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JUDGES 


OF    THE   COURTS    REPORTED   DURING   THE    PERIOD   COVERED 

BY  THIS  VOLUME 


COmnECTIOUT— Supreme  Court  of  Error*. 
SAMUEL  O.  PRENTICE,  Chiif  Jdsticb. 

ASSOCIATB   JV8TICES. 

ALBERTO  T.  RORABACK. 
GEORGE  W.  WHEEI^R. 
JOHN  K.  BEACH. 
MILTON  A.  SHUMWAT.' 
EDWIN    B.    GAGEmt.' 

DEUkWABZi— Supremo  Court. 

CHARLES  M.  CURTIS,  CHANCELLOR. 
JAMES  PENNBWILL.  Chiw  JUSTIO. 

ASSOCtATB    jmKlBS. 

WILLIAM  H.  BOTCE. 
HENRY  C.  CONRAD. 
HERBERT  L.  RICE. 
T.  BAYARD  HEISEL. 

Court  of  Chancery. 
CHARLES  M.  CURTIS,  Ckancbllob. 

BCAmX— Supreme  Judicial  Court. 
LESLIE  C.  CORNISH,  Chibf  JvsTlca. 

ASSOCIATB   JUSTICES. 

ALBERT  M.  SPEAR. 
ARNO  W.  KING.' 
GEORGE  E.   BIRD.* 
GEORGE  M.  HANSON. 
WARREN  C.  PHILBROOK. 
CHARLES  J.  DUNN. 
JOHN  A.  MORRILL. 
SCOTT  WILSON.' 
LUERE  B.  DEASY.' 

MARTIiANI)— Court  of  Appeals. 
A.  HUNTER  BOYD,  CHIEF  JUOOB. 

ASSOCIATE    JUDGES. 

JOHN  P.  BRISCOE. 
N.  CHARLES  BURKE. 
WILLIAM  H.  THOMAS. 
JOHN  R.  PATTISON. 
HAMMOND  URNER. 
HENRY  STOCKBRIDGE. 
ALBERT    CONSTABLE.' 
WILLIAM  H.   ADKINS.' 

HEW  HAlfPSHIKE— Supreme  Court. 
FRANK  N.  PARSONS,  Chief  Justice. 

ASSOCIATB   JUSTICES. 

REUBEN  E.  WALKER. 
JOHN  E.  YOUNG. 
ROBERT  J.  PBASLEE. 
WILLIAM  A.  PLUMMER. 

NEW  JERSEY— Court  of  Errors  and 
Appeals. 

EDWIN  ROBERT   WALKER,    Chancellok. 
WILLIAM  S.  GUMMERE,  CHIEF  JUSTICE. 
JUSTICES. 
CHARLES  O.  GARRISON. 
FRANCIS  J.  SWAYZE. 


NEW  JEBSET— Court  of  Errors  and  Ap- 
peals (Cont'd). 

JUSTICES    (CONT'D). 

THOMAS  W.  TRENCHARD. 
CHARLES  W.  PARKER. 
JAMES  J.  BERGEN. 
JAMES  F.  MINTURN. 
SAMUEL  KALISCH. 
CHARLES  C.  BLACK. 

JUDOES. 

JOHN  J.  WHITE. 
HENRY  S.  TERHUNE 
ERNEST  J.  HEPPENHEIMER. 
ROBERT  WILLIAMS. 
FRANK  M.  TAYLOR. 
WALTER  P.  GARDNER. 

Court  of  Chancery. 
EDWIN   ROBERT   WALKER,    CHANCELLOR. 

VICE    CHANCELLOBS. 

FREDERIC  W.  STEVENS. 
EUGENE  STEVENSON. 
EDMUND  B.  LEAMING. 
VIVIAN  M.  LEWIS. 
JOHN  H.  BACKES. 
JOHN  GRIFFIN. 
JOHN  E.  FOSTER. 
MERRITT  LANE 

Supreme  Court. 
WILLIAM  S.  GUMMERE  Ckicf  JusTld. 

ASSOCIATE   JUSTICES. 

CHARLES  G.  GARRISON. 
FRANCIS  J.  SWAYZE. 
CHARLES  W.  PARKER. 
THOMAS  W.  TRENCHARD. 
JAMES  F.  MINTURN. 
JAMES  J.  BERGEN. 
SAMUEL  KALISCH. 
CHARLES  C.  BLACK. 

Prerogative  Court. 

EDWIN  ROBERT  WALKER,  ORDINABT. 

VICE    ORDINARIKS. 

FREDERIC  W.  STEVENS. 
EUGENE  STEVENSON. 
EDMUND  B.  LEAMING. 
VIVIAN  M.  LEWIS. 
JOHN  H.  BACKES. 
JOHN  GRIFFIN. 
JOHN  E.  FOSTER. 
MERRITT  LANE. 

PENNSTIiVANIA— Supreme  Court 

J.  HAY  BROWN,  CHIEF  JUSTICB. 

JUSTICES. 

S.    LESLIE   MESTREZAT.* 
WILLIAM   P.    POTTER." 
JOHN  STEWART. 
ROBERT  MOSCHZISKER. 
ROBERT  S.  FRAZER. 
EMORY  A.  WALLING. 
ALEX  SIMPSON,  Jr." 
EDWARD  J.    FOX." 
JOHN  W.  KEFHART.n 


>  Retired  August  30,  1918. 

'Appointed  to  succeed  Milton  A.  Shumway. 

•Dted  July  21,  1918. 

•  Resigned  August  28.  1918. 

'Appointed  August  7,   1918,   to   succeed   Arno   W.  King. 

*  Appointed  September  25,  1918,  to  succeed  George  E.  Bird. 
'Died. 

w 


■Qualifled  March  2S,  19U. 

•  Died  April  28.  1918. 

'"Died  April  14,  1918. 

"  Appointed  May  20,  1918. 

"Term  expired  January  1,  191J. 

"Qualifled  January  1,  1S1». 
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BBODE  XSXJtNI) — 8upr«m«  Court. 
C.   FRANK  PAHKHURST,    Chibf  JUSTIO. 

ASaOCIATB   JCSTIOS. 

WIULIAM  H.  SWEETLAND. 
WAL,TER  B.  VINCENT. 
DARIUS  BAKER." 
CHARLES  F.  STEARNS. 
ELMER  J.  RATHBUN." 


VERXOITT— Supram*  Court. 
JOHN  HENRT  WATSON,  Caar  JvsncK 

ASSOCIATE  JTJSTICSS. 
SENECA  HASELTON. 
GEORGE  M.  POWERS. 
WILLIAM  H.  TAYLOR. 
WILXJUID  W.  MILE& 


»  Reslcned  Uarcb  U.  19U. 


»  Quallfled  March  24,  191$. 
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AMENDMENTS  TO  RULES 


SUPREME  JUDICIAL  COURT  OF  MAINE ' 


XLVII. 

RECORDS    TO     BE     HADE     BT     CLERK. 

Clerks  shall,  without  unreasonable  delay, 
after  the  rendition  of  final  judgment  In  clrll 
actions,  make  extended  records  of  proceed- 
ings In  court  In  real  actions.  Including  actions 
for  the  foreclosure  of  mortgages,  in  com- 
plaints for  flowage,  libels  for  divorce  and  an- 
nulment of  marriage,  and  petitions  for  parti- 
tion. In  all  other  civil  cases  at  law.  it  shall  be 
sutticlent  to  record  the  names  of  the  parties, 
date  of  the  writ,  petition  or  complaint,  the 
term  of  the  court  at  which  it  was  entered, 
date  of  service  or  notice  to  defendant,  verdict 
of  jury,  if  any,  the  date  of  rendition  of  judg- 
ment, its  nature  and  amount,  and  the  number 
of  the  case  upon  .the  docliet  at  the  judgment 
term. 

In  equity  cases  it  shall  be  suiflclent,  except 
in  cases  for  dissolution  of  corporations,  cases 
or  proceedings  involving  title  to  real  estate, 
and  bills  for  the  construction  of  wills,  to  re- 
cord the  names  of  the  parties,  date  of  filing 
bill  and  issue  of  subpoena  or  order  of  notice 
and  r«tam  day  thereof,  dates  of  filing  answer 
and  replication.  If  any,  date  of  filing  decree 
that  bill  be  taken  pro  confesso,  date  of  final 
decree,  and  number  of  the  case  npon  the 


dodtet ;  in  addition  to  the  foregoing  partic- 
ulars, in  proceedings  for  the  dissolution  of 
corporations,  the  decree  of  dissolution  shall 
be  recorded  in  full ;  in  bills  for  the  construc- 
tion of  wills,  the  decree  construing  the  will  In 
question  shall  be  recorded  in  full;  in  bills  to 
quiet  title  to  real  estate  the  proceedings  shall 
be  recorded  In  full ;  In  interlocutory  proceed- 
ings by  receivers,  trustees  and  masters  In 
selling  real  estate,  the  petition  for  authority 
to  sell  and  the  decrees  authorizing  sules  shall 
be  recorded  In  full,  with  date  of  decrees  con- 
firming the  sales ;  and  In  cases  In  equity  to 
enforce  liens  on  real  estate  only  final  decrees 
authorizing  sale  of  real  estate  shall  be  re- 
corded in  full,  with  date  of  decree  confirming 
sale;  provided  that  the  Justice  signing  the 
final  decree  in  any  case  may  by  special  order  . 
direct  that  such  additional  record  be  made  as 
to  him  seems  proper. 

Upon  application  of  any  party  In  any  civil 
cause,  either  at  law  or  in  equity,  the  court  or 
a  justice  thereof  in  vacation,  may  npon  or 
within  ninety  days  after  judgment  or  final 
decree  order  a  full  record  in  any  case,  or  such 
additional  record  as  to  him  may  seem  proper. 

This  rule  shall  become  effective  January  1, 
1919. 
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ALBEE  T.  OSGOOD. 

(Supreme  Conrt  of  New  Hampshire.     Merri- 
mack.   Dec.  3,  1918.) 

1.  WiLLa   «=>52(1)— Execution— BuBDBN   of 
PBOor. 

Borden  of  proving  due  and  volnntary  execu- 
tion of  will  by  competent  testator  is  upon  pro- 
ponent. 

2.  WiLi.a  9=3 163(1)  —  Undue  Inixuencb  — 
BuBDKs  OF  Proof, 

Where  proponent  of  will  proves  testamen- 
tary capacity  and  due  execution,  burden  of  prov- 
ing  that  will  was  executed  under  undue  mflu- 
ence  is  on  party  who  alleges  it 
S.  Appeal  and  Ebbob  9=9995— Review— 
Weight  of  Evidence. 

Supreme  Court  is  not  generally  concerned 
with  weight  of  evidence. 

4.  Wills  i8=»327  —  Undue  Influence  —  Di- 

BCCTED    YEBDICT. 

Where  proponent  of  will  proved  due  execu- 
tion and  testamentary  capaci^,  and  there  was 
no  evidence  that  will  was  caused  by  undue  in- 
fluence, a.9  alleged  by  contestant,  verdict  should 
have  been  directed  for  proponent. 

5.  Wills  (S=>  166(2)  —  Undue  Influence  — 
Evidence. 

That  relations  between  testator  and  prin- 
cipal legatee  were  friendly,  and  that  principal 
legatee  had  interview  with  testator  for  purpose 
of  inducing  him  to  make  will,  was  no  evidence 
of  undue  influence. 

6.  Wills  <S=»166(7>— Undue  Influence— Evi- 
dence—Oppobtunitt. 

Evidence  of  opportunity  to  unduly  influence 
testator  was  not  evidence  of  undue  influence. 

7.  Wills     «=9l63(l)— Will     Contest— Pbe- 
BUMPTioNB— Continuity  of  Purpose. 

In  will  contest,  evidence  that  10  years  prior 
to  execution  of  will  testator  expressed  purpose 
contrary  to  that  expressed  in  will  did  not  create 
presumption  that  change  of  purpose  was  not 
freely  made. 

8.  Tbial     <8=140(1)— Province    at    Jubt— 
Cbedibility  of  Witnesses. 

Credibility  of  witnesses  is  for  jury. 

9.  Wills  «=9l66(l)  —  Undue  influence  — 
Will  Contest. 

In  will  contest,  involving  question  of  wheth- 
er will  was  procured  by  undue  influence,  verdict 
against  proponent,  based  on  jury's  opinion  that 
beneficiaries  were  unworthy  of  belief  or  morally 
defective,  will  not  be  permitted  to  stand,  where 
there  was  no  evidence  of  undue  influence;  testa- 
tor, under  P.  S.  c.  186,  S  1,  having  right  to 
dispose  of  his  property  by  will. 

Exertions  from  Superior  Court,  Merri- 
mack County. 

Proceeding  to  probate  will  of  Charles  F. 
Osgood,  by  Lola  H.  Albee,  executrix,  opposed 
by  Robert  C.  Osgood.  From  a  decree  of  the 
probate  court,  admitting  the  will  to  probate. 


contestant  appealed.  Verdict  and  finding  for 
appellant,  and  plaintiff  excepts.  Decree  for 
plaintiff. 

A  decree  of  the  probate  court  admitted  to 
probate  the  will  of  Charles  F.  Osgood.  The 
Issues  raised  were  tried  by  Jury  before 
Branch,  J.  Upon  the  plaintiff's  motion  for  a 
verdict  at  the  close  of  the  evidence,  the  due 
execution  of  the  will  and  the  competency 
of  the  testator  were  admitted  by  the  appel- 
lant Subject  to  the  plaintiff's  exception, 
her  motion  was  denied,  and  the  issue  wheth- 
er the  will  was  procured  by  the  undue  Influ- 
ence of  the  executrix  or  her  husband  sub- 
mitted to  the  Jury.  After  verdict  for  the 
appellant  upon  this  issue,  the  plaintiff  moved 
that  the  verdict  be  set  aside,  because  un- 
warranted by  the  '  evidence,  and  because 
against  the  weight  of  the  evidence.  The  mo- 
tion was  denied;  the  court  making  a  find- 
ing that  in  this  case  the  appearance  of  the 
executrix  and  her  husband  may  properly 
hare  had  unusual  weight  vfrith  the  jury.  The 
plaintiff  excepted  to  the  dmial  of-  the  mo- 
tion and  to  the  finding  made  by  the  conrt. 
The  will  was  executed  February  16,  1916, 
and  was  dravm  by  a  member  of  the  bar  from 
instructions  given  him  by  the  testator,  which 
were  Identical  with  those  given  by  the  tes- 
tator the  day  before  to  another  member  of 
the  bar,  who  was  prevented  by  illness  from 
completing  the  draft  and  execution  of  the 
will.  The  testator  and  counsel  consulted  in 
private,  and  neither  the  plaintiff  nor  her  hus- 
band were  present  at  Its  execution. 

The  testator,  Charles  F.  Osgood,  was  about 
66  years  of  age,  a  widower,  without  chil- 
dren. His  next  of  kin  were  children  of  a 
deceased  brother.  His  wife  died  in  1906. 
He  owned  tenement  property  in  Concord,  ap- 
praised at  .$5,900,  and  personalty  amounting 
to  $1,243.90.  His  only  business  In  recent 
years  had  been  the  care  of  his  tenements  and 
the  collection  of  hia  rents,  to  which  he  at- 
tended until  a  few  days  before  his  death. 
After  his  wife's  death  lie  employed  a  house- 
keeper, who  also  cared  for  him  in  his  sick- 
ness, except  that  some  assistance  was  given 
by  the  district  nurse,  and  after  the  latter 
part  of  January  other  nurses  were  employ- 
ed. He  was  ill  with  rheumatism  In  Septem- 
ber, 1914.     Christmas  Day,  1915,  he  had  a 
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severe  chill,  and  from  that  time  was  con- 
fined to  his  bed,  suffering  pain  and  much  dis- 
comfort from  rheumatism  and  inflammation 
of  the  bladder,  and  grew  weaker  until  he 
died  February  26,  1916i  He  wi^  an  In- 
telligent, strong-minded,  rather  obstinate 
man,  and  read  the  newspapers,  or  had  them 
read  to  him,  until  within  a  few  days  of  his 
death.  He  was  on  friendly,  but  not  intimate, 
terms  with  his  nephews  and  niece,  and 
thought  highly  of  them.  There  was  evi- 
dence of  their  prosperity  and  success  in  life. 
He  had  known  the  plaintiff  many  years. 
Both  before  and  since  his  wife's  death,  the 
families  were  intimate.  The  plaintUTs  hus- 
band frequently  to<^'  him  out  in  his  auto- 
luobile.  After  he  became  confined  to  his 
bed,  Dr.  Albee  called  dally  at  his  house  and 
did  the  errands  of  the  family.  He  also 
brought  him  drinking  water  from  a  spring 
outside  the  city.  Some  time  in  December  or 
January  Mr.  Osgood  remarked  he  was  go- 
ing to  make  a  will,  whereupon  Mrs.  Albee 
said,  "You  won't  have  to  remember  your  rel- 
atives." Saturday,  February  12,  1916,  Dr. 
Albee,  after  spending  15  or  20  minutes  with 
Mr.  Osgood,  said  to  the  housekeeper: 

"Mrs,  Albee  will  be  in  to  see  Mr.  Osgood  the 
first  of  the  week  about  writing  a  will,  making 
a  will,  and  I  want  yon  to  leave  them  alone.  I 
think  she  can  get  him  to  write  a  wilL" 

The  plaintiff  called  the  next  Tuesday,  was 
with  Mr.  Osgood  alone  for  abont  two  hours, 
and  afterwards  secured  the  attendance  of 
the  lawyers  who  drafted  the  will.  The  will 
gave  $50  to  each  of  his  brother's  dilldren 
and  the  balance  of  the  property  to  the  plain- 
tiff. After  his  wife  died  in  1906,  Mr.  Os- 
good, in  a  conversation  with  his  brother's 
widow,  said  he  hoped  hla  silverware  and 
furniture  would  remain  In  the  family.  The 
memorandum  taken  by  counsel  for  the  draft 
of  the  will  contains  the  fcdlowing : 

"Five  children  of  Herbert,  $50  each.  All  the 
rest  to  Mrs.  E.  H.  Albee— Lois,  I  think  her 
name  is — because  she  and  her  husband  have 
taken  care  of  me  and  did  everything  for  me  for 
20  years." 

Harry  J.  Brown  and  A.  Chester  Clark, 
both  of  Concord,  for  appellant. 

Martin  &  Howe  and  De  Witt  0.  Howe,  all 
of  Concord,  for  executrix. 

PARSONS,  C.  J.  [1}  The  plaintiff,  as  the 
proponent  of  the  will,  had  the  burden  of 
proving  its  due  execution,  voluntarily,  by  a 
competent  testator ; '  in  short,  that  the  pai)er 
offered  for  probate  was  a  will.  Patten  v. 
Cilley,  67  N.  H.  520,  42  Atl.  47;  Judge  of 
Probate  v.  Stone,  44  N.  H.  593,  005. 

"One  point,  however,  is  beyond  dispute,  and 
that  is  that,  when  once  it  has  been  proved  that 
a  will  has  been  executed  with  due  solemnities 
by  a  person  of  competent  understanding  and 
apparently  a  free  agent,  the  burthen  of  proving 
that  it  was  executed  under  undue  influence  is 
on  the  party  who  alleges  it.  Undue  influence 
cannot  bo  presumed."  Lord  Carnworth,  Uoyce 
V.  Rossborough,  6  H.  L.  Cas.  2,  49;  Baldwin 
V.  I'arlser,  99  Mass.  79,  87,  90  Am.  Dec.  697. 


[2,  3]  Although  the  authorities  are  not  In 
entire  agreement  as  to  where  the  burden  of 
proof  on  the  Issue  of  undue  influence  lies, 
whether  with  the  proponent  of  the  will  or 
the  allSgBtor  of  -undue  Influence,  all  agree 
that  the  law  presumes  the  absence  of  undue 
influence  upon  proof  of  the  voluntary,  for- 
mal execution  of  the  will  by  a  competent 
testator  and  that,  in  the  absence  of  circum- 
stances arousing  suspicion,  the  proponent  of 
the  will  is  not  required  to  offer  express  af- 
firmative proof  of  the  absence  of  undue  in- 
fluence. In  re  Barney's  Will,  70  Vt  352, 
370,  40  Atl.  1027.  There  is  no  presumption 
of  ..law  or  fact  tliat  a  will  was  produced  by- 
undue  Influence.  State  v.  Hodge,  50  N.  H. 
510;  Carpenter  v.  Hatch,  64  N.  H.  673,  577, 
15  Atl.  219. 

[4]  Assuming  the  burden  to  be  on  the 
plaintiff  to  establish  the  absence  of  undue 
influence,  having  offered  evidence  from  which 
the  law  authorizes  .that  presumption,  a  ver- 
dict should  be  ordered  for  her  in  the  absence 
of  evidence  from  which  a  contrary  infer- 
ence might  be  drawn.  Arnold  v.  Prout,  61 
N.  H.  587;  State  v.  Harrington,  69  N.  H- 
496,  45  Atl.  404.  Whether  a  contestant  rais- 
ing the  Issue  of  undue  Influence  is  entitled 
to  a  verdict.  If  the  evidence  offered  by  him 
merely  balances,  but  does  not  overcome,  the 
inferences  from  the  formal  proof,  may  be  a 
technical  question  of  some  practical  impor- 
tance, but  It  does  not  arise  in  this  case. 
The  plaintiff,  having  opened  the  case  and 
presented  evidence  sufRcient  to  establish  the 
questions  Involved,  was  entitled  to  a  verdict, 
unless  the  evidence  offered  by  her  was  im- 
peached or  answered  by  evidence  subsequent- 
ly introduced.  This  court  is  not  generally 
concerned  with  the  weight  of  evidence ;  hence 
the  question  is,  not  how  much  evidence  there 
was,  but  was  there  any.  It  is  conceded  no 
evidence  was  offered  which  would  authorize 
a  finding  of  lack  of  due  execution  or  want 
of  competency  in  the  testator,  and  that  the 
verdict  <m  those  Issues  should  be  for  the 
proponent  In  the  same  way,  if  no  evi- 
dence that  the  will  was  caused  by  undue  in- 
fluence was  offered,  a  verdict  on  this  issue 
also  should  have  been  directed  for  the 
plaintiff. 

Undue  Influence,  which  will  avoid  a  will. 
Is  defined  in  the  charge  to  the  Jury  reported 
In  Whitman  v.  Morey,  63  N.  H.  448,  453,  2 
Atl.  899,  which  so  far  as  then  in  issue  was 
approved  in  that  case  and  is  abundantly  sus- 
tained by  the  authorities.  1  Jar.  Wills 
(5th  Am.  Ed.)  p.  131,  note  E;  Small  v. 
Small,  4  Greenl.  (Me.)  220;  s.  c,  note,  16  Am. 
Dec.  257;  Conley  v.  Nailor,  118  U.  S.  127, 
135,  6  Sup.  Ct.  1001,  30  L.  Ed.  112;  Mackail 
V.  MackaU,  135  U.  S.  167,  172,  10  Sup.  Ct. 
705,  34  L.  Ed.  84.  It  was  there  said  of  un- 
due infiuence  which  will  avoid  a  will: 

"It  is  the  use  of  such  appliances  and  influ- 
ences as  take  away  the  free  will  of  the  testa- 
tor, and  substitute  another'a  will  for  his,   so 
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that  ia  effect  the  instrument  la  not  the  ezpres- 
!tioD  of  the  wishes  of  the  testator  in  the  di«)oei- 
tion  of  the  property,  but  of  the  wishes  of  an- 
other. But,  where  no  fraud  or  deception  ie 
practiced,  mere  persuasion  will  not  invalidate 
a  will  on  the  ground  of  undue  Influence.  On 
the  contrary,  a  testator  may  properly  receive 
the  advice,  opinions,  and  arguments  of  others, 
and  if,  after  all  such  advice,  opinions,  and  argu- 
ments, the  testator  is  not  controlled  by  them  to 
the  extent  of  surrendering  his  free  agency  and 
jielding  his  own  judgment  or  will,  then  there 
B  DO  such  undue  influence  as  is  required  to  be 
rroTed  to  avoid  the  will.  To  vitiate  or  render 
Toid  a  will  by  reason  of  undue  influence,  the 
influence  must  amount  to  force  and  coercion, 
destroying  free  agency,  and  not  merely  the  in- 
fluence of  affection,  or  merely  the  desire  of 
untifying  another;  but  it  must  appear  that  the 
will  was  obtained  by  this  coercion — by  impor- 
tunity that  could  not  be  resisted;  that  it  was 
made  merely  for  the  sake  of  peace,  so  that  the 
motive  waa  equivalent  to  force  and  fear." 

[i,  I]  It  is  plain  the  record  contains  no  eTl- 
denre  of  undue  Influence  as  above  defined. 
The  contestant  does  not  ccmtroTert  tbe  plaln- 
tilTg  evidence  of  the  free  and  uncontrolled 
action  of  tbe  testator  in  the  direction  and 
execution  of  the  will,  but  relies  on  the  state- 
ment of  the  plalntlfTs  husband  that  he 
thought  the  plaintiff '  could  get  the  testator 
to  make  a  will,  and  her  subsequent  inter- 
view with  bin)  and  tbe  friendly  relations  of 
the  parties.  The  evidence  may  disclose  op- 
portunity, but  opportunity  and  aocompllsh- 
ment  are  not  identical,  or  proved  by  the  same 
evidence.  Tbe  relations  between  the  families 
and  the  neighborly  services  performed  for 
the  testator  tended  to  explain  the  will. 
The  care  and  attention  bestowed  on  Mr.  Os- 
good by  the  plaintiff  and  heir  husband  may 
have  Inflnenced  him  to  make  his  will  as  he 
did.  There  is  evidence  It  did,  bnt  there  is 
no  evidence  that  they  deceived  him,  or  com- 
pelled his  action  by  excessive  importunity. 
However  Intimate  the  families  may  have 
been,  they  did  not  live  together.  Tbe  testa- 
tor maintained  an  independent  household, 
and  was  personally  cared  for  by  attendants 
directed  and  paid  by  him.  There  was  no 
evidence  of  Intimate  physical  or  mental  as- 
sodatioH.  The  will  Interrupted  the  opera- 
tion of  the  statute  of  descents.  Such  Is  usu- 
ally the  purpose  of  a  will  While  the  testa- 
tor's relations  with  his  legal  heirs  were 
friendly,  and  he  thought  highly  of  them, 
there  is  no  evidence  they  were  in  any  way 
dependent  upon  him,  or  of  any  moral  ob- 
ligation on  his  part  to  permit  his  property 
to  descend  to  them. 

[J]  The  evidence  tending  to  show  the  testa- 
tor did  not  wish  bis  property  to  go  to  his 
heirs,  and  why.  Is  not  Important  here,  llie 
lory  might  not  believe  it.  There  was  no  evi- 
dence of  an  intention  to  die  Intestate.  The 
evidence  of  a  contrary  intention  merely  em- 
phasizes tbe  absence  of  evidence  material 
here.  Some  time  previous  to  making  tbe  will 
the  plaintiff  told  the  testator  he  was  not 
obliged  to  remember  his  relatives  In  making 
the  wUl.  Sacb  is  tbe  law.  Furthermore,  the 
testator  waa  not  controlled  by  the  statement, 


because  he  did  remember  them  In  tbe  will. 
There  was  evidence  that,  some  10  years  be- 
fore, Mr.  Osgood  expressed  to  his  brother's 
widow  a  hope  or  wish  that  his  household 
furniture  and  silver  should  not  go  out  of  the 
family.  This  Is  evidence  of  a  purpose  con- 
trary to  that  expressed  In  the  will,  but  the 
Inference  that  a  change  of  purpose  after 
such  a  lapse  of  time  was  not  freely  made 
would  be  conjecture  merely. 

Tbe  appellant,  In  support  of  his  contention 
that  there  was  evlden<ce  of  undue  influence, 
relies  upon  Edgerly  v.  Edgerly,  73  N.  H.  407, 
408,  62  Aa  716,  717.  In  that  case  it  was 
said: 

"Unless  there  was  evidence  tending  to  sustain 
the  validity  of  tbe  will,  a  verdict  should  have 
been  directed  for  the  defendants.  •  •  *  If 
there  was  evidrnce  tending  to  sustain  the  valid- 
ity of  the  will,  and  also  evidence  tending  to 
prove  that  it  was  procured  by  undue  influence, 
that  issue  should  nave  been  submitted  to  the 
jury." 

The  plalntlfTs  evidence  of  tbe  voluntary 
execution  of  the  will  by  a  'Competent  testator 
tended  to  sustain  Its  validity.  The  sole  ques- 
tlmi  therefore  is:  Was  there  any  substantial 
evidence  tending  to  prove  undue  influence? 
In  the  drcamstances.  proved  in  Edgerly  v. 
Eldgerly,  such  evidence  was  found.  But  the 
present  case  is  dearly  distinguishable  there* 
from.  In  that  case  there  was  evidence  that 
the  plaintiff,  against  whom  undue  Inifluence 
was  charged,  was  the  confidential  advisor  of 
the  testatrix  In  respect  to  all  her  business 
affairs ;  that  her  condition,  mental  and  i^ysi- 
cal,  waa  such  that  she  was  practically  In- 
capable of  forming  new  ideas,  and  could  be 
easily  Influenced  by  the  plaintiff;  that  she 
had  an  bitentlon.  of  dying  Intestate,  but  the 
plaintiff,  anxious  to  have  her  mak^  a  will  In 
bis  favor  and  knowing  her  condition,  took 
her  to  a  scrivener  and  remained  with  her 
while  she  executed  a  will  In  his  fav^r.  The 
Inferences  which  might  be  drawn  from  these 
facts  were  held  to  constitute  evidence  of  un- 
due influence  in  the  making  of  the  will. 

[S,  I]  In  the  Instant  case  there  is  no  evi- 
dence the  plaintiff  or  her  husband  advised 
tbe  testator  as  to  bis  business  or  had  charge 
of  It.  Tbongta  enfeebled  from  physical  suf- 
fering, he  managed  his  own  affairs  up  to  the 
time  of  his  death;  there  Is  no  evidence  be 
was  under  -any  one's  control ;  be  bad  earlier 
declared  an  intention  of  making  a  will,  and 
consequently  did  not  have  an  intention  of 
dying  Intestate;  there  was  no  evidence  tbe 
plaintiff  had  ever  Influenced  the  testator ;  nei- 
ther she  nor  her  husband  were  present  when 
the  will  was  drawn.  None  of  the  conditions 
relied  on  as  furnishing  evidence  for  the  Jury 
in  Edgerly  v.  Edgerly  are  In  evidence  here. 
The  case  is  much  stronger  for  the  piroponents 
of  the  will  than  Page  v.  Bilbruck,  «a  N.  H. 
664,  38  Atl.  1099,  in  which  a  finding  of  un- 
due Influence  was  set  aside.  See  193  Briefs 
and  Cases,  pp.  41-205.  After  the  close  of  the 
plaintiff's  prima  fade  case,  the  appellant 
called  tbe  plaintiff  and  her  husband  as  wlt- 
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nesses.  The  trial  Judge  has  Incorfwrated  In 
the  record  a  statement  that  "the  appearance 
of  the  executrix  and  her  husband  on  the 
staod  may  properly  have  had  unusual  weight 
with  the  Jury."  As  the  v«»i*dlct  was  against 
the  executrix,  the  statement  Is  understood  to 
intend  that  the  Jury  were  probably  unfavor- 
ably Impressed.  The  credibility  of  witnesses 
is  for  the  Jury.  Upon  that  issue  their  ap- 
pearance is  evidence. 

Substantially  all  the  evidence  as  to  the  re- 
lations between  the  testator  and  the  plalotUI 
and  lier  husband  Is  found  In  their  testimony. 
If  the  Jury  refused  them  any  qredlt,  disbe- 
lieved their  statements  oitirely,  the  case  Is  as 
if  they  were  not  called  to  the  stand.  Ab- 
sence of  evidence,  because  of  the  uatrust- 
wojrthy  character  of  the  testimony  offered, 
would  be  as  fatal  to  the  defendant's  answer 
to  thB  plaintiff's  prima  fade  case  as  the  fail- 
ure to  call  witnesses.  Belief  or  disbelief  of 
the  witnesses  called  in  support  of  or  In  op- 
position to  the  will  was  the  Jury's  province, 
but  the  i>ower  of  disposing  of  his  piroperty 
by  will  was  a  part  of  the  testator's  property 
right  guaranteed  him  hy  statute.  Thomp^n 
v.  Kidder,  74  N.  H.  89,  94,  66  Atl.  892,  12  Ann. 
Cas.  948;  P.  S.  a  186,  |  1.  He  is  not  de- 
prived of  that  power  because  of  a  Jury's 
prejudice  against  the  subjects  of  his  bounty. 
The  Jury  might  disbelieve  their  testimony,  if 
satisfied  of  its  falsity;  but  the  testator's 
gift  is  not  destroyed  because  the  Jury  think 
the  benefldarles  unworthy  of  belief  or  mor- 
ally defective.  The  question  before  this  court 
does  not  appear  to  be  affected  by  the  finding 
reported.  No  evidence  having  been  offered 
to  Justify  the  inference  that  the  testator  was 
misled  or  coerced  into  making  the  will  as  It 
was  made,  the  only  reasonable  conclusion 
from  the  evidence  is  that  the  paper  presented 
represents  his  purpose  and  Is  his  wllL  A 
verdict  should  have  been  directed  for  the 
plaintiff,  and  the  decree  of  the  ptobate  court 
affirmed. 

Decree  for  the  plaintiiE. 

All  concurred. 


use,  gueh  obligation,  however,  extending  only 
to' use  invited. 

3.  Neoligencb    «=s>32(4)—lNvrrATi0N— Chil- 
dren. 

Where  pieces  of  paper  were  torn  from  bales 
bring  loaded  from  defendant's  loading  platform 
to  freight  car,  the  fact  that  one  of  defendant's 
employes  gave  a  child  a  piece  of  paper,  though 
such  action  was  permitted  or  ratined  by  defend- 
ants, would  not  bo  an  invitation  to  such  child 
or  to  other  children  to  come  upon  premises  and 
search  for  other  paper. 

4.  Neouoencb  4=933(3)  —  Tbespassiko  ChiIi> 

D&EN — ^LlABiriTT    OF   OWNEB   Or  PRKUISE^' 

Failttre  to  See  Childbbn. 
Defendant  owner  of  factory  is  not  liable  for 
the  death  of  seven  year  old  boy,  who,  without 
knowledge  of  defendant's  employes  working  on 
loading  platform,  came  upon  defendant's  prem« 
ises,  went  beneath  the  platform  in  search  of  col- 
ored  paper,  and  fell  into  open  barrel  of  hot  wa- 
ter ;  the  failure  of  men  working  on  platform  to 
detect  child's  purpose  in  time  to  save  his  life  not 
being  negligence,  where  child  was  trespasser. 

Exceptions  from  Superior  Court,  Hillsbor' 
ough  County;   Marble,  Judge. 

Action  by  Wilfred  Lavole,  administrator, 
against  the  NaShna  Gummed  ft  Coated  Pa- 
per Company.  Judgment  of  nonsuit,  and 
plaintiff   exeats.    Exception  overruled. 

Henri  A.  Burqne  and  Wason  ft  Moran,  all 
of  Nashua,  and  Martin  &  Howe,  of  Concord 
(De  Witt  C.  Howe,  of  Concord,  orally),  for 
plaintiff. 

Albert  Terrien  and  Doyle  &  Iiucier,  all  of 
Nashua  (A.  J.  Lucier,  of  Nashua,  orally),  for 
defendants. 


LAVOIB  V.  NASHUA  GUMMED  ft  COATED 
PAPER.  CO. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Nov.  6,  1918.) 

1.  Neouqenck  4a»32(4)  —  Ijoense  —  Caur 

DREN. 

The  fact  that  children  were  permitted  to 
pick  up  paper  upon  factory  premises  was  not  an 
invitation  or  license  to  them  or  to  others  to 
do  so. 

2.  Negligence  *=>32(^— Trespassing— ilwvi- 

TATION— LaABILITT   OF  OWNER. 

A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others 
involves  no  liability;  but,  if  he  directly  or  by 
implication  induces  persons  to  enter  upon  prem- 
ises for  such  use,  be  assumes  an  obligation  that 
they  are  in  a  safe  condition,  suitable  for  such 


PARSONS,  CL  J.  The  defendants  main- 
tained a  loading  platform  between  their  fac- 
tory or  storehouse  and  the  railroad  tracks 
at  the  level  of  the  floor  of.  a  freight  car. 
The  platform  was  14  feet  wide.  Beneath  it 
about  10  feet  back  from  the  tracks  they 
had  sunk  an  open  barrel  Into  which  steam 
and  hot  water  wasted  from  their  pipes. 
When  the  factory  was  in  operation,  the  bar- 
rel would  he  filled  with  hot  water  to  its 
top,  which  was  approximately  level  with  the 
surface  of  the  ground  under  the  platform. 
In  loading  the  defendants'  product,  pieces  ot 
paper  would  be  torn  from  the  bales  and  fall 
upon  the  tracks  and  platform.  There  was  no 
approach  to  the  platform  except  over  the 
railroad  tracks.  The  deceased,  seven  years 
old,  came  across  the  tracks  under  cars  stand- 
ing next  the  platform  and  went  beneath  the 
platform  to  get  some  paper  he  saw  there, 
fell  Into  the  barrel  of  hot  water,  and  received 
injuries  causing  his  death.  There  were  men 
on  the  platform  at  the  time,  but  there  was 
no  evidence  the  child  was  seen  by  them. 

The  plaintiff,  conceding  that  the  evidence 
discloses  no  breach  of  duty  to  a  trespassing 
child,  claims  that  the  child  who  was  Injured 
came  upon  the  premises  by  invitation  ot  the 
defendants,  and  that  they  therefore  owed 
him  a  duty  as  to  the  condition  of  the  prem- 
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Ises.    Hobba  ▼.  Company,  76  K  H.  73,  70 
AU.  1082, 18  L.  R.  A.  <N.  S.)  939. 

The  evidence  was  tbat  diUdren  had  pre- 
viously come  upon  tbe  railroad  tradis  and 
platform  and  picked  up  paper  wben  tbey 
were  or  might  have  been  seen  by  employes 
of  the  defendants;  that  children  had  come 
upon  the  platform  to  bring  dinners  to  or  up- 
on errands  for  the  workmen ;  and  that  upon 
one  occasion  a  man  had  given  a  child  a  piece 
of  colored  paper. 

[1,  2]  Merely  permitting  children  to  pick 
np  paper  upon  the  premises  was  not  an  in- 
vitation or  license  to  them  or  others  to  do 
so.  Clark  v.  Manchester,  62  N.  'h.  577,  580. 
"A  mere  passive  acquiescence  by  an  owner 
or  occupier  in  a  certain  use  of  Ills  land  by 
others  involves  no  liability;  but,  if  be  di- 
recQy  or  by  implication  induces  persons  to 
enter  on  and  pass  over  his  premises,  ha 
thereby  assumes  an  obligation  that  they  are 
lo  a  safe  condition,  snitable  for  such  use." 
Sweeny  v.  Railroad,  10  Allen  (Mass.)  388, 
374  (87  Am.  Dec.  644). 

[3]  Obviously,  the  obligation  does  not  ex- 
tend beyond  the  nse  Invited.  An  invitation 
to  nse  a  footBridge  for  passage  would  not 
Impose  an  obligation  to  make  the  bridge  safe 
for  a  road  roller.  An  invitation  to  come 
npon  the  premises  for  one  purpose  would  not 
invite  entry  for  all  purposes.  An  invitation 
to  use  a  way  across  one  comer  of  a  field 
would  not  oblige  the  invitor  to  make  all  parts 
of  the  field  safe  for  travel.  If  it  could  be 
found  children  were  invited  to  come  upon 
tbe  platform  to  do  errands  to  or  from  the 
woritmen,  such  invitation  would  not  be  an 
invitation  to  ransack  the  premises  generally 
for  other  purposes.  The  giving  of  a  piece  of 
paper  to  a  child  by  one  of  the  workmen,  If 
sbown  to  t>e  permitted  or  ratified  by  the  de- 
fendants, would  not  be  an  invitation  to  all 
cbildren  or  to  tbe  donee  of  the  paper  to 
take  other  paper  or  to  search  the  premises 
therefor. 

As  to  tbe  final  dalm  of  active  interventi<» 
in  failing  to  prevent  tbe  child's  going  under 
tbe  platform,  it  is  enough  to  say,  without 
discussing  the  legal  propositions  advanced, 
that  there  was '  no  evidence  the  child  was 
>«en  on  the  premises  by  any  one  before  tlie 
Injury. 

[4]  As  the  defendants  were  not  bound  to 
erect  a  child-proof  fence  to  keep  trespassing 
children  from  tbe  proximity  of  the  barrel, 
they  were  not  bound  to  maintain  a  watch- 
man for  that  purpose.  As  they  were  not 
Ixmnd  to  maintain  a  guard,  those  at  work 
on  the  platform  were  not  bound  to  be  on 
the  watch,  and  their  failure  to  detect  the 
child's  purpose  in  season  to  save  his  life,  if 
they  could  by  care,  Is  not  negligence. 

Exception  overruled. 

All  concurred. 


CROSSETT  V.  BRACKETT. 

(Supreme  Court  of  New  Hampshire.    Sullivan. 
Nov.  6v  1918.) 

1.  Breach  of  Mabbiaoe  Paoiass  *=»10  — 
Bbxach  of  Contract. 

A  contract  to  marry  continues  in  force  until 
abandoned  by  agreement  of  the  parties  or  until 
disavowed  by  one  of  them,  and  is  not  breached 
until  a  demand  for  performance  is  made. 

2.  Breach  or  Mabbiaob  PsoinsE  9=39  — 
Abandonmeht  of  Contract — Illicit  Rela- 
tion. 

Where  a  valid  contract  to  marry  is  made, 
the  mere  fact  that  snbsemient  illicit  relations 
furnished  tiie'  motive  for  delaying  performance 
did  not  abrogate  the  original  contract. 

3.  BREACH  of  Mabbiaqe  Pboiuse  «=37— IiB- 

GALITY  OF  PbOKISE. 

Where  valid  contract  to  marry  is  made,  the 
mere  fact  that  subsequent  illicit  relations  fur- 
nished the  motive  for  delaying  performance  did 
not  render  the  original  contract  illegal. 

4.  Breach  of  Marriage  Pbouise  €s>15  — 
ijmitations. 

It  is  not  the  right  to  demand  performance, 
nor  even  a  demand,  which  creates  the  right  to 
sue  for  breach  of  marriage  promise,  but  the  re- 
fusal to  compljr  with  the  demand,  or  a  disavow- 
al, and  limitations  does  not  run  until  such'  re- 
fusal or  disavowal. 

6.  Trial  «=»120(2)— Abgumbnt  of  Couhskl— 
Mattbbs  Not  in  Evidence. 

Where,  in  breach  of  marriage  promise  suit, 
plaintiff's,  counsel  introduced  in  evident  an  al- 
leged engagement  ring  and  defendant's  counsel 
commented  on  the  fact  that  it  was  unmarked, 
statement  of  plaintiff's  counsel  that  he  "never 
saw  one  of  those  rings  marked"  was  testimony 
on  a  material  point  and  ground  for  reversal. 

Exceptions  from  Superior  Court,  Sullivan 
County ;   Kivd,  Judge. 

Action  of  assumpsit  by  Winnie  P.  Crossett 
against  Reginald  D.  Brackett.  Verdict  for 
plain  tin,  and  defendant  brings  exceptions. 
Verdict  set  aside. 

Assumpsit,  for  breach  of  promise  of  mar^ 
riage.  Trial  by  jury  and  verdict  for  the 
plalntur. 

The  plaintifTs  evidence  tended  to  prove 
a  contract  to  marry,  made  in  1898,  and  that 
shortly  thereafter  the  parties  began  to  live 
as  husband  and  wife,  and  so  continued  to 
lire  until  1917.  The  subject  of  their  mar- 
riage was  frequently  discussed,  and  as  to  It 
the  plaintiff  testified,  in  part,  as  follows: 

"Q.  Did  you  and  he  take  up  relations  of  man 
and  wife  together  as  soon  as  you  began  keeping 
house?    A.  Yes,  sir. 

"Q.  And  those  have  continued  for  how  longf 
A.  Ever  since. 

"Q.  Until. when?    A,  Until  last  January. 

"Q.  How  frequently  was  the  question  of  mar- 
riage brought  up  or  discussed  between  you  and 
he?  A.  I  can't  tell  you;  it  was  a  good  many 
times. 

"Q.  Give  us  an  idea  how  frequently,  whether 
it  was  several  times  a  year  or  not.  A.  Some^ 
times  three  or  four  times  a  year. 

"Q.  What  was  the  result  of  your  conversation 
with  Mr.  Brackett  in  relation  to  it?  A.  I  was 
always  put  by  until  another  time. 

"Q.  What  would  he  say  to  you?  A.  A  good 
many  times  he  asked  me  if  I  couldn't  trust  him 
to  do  what  was  rigbt  by  me. 
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"Q.  What  did  yoo  say  to  that?  A.  I  told 
him  yen. 

"Q.  You  would  consent  to  a  farther  postpone- 
ment of  it?    A.  Teg. 

"Q.  When  was  the  first  time  that  he  ever 
indicated  that  he  might  not  marry  you?  A. 
Two  years  ago. 

"Q.  What  was  his  language  at  that  time?  A. 
He  said  he'd  made  up  his  mind  he  would  never 
marry. 

"Q.  Did  you  continue  to  live  with  him  after 
that?     A.  Yes,  sir. 

"Q.  What  did  he  say  to  you  afterwards  that 
led  you  to  think  he  might  change  his  mind? 
A.  Nothing,  only  wanted  to  know  if  I  couldn't 
trust  him." 

About  1907  defendant  received  some  life 
Insurance.    Plaintiff  testified: 

"He  had  said  when  he  got  his  life  insurance 
we  would  be  married.  When  he  got  it,  he  want- 
ed to  use  it  to  buy  a  lumber  lot,  and  be  said, 
'Let's  wait  a  little  longer.'  " 

To  which  she  replied: 

"I  told  him  I  didn't  know  why  we  couldn't 
be  married  just  as  well  now  as  later;  but  he 
said  he  wanted  to  use  this  money,  so  I  thought 
it  didn't  make  any  special  difference  after  we 
had  lived  there  as  long  as  we  had. 

"Q.  You  asked  him  to  marry  you?    A.  I  did. 

"Q.  He  wanted  it  put  off  a  year  or  two,  and 
you  consented  to  it?     A.  Yes. 

"Q.  Then  you  lived  in  adultery  with  him 
after  that?    A.  Yes,  sir. 

"Q.  By  agreement— understanding?  A.  He 
said  he  would  marry  me  at  some  future  time." 

The  last  talk  about  marriage  was  In  April 
or  May,  1917.  The  plaintiff  testified  about  It 
as  foUoiws: 

"Q.  What  was  the  occasion  pf  that?  A.  I 
was  trying  to  have  him  do  something. 

"Q.  What  do  you  mean?  About  what?  A. 
Why,  I  thought  we  might  be  married,  or  we 
would  quit. 

"Q.  Did  yon  tell  him  that?    A.  Yes,  sir. 

"Q.  What  did  he  say?  Did  he  refuse  to  mar- 
ry you  at  that  time?    A.  Yes,  sir." 

The  defendant's  motions  for  a  nonsuit 
and  directed  verdict  were  denied,  subject  to 
exception. 

The  defendant  denied  that  be  ever  promis- 
ed to  marry  the  plaintiff.  One  piece  of  evi- 
dence  Introduced  by  her  was  a  ring  which 
she  claimed  the  defendant  gave  her  as  an 
engagement  ring.  It  was  not  engraved  on 
the  Inside,  and  In  his  closing  argument  coun- 
sel for  the  defendant  commented  on  that 
fact.  In  the  closing  argument  for  the  plain- 
tiff counsel  said: 

"I  hope  you  know  whether  it  is  customary 
to  mark  little  diamond  rinKs.  I  don't  know 
where  Brother  Martin  has  lived,  but  I  never 
saw  one  of  those  rings  marked,  an  engagement 
ring.    Maybe  you  know  about  that;" 

The  defendant  Excepted.  There  were  also 
exceptions  to  the  charge. 

Joseph  Madden,  of  Keene,  and  Jesse  M. 
Barton,  of  Newport  (Joseph  Madden,  orally), 
for  plaintiff. 

Martin  &  Howe,  of  Concord,  and  Frank  O. 
Chellis,  of  Newport  (De  Witt  C.  Howe,  of 
Concord,  orally),  for  defendant. 

PEASLEE,  J.  [1-3]  In  support  of  the  mo- 
tion' for  a  nonsuit,  the  defendant  claims  that 
there  Is  no  evidence  of  a  legal  contract  to 


marry  existing  between  the  parties  at  a  later 
date  than  1898.  He  admits  that  there  Is  evi- 
dence of  an  original  legal  promise  to  marry, 
but  claims  that  It  conclusively  appears  that 
this  promise  was  shortly  thereafter  abandon- 
ed and  a  promise  based  upon  an  illegal  con- 
aiderntlou  substituted  therefor.  But  if  the 
evidence  is  sufficient  to  support  such  a  find- 
ing, it  is  by  no  means  the  only  ccmclusion 
which  mdght  reasonably  be  reached.  It  could 
fairly  be  found  that  the  subsequent  negotia- 
tions all  had  to  do  with  the  fulflUraent  of  the 
original  promise,  that  there  was  never  any 
abandonment  of  It,  and  that  both  parties 
recognized  its  binding  obligation  and  agreed 
that  the  time  for  its  performance  should  be 
postponed.  The  fact  that  their  Illicit  rela- 
tions furnished  the  motive  for  delaying  per- 
formance of  the  legal  agreement  did  not  ab- 
rogate the  original  contract  or  render  it  il- 
legal. 

The  defendant's  contentions  are  largely 
based  upon  a  misconception  of  the  nature  of 
the  contract  to  marry,  and  of  what  is  neces- 
sary to  show  a  breach  thereof.  After  the 
promise  has  been  made.  It  is  the  righ^  of  ei- 
ther party  to  demand  performance,  and  if 
the  demand  be  reasonable  Infipolht  of  time, 
etc.,  a  refusal  to  comply  therewith  Is  a  breach 
of  the  contract,  and  a  cause  of  action  arises. 
But  untU  such  demand  Is  made  and  insisted 
upon,  the  contract  continues  in  force,  unless 
abandoned  by  agreement  of  the  parties,  or 
disavowed  by  one  of  them. 

"Before  a  right  of  action  accrues  for  the 
breach  of  a  marriage  contract,  it  must  be  aver- 
re<1  and  proved  that  the  contract  has  been  re- 
pudiated, and  such  repudiation  must  be  shown 
by  the  acts,  wovds,  conduct,  or  deed  of  the  party 
who  so  repudiates  it,  and  to  be  without  suffi- 
cient reason  or  cause.  There  must  be  a  refusal 
to  marry,  or  a  repudiation  in  some  way  of  the 
contract"  Walters  v.  Stockberger,  20  Ind. 
App.  277.  50  N.  E.  763. 

The  reasons  which  Induce  one  of  the  par- 
ties to  refrain  from  demanding  present  i)er- 
formance  of  the  agreement  are-  immaterial. 
If  the  question  were  whether  the  agreement 
to  postpone  for  a  fixed  time  were  itself  a 
binding  contract,  so  that  until  the  time  had 
elapeed  nether  could  demand  performance, 
the  question  of  the  legality  of  the  considera- 
tion for  it  would  be  presented.  But  no  such 
question  arises  upon  the  evidence  In  this 
case.  The  plaintiff  does  not  rely  upon  such 
promise  to  make  out  her  cause  of  acticni. 
The  evidence  of  their  relations  and  negotia- 
tions is  material  to  the  plalntifTs  case  mere- 
ly to  show  that  the  original  promise  to 
marry  had  not  been  abandoned. 

The  original  pronrise  and  the  ultimate  re- 
fusal to  perform  being  shown,  it  was  Incum- 
bent upon  the  defendant  to  excuse  or  Justify 
the  refusal.  The  mere  fact  that  there  had 
been  no  disavowal  or  abandonment  at  an 
earlier  date  was  sufficient  for  the  plalntlfrs_ 
purposes,  and  proving  tliat  failure  to  disavow' 
was  Induced  by  illegal  acts  in  which  both 
participated  would  not  show  that  there  was 
a  disavowaL 
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[4]  Since  the  cause  of  action  arose  at  the 
tiine  of  breach  and  not  when  theorighial 
promise  was  made,  the  action  was  seasonably 
brotigbt.  The  plalntlfF's  evidence  was  that 
there  was  no  breach  until  shortly  before  suit 
was  begun.  It  is  of  no  consequence  that  she 
might  have  made  and  insisted  upon  a  de- 
mand for  performance  at  a  much  earlier  date. 
It  is  not  the  right  to  demand  performance; 
nor  even  the  demand  which  creates  the  right 
to  sue,  but  the  refusal  to  comply  with  the 
demand,  or  the  disavowal  of  the  contract 
wben  no  demand  Is  mada  If  the  defendant 
had  desired  to  terminate  the  contract  at  an 
t^rller  date,  he  could  have  done  so  at  any 
time.  As  he  did  not  do  so,  he  cannot  claim 
tbe  protection  of  the  statute  of  limitations. 
He  is  sued  for  breaking  the  contract,  not  fOr 
making  it    The  nuisuit  was  properly  denied. 

[5]  The  statement  of  plaintiffs  counsel  In 
his  closing  'argument  that  he  "never  saw  one 
of  those  rings  marked"  was  testimony  upon  a 
point  material  to  the  case.  Because  of  it  the 
verdict  must  be  set  aside. 

The  exceptions  to  the  charge  merely  pre- 
sent questions  whether  certain  admitted  prop- 
ositions were  fairly  covered  by  the  instruc- 
ti(Hi8  given.  As  there  must  be  a  new  trial, 
there  is  no  occasion  to  examine  the  details  of 
the  charge. 

Verdict  set  aside. 

YOUNG,  J.,  was  absent;  the  others  con- 
curred. 


PABKER  V.  TOWN  OF  LYNDEBOROUGH 
et  al. 

(Sapteme   Court   of   New  Hampabiie.     Hilla- 
borougb.    Nov.  6,  19ia) 

1.  Schools  and  School  Distriots  «=9lS&— 
LiABiuTT  or  District  for  Tuition. 

Under  Laws  1901,  c.  96,  §  1,  and  section  4 
as  amended  by  Laws  1905,  c.  19,  a  town  school 
district  is  liable  for  tuition  of  a  child  attending 
a  scfaodd  in  another  district  in  grades  above 
tbe  sixth,  where  such  school  district  has  no 
grade  above  tbe  sixth. 

2.  Schools  and  School  Districts  ®=>15&— 
Sendiio  Scholab  to  Another  District- 
Notice  OF  Claih  for  TumoN. 

Under  Laws  1901,  c.  96,  {  1,  a  parent 
may  recover  tuition  for  child  sent  to  a  school 
ia  another  district  althongh  be  did  not  notify 
tbe  town  school  board  what  high  8cho<d  or 
academy  the  child  was  to  attend,  where  board 
bad  knowledge  of  fact. 

3.  scbools  and  school  districts  $=9l59— 
Liability  of  "Town"  for  Tuition. 

The  word  "town,"  in  Laws  1901,  c.  96,  |  1, 
Nqniring  towns  not  maintaining  a  high  school 
to  pay  tuition  of  scholars  sent  to  other  dis- 
tricts, means  the  town  school  district,  and  not 
tbe  town. 

lEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Town.] 

Transferred  from  Superior  Court,  HlUs- 
borongh  County;   Marble,  Judge. 

Action  of  assumpsit  by  Elmer  B.  Parker 
against  the  Town  of  Lyndeborough  and 
Lyndeborougb  School  District  Transferred 
without    mling.      Judgment    for    plalntlfT 


against  the  school  district  and  for -the  d^ 
fendant  town. 

Assumpsit,  under  Laws  1901,  c.  96,  f or  tUi» 
tlon  paid  to  Wilton.  The  case  was  tried  by- 
a  referee  who  found  the  facts.  The  jdaln- 
tifTs  son  attended  the  Juhior  high  school  in' 
Wilton,  and  the  plaintiff  paid  his  tuition, 
tt  appeared  that'  in  the  Lyndeborougb 
schools  the  actaolars  could  take  many,  but 
not  all,  the  studies  taken  in  the  Wilton 
Junior  high  school,  and  tbe  scholars  goin^ 
from  the  Lyndeborough  schools  to  Wilton 
frequently  had  to  take  the  ^ades  over.  The 
Wilton  school  was  approved  by  the  state 
superintendent,  and  the  Lyndeborough  school 
was  not  so  amiroved.  It  was  found  that 
Lyndeborough  did  not  maintain  a  school  o£ 
a  grade  corresponding  to  that  attended  by 
the  plaintiffs  son. 

Olie  plaintiff  did  not  notify  tbe  school 
board  what  school  his  child  had  elected  to 
attend  but  the  board  knew  the  fact  Tb« 
question  whether  the  plaintiff  could  recover 
was  not  passed  upon  by  the  referee,  and  at 
the  request  of  the  parties  the  case  was  trans- 
ferred without  ruling  from  the  September 
term,  1017,  of  tbe  superior  court 

Cobleigh  &  Theriault,  of  Nashua,  for  plain- 
tiff. 

Wason  ft  Moran,  of  Nashua,  for  defend- 
anls. 

PEASLEE,  J.  "Any  town  not  maintain- 
ing a  high  school  or  school  of  corresponding 
grade  shall  pay  for  the  tuition"  of  certain 
scholars.     Laws  1901,  c.  96,  §  1. 

"By  tbe  term  'high  school'  or  'academy'  as 
used  in  this  act,  is  understood  a  school  tiav- 
ing  at  least  one  course  of  not  less  than  four 
years,  properly  equipped  and  teaching  such 
subjects  as  are  required  for  admission  to 
college,  technical  school,  and  normal  school. 
•  *  •  "  Id.  i  4,  as  amended  by  Laws  1905, 
c.  19. 

[1]  The  purpose  of  these  enactments  was 
"to  enable  the  children  to  graduate  from  an 
approved  school"  (New  Hampton  Institution 
V.  School  District,  74  N.  H.  412,  416,  68 
Atl.  538) ;  and  they  are  to  be  so  construed  as 
to  give  effect  to  this  Intent  as  far  as  their 
language  will  permit  of  such  result  It  ap- 
pears that  the  school  attended  by  the  plain- 
tiffs child  was  not  a  "high  school"  or  an 
"academy"  within  the  meaning  of  the  terms 
as  commonly  employed  in  1901.  The  subjects 
studied  were  in  part  those  then  taught  in 
high  schools  and  in  part  those  covered  by  the 
grammar  grades.  But  the  act  of  1901,  as 
amended,  gives  a  broader  application  to  these 
terms.  Under  these  provisions  two  requi- 
sites are  essential  to  make  the  school  one  at 
which  a  pupil  from  another  town  may  attend 
at  the  public  expense.  The  subjects  taught 
must  be  such  as  are  required  for  admission 
to  college,  etc.,  and  it  must  appear  that  the 
town  sought  to  be  charged  does  not  maintain 
a  school  of  corresponding  grade.    If  the  local 
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school  goes  only  to  the  sixth  grammar  grrade, 
the  pupil  cannot  go  on,  at  the  public  expense, 
unless  the  town  Is  chargeable  for  his  tuition 
elsewhere  for  the  remaining  grammar  grades. 
It  was  the  intent  of  the  amendment  ad<%)ted 
by  Laws  1905,  c.  19,  to  provide  for  this  con- 
tingency. The  substitution  of  a  "course  of 
not  less  than  four  years"  for  "a  four  years' 
course"  was  designed  to  cover  a  situation 
like  the  one  here  presented.  The  intent  be- 
ing to  provide  a  high  school  education,  and 
towns  not  being  liable  for  tuition  after  that 
has  been  provided  (New  HamptcHi  Institution 
y.  8<d)ool  District,  supra),  extending  the 
liability  beycwd  four  years  carries  it  into 
the  grammar  grades,  or  junior  high  schools, 
so  far  as  may  be  necessary,  to  connect  the 
work  of  the  local  schools  with  the  high 
school.  The  subjects  taught  in  the  lower 
schools  are  as  much  required  for  admission 
to  college,  etc.,  as  those  taught  in  high 
schools.  All  are  within  the  language  ot  the 
statute. 

It  is  argued  that  this  ctmstructlon  of  the 
statute  works  injustice  to  the  small  towns, 
In  that  it  enables  the  scholars  to  go  to  larger 
towns  at  the  public  expense.  But  this  con- 
tention leaves  out  of  consideration  the  provi- 
sion that  it  is  only  in  case  of  a  failure  to 
maintain  a  school  of  similar  grade  that  lia- 
bility attaches.  The  policy  of  these  enact- 
ments is  to  provide  an  opportunity  to  receive 
a  high  school  education  to  all  the  children 
in  the  state,  to  i)ermit  each  town  to  provide 
It  all  or  not  as  the  town  sees  fit,  and  to 
charge  tuition  elsewhere  only  to  those  towns 
who  do  not  famish  the  required  educational 
facilities. 

The  referee  has  found  that  the  defendants 
do  not  maintain  a  school  of  a  grade  corre- 
sponding to  that  attended  by  the  plaintiff's 
child,  and  the  subjects  taught  are  admittedly 
proper  to  be  taken  as  a  part  of  a  high  school 
education.  The  case  is  therefore  one  where 
the  statute  applies. 

[I]  The  statute  provides  that — 

"The  parent  or  guardian  of  such  child  shaH 
notify  the  school  board  of  the  district  in  which 
he  resides  of  the  high  school  or  academy  which 
be  has  determined  to  attend."  Laws  1901,  c. 
96,  J  1. 

It  will  be  observed  that  there  is  no  require- 
ment of  a  notice  that  a  claim  for  tuition  will 
be  made.  All  that  ia  called  for  is  a  notice 
informing  the  school  board  what  school  has 
been  selected.  As  the  board  had  that  luowl- 
edge  in  the  present  case.  It  is  immaterial 
that  tliey  were  not  again  informed  of  the  fact 
whlcli  was  already  known  to  them. 

[3]  The  judgment  should  be  against  the 
school  district.  The  word  "town,"  as  used 
In  this  connection,  means  the  town  school 
district.  Union  School  District  v.  District, 
71  N.  H.  269,  52  Atl.  850. 

Judgment  for  the  'plaintiff  against  the 
school  district,  and  for  the  defendant  town. 

All   concurred. 


RBBD  V.  INDEPENDENCE  TP.  IN  WAR- 
REN COUNTT. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 1918.) 

1.  Intoxioatino  Liquobs  «s>33(3)  —  Looai. 
Option— EIlection—Pdbucation  op  No- 
noK. 

Where  notice  of  local  option  election  was 
published  11  days  before  election  instead  of 
15  days,  as  required  by  statute,  the  election  is 
invalid  and  will  be  set  aside,  as  the  procedure  is 
statutory  and  must  be  strictly  construed  in  the 
interest   of   the  public. 

2.  Intoxioatino  Liquors  «s>32(2)— Locai. 
Option  Election— Validity  of  Township 
Meeting— Appointment  of  Clebk. 

Where  the  regular  township  clerk  was  ab- 
sent from  township  meeting  held  in  connection 
with  local  option  election  and  the  person  who 
was  elected  to  act  as  clerk  was  not  a  resident 
of  the  township,  the  meeting  in  view  of  3  Comp. 
St  1910,  p.  8783,  a  1,  was  invaUd,  and  the 
election  will  be  set  aside. 

Petition  by  John  M.  Reed  against  the 
Township  of  Independence  in  the  County  of 
Warren  for  review  of  result  of  local  option 
election.    Blection  set  aside. 

Argued  before  MINTURN,  J.,  sitting  al<Hie 
pursuant  to  the  statute. 

William  A.  Dolan.  of  Nev^ton,  fOr  peti- 
tloner. 

Egbert  Rosecraus,  of  Blairstown,  and 
John  H.  Dahlke,  of  BeMdere,  for  the  Town- 
ship. 

William  H.  MorrAw.  of  BeMdere,  foi'  cer- 
tain dtlzena. 

MINTURN,  J.  The  constitutional  ques- 
tions argued  by  counsel  upon  this  hearing 
have  been  settled  adversely  to  the  petitioner's 
contention,  in  the  opinion  recently  filed  in  this 
court,  by  Mr.  Justice  Parker,  In  Michaelson 
V.  Wall  Township  et  al.,  106  Atl.  . 

It  remains  to  dejil  only  with  the  proced- 
ural questions  presented  and  argued. 

It  is  manifest  under  the  decision  referred 
to  that  the  official  advertising  of  the  election 
was  In  this  instance  defective. 

[1]  In  other  words,  the  statutory  require- 
ment concerning  the  posting  of  the  notice  of 
the  special  election  was  not  compiled  with. 
In  that  It  was  published  but  11  instead  of  15 
days  before  the  election. 

The  procedure  Is  statutory  and  must  be 
strictly  construed  in  the  Interest  of  the  pub- 
lic. 

If  extreme  liberality  of  construction  in 
this  respect  be  countenanced,  no  reason  seems 
perceivable,  as  was  said  In  the  Township  of 
Wall  Case,  supra,  why  a  notice  of  one  day 
prior  to  election  will  not  suffice,  and  thus  a 
plain  statutory  requirement  may  be  in  fact, 
and  for  all  practical  uses,  dispensed  with. 

[2]  A  palpable  and  insuperable  objection 
also  exists  regarding  the  manner  in  wUch 
the  township  clerk  was  chosen  at  the  town- 
ship meeting  on  April  6,  1918.  It  appears 
the  regular  clerk  was  absent,  and  a  bystand- 
er who  was  not  a  resident  of  the  township. 
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bat  resides  at  Hackettstown,  was  appointed 
by  the  township  committee  to  act  in  place  of 
the  derk. 

Id  this  respect  the  language  of  the  act  con- 
cerning municipal  ofQcers  is  both  clear  and 
mandator}- : 

"Every  person  holding  an  office,  the  authori- 
tT  and  duties  of  which  relate  to  a  city  or  town- 
nhin,  shall  reside  within  such  city  or  township." 
3  C.  S.  p.  3783,  i  1. 

No  question  can  exist  that  pro  hac  tIcS' 
the  substituted  clerk  was  an  officer  transact- 
ing the  official  business  of  the  townsiilp, 
within  the  language  of  the  act,  and  his  ap- 
pointment was  therefore  unlawful,  and  tlie 
meeting  itself  was  invalid,  because  of  tlie 
fallare  to  make  a  legal  appointment  to  ttiat 
office. 

These  objections  to  the  validity  of  the  pro- 
cedure being  anstained,  it  becomes  unneces- 
sary to  consider  the  remaining  reasons  pre- 
sented and  argued  by  connael  at  the  hearing. 

The  election  in  question,  therefore,  held  in 
the  township  of  Independence,  and  reviewed 
In  this  proceeding,  must  be  set  aside. 


TRANK  V.  DAIIiT  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  16,  1918.) 

1.  LiVEKT    Stablb    and    Gabaob    Keepebs 

«=s8(l)— Lien  fob  Acckssobms— <3oNBrrBTJC- 

Tios  o»  Statote. 

Under  Act  April  14,  1916  (P.  L.  p.  656)_  i 

1,  givint;  garage  keepers  a  lien  on  automobile 
for  whidi  supplies  are  furnia&ed,  a  garage  keep- 
er has  a  lien  on  an  automobile  for  which  he 
fnmlshes  supplies,  although  antomobile  was 
never  in  his  possession. 

2.  LivEBT    Stabus    and    Oabaqk    Kexpebs 
«=»8(l>— LiiEN— RioHTS  OF  Innocent  Pcb- 

CHA8EB  FOB   VALUK. 

Garage  keeper  who  furnished  supplies  for 
anfasnobile  may  seize  car  and  enforce  its  lien 
under  Act  April  14,  1915  (P.  L.  p.  658),  though 
antomobile  is  in  possession  of  and  has  been  sold 
to  an  innocent  purchaser  for  value  who  bad  no 
notice  of  garage  keeper's  claim. 

Appeal  from  District   Court   of  Atlantic 

caty. 

Action  by  Jacob  Frank  against  Joseph  J. 
Dally  and  John  W.  Marshall,  partners,  trad- 
ing as  the  Chelsea  Tire  &  Repair  Company. 
Judgment  for  plaintUT,  and  defendants  ap- 
peal.   Reversed,  with  directions. 

Argued  June  terra,  1918,  before  BERGSN, 
KALISCH,  and  BLACK,  JJ. 

Lee  P.  Washington,  of  Atlantic  City,  for 
appellants. 

Endicott  &  Bndicott,  of  Atlantic  Oty,  for 
appellee. 

KALISCH,  J.  The  appeal  in  this  case 
presents  two  legal  questions  for  decision: 
^rst,  whether  a  garage  keeper,  who  fur- 
nishes supplies  for  an  antomobile  which  was 
never  in  his  possession,  acquires  a  Hen  on 
the  vehicle,  under  the  act  entitled  "An  act 
for  the  better  protection  of  garage  keepers 
and  antomobile  repairmen."    P.  L.  1915,  p. 


566.  Second,  can  such  garage  keq>er  enforce 
his  lien  against  the  automobile  where  it  ap- 
pears that  it  had  been  sold  to  an  innocent 
purchaser  for  value,  who  had  no  notice  aC 
the  garage  keeper's  claim? 

[1}  The  first  question  appears  to  be  fully 
answered  by  the  provision  of  section  1  of 
the  act  above  referred  to,  which,  in  express 
terms,  gives  a  lien  to  a  garage  keeper,  ir- 
respective of  the  fact  whether  or  not,  at 
the  time  he  furnished  the  supplies,  he  was 
in  possession  of  the  machine.  The  second 
query  was  dealt  with  by  our  Court  of  Er- 
rors and  Appeals,  in  Crucible  Steel  Co.  of 
America  v.  Polack  Tyre  Sc  Rubber  Co.,  104 
Atl.  324,  where  it  was  held  that  such  a 
lien  could  be  enforced,  against  a  bona  flde- 
purdiaser  for  value^  who  bad  no  notice  of 
the  claim. 

The  facts,  out  of  which  the  legal  situa- 
tion, above  mentioned,  arises,  and  which  con- 
stitute the  basis  of  this  am>eal,  are  as  fol- 
lows: The  plaintiff  in  good  faith,  for  a  val- 
uable consideration,  and  without  notice  of 
defendant's  claim  to  a  lien,  bought  an  au- 
tomobile of  one  Waldron,  who  it  appears 
had  previously  purchased  it  of  I«  Rue ;  that 
the  latter  while  owner  obtained  from  de- 
fendant certain  8iq)plies  for  his  car,  amount- 
ing in  value  to  $67.95;  that  the  defendant 
never  had  possession  of  the  Tdiicle  until  it 
was  seized  by  one  of  its  agents.  The  plain- 
tlfT  refused  to  pay  the  lien  claim  and  de- 
manded the  return  of  his  car,  which  was 
refused,  whereupon  he  caused  the  same  to 
be  replevied. 

On  the  trial  it  was  conceded,  by  counsel 
of  plaintiff,  that  the  defendant  had  furnish- 
ed supplies  for  the  car,  but  they  insisted; 
firstly,  that  the  statute  under  which  the  de* 
fendant  proceeded  to  enforce  its  lien  is  on- 
constitutional;  and,  secondly,  that  if  tlie 
defendant  had  acquired  a  lien  it  was  cut 
off  by  the  sale  first  to  Waldron  and  subse- 
quently to  plaintiff,  a  bona  flde  purchaser 
and  without  notice. 

On  the  other  hand,  in  behalf  of  the  de- 
fendant, a  motion  was  made  for  a  finding^ 
that  it  was  entitled  to  possession  under  the- 
garage  keeper's  lien  act,  which  motion  was 
denied.  The  trial  Judge  gave  Judgment 
awarding  the  possession  of  the  car  to  plains 
tiff,  and  for  $125  damages,  and  costs  for  lt» 
wrongful  detention. 

[2]  Since  the  decision  in  Crucible  SteeV 
Co.  of  America  v.  Polack  Tyre  &  Rubber 
Co.,  supra,  the  constitutionality '  of  the  act 
is  no  longer  a  debatable  question,  and  that 
case  is  controlling  here.  At  page  326  of  tha 
report,  the  court,  in  the  case  cited,  said: 

"The  fact  that  a  third  party,  ignorant  of 
the  lien  upon  the  property,  might  in  good  faith 
and  for  a  valuable  consideration  acquire  inter- 
est therein,  while  8U(^  property  was  out  of 
the  possession  of  the  lienor  and  in  the  posses- 
sion of  the  owner  or  his  representative,  cannot, 
as  has  already  been  observed,  affect  the  validi- 
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ty  of  tiie  statute,  as  this  was  a  matter  falling 
purely  within  the  exercise  of  the  wisdom  and 
judgment  of  the  Legislature  when  the  law  was 
enacted." 

The  Judgment  of  the  district  court  is  re- 
versed, and  Judgment  ordered  to  be  entered 
in  this  court,  awarding  possession  of  the 
automobile  to  the  defendant,  with  costs  of 
the  trial  In  the  court  below. 


KARTH  V.  PORT  READING  R.  CO. 
(Supreme  Court  of  New  Jersey.    Nov.  11,  1918.) 

1.  Masteb  and  Sebvant  «s»89(1)  —  Rail- 
boad's  Sebvant  —  Injuries  Outside  of 

DUTT. 

Where  plaintiff,  employed  by  railroad  in 
shifting  cars,  was  on  train  operating  on  tracks 
1  and  6,  and,  after  throwing  switch,  started 
back  to  engine  between  tracks  1  and  2,  and 
went  out  of  way  to  track  2  to  pick  up  some 
sand  he  saw  and  was  struck  by  engine  thereon, 
he  could  not  recorer. 

2.  Masteb  and  Sebvant  «s»217(29)  —  As- 
sumption OF  Risk— Negugencb  of  Fel- 
low Employes. 

General  proposition  that  servant  does  not 
assume  risk  of  negligence  of  fellow  employes  is 
subject  to  some  qualification,  where  he  knows 
that  his  fellow  employes  have  been  negligent  and 
goes  on  regardless. 

3.  Masteb  and  Sebvant  <8=>270(15)— Injubt 
to  Sebvant  —  Evidence  of  Pbactice  op 
Otheb  Roads.  , 

In  action  for  injuries  to  railroad's  employ* 
while  shifting  cars,  evidence  of  practice  of 
other  railroads  as  to  warning  when  trains  were 
drilling  in  yard  was  admissible  on  issue  of  due 
care. 

4.  Masi'eb  and  Servant  ®=»135— Injuries  to 
Servant— Negligence  —  Ocstomaey   Care. 

ObLigation  of  railroad  toward  servant  em- 
ployed in  shifting  cars  is  to  use  ordinary  care 
used  by  prudent  men  conversant  with  matter  in 
hand. 

Action  by  John  P.  Karth  against  the  Port 
Reading  Railroad  Company.  On  defendant's 
rule  to  show  cause  why  verdict  for  plaintiiF 
should  not  be  set  aside.    Rule  made  absolute. 

Argued  June  term,  1918,  before  the  CHIEF 
JUSTICE,  and  SWAYZB  and  TRENCH- 
ARD,  JJ. 

Clarence  Sackett,  of  Newark,  and  Sydney 
A.  Syme,  of  Mt.  Vernon,  N.  Y.,  for  plaintiff. 

John  F.  Reger,  of  SomervlUe,  and  Frank  S. 
Katzenbach,  Jr.,  of  Trenton,  for  defendant 

SWATZE,  J.  Karth  was  employed  by  the 
defendant  company  .it  Port  Reading,  and 
was  shifting  and  drilling  cars.  His  train 
was  being  operated  on  track  I  and  track  6 
of  the  south  yard.  He  alighted  and  ran 
ahead  for  the  purpose  of  turning  switch  No.  6, 
which  was  between  track  1  and  track  2. 
After  throwing  the  switch,  he  started  back 
between  track  1  and  track  2  to  board  his  en- 
gine, which  had  continued  to  move.  When 
about  5  feet  from  the  switch,  he  noticed  a 
little  heap  of  sand  In  the  middle  of  track  1. 
He  went  over  on  track  2  and  benf  to  pick  up 
some  of  the  sand,  and  was  struck  by  an  en- 


gine running  on  track  2.  He  s.iw  the  engine, 
but  did  not  know  it  was  moving. 

[1  ]  We  think  there  is  no  evidence  to  show 
that  his  duty  called  him  to  be  on  track  2, 
and  that,  as  his  train  was  drilling  on  trade 
1  and  track  6,  the  men  who  were  running  the 
engine  and  train  on  track  2  could  not  an- 
ticipate that  he  would  l>e  on  that  track. 
They  had  a  right  to  assume  that  he  would 
work  only  where  the  line  of  his  duty  called 
him;  and  he  does  not  seem  to  have  beea 
under  any  obligation  to  pick  up  the  sand,  nor 
does  it  seem  to  have  been  necessary  In  so 
doing  to  go  on  track  2.  We  think  therefore 
that  there  should  have  been  a  nonsuit. 

[2]  The  trial  Judge  diarged  that  the  plain- 
tiff did  not  assume  the  risk  of  the  negligence 
of  his  fellow  employes.  This  is  true  as  a 
general  proposition,  but  It  is  subject  to  some 
qualiflcation  where  the  plaintiff  knows  that 
his  fellow  employ&s  have  been  negligent,  and 
goes  on  regardless  of  that  fact.  We  tbluk 
there  was  evidence  requiring  this  phase  of 
the  case  to  be  put  to  the  Jury. 

[3, 4]  The  tri-al  Judge  refused  to  admit  evi- 
dence as  to  the  practice  of  other  railroads  as 
to  warning  when  trains  were  drilling  In  a 
yard.  We  think  this  evidence  was  admissible. 
The  obligation  Is  to  use  the  care  that  is  or- 
dinarily used  by  prudent  men  conversant 
with  the  matter  in  hand,  and  surely  no  evi- 
dence could  be  better  than  the  evidence  of 
men  who  could  testify  to  the  practice  of  oth'- 
er  railroads. 

For  these  reasons,  we  think  the  rule  must 
be  made  absolute. 


STATE   V.    GOODMAN. 

(Supreme  Court  of  New  Jersey.    Nov.  12,  1918.) 

Disobdeblt  House  €=3l3  —  Vabianck— Vio- 
lation OF  SuNDAT  Laws. 
In  prosecution  for  unlawfully  keeping  dis- 
orderly house  wherein  men  and  women  were 
permitted  to  drink,  tipple,  fight,  etc.,  instruc- 
tion that  jury  might  convict  if  defendant  conr 
ducted  business  on  Sundays  in  usual  weekday 
way  was  erroneous. 

Error  to  Court  of  Quarter  Sessions,  Mor- 
ris County. 

James  Goodman  was  convicted  of  ke^>- 
ing  a  disorderly  house,  and  brings  error. 
Reversed. 

Ar?fued  June  term,  1918,  before  GUM- 
MERE,  C.  J.,  and  SWAYZE  and  TRENCH- 
ARD,   JJ., 

Elmer  W.  Romine,  of  Morristown,  for 
plaintiff  In  error. 

John  M.  Mills,  Prosecutor  of  the  Pleas,  of 
Morristown,  for  th^  State. 

GUMJIBRIii  C.  J.  Tlie  count  of  the  indict- 
ment upon  which  tlie  x>'uiutiff  iin  error  wau 
convicted  charged  that — 

He  "unlawfully  did  keep  and  maintain  a  cer- 
tain common  ill-governed  and  disorderly  house; 


,g — .For  other  cases  see  same  topic  and  KEY-NUMBER  In  alT  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQIC 


X3) 


TUTTLE  V.  OXDWEliIi 


11 


and  in  the  (aid  hottae  tot  his  awn  lucre  and 
gain,  certain  persons,  as  well  men  as  women,  of 
evil  name  and  fame,  and  of  dishonest  conver- 
MtioD,  then,  and  on  the  said  other  days  and 
times,  there  unlawfully  and  willfally  did  canse 
and  procure  to  frequent  and  come  together ; 
and  the  same  men  and  women  in  the  said  house 
of  said  James  Goodman  at  unlawful  times,  as 
well  in  the  night  as  in  the  day,  then,  and  onl 
the  said  other  days  and  times,  therft  to  be  and 
remain  drinking,  tippling,  fighting,  (quarreling, 
gambling,  making  >a  noise  and  misbehaving 
themselves,  unlawfully  and  willfully  did  per- 
mit, and  yet  does  permit,  to  the  great  damage 
aad  common  nuisance,"  etc. 

The  premises  referred  to  in  this  conat  of 
the  •indictment  consist  of  a  gennftl  store 
and  restaurant  in  which  the  plaintiff  in  er- 
ror carried  on  bnslneBS.  Among  other  proofs 
submitted  oni  the  part  of  the  state  was  evi- 
dence showing  that  tl>e  defendant  habitually 
violated  the  Vice  and  Immorality  Act  (4 
Cwnp.  St.  1810,  pp.  5712-5724,  f  {  1-37),  by  car- 
rying on  secular  basiness  (not  within  the  ex- 
c^ons  of  that  statute)  at  his  store  on  the 
Sabbath  day;  and  the  court  charged  the  Jury 
that,  if  they  should  find  the  plaintiff  in  er- 
ror conducted  business  on  Sundays  in  the 
usual  and  ordinary  way  ,that  he  did  on  week- 
days, they  might  convict  him  on  this  count 
of  the  indictment 

We  think  ithls  instniotion.  was  errcaeous. 
That  it  was  injurious  must  be  admitted,  for 
It  cannot  be  denied  that  the  verdict  of  the 
Jury  may  rest  solely  upon  the  testimony  re- 
ferred to,  and  the  instruction  of  the  court 
with  relation  thereto. 

In  the  case  of  .Linden  Park  Blood  Horse 
.Association  v.  State,  55  N.  J.  Law,  557,  27 
Atl.  1091,  the  association,  under  an  indict- 
ment charging  it  with  keeping  and  maintain- 
ing a  disorderly  house,  was  convicted  of  the 
offense  of  keeping  a  common  gaming  house. 
This  offense  was  not  among  the  specifications 
of  misconduct  that  were  alleged  to  have 
made  the  house  of  the  association  a  disor- 
derly one.  The  question  considered  by  the 
court  was  whether,  under  such  an  indict- 
ment, the  conviction  was  legitimate.  The 
court  said: 

"The  crucial  test  of  the  inquiry  obviously  is 
whether  the  specifications  of  the  acts  that  con- 
stitute the  house  a  disorderly  one  are ,  neces- 
sary parts  of  the  charge.  That  they  are  such 
is  demonstrably  clear.  •  •  *  By  the  C5onsti- 
tution  of  our  state,  no  person  can  be  held  to 
answer  for  a  criminal  offense  'unless  upon  the 
presentment  or  indictment  of  a  grand  jury,' 
and,  in  order  to  effectuate  this  provision,  it  is 
indispensable  that  the  charge  preferred  by  that 
body  should  be  sufficiently  descriptive,  so  as 
to  clearly  show  a  specific  crimination.  •  *  • 
An  indiotment  laying  to  the  defendant  the 
charge  of  keeping  a  disorderly  house,  by  rea- 
son of  it  being  kept  as  a  bawdyhouse,  would 
not  evince  the  purpose  of  the  grand  iuqyest  to 
criminate  him  on  the  ground  that  his  house 
was  disorderly,  from  the  circumstancei  that 
liquor  was  habitually  sold  in  it,  in  violation 
«f  law.  Where,  therefore,  •  •  ♦  die  grand 
jury  has  specified  certain  courses  of  criminal 
conduct  as  those  that  have  rendered  the  de- 
fendant's house  a  common  nuisance,  and  among 
such  causes  has  omitted  the  practice  of  gam- 
bling, it  is  not  perceived  how  it  can  be  said 


that  the  criminal  offense  of'  keeping  a.'iitablie 
gaming  house  *  *  *  is  founded,  as  the  Con- 
stitution requires,  upon  an  accusation  of  the 
grand  inquest."  ■ 

The  decision  quoted  from  Is  that  of  th$ 
Court  of  Brrora  and  .\ppealB.  Later  the  same 
question  was  presented  to  this  court  for  con- 
sideration and  determination  In  the  ense  of 
State  V.  De  Lorenzo,  80  N.  J.  Law,  500,  78 
Atl.  660,  and  we  there  held  (following  the 
Linden  Park  Case)  that  the  defendant  could 
not  be  convicted  of  the  offense  of  keeping  a 
disorderly  house,  upon  proof  that  it  was  a 
bawdyhouse,  or  that  liquor  was  there  sold 
without  a  license,  unless  these  spedfle  of- 
fenses were  mentioned  in  the  recital  of  the 
various  acts  of  misconduct  set  out  In  the 
Indictment. 

Under  the  rule  laid  down  in  the  cited  cases. 
It  is  clear  that  the  present  conviction  must  be 
reversed,  for  it  is,  or,  at  least,  may  be, 
based  upon  matters  of  disorder  which  are 
not  included  in  the  spedflcatlons  of  the  char- 
acteristics of  the  defendant's  house  In  point 
of  disorder  which  have  been  declared  by 
the  grand  Jurv  tn  Its  indictment. 


TL'TTLB  ▼.  OADWELti. 
(Supreme  Court  of  New  Jersey.    Nov.  12, 1918.) 

1.  Mkohanics'  Liens  «=»113(2)— Stop  No- 
tice TO  OwKKB— Statement  of  Amount  of 
Ci:.AiH. 

Under  Mechanics'  Lien  Law,  g  3,  as  amend- 
ed by  Act  April  12,  1910  (P.  L.  p.  500),  mate- 
rialman serving  stop  notice  on  owner  must  state 
amount  of  claim  for  material  against  contract 
tor  with  as  much  accuracy  as  is  reasonably 
possible,  though  he  is  no  longer  required  to 
state  amount  with  absolute  accuracy. 

2.  Mechanics'  Liens  i8=»27*— Stop  Notice 
— rea80nabi.e  effort  to  ascebtain 
Amount  Du»— Bubobn  of  Pboot. 

In  order  to  take  advantage  of  Mechanics' 
Lien  Law,  {  3,  as  amended  by  Act  April  12. 
1810  (P.  L.  p.  500),  when  it  appears  that 
amount  specified  by  materialman  in  stop  notice 
on  owner  is  in  excess  ot  amount  due  for  ma- 
terial  from  contractor,  burden  is  on  material* 
man  to  show  mistake  was  made  despite  reason* 
able  effort  to  ascertain  what  was  due  him. 

3.  Mechanics'  Liens  «=all3(2)— Stop  No- 
tice ON  OwNEB— Duty  of  Owneb  to  Pay. 

Under  Mechanics'  Lien  Law,  g  3.  as  amend- 
ed by  Act  April  12,  1910  (P.  L  p.  600).  wher« 
owner  on  whom  stop  notice  was  served  by  mate- 
rialman notified  latter  he  was  not  satisfied  as 
to  amount  due,  because  contractor  to  which 
materials  bad  been  furnished  denied  it  owed  so 
much,  owner  would  not  have  been  justified  in- 
paving  amount  of  claim. 

4.  Mechanics'  Liens  «=>113(2)— Stop  Noj 
tice— Pabtiai,  Cobbectness  of  Demani>— 
Duty  to  Retain  ano  Pay  Amount. 

Under  Mechanics'  Li^n  Law,  g  3,  as  amend- 
ed by  Act  April  12,  1910  (P.  L.  p.  600),  though 
owner  on  whom  stop  notice  is  seized  by  ma- 
terialman may  be  satisfied  of  correctness  of 
part  of  demand,  he  is  not  bound  to  retain  from 
amounts  due  contractor  enough  to  pay  correct 
part  of  demand,  and,  if  he  fails,  materialman 
cannot  recover  portion  from  him. 
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6.    MKCHAIttCB*    LniTB    «=B7e  —  BSTOPPEL    TO 

Deny   Liabiutt  to  Matbbialmak  —  Pat- 

MENT  TO  Contractor. 
Where  materialman  served  stop  notice  ob 
owner  pursuant  to  Mechanics'  Lien  Law,  f 
3,  as  amended  by  Act  April  12,  1910  (P.  L. 
p.  500),  and  owner  paid  contractor  all  money 
due  under  contract,  and  took  indemnity  bond 
for  protection  against  liability  for  material,  he 
did  not  estop  hunsdt  from  denying  liability  in 
materialman  s  suit. 

Elrror  to   Circuit  Court,   Bergen    County. 

Action  l>y  Louis  B.  Tuttle  against  Edwin  B. 
Cadwell.  To  review  judgment  for  plaintiff, 
defendant  brings  error.    'Beversed. 

Argued  June  term,  1918,  before  GUMMERE, 
0.  J.,  and  SWAZZB  and  TRBNCHABD,  JJ. 

Charles  W.  Hulst,  of  £higlewood,  for  plain- 
tiff In  error. 

David  D.  Adcerman,  of  Oloster,  for  defend- 
ant in  error. 

OUMlfERB,  O.  J.  This  action  was  brought 
under  section  3  of  the  Mechanics'  Lien  Law 
(3  Comp.  St  1910,  p.  3294).  The  defendant 
on  the  16th  of  January,  1912,  entered  into 
a  contract  with  the  Oonrady-Stevens  Com- 
pany for  certain  construction  work,  which 
Involved  the  alteration  of  an  old  dwelling 
house,  the  construction  of  an  addition  thereto, 
and  the  alteration  of  a  garage ;  the  property 
being  located  in  the  dty  of  Englewood.  The 
contract  was  duly  filed  pursuant  to  the  pro- 
visions Of  the  Mechanics'  Lien  Law,  and 
thereafter  the  plaintiff  sold  and  delivered  to 
the  contractors  certain  materials,  some  of 
which  were  for  use  In  the  construction 
of  the  additl<m.  The  plaintiff  claimed 
that  the  price,  or  value,  of  the  materials  to 
be  used  In  the  addition  was  $663.90,  and  de- 
manded payment  of  that  amount  from  the  con- 
tractor. The  latter  refusing  to  pay,  the 
plaintiff  then  served  upon  the  defendant  a 
stop  notice,  requesting  the  latter  to  retain 
this  amount  out  of  any  sums  owing  by  the 
defendant  on  the  contract,  or  that  might 
thereafter  become  due  and  owing  thereon, 
and,  on  being  satisfied  of  the  correctness  of 
the  plalntlfTs  demand,  to  pay  the  same  to 
him.  Upon  ctMnmunlcating  to  the  Conrady- 
Stevens  Company  the  fact  that  the  stop  no- 
tice had  been  served,  and  the  amount  claimed 
therein,  the  latter  Informed  the  defendant 
that  they  did  not  owe  the  plaintiff  any  such 
sum  as  $653.90  on  account  of  the  addition,  but 
that  the  actual  amount  of  their  debt  on  that 
account  was  $471.43.  The  defendant  then 
advised  the  plaintiff  that  the  amount  of  his 
bill  was  disputed  by  the  Conrady-Stevens 
Company,  and  that  for  this  reason  he  could 
not  safely  comply  with  the  request  contained 
In  the  stop  notice.  The  present  suit  was 
thereupon  brought.  At  the  trial  the  plaintiff 
attempted  to  prove  that  the  amount  due  to 
him  on  this  account  by  the  Conrady-Stevens 
Company  was  $555.83,  but  at  the  close  of  the 
testimony  bis  counsel,  at  the  suggestion  of 
the  court,  reduced  the  demand  to  $471.43.  the  I 


sum  originally  admitted  by  the  Conrady- 
Stevens  Company  to  be  due  to  the  plaintiff, 
and  the  verdict  in  his  favor  was  for  the 
latter  amount 

The  'fundamental  question  presented  by 
this  appea]  is  whether  this  action  can  be 
maintained,  under  the  third  section  of  the 
Mechanics'  Lien  Law,  against  the  owner  as 
well  as  against  the  primary  contractor.  That 
section,  as  amended  In  1910  (P.  L.  p.  600),  pro- 
vides that  when  the  contractor,  upon  demand, 
shall  refuse  to  pay  the  materialman,  the  lat- 
ter may  give  notice  in  writing  to  the  owner 
of  the  building  of  such  refusal,  and  of  the 
amount  due  to  him,  and  so  demanded,  speci- 
fying said  amount  as  nearly  as  posslMe, 
and  the  owner  shall  thereupon  be  authorized 
to  retain  the  amount  so  due  and  claimed  by 
such  materialman  out  of  the  amount  owing 
by  him  on  the  contract,  or  that  may  thereaft- 
er become  due  from  him  on  such  contract, 
for  labor  or  materials  used  In  the  erection  of 
the  building,  giving  the  contractor  written 
notice  of  such  notice  and  demand,  and  diat. 
If  the  same  be  not  paid  or  settled  by  the  con- 
tractor, the  owners  on  being  satisfied  of  the 
correctness  of  the  demand,  shall  pay  tbe 
same. 

This  section  of  the  statute  ituposes  upon 
the  materialman  the  duty  of  specifying,  as 
nearly  as  possible,  the  amount  actually  due 
him  from  the  contractor.  It  also  Imposes 
upon  the  owner  the  duty  of  malcing  payment 
upon  being  satisfied  of  the  correctness  of 
the  materialman's  demand,  in  case  of  the 
refusal  of  the  contractor  to  do  so. 

[1,1]  Prior  to  the  amendment  of  1910,  the 
failure  of  the  materialman  to  state  in  his 
stop  notice  with  absolute  accuracy  the  a- 
mount  of  the  debt  due  to  him  was  fatal  to 
his  right  to  recover  under  this  section. 
Reeve  v.  Elmendorf,  38  N.  J.  Law,  125.  And 
this  was  true  even  where  the  variation  be- 
tween the  amount  actually  due  and  that 
claimed  was  slight  and  had  resulted  from 
an  honest  mistake.  The  purpose  of  the  amend- 
ment of  1910  was  to  relieve  to  some 
extent  tbe  burden  resting  npon  the  material- 
man, and  this  was  done  by  providing  that 
he  should  specify  in  his  stop  notice  the 
amount  due  to  him  "as  nearly  as  possible." 
The  theory  upon  which  the  case  went  to  the 
Jury  seems  to  have  been  that  this  amend- 
ment obviated  the  necessity  of  any  accuracy 
in  the  specification  of  the  amount  due,  and 
that  if  it  should  appear  at  the  trial  that  the 
aluount  demanded  was  in  excess  of  that 
which  the  plaintiff  was  enUtled  to  recover 
from  the  contractor,  he  could,  nevertheless, 
hold  the  owner  responsible  for  whatever  sum 
was  shown  to  be  actually  due.  We  think 
that  so  broad  a  construction  of  this  statu- 
tory provision  is  not  Justified.  Its  purpose 
is  to  relieve  the  materialman  from  stating 
in  his  stop  notice  the  amount  due  with  abso- 
lute accuracy.    But  it  requires  him  to  state 
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In  that  notice  tbe  amount  of  bis  claim  against 
the  contractor  with  as  mudt  accuracy  las  Is 
reasonably  possible.  That  be  did  not  state 
It  with  absolute  accuracy  Is  apparent  from 
tbe  foregoing  recital  of  facts.  His  failure 
to  do  so  Is  not  shown  to  hare  been  the  result 
of  mistake,  nor  does  It  appear  that  he  made 
any  effort  to  determine  accurately  what  tbe 
amount  was.  In  order  to  take  advantage  of 
the  statute,  when  It  appears  that  the  amount 
specified  In  the  stop  notice  Is  In  excess  of 
the  amount  actually  due,  we  think  the  burden 
rests  upon  tbe  materialman  to  show  that  the 
excesslre  claim  was  not  the  result  of  care- 
lessness, and  that  tbe  mistake  bad  been  made 
notwithstanding  tbe  fact  that  he  had  used 
every  reasonable  effort  to  ascertain  with 
exactness  the  amount  which  be  was  entitled 
to  impound  in  tbe  bands  of  the  owner.  Noth- 
ing of  the  kind  was  done  by  blm,  so  far  as 
tbe  proofs  In  this  case  show,  and  for  this 
reason  he  was  not  entitled  to  go  to  the  Jury 
on  the  question  of  the  liability  of  the  defend- 
ant under  section  3  of  the  Mechanics'  Lien 
Law. 

[3]  There  Is  another  reason  why  this  case 
should  not  have  been  submitted  to  the  Jury, 
and  that  is  that  tbe  owner  not  only  is  not 
required  to  pay,  but  Is  not  Justified  in  paying, 
the  materialman  the  amount  of  his  claim,  un- 
less he,  the  owner,  is  satisfied  of  the  correct- 
ness of  the  demand.  The  defendant  notified 
tbe  plaintiff  that  be  was  not  satisfied,  and 
gave  as  a  reason  tbe  fact  that  the  Gonrady- 
Sterens  Company  denied  that  they  owed  the 
sum  of  money  specified  in  the  stop  notice. 
Tbe  owner,  of  course,  cannot  assert  his  dis- 
satisfaction without  having  any  Just  cause 
for  its  existence;  hut  In  the  present  case 
not  wily  did  the  fact  that  the  amount  was 
in  dispute  between  the  contractor  and  the 
naterialmfin  furnish  such  ground,  but  the 
proofs  at  the  trial  demonstrated  the  sound- 
ness of  the  defendant's  position;  for,  not 
only  was  there  no  attempt  to  show  that 
the  plaintiff's  claim  as  expressed  in  tbe  stop 
notice  was  valid,  but,  on  tbe  contrary.  It  was 
admitted  that  tbe  contractor's  challenge  of 
the  correctness  of  the  plaintiff's  claim  was 
entirely  Justified,  and  that  no  such  amount 
was  due  as  was  exhibited  in  that  claim.  A 
materialman  cannot  take  advantage  of  tbe 
benefit  of  this  section  of  tbe  Medtanics'  Lien 
Xaw  for  tbe  purpose  of  holding  the  owner 
liable  for  tbe  contractor's  debt,  after  the 
owner  has  expressed  dissatisfaction  as  to  the 
correctness  of  tbe  claim,  unless  he  proves 
at  the  trial  that  the  claim  was,  in  fact,  cor- 
rect or  as- nearly  correct  as  It  was  then  rea- 
sonaUy  possible  to  make 'it,  and  that  there- 
tore,  Inferentlally,  tbe  dissatisfaction  of  tbe 
owner  was  without  solid  support. 

[*]  It  is  argued  on  behalf  of  the  plaintiff 
that,  if  the  owner  is  satisfied  of  the  correct- 
ness of  a  part  of  the  materialman's  demand, 
!» is  bound  to  retain  for  the  benefit  of  the 


latter  sufficient  moneys  to  pay  the  same,  and 
that,  if  he  falls  to  do  so,  the  materialman 
has  a  right,  under  the  third  section  of  tbe 
Mechanics'  lien  Law,  to  recover  sudi  portion 
from  him.  Tbe  answer  to  this  contention  is 
that  the  statute  makes  no  such  provision. 
The  demand  referred  to  in  it  Is  to  be  of  the 
amount  which  the  materialman  claims  to  be 
due  to  him.  The  satisfaction  of  the  owner 
must  be  as  to  the  correctness  of  this  demand. 
He  Is  not  required  to  investigate  as  to  tbe-cor- 
rectness  of  a  part  thereof;  nor  bns  be  any 
authority  under  the  statute  to  retain  out  of 
the  moneys  due  to  the  contractor  a  sum  suffi- 
cient to  pay  such  part  as  be  Is  satisfied  is 
Justly  due. 

For  this  reason,  also,  the  Judgment  should 
be  reversed. 

[1]  It  appeared  in  tbe  proofs  that,  after 
service  of  the  stop  notice,  tbe  defendant 
paid  to  tbe  Conrady-Stevens  Company  all 
moneys  In  bis  hands  due  under  the  primary 
contract,  and  took  from  them  an  Indemnity 
bond  to  protect  him  against  any  liability  to 
the  t^alntiff;  and  it  is  insisted  •  that  by  do- 
ing so  he  estopped  himself  from  denying  the 
exlstmce  of  such  liability.  We  think  not. 
He  could  not  absolve  himself  from  liablltty 
to  pay  the  plaintiff's  Just  demand  by  such  a 
course  of  action  at  that  Indicated;  but  tbe 
mere  payment  to  the  contractor  of  the  mon- 
eys due  under  the  contract  could  not  operMe, 
to  create  a  liability  In  favor  of  the  plaintiff 
which,  until  such  payment  was  made,  bad  no 
legal  existence. 

The  Judgment  under  review  will  be  rever- 
sed. 


SCHACHTER  v.  HATJB5NSTEIN. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 1918.) 

Municipal  Cobporations  <e=>626  —  Sunday 
«=»2— Ordinances— Validity. 
Since  the  Vice  and  Immorality  Act  (4  Oompv 
St.  1910,  p.  5712)  is  general,  it  is  not  contra- 
vnpd  by  the  nassaxe  of  a  city  ordinance  refer- 
ring to  Sunday  closing  of  stores  selling  only  a 
certain  class  of  goods,  on  the  ground  of  dis- 
crimination, especially  in  view  of  Home  Hole 
Act  (P.  L.  1017,  p.  319). 

Harry  M.  Scbachter  was  convicted  of  vio- 
lating a  Sunday  ordinance,  and  he  brings 
certiorari  against  Louis  O.  Hauensteln  to 
review  the  conviction.    Conviction  sustained. 

Argued  June  term,  1918,  before  PARKER 
and  MINTURN,  JJ. 

Levltan  &  Levltan,  of  Jersey  City,  for 
prosecutor. 

J.  Emll  Walscheld,  of  Town  of  Union,  for 
respondent. 

MINTURN,  J.  The  object  of  this  writ  Is 
to  review  a  conviction  of  the  prosecutor,  for 
the  violation  of  the  provisions  of  an  ordi- 
nance of  tbe  town  of  Union,  In  Hudson  coun- 
ty. Th*  ordinance  provides  that  the  keep- 
ing open  on  Sunday  of  any  store  for  tbe  sale 
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or  barter  of  certain  classes  of  goods  enumer- 
ated in  the  ordinance  witliin  the  town  shall 
be  unlawful,  i^nd  prescribes  a  penalty  for 
failure  to  comply  witb  its  provision. 

The  prosecutor  was  ccnvlcted  and  fined 
by  tlie  recorder  of  tlie  town  for  failure  to 
observe  the  provisions  of  tlie  ordinance.  His 
contention  now  is  that  the  ordinance  is  not 
coQstltntional,  because  its  effect  is  to  close 
some  and  not  all  stores  In  tbe  town. 

The  provisions  of  tbe  ordinance  are  clear- 
ly aimed  at  tbe  pursuluK  of  a  business  or 
occupation  on  Sunday,  which  has  been  car- 
ried on  by  the  proprietor  during  the  rest  of 
the  week ;  the  manifest  purpose  being  to  se- 
cure the  first  day  of  the  week  as  a  day  of 
rest  Tbe  question  raised  here,  that  the 
ordinance  is  discriminatory  in  its  operation, 
cannot  avail  the  prosecutor,  since  the  Vice 
and  Immorality  Act  (4  Comp.  St.  1910,  p. 
5712),  being  a  general  act,  is  in  no  wise  con- 
travened by  the  passage  of  the  ordinance, 
and  therefore  the  presumption  exists  that 
all  within  the  prohibited  class  enumerated 
in  the  statute,  of  which  this  prosecutor  is 
one,  will  obey  the  statutory  Sunday  law. 
The  ordinance  simply  adds  an  additional 
penalty  fqr  local  infringement,  and  this  it 
has  been  held  ia  a  legal  exercise  of  tbe  char- 
ter poUce  power,  and  is  therefore  constitu- 
tional. 

Tbe  case  -presents  a  substantial  r^ieti- 
tion  of  the  facts  contained  in  Sherman  v. 
Peterson,  82  N.  J.  Law.  345,  348,  82  Atl.  889, 
and  is  therefore  controlled  by  it.  That  adju- 
dication has  since  been  followed  in  

V.  Little  Falls,  106  Atl.  — ,  and  the  case  be- 
fore us  may  therefore  be  determined  upon  the 
doctrine  of  stare  decisis.  Since  the  deter- 
mination of  the  Sherman  Case,  tbe  Legisla- 
ture has  enacted  what  is  popularly  termed 
the  Home  Rule  Act  (!-«.  1917,  p.  319),  which 
concedes  to  every  municipality  a  liberal  pow- 
er of  providing  by  ordinance  to  cover  every 
act  which  in  its  operation  and  incidents  may 
work  detrimentally  to  the  "public  health, 
safety  and  prosperity  of  the  municipality  and 
its  inhabitants,"  and  which  may  be  neces- 
sary "to  carry  into  effect  the  powers  and 
duties  conferred  and  imposed  by  this  act  or 
any  law  of  the  state," 

In  either  aspect  of  the  situation,  the  ordi- 
nance in  question  was  a  legal  exercise  of  leg- 
islative power  '-vested  In  the  municipality, 
and  the  conviction  under  it  must  be  sus- 
tained. . 


SANTOMASRIMO  v.  NEW  YORK,  S.  &  W. 
R.  CO.     (No.  61.) 

(Supreme  Court  of  New  Jersey.    Nov.  12, 1918.) 

1.  Master-  ano  Sebvant  «=>28«(31)  — Em- 
PiOTERs'  LiABiLrrT  Act— Neolioence. 
In  action  {or  deatli  of  railroad  employ^  who 
was  killed  by  an  interstate  freiglit  train  while 
Rtepping  out  of  the  way  of  a  passpngpr  train, 
whether  enKineer  of  passenger  train  was  negli- 


gent in  not  blowing  his  whistle  sooner  than  he 
did  held  for  the  jury. 

2.  Masteb  A-vn  Servant  ®=>204(3)— Federal 
Employers'  Liabilitt  Act  —  Asscjcptiom 
or  Risk. 

Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St  1916,  f{  8657-8665),  an  em- 
pIoy6  does  not  assume  a  risk  which  arises  out 
of  the  negligence  of  a  fellow  employ^. 

3.  Evidence  «=3334(1)— Treaties  «=»S— For- 
eign Documents— ITALT. 

Certificate  of  municipal  officer  of  Italy,  as 
to  what  in  his  opinion  is  shown  by  records  of 
his  town,  is  not  admissible  under  treaty  provid- 
ing for  admission  in  evidence  of  "official  docu- 
ments of  all  kinds,  whether  originals,  copies  or 
translations  duly  authenticated,"  unless  such 
certificate  is  an  official  document  by  the  law  of 
Italy,  for  proof  must  be  by  duly  exemplified  copy 
of  the  "official  documents." 

Action  under  the  federal  Employed^'  Lia- 
bility Act  by  Francesco  Santomasslmo,  ad- 
ministratrix of  Francesco  Dl  Plerro,  de- 
ceased, against  the  New  York,  Susquehanna 
i&  Western  Railroad  Company.  Verdict  for 
plaintiff.  On  defendant's  rule  to  show  cause. 
Rule  made  absolute. 

Argued  February  Te.rm,  1918,  before  GUM- 
MERE,  C.  jr.,  and  PARKER  and  KALISCH. 
JJ. 

George  S.  Hobart,  of  Jersey  City,  for  the 
rule. 
Ira  C.  Moore,  Jr.,  of  Newark,  opposed. 

GUMMERE,  C.  J.  This  was  an  action 
brought  under  the  federal  Employers*  Iila- 
blllty  Act  (Act  Cong.  April  22,  1908,  c.  Uxt, 
35  Stat.  65  [U.  S.  CMnp.  St  1916,  §§  8657- 
8665]),  to  recover  damages  for  the  pecuniary 
loss  sustained  by  the  widow  and  children  of 
Francesco  Di  Pierro,  an  employ^  of  the  de- 
fendant company,  who  was  killed  while  lu 
the  performance  of  his  duty  as  a  trackwalk- 
er. The  proofs  showed  that  while  the  deced- 
ent was  walking  upon  the  east-bound  passen- 
ger track  of  the  defendant  company,  inspect- 
ing the  rails,  a  passenger  train  approacbed 
him  from  the  rear,  and,  as  it  approached, 
blew  a  warning  whistle;  that  almost  im- 
mediately after  the  whistle  was  blo-wn  the 
decedent  stepped  off  the  passenger  track  over 
onto  tbe  east-bonnd  freight  track,  Just  in 
time  to  be  struck  by  the  engine  of  a  freight 
train  traveling  thereon. 

The  trial  resulted  in  a  verdict  for  the  plain- 
tiff, the  amount  awarded  being  $3,500. 

[1]  Tbe  first  ground  upon  which  we  are 
asked  to  grant  a  new  trial  ia  that  the  ver- 
dict of  the  Jury,  which,  of  course,  rests  upon 
a  finding  by  it  that  tbe  defendant,  or  its  serv- 
ants,  were  negligent,  was  against  the  clear 
weight  of  the  evidence. 

We  think  that  the  Jury  was  Justified  from 
the  proofs  submitted  in  finding  the  following 
facts:  (1)  That  it  was  the  custom  in  the 
operation  of  the  defendant  company's  trains 
to  give  a  warning  signal,  consisting  of  sev- 
eral short  blasts  of  the  whistle,  whenever 
anybody,  whether  an  employ^  or  stranger, 
was  seen  walking  on  tbe  track  in  apparent 


«=9Por  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  DlgesU  and  Indeze 


Digitized  by 


Google 


U.J.) 


REIKAUER  T.  HACKEXSACE  WATER  CO. 


16 


ancoDsdonsness  of  tbe  approach  of  a  train. 
<2)  That  Dl  Plerro  was  nnoonsclous  of  the 
approach  of  the  passenger  train  frMu  bis 
re»r  until  the  engineer  of  that  train  blew 
"tbe  warning  signal.  (3)  That  this  signal  was 
not  given  until  the  passenger  train  was  so 
close  to  Dl  Plerro  that  he  was  compelled  to 
act  almost  automatically  in  leaving  the  pas- 
-senger  track  in  time  to  escape  the  danger  of 
being  struck  by  the  passenger  train ;  tliat  is 
to  sa;,  without  having  time  to  consider  or 
-observe  whether,  In  attempting  to  avoid  the 
danger  threatening  fi^m  his  rear,  he  would 
reach  a  place  of  safety,  or  a  place  of  equal 
danger.  If  the  jury  found  these  facts,  It 
-was  then  for  tliem  to  determine  whether  the 
engineer  of  the  passenger  train  was  not 
snilty  of  negligence  in  failing  to  give  the 
■warning  signal  to  Dl  Plerro  soon  enough  to 
enable  him  to  discover  whether  it  would  be 
dangeroos  to  step  over  onto  the  iirelght  track. 
The  presumption  is  that  the  Jury  resolved  all 
of  these  factors  against  the  defendant  com- 
pany, and  we  cannot  say  that  they  were  not 
Jostifled  in  doing  bo  under  the  evidence  sub- 
mitted to  them. 

[2]  It  is  next  argued  that  the  rule  should 
be  made  abedute  for  the   reason  that  Di 
Plerro  assumed  the  risk  of  Just  such  an  ac- 
cident as  that  which  brought  about  his  death, 
and  it  is  said  that  all  the  authorities  hold 
this  view.     We  do  not   so  understand   the 
trend  of  the  decisions.     Under  the  federal 
statute  an  anifloyC  does  not  assume  a  risk 
which  arises  out  -of  the  negligence  of  a  fellow 
employ^.     If  in  the  present  case  Dl  Plerro 
had  received  timely  notice  of  the  approach  of 
the  passenger  train  by  the  blowing  of  the 
warning  signal,  and  had,  nevertheless,  been 
killed,  his  death  would  have  been  the  result 
of  a  risk  assumed  by  him,  and  growing  out  of 
his  employment     But,  as  we  have  already 
said,  the  Jury  has  declared  that  the  negli- 
gence of  the  engineer  of  the  passenger  train 
was  the  producing  cause  of  the  death,  and, 
consequently,  the  doctrine  of  assumption  of 
risk  has  no  application  to  the  situation  ex- 
hibited by  the  facts  in  the  present  case. 

It  Is  next  alleged  that  the  verdict  is  ex- 
cessive. We  are  not  impressed  with  the  ar- 
gument of  counsel  upon  this  point,  and  con- 
tent ourselves  with  saying  we  do  not  consider 
it  sa 

[31  Lastly,  it  is  argued  that  the  verdict 
should  be  set  aside  because  of  the  entire 
absence  of  proof  of  the  existence  of  a  widow 
or  children  of  the  decedent.  The  only  evi- 
dence offered  on  behalf  of  the  plaintiff  as  to 
the  existence  of  such  dependents  was  a  cer- 
tificate Itom  the  mayor  of  the  town  of  S. 
Xicola  Manfred!  in  the  Kingdom  of  Italy, 
which  was  in  the  following  words:  . 

"The  mayor  does  certify  that  from  the  popu- 
mion  dodcet  it  appears  that  the  family  of  Di 
rimo  I^ancesoo,  son  of  Michael  Aneelot  owns 
nothing;  that  it  is  composed,  first,  Di  Pierro 
Prtncegco,  son  of  Micharl  Angelo,  born  VIII— 
12—1873.    Second,     Barricella  Anna,  daughter 


•of  Guiaeppe,  wife,  bom  on  XI— 5— '76.  S.  Di 
Plerro  Micbele,  aaa  of  Franceiico  and  Barricella 
Anna,  son,  born  on  VIII— 18— "901.  4.  Di  Pier- 
ro  Vincenzo,  son  of  said  pan-nts,  l)om  on  IX — 
1?— '907.  .      [Signed]    The  Mayor,  CerM  V." 

This  certificate  was  received  in  evidence 
over  the  objection  of  the  defendant,  and  its 
admission  is  attempted  to  be  Justified  by  the 
plaintiff  on  the  theory  that  It  is  made  evi- 
dential by  a  provision  in  the  treaty  between 
Italy  and  this  country,  which  declares  that 
copies  of  papers  relative  to  contracts  made 
between  designated  parties,  and  "official  doc- 
uments of  all  kinds,  whether  originals,  copies 
or  translations  duly  authenticated  by  the 
Consuls  General,  Consuls,  Vice  Consuls  and 
consular  agents,  and  sealed  with  the  seal 
of  office  of  the  consulate,  shall  be  received  tis 
evidence  in  the  United  States  and  Italy  1" 
We  do  not  think  that  this  certificate  Is  an 
ofilcial  document  within  the  meaning  of  the 
treaty.  It  may  be  that  the  "population  dock- 
et" referred  to  in  the  certificate  comes  with- 
in the  scope  of  the  treaty  (although  this  Is 
not  shown  by  the  proofs),  and.  If  it  does,  then 
the  proper  method  of  proof  would  be  by  a 
duly  exemplified  copy  thereof.  But  clearly 
there  Is  nothing  In  a  mere  certificate  of  a 
municipal  officer  as  to  what  in  his  opinion  Is 
shown  by  the  recortJs  of  his  town  to  bring 
it  within  the  scope  of  the  treaty,  unless  sueh 
a  certificate  is  made  an  "offldal  document" 
by  the  law  of  Italy ;  and  there  is  no  suj^es- 
tion  that  this  Is  the  fact,  much  less  any  at- 
tempt to  prove  that  It  Is. 

For  the  reason  last  mentioned,  the  rule  to 
show  cause  will  be  made  absolute. 


REINAtlER  V.  HACKENSACK  WATKR  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  12,  1918.) 

1.    HlOHWATS  es>200-EXCAVATIOl«   BT  Wa- 

TEB  Company— Hestobatios.  „„„.,,,.„  ,„ 
Where  water  company  made  excavation  m 
highway  under  permission  from  £^"^1  '«  ^tmI 
den  rested  on  it  to  restore  hiK»>'!»ay  .^  r^tSJT- 
eondition  and  take  care  of  it  ""^^l  "^?*„  "f  °™a 
tion   by  settling  and  fiUmg   wa^  perman  nt.  an^ 

S?S'nT\^^"  ^g'pV^^s^  l^fmiry  liability  to 
motorcycle  rider.  w».- 

e.Tcavated  highway  being  .'"'^^j^  to  «••  i«»>  r- 
pany  which  excavated,  it  w™^  j^^^,^  ^^ 
abie  care  during   restoration  o^^  ^. 

filling  to   see    that  trnvelers  ■"'JJ^^'^ 
harm;    method   being  ^°L.^J^ ^f"^..:^:,:^^^- 

Where     water   company,    ^^^^  X^.\ 

repairing  excavated  I'-j^'l^oB  i^^  >•-  .-•_ 
to' subside   and   leave  depre^oa™^;^ 

did  nothing  «°'  «-4;^J?iSSrf^»«ii^  «W 

4.  Damages  ,ex=:>131(2»-I'«»«»«5.  l*.'r»ix*- 

ExcEssivE  Vbbdict^  :rHH.nBi'..--^   .-.t- 

against  water  company.  wtoA  ffl  't^.^  j 
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pr«88ion  In  lilgr^way  by  excavation,  in  favor  of 
boy  13  years  of  age,  who  received  compound 
fracture  of  leg  thereby  while  riding  motorcyds. 

Action  by  William  Kelnaner  ag^lnspt  the 
Hackensack  Water  Company.  On  defend- 
ant's rule  to  show  cause  why  verdict  for 
plaintiff  should  not  be  set  asida  Bale  dis- 
charged. 

Argued  June  term,  1918,  before  GUM- 
HERB},  C.  J.,  and  SWAYZE  and  TRBN- 
CHAKD,  JJ. 

Edwards  &  Smith,  of  Jersey  Cii7,  for  the 
rule. 

James  A.  Butler  and  William  J.  HcFad- 
den,  both  of  Jersey  City,  opposed. 

OUMMBKB,  C  J.  The  plaintiff,  a  boy 
18  years  of  age,  was  riding  on  a  two-seated 
motorcycle  driven  by  another  young  man. 
They  were  traveling  on  the  Hudson  county 
boulevard  at  night,  and,  in  the  darkness,  the 
motorcycle  struck  a  depression  which  the 
driver  failed  to  observe,  with  the  result  that 
the  plaintiff  was  thrown  off  the  cycle,  bis 
right  foot  was  caught  in  the  rear  wheel,  and 
the  leg  broken  above  the  ankle;  the  frac- 
ture being  a  compound  one.  The  depression 
in  the  road  was  due  to  an  excavation  made 
therein  by  the  defendant  company  for  the 
purpose  of  laying  a  water  pipe  under  the 
surface  of  the  highway  at  that  point.  The 
proofs  Justified  the  conclusion  that,  after 
the  pipe  had  been  laid,  the  defendant  filled 
up  the  opening,  and  caused  the  earth  to  be 
rammed  as  solidly  as  possible,  leaving  this 
part  of  the  surface  of  the  highway  at  its 
original  level.  The  proofs  also  showed  that 
it  was  Impossible,  in  refilling  a  trench  open^ 
ed  in  a  public  road,  to  ram  the  eartli  so  tight- 
ly ttiat  it  would  not  thereafter  sink  below 
its  original  level,  and  that  it  was  necessary 
to  flu  It  up  from  time  to  time  as  subsidence 
took  place.  It  also  appeared  that  after  the 
work  of  refilling  nothing  had  been  done  by 
the  defendant  company  with  relation  to  the 
trench,  nor  were  any  means  adopted  by  it 
of  warning  persons  traveling  along  the  high- 
way of  the  existence  of  the  subsidence.  It 
was  left  to  the  Jury  to  determine  whether, 
under  these  conditions,  the  defendant  com- 
pany was  negligent,  and  responsible  for  the 
injury  to  the  plaintiff.  The  Jury  found  that 
It  was,  and  assessed  the  plaintiff's  damages 
at  $2,000. 

[1]  It  also  appeared  In  the  case  that  this 
excavation  was  made  by  the  defendant  under 
permission  granted  to  It  by  the  public  au- 
thorities having  charge  of  this  highway; 
and  the  first  ground  upon  which  we  are  ask- 
ed to  set  aside  the  verdict  Is  that,  after  the 
company  once  restored  the  highway  to  its 
normal  condition,  it  was  charged  with  no 
further  reH>onsiblllty,  and  that  the  duty 
of  taking  care  of  any  subsidence  which 
should  afterward  occur  rested  solely  upon 
the  public  authorities.  Assuming  that,  be- 
cause this  work  was  done  with  the  consent 


of  the  public  authorities,  tlie  burden  rested 
upon  them  to  see  that  the  highway,  after  the 
work  was  done,  was  maintained  in  a  safe 
and  proper  condition,  that  fact  does  not,  we 
think,  relieve  the  defendant  company  from 
responsibility.  The  work  done  by  it  was 
for  Its  sole  use  and  benefit.  Although  it  was 
lawfully  done.  It  was  In  derogation  of  the 
public  rlglit,  and  the  burden  rested  upon  It 
of  restoring  the  highway  to  its  normal  ccm- 
ditlon,  and  to  take  care  of  it,  so  far  as  the 
public  rights  are  concerned,  until  that  resto- 
ration was  permanent.  This  being  so,  the 
fact  that  the  same  duty  rested  upon  the  pub- 
lic authorities  (if  such  be  the  fact)  does  not 
affect  the  primary  liability  of  the  company. 
Brady  v.  Public  Service  Ry.  Co.,  80  N.  J. 
Law,  471,  79  Atl.  287. 

[2,  3]  The  obligation  to  make  a  permanuit 
restoration  of  the  highway  being  Imposed 
upon  the  defendant  company,  it  was  bound  to 
use  reasonable  care,  during  the  process  of 
restoration,  to  see  that  persons  traveling  on 
the  highway  should  come  to  no  harm  by  rea- 
son of  the  defective  condition  caused  by  it. 
The  method  to  be  adopted  to  prevent  injury 
to  travelers  on  the  highway  is,  of  course,  one 
to  be  determined  by  the  person  responsible 
for  its  defective  condition,  provided  that  the 
method  selected  shows  reasonable  care  used 
for  the  protection  of  the' public.  As  nothintr 
was  done  by  the  defendant  for  the  public 
safety  after  the  temporary  repair  of  the 
road,  the  Jury  was  Justified  in  holding  it  re- 
sponsible for  the  plaintiff's  injury. 

[4]  We  are  further  asked  to  set  this  ver- 
dict aside  upon  the  ground  that  the  dam- 
ages awarded  were  excessive.  No  good  pur- 
pose will  be  served  by  an  analysis  of  the 
plaintiff's  injuries,  and  of  the  pain  and  suf- 
fering produced  thereby.  It  is  enough  to  say 
that,  after  a  full  consideration  of  tliis  branch 
of  the  case,  the  award  seems  to  us  to  l>e  a 
reasonable  one. 

The  rule  to  show  cause  wUl  be  discharged. 


ROQERS  V.  MPPINCOTT  et  aL 
(No.  41/716.) 

(Court  of  Chancery  of  New  Jersey.     Oct  8; 
1918.) 

1.  Wills  «=al38(8)  —  Powee  of  Sale  — 
Rights  of  Beneficiast  —  Election  t» 
Take  Land. 

Beneficiary  umdeil  will  directing  sale  of 
property,  who  was  not  made  party  to  a  fore- 
closure suit,  whereby  the  interests  of  the  other 
beneficiaries  were  extinguished,  and  who  is- 
therefore  only  person  interested  in  exercise  of 
power  of  sale,  has  a  right  to  defeat  that  power 
by  electing  to  take  the  land. 

2.  Pabtition  «=»21— Right  Thereto— Ten- 
ant IN  Common  —  Bxnkficiabt  Undek 
Will. 

Where  beneficiary  under  will  directing  sale 
of  pnjperty,  who  was  not  made  party  to  a  fore- 
closure suit,  whereby  the  interests  (rf  the  other 
benefidaries  were  extinguiRhcd,  elects  to  take 
his  interest  in  the  land  in  lieu  of  specie  under 
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the  beqnest  in  the  will,  he  has  the  right  to 
enforce  bis  election  by  filing  a  bill  for  parti- 
tion, being  a  tenant  in  common  with  holder  of 
title  secured    through    foreclosure    suit. 

S.  CoitVEBSIOKT     4=»22(2)  —  RXCONVEBSION  — 

Electioi^  by  Bejteficiabies. 
Beneficiaries   under   ■mfU   directing   sale  of 
land,  by  mortgaging  their  interests  in  the  land, 
elect  to  reconvert  the  personalty  into  real  es- 
tate. 

Bill  by  Charles  R.  Rogers  against  Mary 
Risers  Upplncott  and  others.  On  motion  to 
dismiss  bill.    Motion  doiled. 

William  A.  Rogers,  the  complainant's 
grandfather,  died  seised  of  the  land  sought 
to  be  partitioned,  leaving  survlying  a  widow 
and  five  children.  By  his  will  he  gave  his 
property,  real  and  personal,  to  his  widow 
during  widowhood,  and  empowered  his  exec- 
utors, after  the  death,  of  his  wife,  to  sell  his 
real  estate  and  divide  the  proceeds  among  his 
diildren  "that  may  be  living  at  that  time, 
or  to  the  lawful  issue  of  any  that  may  have 
died  leaving  snch  issue."  The  widow  died 
leaving  surviving  ber  the  defendants,  Mary 
Rogers  Llpplncott  and  Thomas  I.  Rogers, 
children,  and  the  complainant,  a  son  of  a  de- 
ceased child,  the  only  surviving  heirs  at  law 
of  the  testator.  During  the  lifetime  of  the 
widow  a  mcMTtgage  mad^  by  the  testator,  cov- 
ering the  premises,  was  foreclosed  in  this 
court,  and  the  property  sold  to  one  Dechert, 
who  forthwith  conveyed  It  to  the  defendant 
Mary  Rogers  Upptncott  The  complainant, 
who  was  then  an  Infant,  was,  for  some  un- 
explained reason,  not  made  a  party  to  the 
suit,  although  aU  the  other  heirs  and  bene- 
ficiaries were  Joined.  The  executors  have 
not  exercised  the  power  of  sale,  and  the  com- 
plainant, who  Is  now  of  age,  has  elected  to 
take  his  undivided  third  interest  in  the  land 
in  lien  of  specie  under  the  bequest  in  the 
will,  and  to  enforce  his  election  has  filed  this 
bill  for  a  partition.  The  defendant  Mary 
Rogers  Llpplncott  moves  to  dismiss  the  bill 
on  the  grounds  that  the  complainant  "has 
no  interest  in  the  lands  disclosed  in  said  bill 
that  Is  capable  of  being  partitioned ;  his  In- 
terest, if  any,  being  only  in  the  proceeds  of 
said  land  when  sold  according  to  the  terms 
of  the  will  of  William  A.  Rogers." 

Bayard  Stockton,  of  Trenton,  for  the  mo- 
tion. 

William  J.  Backes,  of  Trenton,  opposed. 

BACKES,  V.  C.  [1,  2]  The  argument  in 
support  of  the  motion  Is  that  the  complain- 
ant cannot  defeat  the  power  of  sale  by  elect- 
ing to  take  the  land  unless  all  of  the  bene- 
ficiaries Join  in  the  election.  Condict  v.  Con- 
dlct,  73  N.  J.  Eq.  301,  75  Atl.  815.  The  prin- 
ciple that  land  equitably  converted  into  per- 
sonal property  cannot  be  reconverted  into 
realty  by  the  owners  of  the  fee  entitled  to 
the  personalty,  unless  by  unanimous  consent, 
is  of  no  assistance  to  the  defendant,  because 
the  interests  of  the  beneficiaries  under  the 


will  In  questlMi,  except  that  of  the  complain- 
ant, and  their  estate  in  the  land,  as  heirs  of 
the  testator,  have  been  extinguished  by  the 
foreclosure  suit  under  a  superior  title  arising 
out  of  the  mortgage  made  by  the  testator, 
and  as  to  than  the  i>ower  of  sale  has  been 
e^austed.  The  only  i)erson  now  Interested 
in  the  exercise  of  the  {rawer  of  sale  is  the 
complainant,  and,  as  his  Interest  In  the  pro- 
ceeds of  sale  is  identical  with  his  estate  in 
the  land,  he  has  the- right  to  defeat  the  power 
by  electing  to  take  the  land.  Doyle  v.  Blake, 
77  N.  J.  Eiq.  142,  77  Atl.  347.  Thus,  as  a  ten- 
ant in  common  with  the  defendant  Mary 
Rogers  Llpplncott,  he  may  maintain  the  bill 
to  partition  the  premises. 

[31  Moreover,  it  appears  by  the  allegations 
of  the  bill  that  the  defendants  executed 
mortgages  upon  their  several  Interests  In 
the  land.  This  was  an  election  oa  their 
part  to  reconvert  the  personalty  into  real  es- 
tate. Gest  V.  nock,  2  N.  J.  Eq.  108;  Mad- 
dock  v.  Progressive  Inv.  Co.,  70  N.  J.  Bq. 
139,   84  Atl.   575. 

The  motion  is  denied,  with  coats. 


SMITH  V.   BALCH.     (No.  31.) 
(Court  of  ETrrors  and  Appeals  of  New  Jersey. 
V  Nov.  18,  1018.) 

(Syttabui  ly  the  Court.) 

1.  FRA.UDS,  Statute  or  «=46— PikBOL  Con- 
TBACT  Not  to  be  Pehfobued  Within  a" 
Yeab— Intent  of  Pasties. 

In  order  for  paragraph  5  of  the  Statute  of 
Frauds  (2  Comp.  St.  1910,  p.  2612)  to  apply, 
it  must  appear  that  the  parties  intended  when 
they  made  a  parol  contract  that  it  should  not 
be  performed  within  a  year.  If  this  does  not  ex- 
pressly or  clearly  appear  and  the  contract  is  one 
which,  tailing  in  consideration  its  subject-mat- 
ter, may  be  performed  within  that  period,  tlie 
statute  does  not  apply,  although  in  fact  a  longer 
time  was  actually  taken  in  performance. 

(Additional  SyUabu*  by  EditoruU  Btaff.) 

2.  INTEBEST     «=»46(3) — ACCBUAI.    OF     RiOHT— 

DEMANn — Necessitt. 
Where  defendant  verbally  agreed  to  pay 
complainant  a  bonus  of  $50  for  each  house  built 
by  complainant  and  purchased  a  house  for  com- 
plainant and  applied  bonuses  on  purchase  price 
and  took  title  m  his  own  name  and  gave  mort- 
gage to  vendor  for  balance,  his  failure  to  ap- 
ply future  bonuses  to  reduce  the  principal  of 
mortgage,  as  agreed,  entitled  complainant  to  in- 
terest on  each  bonus  from  time  when  earned, 
without  demand. 

8.  Tbdsts  «=>92(%)— Constbuctive  Tbusts — 
Construction  op  Agbeement. 
Such  arrangement  gave  rise  to  a  construc- 
tive trust  in  favor  of  complainant,  to  which 
statute  of  frauds  by  express  terms  is  inapplica- 
ble. 

4.  Limitation  op  Actions  *=»102(8)— Con- 
structive Tbust. 
Under,  such  arrangement,  defendant  was 
bound  to  his  constructive  trust  to  apply  bonuses 
as  earned,  so  that  statute  of  limitations  did  not 
apply. 

Appeal  from  Court  of  Chancery. 
Bin  by  Frederick  L.  Smith  against  Edward 
C.  Bnleh.     From  a  decree  of  the  Court  of 
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Chancery  In  favor  of  complainant,  he  ap- 
peals.   Modified  and  affirmed. 

Vice  Chancellor  Stevens  sent  the  case  to  a 
special  master,  as  stated  below: 

I  have  taken  the  pleadings  in  this  case  home 
with  me  and  read  them  over  carefully,  and  it 
is  perfectly  evident  that  an  account  must  be 
taken  by  a  master.    There  is  practically  no  dis- 

ute  between  the  parties  with  reference  to  the 

ouse  occupied  by  complainant.  It  appears 
that  complainant  was  employed  by  Mr.  Balch 
to  construct  some  houses  in  Maplewood,  and, 
shortly  after  the  employment  began,  complain- 
ant informed  Mr.  Balch  that  he  desired  to  have 
a  home  of  his  own,  and  thereupon  Mr.  Balch 
purchased  a  home  for  $4,275,  paying  $500  in 
cash  and  giving  his  own  mortgage  for  the 
balance.  On  that  mortgage  I  understand  Mr. 
Balch  to  say  in  his  answer  he  has  paid  $760, 
leaving  the  mortgage  debt  $3,000.  There  is  no 
dispute  with  respect  to  the  trust.  This  is  what 
the  defendant  says:  "Complainant  ia  not  en- 
titled to  any  money  from  him  and  he  holds  the 
title  to  said  premises  as  security  for  the  amount 
due  from  complainant."  That  Is  a  distinct  ad- 
mission that  he  holds  in  trust.  The  only  dispute 
between  the  parties  is  with  reference  to  wheth- 
er Mr.  Balch  has  in  his  bands  enough  money 
to  pay  for  this  property,  or  whether  he  has  not 
Complainant  alleges  that  he  has  in  his  hands 
$5,900  still  unpaid.  Defendant  denies  that  and 
says  that  he  has  kept  an  account  of  the  trans- 
actions and  that  complainant  hag  not  enough 
money  in  his  hands  to  entitle  him  to  a  convey- 
ance. Under  these  circumstances,  the  usual 
course  is  to  refer  the  account  to  a  master  to 
determine  ho,w  much,  if  anything,  the  defendant 
owes  the  complainant  and  what  is  still  payable 
on  this  mortgage. 

'  Mr.  Smith:  If  your  honor  please,  I  should 
like  to  say,  with  respect  to  your  honor's  con- 
clusions as  to  the  admission  of  the  trust,  it 
was  not  the  intention  of  the  defendant,  in  setr 
ting  up  the  allegation  respecting  the  manner 
in  which  his  property  was  held,  to  avoid  the 
necessity  of  the  complainant  proving  this  trust 
relationship.  The  answer  wag  drawn  for  the 
purpose  of  lowing  the  relationship  to  be  that  of 
debtor  and  creditor,  and  for  the  purpose  of 
putting  upon  the  complainant  the  necessity  of 
proving  the  trust  relationship  for  the  purpose 
of  enabling  the  defendant  to  say  that  this  agree- 
ment, being  one  which  he  as  the  defendant  de- 
nies, being  an  agreement  by  parol,  was  there- 
fore void  on  the  ground  that  if  it  was  an  express 
trust  it  coi^d  not  be  proven  by  parol,  if  it  was 
a  resulting  trust  it  could  be  only  for  the  amount 
of  money  advanced  at  the  time  of  the  delivery  of 
the  deed  by  the  vendor  to  the  alleged  trustee. 
He  shall  also  be  in  the  position  of  denying  the 
agreement,  and  I  understand  that  your  honor's 
conclusion  is  not  that  the  agreement  was  made. 

The  Court :  I  do  not  think  there  is  any  doubt 
about  the  trust ;    there  is  a  distinct  admission. 

Mr.  Smith :  That  the  agreement  ia  made? 
I  think  it  is  denied. 

The  Court:  Defendant  says  in  his  answer: 
"Complainant  is  not  entitled  to  any  money 
from  him,  and  he  holds  the  title  to  said  prem- 
ises as  security  for  the  amount  due  him  from 
complainant." 

Mr.  Smith :  It  is  stated,  if  your  honor  pleaser- 

The  Court:  Well,  you  cannot  get  rid  of  that 
allegation ;  it  is  just  as  plain  as  two  and  two 
are  four.  I  am  going  to  send  this  case  to  a 
master. 

Mr.  Smith :  May  I  understand  just  what 
that  account  will  contemplate?  Will  it  con- 
template the  matter  of  the  building  of  the  hous- 
es, assuming  that  the  agreement  for  the  payment 
of  $50  per  house  was  in  fact  made,  as  to  how 
many  houses  were  built? 

The  Court:  Yes,  it  will  include  everything. 
It  will  not  assume  that  $50  per  house  was  to 


be  paid.  That  la  to  be  proved.  It  will  include 
the  entire  account  between  complainant  and  de- 
fendant. 

Mr.  Smith:  Will  it  not  include  the  question 
of  whether  or  not  the  agreement  was  made? 

The  Court:  The  defendant  admits  enough  to 
show  that  he  holds  that  property  in  trust;  he 
says  he  does,  and  he  not  only  says  that,  but  h"^ 
says  that  he  has  for  six  or  seven  years  reserved 
out  of  complainant's  wages  enough  money  to 
enable  him  to  pay  the  taxes  and  the  interest 
on  that  mortgage.  Now  what  admission  could 
be  more  explicit  or  more  satisfactory  than  that? 

Mr.  Smith :  With  the  express  understanding 
that  he  should  be  paid  out  of  the  complainant's 
wages. 

The  Court:  He  took  it  out  of  OHnplainant's 
ivnges. 

Mr.  Smith :   There  is  no  question  about  that. 

The  Court:  Then  he  admits  the  trust;  and 
not  only  that,  but  that  complainant  has  with 
his  permission  entered  into  possession,  and  that 
he,  the  defendant,  has  deducted  from  complain-  ' 
ant's  wages  enough  to  pay  taxes  and  interest. 
The  relation  is  not  that  of  landlord  and  ten- 
ant, but  that  of  vendor  and  purchaser.  The  only 
doubtful  question  between  the  parties  is  wheth- 
er the  complainant  is  a  creditor  or  not.  Of  ' 
course,  the  defendant  cannot  be  compelled  to 
convey  until  he  is  completely  paid.  If  the  state 
of  the  account  be  as  the  defendant  claims  it  is, 
he  has  not  been  completely  paid. 

Mr.  Smith:  I  want  to  get  your  honor  com- 
pletely. If  the  proof  is  that  the  houses  are  the 
number  which  the  complainant  alleges,  that 
practically  is  the  only  question  which  is  in 
your  honor's  mind. 

The  Court:  I  do  not  know  anything  about  it.  • 
I  do  not  know  what  the  agreement  as  to  com- 
pensation was.  I  do  not  know  whether  c^m- 
plainant  was  to  receive  $50  per  house  In  addi- 
tion to  his  wages  or  not;  that  is  a  matter  of 
proof.  The  master  will  do  what  every  master 
does  when  an  account  is  referred  to  him ;  be 
will  consider  the  disputed  items,  and  say  wheth- 
er they  ought  to  be  allowed  or  not.  We  want 
a  competent  master  in  this  case,  and,  if  Mr. 
Hugh  B.  Reed  Is  unobjectionable  to  the  parties, 
I  would  suggest  that  the  reference  be  to  him. 

The  <«)lnlon  of  Vice  Chancellor  Stevens  on 
conflrmatloa  of  the  master's  report  was  as 
follows: 

I  think  the  conclusions  of  the  master  are  war- 
ranted by  the  evidence.  In  stating  the  account 
the  master  has,  however,  charged  the  defendant 
with  interest  on  the  $50  due  upon  the  comple- 
tion of  each  house,  from  the  time  it  was  com- 
pleted. It  seems  to  me  that  it  was  not  intend- 
ed that  defendant  should  pay  to  complainant 
each  $50  as  it  became  due.  He  was  to  hold 
complainant's  commissions  until  a  sufScient  sum 
was  accumulated  to  enable  him  to  pay  off  the 
mortgage.  Being  in  no  default,  he  was  not 
chargeable  with  interest  Interest  is  given  only 
as  a  matter  of  contract  or  because  of  some  de- 
fault. When  the  sums  earned  amounted  to 
$.3,000,  it  would  have  been  defendant's  duty  to 
have  discharged  the  mortgage,  assuming  it  to 
have  been  due,  had  complainant  so  requested. 
Complainant  did  not  so  request.  On  the  contra- 
ry, he  allowed  defendant  to  deduct  sufficient 
from  his  wages  to  pay  interest  and  taxes.  Under 
these  circumstances.  I  think  the  equity  of  the 
case  will  best  be  met  by  allowing  no  interest 
until  demand  made,  and  stating  the  account  as 
between  trustee  and  cestui  que  trust;  that  is, 
cbargini;  the  defendant  with  what  he  received, 
and  allowing  him  for  what  he  paid  out 

It  is  admitted,  as  I  understand,  vhat  two  $50 
items  were  inadvertently  omitted  by  the  master, 
and  that  they  should  be  added  to  the  sum  due. 
I  do  not  suppose  it  will  be  necessary  to  re-refer 
the  account.  With  the  aid  of  the  present  re- 
port, counsel  can  easily  agree  upon  the  ite.Tis. 

The  decree  should  direct  the  defendant  to  pay 
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off  the  mortgage,  if  due,  and  to  convey  the  prop- 
erty to  complainant  within  30  days  from  its 
date,  and  to  pay  the  balance  owing  to  complain- 
ant within  the  same  time.  If  defendant  should 
neglect  or  refuse  to  do  so,  then  complainant 
should  have  leave  to  apply  for  further  directions 
and  reUef. 

Frank  Bergen,  of  Newarit,  for  appellant 
Frederic  W.  Smith,  of  Newark,  for  reqpcad- 
ent. 

WHITE,  J.  Tbia  is  a  fact  caae.  There 
was  ample  evidence  to  support  the  express 
findings  of  fact  In  favor  of  oomplalnant  by 
the  special  master,  who  had  the  advantage  of 
seeing  the  witnieases  and  observing  their 
manner  of  testifying,  and  the  Vice  CSiancel- 
lor  baa  affirmed  those  findings.  An  ezamina- 
tion  of  the  printed  evidence  has  not  con- 
vinced us  of  error  tn  this  respect.  BYom 
these  findings,  taken  In  conjunction  with  the 
all^atlons  of  the.  bill  admitted  by  the  an- 
swer. It  appears  that  defendant,  an  operative 
builder,  eifiployed  complainant  as  carpenter 
foreman,  and  in  effect  general  superintendent 
and  manager  of  a  building  enterprise,  and 
entered  Into  a  verbal  agreement  with  him 
to  pay  him,  in  addition  to  his  wages  of  $4.- 
20  per  day,  a  bMius  of  $60  for  each  house 
which  should  be  built ;  that  when  10  bouses 
were  completed  defendant,  at  complainant's 
request,  purchased  for  complainant  a  home 
for  the  latter  and  his  family  to  live  In,  at 
the  purchase  price  of  fl,250,  applying  the 
$500  bonuses  on  the  10  completed  bouses  to- 
wards the  purchase  money,  but  taking  title 
In  bis  (defendant's)  own  name,  and  giving  a 
mortgage  for  $3,750  to  the  vendor  for  the 
r«nalnder  of  the  purchase  price,  the  ar- 
rangement with  complainant  being  that  fu- 
ture bonuses  as  earned  should  go  towards 
completing  i>ayment  of  said  purchase  price; 
that  complainant  forthwith  took  possession 
of  the  house  and  has  occupied  it  ever  since 
as  his  borne;  that  defendant  deducted  from 
complainant's  weekly  wage  envelope  for  a 
while  $5  per  week  and  afterwards  $4  per 
week  to  cover,  as  defendant  said,  the  inter- 
est <Hi  said  mortgage  and  the  taxes;  that, 
upon  15  more  bouses  being  completed,  de- 
fendant on  his  books  credited  complainant 
with  $750,  being  the  bonus  of  $50  per  house 
so  earned;  tbat  there  have  since  been  con- 
structed sufficient  houses  to  entitle  complain- 
ant, on  an  accounting,  at  the  bonus  of  $50 
per  house,  to  have  his  said  home  conveyed 
to  him  free  of  the  mortgage  and  to  be  paid 
$1,150  beside.  A  decree  to  this  effect  was 
entered  in  tbe  Court  of  Chancery,  and  com- 
plainant appeals  therefrom  because  interest 
was  not  allowed  on  each  $50  bonus  from  the 
time  it  was  earned  (as  was  allowed  by  the 
tpeCM  master,  but  denied  by  tbe  Vice  Chan- 
cellor), and  also  because  he  was  not  allow- 
ed $100  per  house  for  a  part  of  the  houses 
whidi  be  claimed  were  constructed  under  an 
agreement  for  a  $100  Instead  of  a  $50  bonus 
per  housob 


The  finding  of  fact  by  the  special  master, 
affirmed  by  the  Vice  Chanedlor,  against  the 
latter  contention,  in  which  finding  we  con- 
cur, disposes  of  the  $100  per  house  claim. 

[2]  With  the  Interest  claim,  amounting  to 
$873.90,  however,  we  agrree,  and  the  decree 
will  therefore  be  modified  by  adding  tbat 
amount  to  tbe  cash  sum  therein  decreed  to 
be  paid  by  defendant  to  complainant  Com-> 
plalnaut  was  charged  interest  on  the  mort- 
gage, the  principal  of  which  should  have 
been  reduced  by  tbe  bonuses  as  earned.  Wo 
think  the  failure  to  reduce  the  principal  en- 
titled complatoant  to  Interest.  No  demand 
was  necessary.  It  was  defendant's  duty  as 
trustee  to  apply  the  bonuses  as  earned. 

[3]  The  defendant  also  has  appealed  (In 
No.  34  of  this  term)  from  the  decree  on  the 
ground  tbat  It  is  contrary  to  ttie  statute  of 
frauds,  wbldi  was  pleaded,  and,  as  to  part 
of  the  decree  to  the  statute  of  limitations, 
which  was  also  pleaded. 

As  to  the  statute  of  frauds,  we  think  '<hat, 
as  to  tbe  verbal  arrangement  for  the  pur- 
chase of  the  borne,  what  was  done  in  pur- 
suance of  that  arrangement  gave  rise  to  a 
constructive  trust  In  favor  of  complainant, 
and  that  tbe  case  falls  within  the  doctrine 
of  Rogers  v.  Genung,  76  N.  J.  ISq.  30«,  74  Atl. 
473,  and  Harrop  v.  Cole,  86  N.  J.  Bq.  250, 
»8  Atl.  1085. 

[4]  This  view  disposes  also  erf  the  objec- 
tion of  the  statute  of  limitations,  for,  defend- 
ant having  become  subject  to  a  trust  to  hold 
the  home  for  complainant's  benefit  while  tbe 
latter  paid  for  It  by  earning  bonuses  upon 
tbe  bouses  built,  the  defendant  was  by  the 
same  trust  bound  to  apply  those  bonuses  as 
they  were  earned  to  such  payment  Buck- 
ingham V.  Ludlum,  37  N.  J.  Eq.  137 ;  Lincoln 
V.  Judd,  49  N.  J.  Eq.  387,  24  AtL  318 ;  Pom- 
etoy's  Eq.  {  917. 

[1]  It  is  also  urged  that  the  case  falls  un- 
der tbe  ban  of  the  fifth  paragraph  of  tbe 
statute  of  frauds,  which  prohibits  any  ac- 
tion upon  any  agreement  not  to  be  performed 
within  one  year  unless  the  same  or  some 
memorandum  or  note  thereof  be  in  writing 
signed  by  the  party  to  be  charged  therewith. 
We  disagree  with  this  contention.  In  order 
for  this  provision  of  the  statute  to  apply,  it 
must  appear  that  the  parties  intended  when 
they  made  the  contract  that  It  should  not  be 
performed  within  the  year.  If  this  does  not 
expressly  or  clearly  appear,  and  the  contract 
Is  one  which,  taking  In  consideration  the 
subject-matter,  may  be  performed  within  the 
year,  tbe  statute  does  not  apply,  although  in 
fact  a  longer  time  was  actually  taken  in  per- 
formance. Elseman  v.  Schneider,  60  N.  J. 
Law,  291,  37  Atl.  623;  Devallnger  v.  Max- 
well, 4  PennewlU  (Del.)  185,  54  Atl.  684; 
Page  on  Contracts,  H  668,  674,  and  675. 

With  the  modification  herein  directed  the 
ai^eal  in  No.  31  Is  affirmed,  but  without 
costs  in  this  court  to  either  party. 
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IflLIiER  ▼.  KUTSCHINSKI. 

(Supreme  Court  of  New  Jersey.    Nov.  18, 1918.) 

Landlobd  and  Tenant  «=>129(1)— Porcibi.* 
Sntbt  and  Dbtaineb. 
A  tenant  cannot  sue  in  forcible  entry  and 
detainer,  under  2  Comp.  St.  1910,  p.  2599,  I  5, 
tor  poBscssion  of  the  premises  wr(»;^ully  with- 
held by  the  landlord. 

Certiorari  to  District  Cburt  of  North  Hud- 
son. 

Suit  by  Gustav  M.  Kutscbinskl  against 
George  Miller.  Judgment  for  plaintiff,  and 
defendant  brings  certiorari.    Reversed. 

Argued  June  term,  1918,  before  PARKER 
and  MINTURN,  JJ. 

Clarence  Kelsey.tof  Jersey  City,  for 'pros- 
ecutor. 

Charles  W.  Kappes,  of  Town  of  Union,  for 
defendant 

MINTURN,  J.  The  suit  was  in  the  nature 
of  a  forcible  entry  and  detainer;  Its  distinct 
tive  variation  being  that  the  parties  were 
reversed,  1.  e.,  the  tenant  sued  the  landlord 
for  failing  to  deliver  possession  of  the  de- 
mised premises,  and  attempts  to  sustain  his 
action  under  the  provisions  of  the  act  con- 
cerning forcible  entry  and  detainer.  2  C.  S. 
2698. 

The  complaint  alleges  the  agreement  of 
hiring  of  a  dwelling  house  in  the  township 
of  North  Bergen,  and  the  payment  of  one 
month's  rent  thereunder,  and  then  proceeds 
to  allege  the  placing  by  the  defendant  of  a 
padlock  on  the  apartment  door,  and  the  use 
of  force  and  threats  to  prevent  the  plaintiff 
from  taking  possession ;  also,  notice  by  plain- 
tiff of  a  demand  for  possession  served  upon 
the  defendant;  and  then  concludes  that  de- 
fendant "willfully  with  force  and  strong 
hand  holds  and  keeps  possession,"  by  reason 
whereof  he  is  guilty  of  an  unlawful  detainer. 

The  jury  found  defendant  "guilty  of 
unlawful  detainer  whereof  the  complainant 
hath  charged  him,"  and  Judgment  was  ac- 
cordingly entered. 

The  Jurisdiction  of  the  district  court  to 
entertain  such  a  suit  is  challenged  in  limine; 
but  we  do  not  deem  it  necessary  to  pass  upon 
that  question,  since  the  more  fundamental 
,  inquiry  is  presented  whether  the  statute  giv- 
ing the  right  of  action  concedes  a  similar 
right  to  one  occupying  the  legal  status  of  this 
plaintiff. 

The  district  courts  are  specifically  given 
Jurisdiction  of  this  class  of  action,  by  the 
statute  creating  them.  2  C.  S.  1962.  What- 
ever legal  basis  for  a  claim  of  this  nature 
the  plaintiff  has  as  a  tenant  against  his  land- 
lord must  be  found  in  the  statute  creating 
the  right  of  action;  for  concededly  at  com- 
mon law  his  action  civlllter  was  in  trespass 
quare  clausuni  freglt,  ejectment,  or  case. 
Butts  V.  Vooriiees,  13  N.  J.  Law,  13,  22  Am. 
Dec.   489, 


The  fifth  section  of  oar  statute  concedes 
the  right  and  remedy  to  a  "landlord  or  land- 
lords, lessor  or  lessors,  or  the  person  to 
whom  the  remainder  or  reversion"  of  the 
locus  in  quo  shall  belong. 

The  defendant  in  the  action  is  defined  to 
be  "a  tenant  or  tenants  for  a  term  of  life 
or  lives,  year  or  years,  or  other  person  or 
persons  who  are  or  shall  be  in  possession," 
of  the  locus  in  quo.  Manifestly  this  record 
presents  a  situaticm  of  the  reverse  order,  and, 
without  considering  the  other  questions  pre- 
sented in  the  briefs,  the  conclusion  must  be 
obvious  that  the  case,  as  one  of  unlawful  de- 
tainer, was  coram  non  Judice. 

In  the  language  of  Blmer,  J.,  in  Houghton 
V.  Potter,  28  N.  J.  Law,  341,  "the  object  of 
Uie  statute  was  to  give  a  summary  and  easy 
remedy  to  a  landlord  whose  possession  was 
unlawfully  detained  from  him."  Also,  Barnes 
V.  Nicholson,  2  N.  J.  Law,  307. 

Hie  Judgment  will  be  reversed. 


WRIGHT  et  aL  v.  PELL  et  al,    (No.  44/453.) 

(Court  of  Chancery  of  New  Jarsey.     Oct  22, 
1918.) 

1.  Cgbtest  €=s>11(3)— Convetancb— Fahvobe 
OF  Husband  to  Join. 

Wife's  deed,  in  which  hugband  was  not  made 
a  party,  did  not  convey  husband's  right  of  cur- 
tesy, {jthough  husband  subscribed. 

2.  Husband  and  W^ife  <g=>193— Conveyance 
BT  Wife — Nonjoindeb  of  Husband— Title 
OF  Grantee. 

Where  husband  did  not  join  in  wife's  con- 
veyance of  her  property,  the  grantee  did  not  re- 
ceive a  legal  title  to  the  land,  but  merely  an 
equitable  pledge. 

3.  MoBTOAOEB  ®=»4:97(2)  —  Dbcbee  of  Fobe- 

CI.08UBE. 

Where  mortgagee  had  merely  equitable  title 
to  land,  mortgagor's  husband  not  having  joined 
in  conveyance,  a  decree  foreclosing  the  husband's 
equity  of  redemption  in  the  mortgaged  premises 
does  not  serve  to  give  mortgagee  a  legal  title  to 
land ;  such  decree  having  no  effect  on  husband's 
curtesy,  though  bill  alleged  joinder  of  husband 
in  wife's  conveyance,  which  allegation  husband 
admitted  by  permitting  decree  pro  confesso  to  be 
taken  against  him. 

4.  MoBTOAQES  ®=3454(1)  —  Bill  Pbatino 
FoBKCLosuBE— Admission  of  Allegation. 

Where  husband  did  not  join  in  wife's  con- 
veyance to  mortgagee,  husband's  admission,  by 
permitting  decree  pro  confesso  to  be  taken 
against  him,  of  allegation  in  bill  praying  strict 
foreclosure,  that  he  had  joined  in  conveyance, 
docs  not  serve  to  give  mortgagee  legal  title  to 
premises  upon  a  decree  debarring  and  foreclosing 
right  of  redemption  therein. 

Bill  by  William  E.  Wright  and  others 
against  Thorold  Wi.  Pell  and  others.  Decree 
for  defendants. 

Frank  Benjamin,  of  Newark,  for  complain- 
ants. 

Arthur  T.  Vanderbilt  of  Newark,  for  de- 
fendants. 

STEVENS,  V.  C.  [11  This  is  a  bill  for  the 
specific  performance  of  a  contract  to  convey 
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land.  The  defense  Is  defective  title.  The 
title  Btanda  thus:  Bmlly  J.  Smith,  by  deed, 
In  form  a  warranty  deed,  conveyed  the  land 
In  question  to  James  N.  Wright  to  secure  a 
loan  of  91,050.  He  gave  her  an  agreement 
-of  defeasance.  Her  husband,  Thomas,  was 
not  a  party  to  the  deed,  but  he  subscribed  it. 
Not  being  a  party  to  it,  the  deed  did  not  con- 
vey bis  right  of  curtesy  (Jason  t.  Johnson, 
74  N.  J.  Law,  630,  67  Atl.  42,  122  Am.  St  Rep. 
-402),  and  did  not  vest  In  the  grantee  more 
than  an  equitable  Interest  By  bill  of  strict 
foreclosure,  Wright  sought  to  foreclose  the 
interest  of  the  heirs  of  the  grantor,  she  being 
dead,  and  of  her  husband  and  certain  of  her 
taosband's  creditors.  Following  a  decree  pro 
con.,  there  was  a  decree  "that  the  deed  and 
■agreement  of  defeasance  be  decreed  to  be  a 
mortgage  upon  the  land  and  premises  de- 
scribed therdn,"  and  there  was  a  reference 
to  a  master  to  ascertain  the  amount  due. 
The  final  order  was  "that  the  defendants  do 
from  henceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  equity  of  re- 
demption of.  in,  and  to  the  said  mortgaged 
prMnlses." 

[2]  The  objections  to  the  decree  for  specific 
performance  are:  (1)  That  Mr.  Wright  can- 
not convey  the  legal  as  distinct  from  the 
equitable  title ;  and  (2)  that  the  estate  by  the 
cnrteay  of  Thomas  C.  Smith  (Mrs.  Smith  hav- 
ing died)  has  not  been  foreclosed.  Both  of 
tbese  objections  seem  to  me  to  be  well  taken. 
What  Mr.  Wright  got  from  Mrs.  Smith  was 
not  a  legal  title  (her  husband  not  having 
Joined  in  the  deed),  but  an  equitable  pledge. 
Schlckhaus  v.  Sanford,  83  N.  J.  Eq.  454,  91 
Atl.  878;  Phelps  v.  Morrison,  25  N.  J.  Bq. 
538.  I  am  at  a  loss  to  understand  how  the 
■decree  of  strict  foreclosure  could  operate  to 
give  Mr.  Wright  more'  than,  Mrs.  Smith  gave 
him ;  tliat  Is,  an  equitable  Interest,  in  contra- 
distinction to  a  legal  one.  It  Is  her  equity 
of  redemption  In  wiiat  she  gave  him  that  la 
«ut  ofT,  and  what  she  gave  him  was  an  equi- 
table and  not  a  legal  right.  The  present 
situation  of  the  title  seems  to  be  an  irrer 
deemable  equitable  estate  vested  In  Wright 
and  a  bare  legal  title  outstanding  In  Mrs. 
Smith's  heirs,  conveyance  of  which  may,  of 
course,  be  compelled. 

[3,4]  In  the  second  place,  there  is  nothing 
to  indicate  that  Mr.  Smith  has  lost  his  cur- 
tesy. It  Is  self-evident  that  he  did  not  part 
with  It  by  deed,  l)ecause  he  did  not  make  a 
deed.  Counsel's  contention  that  the  effect  of 
the  strict  foreclosure  was  to  deprive  him  of 
it  is  based,  and  based  only,  on  the  opening 
paragraph  of  the  bill  praying  strict  fore- 
clowire.  The  allegation,  contrary  to  the  ad- 
mitted fact,  is  as  follows: 

"That  Emily  J.  Smith,  being  indebted  to  your 
orator  [James  N.  Wright]  in  the  sum  of  $1,050. 
vilk  her  htuband,  Thomas  G.  Smith,  conveyed 
by  warranty  deed,"  etc. 

"niis  allegation^  counsel  argues,  was  ad- 
mitted when  Smith  permitted  a  decree  pro 


confesso  to  be  taken  against  him.  It  was  un- 
doubtedly admitted  for  the  purposes  of  that 
suit,  and,  had  it  been  decreed  therein  that 
Smith  had  conveyed,  the  decree  would-  have 
bound  Iilm,  although  founded  on  an  errone- 
ous conception  of  the  evidence  and  of  the 
law.  But  the  chancellor  made  no  such  de- 
cree. He  only  decreed-  strict  foreclosure  of 
such  equity  of  redemption  as  the  several  de- 
fendants had.  Smith  had  no  equity  of  re- 
dempti<m ;  he  bad  a  curtesy.  There  Is,  there- 
fore, no  decree  to  operate  by  way  of  estoppel. 
Is,  then,  the  allegation.  In  Itself,  an  est(H>pel 
in  a  subsequent  and  Independent  proceeding, 
not  because  Smith  himself  made  the  admis- 
sion, but  because  he  allowed  the  fcureclosure 
bill  to  l>e  taken  as  confessed  against  him? 
The  case  is  at  best  one  of  Implied  admission, 
prima  facie  proof,  but  an  admission  which 
an  inspection  of  the  deed  would  show  to  have 
been  contrary  to  tlie  fact  It  is  doubtful, 
however,  whether  it  could  be  held  to  be  an 
admission  at  all.  It  is  stated  in  Taylor  on 
Evidence,  i|  859,  1753,  that  bills  in  chancery 
are  not  admissible  as  proof  of  the  admissions 
they  contain,  "since  the  facts  stated  therein 
are  regarded  as  nothing  more  than  the  mere 
suggestions  of  counsel."  The  reason  given 
applies  with  peculiar  force  to  the  case  in 
hand.  . 

For  these  .reasons,  I  think  that  defendant 
cannot  be  compelled  to  take  the  title. 


HERZOO'S   CLOAK   ft   SUIT  CO.,  Inc.,   v. 
FE5DORKO. 

(Supreme  Court  of  New  Jersey".    Nov.  11, 1918.) 

(Byllahut  by  the  Court.) 

Execution    iS=954  —  Replevin    ®=»11(2)  — 
Pbopebtt  Subject  —  Possession  and  De- 
mand. 
A  bailee,  intrusted  with  eoods  to  be  made 
up,  who  is  to  be  paid  (or  his  labor,  has  a  prop- 
erty in  the  ^ods  which  is  subject  to  levy,  and  a 
constable  levying  thereon   by  virtue  of  process 
against  the  bailee  has  a  lawful  possession,  which 
makes  necessary  a  demand  for  the  goods  before 
the  bailor  can  maintain  replevin. 

Appeal  from  Circuit  Court,  Hudson  County. 

Suit  in  replevin  by  the  Herzog's  Cloak  & 
Suit  Company,  Incorporated,  against  Joseph 
Fedoils;o.  Judgment  for  defendant  upon  a  di- 
rected verdict,  and  plaintiff  appeals.  Modi- 
fied. 

The  plaintiff  had  Intrusted  certain  cloths 
and  linings  to  one  Weiner,  to  be  made  into 
ladies'  suits  and  returned  to  the  plaintiff. 
Tlie  title  to  the  material,  It  is  said,  was  to 
remain  in  the  plaintiff,  and  Weiner  was  to 
be  paid  for  his  work.  The  defendant  Fedor- 
ko,  a  constable,  seized  the  goods  by  virtue 
of  writs  of  attachment  against  Weiner  out 
of  the  Bayonne  district  court.  The  plaintiff 
brought  this  suit  In  replevin  against  Weiner 
and  the  constable.  Weiner  is  not  shown  by 
the  record  to  hare  been  summoned,  to  have 
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appeared,  or  answered.  Tbe  constable  an- 
swered setting  out  the  attachments  and  that 
he  bad  levied  upon  the  goods  and  chattels 
of  Welner  described  In  the  complaint,  and 
that  they  were  the  property  of  Welner  and 
not  of  the  plalnttfF.  The  trial  Judge  direct- 
ed a  verdict  for  the  ■  defendant,  because  no 
demand  was  made  for  the  return  of  the 
goods  before  this  action  was  brought. 

Argued  June  term,  1918,  before  the  CHIEF 
JUSTICE  and  SWAYZE  and  TBENCHABD, 
JJ. 

Theodore  Rurode,  of  Jersey  City,  for  ap- 
pellant. 

Alfred  Brenner,  of  Bayonne,  for  respond- 
ent. 

SWA'YZE,  J.  If  thfe  constable's  possession 
was  lawfully  obtained,  a  demand  was  nec- 
essary. He  claimed  by  virtue  of  writs 
against  Weiner  and  clearly  he  had  the  ri^t 
by  virtue  of  those  writs  to  levy  on  any  In- 
terest Welner  might  have  in  the  property. 
Whether  a  mere  bailee  has  an  interest  In  the 
bailment  which  is  subject  to  levy  is  some- 
times a  question  of  nicety  as  may  be  seen  by 
comparing  Dean  v.  Whltaker,  1  C.  &  P.  347. 
12  E.  C.  I*  208,  with  Arnold  v.  Hatch,  177 
U.  S.  276.  20  Sup.  Ct.  625,  44  L.  Ed.  769.  In 
the  present  case  we  think  the  bailee's  in- 
terest was  sufficient  to  be  subject  to  levy. 
We  assume  that  the  contract  was  as  the 
plalntUf  claims  and  that  the  title  remained 
in  the  plaintiff.  It  was,  of  course,  subject 
to  the  right  of  Welner  to  make  up  {he  goods 
Into  ladies'  suits  and  to  his  lien  thereon  for 
his  pay.  There  was  nothing  to  show  a  termi- 
nation of  this  special  property  and  it  may 
have  had  a  value  available  for  Weiner's  cred- 
itors. At  any  rate,  we  see  no  reafson  to  think 
that  it  was  not  sufficiently  tangible  to  be  sub- 
ject to  levy.  The  question  does  not  arise 
which  was  present  in  Farrel  v.  Colwell,  30 
*  N.  J.  Law,  123,  and  in  Hopkins  v.  Bishop, 
91  Mkh.  328,  61  N.  W.  902,  30  Am.  St  Bep. 
480,  where  the  officer  seized  property  of  one 
person  under  process  against  another.  It 
was  therefore  right  ta  direct  a  verdict  for 
the  return  of  the  goods.  But  the  Judgment 
entered  sets  forth  that  the  verdict  was  gen- 
erally in  favor  of  the  defendant  and  against 
the  plaintiff,  that  the  plaintiff  take  nothing 
by  its  writ,  and  that  the  defendant  have  a 
return  of  the  goods  and  chattels,  etc.  This 
was  not  the  verdict  and  should  not  be  set 
forth  as  such.  The  Judgment  thereupon  was 
that  the  plaintiff  be  dismissed  and  that  the 
defendant  have  a  return  of  the  goods  and 
chattels  aforesaid  and  recover  his  costs.  But 
this  was  not  the  proper  Judgment  The  Judg- 
ment should  be  that  the  plaintiff  take  noth- 
ing by  its  writ,  that  the  defendant  go  thereof 
without  day  and  that  he  have  a  return  of  the 
goods,  and  recover  his  cost&  The  matter  is 
important  as  the  issue  Joined  in  the  case  was 
on  the  question  of  title  and  the  verdict  did 


not  settle  that,  but  (»ly  tbe  right  to  the 
Immediate  possession,  and  care  should  be  tak- 
ei)  that  the  Judgment  in  this  case  should  not 
be  in  such  form  that  It  might  hereafter  be 
claimed  as  an  estoppel  on  the  question  of 
tlUe. 

Let  the  Judgment  be  modified  accordingly. 

The  defendant  is  entitled  to  costs  as  he 
substantially  prevails,  and  the  error  in  the 
form  of  tbe  Judgment  was  not  appealed  from. 


CENTRAL  SAV.  BANK  CO.  v.  BABBER 
et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  11,  1918.) 

(ByllaUui  ty  the  Court.) 

1.  Husband  and  Witk    <SS3l59— Notb— Con- 

SIDEBATIOIT— DOWEB    RIGHTS. 

An  inchoate  right  of  dower  is  a  valuable,' 
sabsisting,  separate,  and  distinct  Interest  the 
enlargement  of  the  value  of  which  is  a  legal 
consideration  which  will  support  a  promissory 
note  by  a  married  woman,  even  though  she 
signs  the  note  as  surety,  accommodation  mak- 
er, or  indorser  tor  her  husband. 

(Additional  Sytlaiug  ly  Editorial  Staff.) 

2,  Bills  and  Notes      9=>516  —  Action  on 
Note — Bdbden  of  Proof. 

Where    the   payee   of    a    note  produces   a 

Eromissory  note  with  proof  that  it  is  unpaid, 
e  baa  made  a  prima  fade  case,  and  is  enti- 
tled to  a  verdict  unless  a  defense  is  established. 

Suit  by  the  Central  Savings  Bank  Com- 
pany, a  corporation,  against  Bernlce  Barber 
and  George  S.  Barber.  Verdict  for  plaintiff. 
On  defendant's  rule  to  abovr  cause.  Rule 
made  absolute. 

Argued  June  term,  1918,  before  the  CHIEF 
JDSTICEJ,  and  SWAYZE  and  BEROEN,  JJ. 

King  &  Vogt,  of  Morristown,  for  plaintiff. 

Randolph  Perkins,  of  Jersey  City,  fbr  de- 
fendant Bernlce  Barber. 

SWATZE,  J.  In  1913,  the  defendant  Ber- 
nlce Barber,  and  George  S.  Barber,  her  hus- 
band, signed  a  note  for  $5,000,  to  which 
George's  mother  also  became  a  party.  The 
Central  Savings  Bank  Company  advanced  the 
amount  to  George.  When  the  note  came  due, 
George's  mother  paid  $2,500,  and  the  note  In 
suit  was  discounted  to  take  care  of  the  dif- 
ference. Both  notes  were  signed  in  this 
state.  Mrs.  Barber  received  no  cash.  The 
plaintiff  is  an  Ohio  bank;  the  notes  were 
delivered  in  Ohio,  and  the  $5,000  was  bor- 
rowed for  and  applied  to  the  payment  of  a 
mortgage  on  real  estate,  the  title  to  which 
was  in  Mr.  Barber.  Mrs.  Barber  testified 
that  the  amount  and  date  were  blank  \Yhen 
i^e  signed,  and  that  she  signed  at  her  bus- 
band's  request.  The  learned  trial  Judge  told 
the  jury  that  tbe  signature  on  the  blank  pa- 
per, delivered  by  the  person  making  tbe  sig- 
nature in  order  that  the  paper  might  be  con- 
verted into  a  negotiable  instrument,  operated 
as  a  prima  fade  authority  to  fill  up  such 
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paper  for  any  amount,  but  It  mast  be  filled 
up  strictly  In  accordance  with  the  authority 
giroi,  within  a  reasonable  time;  but,  if  after 
completion  it  was  negotiated  to  a  h<rider  in 
due  course,  it  was  valid  and  effectual  for  all 
purposes,  and  he  might  enforce  it  as  if  it 
had  been  filled  up  strictly  in  accordance 
with  the  authority  given  in  a  reasonable 
time:  and  the  Judge  left  It  to  the  Jury  to 
say  whether  the  bank  was  a  holder  in  due 
rottrse.  The  charge  was  a  mere  statement 
of  section  14  of  the  Negotiable  Instruments 
Act  (3  Comp.  St.  1016,  p.  37St9),  which  does 
not  differ  from  the  principle  of  Mechanics' 
Bank  v.  Chardavoyne,  68  N.  J.  Law,  250,  55 
Atl.  1080,  101  Am.  St.  Rep.  701.  The  court 
refused  to  charge  that  an  inchoate  estate  of 
dower  is  a  valuable,  subsisting,  and  separate 
and  distinct  interest,  the  enlargement  of  the 
value  of  which  will  support  a  promise  to 
pay  and  is  a  legal  consideration  for  the 
promise  to  pay  by  the  defendant  Bernlce 
Barber. 

There  Is  no  suggestion  In  the  case  that  the 
fllllng  of  the  blank  for  the  amount  of  either 
the  $5,000  note  or  the  $2,500  renewal  and 
the  blank  for  the  date  in  the  latter  waa  not 
In  pursuance  of  Mrs.  Barber's  authority  to 
her  bnaband.  She  testifies  that  Mr.  Barber 
received  15,000,  that  Just  previous  to  its  re- 
ceipt she  signed  a  document  like  the  note  in 
suit,  that  she  thinks  the  $5,000  must  have 
(time  as  a  sequence  of  signing  that  document 
becanse  he  paid  the  mortgage. 

[1,2]  The  note  In  suit  is  a  renewal  for 
an  unpaid  balance  of  the  $5,000  note.  Tf  the 
blank  existed  when  Mrs.  Barber  signed,  it 
was  necessary  that  it  should  be  filled  for 
$2,500,  the  amount  paid  on  the  $5,000  note. 
There  can,  of  course,  be  no  question  that  the 
blank  for  the  date  was  properly  filled.  It 
was  the  date  when  the  renewal  was  effected. 
The  question  of  reasonable  time  is  out  of  the 
case.  The  production  and  proof  of  the  note 
by  the  bank  and  proof  that  it  was  unpaid 
made  a  prima  fad^  case  and  entitled  the 
bank  to  a  verdict  unless  a  defense  was  es- 
tablished. The  defense  was  that  Mrs.  Barber 
bad  been  assured  by  her  husband  that  she 
would  not  be  called  on  to  pay  the  note,  and 
(hat  she  signed  without  consideration  and  as 
accommodation  maker  only.  Her  husband's 
assurance  is  no  defense  and  Is  not  now  urged. 
There  remain  only  the  alleged  lack  of  con- 
rideration  and  the  accommodation  character 
of  the  note.  The  statute  permits  the  con- 
sideration to  be  Inquired  into  between  the 
original  parties,  and,  since  the  bank  is  payee, 
applies  to  this  case.  The  trial  Judge  prop- 
erly permitted  such  Inquiry.  The  question 
as  to  the  liability  of  a  married  woman  was 
argoed  in  the  briefs,  chiefly  as  if  it  turned 
on  whether  the  contract  was  made  in  Ohio, 
or  New  Jersey.  This  was  not  the  decisive 
question.  It  was  settled,  prior  to  the  enlarge- 
ment by  statute  of  the  powers  of  married 
woman  to  contract,  that,  where  husband  and 


wife  unite  in  giving  a  note  to  raise  mouey  to 
pay  off  a  mortgage  on  lands  of  the  husband, 
a  consideration  moves  to  the  wife.  "She 
has,"  said  Chief  Justice  Beasley,  "a  valua- 
ble, though  contingent,  Interest  in  the  prop- 
erty of  her  husband,  which  interest  Is  In- 
cumbered by  this  mortgage,  and  tlie  money 
borrowed  was  to  be  applied  so  as,  in  some 
degree,  to  exonerate  such  interest.  In  test- 
ing the  wife's  right  to  act  as  a  feme  sole, 
the  only  question  is  whether  she  is  to  derive 
any  benefit  from  the  transaction;  for,  If 
such  benefit  is  to  accrue,  her  right  to  bind 
herself  is  unquestionable."  He  adds  that  the 
court  cannot  attempt  to  measnre  the  ade- 
quacy of  the  interest  which  has  induced  her 
acUon.  Perkins  v.  Elliott,  23  N.  J.  Bq.  526, 
534,  535.  The  plaintiff's  request  to  charge 
was  a  mere  afllrmatlon  of  the  rule  of  Perk- 
Ins  V.  Elliott  The  rule  which  waa  applica- 
ble to  the  separate  estate  of  a  married  wo- 
man before  the  statutory'  enlargement  of  her 
power  to  contract  is  applicable  under  the  stat- 
ute. Under  that  rule  the  bank  is  a  holder 
in  due  course.  A  verdict  should  have  been 
directed  for  the  plaintiff,  by  reason  of  tlie 
failure  of  the  defendant  to  meet  the  prima 
facie  case  arislhg  out  of  the  production  and 
proof  of  the  note. 
The  rule  must  be  made  absolute. 


STATE  V.  PELOH. 

(Supremt  Court  of  Vermont. 
Nov.  19,  1018.) 


Orange. 


1.  Cbimtnai,  Law  «3>1024(1)—Rbvibw— Ex- 
ception BT  State — Statute. 

In  order  to  justify  an  exception  by  the  state 
in  a  criminal  case,  it  must  be  authorized  by  an 
express  and  valid  statute. 

2.  Criminai,  Law  «s>1024(1)— Review— Ex- 
OEPTtoNB  BT  State — Statute. 

Gen.  Laws,  f  2598,  authorizes  exceptions  by 
the  state  in  a  criminal  case,  reserving  for  review 
rulin)»  succeeding,  as  well  as  preceding,  the  im- 
paneling and  swearing  of  the  jury,  and  all  other 
questions  arising  during  trial. 

3.  Criminal  Law  €=>  162— Double  Jeopardy 
—Federal  Constitutton. 

The  provisions  of  the  Fifth  Amendment  to 
the  federal  Constitution,  wherein  double  jeop- 
ardy is  prohibited,  are  not  intended  to  limit 
the  powers  of  the  state  governments  in  respect 
to  their  own  people,  but  merely  to  operate  as 
restraints  on  federal  action. 

4.  Constitutional  Law  ♦=»251— "Due  Pro- 
cess OF  Law"— CoNsTiTXTTiON  and  Laws  of 
State. 

The  "due  process  of  law"  referred  to  in 
the  Fourteenth  Amendment  to  the  fc<leral  Con- 
stitution, restraining  state  action,  is  due  process 
according  to  the  Constitution  and  laws  of  the 
particular  state,  provided  the  fundamental  prin- 
ciples of  American  civil  and  political  institu- 
tions are  not  violated. 

5.  Constitutional  Law  «=»20«i(l)  — Privi- 
leges and  Immunities  of  Citizens- Stat- 
ute Violating  Double  Jeopardt  Prohibi- 
tion. 

Gen.  Laws.  {  2598,  giving  the  state,  in  crim- 
inal cases,  the  right  to  review  on  exceptions, 
does  not  abridge  the  privileges  or  immunities 
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of  TJnitcd  States  citizenship,  In  violatioa  of  the 
Fourteenth  Amendment  to  tne  federal  Constitu- 
tion, because  it  offends  the  double  jeopard;  pro- ' 
vision  of  the  Fifth  Amendmoit. 

6.  CoNsnTtrnoNAL  Law  *=>251— "Dtts  Pbo- 
CES8  or  Law." 

"Due  process  of  law,"  which  is  the  law  of 
the  land,  is  not  immutable,  but  changes  from 
time  to  time,  provided  that  express  constitu- 
tional provisions  and  the  fundamental  rights  of 
life,  liberty,  and  property  are  not  infringed  or 
impaired. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dae 
Process  of  Law.] 

7.  Cbiuinai.   Law   «=>1024(1)  —  Revibw   on 
Exceptions  bt  State. 

Gen.  Laws,  i  2598,  giving  state  right  to  re- 
view on  exceptions  in  criminal  case,  is  not  vio- 
lative of  Constitution  of  Vermont  nor  the  Four- 
teenth Amendment  of  the  federal  Constitution. 

8.  CONSTITUTIONAI.    LaW     «=»271— DXJI!    PRO- 
CESS—DOUBLE  Jeopabdt  — Pbovision  fob 

BEVI£W 

Gen.  Laws,  |  2598,  giving  the  state  right 
to  review  on  exceptions  in  a  criminal  case,  is 
not  violative  of  Bill  of  Rights,  art.  10,  providing 
that  no  person  can  be  deprived  of  liberty,  ex- 
cept by  the  law  of  the  land,  nor  of  the  due  pro- 
cess clause  of  the  Fourteenth  Amendment  to  the 
federal  Constitution. 

9.  Cbihinai,     Law     «=»1170%(5)   —   Ehbob 
Habmlesb  to   State— Gsoss-EixAinNATioN. 

Where  no  possible  harm  oould  have  been 
done  the  state  in  a  prosecution  for  murder  by 
allowing  a  question  to  a  witness,  criticized  as 
not  proper  cross-examination,  the  state's  excep- 
tion thereto  will  not  be  sustained. 

10.  Cbiminal   Law   «3»448(1),   451(1)  — Bti- 
dence— Opinion. 

As  a  general  role,  witnesses  are  to  state 
facts,  and  not  to  give  their  inferences  or  opin- 
ions ;  a  rule  subject  to  the  exceptioii  that,  when 
the  facts  cannot  be  presented  with  proper  force 
to  any  but  the  observer,  to  a  certain  extent  he 
may  add',  his  condusion  or  opinion. 

11.  Criminal  Law  «=9451(3)  —  Evidence  — 
Opinion  as  to  Expression  op  Woman, 

In  prosecution  of  woman  for  murder  of  her 
husband  in  concert  with  her  lover,  it  was  error 
as  to  the  state  to  exclude  testimony  of  a  wit- 
ness, who  saw  defendant,  her  husband,  and  her 
lover  at  a  social  gathering,  concerning  the  ex- 
pression of  defendant's  face  and  eyes  when  she 
loolied  at  her  lover. 

12.  Criminal  Law  «=>707  — Offer  of  Evi- 
dence. 

In  prosecution  for  murder,  conduct  of  de- 
fendant s  counsel  in  persisting  in  offering  evi- 
dence as  to  a  man  whose  hand  bad  a  little 
finger  gone  or  useless,  on  the  theory  there  was 
testimony  that  rifle  used  showed  such  marks, 
testimony  which  had  been  excluded  on  defend- 
ant's redirect  examination,  held  error. 

13.  Criminal  Law  ^»729— Impbopeb  Abou- 
MENT  of  Counsel. 

Argument  of  counsel  for  defendant,  charged 
with  murder,  that  defendant  had  been  pounded 
and  pommeled  by  state  at  various  inquests, 
counsel  explaining,  on  objection,  he  only  used 
words  figuratively,  etc.,  held  not  reversible  er- 
ror as  to  state ;  offensive  terms  used  at  out- 
set having  been  sufiiciently  withdrawn. 

14.  Criminal  Law  «=»720(1)— Abgument  of 

Counsel. 
Fact  that  defendant,  charged  with  murder, 
had  given  three  sworn  statements,  though  two 
of  them  were  at  secret  inquests  under  the  stat- 
ute, was  a  proper  matter  for  comment  by  her 
counsel,  at  least  to  extent  of  stating  defendant 
had  testified,  linowing  she  would  be  confronted 
by  testimony  talicn  stenographicaUy  elsewhere. 


16.  Criminal  Law  *=»1147  —  Appeal  —  Ex- 
ceptions BT  State  Before  Final  Judq- 
ment— Statute. 
Exception  of  defendant,  acquitted  of  mur- 
der, to  trial  court's  refusal  to  render  judgment 
on  verdict,  cannot  he  sustained;    state  having^ 
excepted,  pursuant  to  Gen.  Laws,  |  2598,  whicb 
authorizes  court,  in  its  discretion,  to  pass  case 
to  Supreme  Court  on  state's  exceptions  before- 
final  judgment 

16.  Criminal  Law  *=»1144(%)  —  Appeal  — 
Presumptions  Favoring  Court  Below. 
Where  record  does  not  show  trial  court  did 
not  rule  on  question  of  passing  criminal  case  to- 
Supreme  Court  as  matter  of  discretion  under 
Gen.  Laws,  |  2598,  it  wiU  be  taken  that  it  did. 

Exceptions  from  Orange  County  Courts 
Fred  M.  Butler,  Judge. 

Anna  Felch  was  acquitted  of  murder,  and 
the  State  excepts.  Elxceptlons  sustained,  and 
case  remanded  for  retrial. 

Argued  before  WATSON,  C.  J.,  and  HAS- 
ELTON,  POWERS,  TAYLOR,  and  MILES,. 
JJ. 

Herbert  G.  Barber,  Atty.  Gen.,  and  John 
0.  Sherburne,  State's  Atty.,  of  Randolph,  for 
the  State 

Richard  A.  Hoar,  Ellen  M.  Hoar,  and  Al- 
land  G.  Fay,  all  of  Barre,  for  respondent. 

POWERS,  J.  A  Jury  acquitted  this  re- 
spondent of  the  charge  of  murder,  and  th» 
state  brings  the  case  here  for  review  on  ex- 
ceptions taken  pursuant  to  G.  L.  2598.  The- 
respondent  also  brings  up  an  exception  to  the 
refusal  of  the  trial  court  to  render  judg- 
ment on  the  verdict  and  order  her  discharge 
and  she  also  flies  In  this  court  a  motion  to 
dismiss  the  exceptions  of  the  state  Insisting, 
first,  that  by  proper  construction  the  statute 
referred  to  only  gives  the  state  the  right  to- 
except  to  such  preliminary  rulings  as  may  be 
made  before  the  Jury  is  sworn ;  and,  second, 
that,  If  not  so  construed,  the  statute  provides 
for  putting  a  respondent  In  second  Jeopardy, 
and  is  therefore  unconstitutional  and  void. 

[1, 1]  We  accept  as  unquestionably  sound 
the  claim  of  the  respondmit  that,  in  order  to 
justify  an  exception  by  the  state  in  a  crimi- 
nal case,  it  must  be  authorized  by  an  ex- 
press and  valid  statute.  Tliat  the  statute- 
here  in  question  undertakes  to  authorize  such 
exceptions  we  have  no  doubt.  It  must  be 
admitted  tliat  Its  language  is  not  happily 
chosen,  and  that  its  true  meaning  Is  not  at 
first  reading  entirely  clear.  But  we  cannot 
t)eUeve  that  it  was  the  legislative  purpose- 
to  provide  for  an  exception  to  rulings  upon 
demurrers  and  like  questions  alone.  There 
is  little  reason  or  excuse  for  such  a  statute,. 
and.  If  that  was  all  that  was  intended,  it 
would  have  been  an  easy  matter  to  have  made 
it  manifest.  It  is  much  more  reasonable  to 
suppose  that  the  Legislature  intended  to  pro- 
vide a  right  of  exception  to  the  state  equal 
in  ail  respects  to  that  possessed  by  the  re- 
spondent The  language  used  indicates  this. 
The  second  section  provides  that  this  court 
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shall  hear  the  qneotiona  raised  and  render 
final  Judgment,  or  remand  the  case  for  "fur- 
ther trlar'  or  other  proceedings.  The  re- 
spondent insists  that  this  expression  sustains 
her  interpretation  of  the  statute.  To  this  we 
cannot  agree.  If  the  Legislature  had  Intend- 
ed to  limit  the  state  to  rulings  preceding  the 
Impaneling  and  swearing  of  the  Jury,  it  nat- 
nrtdly  would  hare  said  "or  remand  the  case 
for  trial" ;  for,  according  to  her  interpreta- 
tion, the  actual  trial  had  not  begun  when  the 
-exertion  was  taken.  HSridently  tlie  theory 
OS  which  this  statute  Is  drawn  is  that  the 
proceedings  on  remand  would  be  a  continua- 
tion of  the  trial  already  had,  and  not  an- 
other  new  trial  in  any  proper  sense,  though 
often  spoken  of  in  that  way.  We  hold,  then, 
that  the  terms  of  this  statute  rightly  under- 
stood, authorlee  exceptions  by  the  state,  re- 
serving just  such  quesUons  as  are  here  ar- 
gued, and  all  others  arising  during  the  course 
«f  the  trial. 

On  considering  the  constitutionality  of  the 
statute,  we  shall  omit  reference  to  statutes 
merely  giving  the  prosecution  the  right  of 
exception  to  such  preliminary  rulings  as  we 
have  referred  to,  and  rtiall  pay  no  attention 
to  statutes  giving  the  prosecution  the  right 
of  exception  to  other  questions  for  the  sole 
purpose  of  settling  the  law  for  future  guid- 
ance, as  decisions  under  them  will  atCord 
tis  no  assistance  in  the  solution  of  the 
question  here  presented.  We  shall  assume, 
though  it  has  been  doubted  (State  v.  Lee,  65 
Conn.  265,  30  Atl.  1110,  27  li.  R.  A.  498,  48 
Am.  St.  Rep  202 ;  United  States  v.  Sanges, 
144  U.  S.  310, 12  Sup.  Ct.  609,  36  L.  Ed.  445), 
that  it  was  the  well-recognized  doctrine  of 
the  ancient  common  law  that  no  man  could 
be  twice  put  in  jeopardy  for  the  same  offense. 
We  are  mindful  of  the  fact  that  this  rule  was 
deemed  of  such  Importance  that  it  was  given 
a  place  in  Magna  Chartaa  and  that  it  was 
regarded  so  vital  to  the  maintenance  of  the 
Anglo-Saxon  concept  of  individual  liberty 
that  it  was  made  a  part  of  the  Constitution 
ot  the  United  States  by  the  Fifth  Amendment, 
and  in  one  form  or  another  has  found  ex- 
pression in  the  Constitutions  of  a  majority 
«f  the  states  of  the  Union.  Under  such  con- 
Btltutional  provisions  it  has  been  consistently 
and  uniformly  held  that  any  legislative 
attempt  to  confer  upon  the  state  the  right 
of  exceptions  for  the  correction  of  trial  errors 
was  futile. , 

A  statute  of  Califojnia  attempted  to  give 
the  state  a  right  of  appeal  to  the  Supreme 
Oonrt  on  all  questions  of  law  arising  in  prose- 
cutions for  felonies.  In  People  v.  Webb, 
38  Cal.  467,  It  was  held  that  the  respondent's 
acquittal  In  the  court  below  was  final,  and 
that  he  could  not  again  be  put  in  Jeopardy. 
A  statute  of  Illinois  attempted  to  give  the 
complainant  a  right  of  appeal  in  prosecutions 
for  illecal  fishing.  In  People  v.  Miner,  144 
111.  808,  38  N.  £.  40,  19  L.  R.  A.  342,  it  was 
lield  that  the  respondent's  acquittal  below 


waa  a  con^lete  protection  from  anotlier  trial 
and  that  the  statute  was  unconstitutional. 
In  West  Virginia  an  act  of  the  Legislature 
attempted  to  give  the  state  a  right  of  appeal 
in  criminal  cases,  hut  it  was  held  in  Ex  parte 
Bomee,  76  W.  Va.  360,  85  S.  a  529,  L.  B. 
A.  1915F.  1093,  that  the  act  was  imconstitu- 
tional. 

By  the  provisions  of  a  certain  military 
order  regularly  promulgated  for  the  govern- 
ment of  the  Philippine  Islands,  the  right  of 
the  government  to  appeal  from  a  Judgmait  of 
acquittal  in  a  court  of  first  instance  was  rep- 
ognized.  But  in  Kepner  v.  United  States, 
195  U.  S.  100,  24  Sup.  Ct.  797,  49  L.  Ed.  114, 
1  Ann.  Cas.  655,  it  was  held  that  this  was 
repugnant  to  a  provision  that  "no  person 
for  the  same  offense  shall  be  twice  put  in 
Jeopardy  of  punishment,"  contained  in  an 
act  of  Congress  subsequently  passed  for  the 
administration  of  the  affairs  of  the  Islands, 
and  was  repealed  by  it.  Though  the  question 
was  not  directly  involved,  it  was  said  in 
State  V.  Hart,  90  N.  J.  Law,  261,  101  Atl.  278, 
L.  R.  A.  1917F,  985,  that  "it  is  clear  that  it 
is  not  within  the  constitutional  power  of  leg- 
islative authority  to  confer  by  statute"  upon 
the  state  the  right  of  exertion  in  criminal 
cases. 

[J-5]  The'  foregoing  views  seem  to  be  ac- 
cepted as  sound  by  one  or  two  other  cases 
not  now  at  hand  and  are  generally  approved 
by  text-writers  and  commentators.  However, 
the  theory  that  the  Jeopardy  involved  is 
single  and  continuous  until  a  result  is  reached 
that  is  free  from  error  is  not  without  Its  de- 
fenders. See  State  v.  Lee,  supra,  and  dis- 
senting opinion  by  Holmes,  J.,  in  Kepner  v. 
United  States,  supra.  Though  not  especially 
relied  upon  by  the  respondent,  it  is  not  im- 
proper, in  view  of  the  importance  of  the  case, 
to  make  brief  reference  to  the  Constitution 
of  the  United  States.  The  provisions  of  the 
Fifth  Amendment  to  that  document,  wherein 
double  Jeopardy  Is  prohibited,  are  not  in- 
tended to  limit  the  powers  of  the  state  gov- 
ernments in  respect  to  their  own  people,  ,but 
merely  operate  as  restraints  upon  federal 
action.  Bx  parte  Spies,  123  U.  S.  131,  8  Sup. 
Ct.  21,  31  L.  Ed.  81;  Hunter  v.  Pittsburg, 
207  U.  S.  161,  28  Sup.  Ct  40,  52  L.  Ed.  151. 
And  the  due  process  of  law  referred  to  in  the 
Fourteenth  Amendment,  wherein  restraint  is 
imposed  upon  state  action,  is  due  process 
according  to  the  Constitution  and  laws  of 
the  particular  state  involved,  provided  the 
"fundamental  principles  of  liberty  and  Justice 
which  lie  at  the  base  of  all  our  civil  and 
political  institutions"  are  not  violated.  Ex 
parte  Keramler,  136  U.  S.  436,  10  Sup.  Ct. 
930,  34  L.  Ed.  619.  It  cannot  be  said  that 
the  act  In  question  abridges  the  privileges  or 
immunities  of  United  States  citizenship  in 
violation  of  the  terms  of  the  Fourteenth 
Amendment  simply  because  it  offends  one  of 
the  specific  provisions  of  the  Fifth  Amend- 
ment   Although  it  has  been  vigorously  as- 
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sorted  that  the  ilghts  specified  in  the  first 
eight  amendments-  are  among  the  privileges 
and  immunities  protected  by  the  Fourteenth 
Amendment,  and  although  this  view  has  been 
defended  by  many  distinguished  Jurists,  in- 
cluding several  Justices  of  the  federal  Su- 
preme Court,  that  court  holds  otherwise  and 
asserts  that  it  is  the  character  of  the  right 
claimed,  whether  specified  as  above  or  not, 
that  is  controlling.  Maxwell  v.  Dow,  176  U. 
8.  S81.  20  Sup.  Ct  448,  494,  44  L.  Ed.  597. 
It  is  interesting  to  note  in  this  connection 
that  the  question  whether  double  Jeopardy 
amounts  to  want  of  due  process  under  the 
.  federal  Constitution  was  suggested  and  its 
importance  recognized  by  Mr.  Justice  Harlan 
in  Dreyer  v.  IlUnols,  187  U.  S.  71,  23  Sup«. 
Ct  28,  47  L.  Eki.  79,  but  was  left  undecided. 
It  Is  also  of  interest  to  note  that  in  Bs 
liarte  IHrich  (D.  C.)  42  Fed.  587,  it  was  held 
by  Judge  Philips  that,  inasmuch  as  it  is  a 
principle  of  the  common  law  that  no  one 
shall  be  twice  placed  In  Jeopardy  for  the 
same  ofl^ense,  the  trial  and  commitment  of 
one  who  has  already  been  partly  tried  and 
in  legal  effect  acquitted  of  the  same  of- 
fense is  depriving  him  of  his  liberty  with- 
out due  process  of  law,  within  the  mean- 
ing of  the  Fourteenth  Amendment.  Of  that 
decision,  whatever  else  might  be  said,  it  is 
enough  now  to  say  that  it  was  put  wholly 
on  common-law  grounds,  no  statutory  provi- 
sion being  involved,  it  arose  in  a  state  whose 
Constitution  contains  a  provision  against 
double  Jeopardy,  and  it  Is  predicated  upon 
a  view  of  legal  Jeopardy  wholly  at  variance 
with  that  of  this  court  as  expressed  in  State 
V.  Champeau,  52  Vt  313,  36  Am.  Rep.  754. 
The  case  in  hand  does  not  require  a  discua- 
sion  of  the  true  meaning  of  the  term  "Jeop- 
ardy," as  used  in  the  cases  hereinbefore  re- 
ferred to.  They  were  decided  under  provi- 
sions, either  constitutional  or  statutory,  ex- 
pressly prohibiting  a  second  Jeopardy  for 
the  same  offense.  Our  own  Constitution  con- 
tains no  such  provision.  If  the  statute  in 
question  conflicts  with  any  of  its  provisions, 
It  is  with  the  one  contained  In  tliis  clause  of 
the  tenth  article  of  the  Bill  of  Rights: 

"Nor  can  any  person  be  justly  deprived  of  his 
liberty,  except  by  the  laws  or  the  land." 

So  it  remains  to  consider  whether  the  stat- 
ute violates  this  provision  or  the  due  process 
provision  of  the  Fourteenth  Amendment  to 
the  federal  Constitution. 

We  have  not  far  to  look  for  a  satisfactory 
and  authoritative  interpretation  of  our  con- 
stitutional provision,  for  it  received  the  pains- 
taking attention  of  Judge  Rowell  In  State 
V.  Stimpson,  78  Vt  124,  62  Atl.  14,  1  L.  R.  A. 
(N.  S.)  1153,  6  Ann.  Cas.  689.  It  was  claimed 
in  that  case  that  this  provision  required 
prosecutions  for  common-law  felonies  to  be 
by  indictment,  since,  as  the  lAirase  in  ques- 
tion was  used  in  Magna  Charta,  it  so  re- 
quired by  the  settled  Judicial  construction  in 
England  prior  to  the  adoption  of  our  Consti- 
tution;  and  that,  when  we  took  the  phrase. 


we  took  the  construction  with  it  It  wfls  bOA 
otherwise,  however,  and  the  true  meaning  of 
the  expression  "the  law  of  the  land,"  and  Its 
legal  equivalent  "due  process  of  law,"  was 
fully  Considered  and  discussed,  and  the  con- 
clusion vrtLi  reached  that  the  law  of  the  land 
was  not  ireyond  tlie  reach  of  the  Legislature, 
that  it  varies  from  time  to  time  according  to 
legislative  fiat,  and  that  any  statute  other- 
wise valid  that  leaves  unimpaired  the  funda- 
mentals of  individual  rights  of  life,  liberty, 
and  property  la  not  inconsistent  therewith. 
And  this  is  In  entire  accord  with  the  hold- 
ings of  the  federal  Supreme  Court  already 
referred  to.  The  question  before  us,  then, 
comes  to  this:  Does  this  statute  affect  the 
respondent's  fundamental  rights?  That  It 
violates  the  rules  of  the  ancient  common  law, 
that  it  Infringes  rights  specified  in  Magna 
Charta,  that  it  reverses  the  policy  of  the  state 
in  criminal  matters,  and  imparts  sometliing 
of  a  shock  to  a  mind  trained  in  the  common 
law — these  considerations  are  not  controlling. 

[8]  Due, process  of  law — the  law  of  the 
land — is  not  immutable.  It  changes  from 
time  to  time.  What  due  process  requires  in 
New  Hampshire  may  not  be  necessary  in 
Vermont  It  is  a  matter  of  legislation,  pro- 
vided, always,  that  express  constitutional 
provisions  and  the  fundamental  rights  refer- 
red to  are  not  infringed  or  impaired.  Brown 
V.  New  Jersey,  175  U.  S.  175,  20  Sup.  Ct 
77,  44  L.  Ed.  119. 

To  determine  Just  what  those  fundamental 
rights  are — to  enumerate  or  define  them — 
would  be  a  matter  of  some  difilculty.  It 
has  never  been  attempted,  and  will  not  l)e 
now.  State  v.  Stimpson,  supra,'  shows  that  a 
presentment  by  indictment  is  not  one;  and 
Brown  %.  New  Jersey,  supra,  shows  that  trial 
by  Jury  even  Is  not  one.  Of  course  we  are 
now  speaking  of  what  due  process  requires, 
and  leave  out  of  consideration  express  con- 
stitutional requirements. 

(7,  S]  We  now  hold  that  relief  from  the 
vexation  of  a  second  trial  is  not  one,  and  that 
the  constitutional  provisions  under  discus- 
sion are  not  infringed  by  the  statute  In  ques- 
tion. This  view  is  indirectly  approved  in 
Ex  parte  Bornee,  supra,  wherein  attention  is 
called  to  the  fact  that  the  Constitution  of 
Virginia  (which  in  this  respect  is  like  our 
own)  does  not  prevent  the  passage  of  an  act 
granting  the  state  the  right  of  appeal  in  crim- 
inal cases. 

[I]  In  State  v.  Lee,  supra,  a  statutory 
right  of  appeal  by  the  state  In  a  criminal 
case  was  sustained,  and,  though  the  Constitu- 
tion of  Connecticut  does  not  in  terms  prohib- 
it a  second  Jeopardy,  the  case  Is  treated  as 
one  Involving  this  question,  and  Is  put  ui>on 
the  ground  that  the  first  Jeopardy  continues 
until  a  result  free  from  error  is  attained. 

The  first  exception  briefed  by  the  state  was 
taken  during  the  cross-examination  of  Mrs. 
McCormack.  a  witness  for  the  state.  The 
only  ground  on  which  the  state  then  based  its 
objection  was  that  the  question  asked  was 
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not  proper  cross-ezamlnadon.  However  this 
may  have  been,  no  imssible  harm  could  have 
beeo  done  by  allowing  the  question,  and  this 
exception  Is  not  sostalned. 

111.  11]  It  was  the  theory  of  the  state  that 
respondent  shot  her  husband,  acting  In  con- 
cert with  Otis  Williams,  whose  mistress  she 
was,  and  that  the  killing  was  done  to  remove 
an  obstacle  to  the  enjoyment  of  their  illicit 
relations.  To  show  these  relations,  the  state 
used  various  vtitnesses.  Among  these  was  L. 
T.  Welch,  a  deputy  sheriff.  He  testified  that 
he  saw  the  respondent,  her  husband,  and 
Otis  Williams  together  at  a  social  at  Walts 
Elver,  that  Mr.  Felch  was  sitting  between 
the  respondent  and  Williams,  that  he  saw  the 
latter  look  at  each  other  and  smile,  and  that 
he  saw  them  do  this  but  once.  He  was  then 
asked  if  he  noticed  the  expression  of  the  re- 
spondent's face  and  eyes;  and,  this  being  ex- 
cluded on  objection,  the  state  excepted. 
Standing  alone,  the  Importance  of  the  reject- 
ed evidence  does  not  seem  very  great;  but 
tliat  It  was  admissible  under  well-recognized 
rules  of  evidence,  seems  clear.  It  is  true 
that,  as  a  general  rule,  witnesses  are  to  state 
facts  and  not  give  their  inferences  or  opin- 
ions; but  this  rule  is  subject  to  the  excep- 
tion that— 

"When  the  facts  are  of  such  a  character  as 
to  be  incapable  of  being  presented  with  their 
proper  force  to  any  one  but  the  observer  him- 
Eelf,  so  as  to  enable  the  triers  to  draw  a  cor- 
rect or  intelligent  conclusion  from  them  without 
the  aid  of  the  judgment  or  opinion  of  the  wit- 
ness who  had  the  benefit  of  personal  observa- 
tion, the  witness  is  allowed,  to  a  certain  ex- 
tent, to  add  his  conclusion,  judgment,  or  opin- 
ion."   Bates  V.  Sharon,  45  Vt.  474. 

Under  this  exception  to  the  rule,  it  is  per- 
missible for  a  witness  to  testify  that  one's 
actions  were  strange  and  unnatural.  Fair- 
child  V.  Bascomb,  35  Vt.  398;  that  a  man 
appeared  worried.  State  v.  Bradley,  64  Vt 
466.  24  Atl.  1053 ;  that  a  horse  seemed  tired. 
State  r.  Ward,  61  Vt  153,  17  Atl.  483 ;  that 
two  persons  were  very  Intimate,  State  v. 
Marsh,  70  Vt  288,  40  Atl.  836;  that  a  per- 
son was  domineering,  Mathewson  v.  Mafhew- 
son,  81  Vt  173,  68  Atl.  646,  18  L.  B.  A.  (N.  S.) 
300;  that  there  was  nothing  peculiar  In  one's 
talk  or  action.  In  re  Esterbrook's  Will,  83 
Vt.  229,  75  Atl.  1 ;  that  certain  questions  were 
sensible,  In  re  Smith's  Will,  88  Vt.  269,  92 
Atl.  223.  So,  too,  it  Is  held  that  a  witness 
may  testify  that  one  spoke  affectionately  of 
another.  Appeal  of  Spencer,  77  Conn.  638, 
60  Atl.  289;  that  a  respondent  acted  "snea- 
ky," Com.  V.  Borsky,  214  Mass.  313,  101  N. 
G.  377 ;  and  that  one  was  affectionate  toward 
another,  McKee  v.  Nelson,  4  Cow.  (N.  T.) 
355, 15  Am.  Dec.  384.  And  speaking  general- 
ly, an  ordinary  obsen-er  may  be  allowed  to 
state  that  one  appealed  pleased,  angry,  ex- 
cited, friendly,  Insulting,  affectionate,  or  the 
like.  ElUott,  Ev.  |  678.  That  the  Jury  might 
have  had  the  benefit  of  all  there  was  to  the 
incident,  the  excluded  evidence  should  have 

been  admitted.    The  raising  of  an  eyebrow, 


the  wave  of  a  handkerchief,  or  the  flash  of  an 
eye  may  give  character  to  an  act  otherwise 
too  trivial  for  notice.  Without  saying  that 
It  was  of  sufficient  Importance  to  require  a 
reversal,  we  hold  that  it  was  error  to  ex- 
clude the  offered  evidence. 

[12]  The  respondent  was  a  witness  in  her 
own  behalf.  In  redirect  examination  she  was 
asked  if  she  knew  any  one  in  the  vicinity 
of  her  home  on  whose  left  hand  the  little 
finger  was  either  stiff  or  missing.  This  ques- 
tion was  based  upon  the  theory  that  there 
was  testimony  In  the  case  indicating  that  the 
rifle  used  by  the  murderer  showed  marks  as 
if  three  fingers  had  grasped  it  The  state  ob- 
jected to  the  question  asked  the  respondent, 
and  after  full  discussion  and  deliberation  it 
was  excluded.  Later  on,  when  Otis  Williams 
was  under  cross-examination,  respondent'« 
connsel  asked  him  if  his  father,  Asa  Wil- 
liams, was  the  man  whose  rl^t  hand  or 
whose  left  band  had  a  little  finger  gone  or 
useless.  This  was  excluded,  and  the  state 
was  allowed  an  exception  to  the  asking  of 
the  question.  That  it  is.  In  some  Circum- 
stances, reversible  error  to  persist  in  of- 
fering evidence  that  has  been  ruled  out  is 
shown  by  Budd  v.  Bounds,  64  Vt  432,  25 
AtL  438.  The  reason  is  obvious.  Bight  or 
wrong,  the  ruling  of  the  court  is  the  law  of 
the  trial,  and  It  Is  the  duty  of  parties  and 
counsel  to  accept  it  as  such.  This  is  recog- 
nized as  the  law  everywhere.  An  offense  of 
this  kind,  however,  does  not  always  require 
a  reversal.  Much  depends  upon  the  charac- 
ter and  importance  of  the  offered  evidence 
and  the  good  or  bad  faith  of  counsel,  and 
each  case  must  be  judged  on  its  own  cir- 
cumstances. That  the  action  of  counsel  in 
the  case  before  us  was  deliberate  can  hardly 
be  doubted.  When  the  matter  was  called  to 
the  attention  of  the  respondent  as  above  stat- 
ed, the  doubt  of  her  counsel  as  to  admissibili- 
ty is  plainly  evidenced  by  the  fact  that  he 
cautioned  her  not  to  answer  his  question  un- 
til the  state  had  an  opportunity  to  object. 
At  the  time  this  question  was  put  to  Otis 
Williams,  he  was  first  asked  if  there  was  any 
trouble  with  his  father's  hands.  This  was 
objected  to.  Then,  without  waiting  for  a 
ruling,  the  counsel  asked  the  question  in  re- 
gard to  Asa  Williams  above  specified,  which 
was  more  damaging  to  the  state's  case  than 
the  one  first  asked.  Though  the  court  ruled 
that  there  was  no  evidence  tending  to  connect 
a  three-flngered  man  with  the  crime,  there 
was  enough  In  the  cross-examination  of 
State's  Attorney  Williams  when  he  was  on 
the  stand,  to  lead  the  Jury  into  a  misconcep- 
tion of  the  question.  For,  when  asked  If  he 
noticed  anything  on  the  wooden  part  of  the 
rifle  that  Indicated  that  three  fingers  had 
grasped  it,  he  replied  that  it  "looked  like 
finger  marks";  but  he  turned  the  gun  over  to 
an  expert.  It  would  be  quite  natural  for 
a  jury  to  accept  this  as  an  admission  that 
the  marks  were  three  in  number,  and  thus  the 
importance  of  identifying  a   three-fingered 
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man  saggested.  In  tbe  dnniinstances,  the 
conduct  complained  of  was  unwarrantable 
and  prejudicial,  and  the  exception  is  sus- 
tained. 

[13,14]  It  appears  that,  on  the  Sunday 
following  the  homicide,  the  state's  attorney 
had  an  interview  with  the  respondait  .and 
that  the  conversation  was  then  taten  in 
shorthand.  A  transcript  of  this  conversa- 
tion was  on  exhibit  in  the  case.  On  two 
other  occasions  she  had  given  her  statonent 
at  inquests  held  under  the  statute,  and  it 
bad  been  recorded  by  a  stenographer.  In 
referring  to  these  statements,  counsel  for  the 
respondent  said  In  argument  tliat  she  had 
been  "pounded  and  pommeled"  by  the  state 
at  the  various  inquests.  Objection  being 
made,  counsel  explained  that  he  only  used 
the  words  figuratively,  and,  if  any  question 
was  made .  about  it,  would  withdraw  the 
statement ;  that  he  only  meant  that  she  had 
been  subjected  to  the  ordeal  of  three  or  four 
examinations  taken  down  by  a  stenographer, 
before  she  t^tifled  in  court,  and  that  she 
knew.  If  she  changed  her  story,  her  former 
statement  would  confront  her.  It  being  call- 
ed to  the  attention  of  counsel  that  only  one 
of  her  sworn  statements  had  been  Introduced 
in  evidence,  he  said  he  would  limit  his  com- 
ments to  that  statement ;  but,  when  he  again 
addressed  the  jury,  he  did  not  do  so  In  ex- 
press terms.  Just  what  he  said  was  that 
the  respondent  had  testified,  knowing  that 
she  would  be  confronted  by  testimony  taken 
stenographically  somewhere  else.  Assuming 
that  this  left  that  matter  In  such  shape  that 
the  Jury  was  warranted  in  keeping  in  mind 
that  there  were  three  outstanding  sworn 
statements  that  could  be  used  against  her 
if  she  changed  her  story,  we  think  the  argu- 
ment was,  In  the  circumstances,  free  from  re- 
versible error.  The  offensive  and  unwarrant- 
able terms  used  at  the  outset  to  character- 
ize the  vigilance  of  the  state's  attorney 
were  sufilclently  withdrawn.  The  fact  that 
the  respondent  had  given  three  sworn  state- 
ments, though  two  of  them  were  at  secret  in- 
quests, was  a  proper  matter  of  comment,  at 
least  to  the  extent  here  indulged.  To  be 
sure,  the  statute  penalizes  the  unlawful  dis- 
closure of  the  evidence  so  taken,  but  ex- 
pressly provides  that  the  stenographer  may 
disclose  it  under  order  of  the  county  court. 
Without  doubt,  if  the  interests  of  the  state 
required,  such  order  would  be  made;  other- 
wise, one  of  the  principal  benefits  of  the 
statute  would  be  lost. 

[1 5, 1 8]  The  respondent's  exception  to  the 
refusal  of  the  court  to  render  Judgment  on 
the  verdict  cannot  be  sustained.  The  statute 
(G.  L.  i  2598)  expressly  authorizes  the  court, 
in  its  discretion,  to  pass  the  case  to  this  court 
on  the  state's  exceptions  before  final  Judg- 
ment. The  record  does  not  show  that  the 
court  below  did  not  rule  on  this  point,  as 
matter  of  discretion,  so  it  will  be  taken  that 


it  did.  Slack  t.  Bragg,  83  Vt  404,  76  Att. 
148. 

Her  motion  to  dismiss  is  overruled,  for 
reasons  already  sufficiently  set  fotth. 

The  exertions  of  the  state  are  sustalii«<I^ 
and  the  case  is  runanded  for  retrial. 


TOWN  OF  BERKSHIRE  v.  NELSON  & 

HAUL  CO. 

(Supreme  Court  of  Vermoiit.     Nov.  8,  1018.> 

1.  HlQHWAYS  «a!>54— Besubvet— Bbqoisites.. 

Under  G.  Ia  4394,  providing  that,  where 
boundaries  of  highways  cannot  be  ascertained,, 
selectmen  may  resurvey  same  and  make  a  rec- 
ord In  office  of  derk  of  town,  record  must  show 
affirmatively  established  all  facts  essential  to 
give  selectmen  jurisdiction  to  act. 

2.  Highways  «=>50— Bgbitbvet-^Stteficien- 

CT   OF   RECOBD. 

Record,  in  office  of  town  clerk,  "that  the 
foregoing  survey  follows  and  approximates  the 
original  survey  as  far  as  the  same  can  be  deter- 
mined," is  too  indefinite  and  uncertain  to  con- 
stitute affirmative  finding  that  boundaries  as 
resurveyed  are  in  same  place  as  boundaries  un- 
der original  survey. 

8.  HioHWATa  «=>30(1)— Rksubvby— NoTicK  T* 
Abdttino  Landownebs.  * 

.Selectmen  of  town  cannot  make  valid  re- 
survey  of  highway,  differing  from  original  sur- 
vey, under  6.  L.  4394,  until  notice  to  abutting 
landowners  is  given. 

Bxceptlons  from  City  Court  of  St  Albans  ; 
N.  N.  Post,  Judge. 

Action  by  the  Town  of  Berkshire  against 
the  Nelson  &  Hall  Company.  Verdict  for 
plaintiff,  and  defendant  excepts.  Judgment 
reversed  and  rendered. 

Argued  before  WATSON.  O.  J.,  and  HAS- 
EI/TON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

Gaylord  F.  Ladd,  of  Bichford,  for  plaintiff. 
Sheldon  B.  Borigbt,  of  RlchfQrd,  for  de- 
fendant. 

WATSON,  C.  J.  mils  action  is  brongbt  to 
recover  a  penalty  under  section  4048  of  the 
Public  Statutes,  for  the  alleged  failure  of 
the  defendant  to  remove  certain  buildings- 
claimed  to  be  vrithin  the  limlta  of  a  certain 
highway  in  the  town  of  Berkshire.  A  trial 
was  had  by  jury,  resulting  in  a  verdict  for 
the  plaintiff. 

It  appeared  that  prior  to  1854  there  nvas  a 
public  highway  surveyed  and  established  by 
a  county  court's  commission  and  the  order» 
of  the  court,  through  the  towns  of  Bichford, 
Berkshire,  and  other  towns,  to  St  Albans; 
that  on  May  2a  and  24,  1916,  the  selectmen 
of  the  town  of  Berkshire  resurveyed  said 
highway  in  that  town,  and  on  August  16,. 
1916,  made  a  record  of  such  resurvey  in  the 
ofilce  of  the  clerk  of  the  town. 

The  plaintiffs  evidence  tended  to  show 
that  the  buildings,  for  the  failure  to  remove 
which  this  action  is  being  prosecuted,  con- 
sist of  two  storehouses,  each  about  18  feet 
wide,  the  older  ope  being  62  feet  long  and 
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the  newer  one  99  feet  long;  that  these  build- 
ings are  placed  end  to  end,  so  as  to  make 
practically  one  bnlldlng,  161  feet  long  and 
18  feet  wide,  extending  along  the  boundary 
of  the  highway  as  shown  by  the  resnrTey: 
and  that  about  one-half  of  the  wldtb  of  the 
boUdlngs  is  within  the  highway  as  thus 
shown.  Defendant's  evidence  tended  to  show 
that,  at  the  time  of  the  trial  of  this  cause, 
the  older  of  these  buildings  had  been  in  its 
present  location  for  25  years,  and  that  the 
new  building  was  built  onto  the  other  by  de- 
fendant 6  years  before  the  trial;  that  de- 
fendant had  then  been  the  owner  thereof  for 
at  least  15  years,  and  had  been  in  the  oc- 
cnpancy  for  10  years. 

A  certified  copy  of  the  record  of  the  resur- 
rey,  offered  In  evidence  by  the  plaintiff,  was 
objected  to,  on  the  ground  that  the  abutting 
landowners  were  not  glyen  notice  of  any 
bearing  on  the  primary  question  of  whether 
the  public  good  or  the  necessity  or  conven- 
ience of  individuals,  required  any  relocation 
or  resurvey  of  the  highway;  the  defendant 
daiming  that  the  plaintiff  must  prove  that 
the  resurvey  established  the  boundaries  of 
the  highway  the  same  as  did  the  original 
survey,  or  the  resurvey  is  invalid  for  want 
of  such  notice  being  given.  The  evidence  was 
received  subject  to  exception.  The  same 
question  was  raised  by  exception  to  the  over- 
mling  of  defendant's  motion  for  a  directed 
verdict  at  the  close  of  the  evidence. 

[1]  The  question  thus  presented  goes  to 
the  Jurisdiction  of  the  selectmen  in  making 
the  resutvey.  The  statute  provides  that  if 
the  survey  of  a  highway  has  not  been  prop- 
erly recorded,  or  the  record  preserved,  or 
if  its  t^minations  and  boundaries  cannot 
be  ascertained,  the  selectmen  may  resurvey 
the  same  and  make  a  record  thereof  In  the 
office  of  the  derk  of  the  town.  O.  £•,  4394. 
The  record  thus  required  must  show  affirm- 
atively established  all  facts  essential  to  give 
the  selectmen  jurisdiction  to  act  In  the  prem- 
ises. No  facts  can  be  presumed  in  aid  of 
such  juTlsdiction.  Kent  v.  Village  of  Bnos- 
burg  Falls,  71  Vt.  255,  44  Atl.  343.  The  rec- 
ord made  shows  that  the  highway  was  orig- 
inally surveyed  and  established  as  stated 
above,  and  that.  It  being  found  impossible  to 
determine  the  termination  and  botmdaries 
thereof,  in  that  town,  the  selectmen  caused 
a  portion  of  the  highway  to  be  resurveyed, 
etc, 

[2,1]  We  need  not  consider  whether  no- 
tice to  abutting  landowners  of  a  hetirlug  be- 
fore the  selectmen  on  any  question  con- 
nected with  a  resurvey  under  the  statute  is 
essential  to  jurisdiction  In  a  case  where  the 
boondaries  as  resurveyed  are  in  the  same 
place  as  the  boundaries  under  the  original 
rorrey;  for  the  record  of  the  resurvey  here 
In  qnestion  does  not  show  such  fact  affirma- 
tively established,  as  It  must  if  jurisdiction 
Is  dependent   on   it.     Thereon    the   record 


state  only  "that  the  foregoing  resurvey  fol- 
lows and  approximates  the  orlylnal  survey 
as  nearly  as  the  same  can  be  determined." 
This  is  too  indeflnlte  and  uncertain  to  con- 
stitute an  affirmative  finding  of  the  fact. 
Notice  to  landowners  was  therefore  essential 
to  jurisdiction,  and,  it  not  appearing  from 
the  repord  that  such  notice  was  given,  the 
acts  of  the  selectmen  in  making  the  resui^ 
vey  are  void.  La  farrier  v.  Hardy,  66  Vt. 
200,  28  AtL  1030;  Barber  v.  Vinton,  82  Vt 
327,  73  AtL  881. 

The  reception  of  the  certified  copy  of  rec- 
ord was  reversible  error.  It  follows  that  the 
plaintiff  cannot  maintain  this  action  for  fail- 
ure of  defendant  to  remove  the  buildings 
from  the  highway,  relying,  as  it  did,  upon 
the  resurvey  to  locate  the  bound-irles,  and 
the  motion  for  a  directed  verdlpt  should  have 
been  granted. 

It  is  unnecessary  to  consider  the  other 
questions  presented  in  argument. 

Judgment  reversed,  and  Judgment  for  de- 
fendant, to  recover  its  costs. 


DAVIS  V.  UNION  MEETINO  HOUSE  SO- 
CIETY. 

(Supreme  Court  of  Vermont.    Washington. 
Sept.  17,  1918.) 

1.  Equity  4=»238— Heabing  ow  DBinrsRER— 
Waiver. 

Where  a  defendant  in  equity  case  answered 
and  set  up  special  matter  bv  way  of  demurrer, 
the  chancellor  could  not  rule  on  the  demurrer 
after  a  hearing  on  the  merits,  where  no  action 
was  taken  or  any  statement  made  as  to  the  de- 
murrer prior  to  ue  hearing  on  the  merits. 

2.  toJUNCTION    «=»176— DiaSOLUTION— ObDBB 
— <30NSTBtJCTION. 

In  a  suit  fo  restrain  prosecution  of  a  suit 
at  law,  provision  in  decretal  order  dissolving 
injunetlon,  that  demurrer  which  had  been  waiv- 
ed by  answer  to  merits  was  sustained,  held,  in 
view  of  the  whole  record,  surplusose,  and  that 
decree  was  based  on  findings  and  not  on  de- 
murrer. 

3.  Appeai.  ard  EiBBOB  €=9275— ExoEPnoNB— 
AnvEBBE  Ruling  on. 

That  exceptions  were  not  expressly  over- 
ruled does  not  prevent  a  review  of  questions 
sought  to  be  saved  thereby,  an  adverse  decree 
impliedly  overruling  the  exceptions. 

Appeal  in  Chancery,  Washington  County; 
Zed  S.  Stanton,  Chancellor. 

BUI  by  A.  T.  Davis  against  the  Union  Meet- 
ing House  Society.  From  a  decree  dismiss- 
ing the  bill,  plaintiff  appeals.  Ordered  that 
case  stand  for  argument  on  the  merits. 

J.  Ward  Carver,  of  Barre,  and  Erwln  M. 
Harvey,  of  Montpeller,  for  appellant. 
John  W.  Gordon,  of  Barre,  for  appeUee. 

TAYLOR,  J.  The  bill  was  brought  to  re- 
strain the  defendant  from  prosecuting  a  suit 
at  law  i)ending  in  Washington  county  court 
to  recover  for  trespasses  alleged  to  have  been 
committed  by  this  plaintiff  on  premises  oc- 
cupied by  the  defendant  and  to  determine 
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plaintiff's  equitable  rights  In  tbe  premises 
and  restrain  the  defendant  from  further  In- 
terfering with  such  rights.  The  defendant 
answered  and  Insisted  In  the  answer  on  spe- 
cial matter  by  way  of  demurrer.  The  case 
Is  here  on  plaintiff's  appeal  from  the  fol- 
lowing decretal  order: 

"The  cause  was  beard  by  the  chancellor  on 
bill,  answer,  replication,  inspection  of  the  prem- 
ises, testimony  of  witnesses,  and  arguments  of 
counsel  on  both  sides,  and  thereupon  it  is  ad- 

J'ndged,  ordered,  and  decreed  that  the  injunction 
leretofore  issued  in  said  cause  be  dissolved; 
that  the  defendant's  demurrer  to  plaintiff's  bill 
of  complaint  is  adjudged  suffideat  and  is  sus- 
tained; that  the  bill  of  complaint  in  this  cause 
be  dismissed;  and  it  is  dismissed,  with  costs  to 
the  defendant." 

In^)ectlon  of  the  record  shows  that  the 
bill  and  subpoena  were  dated  February  27, 
1915;  that  the  chancellor  ordered  the  de- 
fendant to  appear  before  him  March  10, 1916, 
to  show  cause  why  the  prayer  of  the  bill  for 
a  temporary  injunction  should  not  be  grant- 
ed ;  that  defendant's  answer  was  filed  March 
10,  1915;  and  that  the  same  day  the  tem- 
porary Injunction  was  granted  and  became 
effective  by  the  filing  of  the  injunction  bond. 
The  case  was  tried  by  the  chancellor  at  the 
September  term,  1916,  and  the  findings  of 
fact  and  decretal  order  were  filed  January 
22,  1917.  The  plaintiff  reserved  certain  ex- 
ceptions which.  It  will  be  observed,  are  not 
expressly  overruled  in  the  decretal  order. 
No  mention  Is  made  of  the  demurrer  outside 
of  what  appears  in  the  decretal  order. 

ri]  The  general  rule  in  chancery  Is  that 
the  demurrant '  must  bring  his  demurrer  on 
for  hearing  before  the  merits  are  gone  into 
or  he  will  be  hrid  to  have  waived  it  Fair- 
bank's  Adm'r  v.  Keiser,  86  Vt  210,  213,  84 
Atl.  610.  Where  the  demurrant  desires  to 
avail  himself  on  review  of  a  demurrer  which 
has  been  heard  and  overruled,  the  usual 
practice  Is  to  ask  for  an  order  reserving  the 
benefit  thereof  until  the  final  hearing.  It 
has  been  held  that  the  benefit  of  a  demurrer 
may  be  treated  as  Impliedly  reserved  where 
It  has  been  heard  and  overruled  followed  by 
a  hearing  on  the  merits.  White  River  Sav. 
Bk.  V.  Capital  Sav.  Bk.,  77  Vt.  123,  129,  69 
AtL  197,  107  Am.  St.  Rep.  754.  In  Fair- 
bank's  Adm'r  v.  Keiser,  the  defendants  were 
allowed  to  file  answers  containing  demur- 
rers, pending  the  hearing  on  the  merits.  The 
demurrers  were  ordered  to  lie  until  the 
coming  In  of  the  master's  report.  They  were 
brought  forward  at  the  final  hearing,  and  the 
blU  was  dismissed  pro  forma.  The  question 
was  whether.  In  the  circumstances,  the  de- 
murrer was  waived.  In  holding  that  the 
whole  case  came  up,  demurrer  and  all,  after 
stating  the  general  rule,  the  court  said: 

"But  this  is  a  rule  of  procedure,  merely,  and 
the  chancellor  may,  in  the  exercise  of  a  wise 
discretion,  protect  a  demurrer  from  such  a  re- 
sult by  making  an  order  to  tbe  effect  that  the 
hearing  shall  go  on  without  prejudice  to  the  de- 
murrer." 


In  tlie  case  at  bar  the  record  fails  to 
show  that  anything  was  done  to  save  the 
demurrer  from  the  effect  of  the  general  rule, 
and  we  must  treat  It  as  waived  when  tbe 
case  went  to  trial  on  the  merits.  Having 
been  waived,  the  chancellor  had  no  occasion 
to  refer  to  it  in  his  decretal  order.  It  was 
not  before  him  for  decision  and  was  not  re- 
instated by  anything  disclosed  hi  the  record. 
Osha  V.  Higglns,  90  Vt  130,  96  Atl.  700; 
Hooker,  Oorser  &  Mitchell  Co.  v.  Hooker,  80 
Vt.  383,  387,  95  Ati.  649. 

[1,  3]  Counsel  treat  the  decretal  order. as 
disposing  of  the  case  on  the  demurrer  alone. 
If  we  were  to  adopt  their  construction  of 
the  record,  we  should  be  obliged  to  hold, 
as  the  plaintiff  contmds,  that  the  demurrer 
was  waived  and  could  not  be  brought  for- 
ward by  the  chancellor  of  his  own  motion 
and  made  the  basis  of  his  decree  and  so  Is 
not  for  hearing  In  this  court  But  the  ma- 
jority consider  that  it  aufllciently  appears 
from  the  whole  record  that  the  chancellor 
disposed  of  the  case  on  the  findings.  Treat- 
ing the  reference  to  the  demurrer  as  sur- 
plusage, the  decretal  order  is  complete  and 
consistent  with  the  proceedings  leading  up 
to  it  The  fact  that  plaintiff's  exceptions 
were  not  expressly  overruled  does  not  stand 
in  the  way  of  reviewing  questions  sought  to 
be  saved  thereby.  The  decree^  being  adverse, 
impliedly  overruled  the  exceptions,  and  they 
are  brought  up  by  the  appeal. 

Tbe  case  Is  for  hearing  without  reference 
to  the  demurrer. 

Let  the  case  stand  for  argument  on  tbe 
merits. 


STOCKWELL  v.  STOCKWBLL'S  ESTATK. 

(Supreme  Court   of  Vermont.     Brattleboro. 
Nov.  19,  1918.) 

1.  Husband  and  Wife  €=»131(1)  —  Wifk's 

SiPABATK  PUOPEBTY— PbESCMPTION. 

Under  G.  L.  3524,  defining  the  status  of  the 
personal  property  of  a  married  woman,  prop- 
erty held  by  wife  will  be  presumed  to  be  part  of 
her  separate  estate. 

2.  HVBBAHD    AND    WiFB    «=>131(1)    —   WlFE'S 

Separate  Pbopektt — Gifts  fbok  Husband 

— BuBDEN  OF  Proof. 
The  burden  of  proving  that  property  held  by 
wife  was  acquired  by  gift  from  husband,  and 
therefore  not  her  separate  property,  under  G. 
L.  3524,  is  upon  party  who  asserts  property  to 
have  been  so  acquired. 

3.  Husband  and  WifB  ^=>120(3)— Husband 

AS  TbUSTEB— PBENUPflAL  AGREEMENT. " 

A  prenuptial  agreement  whereby  husband 
took  wife's  lot  in  his  own  name  under  agreement 
to  lumber  the  lot  created  a  trust  relation. 

4.  Husband  and  Wife  "S^ISS— Trusts— Ac- 
counting After  Death  of  Trustee. 

Where  trust  between  husband  and  wife, 
whereby  husband  held  wife's  laud  under  agree- 
ment to  lumber  it  for  ivife's  benefit  was  per- 
formed during  husband's  lifetime  but  no  ac- 
countmg  was  made  to  wife,  wife  may  maintain 
action  for  accounting  against  husband's  estate. 

5.  Evidence  €=>354(2,  10) — Book  Aocoukts— 
Nature  of  Books  and  Entries. 

Bookkeeping  entries,  which  are  charges  in 
book  account,  are  admissible  though  found  in 
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darbookv  jooniAl,  ledser,' -diary.  ^  even  on  slip 
of  paper;  the  nature  of  the  transaction  and  en- 
try beiQg  controlling,  and  not  the  use  of  any  par- 
ticular kind  of  booR  or  any  partiMat'  form  of 
ttookkeepingi 

6.  Etidekcb  «=3354(3>— BooKXEKPino  Sntbt 
— DiAiiy. 

An  entry  on  a  page  headed  "Memoranda 
In  the  back  part  of  a  diary,  suitable  if  not  in- 
tended for  debit  and  credit  itcnm,  reading,  "Not. 
23  Loaned  T.  widiotit  B«curity  |12S,"  was  ad- 
adssible. 

7.  EVIDENCB  <8=»3M(3)  —  DOCXmENTABT  EVI- 
DENCE—BOOKKKEPIN  O  Items— DiAEY. 

Items  appearing  in  a  diary  as  a  part  of  the 
erents  of  the  day  recorded,  where  there  is  no  in- 
dication  that  they  were  intended  for  anything 
more,  are  inadmissible,  being  4  memoranda  and 
not  book  charges. 

8.  HCSBAND  AND  WlM  «=s>144— Tbubt  Rela- 
HONB— ACCOUNTIWO. 

Where  husband  held  wife's  property  under 
ijreement  to  lumber  it  for  benefit  of  wife,  the 
apeement,  after  lumber  had  been  cut,  that  hus- 
band should  use  money  for  a  short  tiine,  was  not 
a  waiver  of  accounting,  but  merely  a  poetpone- 
ment  thereof. 

9.  Tbustb  «=>S25  —  AccanHTiNQ  —  Dutt  of 
Tbustee. 

Trustee,  upon  being  called  to  account,  has 
burden  of  making  a  proper  accounting,  and  up- 
on failure  to  do  so  all  intendments  are  agamst 
bim. 

10.  Tkusis  *=»289— I>utie8  of  Tbustee— Rkc- 

OKDS.  ^       .  , 

A  trustee  must  keep  proper  books  and  rec- 
ords. 

11.  TBXJSia  *=»325— ACCOUSTIHO— BXJBDEK  OF 

Pboof.  .       ,^      .      1 

The  trustee,  upon  an  accounting,  has  burden 
of  proving  the  credits  claimed. 

12.  Tbcsts  «=»325— Accoustino— Btjbden  of 

PBOOr-CEBTTn.  .  .      ^. 

It  is  Dnneceasary  for  the  cestui  in  his  action 
for  accounting  to  show  what  is  due  him. 

13.  LiwTTATiON   OF  Actions  ^s»73{4)— Hus- 
band AND  Wife. 

Wife's  claim  for  money  lent  husband  does 
not  outlaw  as  long  as  the  marital  relation  con- 
tinues. 

Exceptions  from  Windham  County  Court; 
Lefghton  P.  Slack,  Judge. 

Action  by  Rosa  B.  Stockwell  against  the 
estate  of  Thomas  B.  Stockwell.  Judgment 
disallowing  all  but  one  Item  In  plaintiff's 
specifications,  and  plaintiff  anneals.  Revers- 
ed and  remanded. 

Argued  before  WATSON,  C.  J.,  and  HA- 
SBLTON,  POWERS,  TAILOR,  and  MILES, 
JJ. 

Harvey  &  Whitney,  of  Brattleboro,  and 
Hale  K.  Darling,  of  Chelsea,  for  plaintiff. 

W.  B.  Daley  and  W.  D.  Smith,  both  of 
Brattleboro,  for  defendant 

POWERS,  J.  [1-4]  The  plaintiff  appealed 
from  the  disallowance  of  her  claim  against 
the  estate  of  her  late  husband,  Thomas  B. 
StockwelL  The  trial  below  was  by  the  court, 
and  resulted  In  a  Judgment  disallowing  all 
the  items  in  the  plaintiff's  specifications,  ex- 
cept the  item  of  $35  for  a  cow  sold  Stock- 
well  The  plaintiff  excepted.  The  speclflca- 
tions  Included  28  items,  of  which  only  those 
hereinafter  referred  to  are  discussed  in  the 


plaintiff's  brief.  AH  thes^  Ltems  pertain  tO 
property  held  by  Mrs.  Stocjiwril  as  her  sep- 
arate estate.  As  we  shall  see,  a  part  of  these 
are  for  money  loaned,  and  it  must  be  taken, 
the  contrary  not  appearing,  that  this  money 
was  60  held  by  her ;  for,  though  O;  Ij.  3624 
(the  statute  defining  the  status  of  a  married 
woman's  personal  property)  expressly  excepts 
piersonal  property  and  rights  of  action  ac- 
quired by  her  by  gift  from  her  husband.  It 
I3  for  him  who  asserts  that  the  property  in 
question  comes- within  the  exception  to  prove 
it.  The  other  items  are  for  lumber  and  ties 
cut  from  the  Barrows  lot,  so  ealled,  under 
an  antenuptial  arrangement  whereby  Stock- 
well  took  the  title  to  himself  and  held  it  for 
the  claimant  and  agreed  to  lumber  it  for  her 
benefit.  This  arrangement  created  a  trust 
relation  between  the  parties ;  but,  as  will  be 
seen,  the  trust  was  fully  performed  and- 
ended  in  Stockwell's  lifetime,  except  as  to 
the  matter  of  accounting:  In  such  circum- 
stances, an  action  at  law  can  be  maintained 
by  the  cestui.  Parker  v.  Parker,  69  Vt  352, 
37  AU.  1112. 

In  t^ese  circumstances  shown  by  the  rec- 
ord, ttie  commissioners  had  full  Jurisdiction 
over  aU  the  items  of  the  claim.  Metcalf  v. 
Metcalf,  89  Vt  63,  04  AtL  1.  Items  4,  5,  6, 
12, 13,  and  21.  These  are  aU  for  cash  loaned 
by  the  claimant  to  her  husband,  and  depend 
for  their  proof  upon  the  admisslbiUty  of  cer- 
tain entries  in  the  plaintifTs  diaries.  Of 
these  entries  it  is  found  that  they  are  in 
the  handwriting  of  the  plaintiff,  that  they 
are  made  at  or  about  the  time  indicated 
therein,  that  they  were  made  according  to 
her  usual  manner  of  recording  such  trans- 
actions, and  that  they  were  her  only  books 
of  account  k^t  at  that  time.  No  other  evi- 
dence to  support  these  items  was  rec^ved. 

The  diary  of  1899  was  a  small  book  in 
which  one  page  was  assigned  to  each  day  In 
the  year.  In  the  back  of  the  book  were 
several  pages  headed  "Cash  Account,"  which 
were  ruled  as  such  accounts  usually  are  with 
columns  headed  "Received"  and  "Paid." 
Various  appropriate  entries  appeared  on 
these  pages.  Following  these  pages  were  a 
few  poges  headed  "Memoranda";  ruled  in- 
to three  columns,  one  on  the  left  <rf  the  page 
for  the  date,  and  two  at  the  right  headed, 
rtspectlvely,  "Dolls."  and  "Cts."  On  one  of 
these  pages  were  two  entries  of  money  lent 
to  other  persona,  and  on  another  was  an  entry 
as  follows:  "Nov.  23  Loaned  T.  E.  Stock- 
well  without  security  125.00."  This  was 
item  4  on  the  specification.  Item  21  was 
shown  only  by  an  entry  in  the  diary  of  1901. 
This,  also,  was  a  small  book  with  one  page 
assigned  to  each  day,  and  with  similar  "Cash 
Account"  and  "Memoranda"  sections  in  the 
back  part.  In  the  diary  part  of  this  book 
on  the  page  assigned  to  April  3,  1901,  ap- 
peared this  entry:  "Loaned  Stockwell  five 
doUnrs  to  pay  Woods."  AU  the  other  items 
of  this  group  were  shown  only  by  entries 
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found  In  the  diary  of  1900.  This  was  a 
larger  book  with  a  page  for  each  day,  and 
at  the  back' there  was,  in  aifdition  to  a  "Cash 
Account"  and  "Memoranda"  section,  a  few 
ruled  pages  for  "Bills  Payable"  and  "Receir- 
able."  On  the  page  of  the  diary  part  as- 
signed to  March  7th,  this  entry  appeared: 

"I  made  walnut  cake  Leigh  (Stockwell)  and  I 
went  to  the  Castem  Star  meeting  in  Brattleboro 
afternoon  and  evening.  I  was  sick  in  evening 
and  had  to  leave  the  hall.  I  got  .a  cashier's 
check  cashed  for  S50  and  lent  the  money  to 
Stockwell.  Saw  Mary  Shepardson  in  Drug 
Store." 

This  entry  may  be  taken  as  fairly  show- 
ing the  character  of  the  entries  regarding  the 
remaining  items  of  the  group. 

[6]  The  law  does  not  require  any  particu- 
lar form  of  bookkeeping,  or  the  use  of  any 
particular  kind  of  a  book.  It  is  established 
by  the  former  decisions  of  this  court  that  if 
these  entries  are  memoranda,  merely,  they 
are  inadmissible,  for  a  man  Is  not  allowed  to 
provide  evidence  for  himself  by  making  an 
entry  of  that  character.  Parris  v.  Bellows' 
Est,  52  Vt  351 ;  Post  v.  Kenerson,  72  Vt  341, 
47  AtL  1072,  B2  L.  R  A.  652,  82  Am.  SJt.  Rep, 
948.  And  it  makes  no  difference  that  such 
entries  are  found  in  a  daybook,  journal,  or 
ledger.  Gleason  v.  Kinney's  Adm'r,  66  Vt 
560,  27  Atl.  206.  On  the  other  hand,  if  these 
entries  are  charges  in  book  account  they  are 
admissible  (Lapham  v.  Kelly,  35  Vt  195),  and 
It  is  of  no  consequence  that  they  are  found 
in  a  diary  (Gleason  v.  Kinney's  Adm'r,  supra), 
or  even  on  a  slip  of  paper  (Bell  v.  McLeran, 
8  Vt  186).  In  determining  to  which  of  these 
classes  the  entries  belong,  the  nature  of  the 
transaction  and  entry  is  to  control.  It  is  the 
manner  and  purpose  of  keeping  the  account, 
rather  than  the  form  of  the  books  themselves, 
that  is  the  important  consideration.  Post  t. 
Kenerson,  supra. 

[I,  7]  Item  4  should  be  considered  by  it- 
self. Here  we  have  an  entry,  not  In  the  diary 
part  of  the  book,  but  in  a  part  suitable,  If 
not  intended,  for  debt  and  credit  items.  The 
fact  that  the  page  is  headed  "Memoranda" 
is  not  controlling.  The  fact  that  this  entry 
was  made  there,  instead  of  in  the  body  of 
the  diary,  indicates  that  it  was  intended  for 
something  more  than  a  "note  to  help  the 
memory"  (Barber  v.  Bennett,  58  Vt  476,  4 
AtL  231,  50  Am.  Rep.  565)— even  a  charge 
against  the  decedent  The  loan  was  a  proper 
matter  of  book  charge  (Wtarden  v.  Johnson, 
11  Vt.  455;  Keeler  v.  Mathews,  17  Vt  125; 
Plimpton  V.  Gleason,  57  Vt  601),  and  while 
the  entry  lades  the  usual  formalities  of  a 
book  charge  too  much  nicety  should  not  be 
required  in  this  respect.  It  was  the  plain- 
tifTs  way  of  keeping  an  account  of  the  loan — 
her  way  of  charging  It  This  is  shown  by  the 
other  loans  so  charged  on  the  same  book. 
The  honesty  of  the  transaction  Is  not  ques- 
tioned and  the  preliminary  facts  are  found. 
This  charge  was  admissible.  The  other  en- 
tries regarding  items  of  this  group  were  not 
admissible.    They  are  mere  memoranda  and 


not  in  any  respect  book  charges.  They  ap- 
pear in  the  diary  Itself  as  a  part  of  the 
events  of  the  day  there  recorded.  There  is 
nothing  to  indicate  that  they  were  intended 
for  anything  more,  and  they  come  vrithin  the 
general  rule  excluding  diary  entries.  Cos- 
telo  V.  Crowell,  139  Mass.  588,  2  N.  E.  698; 
Hutclilns  v.  Berry,  75  N.  H.  416,  75  Atl.  650. 
■  While  the  entry  regarding  item  21  was  not 
mingled  with  other  recited  facts,  it  was  noth- 
ing more  than  a  memorandum  and  was  equal- 
ly inadmissible. 

Items  25,  26,  27  and  28.  These  are  the 
items  for  the  lumber  and  ties  from  the  Bar- 
rows lot  By  the  written  agreement  above 
referred  to,  it  appears  that  the  money  used 
to  buy  this  lot  was  the  money  of  the  plain- 
tiff, and  that,  as  between  her  and  Stock- 
well,  the  lot  belonged  to  her.  It  was  therein 
provided  that  Stockwell  should  lumber  the 
lot  and  account  to  her  for  the  proceeds.  He 
cut  the  lumber  and  ties  under  this  agreement 
and  received  therefor  $1,013.02.  At  the  time 
he  received  this  money,  he  talked  the  matter 
over  with  the  plaintiff,  and  it  was  agreed 
between  them  that  he  should  use  it  and 
pay  it  to  her  later.  Wo  acconntlng  api)ear3 
to  have  been  had  at  this  time,  and  so  far  as 
shown  he  never  informed  the  plaintiff  of  the 
net  amount  so  received.  It  is  found  that  the 
sum  above  named  was  the  gross  amount  re- 
ceived by  Stockwell,  and  that,  in  an  account- 
ing with  the  plaintiff,  it  ought  to  be  reduced 
by  the  expense  of  the  cutting  and  hauling: 
but  it  is  further  reported  by  the  court  that 
the  evidence  on  this  subject  was  so  meager 
and  unsatisfactory  that  it  was  unable  to  find 
what  the  cutting  and  hauling  amounted  to. 
The  Items  were  disallowed. 

[8-12]  As  we  have  seen,  the  antenuptial 
arrangement  created  a  trust.  This  relation 
of  the  parties  was  not  affected  by  the  agree- 
ment that  Stockwell  should  use  the  money 
for  a  short  time.  The  accounting  between 
them  was  merely  postponed;  it  was  not  waiv- 
ed. If,  as  the  defendant  here  claims,  this 
agreement  did  result  in  changing  their  rela- 
tion into  that  of  the  debtor  and  creditor, 
simply,  the  result  would  not  be  to  exclude 
the  jurisdiction  of  the  commissioners,-  but 
might  affect  the  question  on  which  the  rights 
of  the  parties  depend,  so  far  as  these  items 
are  concerned.  That  question  is :  Where  is 
the  burden  of  proof?  It  is  a  rule  very  gen- 
erally, If  not  universally,  adopted  by  the 
courts  that,  when  a  trustee  is  called  to  ac- 
count, the  burden  is  on  him  to  make  a  prop- 
er accounting,  and,  on  failure  so  to  do,  all 
intendments  are  against  him.  He  must  keep 
proper  books  and  records.  The  law  assumes 
that  he  knows  all  about  the  transactions  in- 
volved and  he  must  reveal  the  true  facts.  39 
Cyc.  476 ;  2  Perry,  Trusts,  §  821 ;  3  Pom.  Eq. 
1063.  If  he  claims  credits,  he  must  prove 
them.  Choctaw,  etc.,  R.  Co.  v.  Slttel,  21  Okl. 
695,  97  Pac.  363.  It  is  not  necessary  for  the 
cestui  to  show  that  there  Is  anything  his 
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due.  EVetbey  t.  Dnrant,  21  App.  Dir.  68,  48 
N.  X.  Supp.  839. 

This  role  accords  with  our  own  In  kindred 
matters.  See  Farwell  v.  Steen,  46  Vt  678; 
Spanldlng  v.  Wakefield's  Est.,  53  Vt.  660,  38 
Am  Bep.  700;  McCloekey  t.  Oleason,  66  Vt 
264,  48  Am.  Rep.  770;  and  Rich,  Adm'r,  ▼. 
Aastln,  40  Vt  433.  The  failure  In  the  proof, 
then  was  that  of  the  estate,  and  the  Items 
shoold  have  been  allowed. 

[IS]  The  statute  of  limitations  was  plead- 
ed and  Is  relied  apoo,  but  It  will  not  defeat 
the  plalntUTs  claim.  While  there  Is  some 
disagreement  In  the  books,  the  rule  of  the 
best  reasoned  cases  Is  that  money  lent  b;  a 
woman  to  her  hudiand  does  not  outlaw  as 
long  as  the  marital  relation  continues.  This 
results  from  the  unity  of  husband  and  wife, 
and,  notwithstanding  the  modem  statutes  re- 
garding married  women's  property  rights, 
she  cannot  sue  her  husband,  and  the  rule  re- 
mains tbe  same.  Public  policy  still  forbids 
that  tbe  parties  shall  be  vexed  by  pressing 
claims  against  each  other,  and  these  are  not 
In  danger  of  outlawing  during  coverture.  An- 
geU,  LUn.  f  60;  MeUar  v.  WUllams,  86  N. 
J.  Eq.  330,  97  Atl.  961;  Morrison  v.  Brown, 
84  Me.  82,  24  Atl.  672;  Bamett  v.  Harsh- 
barger,  106  Ind.  410,  5  N.  B.  718;  Dice  v. 
Irwin,  110  Ind.  661,  11  N.  B  488 ;  Parrett 
V.  Palmer.  8  Ind.  App.  356,  35  N.  K.  713,  62 
Am.  St.  Bep.  479;  Kennedy  v.  Knight  174 
Pa.  408,  84  AU.  686;  GlUan  y.  Wpst,  232  Pa. 
74,  81  Atl.  128.  And  it  makes  no  difference 
If  the  transaction  took  place  before  the  mar- 
riage. Fourthman  v.  Fourthman,  15  Ind. 
App.  190,  43  N.  Bu  965;  Second  Nat  Bank  v. 
Merrill,  81  Wis.  142,  60  N.  W.  603,  29  Am.  8t 
Rep.  877. 

Judgment  reversed,  and  cause  remanded. 


HOIT  et  aL  v.  VILXiAGE  OF  NORTH  TROX. 

(Supreme  Court  of  Vermont    Orleans.   Nov.  19, 
1918.) 

1.  MvmCIPAI.         COBFOBATIONB         4=3377  — 

Changs    in    Gradi— Abttttino    Ownib— 

DAXAGES— GROTTND   OF  I/IABILITV. 

In  absence  of  statutory  or  constitutional 
provisions,  change  in  grade  of  highway  made  by 
municipal  authority  does  not  entitle  an  adjoin- 
ing proprietor  to  consequential  damages. 

2.  Mttnioipai.  Oorpobations  «=>385(2)  — 
Cbanoe  in  Obade  —  RioHT  of  Abuttino 
OwNKBS— Statute. 

Under  P.  S.  3878,  to  give  abutting  owners 
right  of  action  against  village  for  damages  fronk 
raising  grade  of  street,  change  or  changes  in 
grade  complained  of  must  have  been  made  at 
one  time,  or  according  to  a  fixed  plan,  and  one 
ordinary  repair  of  less  than  three  feet  change 
cannot  be  added  to  another  to  make  up  statu- 
tory change  in  grade  of  three  feet. 
8.  EmNENi  DoKAiN  «=»101(1)— "Taking"  of 
Pbopbbtt— Raising  Grade  of  Hiohwat. 

Action  of  a  village  in  raising  the  grade  of 
a  street  from  time  to  time  did  not  constitute 
an  unlawful  "taking'  of  the  property  of  abut- 
ting owners  within  Constitution  of  Vermont 

[B^'.  Note.— For  other  definitions,  see  Words 
and  Phrases^  Second  Series,  Taking.] 


Exceptions  from  Orleans  County  Court; 
Fred  M.  Butler,  Judge. 

Action  by  William  Hoyt  and  Mary  Hoyt 
against  the  Village  of  North  Troy.  Verdict 
for  defendant,  and  plaintiffs  except  Judg- 
ment affirmed. 

H.  A.  Black,  of.  Newport  and  F.  S.  Rogers, 
of  North  Troy,  fbr  plaintiffs. 

O.  S.  Annis,  of  North  Troy,  and  B.  A. 
Cook,  of  Lorndonvllle,  for  defendant. 

POWERS,  3.  The  plalntUte  seek  to  re- 
cover damages  resulting  from  the  action  of 
the  defendant  In  raising  tbe  grade  of  the 
street  in  front  of  their  dwelling.  The  evi- 
dence tended  to  show  that  the  defendant 
bad,  from  time  to  time,  filled  In  the  street  in 
question  until  In  the  aggregate  It  had  been 
raised  more  than  three  feet,  and  that  no 
proceedings  for  a  hearing  and  assessment  of 
damages  had  been  had.  But  It  was  not 
shown  that  this  highway  had  been  raised 
more  tl^m  three  feet  at  any  one  time,  oA  at 
various  times  pursuant .  to  a  definite  plan. 
In  these  clrcumstancee,  no  cause  of  action 
was  established,  and  a  verdict  was  properly 
ordered  for  tbe  defendant. 

[1,  2]  In  the  absence  of  some  statutory  or 
coostltntlonal  pravisloQ,  a  (Change  in  the 
grade  of  a  highway  made  by  municipal  au- 
thority does  not  eotltle  an  adjoining  proprie- 
tor to  consequential  damages.  87  Gyc.  240; 
note  to  Sheehy  v.  Kansas  City  Cable  Ry.  Co. 
(Mo.)  4  Am.  St.  Rep.  401;  Pennlman  ▼.  St 
Johnsbury,  64  Vt  306.  Tbe  case  before  us 
must  stand  or  fall  under  the  provisions  of 
P.  S.  8878,  properly  construed.  It  is  to  be 
noticed  that  the  language  of  this  section  does 
not  Import  a  general  prohibition  against  a 
change  In  grade  of  more  than  three  feet 
without  notice  and  hearing,  but  restrains 
sucli  action  on  the  part  of  a  selectman  or 
road  commissioner — thereby  implying  with 
more  or  less  force  that  It  does  not  apply  to 
tbe  acts  of  successive  officers.  It  Is  further 
to  be  observed  that  tbe  prohibition  is  limited 
to  an  "alteratlim"  of  the  highway  by  chang- 
ing the  grade.  Accordingly,  it  was  held  in 
Fairbanks  v.  Rockingham,  75  Vt.  221,  64  Atl. 
186,  and  In  effect  reaffirmed  In  Collins  v. 
Barre,  91  Vt  343,  101  Atl.  43,  that  a  diange 
in  the  grade  of  three  feet  or  leas  is,  under 
the  statute,  a  matter  of  repair  and  not  of 
alteration.  In  conformity  with  thi.s  view  of 
the  law  and  in  accordance  with  what  we  re- 
gard as  the  true  spirit  of  tbe  statute,  we 
now  hold  that  one  ordinary  repair  cannot  be 
added  to  another  ordinary  repair  and  make 
the  result  an  alteration  under  the  statute; 
and  that,  in  order  to  establish  liability  in 
such  a  case.  It  must  be  shown  that  the  cliange 
or  changes  complained  of  were  made  at  one 
time,  or  according  to  a  fixed  plan.  In  Col- 
lins V.  Barre,  supra,  much  relied  upon  by  the 
plaintiffs,  the  change  was  made  at  one  time 
and  according  to  a  fixed  plan. 


»F»r  other  cases  sea  same  topic  and  KET-NUMBER  in  all  Ker-Numbsred  DlsesU  and  IndexM 
106A.-3 
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(>]  It  Is  suggested  that  the  case  sliows  an 
unlawful  "taking"  of  the  plaintiffs'  property 
within  the  meaning  of  our  constitutional 
proTlslODS.  But  this  Is  not  so.  The  "taking" 
was  done  when  the  highway  was  established, 
and  compensation  for  damages  Incident  to 
repairs  was  Included  in  the,  sum  then  award- 
ed. Fairbanks  v.  Rockin^am,  supra; 
Smith  V.  City  of  Bau  Claire,  78  Wis.  457, 
47  N.  W.  830;  Kokomo  t.  Mahan,  100  Ind. 
242 ;  Northern  Trans.  Ca  v.  Chicago,  09  U. 
8.  635,  25  L.  Ed.  336. 

Judgment  affirmed. 


BIGELOW  T.  TOWN  OF  ST.  JOHNSBURX. 

(Supreme  Court  of  Vermont    Caledonia.    Nov. 

8,  19ia) 

1.  Highways  <8=»194— Liabiuti  of  Towk— 
CuLVEBTS — Want  of  Raiuno. 

Under  statute  imposing  liability  on  town 
for  damages  sustained  by  insufficient  culvert  or 
want  of  repair  thereof,  liability  may  be  based  <tt 
want  of  railing  or  ^ard  on  a  culvert,  suitable 
to  place  and  conditions. 

2.  Highways  «=>213a)  —  Actions  fob 
WBONOrtiL  Death— Place  op  Accident- 
Evidence  SumciENT  TO  Go  to  Jdby. 

Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  whether  deceased's  automobile 
went  over  the  bank  directly  above  the  culvert 
on  a  highway  in  the  defendant  town. 

3.  Highways  «s»21S(2)  —  Actions  fob 
WjBONornL  Dsath  —  CvvroftB  —  Defect- 
Question  FOB  JUBY. 

Whether  the  liability  of  defendant  town  tor 
the  death  of  a  decedent  caused  by  his  automo- 
bile tumbling  over  a  culvert  was  established  by 
evidence  of  the  culvert's  insufficiency  for  lack 
of  a  railing  or  guard  suitable  to  the  place  and 
conditions  was  a  question  for  the  jury. 

4.  Appeal  and  Ebbob  *=3927(7)— Review- 
Dibected  Vebdict— Considebation  of  Tes- 
nuoNT. 

Upon  exception  to  the  overruling  of  defend- 
ant's motion  for  a  directed  verdict,  evidence 
must  be  considered  in  the  most  favorahle  light 
to  the  plaintiff. 

5.  Highways  4s9213(4)— Liabiutt  fob  In-- 
JUBY— Actions— Contmbutoby  Nbouobnoe 

— QUESTIONB  FOB   JUBY. 

Where  plaintiff's  evidence  shows  that  de- 
ceased, who  was  driving  his  automobile  upon 
a  public  highway  at  the  time  of  the  accident, 
was  exercising  due  care  with  reference  to  place, 
manner,  and  speed,  the  question  of  his  con- 
tributory negligence  was  for  the  jury. 

6.  Highways  «=»213(4)— Liability  fob  In- 
JCBIES  —  Actions  —  Oontbibutoby  Negli- 
gence— Dbiteb's  Eyes— Evidence. 

Evidence  that  decedent  had  stated  that 
bright  lights  of  approaching  cars  so  reflected  on 
the  wind-shield  and  on  his  glasses  that  it 
t>othered  him  to  see  the  road,  and  he  might  have 
to  stop  night  driving,  did  not  show  negligence 
as  a  matter  of  law  in  driving  his  car  at  night, 
particularly  where  it  was  not  shown  that  driv- 
er's poor  vision  caused  the  car  to  topple  over 
the  defective  culvert. 

7.  Highways  *=>213(4)— Liability  fob  In- 
juBiES  —  Actions  — Contbibutoby  Negli- 
gence—Contbdl  or  Cab— Brakes. 

In  an  action  against  the  town  for  decedent's 
wrongful  death  caused  by  car  he  was  driving 
toppbng  over  an  insufficient  culvert,  evidence 
field  not  to  show  that  decedent  was  guilty  of 
contributory  negligence  as  a  matter  of  law  in 


:not  having  his  car  equipped  with  brakes  and 
under  proper  control  when  approaching  a  curve, 
as  required  by  P.  S.  4094,  as  amended  by  Acta 
1910,  No.  130,  and.  Acts  1912,  No.  147. 

8.  Death  «=>19— Liability  of  Town  fob  Iw- 

JUBY  —  iNStTFnCIENT    CULVEBT— STATUTES — 

Notice. 
P.  8.  H  4081,  4032,  requiriqg  one  injured 
on  a  highway  through  insumciencT  of  a  culvert 
to  give  the  town  notice  within  20  days  after 
injury,  does  not  apply  to  persons  financially  in- 
jured through  the  death  of  next  of  kin. 

9.  Statutes  *!»147— Comstbuotioh— Chahch 
■8  IN  Bevibion. 

Changes  in  a  revision  of  statutes  will  not  be 
regarded  as  altering  the  law,  which  is  well 
settled  by  plain  language  in  the  statute,  or  by 
judicial  construction,  'unless  it  is  clear  that 
such  was  the  intention. 

Taylor  and  Powers,  .JJ.,  dissenting. 

Exceptions  from  Caledonia  County  Court; 
Frank  L.  Fish,  Judge. 

Action  by  Ellsha  BIgelow,  as  administra- 
tor of  the  estate  of  Edmund  C  Morse,  de- 
censed,  agaln.st  the  Town  of  St.  Johnsbnry 
for  damages  for  the  wrongful  death  of  de- 
ceased resulting  from  an  automobile  accident 
upon  a  public  highway.  Verdict  for  plain- 
tiff, and  defendant  excepts.  Judgment  af- 
firmed. 

This  action  is  brought  under  the  statute, 
in  the  name  of  the  personal  r^resentatlve 
of  Edmund  C.  Morse,  deceased,  for  the  ben- 
efit of  his  next  of  Idn,  for  damages  sus- 
tained through  his  death  in  an  automobile 
accident  when  traveling  upon  a  public  high- 
way in  the  town  of  St.  Johnsbury,  on  the 
22d  day  of  October,  1916. 

At  the  close  of  the  evidence  the  defend- 
ant moved  for  a  directed  verdict  on  grounds 
stated  In  its  brief  under  four  heads,  as  fol- 
lows: (1)  The  place  of  the  accident  was  not 
a  culvert,  within  the  meaning  of  the  law; 
(2)  negligoice  on  the  part  of  the  town  is 
not  shown;  (3)  the  decedent  was  guilty  of 
contributory  negligence;  and  (4)  no  recovery 
can  be  had  because  notice  of  the  accident 
was  not  given  as  required  by  statuta  The 
motion  was  overruled,  and  exception  saved. 

The  evidence  introduced  on  the  trial  is 
stated  below  only  so  far  as  is  necessary  in 
disposing  of  the  foregoing  motion,  outside 
of  which  no  question  is  presented. 

The  evidence  showed,  or  tended  to  show,' 
stated  In  its  most  favorable  light  to  the 
plaintiff,  the  following  facts:  Ac  the  time  of 
the  accident  Morse,  the  decedent,  accom- 
panied by  his  wife  and  the  Misses  Alice  F. 
Bancroft,  Maud  E.  Wetherby,  and  Amelia 
D.  Lee,  was  driving  his  automobile  north- 
erly over  the  public  highway  between  St. 
Johnsbury  Center  and  Lyndon,  going  north.' 
This  road  is  much  traveled.  The  place  ot 
the  accident  Is  some  500  feet  north  of  the 
railroad  crossing,  known  as  the  "Cobb  Cross- 
ing." Along  there  for  some  distance  the  road 
was  constructed  by  a  sldehlU  cut  most  of 
the  way,  removing  material  from  the  up- 
per or  west  side  and  placing  it  on  the  lower 
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or  east  side  to  tnake  the  fill.  The  evidence 
as  to  tbe  lengUi  of  tjte  fill  varied,  showing 
it  to  be  from  79  feet  to  200  feet  long.  The 
width  of  the  traveled  portion  of  the  road 
over  the  fill  varied  from  13V4  feet  to  17 
feet  and  9  inches.  At  the  culvert  it  was  "a 
bad  narrow  place."  Beneath  the  surface  of 
the  highway  at  a  certain  place  in  this  fill 
Is  a  culvert  consisting  of  a  tile  drain,  eight 
inches  inside  diameter,  covered  by  the  fill, 
and  down  four  or  five  feet  from  the  top  of 
the  edge  of  the  road.  The  bank  there  is 
quite  steep,  and  near  six  feet  high  on  the 
easterly  side  of  the  road.  On  that  side  the 
tiling  seems  to  be  protected  only  by  earth. 
On  the  westerly  side  of  the  road  there  is  a 
high  ledge  which  goes  up  to  the  height  of 
25  to  30  feet,  but  it  does  not  extend  so  far 
north  as  the  culvert.  Between  the  ledge 
and  the  culvert,  and  extending  some  farther 
north,  the  ground  is  higher  than  the  road 
and  slopes  towards  it.  At  the  upper  end  of 
the  culvert  rocks  and  stones  are  built  up 
to  the  height  of  two  or  three  feet  around 
the  tiling.  The  drain  extends  diagonally 
across  the  road,  and  on  the  culvert  there  is 
a  curve  in  the  road  toward  the  east  The 
culvert  runs  through  the  fill,  except  at  the 
npper  side  of  the  road,  and  consequently  no 
part  of  the  fill  was  necessary  (In  construct- 
ing the  road)  as  an  approach  or  (<s  approach- 
es to  the  culvert,  and  none  of  it  was  put  in 
for  such  purpose.  No  stream  of  water  runs 
through  there  regularly,  but  the  culvert  Is 
necessary  in  the  spring  of  the  year  and  in 
times  of  rainstorms  to  carry  off  surface 
water.  The  object  of  the  fill  was  to  Im- 
prove the  grade,  not  to  fill  up  to  the  struc- 
ture of  the  culvert  so  that  travelers  may 
the  better  pass  over  it.  There  was  a  fence 
on  the  bank  of  the  fill,  made  of  wooden 
posts  about  four  or  six  Inches  In  diameter, 
set  in  the  ground,  and  boards  an  inch  in 
thlf^ness  nailed  thereto.  Over  the  culvert, 
and  along  southerly  from  it  for  some  dis- 
tance, the  posts  were  rotten  where  they  went 
into  the  ground,  and  the  boards  were  old, 
weather-beaten,  and  rotten;  and  along  the 
same  place  and  distance  the  fence  was  down 
the  bank  about  eighteen  Inches  below  the 
levd  of  the  road,  and  leaning  more  or  less 
ontTv-ard  from  the  road.  New  filling  had 
been  put  into  the  road,  making  it  higher 
tluin  the  top  of  the  ground  where  the  fence 
posts  were. 

The  accident  occurred  on  Sunday  evening 
aboot  6:30  o'clock.  Hie  night  was  rery 
doady  and  qnlte  dark.  The  decedent  was 
seated  on  the  left-hand  side  of  the  front 
seat  His  wife  sat  beside  him.  The  young 
ladies  mentioned  sat  on  the  rear  seat.  When 
at  the  Cobb  croaslng  they  noticed  the  lights 
of  two  automobiles  which  were  coming  from 
the  north  on  the  other  side  of  where  the 
accident  happened.  They  saw  the  two  cars 
coming  and  spoke  about  them.  The  car 
ahead  was  being  driven  by  one  Dudley,  w^ho 
was  accompanied  by  his  wife;    the  other 


car  was  occupied  and  being  driven  by  one 
Shepard.  On  the  trial  of  this  case.  Dud- 
ley testified  that  his  car  met  and  passed  the 
decedent's  car  about  30  feet  south  of  the 
culvert;'  that  at  that  time  both  ears  were 
running  slowly  because  of  the  curve  in  the 
road ;  that  the  decedent's  car,  with  Its  lights 
burning,  "was  coming  along  the  road  very 
slowly,"  and  shortly  after  he  passed  it  the 
car  seemed  to  strike  the  fence,  and  at  the 
same  time  rolled  sldewise  over  the  embank- 
ment; that  at  the  time  the  car  went  over 
it  was  running  extremely  slow  or  had  prac- 
tically stopped;  that  the  fence  offered  no 
resistance  to  the  car — It  brpke.  and  the  part 
hit  by  the  car  simply  fell  over  the  bank; 
that  he  did  not  think  it  scraped  the  fence 
before  it  went  over — went  over  about  the 
time  it  struck  the  fence;  that  the  lights 
from  Shepard's  car  shone  directly  on  dece- 
dent's car,  and  lighted  up  the  road  very 
clearly ;  that  he  did  not  notice  the  tiling  (of 
the  culvert)  thkt  night,  but  was  there  later 
and  could  pick  out  the  place  where  the  car 
landed  at  the  bottom  of  the  bank ;  that  this 
was  at  about  the  same  point  as  the  mouth 
of  the  tile;  he  found  glass  there,  evidently 
from  the  wind-shield  of  the  car. 

Morse  and  his  wife  were  almost  instantly 
kUled,  and  Miss  Wetherby  was  so  injured 
that  she  was  thereafter  unable  to  remember 
very  much  about  the  accident. 

Shepard,  who  was  driving  the  second  car 
seen  coming  from  the  north,  testified  to  see- 
ing the  accident ;  that  at  the  time  it  occurred 
he  was  a  little  north  of  the  place  where  it 
occurred  and  going  south,  facing  it;  that  he 
saw  ttie  decedent's  car  and  Dudley's  car 
meet,  and  that  about  the  length  of  the  car 
past  their  meeting  the  lights  of  the  dece- 
dent's car  began  to  tip  and  the  car  went  over ; 
that  he  ran  down  to  where  the  car  was  and 
did  what  he  could  in  helping  to  lift  the  car 
and  get  the  people  out  from  under  it;  that 
he  visited  the  scene  of  the  accident  the  next 
afternoon,  and  then  examined  the  fence,  or 
rather  noticed  a  new  fence  there ;  that  where 
the  car  went  over  the  bank  the  dirt  seemed 
to  be  soft ;  that  he  should  think  the  car  went 
down  six  feet  before  it  stopped,  and  should 
think  the  tile  pipe  was  down  four  or  five  feet 
from  the  edge  of  the  road ;  that  the  car  went 
over  "nearly  directly  on  the  curve."  "Hie  wit- 
ness was  then  asked,  "And  that  is  where  the 
culvert  is  that  you  have  told  us  about?"  An- 
swering, he  said,  "Tes ;  I  think  the  culvert  is 
really  to  the  north.  Just  at  the  edge  where 
the  road  straightens."  lie  further  testified 
that  the  decedent's  car  was  going  ahead  very 
slowly  when  It  tipped  over ;  that  the'  next 
afternoon,  when  there,  he  "could  see  where 
the  vrlnd-shleld  was  broken,  and  where  the 
rods  stuck  In  the  earth  and  the  oil  from  the 
engine  run  out" ;  that  this  was  Just  at  the 
end  of  the  drain  pipe,  Just  front  of  the  end, 
and  It  was  where  the  car  stopped  when  it 
went  over  the  bank;   that  the  car  went  off 
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sidewlge.  In  recross^xamlnation  the  wit- 
ness said,  "It  appeared  that  It  seemed  to  tip 
nearly  straight  bodily,  as  though  It  had  given 
light  out  under  the  wheels,  and,  facing  the 
light,  It  looked  as  though  It  simply  tipped 
over." 

The  witness  testified  to  examining  the 
tracks  that  afternoon.  Thereon  he  said  there 
was  only  about  10  or  12  feet  of  track  over 
the  bank,  which  he  considered  was  made  by 
decedent's  car ;  that  as  "it  broke  off  It  made 
a  track  of  some  10  or  12  feet,  a  little  more 
than  the*  lengrth  of  the  car" ;  that  this  track 
was  nearly  directly  under  the  car,  a  little 
over  the  length  of  the  car,  not  back  10  or  12 
feet  Defendant's  attorney  then  asked  the 
witness,  "Then  you  really  think,  don't  you, 
Mr.  Shepard,  that  that  Just  caved  right  off 
there  with  him  sideways?"  to  which  the  wit- 
ness answered,  "Yes,  sir."  In  answer  to  the 
question  whether  there  was  any  evidence 
there  in  the  tracks  of  the  cars  sliding  side- 
wise  or  otherwise,  he  said  it  did  not  appear 
to  him  that  it  slid  sldewise  at  all;  that  "It 
simply  went  down  there,  and  the  turf  cut  off, 
and  it  went  off."  The  witness  said  he  saw  a 
track  below  poet  holes  back  30  or  40  feet, 
but  it  was  not  a  fresh  track,  and  he  was 
positive  It  was  made  at  some  other  tlme-;- 
not  made  by  the  decedent's  car;  that  he 
saw  tracks  back  not  over  5  or  6  feet,  which 
could  have  been  made  by  that  car — Just  a 
mark  as  it  went  off  the  bank. 

Miss  Bancroft,  a  school-teacher  and  one  of 
the  young  ladles  mentioned  as  riding  in  de- 
cedent's car,  testified  >  that  she  sat  on  the 
right-band  side  of  the  back  seat,  a&it  to  the 
fence.  On  being  asked  what  she  remembered 
about  the  accident,  stated  that  she  remember- 
ed noticing,  when  at  the  Cobb  crossing,  the 
lights  coming  down  the  hill  on  the  other  side 
of  where  the  accident  occurred,  and  spoke 
about  them,  but  did  not  remember  anything 
else  until  they  crashed  over  onto  the  fence 
and  went  down  the  bank,  tipped  onto  the 
fence;  that  she  remembered  hearing  the 
crash  then.  She  further  testified  that  the 
car  was  going  very  slowly;  that  her  head 
was  resting  on  the  back  of  the  car ;  that  she 
does  not  remember  that  she  felt  any  severe 
Jolting  before  the  car  tipped  and  went  over; 
that  she  did  not  hear  the  car  scraping  the 
fence  before  the  car  tipped  over,  and  did  not 
know  they  were  near  a  bank  or  anything — 
did  not  hear  any  cracking  of  boards  or  any- 
thing of  the  kind. 

Miss  Lee,  another  of  the  young  ladles,  rid- 
ing on  the  back  seat,  testified  that  the  car 
was  going  very  softly,  and  tipped  over  side- 
ways ;  that  the  whole  side  of  the  car  seemed 
to  settle  at  once,  and  the  car  within  a  sec- 
ond more  turned  over. 

William  Abern,  a  man  40  years  old,  who 
had  always  lived  In  the  house  on  that  road 
Immediately  north  of  the  place  of  the  acci- 
dent, and  owned  the  field  adjoining  the  high- 
way on  the  east  of  that  place,  testified  to 


helping  lift  up  the  car  so  as  to  get  the  peotde 
ont  from  under  It  after  it  went  down  the 
bank,  and  that  he  knew  where  the  tile  pipe 
was  on  the  lower  side  of  the  road.  He  was 
then  asked  to  tell  where  the  car  was  that 
night  with  reference  to  this  tile  pipe,  and 
answered  that  he  should  Judge  that  the  car 
was  partly  or  a  little  more  than  half  way 
north  of  the  tile  pipe,  tipped  over.  This 
witness  gave  further  evidence  tending  to 
show  that  the  car  passed  over  the  tile  pipe 
In  going  down  the  bank.  In  cross-examina- 
tion he  said  the  car  finally  landed  In  front 
of  the  opening  of  the  tile  pipe — tipped  over 
there.  He  further  testified  that  there  had 
always  been  a  little  culvert  there,  and  that 
the  tile  pipe  had  been  In  about  16  years; 
that  the  fence  at  the  culvert  was  made  of 
Inch  boards,  and  must  have  been  there  about 
the  same  number  of  years. 

Jack  Adams,  who  was  at  the  place  of  the 
accident  about  7  o'clock  that  night,  testified 
that  he  looked  the  fence  over,  and  noticed 
it  was  old,  one  or  two  of  the  posts  being 
rotted  away  where  they  went  into  the  ground, 
and  the  boards  old  and  rotten;  that  the 
post  holes  were  on  a  slant  down  some  18 
Inches  from  the  roadway,  and  the  road  was 
narrow  at  that  place;  that  he  saw  a  wheel 
tra<*:  along  the  edge  of  the  bank  inside  of 
where  the  post  holes  were;  that  the  #beel 
rut  went  past  three  or  four  post  holes  be- 
fore the  car  went  over  the  bank;  that  he 
followed  the  track  back,  but  not  as  far  as 
the  point  of  the  ledge;  that  the  track  was 
out  of  the  beaten  track  of  the  road,  but  not 
out  of  the  road;  that  the  distance  between 
the  extreme  right-hand  edge- of  the  traveled 
trade  and  the  edge  of  the  slope  was  probably 
a  foot  and  a  half,  and  the  fence  was  below 
the  edge  of  the  slope  about  the  same  dis- 
tance; that  he  examined  the  old  fence,  two 
or  three  lengths  of  which  were  down;  that 
back  southerly  of  the  lengths  that  went  down 
he  looked  pretty  closely  to  see  whether  there 
were  indications  of  the  fence  having  been 
scraped  by  the  automobile,  but  found  no 
such  Indications;  that  there  came  a  time 
when  the  car  was  gradually  leaving  the 
road,  and  proceeding  In  this  way  (it  looked 
to  the  witness  as  though)  the  right-hand 
wheel  passed  against  two  or  three  posts 
Just  before  It  tipped  over;  but  there  was 
no  evidence  seen  by  the  witness  indicating 
that  the  car  hit  the  fence  before  it  tipped 
over. 

E.  H.  Meachara  was  at  the  place  of  the 
accident  between  8:30  and  9:00  the  next 
morning.  Testifying  concerning  the  tracks 
supposed  to  have  been  made  by  the  decedent's 
car,  he  said  he  thought  when  the  decedent 
came  on  top  of  the  knoU  at  the  point  of  the 
ledge,  he  turned  a  little  and  ran  pretty  near- 
ly straight  until  he  got  to  the  culvert  or 
pretty  near  the  culvert,  and  went  off  "all 
ut  once" ;  that  be  did  not  think  the  decedent 
"run  more  than  the  bigness  of  the  car  off 
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from  tbe  road  after  It  began  to  break."  Tlie 
witnets  further  testified  that  be  examined 
the  fence,  but  did  not  see  any  fresh  marks 
on  It  southerly  any  distance  from  where  the 
car  went  down ;  that  he  saw  track  was  some 
oat  of  trarded  portion  of  highway,  but  not 
as  fkr  as  the  fence ;  that  somewhere  between 
60  and  70  feet  after  left  traveled  porticm  of 
road,  presume  was  out  of  main  track  S  feet; 
that  the  margin  where  tbe  right  wheel  ran 
was  some  of  the  way  dirt  and  some  of  the 
way  grass;  did  not  cut  in  much  of  any,  only 
Jnst  so  could  track  It  Began  to  cut  in  when 
got  almost  to  culvert 

Scott  S.  McDowell  testified  to  being  at  the 
place  in  question  the  same  evening  and  short- 
ly after  the  accident  occnrred,  and  to  look- 
ing over  the  fmce  with  a  flashlight  He 
stated  that  back  about  three  lengths  from 
tbe  tile  tbe  fence  was  level  with  tbe  road, 
bat  going  al<mg  within  a  laagth  and  a  half 
of  the  tile  it  was  hung  but  on  the  edge  of 
the  bapk;  that  he  ^amined  the  fence  south 
of  where  the  car  broke  it  down,  and  found 
one  post  gone,  and  tbe  boards  where  the  car 
went  over  were  all  decayed;  that  he  ex- 
amined the  fence  along  back  at  where  the 
car  went  down  to  see  whether  there  were 
marks  on  it  and  found  the  length  before 
getting  to  the  tile  pipe  slightly  grazed, 
which  was  all  the  mark  there  was  up  till 
tbe  fence  gave  way;  that  there  was  a  very 
little  grass  between  the  fraace  and  the  trav- 
eled portion  of  the  road  as  one  went  onto 
tbe  culvert  and  it  was  on  a  slant  by  the  cul- 
vert; that  back  from  tbe  culvert  tbe  grass 
was  about  level  with  the  road,  at  the  cul- 
vett  It  sloped  down  a  foot  and  a  half  along 
a  length  of  the  fence,  and  possibly  a  little 
more.  This  witness  also  testified  concern- 
ing automobile  tracks  seen  by  him  as  fol- 
lows: That  they  had  gradually  gone  out  of 
the  road  along  tbe  bank  for  (^ould  say) 
two  lengths  and  a  half  of  fence,  being  as 
Btraigtat  as  a  man  could  run;  that  they  came 
along  "close  to  the  edge  of  the  bank,  and 
the  bank  simply  caved  away  and  let  the  car 
directly  over,  turned  bottom  side  up." 

Argued  before  WATSON,  C.  X,  and  HAS- 
ELTON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

H.  a  Bburtleff,  of  Montpeller,  and  Gny 
W.  Hill,  of  St.  Johnsbnry,  for  plalnttff. 

Searles  &  Graves,  of  St  Johnsbury,  for  de- 
fendant 

WATSON,  C.  J.  [1]  The  defendant  con- 
tends that  the  culvert  in  question  had  no 
approaches,  within  tbe  meaning  of  the  law, 
and  consequently  the  plaintiff  must  show 
that  the  defect  which  caused  the  death  of 
the  decedent  was  in  the  drain  pipe  itself, 
and  not  in  any  part  of  the  dirt  highway 
which  extends  over  It;  that  unless  the  de- 
fect was  in  the  pipe  itself.  It  was  not  an 
Insuffictoicy  of  tbe  culvert  which  caused  the 


accident  But  in  this  contention  the  defend- 
ant falls  to  recognize  tbe  possibility  of  lia- 
bility upon  tbe  evidence  because  of  an  insuffi- 
ciency of  the  culvert  for  want  of  a  railing 
or  guard  suitable  to  the  place  and  condi- 
tions. If  the  cause  of  the  accident  was  such 
Insufficiency',  without  any  negligence  on  the 
part  of  the  decedent  contributing  thereto,  the 
defendant  is  liable.  Castle  v.  Guilford,  86 
Vt  540,  86  Atl.  804;  Wentworth  v.  Water- 
bury,  90  Vt  60,  96  Atl.  334. 

[2,  3]  The  evidence  particularly  shown  or 
referred  to  in  tbe  above  statement  was  such 
aa  to  entitle  tbe  plaintiff  to  go  to  the  Jury 
on  the  question  as  to  whether  the  decedent's 
car  did  not  go  over  tbe  bank  directly  above 
and  over  the  culvert  If  the  affirmative 
of  this  was  established  as  a  fact  then  the 
questions  raised  concerning  the  approaches 
to  the  culvert  became  Immaterial,  and  the 
defendant's  liability  depended  upm  whether 
it  be  shown  that  the  culvert  was  insufficient 
for  lack  of  a  railing  or  guard  suitable  to 
the  place  and  condllions.  On  this  question 
the  evidence  was  not  all  one  way,  but  much 
of  It  tended  to  show  such  insufficiency,  and 
It  was  a  question  for  the  Jury. 

[4,  S]  The  evidence  to  which  reference  is 
made  in  the  preceding  paragraph,  considered 
in  tbe  light  most  favorable  to  the  plaintltF, 
as  it  must  be  on  questions  raised  by  the 
motion  for  a  verdict,  tended  to  show,  also, 
that  the  decedent  was  in  the  exercise  of 
the  requisite  degree  of  care  at  the  time  of 
the  accident,  with  reference  to  the  place, 
manner,  aind  speed  of  driving  his  car,  thus 
making  it  a  question  for  the  Jury  to  deter- 
mine. 

[I]  It  is  said  in  particular  under  this  head, 
however,  that  the  decedent  had  no  right  to 
drive  his  car  (a)  because  of  tbe  condition  of 
his  eyes,  and  (b)  because  of  tbe  condition 
of  tbe  brakes  to  his  car.  The  only  evidence 
to  which  our  attention  is  called  touching 
the  condition  of  his  eyes  is  that  of  a  wit- 
ness who  testified  that  the  decedent,  in  a 
conversation  with  her  some  three  or  four 
weeks  before  the  accident  said,  "When  I 
meet  a  car  tbe  reflection  is  so  strong  on  the 
wind-shield  that  it  reflects  on  my  glasses, 
and  It  bothers  me  to  see  the  road."  And 
further  said  he  did  not  know  but  he  would 
have  to  stop  driving  nights,  or  something  to 
that  effect  Tbe  declaration  quoted  contains 
all  there  is  of  force  as  evidence  concerning 
the  condition  of  decedent's  eyes,  and  the 
same  might  truthfully  be  said  by  any  one 
wearing  glasses  when  driving  an  automobile. 
Tet  glasses  are  so  commonly  worn  by  per- 
sons engaged  in  such  work  as  to  give  the 
declaration  shown,  standing  alone  as  evi- 
dence on  this  question,  and  viewed  in  its 
most  favorable  light  for  the  plaintiff,  too 
slight  force  to  warrant  a  court  in  ruling,  as 
matter  of  law,  as  here  requested.  Besides, 
there  was  no  evidence  tending  to  show  that 
at  the  time  of  the  accident  the  decedent's 
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vision  waa  affected  in  tbe  way  mentioned  in 
Ills  previous  declaration  to  tbe  witness. 

[7]  Concerning  the  condition  of  the  brakes, 
the  only  evidence  In  the  case  bearing  there- 
on, and  noticed  in  defendant's  brief.  Is  the 
testimony  of  one  Goss,  who  had  charge  of 
the  repair  shop  connected  with  a  garage  at 
St  Johnsbury.  He  took  the  decedent's  car 
from  the  place  of  the  accident  to  the  garage 
mentioned  the  day  after  it  went  over  the 
bank,  and  repaired  it.  He  testified  that 
be  found  the  brakes  loose,  and  he  adjosted 
them — ^took  them  up;  that  they  were  loose 
from  the  natural  wear,  but  nothing  serious 
was  the  matter  with  them,  and  they  could 
be  used  by  allowing  for  the  wear.  Yet  it 
could  not  be  said,  as  a  matter  of  law,  that 
such  defective  condition  of  the  brakes  con- 
stituted any  part  of  the  cause  of  the  acci- 
dent; for,  as  already  seen,  according  to  the 
testimony  of  several  witnesses,  the  car  at 
the  time  of  the  accident  was  rnnnlng  very 
slowly,  and  one  witness,  who  saw  the  car 
before  and  at  the  time  it  went  over  the 
bank,  said  it  "was  either  running  extreme- 
ly slow  or  practically  at  a  standstill."  This 
evidence.  If  believed,  shows  that  the  brakes 
were  working  well  enough  so'  that  the  dece- 
dent had  full  control  of  his  car  all  the 
time  until  It  tipped  over  the  bank,  after 
which  the  brakes  could  not  have  been  effec- 
tive, even  though  in  good  working  condition. 

What  we  have  said  in  the  last  paragraph 
is  equally  conclusive  against  the  defendant's 
contentions  that  a  verdict  should  have  been 
ordered  because  the  decedent  was  guilty  of 
contributory  negligence,  in  that  he  violated 
the  statute  (P.  S.  4004,  amended  by  No.  147, 
Acts  of  1912)  in  not  providing  his  car  with 
an  adequate  brake;  and  tliat  a  recovery  is 
precluded  by  the  fact  that,  though  approacn- 
ing  a  curve,  be  did  not  have  his  car  under 
perfect  control,  as  required  by  P.  S.  4094, 
as  amended  by  No.  139,  Acts  of  1910.  Let 
it  suffice  that,  in  view  of  the  evidence,  nei- 
ther question  could  be  ruled  as  a  matter  of 
law. 

[1,1]  The  fourth  ground  of  tbe  motion, 
namely,  that  notice  of  the  accident  was  not 
given  as  required  by  law,  is  pressed  upon 
the  change  in  the  wording  of  the  statute 
from  what  it  was  when  the  case  of  Eames 
V.  Brattleboro,  54  Vt  471,  was  decided.  Then 
the  statute  read:  "That  nothing  in  this  sec- 
tion shall  be  construed  to  apply  to  any  case 
where  the  person  Injured  shall  in  conse- 
quence thereof  be  bereft  of  his  or  her  rea- 
son." Acts  1874,  No.  51.  In  the  Revision 
of  1894  (V.  S.  3493)  the  statute,  by  change 
of  wording,  was  made  to  read  as  It  now  does : 
"But  the  provisions  In  relation  to  notice  shall 
not  apply  to  a  person  who  in  consequence 
thereof  is  bereft  of  reason."  It  is  argued 
that  by  this  change  persons  financially  in- 
jured through  the  death  of  their  next  of  kin 
must  give  notice  the  same  as  they  would 
be  required  to  give  if  they  were  themselves 


physically  injured.  The  absurdity  of  snch 
a  construction  is  manifest  from  its  logical 
result  If  u  person  injured  is,  in  consequence 
tliereof,  bereft  of  his  reason,  and  tbe  Injuries 
result  in  his  death  21  days  after  the  occur- 
rence of  such  Injury,  no  action  can  be  had  or 
maintained,  under  the  statute,  for  the  benefit 
of  the  next  of  kin,  because  notice  was  not 
given  within  20  days  of  the  time  of  the  in- 
jury, during  all  which  time  the  injured  per- 
son was  yet  alive.  An  absurd  purpose  Is 
not  to  be  attributed  to  the  lawmakws,  and  a 
construction  leading  to  an  atwnrd  conse- 
quence must  always  be  avoided.  In  re  How- 
ard's Estate,  80  Vt  489,  68  Atl.  518;  Morse 
V.  Tracy,  91  Vt  476,  100  Atl.  923.  Moreover, 
it  is  not  clear  that  any  change  in  the  law 
was  intended;  and  the  rule  Is  that 'changes 
in  a  revision  of  statutes  will  not  be  regarded 
as  altering  the  law  when  it  Is  well  settled 
by  plain  language  in  the  statute  or  by  judi- 
cial construction,  unless  it  is  clear  that  such 
was  the  intention.  Clark  v.  Powell,  62  Vt 
442,  20  Aa  587;  Steams  t.  Oraham,  83 
Vt  111,  74  Atl.  486. 

l^is.  in  effect  disposes  of  all  the  substan- 
tial grounds  argued  why  a  verdict  should 
have  been  ordered,  and  the  motion  was  prop- 
erly overruled. 

Judgment  affirmed. 

TAYLOR,  J.  (dissenting).  I  am  unable  t» 
agree  that  there  is  any  evidence  fairly  tend- 
ing to  show  actionable  negligence.  It  must 
be  conceded  that  there  was  evidence  tending 
to  show  that  the  railing  as  such  was  defec- 
tive; that  the  car  went  over  the  bank  at  a 
point  directly  over  tbe  culvert  treating  the 
tile  drain  through  the  fill  as  such;  and  that 
a  suitable  guard  rail  at  that  point  would 
have  averted  the  accident  Still  an  Impor- 
tant part  of  the  case  to  establish  liability  is 
lacking.  In  no  view  of  the  evidence  was 
the  railing  a  part  of  the  culvert  or  in  any 
sense  appurtenant  thereto.  All  agree  that  the 
fill  was  not  an  approach  to  tbe  culvert  so 
our  cases  holding  towns  liable  for  insufficient 
guarding  of  approaches  are  not  in  point. 
As  I  view  it  the  evidence  tended  to  show  no 
more  than  that  the  fill  created  such  a  situa- 
tion that  the  statute  (G.  h.  i  4534)  required 
the  defendant  to  erect  and  maintain  a  suit- 
able railing.  But  towns  are  not  liable  in 
damages  for  negligence  in  this  regard. 
Moody  V.  Town  of  Bristol,  71  Vt  473,  45 
Atl.  1038.  It  is  only  for  Insufficiency  or  want 
of  repair  of  a  bridge  or  culvert  that  the  stat- 
ute gives  a  right  of  recovery.  G.  L.  (  4615. 
That  a  culvert  may  be  Insuffldant  in  contem- 
plation of  the  statute,  for  lack  of  a  railing 
or  guard  suitable  to  the  place  and  conditions. 
Is  not  questioned,  and  I  can  readily  agree 
with  the  majority  that  the  defendant's  lla« 
billty  depends  upon  whether  It  be  shown  that 
the  culvert  in  question  was  Insufficient  in 
this  regard ;  but  I  cannot  agree  that  the  evi- 
dence has  any  such  tendency.  I  conceive  the 
law  to  be  that  to  establlah  liability,  there 
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must  b«  some  evidence  ffefriy  tending  to  show 
that  the  railing  was  required  to  make  the 
culvert  safe  for  travelers.  I  find  no  evidence 
connecting  the  culvert  with  the  accident 
The  condition  of  the  roadbed  was  in  no  way 
affected  by  the  presence  of  the  tile  through 
the  flu.  The  accident  would  have  happened 
in  the  same  manner  and  for  the  same  reasons 
if  the  cnlvert  had  not  been  there,  or,  being 
diere,  if  it  had  extended  to  a  point  out- 
side the  limits  of  the  highway.  In  short, 
the  Dres^ice  of  the  cnlvert  is  in  no  way  oon- 
nected  with  the  happening  of  the  accident, 
and  the  railing  is  not  shown  to  have  been 
required  ttecause  of  the  culvert,  but  for  a 
whcdly  Independent  reason,  as  to  which  there 
is  no  liability.  I  am  forced  to  the  oondusloD 
that  the  defendant's  motion  for  a  directed 
verdict  should  have  been  sustained. 

POWlBKS,  J.,  concurs  in  tbe  dissent 


SUFE  V.  BOROUGH  OF  DOKEANCETON. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

SfUNICIPAI,    COBPOKATIONS    «=>821(20)— INJU- 
BT  FKOM   TAIX   IN    STREET  —  CONTKIBUTOBT 

Negligence— QcEaxiON  fob  Jxibt. 
In  suit  for  personal  injury  from  fall  on  ice 
accumnlated  on  sidewalk,  where  plaintiff  made 
oDt  his  own  due  care,  case  was  properly  submit- 
ted to  jury,  though  on  cross-examination  his  tes- 
timony was  confused,  contradictory,  and  raised 
doubt  as  to  his  due  care. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Trespass  by  Anthony  L.  SUfe  against  tbe 
Borough  of  Dorranceton  to  recover  damages 
for  personal  Injury.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

l^e  lacts  appear  In  the  following  opinion 
of  the  court  below  sur  defendant's  motion 
for  judgment  u.  o.  v.: 

The  plaintiff,  while  on  his  wa^  to  work,  step- 
ped and  fell  upon  certain  ice  which  had  accumu- 
Uted  on  the  sidewalk,  and  he  brought  this  action 
a^nst  the  borough  for  the  resulting  damages  of 
personal  injury.  He  asserted  as  the  fonnda- 
tiOB  of  municipal  liability,  that  the  ice  lay  in 
mounds  and  ridges,  and  the  verdict  of  the  jury 
in  his  favor  has  established  that  fact  on  suffi- 
cient evidence. 

The  defendant  does  not  ask  for  a  new  trial, 
and  makes  no  complaint  in  any  respect,  except 
our  refusal  to  give  binding  instructions  in  its  fa- 
vor, on  the  single  proposition  of  the  contributory 
negligence.  We  could  not  have  done  this,  how- 
ever, wiUwut  a  plain  invasion  of  the  jury's  prov- 
ince. 

The  plaintiiTs  direct  examination  made  out  a 
case  quite  clear  of  negligence  on  his  part.  He 
was  walking  in  an  otdlnaiT,  reasonable  manner. 
He  had  no  pravions  knowUdge  of  the  condition. 
His  ability  to  see  tbe  obstruction  was  materially 
affected  by  a  covering  of  snow,  and  perhaps  also 
by  the  partial  light  of  an  early  hour  on  a  winter 
morning.  He  could  only  have  avoided  the  ice  by 
Koiog  into  the  roadway,  which  might  not  have 
diminished  the  danger,  or  by  turning  back  on  a 
long  detour,  which  would  nave  been  a  rather 
harsh  alternative  for  a  laboring  man  on  his  way 
to  work. 


Defeudabt's  contention' is  Vased  entirely' upra 
iriiat  it  designates  the  "net  result"  of  plaintiff's 
cross-examination,  in  which,  indeed,  he  was  con- 
fused and  contradictory,  leaving  a  doubt  wheth- 
er he  really  recognized  the  ridges  before  he  step- 
ped upon  them  or  afterward.  We  might  eoar 
cede  a  marked  leaning  towaxds  the  former,  but 
only  the  jury  could  draw  the  conclusion,  resolve 
the  doubt,  determine  the  net  results',  and  say  in 
the  light  of  all  the  evidence  whether  this  man 
was  exeicisiiig  tha  ordinary  reasosiable  care 
obHgatory  upon  a  pedestrian. 

The  judges  are  all  agreed  that  binding  instruc- 
tions on  the  question  of  contributory  negligence 
were  properly  refused,  and  therefore^  in  tbe  ab- 
sence of  any  other  complaint,  the  motion  for 
judgment  non  obstante  veredicto  is  denied,  with 
exception  granted  to  the  defendant  in  this  re- 
gard. 

Terdlct  for  plaintiff  for  $1,800,  and  judg- 
ment thereon.  Defendant  appealed.  Error 
assigned  was  in  refusing  to  direct  a  verdict 
for  defendant  and  in  refusing  to  enter  judg- 
ment for  defendant  n.  o.  v- 

Argued  l)efore  BROWN,  C.  J.,  and  MES- 
TREZAT,  POTTER,  MOSCHZISKEB,  FRA- 
ZER,  and  WALLING,  33. 

Evan  C.  Jones,  B.  W.  Davis,  and  H.  A. 
Gordon,  all  of  Wilkes-Barre,  for  appellant 

C.  B.  Lenahan,  James  J.  McCabe,  and  B. 
A.  Lynch,  all  of  Wilkes-Barre,  for  appellee. 

PER  CURIAM.  This  judgment  is  affirmed, 
on  the  qpinion  of  the  learned  court  below, 
refusing  defendant's  motion  for  judgment  non 
obstante  veredicto. 


PARK  PAVING  CO.  v.  KRAFT  et  aL 

(Supreme  Court  of  Pennsylvania.    July  17, 
1018.) 

1.  Pbincipal  and  Subett  «s»42  —  Pkinci- 

TAL'B  ExismNO   DeFAITXT  —  CoNOKALMEm 
BT  OBLian— FBAVD. 

A  surety  executing  a  bond  in  ignorance  of 
his  principal's  existing  default  will  not  be  bound, 
where  knowledge  of  such  default  was  withheld 
from  him  by  obligee^  as  such  conoeaiment  of  a 
material  fact  is  a  fraud  ni>oo.  surety  which  vi*. 
tiates  the  contract. 

2.  Pbincipal  and  Subett  $=342  —  Peinci-- 
pal's  Default— Concealment. 

Where  an  obligee  in  a  surety  bond  is  ig- 
norant of  prineipaPs  csdsting  default,  or  where 
surety  has  knowledge  of  such  default,  the  bond 
is  good,  notwithstanding  existing  default. 

3.  Pbincipal  and   Subett  4=>42— Conceal- 
ment—Liabilitt  OF  Subett. 

Where  face  of  contractor's  bond  indicated 
that  it  was  given  to  insure  faiUiful  performance 
of  subsequent  work,  and, was  not  a  guaranty  of 
payment  of  any  existing  indebtedness,  and  where 
contractor's  default  at  surety's  execution  of 
bond  was  unknown  to  surety,  good  faith  required 
obligee,  having  knowledge  of  default  to  inform 
surety,  and,  wliere  he  failed  to  do  so,  bond  was 
void. 

Appeal  from  Court  of  Common  Pleas,  Erie 
County. 

Assumpsit  on  two  bonds  given  to  secure 
the  performance  of  street  paving  contracts 
by  the  Park  Paving  Company  against  George 
H.  Kraft  and  (Turtis  Johnson,  now  by  sub- 
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«tltntlon  James  D.  Johnson  and  Elizabeth 
Johnson  Duddentaoeffer,  executors  of  Cur- 
tis Johnson,  deceased.  From  a  finding  and 
Judgment  In  favor  of  the  executors  of  Cut'- 
tis  Johnson,  deceased,  the  sureties  on  the 
bond,  plalntlfT  appeals.    Affirmed. 

Argued  before  BROWN,  O.  J.,  and  MES- 
TREZAT,  POTTEE,  STEWART,  MOSCH- 
ZISKER,  FRAZER,  E(nd  WALLING,  JJ. 

Wm.  A.  McCounel,  of  Beaver,  and  Charles 
F.  Hanghney,  of  Erie,  for  appellant 

Charles  P.  Hewes,  of  Erie,  for  appellees. 

WALLING,  J.  This  Is  an  action  of  as- 
sumpsit on  two  bonds  given  to  secure  the 
performance  of  street  paving  contracts.  It 
was  heard -by  the  court.  Jury  trial  having 
been  waived.  On  August  12,  1903,  plaintiS, 
a  contracting  corporation  located  at  Roches- 
ter, Pa.,  entered  Into  a  written  contract  with 
the  city  of  Corry,  Brie  county,  for  the  con- 
struction of  a  brick  pavement  in  Center 
street.  The  work  was  to  be  commenced  on 
10  days'  notice  from  the  dty  engineer  and 
completed  within  90  days  thereafter.  Later, 
on  September  11,  1902,  plaintiff  entered  into 
a  written  contract  with  the  borough  of  Un- 
ion City,  in  said  county,  for  the  constructicm 
of  a  brick  pavement  In  High  street;  the 
same  to  be  commenced  on  5  days'  notice 
from  the  borough  and  completed  within  45 
working  days  thereafter.  Before  the  work 
was  started,  plaintiff  sublet  the  contracts  to 
defendant  George  H.  Kraft,  a  contractor  re- 
siding at  Erie,  who  began  work  on  both 
streets  the  same  fall,  bnt  failed  to  complete 
,  either  within  the  required  time.  In  fact,  he 
Abandoned  the  Oorry  contract  unfinished 
In  January,  1003,  and  It  was  completed  later 
by  plaintiff  at  a  snbstantial  loss.  Including 
penalty  for  dellty.  Kraft  finished  the  work 
at  Union  City  May  4,  1903,  after  Incurring 
poialty  for  delay  and  leaving  a  large  amount 
of  unpaid  bills,  tor  labor,  etc.,  in  violation 
of  his  contract  and  to  the  damage  of  plain- 
tiff. The  trial  court  found  that  Kraft's 
breach  of  the  Corry  contract  had  caused 
plaintiff  damage  to  the  amount  of  $2,820,  and 
his  breach  of  the  Union  City  contract  dam- 
age to  the  amount  of  $2,475.  The  contracts 
stipulated  that  Kraft  was  to  furnish  plain- 
tiff alxMtd  In  $3,000  for  the  faithful  perform- 
ance of  the  work  at  Corry  and  In  $1,000  for 
that;  at  Union  City.  However,  he  was  per- 
mitted to  proceed  with  the  work  without 
bonds  until  after  he  had  defaulted  and  be- 
come liable  for  the  damages  above  stated. 
Then  the  question  of  the  bonds  came  up 
and  Kraft  sought  a  surety.  Curtis  Johnson, 
whose  executors  are  Joined  as  defendants, 
was  then  In  Oallfomia,  and  se^ns  to  have 
left  his  affairs  at  Erie  in  charge  of  his  son, 
James  D.  Johnson,  who,  on  May  23,  1003,  at 
the  request  of  Kraft,  signed  his  father's  name 
as  surety  on  the  bonds.  Hts  authority  for 
80  doing  is  conceded.     The  bonds  were  In 


the  usual  form,  and  In  terms  referred  to  the 
future.  James  D.  Johnson  had  no  knowl- 
edge  that  any  work  had  been  done  under 
the  contracts  or  that  any  default  had  oc- 
curred or  liability  resulted.  He  imderstood 
the  bonds  to  be  security  for  future  wmrk,  and 
was  not  informed  to  the  contrary  by  either 
Kraft  or  the  plaintiff,  although  they  both 
had  full  knowledge  of  the  default  and  dam- 
ages as  above  stated.  Curtis  Johnson  knew 
nothing  of  the  transaction  until  suit  was 
brought  against  him  five  years  later. 

[1-3]  This  appeal  by  plaintiff  Is  from  the 
decision  of  the  court  below  In  favor  of  the 
surety.  While  there  is  some  lack  of  uni- 
formity in  the  cases  cited  from  different  Ju- 
risdictions, we  believe  the  conclusion  of  the 
trial  court  accords  with  the  weight  of  au- 
thority and  with  our  own  decisions.  The 
true  rule  seems  to  be  that,  where  the  prin- 
cipal is  In  default,  and  the  surety  executed 
the  bond  in  Ignorance  thereof,  he  will  not 
be  bound,  where  knowledge  of  such  default 
was  withheld  from  him  by  the  obligee,  but 
where  the  obligee  Is  also  ignorant  of  the  de- 
fault, or  where  the  surety  has  knowledge  of 
It,  the  bond  Is  good.  See  32  Cyc.  pp.  82  to 
66,  Inclusive;  Dinsmore,  Trustee,  etc,  v. 
Tldball  et  al.,  34  Ohio  St  411;  State  of  N. 
J.  V.  Sooy,  39  N.  J.  Law,  135;  Franklin  Bank 
▼.  Cooper,  39  Me.  542.  Where  the  principal 
was  a  defaulter  and  Ind^rted  to  the  plain- 
tiff, and  that  fact  was  withheld  from  the 
sureties  when  the  bond  was  given,  such  con- 
cealment was  a  fraud  upon  the  sureties  and 
avoided  the  bond  as  to  them.  Lauer  Brew- 
ing Co.  y.  RUey,  195  Pa.  449,  46  Aa  71.  See, 
also,  Wayne  v.  Commercial  National  Bank, 
52  Pa.  343,  350. 

_  "That  concealment  of  a  material  fact  will 
vitiate  a  contract  of  guretynhip  is  unquestion- 
ably the  law  of  this  state.  When  a  contract  of 
Buretyship  is  entered  into,  the  surety  is  entitled 
to  know  all  the  material  facts  concerning  it,  and 
if  the  person  for  whose  benefit  the  suretyship  is 
contracted  conceals  any  material  fact  of  im- 
portance in  the  determination  of  the  surety  to 
undertake  the  contract,  such  concealment  is  a 
fraud  upon  the  surety  and  will  vitiate  the  con- 
tract." Boll  et  aL  v.  Stuhl  et  al.,  4  Pa.  Super. 
Ct.  52,  58. 

James  D.  Johnson  did  not  reside  at  or 
near  where  the  work  was^one,  and  the  evi- 
dence shows  had  no  knowledge  of  the  con- 
tracts or  that  anything  had  been  done  un- 
der them.  The  bonds  on  their  face  indicat- 
ed that  they  were  to  insure  faithful  per- 
formance of  work  thereafter  to  be  done,  and 
not  a  guaranty  of  the  payment  of  an  exist- 
ing indebtedness  or  fixed  liability.  Under 
such  circumstances  good  faith  required  tliat 
the  real  facts  be  made  known  to  the  surety, 
and  they  were  not.         ,r 

The  other  defenses  silggested  ^ere  not 
passed  upon  by  the 'trial  court,  nor  do  we 
deem  It  necessary  to  consider  them.  We 
have  examined  the  numerous  assignments, 
but  find  no  reversible  error  In  the  record. 

The  Judgment  Is  afilrmed. 
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SMITH  V.  aCHOIX. 


(Supreme  Court  of  PennSflvania.     July  17, 
1918.) 

1.  Afpeal  and  Erbob  ^3>1— Statutobt  Pbo- 

CEEDinO. 

!%«  general  role  is  tliat,  -where  a  proceeding 
ia  contrary  to  the  commMi  law,  no  appeal  is 
p«rmittpd,  except  as  expressly  allowed  by  stat- 
ute, and  in  all  such  cases  the  legislative  provi- 
sions conferring  the  right  of  review  must  be 
strictly  adhered  to. 

2.  Affeai,  and  Ebbob  «=>78(3)— Statutoby 
Pbocbedino  —  Inteblocutobt  Obdeb— 
"Pinal  Judgment." 

In  proceeding  under  Act  April  20,  1905  (P. 
h.  230),  for  citation  to  show  cause  why  poa- 
sesBor  of  realty  should  not  deliver  it  to  pur- 
chaser at  sheriff's  sale  an  order  discharging  rule 
for  Judgment  for  want  of  sufficient  answer,  and 
awarding  a  jury  trial  on  question  of  adverse 
possession,  was  interlocutory,  and  not  a  "final 
judgment,"  so  as  to  come  within  section  18,  p. 
245. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Final  Judgment.] 

3.  Appeai.  and  Ebbob  «=»103  —  Decibidnb 
Reviewable  —  Denial  or  Jusoment  roa 
Want  op  SnjnciKST  AmoAViT  of  De- 
fense—Statdte. 

In  proceeding  under  Act  April  20,  1905  (P. 
L.  239),  for  citation  to  show  cause  why  posses- 
sor of  realty  should  not  deliyer  possession  to 
r chaser  at  aherirs  sale.  Act  April  18,  1874  (P. 
64),  allowing  appeals  from  orders  refusing 
judgment  for  want  of  sufiBcient  afiidavit  of  de- 
fense, did  not  apply. 

4.  Plkadino  «=>S43  —  Judouknt  on  rm 
Pleadinos— Recobd. 

In  proceeding  under  Act  April  20,  1905  (P. 
L.  239),  for  citation  to  show  cause  why  pos- 
sessor of  realty  should  not  ddiver  possession  to 
purchaser  at  sherififs  sale,  plaintiff  could  not 
suGceasfuIly  contend  that  judgment  should  have 
been  granted  as  if  on  "argument  upon  petition 
and  answer,"  where  facts  in  record  did  not  war- 
rant such  judgment. 

5.  Appeal  and  Bbbob  «=368&— Pafeb  Books 
— Dkfectb. 

An  appellant's  paper  boofc  is  defective, 
where  it  fails  to  set  forth  in  full  the  rule  for 
judgment  taken  in  the  court  below,  and  does 
not  show  that  the  sufiBdency  of  an  answer  was 
attacked. 

6.  Appeal  and  Ebbob  4=3725(1)  —  Absion- 
XENT  or  £^bob— Defects. 

Where  only  assignment  of  error  stated  ap- 
pellant's version  of  rule  for  judgment  for  want 
of  sufficient  answer,  and  order  of  court  below, 
which  was  complained  of,  but  did  not  set  them 
forth  iptdssimis  verbis,  assignment  was  fatally 
defective,  and  appeal  will  be  quashed. 

Appeal  from  Court  of  Common  Pleas,  Phll- 
adelptala  Count;. 

Scire  facias  by  Martha  W.  Smith  against 
Augusta  C.  SchoU,  under  which  property  was 
sold,  with  petition  by  Otto  Wolff,  the  pur- 
chaser, for  citation  to  show  cause  why 
Charles  A.  Scholl,  the  party  In  possession, 
should  not  deliver  jwssesslon  to  petitioner. 
Rule  for  Judgment  for  want  of  a  sufficient 
answer  discharged,  and  Jury  tflal  award- 
ed on  question  of  adverse  possession,  and 
petitioner  appeals.    Appeal  quashed. 

Ai^ed  before  MBSTREZAT,  POTTER, 
HOSCHZISKBR,  FRAZER,  and  WAL- 
LIM«,  JJ. 


George  W.  Harkins,  Jr.,  of  Philadelphia, 
for  appellant 

Albert  T.  Bauerle,  of  Philadelphia,  for  ap- 
pellees. 

MOSGHZISKEIR,  J.  December  30,  1895, 
a  scire  facias  was  Issued  on  a  mortgage  giv- 
en by  Augusta  C  SchoU  to  Martha  W.  Smith, 
and,  after  two  returns  of  nihil  babet,  the 
incumbered  premises,  being  the  property 
now  in  controversy,  were  sold,  on  April  6, 
1896,  to  Otto  Wolff,  to  whom.  May  16,  1896. 
a  sheriff's  deed  was  executed,  adcnowledged, 
and  delivered.  Nothing  was  done  by  Mr. 
Wolff  toward  securing  possession  till  May 
15,  1917,  one  day  prior  to  the  expiration  of 
21  years  from  the  date  of  the  sheriff's  deed, 
at  whldi  time  he  presented  a  petition,  under 
Act  April  20,  1906  (P.  L.  239),  for  a  dtatioB 
to  show  cause  why  Charles  A.  Scholl,  re- 
spondent, should  not  deliver  to  him  posses- 
sion of  the  premises  in  question.  An  answer 
was  filed,  wherein  respondent  claimed  title 
by  adverse  possession  for  21  years,  and  pray- 
ed a  Jury  trial ;  also,  as  the  heir  of  his  moth- 
er, the  deceased  mortgagor,  he  attempted  to 
set  up  a  trust  arising  out  of  alleged  frand 
In  the  pnrdiase  by  Mr.  Wolff.  On  a  rule 
for  Judgment  for  want  of  a  sufladent  answer, 
the  court  below  held  the  averments  as  to  the 
trust  inadequate,  but  at  the  same  time  dis- 
charged the  rule  and  awarded  an  issue.  Pe- 
titioner has  appealed. 
The  order  appealed  from  is  as  follows: 
"The  rule  is  therefore  discharged,  and  a  jurjr 
trial  ordered  upon  the  question  of  adverse  pos- 
session; the  form  of  issue  to  be  prepared  by 
counsel  and  submitted  to  the  court." 

Respondent  asks  that  the  appeal  be  qnash- 
ed,  on  the  ground  that  this  order  Is  Inter- 
locutory. Petitioner  resists  the  motion  to 
quash,  contending  the  order  Is'  appealable, 
and  that  the  pleadings  of  record  show  a  state 
of  facts  entitling  him  to  final  Judgment  for 
possession  of  the  property  in  controversy. 

While  the  statute  la  not  expressly  averred, 
yet,  concededly,  the  proceedings  at  bar  were 
begun  under  the  act  of  1906,  supra.  The 
statute  in  question  provides  for  a  petition 
and  answer,  and  that  "the  petitioner  may 
order  the  cause  for'argument"  thereon;  also 
for  a  "rule  for  Judgment  upon  the  whole  rec- 
ord," a  prayer  for  "a  hearing  or  Jury  trial," 
and  that  the  court  may  "at  any  stage  of  the 
proceedings  allow  an  issue  to  be  framed, 
though  the  cause  be  ordered  for  a  hearing 
upon  petition  and  answer  or  npon  the  whole 
record."    Section  8,  P.  L.  242. 

[1, 2]  Is  the  order  complained  of  one  from 
which  an  appeal  may  be  taken?  The  gener- 
al mle  is  that,  where  a  proceeding  is  con- 
trary to  the  common  law,  no  appeal  is  per- 
mitted except  as  expressly  allowed  by  stat- 
ute, and,  in  all  such  cases,  the  leglslatlTe 
provisions  conferring  the  right  of  review 
must  be  strictly  adhered  to.  See  numerous 
relevant  authorities,   M<niaghan's  Appellate 
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Practice,  I  48,  note  1.    The  act  of  1905,  su- 
pra, provides: 

"From  any  final  judgment,  and  from  the  re- 
fusal of  the'court  to  open  a  judgment  by  default, 
an  appeal  may  be  taken  to  the  Supreme  or  Su- 
perior Court"    Section  18,  P.  L.  245. 

It  Is  obvious  that  the  words  "final  judg- 
ment," in  this  statute,  do  not  include  the 
award  of  an  Issue,  since  by  such  an  award 
the  court  In  no  sense  decides  the  merits  of 
the  case,  but  rather  postpones  decision  there- 
on until  raised  before  a  jury,  where  all  ques- 
tions of  law  and  fact,  which  the  trial  tribunal 
may  deem  material,  can  be  ruled  and  deter- 
mined. Moreover,  the  Issue  here  ordered 
was  neither  formulated  by  counsel  nor  ap- 
proved by  the  court  below;  therefore,  strict- 
ly speaking,  this  appeal  Is  from  an  order 
directing  an  issue  to  be  framed  which  is 
never  considered  flnaL  Watklns  v.  Hughes, 
206  Pa.  520,  66  Atl.  22;  Kenwortby  v.  Bqul- 
tabte  T.  Co.,  218  Pa.  286,  67  AtL  469. 

[3]  Appellant  contends,  however,  that  the 
refusal  of  the  judgment  at  bar  is  a  "final" 
appealable  order,  because  the  case  comes 
within  the  provisions  of  the  act  of  Ajwil  18, 
18T4  (P.  li  64),  expressly  allowing  an  ap- 
peal where  judgment  for  want  of  a  suffi- 
cient aflldavit  of  defense  is  refused.  In  the 
first  place,  the  act  cited  has  no  general  ap- 
plication to  special  statutory  proceedings, 
such  as  those  before  us;  and,  next,  even 
when  this  legislation  applies.  It  does  not  fol- 
low that  an  order  appealed  from  thereunder 
Is,  ex  necessitate,  "final."  Under  the  act  of 
1874,  supra,  an  appeal  lies  from  the  declina- 
tion of  the  court  to  enter  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  not  by 
reason  of  the  refusal  being  a  final  judgment. 
In  the  technical  sense  of  that  term,  for  it  is 
not,  but  simply  because  the  statute  express- 
ly provides  for  an  appeal  in  such  case.  We 
conclude  that  the  act  relied  upon  has  no  rel- 
evancy, and  further,  under  the  circumstanc- 
es of  this  case,  that  the  order  in  question 
should  be  treated  as  in^rlocutory. 

[4]  The  petitioner's  other  contention,  how- 
ever, requires  consideration  of  the  question 
whether,  under  the  act  of  1905,  supra,  on 
the  pleadings  before  the  court  below,  that 
tribunal  should  have  entered  a  final  judg- 
ment for  possession  of  the  property  in  con- 
troversy, Instead  of  an  interlocutory  order 
directing  an  issue. 

TTiis  Is.  a  purely  statutory  proceeding, 
where  the  parties  must  act  in  strict  accord 
with,  and  have  only  such  rights  as  are  glv- 
ea  by,  the  governing  legislation;  particu- 
larly is  this  rule  applicable  in  the  present 
case,  where  plaintiff  seeks  a  summary  judg- 
ment, the  effect  of  which  would  be  to  con- 
firm his  assertion  of  title,  and  vest  him  with 
,tbe  legal  right  to  possession  of  real  estate 
which  defendant  claims  to  have  owned  and 
.occupied  without  molestation  or  counterclaim 
,Qf  .title,  for  21  years  or  more. 

As  already  shown,  the  act  of  1905,  su- 
praKDBQvldes  two  separate  and  dietinct  meth- 


ods for  obtaining  decisions  on  the  pleadings: 
(1)  "The  petitioner , may  order  the  cause  for 
argument  upon  petition  and  answer."  (2)  He 
may  enter  a  "rule  for  judgment  up(m  the  whole 
record." 

The  record  in  this  case  discloses  no  formal 
motion  or  order  that  the  cause  be  fixed  "for 
argument  upon  petition  and  answer" ;  but, 
assuming,  while  not  deciding,  that  a  rule 
for  judgment  for  want  of  a  sufficient  answer 
is  the  equivalent  of  such  procedure,  still 
here  neither  the  petition  nor  answer  indi- 
cates the  time  when  the  citation  for  posses- 
sloh  actually  issued,  a  date  which,  accord- 
ing to  appellant's  own  theory,  is  essential 
to  the  maintenance  of  his  case — he,  so  far 
as  the  records  show,  being  obliged  to  d^end 
upon  the  issuance  of  that  writ  to  prove  a 
demand  which  would  stop  the  running  of  de- 
fendant's alleged  adverse  possession.  True, 
the  order  Indorsed  on  the  petition  indicates 
when  the  citation  was  authorized;  but,  for 
all  this  discloses,  the  writ  may  not  have  gone 
out  for  days  thereafter.  On  the  facts  em- 
bodied In  the  pleadings  brought  before  the 
court  below  by  plalntlfTs  rule — ^1.  e.,  the  pe- 
tition and  answer — that  tribunal,  even  If 
so  empowered,  was  not  in  a  position  to  enter 
final  judgment  against  defendant,  and  wonld 
not  have  been  warranted  in  so  doing. 

What  we  have  Just  written  suffidraitly  dis- 
poses of  the  first  method  of  obtaining  a  sum- 
mary judgment  under  the  act  of  1906,  supra. 
As  to  the  second,  plaintiff  took  no  "rule  for 
judgment  upon  the  whole  record,"  and,  since 
he  did  not  attempt  to  avail  himself  of  that 
remedy,  this  court  Is  not  called  upon  to  con- 
sider or  discuss  points  of  law,  argued  In  the 
paper  books,  which  depend  for  their  funda- 
mental facts  upon,  sudt  a  review;  the  de- 
termination of  these  interesting  questions 
may  await  the  jury  trial  ordered  by  the 
common  pleas,  when,  no  doubt,  all  the  es- 
sential relevant  circumstances  will  be  prop- 
erly developed.  We  conclude  that,  on  the 
peculiar  facts  at  bar,  there  was  no  abuse  of 
discretion  in  awarding  an  issue;  but,  even 
were  this  not  the  case,  the  present  appeal 
should  be  dismissed,  for  the  reasons  next 
stated. 

[5, 6]  Appellant's  paper  book  does  not  prop- 
erly exhibit  the  rule  for  judgment  The 
printed  docket  entries  show  no  more  than 
what  purports  to  be  the  substance  of  that 
rule;  and,  under  the  heading,  "Judgment  of 
the  Court,"  this  appears: 

"The  court  below  digcharjted  plaintiffs  rule 
for  judgment,  as  follows;  'The  rule  [tor  Judg- 
ment] is  therefore  discharged,'  ete." 

— which,  it  will  be  observed,  does  not  even 
show  that  the  suflldency  of  the  answer  was 
attacked.  In  fact,  a  copy  of  the  rule  Is  no- 
where to  be  found  in  the  paper  books,  and 
we  have  been  obliged  to  go  to  the  original 
record  to  Inspect  It ;  this,  of  Itself,  Is  enough 
to  warrant  the  dismissal  of  the  appeal. 

Finally,  the  sole  assignment  of  error  Is 
fataU;  defective;    ia.  place  of  stating  the 
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rule  in  question  Terbattm,  only  appeUtmt's 
vwBlon  tbereof  1b  given,  followed  by  a  traja- 
script  of  the  order  last  above  qqoted.  tra- 
der onr  cases,  both  tbe  role  and  tbe  order 
discharging  it  must  be  stated  ipBissknls  rei^ 
Us;  this  is  so  well  established,  it  is  not 
necessary  to  cite  anthorltlea.  Tbaa  it  may 
be  seen  that,  aside  from  tbe  controlling  mat- 
ters  previously  determined :  against  petition- 
er. In  view  of  the  IneffectlTeness  of  his  only 
assignment  of  error,  tiiere  is  nothing  before 
us  to  Justify  a  reversal  of  tbe  order  appealed 
from;  and  this  is  true,  without  regard  to 
the  faults  in  appellant's  paper  book. 

For  the  several   reasons  stated,  tbe  ap- 
peal to  qnasbed. 


COHEN  y.  TRADESMEN'S  NAT.  BANK. 

(Supreme  Coart  of  Pennsylvania.     July  17, 
19ia) 

1.  Neguoence  i8=>2— Right  or  Action. 

An  action  for  negligence  can  be  maintained 
only  in  case  defendant  fails  to  perform,  or 
negligently  performs,  some  duty  wMoh  he  owes 
to  plaintiff,  which  may  be  either  an  express  or 
imMied  duty,  or  a  specific  duty  owing  to  plain- 
tiif,  or  a  general  duty  owing  to  the  public. 

2.  Banks  awd  Banking  «=s>171  (2)— Nkoli- 
oencb  in  coixectinq  check— llabiuty. 

For  its  negligence  in  collecting  a  check  a 
collecting  bank  is  liable  only  to  the  person  or 
corporation  which  employed  it  to  make  the  col- 
lection. 

a  Banks  and  Banking  «s>166— Aoxnot— 
CoLLKonoN  or  Check. 

Tbe  relation  between  the  depositor  of  a 
check  and  the  ban);  receiving  it  for  collection  is 
that  of  principal  and  agent;  the  bank  being 
agent  for  the  holder  or  payee  only,  and  not  for 
tbe  drawer  or  maker. 

Appeal  from  Superior  Court 

Action  by  Elmanuel  Cohen  against  the 
Trademen's  National  Bank.  From  a  judg- 
mtat  of  tbe  Superior  Court,  affirming  a  Judg- 
ment of  the  municipal  court  of  Philadelphia, 
entered  on  a  verdict  for  plaintiff  for  $260, 
defendant  appeals.  Judgment  reversed,  and 
judgment  altered  for  defendant,  with  direc- 
ti<»i. 

Argued  before  BROWN,  C.  J.,  and  MOSOB- 
ZISKER,  FRAZEB,  WALUNG,  and  SIMP- 
SON, JJ. 

Charles  Biddle  and  Bayard  Henry,  both  of 
Philadelphia,  for  appellant. 

Charles  a  Bartlett,  of  Philadelphia,  for  ap- 
pellee. 

SIMPSON,  J.  Plaintiff  sent  to  the  treasur- 
er of  a  dub  to  which  he  belonged  his  check 
for  129.15,  drawn  <m  the  Sonthwark  National 
Bank.  Tbe  treasurer  deposited  the  check 
with  the  club's  banker,  which  In  turn  sent  It 
to  defendant  for  collection.  By  mistake  de- 
foidant  presented  it  to  tbe  wrong  bank, 
which  returned  it  with  "W.  B."  written  there- 
on, signifying  that  It  had  been  sent  to  the 
"Wrong  bank."  The  writing  was  obscure, 
and  defendant,  mistaking  the  "W.  B."  for, 


"N.  F."  which  slgnifled  "No  funds,"  returned 
it  to  the  banker  with  ah  indorsement  thereon 
of  "Not  sufBdent  funds."  The  banker  in  turn 
sent  it  back  to  the  treasurer  of  the  club,  who 
returned  it  to  plaintiff,  upon  receiving  anotbr 
er  check  from  plaintiff  for  a  like  amount. 
Plaintiff  bad  sufficient  funds  in  tbe  Sonth- 
wark National  Bank  with  which  to  pay  the 
flrst-mentlMied  check.  He  had  no  contractual 
relatiooB  with  defendant. 

The  statement  of  dalm  avers  that  defend- 
ant "carelessly  and  negligently  sent  said 
check  to  the  wrong  bank,  which  said  bank 
returned  tbe  plaintiff's  diedc  to  die  d^end- 
ant  bank,  and  upon  its  return  tbe  said  defend- 
ant cardeasly  and  negligently  placed  upon  the 
plaintiff's  check  its  slip,  and  marked  tbe  same 
'Not  sufficient  funds,'  and  returned  said 
chedc"  to  the  hanker  of  the  dub.  No  other 
cause  of  action  is  averred,  but  it  is  said  that 
by  reason  of  the  above-stated  negligence 
"plaintiff  has  auatained  substantial  damage 
to  his  credit,  business,  standing  and  reputa- 
tion." 

At  the  trial  in  the  mimldiml  court  of  Phil- 
adelphia, the  above  facts  regarding  the  check 
were  shown;  each  party  submitted  a  point 
for  binding  infitructioas ;  defendant's  point 
was  refused,  and  plaintUTs  affirmed;  and  th* 
case  was  submitted  to  the  Jury  to  determine 
the  amount  of  the  verdict  The  verdict  was 
for  (200.  Defendant  then  moved  for  Judgr 
ment  non  obstante  veredicto,  which  motion 
was  dismissed,  and  Judgment  entered  on  tbe 
verdict  Defendant  thereupon  appealed  to 
the  Superior  Court,  which  affirmed  the  Judg- 
ment below,  and  from  that  Judgment  of  af- 
firmance this  appeal  was  taken.  The  assign- 
ments of  error  raise  but  a  single  question: 
Ought  the  trial  Judge  to  have  given  binding 
instructions  In  favor  of  defendant?  and  that 
point  alone  will  be  consldeired,  despite  defoid- 
ant's  extended  argument  as  to  the  measure  of 
damages. 

[1]  As  stated  above,  the  action  is  negli- 
gence, an  action  which  can  be  maintained 
only  in  case  defendant  falls  to  or  negligently 
performs  some  duty  whlph  he  owes  to  the 
plaintiff.  That  duty  may  be  express  or 
implied,  may  be  a  spedflc  duty  owing  to 
plaintiff,  or  a  goieral  one  owing  to  the 
public,  of  which  plaintiff  is  a  part,  and 
it  may  arise  as  the  result  of  a  contract,  m 
statute  or  the  common  law ;  but  It  must  ex- 
ist in  some  way  as  between  the  plaintiff  and 
the  defendant.  There  was  no  contract  be^ 
tween  the  parties  to  this  action,  and  no  stat- 
ute In  any  way  dealing  with  tbe  subject;  and 
hence  plaintiff's  counsel  fairly  and  frankly 
puts  his  right  to  recover  upon  the  proposi- 
tion that  tbe  nature  of  a  bank's  business  Is 
such  that  it  "owes  a  general  duty  to  all  th» 
public  not  to  be  guilty  of  negligence"  in  the 
transaction  of  its  business.  For  that  pn^>o- 
sition  he  dtes  only  McKlnster  v.  Bank  of 
Utlca,  8  Wend.  (N.  X.)  46,  affirmed  on  appeal 
in  Bank  of  Uttca  v.  McKlnster,  11  Wend.  (N. 
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Y.)  473,  and  Bank  of  Wasbington  ▼.  Trlplett, 
1  Pet  25,  7  L.  Ed.  37.  Unbappily  those  cases 
do  not  bear  out  his  contention. 

In  McKlnster  v.  Bank  of  Utica,  plaintiff 
was  the  owner  of  a  note  and  pledged.  It  with 
one  Pardee  as  collateral  security  for  a  debt 
of  his  (McKlnster's)  under  an  agreement  tbat 
In  case  of  nonpayment  It  was  to  be  returned 
to  plaintiff.  Pardee  deposited  it  with  defmd- 
ant  for  collection,  and  defendant  protested 
It,  but  failed  to  give  notice  to  Dygert,  the 
only  responsible  Indorser  on  It.  It  was  held 
that  as  "the  property  In  the  note  was  not 
vested  In  Pardee — ^he  held  It  as  collateral  se- 
curity, to  be  returned  If  not  paid" — the  bank 
was  really  acting  as  agent  for  plaintiff,  the 
real  owner  of  the  note,  and  was  liable  to  him 
tor  its  negligence.    ^ 

In  Bank  of  Washington  v.  Trlplett,  supra, 
the  suit  was  by  the  holder  of  th»  note,  and 
the  bank  was  held  to  be  the  agent  of  the 
holder,  and  not  of  the  drawer. 

[2,  3]  It  Is  well  settled  that  the  relation 
between  the  depositor  of  a  check  and  the 
bank  whldi  receives  it  for  collection  is  that 
of  principal  and  agent  (2  Mlchie  on  Banks 
and  Banking,  1502;  Montgomery  Bank  v. 
Albany  City  Bank,  7  N.  Y.  450;  Dodge  v. 
Freedman's  Savings  &  Trust  Co.,  9S  U.  S.  379, 
28  L.  Ed.  920),  and  that  the  bank  is  agent 
for  the  holder  or  payee  only,  and  not 
'  for  the  drawer  ot  maker  (2  Bolles  on  Mod- 
em Law  of  Banking,  511;  Ward  t.  Smith, 
7  Wall.  447,  19  L.  Ed.  207 ;  Bank  of  Wash- 
ington T.  Trlplett,  supra).  This  conclusion 
Is  In  accord  with  the  general  law  of  agency, 
that  the  agent  is  liable  only  to  his  principal 
tor  any  acts  or  neglects  In  relation  to  the 
Bubject-inatter  of  the  agency.  He  may,  of 
course,  become  liable  to  others  for  his  torts, 
as  for  slander,  libel,  or  Injuries  to  person  or 
property,  or  to  the  commonwealth  for  his 
crimes^  and  cannot  shield  himself  behind  his 
agency.  Here,  however,  no  such  cause  of  ac- 
tion is  averred,  but  only  carelessness  and 
negligence  in  sending  the  check  to  the  wrong 
bank,  and  in  returning  It  with  a  slip  upon  It 
marked  "Not  saflSdent  funds,"  and  for  those 
neglects  plaintiff  cannot  be  heard  to  com- 
plain. 

As  a  result  of  our  Independent  ezamlDatlon 
we  have  found  two  cases  directly  In  point, 
both  antagonistic  to  plaintiff.  In  McCuUock 
V.  Oommerdal  Bank,  16  Da.  666,  It  appeared 
that  a  note  had  been  deposited  for  collection ; 
the  collecting  bank,  protested  It  and  gave  no- 
tice to  the  second  indorser,  but  negligently 
failed  to  notify  the  first  indorser.  The  second 
Indorser  psld  the  note,  and  sued  the  bank  for 
Its  neglect.  It  was  held  that  there  was  no 
privity  between  him  and  the  bank,  which  was 
responsible  to  the  holder  only,  and  plaintiff 
was  not  permitted  to  recover. 

Our  own  case  of  Morris  v.  First  Nat.  Bank 
of  Allegheny,  201  Pa.  160,  50  Atl.  1000.  de- 
cides the  same  thing.  There  a  sight  draft 
was  deposited  with  the  First  National  Bank 


of  C!hlcago,  and  credit  given  the  depositor  for 
the  amount  thereof.  The  Chicago  bank  sent 
It  to  the  defendant  "for  collection,"  and  the 
amount  thereof  was  lost,  by  reason  of  the 
failure  of  the  defendant  to  give  prompt  no- 
tice of  Its  nonpayment  A  nonsuit  was  en- 
tered. Inter  alia,  because  there  was  no  con- 
tractnal  relation  between  the  plaintUBs  and 
the  defendant,  but  only  between  the  two 
banlcs;  the  defendant  having  accepted  the 
note  "for  collection"  for  the  Chicago  bank. 
We  sustained  the  entry  of  the  nonsuit  vpoa 
that  ground. 

Upon  prlncipl«  and  authority  alike,  there- 
fore, the  decision  of  the  Superior  Court  was 
wrong,  and  hence  the  Judgment  of  the  Su- 
perior Court  and  also  that  of  the  municipal 
court  of  Philadelphia  are  reversed,  and  judg- 
ment is  here  entered  for  the  defendant ;  this 
judgment  to  t>e  entered  also  on  the  records  of 
the  municipal  court  of  Philadelphia,  and  all 
future  proceedings  thereon  had  In  said  court 


EHBENSTROM  v.  HESS. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  Affeai.  and  Ebbob  «=»1002— Bbvikw— Ev- 

IDENCE. 

In  action  for  commissions  on  sale  of  goods, 
verdict  for  principal  would  be  suBtained,-  where 
he  had  aothorized  broker  in  writing  to  sul  goods 
on  certain  terms,  and  evidence  was  conflicting 
as  to  whether  he  subBequently  gave  verbal  au- 
thority to  sell  on  different  terms  under  which 
the  sale  was  made. 

2.  Evidence  «=9l48— Tzxkphork  Contkbsa- 

TION. 
Where  a  aabseqnent  verbal  conversation  al- 
leged to  authorize  broker's  sale  of  goods  on 
terms  different  from  prior  written  contract  was 
by  telephone,  refusal  to  permit  witness  present  in 
principal's  office  to  testify  what  broker  said  was 
not  error,  where  witness  did  not  go  to  telephone 
himself,  and  was  not  shown  to  have  known  who 
was  at  other  end. 

3.  Evidence  «ss>148  ■— Telephone  Contvbsa- 

XION. 

Witness  in  principal's  office  was  properly 
permitted  to  testify  as  to  what  principal  said  to 
broker  over  telephone,  where  witness  answered 
telephone  and  was  infwmed  that  exchange  of 
city  where  broker's  office  was  located  was  calling 
principal,  and  then  called  principal  and  heard 
him  address  broker  by  name,  and  said  be  would 
not  change  original  written  terms  for  sale  of 
goods. 

4.  Evidence  «=»  148  —  Telephone  Conveesa- 
TioN— Knowxedge. 

A  witness  who  is  in  a  room  while  a  party  i> 
telephoning  may  not  testify  as  to  what  the  lat- 
ter said,  unless  it  is  first  shown  who  was  at  the 
other  end  of  the  wire. 

Appeal  from  Court  ot  Common  Pleas,  Lan- 
caster County. 

Assumpsit  for  commissions  as  broker  by 
Charles  H.  Ehrenstrom  against  A.  B.  Hess. 
From  a  judgment  on  the  verdict  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Landis,  P.  J.,  filed  the  following  opinion 
in  the  common  pleas  sur  plaintiff's  motion  for 
a  new  trial: 
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He  plaintiff  was  a  broker,  or  at  leait  he  was 
acting  In  tliat  capacity  in  this  transaction,  locat- 
ed in  the  city  of  Philadelphia.  The  defendant 
was  president  o{  the  Lancaster  Chemical  Com- 
pany, which  is  located  near  Lancaster  City. 
Hess  apparently  was  iadlTidaally  the  owner  of 
an  acid  plant,  Bitnated  at  Perryrille,  in  the 
state  of  Maryland.  At  the  time  this  transaction 
arose,  he  was  erecting,  at  that  place,  a  concen- 
tration plant,  for  the  purpose  of  reducing  his 
raw  acid  to  a  higher  form  of  snlphnric  acid.  On 
August  14,  1915,  the  plaintiff  wrote  to  the  de- 
fendant, stating  that  he  had  an  inquiry  for  a 
larger  quantity  of  sulphuric  acid,  and  asking  the 
lowest  prices  and  best  deliveries.  He  followed 
this  by  a  letter  of  like  character,  dated  August 
21, 1916.  In  answer  thereto,  the  defendant  sent 
him  a  letter,  as  follows: 

"Lancaster,  Pa.,  August  28,  16. 

"Mr.  Chas.  H.  Ehrenstrom,  Harrison  Build- 
ing, Philadelphia,  Pa.— Dear  Sir:  Tour  favor  of 
the  2lKt  inst.  received.  Subject  to  being  unsold, 
I  beg  leave  to  quote  you  on  200  to  260  tons  per 
month  of  66.2  degrees  Beaume  96%  H  i  S  O  « 
sulphuric  acid,  a  price  of  $83  per  ton  of  2,000 
pounds,  f.  o.  b.  tank  cars  Penna.  B.  R.  at  Per- 
ryville,  Md.  Shipment  to  begin  as  soon  as  the 
writer  can  complete  a  concentration  plant,  which 
time  is  estimated  to  be  about  November  1st. 
Buyer  to  snppl];  tank  cars.  If  it  is  desired  that 
the  acid  be  shipped  in  containers  other  than 
tank  cars,  then  said  containers  shall  be  supplied 
by  buyer,  or  they  will  be  supplied  by  seller  and 
charged  for  at  cost  plus  $2  per  ton  to  cover  ex- 
tra labor  in  loading. 

"Terms:  26%  payable  in  cash  at  the  time  of 
signing  of  the  contract  and  pajrment  of  the  re- 
maining 75%  to  be  secured  by  an  irrevocable 
credit. 

"Awaiting  your  reply,  I  beg  to  remain, 
"Yours  very  truly,  A.  B.  Hess." 

At  the  same  time,  he  wrote:  "I  inclose  here- 
with quotation  on  sulphuric  acid.  Should  you 
make  a  sale  of  same,  I  hereby  agree  to  allow  you 
a  commission  of  |3.0O  per  ton." 

On  October  9,  1915,  there  was  a  telephone 
conversation  between  Mr.  EShrenstrom  and  Mr. 
Hess,  the  former  being  at  that  time  in  Philadel- 
phia and  the  latter  at  his  office  in  Lancaster. 
The  plaintiff  asserted  that,  in  the  conversation, 
he  told  Hess  that  his  clients  would  take  his 
(HeasT  output,  provided  he  would  agree  to  fur- 
nish ZSO  tons  between  October  9th  and  Decem- 
ber Slat,  and,  in  addition,  any  acid  that  he 
night  produce  they  would  take,  but  that  they 
wanted  the  exclusive  output  of  bis  plant  within 
that  period  and  that,  for  the  next  year,  they 
would  take  up  to  250  tons  from  him ;  that  they 
would  pay  against  the  bill  of  lading,  they  would 
issue  a  sight  draft  against  the  bill  of  lading,  1 
per  cent,  off  for  cash,  and  that  they  would  guar- 
antee the  amount  through  a  bank,  and  that  Mr. 
Hess  assented  to  this. 

[I]  It  may  be  conceded  that,  if  Heat  authoris- 
ed Efarenstrom  to  make  such  a  contract  with 
Harrison  Bros.,  and  in  pursuance  of  that  au- 
thority Ehrenstrom  did  so,  then  Hess  was  bound 
to  carry  out  the  agreement  or  suffer  the  conse- 
quences, and  that  he  was,  in  addition,  liable  to 
Ehrenstrom  for  his  commissions.  Be  this,  how- 
ever, as  it  may,  as  the  contract  thus  narrated 
by  the  plaintiff  contains  nothing  as  to  the  quali- 
ty of  tne  add  or  the  amount  of  the  commission 
to  be  paid,  I  think  it  can  fairly  be  assumed  that 
the  onginal  proposition  and  the  modification  as 
thus  made  formed,  according  to  the  plaintiff's 
own  understanding,  a  contmuous  transaction. 
If  this  proposition  ia  not  correct,  then  none  of 
the  letters  or  the  negotiations  which  preceded 
October  9,  191S.  had  anything  to  do  with  the 
case  and  uie  plaintiff  would  not  have  presented 
them  for  the  consideration  of  the  jury.  I  do  not 
intend  to  insinuate  that  they  were  improperly 
presented.  On  the  contrary,  I  believe  they  form- 
ed part  of  the  general  transaction,  and,  as  a  con- 


sequence, were  properly  offered  in  evidence  to 
elucidate  the  truth  of  the  contention  of  the  par- 
ties. The  question  before  the  jury  was  wheth<>r 
or  not  there  was  a  modification  of  the  original 
contract.  This  was  fully  explained  to  the  Jury 
in  the  charge,  and  the  evidence  upon  this  sub- 
ject was  fuUy  adverted  to.  It  was  stated  that, 
if  JSess  did  not  modify  his  original  proposition, 
then  he  was  not  liable  to  the  plaintiff  for  com- 
missions, for  that  proposition  was  admittedly 
different  from  the  terms,  contained  in  the  sale 
to  Harrison  Bros.,  and  that,  if  the  plaintiff  had 
no  right  to  make  a  sale,  except  on  the  terms 
originally  stipulated,  he  could  not,  if  he  made 
a  different  sale,  claim  commissions  from  the  de- 
fendant, even  though  the  defendant  refused  to 
comply  with  the  unauthorized  sale.  The  jury 
were,  however,  also  told:  "But,  on  the  contrary, 
if  he  did  modify  that  agreement,  if  he  agreed  to 
the  conditions  as  alleged  by  Ehrenstrom,  then, 
of  course,  he  is  bound  by  them,  and  he  could  not 
then,  after  a  bona  fide  offer  had  been  made  for 
the  acid,  nullify  and  refuse  to  fulfill  it,  without 
being  liable  to  the  plaintiff  for  the  amount  of 
commissions  which  he  had  contracted  to  pay  on 
a  sale  being  made."  This  was  a  submission  to 
the  jury  of  the  exact  question  upon  which  the 
plaintiff  now  rests  his  case,  -and,  taking  the 
charge  as  a  whole,  I  think  it  was  a  fair  presenta- 
tion of  the  claims  of  both  the  i^rties,  and  the 
jury  were  left  to  decide  the  point  at  issue  be- 
tween them. 

The  law  is  that,  "where  one  sues  for  damages 
for  a  breach  of  contract,  the  burden  is  on  him 
to  establish  a  clear  case  of  something  actually 
agreed  to.  Whwe  a  proposal  ia  made  on  one 
side  and  an  acceptance  is  given  on  the  other, 
not  according  to  the  terms  of  the  proposal,  the 
parties  are  not  bound.  Slaymaker  ▼.  Irwin,  4 
Wharton,  869.  'To  constitute  a  contract  the 
acceptance  of  the  offer  must  be  absolute,  and 
identical  with  the  terms  of  the  offer.  If  one 
offers  another  to  do  a  definite  thing,  and  that 
other  person  accepts  conditionally,  or  introduces 
a  new  term  into  the  acceptance,  his  answer  is 
either  a  mere  expression  oi  willingness  to  treat, 
or  it  is  in  effect  a  counter  proposaL'  Joseph  v. 
Richardson,  2  Pa.  Super.  Ct  206 ;  Clements  ▼. 
Bolster,  6  Pa.  Super.  Ct  411.  To  bind  the 
parties,  an  acceptance  must  be  in  exact  con- 
formity with  the  proposaL  A  qualified  accept- 
ance does  not  constitute  a  contract."  Swing  t. 
Walker,  27  Pa.  Super.  Ct.  366.  I  do  not  think 
any  error  was  committed  in  this  regard. 

[2-4]  It  is,  however,  claimed  that  the  court 
should  have  permitted  Walter  R.  Hosack,  a  wit- 
ness called  for  the  plaintiff,  to  testify  as  to  a 
telephone  conversation  alleged  to  have  been  had 
between  the  plaintiff  and  the  defendant  on  Octo- 
ber 9,  1916.  The  witness  stated  that  he  was 
in  Mr.  Ehrenstrom's  office  on  that  day,  and  that 
he  heard  Mr.  Ehrenstrom  talk  to  some  one.  He 
was  not  at  the  telephone  himself,  and  it  was  not 
alleged  that  he  knew  who  was  at  the  other  end 
of  the  line.  He  was  asked  what  Mr.  Ehren- 
strom said,  and,  an  objection  to  the  question 
being  made  by  the  defnidant,  he  was  not  per- 
mitted to  testify  on  this  subject.  A  similar 
question  arose  on  the  part  of  the  defendant  It 
was  testified  by  Miss  Eby  that  a  telephone  call 
came  to  the  office  of  the  defendant;  that  she 
answered  the  call,  and  the  exchange  girl  talked 
to  her  and  said,  "Philadelphia  is  calling  A.  B. 
Hess;"  that  she  called  Mr.  Hess  to  the  'phone, 
and  that  she  heard  Mr.  Hess  say,  "Mr.  Ehren- 
strom," apparently  addressing  him,  and  that  Mr. 
Hces  said  "he  wouldn't  accept  the  proposition 
unless  they  advanced  26  per  cent,  of  the  mon- 
ey," and  repeated  that  twice;  that  then  the 
other  party  said  something,  and  Mr.  Hess  said, 
"Well,  then,  you  can't  have  the  acid,"  and  also, 
"I  will  not  change  those  terms."  This  evidence 
was  objected  to,  but  admitted.  The  plaintiff 
now  claims  that,  if  one  conversation  was  admis- 
sible, the  other  was,  and  tiiat  the  admission  of 
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the  one  and  the  exclusion  of  the  other  show 
manifegt  error. 

It  has  been  decided  in  a  number  of  cases 
that  telephone  conversations  are  generally  ad- 
mitted in  evidence,  though  the  general  rule  has 
to  some  extent  been  modified  in  this  state- 
Thus,  in  Svring  v.  Walker,  supra,  it  appeared 
that  the  plaintiff  offered  to  prove  a  conversation 
with  one  of  the  defendants,  in  order  to  show 
admissions  on  his  part.  It  appeared,  from  the 
testimony  of  the  witness,  that  he  was  not  ac- 
quainted with  this  defendant's  voice  and  could 
not  Identify  it  The  Superior  Court  said:  "The 
offer  to  prove  a  conversation  over  the  telephone 
was  dearly  inadmissible.  •  •  •  No  discus- 
sion is  necessary  to  show  that  a  declaration  or 
admission  is  not  admissible  nnless  the  party 
making  it  is  Identified  as  the  person  sought  to 
be  charged.  The  introduction  of  the  telephone 
has  not  changed  the  rule  of  evidence  on  that 
subject  If  the  witness  had  been  in  the  pres- 
ence of  the  person  at  the  other  end  of  the  line, 
the  declarations  of  that  person  would  not  have 
been  admissible  without  evidence  that  he  was 
one  of  the  defendants." 

The  distinct  question  as  to  whether  a  witness, 
who  is  in  a  room  with  plaintiff  while  the  latter 
is  telephoning  to  the  defendant  can  testify 
what  he  heard  the  plaintiff  sa:^  during  the 
course  of  conversation,  has  not  arisen  nor  been 
decided  in  this  state.  That  question,  however, 
has  been  determined  in  other  jurisdictions. 
Thus,  in  McCarthy  v.  Peach,  186  Mass.  67,  70 
N.  B.  1029,  1  Ann.  Cas.  801,  Morton,  JL  deliv- 
ering tiie  opinion  of  the  court,  said:  "The  evi- 
dence that  was  admitted  cannot  be  regarded  as 
hearsay  evidence,  or  declarations  made  by  the 
plaintiff  in  his  own  interest  simply  because  the 
witness  did  not  know  of  his  own  knowledge  that 
the  other  party  to  the  alleged  conversation  was 
the  defendant,  or  that  there  was  any  other 
party,  or  that  the  defendant  heard  what  pur- 
ported to  be  said  to  him.  If  the  alleged  con- 
vvrsation  took  place,  as  the  plaintiff  testified 
that  it  did,  then  what  the  ^aintiff  said  was  ad- 
missible as  a  part  of  it  Wbetker  it  did  take 
place  as  alleged,  or  was  fictitious,  was  a  question 
of  fact  for  the  jnty."  In  Miles  v.  Andrews, 
163  111.  262,  38  K.  B.  644,  it  is  held  that, 
"where  it  is  admitted  that  plaintiff  and  defend- 
ant conversed  by  telephone  at  a  certain  time,  a 
witness  who  heard  one  side  of  the  conversation 
ma7  testify  to  it  though  be  could  not  hear  the 
replies,  and  does  not  know  of  his  own  knowledge 
with  whom  the  conversation  was  held,"  and  in 
Dannemiller  ft  Sons  v.  Leonard,  15  Ohio  Cir. 
Ct  R.  686h  that,  where  a  conversation  by  tele- 
phone is  carried  on  by  parties  to  an  action  about 
the  subject-matter  of  the  action,  a  witness  who 
beard  one  of  thooi  talking  into  the  telephone 
may  testify  to  what  he  heard.  There  are  also 
other  cases  to  the  same  effect.  Under  these 
cases,  and  also  under  Swing  v.  Walker,  the  court 
was  evidently  right  in  admitting  the  testimony 
of  Miss  Eby;  but  should  it  not  also  have  allow- 
ed Mr.  Hosack  to  testify?  If  the  situation  of 
both  the  witnesses  was  the  same,  the  principle 
should  certainly  be  applied  to  hoth  alike;  but, 
as  a  matter  of  fact,  the  record  shows  that  the 
exclusion  of  the  testimony  of  Hosack  was  placed 
upon  a  different  ground.  It  appears  in  plain- 
tiff's case  that  after  the  conversation  held  1^ 
Ghrenstrom  with  Bess  on  October  9.  1915, 
Ehrenstrom  sent  the  following  letter  to  Hess: 

"Philadelphia,  October  9,  1915. 
"Mr.  A.  B.  Hess,  Lancaster  Chemical  Co., 
Lancaster,  Pa.— Dear  Sir:  Confirming  my  tele- 
phone conversation  with  you  over  the  long-dis- 
tanoe  telephone,  this  afternoon,  I  beg  to  advise 
that  Ton  are  to  meet  me  at  my  office  at  9:30 
o'clocB,  Monday  morning,  for  the  purpose  of 
going  with  me  to  my  client,  Harrison  Bros.,  of 
this  city,  to  close  contract  for  250  tons  monthly 
of  sulphuric  acid.    Said  price  to  be  $33.00  f.  o. 


b.  factory  at  Perryville,  Md.,  which  will  be  the 
basis  on  whidt  they  will  want  to  close. 
"Awaiting  to  see  you  on  Monday,  I  am, 
"Very  truly  yours,  Chas.  H.  Ehrenstrom." 

The  court  therefore  held  that  Mr.  Ehrenstrom 
having  reduced  his  new  proposition  to  writing, 
what  ne  put  in  writing  was  binding  upon  him 
and  could  not  be  affected  by  the  antecedent 
negotiations.  It  is  hardly  necessary  to  refer  to 
the  well-known  principle  of  law  that,  where  the 
engagements  of  the  parties  are  put  in  writing, 
the  writing  is  not  only  the  best  but  the  only 
evidence  of  the  agreement  If,  therefore,  Mr. 
Ehrenstrom's  contentjon  is  correct,  he  put  in 
writing  the  terms  on  whidh  he  desired  the  de- 
fendant to  dose  the  contract  with  Harrison 
Bros,  on  the  succeeding  Monday  morning,  and 
distinctly  stated  that  that  was  the  basis  "on 
which  they  will  want  to  close."  The  writing  of 
itself  does  not  signify  a  closed  agreement  If, 
then,  Ehrenstrom  put  in  writing  the  terms  con- 
firming his  telephone  conversation  with  Hess, 
what  difference  could  it  make  what  Hosack's 
version  of  the  telephone  conversation  on  the 
part  of  Ehrenstrom  was?  If  it  was  the  same 
as  is  set  forth  in  the  writing,  no  harm  was 
suffered  by  the  plaintiff.  If  it  was  different,  it 
could  not  be  effective,  because  it  was  super- 
seded by_  the  writing.  Hosack  did  not  hear  what 
Hess  said  to  Ehrenstrom,  and  what  Ehrenstrom 
said  made  no  difference,  in  view  of  his  subse- 
quent acts. 

For-  these  reasons,  I  am  not  convinced  that 
the  claim  of  the  plaintiff  that  a  new  trial  shonid 
be  granted  has  any  merit.  The  evidence  was 
heard  by  the  jury  at  length  and  was  carefully 
considered  by  them.  I  do  not  see  any  reason 
why  the  ternict  should  be  interfered  with,  and 
therefore  I  think  the  rule  for  a  new  trial  should 
be  discharged. 

Verdict  for  defendant,  and  judgment  there- 
on.   Plaintiff  appealed. 

Errors  assigned,  among  otbers,  were  vari- 
ous rulings  on  evidence  and  tbe  charge  of 
the  court. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  ERAZER,  W.\LLING,  and  BIMP- 
80N,  JJ. 

Arthur  N.  Sager,  of  New  Tork  City,  and 
S.  Z.  Moore,  of  Lancaster,  for  appellant 
John  M.  Groff,  of  Lancaster,  for  appellee^ 

PER  CURIAM.  We  find  nothing  in  the  as- 
signments of  error  calling  for  a  retrial  of 
this  case,  and  the  judgment  is  affirmed,  on 
the  opinion  of  the  learned  president  jndge 
of  the  court  below,  discharging  plaintiff's 
rule  for  a  new  trial. 


In  re  MIZENER'S  ESTATE. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  Wnxs  «=»565(1)— Legacy— Sklkctioit. 

The  general  rule  is  that  a  legacy  of  a  part 
of  property  of  unequal  value,  or  of  a  part  of  a 
larger  quantity,  implies  the  legatee's  right  of  se- 
lection, in  the  absence  of  a  testamentary  provi- 
sion showing  a  contrary  intent 

2.  Wills  «=>490  —  Constbdctior  —  Latent 
Ambiouitt. 

Evidence  is  only  admitted  dehors  a  will  from 
necessity  to  explain  that  which  would  other- 
wise be  without  operation,  and  where  a  subject 
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exiats  whidi  satisfica  the  terms  of  a  will,  and  to 
which  they  are  perfectly  applicable,  there  ia  no 
latent  ambiguity. 

3.  Wilis  «=»726— DispoaiTiow  or  Bonds  Bb- 

QtTEATHKD — tilABIUTY    OF  EXECUTOB. 

Where  a  will  beqneatbed  $30,000  par  valae 
of  bonds  to  a  daughter,  and  the  executor  disposed 
of  bonds  selected  by  her  guardian  of  the  par 
value  of  $30,000,  he  might  be  required  to  pay 
the  guardian  their  Talne. 

4.  Wiij:«  «s9480  —  Pasol  EviDKirca  —  Con* 

BTBUCnOH  OF  WUX. 

Where  testator  bequeathed  $30,000  par  value 
of  bonds  to  his  daughter,  parol  evidence  was 
inadmissible  to  explain  the  testator's  hitent,  as 
the  language  was  free  from  ambiguity. 

5.  Wills  ift   1 110   Corstbuction— PuBPoaa. 

The  primary  puriKise  in  construing  a  will  is 
to  ascertain  testatoPs  intent,  which  must  be 
gathered  from  the  terms  of  the  will,  the  question 
being  not  what  he  intended  to  aay,  bat  the  mean- 
ing of  the  words  used. 

■6.  Wills  «=>490— Condition  ob  Valub  of 
Estate— Pbesumption.. 

It  most  be  presumed  that  a  testator,  who 
was  a  man  of  oiHisiderable  property,  was  aware 
of  the  condition  of  his  estate  and  of  his  se- 
curities, and  hence  knew  that  parts  of  them  had 
a  market  value  below,  and  others  of  them  in  ex- 
-eess  of,  their  par  value. 
7.  Wills  «=a666<l)—IjBOAOT  —  SBixcnoii  of 
Skcvbitus— Amount. 

Where  testator  bequeathed  $30,000  par  value 
-of  bonds  to  a  daughter,  her  guardian  was  en- 
titled to  select  from  bonds  of  estate  bonds  of 
that  par  value,  and  executor  could  not  limit 
guardian's  selection  to  bonds  of  actual  value  of 
$30,000.  ' 

Appeal  from  Orphans'  Court,  Erie  County. 

Petition  by  Mildred  M.  Mlzeoer,  guardian 
«f  Mathilda  Mizener,  for  a  citation  in  the 
estate  of  F.  A.  Mlzesiier.  From  a  decree  dls- 
mlsHlTig  the  petition,  petitioner  appeals.  jBe- 
versed,  with  direction. 

Argued  before  BROWN,  O.  X,  and  MEJS- 
TKEZAT,  POTTKR,  STEWAKT,  MOSCH- 
ZISKEB,  FRAZER,  and  WALUNG,  JJ. 

John  B.  Brooks,  C.  h.  Baker,  and  Charles 
H.  BngUab,  all  of  Erie,  for  appellant 

Franic  Ounolson,  Henry  E.  Fish,  W.  P. 
GUTord,  and  A.  O.  Chapln,  all  of  Erie,  for  ap- 
pellees. 

FRA2ER,  J.  F.  A.  Mizener  died  leaving  a 
will  supplemented  by  three  codicils.  In  the 
last  of  which  he  gave  to  his  daughter  Mathll- 
.da  "thirty-thousand  dollars,  par  value,  of 
braids,"  and  appointed  his  wife  the  daugh- 
ter's guardian.  Deceased  left  a  large  estate. 
In  which  were  included  bonds  amounting  to 
approximately  $300,000  par  value,  some  of 
which  were  appraised  above  and  others  be- 
low par.  Petitioner,  on  behalf  of  the  minor 
daughter,  claimed  the  right  to  select  from 
the  bonds  to.the  extent  of  $30,000  actual  val- 
ue, and  asked  an  order  oa  the  executors  to 
deliver  to  her  certain  securities  named  In  the 
petition,  the  appraised  value  of  which 
amounted  to  $30,620.  The  answer  of  the  exec- 
uton  avafred.  Inter  alia,  that  petitioner  was 
without  right  of  selection,  and  that,  since 
the  inventory  and  appraisement  showed  por- 
tions of  the  bonds  had  a  market  value  of 


much  less  than  par,  petitioner  was  entitled 
to  receive  bonds  having  the  same  average 
market  value  as  the  average  of  all  the  bonds 
belonging  to  the  ^tate  and  no  more.  The 
court  below  was  of  the  opinion  the  language 
used  In  the  oodlcll  when  appUed  to  the  sub- 
ject-matter of  the  gift  created  a  latent  am- 
biguity, and  parol  evidence  was  admitted  to 
the  effect  that  testator  had,  before  his  death, 
set  apart  for  his  other  children  an  equal 
amount  of  par  value  bonds,  having  at  that 
time  an  average  market  value  of  $24,803.75, 
and  also  at  different  times  had  declared  his 
intention  of  treating  his  children  equally, 
and.  In  view  of  this  intention  to  equalize  the 
shares  of  his  children,  the  court  held  peti- 
tioner's right  to  choose  bonds  amounting 
to  $30,000,  par  value,  was  Umlted  in  market 
value  to  the  average  value  of  bonds  set  aside 
for  the  other  children. 

[1]  The  first  question  for  determination  is. 
In  whom  was  the  right  of  selection  of  One 
bonds,  the  guardian  of  the  legatee  or  the 
executors?  The  general  rule  Is,  as  stated  by 
the  oonrt  below,  that  a  legacy  of  a  portion  of 
property  of  unequal  value  or  a  portion  of  a 
larger  quantity  Implies  a  right  of  selection  Jn 
the  legatee,  in  absence  of  a  provision  In  the 
will  showing  an  intent  to  the  cmitrary.  1 
Jarman  oa  Wills,  832 ;  Re  Turner,  206  N.  X. 
98,  M  N.  a  187,  41  li.  R.  A.  (N.  S.)  1052; 
Lore  V.  Stiles,  2B  M.  J.  Eq.  381 ;  Toumans  v. 
youmans,  26  N.  J.  Eq.  149 ;  Moye  v.  Moye, 
68  M.  O.  858;  40  Oyc.  1488. 

[t]  The  court  concluded,  however,  from 
the  parol  testimony  admitted  that  the  appar- 
ent Intention  of  testator  was  to  equalize 
the  gifts  of  his  children,  and  accordingly 
limited  the  right  of  diolce  to  bonds  equaling 
in  market  value  the  average  value  of  those 
set  aside  for  his  other  children.  I^is  raises 
a  more  serious  question,  viz.  the  right  of 
the  court  to  consider  the  parol  evidence  ofTer- 
ed  for  the  purpose  of  showing  Intent,  and  in 
considering  such  evldmce  we  are  of  (H)inlon 
the  court  committed  error.  The  rule  relating 
to  the  admission  of  parol  evidence  In  cases 
of  this  character  was  laid  down  in  Wustboff 
T.  Dracourt,  3  Watts,  240,  In  the  following 
language  (page  243): 

"It  is  not  every  uncertainty  or  ambiguity  ap- 
parent on  the  face  of  an  instrument  which  will 
justiQr  the  introduction  of  parol  testimony  to 
explain  it.  It  is  only  in  those  cases  where  the 
ambiguity  avoids  the  Instrument.  Courts  of  law 
have  always  leaned  against  extrinsic  evidence  to 
explain  the  intention  of  the  testator.  •  •  • 
The  ambiguity  arises  from  the  extrinsic  fact  or 
circumstance,  and  the  evidence  is  required  to 
give  ailect  to  the  will;  and  from  this  results  the 
necessity  that  extrinsic  evidence  should  be  re- 
ceived. But  it  is  desirable  that  such  evidence 
should  be  avoided,  that  all  persons  may  judge 
from  the  face  of  the  instrument  itself  of  the 
extent  of  the  devise.  The  modem  doctrine  is 
that  where  a  subject  exists  which  satisfies  the 
terms  of  the  will,  and  to  which  they  are  perfect- 
ly applicable,  there  is  no  latent  ambi(fuity.  Evi- 
dience  is  only  admitted  dehors  the  will  from  ne- 
cessity, to  explain,  that  which  would  otherwise 
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have  had  no  operation.  In  all  the  case*  which 
have  been  decided  I  can  find  none  where  parol 
evidence  has  been  admitted  on  the  ground  of  a 
latent  ambiguity  in  a  case  similar  to  the  present. 
There  is  a  subject-matter  to  which  the  devise 
applies,  and  no  necessity  can  be  alleged  for  the 
admission  of  paroi  testimony  to  give  effect  and 
validity  to  this  part  of  the  will.  Parol  evidence 
should  be  avoided,  whenever  it  can  be  done,  that 
a  purchaser  or  heir  at  law  may  be  able  to  judge, 
from  the  instrument  Itself,  what  land*  are  or 
are  not  to  be  affected  by  it." 

What  was  stated,  at  the  time  the  above 
opinion  was  written,  to  be  tbe  modem  prin- 
ciple, has  now  become  a  more  or  less  ancient 
doctrine,  and  has  been  consistently  followed 
and  applied  In  a  long  line  of  subsequent  de- 
cisions, of  which  Best  v.  Hammond,  55  Pa. 
409,  Hoofs  Est.,  187  Pa.  118,  40  Atl.  818, 
Hunter  v.  Hunter,  229  Pa.  349,  78  AtL  849, 
and  Metzger's  £st,  242  Pa.  69,  72,  88  Ati.  915, 
are  illustrations. 

[8-f]  While  the  primary  consideration  in 
construing  a  will  is  to  ascertain  the  intent 
of  the  testator,  such  intent  must  be  gathered 
from  the  terms  of  tbe  will ;  tbe  question  being 
not  what  tbe  testator  intended  to  say,  but 
the  meaning  of  the  words  used.  Hancock's 
App.,  112  Pa.  532,  5  Atl.  56 ;  Woelpper's  App., 
126  Pa.  662,  17  Atl.  870;  Bruckman's  Est, 
195  Pa.  363,  45  Atl.  1078.  A  latent  ambiguity 
can  exist,  within  the  meaning  of  our  deci- 
sions, only  where  the  necessary  to  identify 
the  subject-matter  or  object  of  a  devise ;  and 
if  there  is  in  existence  a  subject  or  object 
that  satisfies  the  terms  of  the  will,  and  to 
which  tbey  are  applicable,  there  is  no  occa- 
sion for  tbe  introduction  of  parol  evidence, 
and  a  doubt  suggested  by  extrinsic  circum- 
stances cannot  be  permitted  to  affect  its  con- 
struction. To  do  so  would,  in  effect,  amount 
to  changing  the  will  of  testator,  and  writing 
a  new  one  for  him,  rather  than  Interpreting 
the  will  of  his  making.  Appel  ▼.  Byers,  98 
Pa.  479 ;  Root's  Est.,  snpra.  This  question  is 
discussed  and  Pennsylvania  cases  collected 
in  Henry's  Penna.  Trial  Evidence,  {  879. 

We  find  no  latent  ambiguity  in  the  present 
case  with  regard  to  the  subject-matter  of  tbe 
legacy  sufficient  to  warrant  the  admission  of 
parol  evidence  within  tbe  meaning  of  tbe  gen- 
eral rules  above  stated.  That  tbe  estate  in- 
cludes a  large  number  of  hoods  out  of  which 
may  be  selected  an  amount  equal  to  $30,000, 
par  value,  is  admitted.  A  subject-matter  ex- 
ists, consequently,  to  which  the  legacy  ap- 
plies. The  doubt  arising  is  one  suggested  by 
extrinsic  circumstances,  to  wit,  the  fact  that 
the  market  value  of  the  bonds  varies  and  is 
not  the  same  aa  their  par  value.  As  the 
problem  of  choice,  however,  was  impliedly 
left  to  the  legatee,  no  difficulty  is  presented 
requiring  the  aid  of  extrinsic  evidence  for  its 
solution.  We  must,  therefore,  discover  inten- 
tion from  tbe  words  of  the  will  alone. 

The  gift  is  of  "thirty  thousand  dollars,  par 
value,  of  bonds."  Nothing  is  said  concerning 
the  market  value  of  such  bonds. 


[8,  7]  It  must  be  presumed  testator,  a  man 
of  considerable  property,  was  aware  of  the 
condition  of  his  estate  and  of  the  securities 
held  by  him,  and  therefore  knew  that  portions 
of  tbem  had  a  market  value  below,  and  others 
In  excess  of,  their  par  value.  He  also,  un- 
doubtedly, realized  tbe  market  value  of  tbe 
securities  was  subject  to  change  from  time  to 
time,  and  that  the  value  of  a  particular  se- 
curity at  the  time  of  executing  the  will  might 
not  be  a  criterion  of  its  value  at  a  future 
time,  when  the  will  would  become  effective. 
Knowing  this,  he  deliberately  ad<9ted  "per 
value"  as  the  standard  of  valuation  of  tbe 
gift,  made  no  reference  to  market  or  actual 
value,  and  left  tbe  matter  of  diolce  to  the 
legatee.  While  the  terms  of  the  legacy  would 
be  fulfilled  by  the  transfer  of  bonds  of  the  par 
value  of  $30,000,  even  though  without  market 
value,  the  legatee  would  not  likely  make  such 
Choice.  Her  natural  selection,  on  the  con- 
trary, would  be  of  bonds  bearing  the  highest 
market  value.  This  the  testator  must  have 
contemplated,  yet  placed  no  limitation  on 
such  choice,  except  that  measured  by  par 
value.  In  construing  testator's  language  all 
words  must  be  given  effect,  and  the  court  can 
place  no  limitation  on  the  market  value  of 
the  gift  without  ignoring  the  words  "par  val- 
ue." To  say  this  is  contrary  to  the  intent  ex- 
hibited by  other  parts  of  the  will  to  equaliase 
the  gifts  to  all  his  childroi  Is  no  answer.  On 
the  contrary,  tbe  more  logical  argument  is 
that  the  subsequent  execution  of  the  codicil  Is 
evidence  of  testator's  change  of  mind  in  so 
far  as  that  specific  gift  is  concerned.  Mani- 
festly if  testator  Intended  to  restrict  the  gift 
to  bonds  of  the  face  value  of  $30,000,  he 
would  have  said  so,  and  have  omitted  from 
the  gift  the  words  "par  value."  The  condu- 
sion  is  irresistible  that  these  wrads  placed  a 
single,  definite  limitation  oa  the  number  or 
amount  of  bonds  the  legatee  was  empowered 
to  select,  regardless  of  their  market  value. 

The  Judgment  is  reversed,  and  the  exec- 
utors are  now  ordered  to  deliver  to  the  peti- 
tioner the  bonds  selected  by  her,  and  specified 
in  her  petition,  to  the  par  value  of  $30,000, 
or  such  part  thereof  as  have  not  in  good  ttdtb 
been  sold  by  the  executors  for  the  purpose  of 
settling  the  estate,  and  to  pay  to  the  guard- 
ian the  value  of  any  bonds^so  disposed  of,  or 
deliver  to  her,  at  her  option,  other  bonds  se- 
lected by  her  sufficient  to  realize  the  total 
par  value  of  $30,000. 


PARDEE  et  al.  v.  HARWOOD  EUBO 
TBIC  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  COBPOBATIONS  «s»152  —  DiTIDEiroS  —  DlB- 

CBETIOir   or  DlBXCTOBS. 

So  far  as  not  regulated  by  contract,  ques- 
tion of  dividends  on  corporate  stock  is  commit- 
ted largely  to  discretion  of  directors,  and,  though 
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their  action  is  reTiewaUe  b^  the  courts,  it  will 
be  Bet  aside  only  in  case  of  bad  faith,  or  when 
arbitrary,  manifestly  erroneous,  or  when  con- 
Ktitutins  an  abuse  of  discretion. 

2.  CORPOBATIONS  *=»178— PsKrEBKED  STOCK— 
STATtrS  or  OWNEBS  —  "Stockholdebs"  — 
"Cbkditobs."  - 

The  owners  of  preferred  stock  in  a  corpora- 
tion are  "stockholders,"  and  not  "creditors." 

[Bd.  -  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Creditor ; 
Stockholder.] 

3.  CoBPORATioNa  «=»334  —  Impbopeb  Decla- 
ration OF  Dividends— Liability  o»  Dibxc- 

TOB8. 

An  improper  declaration  of  dividends  con- 
stitutes a  breach  of  trust,  that  will  render  the 
directors  indiyidually  liable. 

4.  CoBPOBATions  «s>486— Sinking  Funds— 
Pbopbiett. 

Where  stock  of  a  coal  company  wm  taken 
by  defendant  in  a  merger  at  an  oTerraluation, 
and  merged  company's  coal  and  culm  were  be- 
ing rapidly-  exhausted  by  defendant  company, 
the  setting  aside  of  an  amortization  or  sinking 
fund  to  cover  exhaustion  and  overvalnation  was 
a  proper  practice. 

6.  COBFORATIONS  «=a486 -~  OpKBATUIG  EZ- 
FEH8ES— AMOBTIZATION    FUND. 

It  cannot  be  determined  as  a  matter  of  law 
that  an  amortization  fnnd  set  aedde  to  cover 
exhanstioD  of  pr<q>erty  of  merged  company,  and 
the  overvalnetaon  of  its  property  on  the  merger, 
was  not  an  operating  expense. 

6.  Cobporations  «=>162  —  PVBUC  SiBVIOl 
CoBFOBATiONS— Dividends. 

A  public  aervioe  corporation  ia  not  required 
to  deaare  such  dividends  as  will  destroy  or 
impair  its  efficiency. 

7.  Appeal  and  Ebbob  €=>1000(7)— Chancbl- 

LOB'B  FINDING8— Weiqht. 
Chancellor's  findings,  approved  by  court  be- 
low, are  entiUed  to  same  weight  as  verdict  of 
*  JQiT>  especially  where  they  are  the  result  of 
an  investigation  of  business  affairs  of  a  manu- 
facturing corimration,  and  of  its  system  ol 
bookkeeping,  etc. 

8.  CoRPOBATipNa  9s>178  —  Contract  with 
Pbefebreit  Stockhou>ebs— Validitt. 

A  conioratioii  cannot  so  contract  with  the 
holders  of  its  preferred  stock  as  to  destroy  its 
osefuInesB  as  a  public  service  corporation. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  to  compel  declaration  of  dlv- 
Id»ids  on  preferred  stock  by  Calvin  Pardee 
and  others  against  the  Harwood  Electric 
Company.  From  a  decree  dismissing  the  blU, 
plaintiffs  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MBS- 
TRBZAT,  POTTER,  MOSCHZISKEB,  FRA- 
ZER,  and  WALLING,  JJ. 

Reynolds  D.  Brown,  Russell  Duane,  and 
John  Hampton  Barnes,  all  of  Philadelphia, 
for  appeUants.  • 

Abraham  M.  Beitler,  Paul  C.  Hamlin,  and 
WilUam  Jay  Turner,  all  of  Philadelphia,  for 
appellee. 

WAIXmO,  J.  This  action  In  equity  Is  to 
compel  the  payment  of  dividends  on  pre- 
ferred stodc  of  the  defendant  corporation. 
It  was  heard  upon  bill,  answer,  and  testi- 
mony. The  Harwood  Electric  Company,  de- 
fendant, is  a  Pennsylvania   public  service 


corporation,  organised  March  1, 1912,  by  mer- 
ger with  10  other  corporations.  It  has  |3,- 
000,000  of  common  stock  and  $688,000  of  pre- 
ferred stock.  The  certificates  for  the  lat« 
ter  provide,  inter  alia: 

"The  holders  of  the  preferred  stock  shall  "be 
entitled  to  receive  cumulative  dividends  at  the 
rate  of  6  per  cent,  per  annum,  which  must  be 
declared  by  the  board  of  directors,  when  earn- 
ed, to  the  extent  of,  and  only  from,  the  undi- 
vided n«t  earnings  of  the  Harwood  Electric 
Company  remaining  after  the  payment  of  all 
operating  expenses  and  fixed  cnatxes  in  each 
and  every  fiscal  year,  and  which  ehall  be  in  pref- 
erence and  priority  to  any  payment  in  or  for 
such  fiscal  year  of  any  dividend  on  other  stock. 
If,  after  providing  for  the  payment  of  full  divi- 
dends on  the  said  preferred  stock  for  any  fiscal 
year,  and  all  arrearages  of  dividends  due  there- 
on at  not  exceeding  6  per  cent,  per  annum,  there 
shall  remain  any  surplus  net  earnings,  the  board 
of  directors  of  the  Harwood  Electric  Company 
may  declare,  and  ont  of  sndi  surplus  net  earn- 
ings may  pay,  dividends  npon  any  other  stock 
of  that  company." 

For  the  first  two  years,  ending  March  1> 
1914,  dividends  on  the  preferred  stock  were 
paid  as  therein  provided.  Meantime  by 
transfer  of  BttxSt  the  company  passed  from 
the  control  of  the  plaintiffs,  who  organized  it. 
No  dividends  were  ever  paid  on  the  common 
stock,  and  none  since  March  1,  1914,  on  the 
preferred  stock,  and  the  chancellor  found 
both  as  a  matter  of  fact  and  law  that  the 
evidence  failed  to  show  any  net  earnings 
available  for  that  purpose.  His  findings  were 
approved  by  the  court  below,  and  the  bill 
was  dismissed;  plaintiffs  hiought  this  ap- 
peal. 

Defendant  has  an  interest-bearing  debt  of 
about  13,000,000,  and  there  is  no  doubt  as  to 
its  amount  or  as  to  fixed  charges;  the  con- 
troversy is  as  to  operating  expenses.  The 
contract  between  defendant  and  its  preferred 
stockholders  is  silent  as  to  what  shall  con- 
stitute operating  expenses,  or  by  whom  It 
shall  be  determined,  ^at  Ifl  primarily  a 
question  of  fact,  and  we  find  no  error  In  the 
conclusion  of  the  chancellor  that: 

"The  reserve  set  aside  by  the  defendant  com- 
pany for  the  purpose  of  providing  for  bad  debts, 
for  depreciation  of  plant  and  property,  for  de« 
predation  of  the  physical  assets  of  subsidiary 
companies  to  cover  the  merger  value  in  excess 
of  the  par  value  of  the  securities  thereof,  for 
depreciation  of  automobiles,  for  depreciation  of 
waste  coal,  culm,  and  slate  banks,  wad  for  work- 
men's compensation,  are  all  or  them  proper 
operating  expenses  for  the  protection  and  pres- 
ervation of  the  capital  of  toe  company  for 'the 
benefit  of  all  the  stockholders." 

[1  ]  It  is  largely  a  matter  of  bnslneSB  prae- 
tice,  and  the  above  finding  is  based  on  the 
evidence.  In  the  absence  of  an  express  stip- 
ulation, what  shall  constitute  <^[>erating  ex- 
penses is  a  matter  primarily  for  the  direc- 
tors of  the  corporation.  In  fact,  so  far  as 
not  regulated  by  contract,  the  question  ot 
dividends  on  corporate  8to<^  is  committed 
largely  to  the  discreti<«  of  the  directors; 
and  while  their  action  may  be  reviewed  by 
the  courts.  It  will  be  set  aside  only  in  case 
of  bed-faith,  or  what  arbitrary,  or  maalfestr 
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ly  erroneona,  or  such  as  to  constitute  an 
abuse  of  discretion  or  disregard  of  official 
doty.  See  7  R.  C.  L.  {  269;  McLean  et  al. 
V.  Plate  Glass  Co.,  159  Pa.  112,  117,  28  Atl. 
211;  N.  Y.,  L.  E.  &  W.  R.  R.  Co.  v.  Nlckals, 
119  U.  S.  296,  7  Sup.  Ct.  209,  30  L.  Ed.  363; 
Corgan  v.  Lee  Coal  Co.,  218  Pa.  386,  67  Atl. 
655,  120  Am.  St.  Rep.  891,  11  Ann.  Cas.  838. 

"The  affairs  of  a  corporation  are  managed  by 
a  board  of  directors,  who,  in  the  first  instance, 
are  to  determine  whether  profits  have  been  earn- 
ed, and  whether,  in  their  discretion,  they  oiuht 
to  be  divided  among  the  shareholders."  Per 
opinion  of  present  Chief  Justice  Brown  in 
Ooets's  Estate  (No.  1),  236  Pa.  630,  636,  86 
Aa  66,  67. 

In  the  case  at  bar  there  is  no  question  of 
fraud  or  bad  faith,  or  suggestion  that  the 
directors  were  animated  by  Improper  mo- 
tives, and  we  find  nothing  in  the  record  to  in- 
dicate a  want  of  sound  business  Judgment 
upon  their  part.  The  coriwration  must  have 
a  reasonable  working  capital  and  be  kept  in 
such  a  state  of  efficiency  as  to  properly  serre 
the  public. 

[2,  3]  The  owners  of  preferred  stock  are 
stockholders,  and  not  creditors,  and  divi- 
dends can  be  declared  in  their  favor  from 
the  net  profits,  but  never  8Cl|  as  to  impair  the 
capital  stock  of  the  corporation.  Act  May 
23,  1913  (P.  L.  336) ;  Act  April  29, 1874  (P.  L. 
81),  1 16  (1  Stewart's  Purdon,  p.  803) ;  GllUng- 
ham  T.  OilUnghom  &  Son  Co.,  260  Pa.  659, 
103  AtL  991.  An  improper  declaration  of  div- 
idends constitutes  a  breach  of  trust  that 
will  render  the  directors  individually  liable. 
Loan  Society  of  Philadelphia  v.  Eavenson, 
248  Pa.  407.  94  Atl.  121.  See,  also,  Cornell 
v.  Seddlnger,  237  Pa.  389,  85  Atl.  446.  When 
defendant  began  business  March  1,  1912,  it 
had  a  surplus  of  1363,880.93.  On  December 
31,  1916,  its  surplus  was  $342,254.38,  show- 
ing a  net  loss  of  surplus  capital  of  $21,626.- 
65.  This  surplus,  which  had  existed  from 
the  time  of  the  merger,  could  not  be  regard- 
ed as  net  earnings,  nor  considered  as  such 
on  the  question  of  dividends  to  the  holders 
of  preferred  stodt. 

[4,  5)  At  the  merger  the  stock  of  subsid- 
iary corporations,  including  that  of  the  Har- 
wood  Coal  Company,  was  taken  by  defendant 
at  an  overvaluation  and  so  carried  on  the 
books.  The  property  of  the  coal  company  con- 
sisted largely  of  coal  and  culm  that  are  being 
rapidly  exhausted  by  the  defendant  company. 
This  exhaustion  depreciates  the  value  of  the 
coal  company  stock;  to  meet  which,  and 
the  overvaluation  defendant  In  1916  set 
aside  $146,000  as  an  amortization  or  a  sink- 
ing fund,  which  covered  the  five  years,  1912 
to  1916,  inclusive.  The  evidence  shows  this 
to  be  proper  practice;  otherwise,  for  exam- 
ple, when  the  property  of  the  coal  company 
Is  exhausted.  Its  stock  will  be  worthless,  and 
defendant's  capital  to  that  extent  Impaired. 
It  seems  to  be  a  method  which  In  effect  cre- 
ates a  fund  to  make  good  the  coal  or  other 


material  that  is  consumed,  the  same  as  a 
fund  may  be  set  aside  to  replace  machinery 
that  wears  out  or  becomes  obsolete.  See 
Knoxvllle  V.  Knoxvllle  Water  Co.,  212  U.  S. 
1,  29  Sup.  Ct.  148,  63  li.  Ed.  371.  People  ex 
rel.  Jamaica  W.  S.  Co.  v.  Tax  Com'rs,  196  N. 
X.  39,  89  N.  E.  581 ;  Park  v.  Grant  Locomo- 
tive Works,  40  N.  J.  Eq.  115, 120,  3  AtL  162 ; 
Mobile  &  Ohio  R.  R.  Co.  t.  Tennessee,  153  U. 
S.  486,  14  Sup.  Ct.  968,  38  L.  Ed.  798 ;  2  Cook 
on  Stockholders  (7th  Ed.)  |  546.  It  cannot  be 
determined  as  a  matter  of  law  that  It  Is  not 
an  operating  expense. 

[6-1]  A  public  service  corporation  is  not 
required  to  declare  such  dividends  as  vrlU 
destroy  or  impair  Its  efficiency.  The  evi- 
dence supports  the  chancellor's  findings,  In 
effect  that  defendant's  business  has  been 
properly  managed,  and  that  the  dltTerent 
funds  set  aside  to  maintain  the  property, 
etc.,  are  such  only  as  good  business  Judgment 
requires,  and  also  that  the  refusal  to  declare 
dividends  was  in  good  faith  and  not  arbi- 
trary. The  rule  that  the  findings  of  a  chan- 
cellor, approved  by  the  court  bdow,  are  en- 
titled to  the  same  weight  as  the  verdict  of 
a  Jury  Is  especially  applicable  where  such 
findings  are  the  result  of  an  Investigation  of 
the  business  afTairs  of  a  manufacturing  cor- 
poration, its  system  of  IxxAkeeplng,  etc. 
Cnillds  V.  Adams,  48  Pa.  Super.  Ct.  239. 

In  our  opinion,  to  so  construe  the  contract 
between  defendant  and  the  holders  of  its  pre- 
ferred' stock  as  to  require  the  payment  of 
dividends  when  it  would  lessen  the  efficiency 
of  the  corporation  to  serve  the  puUlc,  would 
be  to  render  the  contract  to  that  extent  In- 
valid. Such  company  cannot  so  contract 
with  Its  stockholders  as  to  destroy  its  use- 
fulness as  a  public  service  corporation.  See 
Warren  v.  Queen  &  Co.,  240  Pa.  154,  161,  87 
Atl.  595. 

The  fact  that  certain  balances  are  denomi- 
nated In  the  books  of  a  corporation  as  net 
earnings,  Is  as  against  the  corporation,  per- 
suasive, but  not  conclusive,  evidence  that  they 
are  sudi.  In  the  absence  of  intervening 
rights,  they  are  subject  to  explanation. 

As  plaintiffs  cannot  prevail  in  this  action, 
the  question  of  cumulative  dividends  need 
not  be  considered. 

The  assignments  of  error  are  overruled, 
and  the  appeal  Is  dismissed,  at  the  costs  of 
appellants. 


LEACH  V.  PHILADELPHIA,  H.  &  P.  R.  CO. 

(Supreme  Court  of  Pennsylvania.     July  17, 
1918.) 

1.  Trial  «=9258(1)— Requxst  vob  Ohabob— 
Review. 
A  point  requesting  the  court  to  charge  on  a 
number  of  distinct  and  different  qaestiona,  with- 
out stating  what  was  to  be  charged,  was  proper- 
ly refused. 
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2.   EUIITXNT  I>OUAIN   «=»85— COMPBNSATION— 

UsB  OF  AX1.KT— Public  Sights. 
Where  railroad  condemned  alleced  easement 
of  -way  over  alley,  and  it  appeared  that  the  al- 
ley wag  platted  on  a  recorded  plat  before  plain- 
tiff pnrchaaed  his  land,  and  bia  deed  referred  to 
it  as  a  boundary,  a  holding  that,  without  re- 
gard to  public  riRhts,  plaintiff  might  have  right 
to  the  alley,  and,  if  go,  might  be  compensated 
for  depreciation  in  value  of  property,  was 
premier. 

Appeal  from  Court  of  Common  Pleas,  Cum- 
berland County. 

8.  B.  Leach  appeals  from  an  award  of 
viewers  In  proceeding  by  the  Philadelphia, 
Harrisbnrg  &  Pittsburgh  Bailroad  Company 
to  condemn  an  easement  of  way  over  an  al- 
ley for  railroad  purposes.  From  a  judg- 
ment on  a  verdict  for  plalntUT.  defendant  ap- 
peals.   Affirmed. 

See,  also,  258  Pa.  618,  622,  102  Atl.  174, 
175. 

From  the  record  It  ai^eared  that  plaintiff 
purchased  his  land  In  Lower  Allen  township, 
Cumberland  county,  from  the  Hummel  heirs 
in  three  lots,  all  of  which  were  adjoining; 
the  first  by  deed  In  1902,  the  second  by  deed 
In  1906,  and  the  third  by  deed  in  February, 
1913.  The  land  was  bought  according  to  a 
plan  of  lots  laid  out,  acknowledged,  and  re- 
corded prior  to  his  purchase,  by  the  Hummel 
heirs,  the  owners  of  the  whole  tract.  The  re- 
corded plans  showed  a  16-foot  alley  running 
immediately  north  of  the  lots  conveyed  to 
the  plalntlfr,  and  immediately  south  of 
the  right  of  way  of  the  defendant,  and  in 
eatih  of  the  deeds  to  the  plaintiff  this  all^ 
was  called  for  ai  the  northern  boundary  of 
the  various  tracts  conveyed  to  him. 

At  the  time  of  the  first  purchase  by  the 
plaintiff,  when  he  examined  the  ground,  he 
found  that  the  15-foot  alley  referred  to  was 
located  on  the  ground;  Its  position  being 
marked  by  stakes  placed  there  by  the  Hum- 
mels,  and  its  surface  showing  by  wagon 
tracks  and  ruts  that  it  had  been  used  and 
traveled.  It  appeared  that  it  had  been  so 
used  by  other  persons  called  as  witnesses  In 
the  trial  of  the  case. 

From  the  time  of  the  first  purchase,  until 
the  taking  by  the  railroad  company,  the  alley 
was  used  as  a  means  of  access  to  plaintiff's 
pr(H>erty  by  the  plaintiff  and  by  the  public 
generally  who  chose  to  use  It  It  was  the 
only  regularly  planned  and  plotted  means  of 
access  to  the  first  tract  of  land  that  he 
bought,  and  upon  which  his  cement  products 
factory  was  located.  PlatntlfTs  factory  and 
property  generally  were  planned  and  arrang- 
ed so  that  the  alley  was  a  principal  means 
of  access.  l%e  alley  was  unobstructed  for 
almost  its  entire  length,  except  that,  through 
a  mistake  of  the  contractor,  the  factory 
building  encroached  between.  4  and  6  feet 
thereon,  ample  space  for  travel,  however,  be- 


ing left  north  of  said  building.  In  1912  a 
portion  of  the  alley  was  obstructed  by  mova- 
ble coal  bins,  but  sufficient  space  for  travel 
was  left  during  the  greater  pert  of  the  time. 
In  the  latter  part  of  1913  the  railroad  com- 
pany under  Its  right  of  eminent  domain  con- 
demned the  entire  alley  and  occupied  It  with 
a  fill,  upon  which  additional  tracks  were 
built,  so  that  plaintiff  was  entirely  excluded 
from  the  use  of  the  alley  and  access  to  bis 
property  from  the  north. 

Further  facts  appear  In  Leach  v.  Philadel- 
phia, Harrisbnrg  &  Pittsburgh  R.  R.  Co.,  258 
Pa.  518,  102  Atl.  174. 

[1]  On  the'  trial  the  court  refused  defend- 
ant's ninth  ptrint  for  charge^  which  was  as 
follows: 

"The  court  is  respectfully  moved  to  instruct 
the  jury  what  weight  and  credence  to  (rive  the 
testimony  of  the  witness  for  the  plaintiff,  who 
could  not  give  any  reason  for  damages,  or  gave 
improper  reasons,  such  as  inconvenience  of  entry 
to  quarry,  removal  of  building  from  alley,  and 
all  matters  not  relating  to  easement  of  passage 
over  said  allegr,  is  common  with  the  public,  when 
opened  for  public  use;  to  define  how  a  dedicated 
alley  can  become  public ;  to  define  the  character 
of  use  the  plaintiff  would  have  in  said  alley,  and 
charge  whether  or  not  the  nse  made  of  it  by  the 
plaintiff,  at  any  or  all  points  in  connection  with 
his  business,  was  a  public  use,  or  legal,  under 
the  evidence." 

[2]  Plaintiff's  eighth  point  for  charge,  and 
the  court's  answer  thereto,  were  as  follows: 

"Eighth  point:  So  far  as  the  plaintifiTs  right 
to  recover  damages  in  the  present  action  is  con- 
cerned. It  is  immaterial  whether  the  public  ac- 
cepted the  dedication  of  the  15-foot  alley  <^  not. 

"Answer:  We  have  tried  to  say  to  you,  gentle- 
men of  the  jury,  that,  without  regard  to  any 
rights  of  the  public,  this  plaintiff  may  have  a 
right  of  property,  which  he  obtained  by  thrtse 
deeds,  boondmg  that  property  by  an  alley.  l%e 
right  there  is  a  right  of  travel  over  that  15  feet, 
if  he  has  such  a  right,  and  that  his  property, 
without  regard  to  any  rights  in  the  public,  may 
be  condemned  by  a  proceeding  like  this.  If  yon 
find,  under  the  evidence  in  the  case,  that  he  con- 
sidered, and  his  grantor  considered,  that  he  had  a 
right  of  property  in  that,  then  he  may  be  com- 
pensated for  it,  whatever  it  may  have  been 
worth ;  that  is,  whatever  the  deprivation  of  it 
may  injure  or  depreciate  the  value  of  Us  prop- 
erty." 

Verdict  ft>r  plaintiff  ft>r  $2,500,  and  judg- 
ment ttiereon.    Defendant  appealed. 

Argued  before  BROWN,  0.  J.,  and  MOSOB- 
ZISKER,  FRAZER,  WALLINO,  and  SIMP- 
SON, 33. 

3.  W.  Wetzel,  of  Carlisle,  for  appellant. 
£}.  M.  BIddle,  Jr.,  of  Philadelphia,  for  ap- 
pellea 

PER  CURIAM.  Appellant's  assignments 
disclose  no  error  on  the  part  of  the  court  be- 
low In  the  trial  of  this  ease,  which  were  prej- 
udicial to  the  rlghta  of  the  defendant,  and 
they  do  not,  therefore,  call  for  a  fourth  trial. 

Judgment  affirmed. 
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EDWABD  B.  BUHI/ER  CO.  t.  CHIDESTBB. 

(Supreme  Court  of  PennsyWanUu     July  17, 
1018.) 

1.  Biixs  AND  Notes  «=99S— AcooimoDAnoN 
Note— IJABiLiTT. 

In  view  of  Act  May  16,  1901  (P.  L.  194) 
I  29,  maker  of  accommodation  note,  giyen  in 
part  payment  of  pre-existing  indebtedness  of  an- 
other, was  absolutely  liable  thereon. 

2.  Biixs  and  Notes  «S3439— Accokuosation 
NoTit— Right  of  Action— Accommodation. 

In  action  on  accommodation  note,  given  in 
part  payment  of  a  pre-existing  indebtedness, 
-contention  that  a  subsequent  composition  by 
principal  obligor  with  its  creditors  extinguished 
claim  on  note  was  without  merit,  where  obligor's 
correspondence  with  plaintiff  thereafter  ac- 
knowledged existence  of  indebtedness. 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  County. 

Assumpsit  on  a  promissory  note  by  the 
Edward  B.  Bubler  Comptiny  against  David 

D.  CUdester.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  record  re- 
mitted, with  direction  that  judgment  be  en- 
tered for  plaintiff  non  obstante  veredicto. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSCHZISEER,  FRAZER,  and  WAI/- 
LING,  JJ. 

Joseph  P.  McCuIlen  and  James  B.  Mc- 
Grane,  both  of  Plilladelphla,  for  appellant. 

John  C.  Gilpin,  of  Philadelphia,  for  appel- 
lee. 

BROWN,  O.  J.  In  April,  1911.  the  Atlcin- 
son  Construction  Company  owed  the  Edward 

E.  BuUer  Company,  the  appellant,  $9,474.85. 
On  the  26tb  of  that  month  David  J.  Chides- 
ter,  the  appellee,  gave  to  his  frimd,  George 
H.  Atkinson,  liis  promissory  note  for  $3,000, 
payable  to  the  order  of  Atkinson  some  days 
after  date.    The  note  was  made  for  the  ac- 

-commodation  of  Atkinson,  to  enalde  him  to 
give  it  to  the  Edward  B.  Buhler  Company 
on  account  of  the  Indebtedness  to  it  of  the 
Atkinson  Construction  Company,  of  which 
Atkinson  was  treasurer.  He  indorsed  the 
note  as  an  individual  and  as  treasurer  of 
the  construction  company,  and  delivered  It  to 
the  appellant.  It  was  renewed  from  time  to 
time,  and  this  action  Is  on  the  last  renewal, 

■dated  March  26,  1912.  The  defense  made 
In  the  court  below  was  that  the  original 
note  had  been  given  merely  as  security  for 
a  iwrtlon  of  the  Indebtedness  of  the  Atkin- 
son Construction  Company  to  the  appellant, 
and,  as  the  same  had  been  paid  or  dlscbarg- 

■ed,  there  was  no  further  liability  on  it. 
This  defense,  allowed  by  the  trial  Judge,  pre- 
vailed in  the  court  below,  and  from  the 
Judgment  on  the  verdict  in  favor  of  the 
defendant  there  is  this  appeal  by  the  plain- 
tiff, whose  Just  contention  is  that,  under  the 
evidence,  a  verdict  should  have  been  directed 
in  its  favor. 

The  appellant  dealt  only  with  Atkinson  in 
the  negotiations  which  led  up  to  his  giving 


it  the  original  note  of  the  appellee,  in  April, 
1911.  From  Atkinson's  own  testimony, 
which  we  quote  at  length  as  conclusive  up- 
on the  appellee,  who  called  him  as  his  main 
witness,  it  most  clearly  aiq^rs  that  the 
note  was  Indorsed  to  the  appellant  by  Atkin- 
son, as  a  partial  payment  of  Its  claim  against 
the  construction  company: 

"Q.  We  want  to  take  up  the  situation  as  it 
existed  when  this  original  note  was  given,  1911  ? 
A.  At  that  time  we  owed  Buhler  $9,000,  which 
he  said  was  more  than  they  could  carry  with- 
out some  assistance.     I  asked  Mr.  Chiaester — 

"Q.  What  sort  of  business  was  the  Buhler 
Company  in,  in  1911?  A.  They  were  supplying 
us  with  cement  on  the  railroad  right  oc  way 
contract— the  cement  business. 

"Q.  What  work  was  the  Atkinson  Construc- 
tion Company  doing  at  that  time?  A.  Doing 
the  right  of  way  work  on  what  was  called  the 
Merritt  &  Gilbert  contract  of  the  New  Tork, 
Westchester  &  Boston  Railroad,  out  of  Pelham, 
just  outside  of  New  York  City. 

"Q.  This  railroad  was  in  process  of  construc- 
tion at  that  time?    A.  Xes,  a  new  railroad. 

"Q.  And  you  had  become  responsible  to  Buhler 
Sc  Co.  to  the  extent  of  some  $9,000  for  cement? 
A.  About  that  amount;  yes— about  $9,000,  and 
I  obtained  this  $3,000  accommodation  note  for 
them  to  use,  to  get  money  at  their  Sherman 
bank. 

"Q.  It  enabled  yon,  under  your  arrangement 
with  Buhler,  to  carry  yonr  acconnt?  A.  To  get 
more  cement,  and  carry  the  account ;  yea.  •  *  • 

"Q.  Now  you  say  that  you  gave  the  original 
note  to  Mr.  Bntwisle.  Do  you  recall  what  was 
said  between  you  and  Mr.  Bntwlsle  when  this 
note  was  to  be  givMi,  as  to  why  it  was  to  be 
given,  and  what  it  was  to  be  used  for?  A.  Well, 
that  the  account  was  larger  than  it  had  been, 
and  that  they  did  not  want  to  extend  further 
credit  unless  we  could  make  some  payments  on 
account.  I  got  this  note  for  them,  and  gave 
them  $2,000  cash,  as  their  statement  shows  at 
that  time— $5,000  payment 

"Q.  There  is  no  question  about  the  fact  in 
your  mind  that  this  note  was  given  to  aecuK 
the  cement  bill  owing  them?    (Objected  to.) 

"Q.  Just  tell  us  what,  if  any,  relation  there 
was  between  the  delivery  of  this  note  and  the 
payment  of  this  cement  bill.  A.  That  note  was 
given  as  a  check  would  be  given,  to  pay  on  ac- 
count of  that  cement,  that  we  had  had  delivered 
to  us,  and  used  in  that  railroad  work." 

Egbert  B.  Entwisle,  who  was  the  credit 
man  of  the  appellant  at  the  time  the  note 
was  given,  testified  that  in  April,  1911,  the 
Atkinson  (Donstruction  Company  asked  for 
additional  credit,  as  they  needed  more  ma- 
terial; that  this  was  refused,  because  the 
account  had  reached  a  point  which  the  com- 
pany regarded  as  too  large;  and  that,  after 
refusing  to  extend  further  credit,  Atldnson 
gave  the  company  a  check  for  $2,000  and  the 
note  of  the  appellee  for  $3,000,  for  which 
a  credit  was  allowed  on  the  account 

[1]  In  view  of  the  foregoing,  it  is  not  to 
be  questioned  that  the  note  was  given  to  the 
appellant  by  Atkinson,  clothed  with  author- 
ity from  the  appellee  to  do  so,  in  payment 
of  part  of  Its  claim  against  the  construction 
company,  and  the  appellee  became  absolutely 
liable  on  it,  for — 

"an  accoinmodation  party  is  one  who  has  signed 
the  instrument  as  maker,  drawer,  acceptor  or 
indorscr,  without  receiving  value  therefor,  and 
for  the  purpose  of  lending  his  name  to  some  oth- 
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n  p«non.  Such  a  pM«on  is  liable  on  the  in- 
strument to  a  holder  for  valae,  notwithBtanding 
isurh  holder  at  the  time  of  taking  the  inatramcnt 
knew  him  to  be  onlv  an  accommodation  party." 
Act  May  16,  1901  (P.  L.  194)  {  29. 

[1]  It  Is  farther  contended  by  the  appellee 
that  by  tiie  terms  of  a  composition  made  by 
the  Atkinson  Constnictlon  Company  with 
its  creditors,  September  24  or  25,  1912,  the 
Mitire  cUilm  of  the  appellant  against  It  at 
that  time  was  extlngnlshed ;  that  Cbldester, 
the  maker  of  the  note  In  suit,  was  thereby 
dlsdiarged,  as  It  had  been  given  merely  as 
security  for  a  portion  of  snch  indebtedness, 
and  the  appellant  had  agreed  to  surrender 
it  to  the  construction  company.  If  the  al- 
leged agreement  to  surrender  the  note  de- 
pended upoD  the  oral  tettlmony  in  the  case, 
that  question  would  have  been  for  the  Jury ; 
but  the  written  evidence  showed  conclnsive- 
ly,  not  only  that  tliere  had  been  no  such 
agreemmt,  but  that  the  obligation  of  the 
api)eUee  to  the  appellant  was  to  remain  un- 
impaired by  the  construction  company's  com- 
position with  Its  creditors.  That  composi- 
tion left  unpaid  to  the  appellant  a  sum  in 
excess  of  $3,000.  the  amount  of  the  note  In 
suit.  It  had  been  given  to  pay  so  much  of 
the  indebtedness  of  the  construction  com- 
pany to  the  appellant,  and  the  clear  under- 
standing between  the  appellant  and  Atkin- 
son, as  appears  from  the  documentary  evi- 
dence^ at  the  time  of  the  composition,  was 
that  the  appellant  should  continue  to  hold 
the  appellee  liable  upon  its  note.  On  the 
day  of  the  compositton,  George  A.  Naglc, 
£.<«].,  attorney  for  the  appellant,  handed  At- 
kinson a  memorandum  which  read  as  fol- 
lows: 

"September  24,  1912. 
"This    is    to    certify    that    the   Edward    E. 
Buhler  Company  will  accept  three  renewals  of 
.  foar  months  each  of  note  lor  $S,000  and  inter- 
eat,  now  hdd  by  them,  signed  by  D.  D.  Chid- 
ester,  with  all  IndorBements  on  said  renewals." 

Atkinson  identified  this  paper  on  the  trial, 
Md  admitted  that  on  October  6,  1912,  he 
wrote  the  appellant  as  follows: 

"Tour  letter  asking  for  three  months  note  of 
David  D.  Cbidester  received.  The  memoran- 
dum that  Mr.  Nagle  gave  us  reads  that  these 
notes  are  to  be  'for  four  months  each.  Will  this 
suit  you  just  as  well  as  a  three  months  note?" 

Phcebe  M.  Plack  was  one  of  the  Indorsers 
on  the  original  note  at  the  time  It  was  de- 
livered to  the  appellant,  and  it  seems  she 
declined  to  indorse  a  renewal,  and  after- 
wards, on  October  18,  1912,  Atkinson  wrote 
as  follows  to  the  appellant: 

"Tonr  letter  of  October  14th,  saying  it  will  be 
necessary  to  have  Mrs.  Plack'a  indorsement  on 
all  notes  received.  Before  writing  you  I  had 
already  sent  a  renewal  note  for  Mrs.  Flack's 
indorsement,  bat  I  received  word  this  morning 
that  she  has  practically  refused  to  indorse.  I 
think  I  would  like  to  have  a  talk  with  you  or 
Mr.  Nagle  regarding  this  sitaation. 

'  Tours  trtdy,  O.  H.  Atkinson,  L." 

Following  this  Atkinson  wrote  to  appel- 
lant's attorney,  on  Aiirll  14,  1913: 


"Tour  letter  of  the  12th  received  this  momine 
and  your  letter  of  tlie  7th  was  also  receivea 
and  sent  to  Mr.  Chidester.  There  was  no  ar- 
rangement in  the  beginning  to  have  any  se- 
curity put  up  for  this  note,  and  Mr.  Chidester 
objects  to  considering  doing  so,  which  is,  of 
course,  natural.  When  you  are  in  New  fork 
next,  won't  yoa  please  either  telephone  me  or 
call  in  and  see  me?" 

On  the  21st  of  the  following  month  he 
wrote  the  attorney : 

"I  think  an  arrangement  can  be  made  very 
soon  to  otfer  you  a  first  mortgage  on  some  lots 
in  New  Jersey.  Would  it  suit  you  better  to 
have  Mrs.  Plack's  indorsement  on  this  note,  if 
it  can  be  had  now?" 

In  attempting  to  explain  away  at  the  trial 
the  letters  which  confronted  him,  showing 
conduaively  that  the  liability  of  the  appel- 
lee on  the  note  In  suit  had  not  been  afTected 
at  all  by  the  construction  company's  com- 
positioa  with  its  creditors,  Atkinson  could 
only  say: 

"I  considered  I  had  been  fooled,  and  I  com- 
menced to  plav  for  time,  to  stall  him,  and 
did  everything  I  could  do  to  get  out  of  the  place 
I  was  in,  and  I  tried  to  make  good  myself  to 
get  Mr.  Chidester  out." 

How  be  expected  to  "get  Mr.  Cbldester 
out"  by  what  he  had  written  passes  under^ 
standing,  for  bis  letters  certainly  left  the 
appellee  Just  where  he  was  before  the  com- 
position. Nothing  could  be  clearer  than 
that,  after  the  composition,  the  Atkinson 
Construction  Company  continued  to  recog- 
nize the  note  <rf  the  appellee  (given  by  him 
to  tbe  eoQStmction  company,  through  At- 
kinson, for  its  own  uses)  as  a  valid  obliga- 
tion in  the  hands  of  the  aKiellant,  taken  by. 
it  in  payment  of  a  portion  of  the  indebted- 
ness of  the  c(«struction  company  to  it,  which 
had  not  b4en  Included  in  tbe  composition, 
and  a  verdict  should  therefore  have  been 
directed  in  favor  of  the  plalntlfC. 

The  ninth  and  tenth  aaaieaments  of  error 
are  sustained,  the  judgment  is  reversed,  and 
tbe  record  is  remitted,  with  direction  that 
Judgment  be  entered  for  tbe  plaintiff  nou 
obstante  veredicto  for  (8,000,  the  charges  of 
protect,  and  interest  from  June  26,  1912. 


COMMONWEALTH  v.   BBRNBT.     (No.  1.) 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

CUMINAI,  Law   «s>432— DisoaDEBi.T  House 
®3>19— Lease  fob  Illegal  Pubpobks— Evi- 
dence—Ocestion  FOE  JUBT. 
In  trial  on  indictment  for  leasing  bnilding 
for  immoral  and  illegal  purposes,  defended  on 
ground  that  parol  transaction  was  a  sale  to  de- 
fendant's   son    and    not    a   lease,    admission    of 
notice  to  quit,  served  upon  tenant  in  possession, 
signed  by  defendant's  son,  as  owner,  was  not 
error,  and  it  was  for  jury  to  say  whether  al- 
leged purchase  and  ^otice  were  part  of  general 
scheme  to  evade  the  law. 

Appeal  from  Superior  Court 
B.  J.  Berney  was  convicted  of  leasing  a 
dwellipg  bouse  for  immoral  and  Illegal  pur- 


sFor  other  casea  ice.  lams  toplo  and  KBY-NTJIIBER  la  all  Key-Numbered  Dlge«t«  ju>4  in4«XM 


Digitized  by 


Google 


54 


108  ATLANTIC  BSa>ORTEB 


(Pa. 


poses,  and  'setateiiced  to  pay  costs  and  to  Im- 
prisonment in  the  county  Jail  for  46  days; 
and,  from  a  judgment  of  the  >Superior  Court, 
affirming  the  Judgment  of  the  court  of  quar- 
ter sessions,  he  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  FRA- 
ZBR,  and  WAUilNG,  JJ. 

R.  A.  Henderson  and  W.  O.  Fletdier,  both 
of  Altoona,  for  appellant. 

Marion  D.  Patterson,  of  HoUldaysburg,  for 
the  Commonwealth. 

8TBWART,  3.  The  appellant  was  tried 
and  convicted  In  the  quarter  sessions  of 
Blalr  county  of  the  offense  of  leasing  a 
dwelling  house  In  the  city  of  Altoona  for  im- 
moral and  illegal  purposes,  the  keeping  of  a- 
bawdyhouse.  On  the  trial  of  the  case,  the 
defense  set  up  was  that  it  was  not  a  leasing 
but  a  sale  of  the  premises.  The  transaction 
was  evidenced  by  writing,  and  the  writings 
were  offered  in  evideace.  On  their  face  they 
showed  a  sale  upon  installments.  The  de- 
fendant himself  was  unable  to  write  in  Eng- 
lish, and  all  the  papers  wei«  written  by  his 
son  as  the  father's  agent  and  attorney,  who, 
as  it  appears  from  his  testimony,  has  for 
several  years  been  a  student  at  law.  Evi- 
dence was  offered  on  the  part  of  the  common- 
wealth to  the  effect  that  all  the  previous  ne- 
gotiations between  the  parties  were  conduct- 
ed with  the  knowledge  and  understanding, 
frequently  expressed,  that  the  premises  wa« 
to  be  occupied  and  used  for  illicit  purposes, 
and  that  the  jmpers  evidencing  the  transac- 
tion were  so  drawn  as  to  conceal  their  true 
Import,  for  purpose  of  escaping  detection  and 
prosecution  by  making  what  was  nothing  but 
a  lease  appear  as  a  sale.  T?ie  evidence  car- 
ried conviction  to  the  minds  of  the  Jury,  with 
the  result  that  the  defendant  was  found 
guilty  in  manner  and  form.  Appeal  was  tak- 
en to  the  Superior  Court.  The  error  there 
complained  of  was  the  admission  In  evidence 
of  a  notice  to  quit  served  on  the  tenant, 
Helen  Hambell,  January  11,  1914,  demanding 
immediate  surrender  of  the  premises  without 
assigning  any  reason  therefor,  signed,  "Ed- 
win E.  Berney,  Owner."  This  was  the  son 
of  the  defendant  who  had  prepared  all  the 
papers  in  the  transaction.  He  testified  that 
shortly  before  feerving  this  notice  he  had 
become  the  purchaser  of  the  property  from 
his  father.  The  fact  of  purchase  not  only 
rested  in  parol,  but  Its  bona  fides  was  earn- 
estly contested,  the  commonwealth  insisting 
that  It  was  adopted  as  a  means  of  escape 
for  the  defendant  from  the  legal  embarrass- 
ment In  which  he  found  himself,  and  that 
it  was  done  at  the  instance  and  suggestion 
of  the  son. 

The  evidence  touching  tills  inquiry  was 
quite  broad  enough  to  make  the  notice  to 
quit  entirely  competent  as  evidence.    It  was 


a  matter  for  the  consideration  of  the  Jury 
whether  or  not  the  purchase  and  the  notice 
to  quit  were  not  part  of  a  general  scheme  to 
evade  the  law. 

The  assignment  of  error  Is  overruled,  and 
the  Judgment  of  the  Siverior  Court  is  af- 
firmed. 


COMMONWEAJLTH   v.   BERNEX.     (No.  2.) 

(Supreme  Ourt  of  Pennsylvania.    July  17, 
191&) 

1.  CBDniiAL  Law  «s>789(1,  4)— Irrbuotions 
— Rbasonabue  Doubt. 

In  a  criminal  case,  while  it  is  desirable  that 
the  court  should  explain  to  the  jury  the  legal 
meaning  of  "reasonable  doubt,"  it  is  not  re- 
versible error  to  instruct  in  the  very  language 
of  the  law,  without  more. 

2.  CRntiNAL  Law  <S=3824(12)— Instbuction— 
Reasonable  Doubt. 

Where  the  onl^  error  assigned  on  appeal 
from  a  conviction  is  the  trial  court's  failure  to 
explain  the  expression  "reasonable  doubt,"  but 
where  no  request  for  such  explanation  was  made 
at  trial,  the  conviction  would  be  affirmed. 

Appeal  from  Superipr  Court 

B.  J.  Berney  was  convicted  of  leasing  a 
dwelling  house  for  immoral  and  illegal  pur- 
poses, and  sentenced  to  pay  costs  and  to  im- 
prisoiunent  in  the  county  Jail  for  45  da;s; 
and,  from  a  Judgment  of  the  Superior  Court 
affirming  the  conviction  In  the  court  of  quar- 
ter sessions,  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  FRAZ- 
ER,  and  WALLING,  JJ. 

R.  A.  Henderson  and  W.  C.  Fletcher,  both 
of  Altoona,  for  atvellant. 

Marion  D.  Patterson,  of  HoUldaysburg,  Cor 
the  Commonwealth. 

STEWART,  J.  [1,  i]  We  have  found  occa- 
sion several  times,  In  reviewing  criminal. ' 
trials  where  we  have  discovered  reversible 
error  and  directed  another  trial,  to  advert, 
because  of  complaints  of  counsel  in  relation 
thereto,  to  the  brevity  of  the  court's  Instruc- 
tions on  the  subject  of  a  reasonable  doubt, 
and,  in  view  of  a  second  trial  l>dng  ordered, 
we  have  suggested  that  upon,  the  retrial  It 
would  be  well  for  the  court  to  explain  to 
the  Jury  the  legal  meaning  of  the  expression 
"reasonable  doubt";  but  this  court  has  never 
held  It  reversible  error  in  a  trial  for  the 
court  to  Instruct  in  the  very  language  of  the 
law,  and  stop  with  that  A  positive  refusal 
to  give  further  instructions  in  such  case 
where  asked  for  in  a  point  presented,  correct 
in  itself,  would,  of  course,  be  reviewable  on 
exception  taken;  but  simple  failure  on  the 
part  of  the  Judge  to  extend  his  instructions, 
without  request,  so  as  to  include  an  explana- 
tion of  the  expression  "reasonable  doubt," 
has  never  with  us  been  held  to  be  reversible 
error.  Yet  that  Is  the  one  complaint  here. 
Appellant  was  tried  and  convicted  of  having 
knowingly  let  a  certain  bouse  for  Immoral 
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and  llTegal  purpoaes.     In  tals  charge  to  the 
Jury,  the  'court  instructed  as  follows : 

"Now,  gentlemen,  yoa  have  heard  the  erl- 
dence.  Consider  all  of  it  and  give  it  such  weight 
as  yon  think  it  is  entitled  to.  If,  after  consider- 
ing all  the  evidence  in  the  case,  you  are  satis- 
fied beyond  a  reasonable  donbt  that  the  defend- 
ant did  lease  the  premises  to  Chd  McKee  for 
the  purpose  of  conducting  a  bawdyhouse  (and 
there  seems  to  be  no  doubt  about  that,  I  under- 
stand that  it  is  not  contradicted  by  the  defense), 
then  the  defendant  would  be  guilty.  If,  how> 
ever,  you  are  not  satisfied  beyond  a  reasonable 
doubt  that  he  did  lease  the  premises,  knowing 
that  she  was  to  conduct  it  as  a  bawdyhouse, 
then  your  verdict  would  be  not  guilty. 

No  farther  instruction  was  asked  for.  Ap- 
peal was  taken  to  the  Superior  Ckmrt,  and 
the  insufficiency  of  the  charge  on  this  one 
qoestlon  was  the  error  complained  of.  That 
oonrt  held  very  properly  that  no  reversible 
errw  appeared,  and  remitted  the  record  to 
the  court  below  for  execution.  This  disposi- 
tion of  the  case  meets  with  our  entire  ap- 
proval. 

The  Judgment  of  the  Superior  Court  Is  af- 
firmed. 


DESIBIA  V.  MONONGAHELA  BY.  CO. 

(Supreme  Cburt  of  Pennsylvania.    July  17, 
1918.) 

Mastzk  and  Servant  «=»  124(5)— I/Atent  De- 

nccT— IiiABiLrrT  or  Masteb. 
Where  Iwake  rod  by  which  miner  was  at- 
tempting to  stop  a  ooal  car  broke  so  that  he 
fell  under  the  car,  and  where  it  did  not  appear 
that  a  crack  in  a  brake  rod,  discovered  after 
the  accident,  could  have  been  discovered  by  rea- 
sonably careful  inspection,  the  master  was  not 
liable. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Trespass  by  Dominlck  Deslbla  against  the 
Monongahela  Railway  Company  to  recover 
damages  for  personal  injuries.  From  a  Judg- 
ment refusing  to  take  off  a  compulsory  non- 
suit, plaintiff  appeals.    Aflirmed. 

Trespass  to  recover  damages  for  personal 
injuries. 

The  facts  appear  In  the  following,  opinion 
of  Van  Swearingen,  P.  J.,  sur  defendant's 
motion  to  take  oft  nonsuit: 

At  the  trial  of  this  case  a  compnlsory  nonsuit 
was  entered  on  the  ground  that  no  negligence 
on  the  pert  of  the  defendant  had  been  shown, 
and  the  case  is  before  the  court  now  on  a  mo- 
tion to  strike  off  the  nonsuit.  At  the  time  of 
his  injury  the  ^intiff  was  a  ear  shifter  In  the 
employ  of  the  H..  C.  Frick  Coke  Company  at 
Gates.  His  dutv  was  to  place  the  cars,  which 
were  furnished  Dy  the  Monongahela  Railroad 
Company,  in  position  under  the  coal  tipple  to 
be  fiUed  from  above  and  then  by  loosenmg  the 
brakes  drop  the  loaded  cars  down  the  track  to 
make  room  for  others  to  he  filled.  On  the  day 
he  was  hurt,  the  plaintiff  was  dropping  a  loaded 
car  down  the  track  from  the  tipple,  and,  when 
he  applied  the  brake  to  stop  the  car,  the  brake 
rod  broke  and  the  plaintiff  fell  under  the  car 
and  his  foot  was  so  injured  that  it  had  to  be  am- 
putated. The  brake  was  the  ordinary  brake 
used  on  freight  cars,  an  iron  rod  running  up  to 
the  top  of  the  car  with  a  wheel  at  the  upper 
end  of  the  rod.    The  brake  rod  at  its  upper  end 


was  square  and  fit  into  a  square  in  the  center 
of  the.  brakewheeL  Immediately  below  the 
wheel  the  rod  was  round.  It  was  at  the  junc- 
ture of  the  square  part  and  the  round  part  of 
the  rod  iust  beneath  the  wheel  that  the  rod 
broke.  After  the  accident  an  old  crack  was 
discovered  partly  in  the  square  part  of  the  rod 
and  partly  in  the  round  part,  extending  half- 
way or  more  through  the  thickness  of  the  rod, 
but  so  close  up  under  the  wheel  as  not  to  be 
observable  when  the  wheel  was  on  the  rod.  How 
long  the  crack  had  been  there  nobody  was  able 
to  tell.  The  plaintiff  said  the  brake  looked 
all  right  that  day,  and  he  thought  it  was  in 
good  working  order,  and  that  he  had  released 
and  set  it  five  or  six  times  that  day  before  it 
broke.  It  was  not  shown  that  the  defendant 
had  any  knowledge  of  the  defect  in  the  rod, 
the  car  had  been  in  nse  right  -along,  and  the 
defect  was  one  that  would  not  likely  be  discov- 
ered in  a  reasonably  careful  examination  and  in- 
spection of  tlie  car.  In  the  opinion  of  the  court 
the  nonsuit  was  properly  entered. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKBB,  FRAZBR.  WALLING,  and  SIMP- 
SON, JJ. 

D.  W.  McDonald,  Jos.  W.  Ray,  Jr.,  and 
James  R.  Cray,  all  of  Unlontown,  for  appel- 
lant 

W.  J.  Stargis  and  S.  J.  Morrow,  both  of 
Unlontown,  for  appellea 

PE2R  CURIAM.  Tills  Judgment  Is  affirmed 
on  the  <^lnion  of  the  court  b^w  refusing  to 
take  off  the  nonsuit. 


TAVANI  T.  SWIFT  ft  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  Food  «a»29— Saue  or  Diseased  Pobk— Li- 
Asn-rrr. 

A  dealer  selling  meat  for  human  consump- 
tion is  not  liable  in  damages  for  selling  pork  in- 
fected with  trichiuK,  if  he  proves  that  there  was 
no  ne^igenoe  in  such  sale. 

2.  Food  «=926— Sale  or  Diseased  Pobk— Li- 
ability. 

In  action  against  packer  for  injury  from  eat- 
ing pork  infected  with  tricbinee,  it  was  a  com- 
plete defense  to  show  that  presence  of  trichinte 
cannot  be  detected  by  any  scientific  method,  that 
federal  government  omits  Inspeotiogi  so  as  not  to 
mislead  public  to  neglect  precautions,  and  that 
practice  m  packers  was  to  make  no  such  inspec- 
tion. 

Appeal  for  Court  of  Common  Pleas,  Lo- 
Eeme  Ooonty. 

Trespass  by  Louis  Tavanl  against  Swift 
fie  Company  to  recover  damages  for  injnry  re- 
sulting from  eating  infected  pork  sold  by 
defendant.  Verdict  for  plaintiff.  Judgment 
thereon,  and  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZBR,  and  WALLING,  JJ. 

Rush  Trescott,  of  Wilkes-Barre,  for  appel- 
lant 

Charles  B.  Lenaban,  of  Wilkes-Barre,  and 
Frank  L.  Horton,  of  Chicago,  111.,  for  appel- 
lee. 
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FRAZBR,  X  nits  acti<m  In  trespass  is  to 
recover  damages  for  illness  alleged-  to  have 
resulted  from  plaintiff's  eating  pork  sold  by 
defendant  which,  it  is  averred,  contained  a 
parasite  known  as  trichina.  The  case  grew 
ont  of  facts  Quite  similar  to  those  forming 
the  basis  of  the  action  In  Catanl  t.  Swift  & 
06.,  251  Pa.  52,  95  AU.  931,  U  R.  A.  1917B, 
1272.  The  trial  judge  submitted  to  the  jury 
the  various  questions  of  fact  involved,  and  a 
verdict  in  favor  of  defendant  was  rendered. 
From  the  Judgment  entered  thereon,  plaintiff 
appealed.  The  contmtion  of  appellant  Is 
that,  defendant  having  admitted  no  Inspec- 
tion was  made  for  the  purpose  of  discovering 
the  presence  of  trichinte  in  the  meat,  and 
also  having  failed  to  comply  with  its  com- 
mon-law and  statutory  duty  to  sell  only 
wholesome  meat  fit  for  food,  it  was  guilty 
of  negligence ;  in  other  words,  that  a  breach 
of  the  implied  warranty  of  wholesomeness 
was  negligmce  per  se  and  warranted  a  re- 
covery. 

[1,2]  To  establish  its  freedom  from  negli- 
gence, defendant  produced  evidence  to  the  ef- 
fect that  paraidtesy  known  as  trichinae,  are 
invisible  to  the  naked  eye  and  can  be  dis- 
covered only  by  miscrospic  inspection;  that 
such  inspection  is  untrustworthy  and  does 
not  in  all  cases  give  assurance  that  the  par- 
ticular meat  inspected  and  approved  is  free 
from  parasites ;  that  no  system  of  inspection 
is  known  to  science  by  which  the  presence 
of  trichinse  can  be  detected  with  certainty 
in  all  cases;  and  that  the  only  sure  method 
of  eliminating  the  danger  is  to  thoroughly 
cook  the  meat  at  a  temperature  of  at  least 
140  degrees,  whereby  the  harmful  parasites 
are  destroyed  and  the  meat  rendered  whole- 
some and  fit  for  food. 

Defendant  also  showed,  under  objection 
and  exception,  that,  for  the  reasons  above 
stated,  the  United  States  government  con- 
cluded an  attempt  to  inspect  all  pork  tot 
trichinse  would  result  in  more  danger  to  the 
public  than  no  inspection,  for  the  reason 
knowledge  on  the  part  of  the  public  that  an 
inspection  had  been  made  would  lead  to  a 
false  sense  of  security  and  induce  consumers 
to  omit  taking  pr<^>er  precautions  to  avoid 
danger  of  thoroughly  cooking.  Further  evi- 
dence was  Introduced,  also  under  objection 
and  exception,  to  show  the  practice  in  other 
packing  establishments  was  to  make  no  in- 
spection for  tri(d)lnee. 


Notwithstanding  the  production  of  this  evi- 
dence, plaintiff  contends  defendant  has  not 
met  the  burden  imposed  upon  it  requiring 
proper  precaution  to  ascertain  whether  or 
not  the  meat  it  sold  was  fit  for  food  within 
the  rule  laid  down  in  Catanl  v.  Swift  &  Co., 
supra.  In  that  case  we  held  plaintiff  made 
out  a  prima  facie  case  by  i>rovlng  pork  sold 
by  defendant  was  diseased  and  caused  the 
injury  complained  of,  without  offering  af- 
firmative evidence  to  show  defendant  was 
aware  the  article  sold  was  unwholesome  and 
unfit  for  food,  and  the  prima  fade  case  thus 
made  out  was  not  overcome  by  mere  evidence 
on  part  of  defendant  showing  the  meat  had 
been  duly  inspected  by  the  United  States 
government ;  but  the  common-law  duty  of  de- 
fendant to  sell  wholesome  food  remained, 
notwithstanding  the  federal  inspection  regu- 
lation. Defendant  there  relied  solely  on  the 
fact  of  Inspection  by  the  federal  government, 
and  for  that  reason  the  judgment  for  defend- 
ant non  obstante  veredicto  was  reversed,  and 
judgment  entered  on  the  verdict  for  plaintiff. 
In  the  present  case  defendant  went  further 
and  showed,  in  addition  to  the  general  in- 
spection by  the  federal  authorities,  that  the 
government  did  not  inspect  for  the  purpose 
of  discovering  trlchinie,  but  recognized  that 
no  method  of  examination  known  to  science 
was  adequate  to  assure  satisfactory  results, 
and  therefore  deemed  it  wise  to  omit  alto- 
gether inspection  for  that  parasite,  and  thus 
avoid  misleading  the  public  to  rely  upon  the 
certificate  of  inspection.  It  was  also  shown 
that,  apparently  for  the  same  reason,,  a  cus- 
tom existed  In  other  packing  houses  to  omit 
attempting  to  discover  the  presence  of  trichi- 
nse  By  inspection.  The  action  being  in  tres- 
pass for  negligence  and  not  for  breach  of 
warranty,  the  evidence  was  competent  and 
suflScient  to  sustain  the  conclusion  of  the  ju- 
ry that  defendant  omitted  no  precaution  or 
duty  it  owed  plaintiff. 

While  there  are  numerous  assignments  of 
error,  they  relate  principally  to  the  admis- 
sion of  evidence  and  to  parts  of  the  charge, 
and,  as  the  correctness  of  the  action  of  the 
court  t>eIow  depends  chiefly  upon  the  dis- 
position of  the  main  question  in  the  ca'Se, 
consideration  of  the  assignments  separately 
becomes  unnecessary. 

The  judgment  is  affirmed. 
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TUBB8   T.   BOROUGH   OF    BERWICK. 

(Sapreme  Court  of  Pennaylvania.    Jnly  17, 
1»1&) 

L  MVNICIFAI.    COBPOBATIONB    «S9818(4)— DK- 
TECT  IN   STBBmv-NBGLIGIiMCK— SUITICIENCT 

or  Evidence. 
In  action  apiinst  a  borough  for  perBonal  in- 
^rr  when  plaintiff,  drlTinf  a  wagon  on  a  pub- 
lic hichway,  waa  jolted  therefrom  when  it 
rrosaed  a  ditch,  eridence  held  to  warrant  jury's 
finding  that  ditch  was  the  proximate  cause  of 
accident. 

2.  MORICIPAI.  GOBPORATIORS    «S>821(8)— DE- 
FECT IN   Stbebt  —  Neouoence  —  Question 

FOB  JUBT. 

In  action  against  borough  for  personal  in- 
Jary  when  plaintiff,  while  driving  a  wagon  on 
a  public  highway,  was  jolted  therefrom  when 
the  wagon  crossed  a  ditch,  found  to  be  proxi- 
mate cause  of  accident,  held,  that  defendant's 
negligence  was  for  the  jury. 

S.  MnNICIFAL   OOBPOKATCONS  «e9821(90)— DE- 
FECT IN  StbEEI^— CONTBIBUTOBY  NSOUOXNOB 

—Question  fob  Jubt. 
In  action  against  a  borough  for  personal 
injury  when  plaintiff,  while  driving  a  wagon  on 
a  public  highway,  was  jolted  therefrom  when 
the  wagon  crossed  a  ditch,  held,  that  his  con- 
tributory negligence  was  for  the  jury. 

Appeal  from  Court  of  CommoQ  Pleas,  Co- 
lumbia County. 

Trespass  by  William  B.  Tubbs  against  the 
Borough  of  Berwick  to  recover  damages  for 
personal  injuries.  From  a  judgment  on  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  tacts  sufiSdently  appear  in  the  fol- 
lowing from  the  opinion  of  Johnson,  P.  J., 
sur  defendant's  motion  for  judgm«it  n.  o.  v.: 

The  plaintiff  is  seeking  to  recover  damages 
for  personal  injuries  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  borough 
in  permitting  one  of  its  streets,  commonly 
known  as  the  "Market  street  hill,"  to  remain 
for  a  long  time  in  a  defective  condition.  The 
case  was  submitted  to  the  jury,  and  a  verdict 
rendered  for  the  plaintiff  in  the  anm  of  $2,970. 
The  d^endant  is  now  asking  for  Jodfiment  non 
obstante  veredicto,  and  the  plaintis  is  asking 
for  a  new  trial. 

At  the  time  of  the  accident  the  plaintiff  was 
on  the  seat  in  the  front  of  a  low-wheeled 
track,  on  whicii  was  mounted  a  gasoline  en- 
cine,  driving  his  team  on  one  of  the  most 
frequently  traveled  streets  in  Berwick.  When 
at  or  about  the  junction  of  Pine  street  with 
the  "Market  street  hill,"  the  plaintiff  was 
thrown  in  front  of  the  truck,  which  dragged 
and  very  seriously  injured  him.  The  plaintiff 
contends  that  the  accident  was  caused  by  a 
ditch  running  across  "Market  street  hill,"  which 
constituted  a  defective  condition  in  the  street, 
and  without  any  fault  or  negligence  of  his  own. 
The  defendant  denies  that  there  was  any  such 
defective  or  negligent  condition  which  caused 
the  plaintiff's  injuries,  and  contends  that  the 
accident  was  due  to  plaintiff's  own  negligence. 

The  contributory  negligence  of  the  plaintiff 
remains  for  consideration.  The  defendant  con- 
tends that  the  plaintiff  was  negligent  in  not 
discovering  and  avoiding  the  ditch  and  in  the 
manner  of  his  driving  at  the  time  of  the  acci- 
dent. It  is  contended  by  the  defendant  that 
the  plaintiff  was  familiar  with  the  street  and 
knew  or  should  have  known  of  its  condition. 
But  we  cannot  convict  the  plaintiff  of  negli- 
gence as  a  matter  of  law  for  using  the  street, 
even  tboogb  be  knew  its  condition,  because  it 


does  not  appear  that  the  danger  was  so  immi- 
nent that  an  ordinary  prudent  person  would 
not  use  the  street.  Swanwick  v.  Monongahda 
City,  36  Pa.  Super.  Ct  628;  MiUer  v.  Mont- 
gomery Borough,  39  Pa.  Super.  Ct.  697. 

It  was  the  duty  of  the  plaintiff  to  watch 
where  he  was  driving  so  as  to  avoid  danger. 
There  is  testimony  tending  to  show  that  a  driv- 
er on  a  high-wheeled  wagon  could  see  the  ditch 
25  or  30  feet  ahead,  but  plaintiff  was  not  driv- 
ing from  such  a  wagon.  He  was  aitting  upon 
the  seat  provided  for  the  driver  on  a  low- 
wheeled  truck.  On  account  of  his  position  he 
could  not  see  the  ditch,  nor  did  be  have  a 

good  view  of  the  road  ahead  of  his  team,  but 
e  did  have  a  partial  view.  According  to  bis 
testimony,  he  was  "looking  ahead  to  see  where 
the  team  was  going."  And  he  also  testified: 
"I  kept  watching  my  team  and  looking  ahead. 
I  kept  looking  ahead,  •  •  •  driving  the 
team  down  the  same  as  I  always  did  before." 
It  must  be  remembered  that,  according  to  the 
testimony  of  plaintiff's  witnesses,  the  ditch 
extended  so  far  across  the  street  that  it  was 
impossible  altogether  to  avoid  driving  into  it. 
Whether  the  plaintiff  was  negligent  in  driving 
his  team  from  the  seat  provided  on  the  truch 
for  this  purpose,  and  whether  he  should  have 

Sotten  off  the  truck  or  wagon  and  walked,  un- 
er  all  the  facts  and  circumstances  in  the  case. 
is  a  matter  of  fact  for  the  jury,  and  not  of 
law  for  the  court  to  determine. 

Nor  can  we  say  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence 
in  the  manner  in  which  he  was  driving  his  team 
at  the  time  of  the  accident.  He  was  regulating 
the  speed  of  his  team  down  the  moderate  in- 
cline of  the  street  by  a  hand  brake  used  for 
such  purpose,  and  at  the  time  of  the  accident 
the  horses  were  going,  according  to  the  plain- 
tiff's own  testitnony,  at  a  slow  trot  or  jog 
and  were  under  control,  and,  according  to  plain- 
tiff's witness  McCarthy,  they  were  going  at 
a  fast  walk.  The  court  cannot  say  this  man- 
ner of  driving,  under  the  circumstances,  was 
negligence  per  se,  nor  can  we  say  as  a  matter 
of  law  that  the  plaintiff  should  have  rough- 
locked  his  truck  with  a  chain.  This  is  a  meth- 
od used  only  in  extraordinary  cases.  One 
would  hardly  expect  to  see  this  method  used  on 
a  street  of  this  character.  The  defendant  of- 
fered testimony  to  show  that  the  plaintiff  had 
lost  control  of  his  team  and  that  the  horses 
were  running  away,  but  this  was  in  conflict 
with  plaintiff's  testimony,  and  it  was  for  the 
Jnry  to  pass  upon  the  credibilil?  of  the  wit- 
nesses and  to  determine  the  facts. 

While  the  case  is  somewhat  close,  we  think 
the  negligence  of  the  defendant,  the  proximate 
cause  of  the  accident,  and  the  plaintiff's  con- 
tributory negligence  are  all  questions  of  fact 
for  the  jury.  _  The  motion  for  judgment  non 
obstante  veredicto  must  therefore  be  overruled. 

Argued  before  EfEOWN,  O.  J.,  and 
MOSCHZISKER,  FKAZER,  and  WAlr 
LIKG,  JJ. 

James  Scarlet,  of  Danville,  and  O.  W. 
Dickson,  of  Berwick,  for  appellant 

R.  S.  Hemingway  and  Fred  Ikeler,  both  of 
Bloomsburg,  for  appellee. 

PEK  CURIAM.  [1-8]  This  action  was 
brought  for  the  recovery  of  damages  sus- 
tained by  the  plaintiff  in  being  thrown  from 
a  truck  while  driving  over  one  of  the  streets 
of  the  defendant  borough.  The  testimony 
warranted  a  finding  by  the  Jury  that  a 
ditch  in  the  street  was  the  proximate  cause 
of  the  accident,  and  the  question  of  the  de- 
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fendant's  negligence  was  tlierefore  for  tbt 
Jury.  That  the  contributory  negligence  of 
the  plaintiff  was  also  for  their  consideration 
clearly  appears  from  the  opinion  of  tbe  learn- 
ed  Judge  below,  specially  presiding,  overml- 
Ing  defendant's  motion  for  Judgment  non 
obstante  veredicto. 
Judgment  affirmed. 


DREBIN  T.  JEWISH  WORLD  PUB.  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  LlHEL  AND    SLANDEB  «=»7  (6)— WOBDB   EX- 
POSING TO  DlSOBACE  OB  CONTEMPT. 

A  nevrspaper  charge  that  plaintiff  was  guilty 
of,  and  had  been  arrested  for,  beating  and  ill- 
treating  his  wife,  was  calculated  to  expose 
plaintiff  to  diserace,  odium,  and  contempt  in 
the  estimation  of  bis  friends  and  acquaintances 
or  the  public,  and  was  libelous  per  se. 

2.  LiBEi.  AND  Slandeb  «=3l23(3)  —  Action- 

ABLE  WOBDB— QDESTION   FOB  JUBT. 

Whether  charge  of  being  arrested  for,  and 
being  guilty  of,  beating  and  ill-treating  wife, 
is  calculated  to  expose  husband  to  disgrace, 
odium,  and  contempt  in  the  estimation  of  his 
friends,  acquaintances,  or  of  the  public,  is  a 
question  for  the  court. 

3.  La  BEL  AND  Slandeb  «s>33  —  Dbfaicatobt 
WoBDa— Pbesouption  of  Davaqes. 

Where  words  of  a  libel  are  defamatory,  the 
law  will  presume  damages. 

4.  Ljbel  and  Slardek  4=>123(2>— Innuendo 

— QXTESTION  fob  CoCBT. 

Whether  the  innuendo  in  an  action  for  libel 
is  warranted  by  the  language  declared  on  is  for 
the  conrt. 

5.  Libel  and  Si^ndeb  «s>86<1)— "Innuen- 
do"—Office. 

The  office  of  an  "innuendo"  is  to  aver  the 
meaning  of  the  language  employed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Innu- 
endo.] 

6.  Libel  and  Slanoxb  4=9123(3)— Question 
fob  Juby. 

Where  declaration  in  action  for  libel  aver- 
red defendant's  pnblication  of  an  article  charg- 
ing plaintiff  with  being  arrested  for,  and  being 
guilty  of,  beating  and  ill-treating  his  wife, 
libelous  per  se,  case  should  have  been  submitted 
to  Jury,  though  the  innuendo  as  to  plaintiff's 
conspiracy  with  his  brother  to  place  his  wife 
in  an  insane  asylum  was  not  sustained. 

Appeal  from  Oovtt  of  Common  Pleas,  Phil- 
adelphia (bounty. 

Trespass  for  libel  by  Kolman  Drebin 
against  the  Jewish  World  Publishing  Com- 
pany. From  a  final  order  refusing  to  take 
off  a  nonsuit,  plaintiff  appeals.  Reversed, 
and  procedendo  awarded. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKER,  and 
I'RAZER,  JJ. 

Joseph  A.  Dolan,  of  Philadelphia,  for  ap- 
pellant. 

Harry  Shapiro  and  David  Phillips,  both  of 
Philadelphia,  for  appellee. 

STEWART,  J.  The  measure  of  the  public 
reprobation  of  an  act  is  not  always  reflected 
In  the  penalty  prescribed  for  its  commission. 


Notably  this  is  tme  with  respect  to  the  of- 
fense of  wife-beating.  Ttie  p^alty  noost 
nearly  approaching  the  measure  of  Its  r^ro- 
batlon  Is  exacted  in  certain  Jurisdictions, 
where  the  gnilty  party  to  subjected  to  a 
public  horse-whlpplng ;  bnt  because  of  Its 
tendency  to  brutality  of  thought  and  feeling. 
as  well  upon  the  general  public  as  upon  the 
party  executing  the  sentence  of  the  law,  it 
Is  being  largely,  if  not  entirely,  abandoned. 
Another  consideration  tending  to  this  aban-. 
donment  doubtless  had  been  the  certainty  In 
the  public  mind  that  the  guilty  one  would  no 
longer  be  received  Into  membership  of  any 
decent  sodety,  and  that  ^  horse-whlpplng 
would  add  nothing  to  his  disgrace  in  the 
eyes  of  the  public.  We  simply  refer  to  the 
fact  of  the  universal  reprobation  of  the  of- 
fense and  the  apparent  inadequacy  of  the 
legal  penalty  prescribed  for  Its  commission, 
only  that  the  latter  may  not  be  mistakenly 
regarded  as  a  measure  of  Its  enormity,  when 
one  is  called  to  answer  in  a  court  of  Justice 
for  having  in  a  publication,  willfully,  mali- 
ciously, and  falsely  charged  another  with 
such  offense.  The  case  calls  for  this  refer- 
ence. Inasmuch  as,  it  being  an  action  for  libel, 
the  plaintiff  was  nonsuited  in  the  court  be- 
low on  the  ground  that  the  words  used  in 
the  defamatory  article  of  which  plaintiff  com- 
plained were  not  actionable  per  se,  and  no 
special  damages  were  alleged.  If  defama- 
tory, the  law  will  presume  the  damage. 

The  defendant  is  the  owner  and  publisha- 
of  the  Jewish  World,  a  dally  paper  printed 
in  the  Yiddish  language  and  published  In 
the  city  of  Philadelphia.  The  issue  of  the 
paper  on  the  27th  of  September.  1915,  con- 
tained an  article  In  display  type,  announc- 
ing that  a  sensational  bearing  would  take 
place  that  morning  before  a  certain  magis- 
trate, "which  will  uncover  a  scandal  unparal- 
led  In  the  history  of  local  arrests";  "that 
the  accused  at  to-day's  hearing  is  EoUnan 
Drebin,  who  was  arrested  on  Wednesday,  on 
the  charge  of  beating  and  ill-treating  his 
wife,  and  that  Drebin  (the  plaintiff)  had  been 
held  In  $500  ball."  It  then  stated  that  a  re- 
porter of  defendant  had  been  told  by  a  Dr. 
Segal  of  the  woes  and  sufferings  endured  by 
plaintiff's  wife  at  his  hands,  and  how  plain- 
tiff had  succeeded  In  sending  her  to  Chicago, 
where,  on  the  second  day  after  her  arrival, 
plaintiff's  brother  had  committed  her  to  an 
insane  asylum,  from  which  she  was  saved  in 
a  remarkable  manner.  The  article  then  pro- 
ceeded to  quote  Dr.  Segal's  ovra  words,  re- 
lating how  plaintiff's  love  for  his  wife  cool- 
ed, how  he  conceived  hatred  for  her,  treated 
her  in  an  inhuman  way,  beat  her,  and  did  not 
give  her  enough  to  live  on  ;  how  under  differ- 
ent pretexts  he  succeeded  In  sending  his  wife 
to  a  brother  of  his  in  Chicago,  who,  on  the 
next  day  after  her  arrival,  forcibly  placed 
her  in  an  insane  asylum.    Still  quoting  Dr. 


6s>For  other  cases  see  same  topic  and  KGT-NUMBER  In  all  Key-Numbered  DIgeeta  aod  IndexM 


Digitized  by 


Google 


p«0 


COMMONWEALTH  ▼.  SCUTT 


69 


Segal,  the  article  narrated  how  she  suffered 
Ib  the  asylnm,  being  incarcerated,  though 
sane;  how  she  escaped;  that  plaintiff  was 
compelled  to  bring  her  from  Chicago  to  Phil- 
adelphia, where  he  resumed  treating  her  In 
an  Inhnman  manner;  concluding  with  the 
statement  that  Dr.  Segal  bad  caused  plain- 
tiff's arrest  after  Ineffectually  trying  to  get 
him  to  reform  his  conduct. 

[I-S]  There  is  nothing  equivocal  or  ambig- 
uous In  the  language  here  employed.  It  ex- 
plicitly and  in  unmistakable  language  asserts 
that  the  charge  of  which  the  plaintiff  had  been 
arrested  and  for  which  he  was  held  to  an- 
swer was  "beating  and  ill-treating  his  wife," 
and  further  that  the  plaintiff  "used  to  beat 
her,  and  did  not  give  her  enough  to  live  on." 
Is  such  a  diarge  calculated  to  expose  the 
person  charged  to  disgrace,  odium,  or  con- 
tempt in  the  estimation  of  his  friends,  ac- 
quaintances, or  the  public?  These  are  ques- 
tions for  the  court,  an^  we  unhesitatingly 
pronounce  them  libelous,  and  therefore  ac- 
tionable per  se.  They  need  neither  innuendo 
nor  colloquium  to  determine  tbelr  meaning 
or  application,  and  no  special  damage  need 
be  averred.  Their  injurious  character  is  a 
fact  of  common  notoriety  established  by  the 
general  consent  of  men,  and  it  follows  that 
they  necessarily  Impute  damages,  which  the 
law  will  presume,  and  malice  as  well.  The 
learned  court  afterward  refused  a  motion  to 
talce  off  the  nonsuit,  and  in  the  opinion  filed 
niakM  spedflc  reference  to  an  innuendo  con- 
tained in  plaintiff's  statement  of  cause  of 
action,  which  attributes  to  the  language 
used,  in  another  connection,  the  meaning  that 
plaintiff's  wife  was  committed  to  an  insane 
asylnm  through  a  conspiracy  between  plain- 
tiff and  his  brother. 

[4-i]  The  question  as  to  whether  or  not 
the  innuendo  in  an  action  for  libel  is  war- 
ranted hy  the  language  declared  on  Is  for 
the  court;  and  we  are  not  pr^ared  to  say 
that  the  court  committed  error  in  holding 
that  on  their  face  the  words  here  employed 
were  neither  defamatory  nor  libelous.  It  Is 
not  charged  that  the  plaintiff  sent  his  wife 
to  Chicago  pursuant  to  any  understanding 
with  his  brother  that  the  latter  was  to  place 
ber  In  an  Insane  asylum,  and  therefore  the 
innuendo  "that  the  plaintiff  was  guilty  of  a 
considracy  with  his  brother  to  place  plaln- 
tUTs  wife  forcibly  and  iU^cally  in  an  Insane 
ssylnm"  Is  giving  the  words  ooployed  a 
meaning  they  do  not  Import.  The  office  of  an 
innuendo  is  to  aver  the  meaning  of  the  lan- 
guage employed;  but  whether  the  Innuendo 
Is  fairly  warranted  by  the  language  declared 
on  Is  for  the  court  Taking  the  publication 
as  a  whole,  we  And  nothing  In  It  that  sustains 
tlie  Innuendo,  however  mucH  it  might  be  de- 
famatory, if  true  In  fact.  It  was,  as  we 
have  said,  error  to  hold  that  the  words  set 
cut  in  the  publication  charging  the  plaintiff 


with  having  beaten  his  wife  were  not  action- 
able per  se ;  the  fact  that  these  other  words 
set  out  In  the  declaration  as  having  t>een 
used  In  an  alleged  defamatory  sense,  but  not 
so  considered  by  the  court,  in  no  way  impair- 
ing the  sufficiency  of  the  declaration.  "It  is 
not  necessary  that  all  the  words  laid  In  the 
declaration  should  be  actionable.  It  is  suf- 
ficient that  some  of  them  are."  Klumph  v. 
Dunn,  66  Pa.  141,  5  Am.  Rep.  355. 

Judgment    is    reversed,    and    procedendo 
awarded. 


OOMMONWEAI/TH    ex    rd.    MOSKOVITZ 
V.  SCUTT  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  MANOAinrs   4s>77(4)— RsiRBTATEmirt    iir 

OfRCK— FaOTB— DXCBBX. 

Peremptory  mandamus  to  compel  school  di- 
rectors to  reinstate  relator  whom  they  had  un- 
lawfully removed,  on  alleged  ground  of  his  ab- 
sence at  three  successive  regular  meetings, 
where  It  appeared  tlwt  one  of  such  meetiiMts 
had  not  taken  place,  that  another  was  not  a 
regular  meeting,  and  that  respondents'  motive 
was  to  create  a  vacancy,  was  properly  granted. 

2.  MaITDAXUS     ^9180   —    RJEINBTATEICENT    IIT 

Omos-'PxBEicvToiT  MANDAiroa— Statute. 
On  mandamus,  where  plaintiff's  right  to  re- 
instatement in  office  as  member  of  a  board  of 
school  directors  was  dear  from  the  evidence 
and  from  findings  in  a  former  equity  suit  on 
same  cause  of  action  in  same  court,  the  court 
properly  awarded  mandamus  in  peremptory 
rather  than  in  alternative  form,  in  view  of  Act 
June  8,  1893  (P.  L.  346)  {  2. 

Appeal  from  Court  of  Common  Pleas, 
Lackawanna  County. 

Petition  for  peremptory  mandamus  by  the 
Commonwealth  of  Pennsylvania,  on  relation 
of  Samuel  Moskovltz  against  Wallle  Scutt 
and  others.  From  a  Judgment  granting  a 
peremptory  mandamus,  respondents  appeaL 
Appeal  dismissed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER. STEWART,  MOSCHZISEER,  and 
WALLING,  JJ. 

David  J.  Reedy,  of  Scranton,  for  appel- 
lants. 

Harry  Needle,  darmoe  Ballentine,  and  IC 
J.  Martin,  all  of  Scranton,  for  appelleei 

STEWART,  J.  Samuel  Moskovltz,  the  ap- 
pellee, is  one  of  a  board  of  seven  school  di- 
rectors in  the  school  district  of  Dickson  City 
borough,  In  Lackawanna  county.  He  had 
been  elected  to  the  office  in  November,  1915, 
for  a  term  of  six  years.  He  qualified  first 
Monday  of  December,  1915,  and  continued 
thereafter  to  perform  the  duties  of  the  office 
until  the  grievance  complained  of  occurred. 
The  terms  of  office  of  three  of  the  members 
of  the  board  expired  December  3,  1917,  and 
on  that  day  the  board  composed  of  those 
holding  over  and  the  newly  elected  members 
met  to  organise.  At  this  meeting,  Moskovlta 
being  present,  a  resolution  was  adopted  de- 
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clarlng  his  seat  vacant  becanse  he  had  failed 
to  attend  three  successive  regular  meetings 
of  the  board,  November  6th,  and  14tb,  and 
December  1st  To  fill  the  supposed  vacancy 
thus  created  the  board  proceeded  to  dect  one 
of  the  gentlemen  whose  term  had  Just  ex- 
pired and  who  thereafter  participated  in  ibo 
proceedings.  Moskovltz  thereupon  filed  a 
bin  In  equity  asking  for  an  Injunction  direct- 
ed against  the  board  and  Its  members  to  re- 
strain them  from  preventing  him  as  acting 
as  a  member  of  the  board.  In  that  proceed- 
ing the  facts  were  found  by  the  court,  and 
while  they  abundantly  sustained  the  conten- 
tion there  urged  by  the  petitioner  that  he 
had  been  unlawfully  expelled  by  the  board, 
yet  the  inJuncUon  was  refused,  solely,  how- 
ever, on  the  ground  that  the  plaintiff  had  an 
adeqviate  remedy  at  law;  and  It  was  sug- 
gested by  the  court  that  the  dispute  would  be 
effectively  determined  by  quo  warranto  pro- 
ceedings. Thereupon  the  expelled  director 
presented  his  petition  to  the  common  pleas 
court  containing  the  same  averments  that 
were  set  out  in  the  bill  In  equity,  praying  the 
court  to  award  a  peremptory  mandamus, 
commanding  the  defendants  to  permit  the 
relator  to  perform  his  duties  and  exercise  his 
rights  as  a  member  of  said  school  board,  and 
commanding  them  to  desist  and  refrain  from 
interfering  in  any  manner  whatever  with  the 
petitioner  in  his  rights  and  in  the  perform- 
ance of  his  duties  as  a  member  of  said  board. 
Thereupon  the  learned  court — the  same  judge 
presiding  before  whom  had  heen  heard  the 
proceeding  In  equity — awarded  the  peremp- 
tory writ,  from  which  action  this  appeal  is 
taken.  In  his  opinion  filed  in  the  equity  pro- 
ceeding the  learned  judge  says: 

"The  facts  relating  to  the  title  of  the  plain- 
tiff to  the  office  of  school  director  of  the  Dick- 
son City  Borough  school  district,  and  the  cir- 
cumstances under  which  he  was  unlawfully 
expelled  from  the  said  office,  are  fully  set  forth 
by  us  in  an  opinion  recently  handed  down  In  the 
case  of  Moskovitz  v.  School  District  No.  9,  of 
January  term,  1918,  In  equity.  For  our  con- 
clusions of  fact  and  law  we  refer  to  that  case, 
and  we  make  the  conclusions  therein  set  forth 
a  part  of  our  discussion  on  the  present  applica- 
tion tot  a  writ  of  peremptory  mandamus." 

Among  the  facts  there  found  and  here  re- 
lied upon  by  the  court  are  these: 

"No.  3.  I  find  as  a  fact  that  Samuel  Mosko- 
vitz had  not  failed  to  attend  'three  successive 
regular  meetings'  of  the  board  on  the  dates 
above  mentioned.  Nor  had  he  failed  to  attend 
'two'  such  meetings,  that  being  the  number 
specified  in  the  school  code  in  such  case.  There 
was  no  meeting  of  any  kind  on  November  5th, 
the  night  before  the  election,  nor  has  the  secre- 
tary a  minute  of  any  such  meeting.  It  is  true 
that  after  the  present  suit  was  begun  the  secre- 
tary made  a  minute  on  his  book  of  a  meeting 
on  November  5th,  there  being  no  quorum  pres- 
ent, and  that  he  noted  an  adjournment  to  No- 
vember 15th.  He  was  advised  by  counsel  to 
make  this  minute  if,  as  a  matter  of  fact,  such 
a  meeting  had  been  held.  I  have  no  difficulty 
in  reaching  the  conclusion,  after  a  consideration 
of  all  the  evidence,  there  was  no  meeting  on 
November  5th.  it  was  the  night  of  the  resular 
monthly  meeting.     The  meetings  of  the  board 


were  regularly  held  in  a  room  in  the  high  school 
building  at  7:30  p.  m.  On  the  night  of  No- 
vember 5th  Moskovltz  went  to  the  usual  place- 
to  attend  the  regular  meeting.  He  stayed 
around  the  building  from  7:30  to  8  o'clock. 
The  entrance  doors  to  the  building  were  locked^ 
and  there  was  no  light  in  the  board  room. 
•  *  *  There  was  no  light  in  the  buildinr 
and  _  every  door  was  locked.  The  most  con- 
vincing testimony  comes  from  Mr.  Grier,  audi- 
tor of  the  school  accounts.  He  desired  to  meet 
the  board  in  regard  to  some  matters.  He  came 
to  the  school  building  about  7:40  o'<io<*  and 
saw  Moskovitz  there  waiting  for  a  meeting 
of  the  board.  Grier  left  a  few  minutes  before 
8  o'clock,  leaving  Moskovitz  there  still  waiting. 
Doors  were  locked  and  there  was  no  lleht. 
Moskovitz  was  the  only  member  of  the  board 
that  Grier  saw.  He  did  not  see  Scutt,  nor 
Oakey,  nor  Grazewicz,  the  three  men  named 
in  the  belotpd  minutes  of  the  alleged  adjourned 
meeting  of  November  5th. 

"No.  4.  The  facts  relating  to  the  meeting  of 
November  14th  need  only  a  brief  discussion. 
The  minutes  state  that  It  was  an  adjourned 
regular  mectlnit:  that  is,  adjourned  from  No- 
vember 5th.  This  meeting  was 'held  without 
warrant  in  law  or  fact  It  was  not  an  ad- 
jmimed  meeting,  nor  was  it  a  special  meeting. 
Whatever  it  was,  there  was  some  imnortant 
business  transacted  in  it  and  it  was  adjourned 
'to  meet  at  the  call  of  the  chair.' 

"No.  5.  The  meeting  of  December  1st  was  a 
special  meeting  called  by  the  president  of  the 
board.  Moskovitz  had  notice  of  the  meeting, 
but  was  prevented  from  attending  because  of 
the  illness  of  bis  wife.  When  he  was  summari- 
ly ousted  from  his  office  of  school  director  at 
the  meeting  of  December  3d,  in  the  afternoon, 
he  was  not  given  an  opportunity  to  show  that 
his  absence  was  caused  by  the  sictaiess  of  a 
member  of  his  family, 

"The  foregoing  facts  prove  conclusively  that 
the  action  of  Oie  board  on  December  Sd  In 
declaring  Moskovitz's  seat  vacant  was  a  high- 
handed Droceeding,  and  was  done  without  re- 
gard to  law,  or  even  common  courtesy.  Press- 
man (a  director  whose  term  was  about  expiring'* 
resigns  a  few  hours  before  his  term  expired  and 
another  man  is  appointed  in  his  place ;  and  he 
enjoys  the  honors  of  the  office  for  about  five- 
hours.  'Then  the  plaintiff  is  ousted  from  his 
office,  and  Pressman,  who  had  just  resigned,  is 
elected  m  his  place.  Thus  the,  conspiracy  was 
consummated." 

[1,2]  The  authorities  dted  by  the  learned 
Judge,  more  particularly  Commonwealth  v. 
Gibbons,  196  Pa.'«7,  46  Atl.  313,  sustain  him 
In  his  legal  conclusions  to  the  effect  that  the 
attempted  expulsion  of  the  relator  from  th* 
board  was  wholly  nugatory  and  void  in  law 
and  fact,  in  that  no  valid  excuse  can  be  given 
for  not  permitting  him  to  act  as  a  member 
of  the  body.  It  was  to  fnmtsb  relief  in  just 
such  cases  that  it  is  provided  by  section  2 
of  Act  June  8,  1893  (P.  U  346),  that,  "if  the 
right  to  require  the  performance  of  the  act 
is  clear,  and  It  is  apparent  that  no  valid  ex- 
cuse can  be  given  for  not  performing  it,  a 
peremptory  mandamus  may  be  awarded  In 
the  first  instance  and  directed  to  issue  forth- 
with." All  the  learned  court  finds  with  re- 
spect to  the  facts  abnndantly  appears  from 
the  minutes  of  the  board,  and  no  motion  wag 
made  to  suspend  or  quash.  The  law  estab- 
lishes relator's  right  In  such  case  an  al- 
ternative writ  would  accomplish  nothing. 

The  appeal  Is  accordingly  dismissed. 
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Petition  of  MURRAY  et  aL 

(Sopreme  Court  of  PennsylvaDia.    July  17, 
1918.) 

1.  COUSTS  ^3l02(l)— PKNNSTI,TAniA  SCPBBI- 

oB  CoTTBT— Decision. 
The  associate  lay  judges  constitnting  a  ma- 
jority of  court  of  common  pleas  of  Ck>lumbia 
county  may  decide  a  case  heard  before  the  three 
judges  against  the  opinion  and  dissent  of  the 
president  judge,  where  it  depends  upon  qnestions 
of  fact,  but  cannot  overmle  him  on  a  question 
of  law. 

2.  Tmc    «s>ll  —  PKNNSTI.VANIJ1    SirPEBiOB 
OorrBT— Decibion. 

The  president  judge  of  court,  of  common 
pleas  of  Coinmbia  county  cannot  forestall  ac- 
tion of  majority  of  conrt  by  filing  bis  opinion 
first,  and,  if  he  attempts  to  do  so,  a  contrary 
decision  by  the  associate  lay  judges  filed  on 
same  day  la  that  of  the  court,  as  in  law  there 
are  no  fractions  of  a  day. 

3.  Courts  «=3l02(l)— Decisions— Obanob. 

The  court  ma^  change  its  decision  on  the 
day  it  is  rendered,  so  that,  treating  the  prior 
decree  of  president  judge  of  court  of  common 
pleas  of  Columbia  county  as  that  of  the  court, 
it  was  still  subject  to  revision  as  to  facts  by 
a  majority  of  lay  judges  on  the  same  day. 

4.  Courts  *=»102(1)— Pennhtlvania  Superi- 
OB  CouBT— Decision— Qtjkstion  or  Fact. 

In  proceeding  under  School  Code  May  18, 
1911  (P.  U.  321)  I  217,  to  remove  school  direc- 
tors for  neglect  of  official  duty,  heard  before 
president  judge  and  associate  lay  judges  of 
court  of  common  pleas,  where  case  depended 
on  credibility  of  conflicting  oral  testimony,  the 
decision'  of  two  lay  judges,  a  majority,  filed 
after  c(»trary  decision  of  president  judge,  but 
on  same  day,  was  decision  of  court. 

6.  AVFEAI.  AND  EBBOB  «=»1010(1)— QxnSTIONB 

OF  Fact— &Evniw. 
Wbere  decisions  of  president  judge  of  court 
of  common  pleas  of  Columbia  county  and  of  lay 
associates  In  mstter  of  removing  school  directors 
for  neglect  of  oflBcial  duty  turned  on  questions 
of  directors'  int^rity  ana  good  faith,  and  there 
was  evidence  to  sustafai  decree  appealed  from. 
Supreme  Court  would  not  pass  on  merits. 

Appeal  from  Conrt  of  Common  Pleas^  Co- 
lombia Connty. 

Proceeding  under  School  Code  May  18, 
1911  (P.  I*  809)  I  217,  by  John  R.  Murray 
and  others,  for  the  removal  of  the  Board  of 
School  Directors  of  the  School  District  of 
Conyngham  Township,  Columbia  County. 
Prom  an  order  removing  the  Directors  from 
office,  William  J.  Fennessey  and  others  ap- 
peal.   Appeal  dismissed.  ' 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKEB,  FRAZEB,  and  WALLING,  JJ. 

Fred  Ikeler,  of  Bloomsburg,  for  appd- 
lants. 

M.  A.  Kllker,  of  Glrardville,  and  W.  8. 
Sharpless,  of  Bloomsburg,  for  appellees. 

WAI/LING,  J.  This  is  a  proceeding  under 
section  217  of  the  act  of  May  18,  1911  (P.  U 
309),  for  the  removal  of  school  directors  for 
neglect  of  official  duty.  On  May  15,  1917, 
respondents,  as  school  directors  of  Conyng- 
ham township,  Columbia  county,  contracted 
with  J.  M.  Walker  for  the  purchase  of  two 
stoves  at  $218  eadi,  for  heating  the  twoi 


rooms  of  the  WUburton  sdbool  building,  with^ 
out  public  notice  or  competitive  bids  as  re- 
quired by  section  617  of  said  act  (P.  L.  850), 
for  which  their  removal  from  office  was  duly 
petlti<»ied  for  In  the  court  below.  Answers 
were  filed  and  testimony  taken.  A  vliria- 
tion  of  said  section  617  is  cause  for  the  re- 
moval of  school  directors.  Summit  Hill 
School  Directors,  258  Pa.  675,  102  Atl.  278. 
The  present  case  turned  on  whether  the  pur- 
chase of  the  stoves  constituted  one  or  two 
transactions.  The  ev|ldence  was  conflict- 
ing; that  for  respondents  (appellants)  was 
to  the  effect  that  the  one  stove  was  ordered 
and  contract  therefor  executed,  and  later, 
at  the  suggestion  of  the  supervising  prin- 
cipal, the  second  stove  was  ordered  and  an- 
other contract  executed  as  an  entirely  sep- 
arate transaction.  While  the  evidence  for 
the  petitioners  traded  to  show  that  the  stoves 
were  ordered  as  a  single  transaction,  and 
that  making  the  written  orders  separate  was 
a  subterfuge  to  cover  up  the  real  transac- 
tion so  that  each  contract  would  indicate 
an  expenditure  of  less  than  $300,  and  appar- 
ently be  within  the  law,  nevertheless  each 
side  was  supported  by  substantial  evidence. 
It  was  a  damaging  circumstance  against 
the  directors  that  they  contracted  to  pay 
$436  for  stoves  the  market  value  of  which 
was  less  than  $148,  and  that  the  contracts 
or  contract  was  promptly  rescinded ,  witb 
Walker's  consent  when  the  taxpayers  start- 
ed this  proceeding.  However,  this  appeal 
is  in  the  nature  of  a  certiorari,  and  we  can 
only  examine  the  testimony  on  the  question 
of  Jurisdiction  or  to  determine  whether  the 
court  below  abused  its  legal  discretion. 

[1,2]  The  court  of  common  pleas  of  Co- 
lumbia county  consists  of  a  president  judge 
and  two  associate  judges;  the  latter  not  be- 
ing learned  in  the  law.  The  three  Judges 
sat  at  the  hearing  of  this  cise.  The  presi- 
dent Judge  filed  an  opinion,  onbradng  cer- 
tain findings,  and  stating,  inter  alia: 

"Taking  into  consideraticMi  all  the  facts  and 
circumstances  as  disclosed  by  the  pleadings  and 
the  testimony,  we  find  as  a  fact  that  there  was 
neither  a  willful  nor  an  intentional  failure  on 
the  part  of  the  board  to  violate  any  of  the  pro- 
visions of  section  217  of  the  Code.  It  therefore 
follows  that  the  rule  should  be  discharged." 

And  it  entered  a  decree  as  follows: 

"And  now,  August  6, 1917,  in  accordance  with 
the  views  herein  expressed,  the  rule  is  discharg- 
ed;  the  costs  to  be  paid  by  the  school  district. 
''   "Charles  C.  Evans,  P.  J." 

Later  on  the  same  day  the  associate  Judges 
entered  the  following  decree: 

"And  now,  August  6,  1017,  after  a  full  and 
complete  hearing  in  open  court  and  after  due 
consideration  thereof,  the  associate  judges  dis- 
sent from  the  opinion  of  the  president  judge, 
filed  in  the  above  case,  and  find  as  a  matter  01 
fact  that  the  action  taken  by  the  school  directors 
of  Conyngham  township  at  their  meeting  of 
May  15,  1917,  in  the  purchase  of  stoves  for  an 
amount  in  excess  of  $300,  without  first  having 
'driven  due  public  notice,  upon  proper  terms,  ask- 
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ing;  for  oompetitiTe  bids,  was  an  intentional 
and  villful  violation  of  the  sdiool  code,  and 
the  rule  sranted  in  the  aboTe-entitled  case  to 
oust  the  school  directors  is  made  absolute,  and 
William  J.  Fennessey,  Anthony  Mohan,  Hiram 
Watson,  Martin  Monahan.  and  Richard  Kane 
are  hereby  removed  from  their  respective  offices 
of  school  directors  of  Conyngham  township ; 
the  school  district  of  Conyngham  township  to 
pay  the  costs  of  these  proceedings. 

%.  H.  Rhodes, 
"Chas.   E.   Hauck, 
"Associate  Judges  of  Columbia  Co." 

From  the  latter  decree  tbe  scbool  ditec- 
tors  brought  this  appeal. 

We  are  all  of  the  opinion  that  the  decree 
made  by  the  associate  Judges  Is  the  judg- 
ment of  the  court  Having  been  elected  and 
commissioned  as  judges,  they  are  members  of 
the  court  entitled  to  sit  as  audi  and  par- 
ticipate In  the  hearing  and  determination 
of  matters  brought  before  them.  They  con- 
stitute a  majority  of  the  court  and  may  de- 
cide a  case  heard  before  the  three  judges 
against  llie  opinion  and  dissent  of  the  presi- 
dent judge,  wherever  It  depends  on  ques- 
tions of  fact.  See  Relber  v.  Boos  et  aL,  110 
Pa.  594,  598,  1  Atl.  422.  That  they  may  so 
grant  or  refuse  liquor  licenses  is  well  set- 
tled. Branch's  License,  Beck's  Appeal,  164 
Pa.  427,  30  Atl.  296;  Sperring's  License,  7 
Pa.  Super.  Ct.  181. 

[3,4]  In  law  there  are  no  fractions  of  a 
day,  and  the  fact  that  the  associate  judges 
In  the  present  case  filed  their  decree  at  a 


later  hour  than  did  the  president  judge  is 
of  no  itioment  A  court  may  cliange  its  de- 
cision ou  the  day  it  is  rendered ;  so,  treating 
the  decree  of  the  president  judge  as  thai  of 
tlie  court,  It  was  still  subject  to  rerision. 
A  president  judge  cannot  forestall  the  ac- 
tion of  a  majority  of  tbe  court  by  filing  hla 
opinion  first.  However,  tbe  associate  judges 
Cannot  orerrnle  tbe  president  judge  on  a 
question  of  law,  and  should  never  attempt 
to  do  so.  Commonwealth  v.  Lenhart,  241 
Pa.  129,  88  Atl.  359.  But  this  case  Is  one  of 
fact,  depending  on  the  credibility  of  oral  tes- 
timony so  conflicting  that  men  might  natural- 
ly reach  opposite  conclusions,  and  hence  one 
peculiarly  proper  for  all  the  judges  to  con- 
sider. Tb  hold  lay  judges  lncomi>etent  to 
join  In  passing  upon  such  questions  would 
render  It  futile  for  them  to  sit  with  the  presi- 
dent judge  In  any  case. 

[(]  The  decisions,  both  of  the  president 
judge  and  of  the  associates,  are  based  on  the 
question  of  the  integrity  and  good  faith  or 
otherwise  of  the  school  directors,  and  the 
suggestion  that  tbe  case  depends  on  tbe  con- 
struction of  the  statute  Is  not  well  taken. 
There  Is  evidence  to  sustain  the  decree  ap- 
pealed from,  and  It  Is  not  for  us  to  pass  up- 
on tbe  merits  of  the  controversy. 

TtM  asatgnmoit  of  error  Is  overruled,  and 
the  appeal  dismissed  at  the  costs  of  appel- 
lants. 
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In  nr  UARSHALL'S  ESTATE. 

(Supreme  Coart  ot  rennsylvania.    July  17, 
1918.) 

1.  WlUa  «»629-^C0NTIK0ENT  OB  Vksted  ESr 
TATE— Presumption. 

The  law  leans  to  vested  rather  than  to  cod- 
tingent  estates,  and  the  presumption  is  that  • 
legacy  is  vested. 

2.  WrLus  ^=3629— VxsTUfa  or  Lboact— Pme- 

BTHPnON. 

The  presumption  that  a  legacy  was  intended 
to  be  vested  applies  with  far  greater  force  where 
a  testator  is  providing  for  a  child  or  grandchild 
than  where  the  gift  is  to  a  stranger  or  to  a 
collateral  relative. 

3.  Wills    «=9630(2)  —  Estates    Devised  — 
"Vested  Leoact." 

A  legacy  payable  at  a  future  time,  certain 
to  arrive,  and  not  subject  to  conditions  preced- 
ent, is  vested,  where  there  is  a  person  in  esse 
at  testator's  death  capable  of  taking  when  time 
arrives,  though  bis  interest  may  be  altogether 
defeated  by  his  own  death. 

[Ed.  Note.— For  other  definitions,  ae«  Words 
and  Phrases,  First  and  Seccmd  Series,  Vested 
Legacy.] 

4.  Wills  «=9630(2)— Vested  Leoact— Devo- 
lution. 

Under  a  will  directing  that  income  of  a 
tmst  fund  be  paid  to  three  children  and  a  grand- 
diild,  and  that  on  death  of  testator's  son  J. 
$6,000  of  principal  be  paid  to  bis  son  C,  and 
the  same  amount  to  two  other  named  children, 
and  12.000  to  J.'s  children  by  a  second  mar- 
riage, C.  dving  in  his  father's  lifetime  without 
issue  or  widow,  etc.,  took  a  vested  legacy,  which 
passed  to  bis  father,  who  was  his  next  of  kin 
under  the  intestate  law. 

Appeal  from  Orphans'  CJourt,  Erie  County. 

In  the  matter  of  the  estate  of  James  O. 
Marshall,  deceased.  Petition  by  Juliette 
Marshall  for  a  cltaticm  to  show  cause  why 
an  executor  should  not  pay  a  pecuniary  leg- 
acy to  petitioner.  From  a  decree  dismissing 
the  petition,  petitioner  appeals.  Decree  re- 
versed and  petition  reinstated,  with  a  pro- 
cedendo. 

Argued  before  BROWN,  O.  J.,  and  MBS- 
TREZAT,  POTTER,  STEWART,  MOSOH- 
ZISKER,  FRAZER,  and  WALLINO.  JJ. 

Frank  Gunnison,  of  Erie,  for  appellant. 
John  B.  Brooks  and  Charles  H.  English, 
both  of  Erie,  for  appellee. 

BROWN,  C.  J.  James  C.  Marshall,  who 
died  May  S,  1886,  directed  by  the  sixth  para- 
graph of  his  win  that  out  of  his  personal 
estate  and  the  proceeds  of  the  sale  of  his 
real  estate  there  be  held  in  trust  a  fund  suf- 
ficient to  yield  an  annual  income  of  $3,960, 
to  be  paid  In  unequal  proportions  to  three 
children  and  a  grandchild.  One  of  the  chil- 
dren was  a  son  James,  and  the  direction  of 
the  testator  was: 

"At  the  death  of  my  son  James  Marshall, 
twenty  thousand  dollars  of  the  principal  sum 
to  be  paid  to  his  children,  being  niiy  grandchil- 
dren ;  six  thousand  dollars  to  William  J.  Mar- 
shall;  six  thousand  dollars  to  Charles  Marshall ; 
six  thousand  dollars  to  Catherine  H.  Gallagher 
(being  children  of  my  said  son  by  his  first  mar- 
riage);   and  two  thousand  dollars  to  the  children 


of  my  said  son  James  by  Us  second  nlarriage, 
share  and  share  alike." 

Charles  Marshall,  the  grandson  of  fhe  tes- 
tator, named  in  the  foregoing  clause,  died 
October  16,  1886,  intestate,  unmarried,  and 
without  issue,  leaving  to  snrvlve  him  his  fa- 
ther, James  Marshall,  as  his  next  of  kin. 
After  the  death  of  Charles,  the  father,  James, 
assigned  to  his  second  wife,  to  secure  to  ber 
the  repayment  of  money  borrowed,  the  $6,- 
000  bequest  to  cniarles,  and  gave  her  by  his 
will  all  of  bis  estate  except  some  Inconse- 
quential gifts.  James  Marshall  died  Decem- 
ger  30,  1915,  and  his  widow  presented  her 
petition  to  the  court  below  for  a  citation  to 
the  trustees  holding  the  fund  created  by  the 
sixth  paragraph  of  the  will  of  James  C. 
Marshall,  to  show  cause  why  they  should 
not  pay  her  the  96,000  bequeathed  to  Charles 
Marshall,  and  Interest  thereon  from  the  date 
of  the  last  payment  of  interest  This  peti- 
tion was  dismissed,  because  the  court  below 
was  of  opinion  that  the  legacy  to  Charles 
was  contingent,  and  did  not,  therefore,  pass 
to  the  petitioner  by  the  assignment  or  tbe 
will  of  her  husband.  The  right  of  the  ap- 
pellant to  have  the  trustees  pay  the  $6,000 
directly  to  her.  If  the  legacy  was  vested,  In- 
stead of  to  a  personal  representative  of  the 
estate  of  Charles  Marshall,  is  not  questioned. 
Th«  sole  question  before  the  court  below  was. 
Was  the  legacy  vested  or  contingent?  And 
this  Is  tbe  sole  question  before  us. 

The  learned  president  judge  of  the  court 
below  held  that,  as  there  was  a  mere  direc- 
tion to  pay  16,000  to  the  grandson  C!harles, 
the  legacy  was  contingent,  and  relied  upon 
Rosengarten  v.  Ashton,  228  Pa.  389,  77  Atl. 
562,  and  Stembergh's  Est.,  250  Pa.  167,  99 
Atl.  404,  as  authorities  for  the  dismissal  of 
the  petition.  Neither  of  these  cases  is  such 
an  authority.  In  the  first,  the  condition  of 
participation  In  tbe  distribution  of  the  es- 
tate of  the  testator  was  life  at  the  time  of 
distribution;  In  tbe  second,  as  the  estate 
was  to  go  to  the  survivors  of  a  class,  and 
the  child  or  children  of  a  deceased  child.  It 
was  not  possible  to  ascertain  who  those  sur- 
vivors would  be  until  the  time  for  distribu- 
tion had  arrived. 

[1,  2]  The  sixth  paragraph  of  testator's 
will  Is  to  be  construed  without  reference  to 
any  other  portion  of  It,  for  nothing  appear- 
ing elsewhere  Id  It  Is  of  any  assistance  In 
determining,  under  settled  rules,  what  was 
the  quality  of  the  Interest  given  to  the  grand- 
son. The  law  leans  to  vested  rather  than 
to  contingent  estates,  and  the  presumption 
Is  that  a  legacy  Is  vested.  C^rstensen's  Es- 
tate, 196  Pa.  325,  46  Atl.  495 ;  Tatham's  Es- 
tate, 250  Pa.  269,  95  Atl.  520,  Ann.  Cas.  1017 A, 
855 ;  Neel's  Estate,  252  Pa.  394,  97  Atl.  502 ; 
Rau'6  Estate,  254  Pa.  464,  98  Atl.  1068. 
And  "the  presiunption  that  a  legacy  was  In- 
tended to  be  vested  applies  with  far  greater 
force  where  a  testator  is  making  provision 
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tor  a  diild  or  a  grrandchlld  than  where  the 
gift  Is  to  9  stranger  or  to  a  collateral  rela- 
tlTe."  Wengerd's  Estate,  143  Pa.  615,  22 
Atl.  869,  13  L.  B.  A.  860. 

[S]  Onr  cases  are  without  number  defin- 
ing the  test  to  b«  applied  In  determining 
whether  a  legacy  Is  vested  or  contingent. 
Among  the  latest  are  Packer's  Ebtate,  246  Pa. 
116,  92  Atl.  70,  and  McCauley's  Estate,  257 
Pa.  377,  101  Att.  827.  In  the  latter  case  the 
rule  is  thus  clearly  stated  by  our  Brother 
STEWABT: 

"Where  a  legacy  is  made  payable  at  a  future 
time,  certain  to  arrive,  and  not  subject  to  con- 
ditions precedent,  it  is  vested,  wliere  there  is  a 
person  in  esse  at  the  time  of  the  testator's  death 
capable  of  talcing  when  the  time  •••  ar- 
rives, although  his  interest  be  liable  to  be  de- 
feated altogether  by  his  own  death." 

[4]  Charles  Marshall  was  in  being  at  the 
time  of  the  death  of  his  grandftither.  The 
bequest  to  him,  though  subject  to  a  precedent 
life  estate,  was  unconditionally  payable  to 
him  at  the  happening  of  an  event  certain  to 
haiqpen — the  death  of  his  father— «t  which 
time  be  would  have  been  capable  of  taking 
if  living.  'While  it  would  be  the  work  of 
supererogation  to  say  more  to  show  that  the 
bequest  to  the  grandson  Charles  vested  at  the 
death  of  his  grandfather,  the  following,  which 
80  conclusively  demonstrates  It,  may  be  ap- 
propriately repeated:  "As  a  general  rule,  a 
legacy  is  to  be  deemed  vested  or  contingent, 
just  as  the  time  shall  appear  to  be  annexed 
to  the  gift  or  the  payment  of  it  If  futurity 
is  ^nnexed  to  the  substance  of  the  gift,  vest- 
ing is  suspended;  but  If  it  appears  to  relate 
to  the  time  of  payment  only,  the  legacy  vests 
instantly.  Tbe  point  which  determines  the 
vesting  is  not  whether  time  is  annexed  to  the 
gift,  but  whether  it  is  annexed  to  the  sub- 
stance of  the  gift,  as  a  condition  precedent. 
Where  there  Is  an  antecedent  absolute 
gift,  independent  of  tbe  direction  and  time 
of  payment,  the  legacy  is  vested.  •  •  • 
Where  the  fund,  which  is  the  subject  of  the 
legacy,  is  given  to  another  person  beneficially 
for  life,  or  until  the  legatee  arrives  at  a  par- 
ticular age,  or  until  certain  debts  are  paid, 
the  legatee  will  take  an  immediate  vested 


interest  in  the  subject,  since  such  bequests 
are  in  the  nature  of  remainders.  •  •  * 
Though  there  be  no  other  gift  than  in  the  di- 
rection to  pay  or  distribute  in  future,  yet 
if  such  gift  or  distribution  appears  to  be 
postponed  for  the  convenience  of  the  fund 
or  property,  or  where  the  gift  is  only  postpon- 
ed to  let  in  some  other  interest,  the  vesting 
will  not  be  deferred  till  the  period  in  question. 
Thus  where  stock  is  bequeathed  to  A.  for 
life,  and  after  his  decease  to  trustees,  upon 
trust  to  sell  and  pay,  and  divide  the  pro- 
ceeds to  and  between  C.  and  D.,  as  the  pay- 
ment or  distribution  is  evidently  deferred  un- 
til the  deceast  of  A.,  for  the  purpose  of 
giving  precedence  to  bis  life  interest,  the 
ulterior  legatees  take  a  vested  interest  at  the 
decease  of  the  testator.  1  Jarm,  on  Wills, 
764.  Where  the  enjoyment  of  the  gift  over 
is  postponed  to  accommodate  the  estate,  or 
for  tbe  payment  of  debts,  or  to  meet  any  oth- 
er burden  first  imposed,  and  not  chiefly  on 
account  of  the  character  of  the  donee,  it  Is 
regarded  as  a  decisive  circumstance  In  favor 
of  immediate  vesting.  2  Redf.  on  Wills,  236, 
§37.  •  •  •  The  mode  Or  form  of  the  be- 
quest seems  to  be  regarded  by  Vice  Chan- 
cellor WIgram  as  immaterial.  The  gift  of 
a  legacy,  under  the  form  of  a  direction  to  pay 
at  a  future  time,  or  upon  a  future  event,  is, 
In  his  opinion,  not  less  favorable  to  vesting 
than  a  simple  and  direct  bequest  of  a  legacy 
at  a  like  future  time,  or  upon  a  like  event 
The  question  Is  one  of  substance  and  not  of 
form;  and  in  all  cases  it  is  whether  the  tes- 
tator intended  it  a  condition  precedent  that 
the  legatees  should  survive  the  time  ap- 
pointed by  him  for  the  payment  of  their 
legacies;  and  the  answer  to  this  question 
must  be  sought  for  out  of  the  whole  will, 
and  not  in  the  particular  expression  only 
in  which  the  gift  is  made.  Leeming  v.  Sher- 
ratt  S  Hare,  14;  McClure's  Appeal,  72  Pa. 
414.» 

The  decree  of  the  court  below  is  reversed, 
and  the  petition  of  the  appellant  for  a  ci- 
tation is  reinstated,  with  a  procedendo,  all 
costs  below  and  on  this  appeal  to  be  paid 
out  of  tbe  fund  in  tbe  hands  of  the  trustees. 
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WaUTGN  T.  HILTON.    (No.  42-505.) 
(Coart  of  Gbaneery  of  New  Jersey.    Oct  7  and 
.      21,  1918.) 

rSyitebM  by  BiiU>rial  Btaf.) 

1.  IlTJTriTCTIOIT       «S>225— DiSOBEDIENOB— I7SX 

or  Tkadi-Naice. 
Where  defendant  was  enjoined  from  using 
tbe  name  "Hilton,"  or  "Hilton's,"  alone,  or  so  as 
to  induce  public  to  believe  that  goods  manufac- 
tared  'and  sold  by  him  were  manufactured  and 
•old  by  complainant,  etc.,  his  claim  that  he  im- 
mediately ordered  a  change,  which,  because  of 
labor  conditions,  was  not  made,  was  no  excuse 
for  his  disobedience  of  the  order,  as  obedience 
was  not  a  physical  impossibility. 

2.  IitjruNonoN    «=92S2— Dibobbdiemob— PX7N- 

ISHMKRT. 

The  punishment  to  be  imposed  for  disobedi- 
ence of  an  injunctive  order  will  depend  largely 
npon  defendant'*  knowledge  of  law  and  of  the 
■itnation,  and  npon  whether  he  was  acting  under 
advice  of  coanau,  though  advice  of  counsel  or 
ignorance  of  the  law  is  no  excuse  for  a  con- 
tempt, so  far  as  the  adjudication  itself  goes. 

3.  Trade-Mabkb  and  Tbadb-Naues  «=370(3) 
—Injunction. 

Where  defendant  was  enjoined  from  using 
the  name  "Hilton,"  or  "Hilton's,"  alone,  or  so 
as  to  induce  public  to  believe  that  goods  manu- 
factured and  sold  by  him  were  manufactured  and 
•old  by  complainant,  and  that  his  business  was 
same  or  part  of  that  conducted  by  complainant, 
his  addition  of  the  words  "J.  Hilt(m"  to  his  sign 
was  not  a  sufficient  change  to  relieve  it  of  con- 
fusion. 

4.  Injunction  «=»230(2)  —  Disobediencb  — 

CONTDSION  IN  TJbB  of  TbADB-NaVES. 

In  an  application  to  punish  for  contempt  tor 
disobedience  of  an  injunctive  order  against  the 
use  of  trade-names,  it  is  not  necessary  that  there 
be  proof  of  actual  confusion  as  to  the  names  in 
the  mind  of  the  public. 

(Syttdbus  hu  the  Court.) 

6.  CoNTEStPT  ^=368  —  PuNiSHKEHT  —  Costs 
— Gounsei.  Fees. 

In  proceedings  for  contempt,  counsel  fees 
may  be  allowed  as  part  of  the  costs,  and  im- 
posed npon  a  respondent  found  guilty  1^  virtue 
of  section  91,  1  Comp.  St  1914^  p.  445  (P.  It, 
1910,  p.  427). 
<L  Case  Dibtinouisbbd. 

O'Rourke  v.  Cleveland,  49  N.  3.  Eq.  677, 
is  AU.  367,  31  Am.  St  Bep.  719,  distinguished. 

Bill  for  injunction  by  Pblllp  Bllt<Hi  against 
Joseph  Hilton,  in  whldi  respondent  was  ad- 
Judged  guilty  of  a  contempt  and  required  to 
pay  costs,  and  an  application  to  Include  In. 
ttie  costs  an  allowance  for.  attorney's  fees 
was  granted. 

See,  also,  102  AtL  16;  104  AU.  375. 

Pitney,  Hardin  ft  Skinner,  of  NewariK  (Ed- 
ward O.  Stanley,  Jr.,  and  Alfred  P.  Skinner, 
both  of  Newark),  for  complainant 

Selldc  J.  Mindes  and  Robert  H.  McCttrter, 
both  ot  Newark,  for  defendant 

LANS,  V.  O.  (orally).  Olie  final  injunctive 
order  came  to  the  knowledge  of  defendant  on 
or  about  the  29tli  day  of  Jnly,  1818.  Hu 
ooonsri  had  had  notice  of  it  prior  to  that 
time,  and  there  had  been  several  conferences 
following  the  handing  down  of  the  opinion 
of  the  Court  ol  Brrors  and  Appeals  on  June 


17,  1918  (104  Atl.  375),  with  a  view  to  ascer- 
taining a  method  by  which  the  decree  of  the 
court  which  would  be  entered  on  tiiat  opinion 
could  be  complied  with.  The  injunction  for- 
bids defendant  from  using  the  name  "Hil- 
ton," or  "Hilton's,"  alone  or  in  such  manner 
as  to  lead  or  Induce  the  public  to  believe 
that  the  goods  sold  and  manufactured  by 
him  are  manufactured  and  sold  by  complain- 
ant, and  that  the  business  conducted  by  de- 
fendant is  the  same  as  or  part  of  the  busi- 
ness conducted  by  complainant,  and — 
"from  using  any  emblem  or  device  resembling 
the  trade  emblem  of  complainant  in  any  way  in 
his  business,  and  from  conducting  his  business 
so  as  to  deceive  the  public  and  induce  it  to  be- 
lieve that  the  goods  manufactured  or  sold  by  de- 
fendant were  manufactured  or  eoti  by  complain- 
ant, and  that  the  business  conducted  by  de- 
fendant is  the  same  as  or  a  jpart  of  the  business 
conducted  by  complainant. 

II]  The  original  decree  followed  a  long 
hearing,  at  the  conclusion  of  which  It  had 
be«i  adjudged  by  this  court  (102  Atl.  10), 
wtiich  judgmoit  was  affirmed  by  tbe  Court  of 
E)rrorB  and  Appeals,  that  the  method  In 
which  the  defendant  was  th«i  using  the 
name  "Hiltwa,"  or  "HUton's,"  was  such  as 
to  bring  it  within  ^e  bar  of  the  injunction. 
It  was  the  duty  of  defeadant  therefore,  Im- 
mediately upon  being  served  with  the  injunc- 
tive order,  to  atop  the  use  of  the  names, 
labels,  and  symlx^  in  the  manner  in  which 
be  was  using  them.  His  continuance  in  the 
use  of  them  after  service  of  the  injunction 
for  any  length  of  time  was  a  contempt  of 
this  court  If  bona  fide  he  had  desired  to 
change  his  practice^  so  as  to  operate  his  busi- 
ness In  a  manner  which  would  be  in  accord- 
ance with  tbe  decree  of  the  court,  and  desir- 
ed a  reasonable  oiHwrtunity  to  make  the 
change,  his  right  was  to  have  applied  to  this 
court  for  a  stay  of  the  injunctive  order,  and 
no  doubt,  if  this  court  had  been  satisfied  that 
he  was  acting  bona  fide,  it  would  have  grant- 
ed the  stay,  and  might  have  gone  further  and 
advised  him,  or  modified  the  decree  to  such 
an  extent  as  to  indicate,  more  clearly  than 
did  the  final  decree,  just  exactly  what  he 
might  do  or  ndejht  not  da  He  did  not  do 
this.  For  a  considerable  length  oif  time  he 
ccmtinned  bis  business  in  the  manner  which 
had  been  denounced  by  both  this  court  and 
the  Court  of  Errors  and  Appeals.  His  ex- 
cuse that  he  gave  orders  immediately  for  a 
change,  and  that  because  of  labor  conditions 
it  was  not  possible  for  him  to  have  the 
words  "J.  Hilton,  Prop.,"  put  on  tbe  signs 
within  a  abort  space  of  time;  that  he  had 
not  yet  substituted  new  labels,  but  has  still 
continued  the  use  of  the  old  labelB  because 
of  labor  shortage,  cannot  be  accepted  for  a 
disobedience  of  an  order  of  this  court.  No 
excuse  will  be  acc^;>ted,  except  a  physical 
imposBibility  to  conq>ly  with  the  order  of  the 
court  There  was  no  phyd.cal  impossibility 
in  this  case.  The  defendant  might  have,  and 
be  was  obliged  to.  If  necessary  to  comply 
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with  the  order  of  the  court,  closed  his  entire 
business. 

[2]  What  punishment  may  he  meted  out 
to  him  for  his  disobedience  of  the  order  of 
the  court  will,  of  course,  depend  to  a  large 
extent  upon  his  knowledge  of  the  law,  upon 
his  knowledge  of  the  situation,  and  upon  the 
question  as  to  whether  he  was  acting  under 
advice' of  counsel  or  not.  But,  as  I  said  In 
the  case  of  In  re  Bowers,  104  Atl.  196,  advice 
of  counsel  or  ignorance  of  the  law  is  no 
excuse  for  the  commission  of  a  contempt  so 
far  as  the  adjudication  itself  goes.  The  de- 
fendant, thereifore,  will  be  adjudged  guUty 
of  a  Contempt  of  court.  The  adjudication 
may  rest  entirely  upon  the  actions  which 
were  committed  after  the  service  of  the  in- 
junction and  before  the  placing  of  the  words 
"J.  Hilton,  Prop.,"  on  the  signs.  Whether 
the  contempt  was  continued  down  to  the 
present  time  Is  another  question.  I  am  not, 
I  think,  disposed  to  determine  this  Anally 
to-day,  but  I  will  express  tlie  riews  that  I 
mm  haye. 

I  recognize  that  a  layman  is  put,  by  an  in- 
junctive order  such  as  has  been  made  in 
"this  case.  In  a  very  unfortunate  position.  He 
Is  directed  to  refrain  from  d(^ng  something 
•which  may  tend  to  deceive  the  public.  Now, 
whether  a  thing  teoAa  to  deceive  the  public 
or  not  is  a  matter  of  fact  and  inference. 
Acting  bona  flde,  he  may  do  certain  things 
which  he  does  not  believe  tend  to  deceive 
the  public,  and  yet  the  court  may  differ  with 
him,  and  because  the  court  differs  with  him, 
although  he  had  acted  in  a  manner  which 
he  had  thought  proper,  he  may  be  guilty  of 
contempt  I  endeavored  to  avoid  such  an 
effect  in  the  original  decree,  because  I  could 
not  conceive,  at  the  time  that  that  decree 
was  made,  that  the  word  "Hilton,"  or  "Hil- 
ton's," could  be  used  in  such  a  manner  as 
that  the  public  would  not  be  deceived,  that 
is,  in  such  a  manner  in  a  competitive  busi- 
ness, and  I  therefore  enjoined  defendant 
from  using  the  name  "Hilton,"  or  "Hilton's," 
in  any  manner  whatever  In  the  competitive 
business.  I  suppose  I  should  have  (it  might 
have  made  some  difTerence  In  the  Court  of 
Errors  and  Appeals)  reserved  to  the  defend- 
ant the  right  to  apply  to  this  court  to  use 
thie  name  in  a  certain  specified  manner,  in 
which  event  the  court  might  then  have  per- 
mitted him  to  have  used  the  name  In  a  man- 
ner which  the  conrt  would  then  find  in  ad- 
vance would  not  t^id  to  deceive  or  defraud 
the  public.  The  Court  of  Errors  and  Appeals 
took  a  dlff««nt  view  from  me,  and  must  have 
assumed  that  the  name  "Hilton,"  or  "Hilton's" 
might  possibly  be  used  In  some  manner  or 
other  In  such  a  way  as  not  to  deceive  the 
puUic  In  a  competitive  business.  It  has  put 
the  burden  In  the  first  instance  upon  the  de- 
fendant to  experiment,  and  make  himself 
liable,  if  his  experiment  does  not  work  out. 

[3]  As  1  presently  view  It,  I  think  the  ad-  | 
dltlon  of  the  word  "J.  Hilton"  to  the  sign  I 
and  the  change  in  the  label  which  has  been  | 


made  is  not  a  suffldeut  change  In  tbe,method 
of  operating  the  business  to  relieve  it  of  the 
critidsiTi  I  made  of  It  In  the  original  case. 
It  seems  to  me,  as  was  said  by  the  Court  of 
Errors  and  Appeals  in  the  case  of  Roger  v. 
International  Silver  Co.  or  International  Sil- 
ver Co.  V.  Rogers,  In  72  N.  J.  E3q.  933,  at  page 
(68,  6T  Atl.  106,  129  Am.  St  Rep.  722,  in  ref- 
erence tc  the  use  of  the  name  "Rogers,"  that 
the  addition  of  the  words  "J.  Hilton,"  far  from 
tending  to  remove  the  confusion,  may  tend  to 
increase  it  The  public  does  not  know  gen- 
erally who  the  proprietor  of  the  Hilton  Com- 
pany Is.  J.  Hilton  may  be  the  proprietor  of 
both  the  Hilton  Company  and  Hilton's,  so 
far  as  the  general  puUIc  are  concerned. 
There  is  nothing  to  indicate  to  the  public 
mind  that  the  Hilton  business,  whldi  is 
owned  by  J.  Hilton,  is  not  that  of  the  orig- 
inal Hilton  Company.  In  the  Rogers  Case, 
Rogers  was  forced  to  stamp  upon  his  goods 
and  put  upon  his  signs  a  statement  that  the 
business  was  not  connected  In  any  wise  with 
the  original  Rogers:  in  other  words,  I  think 
upon  the  defendant  was  put  the  burden  of  In- 
dicating to  the  public  that  his  business  was 
not  the  business — not  only  not  the  business 
of  another  competitor,  known  as  the  Hilton 
Company,  but  not  the  business  of  another 
competitor,  known  as  the  Hilton  Company, 
which  was  the  Hilton  Company  prior  to  his 
entering  the  field.  1  do  not  think  that,  if 
the  defendant  should  add  to  his  sign  "Not 
Connected  with  the  Hilton  Company,"  it 
would  save  the  situation. 

I  express  no  opinion  at  tills  time  upon  the 
question  as  to  whether  the  use  of  the  word 
"J.  Hilton  &  Co."  will  be  permitted,  because, 
,for  one  reason,  I  cannot  conceive,  unless  botli 
•sides  agree,  that  I  liave  any  authority  to 
f»Bs  upon  such  a  question  at  this  time.  The 
,way  the  decree  is  now  left  by  the  Court  of 
;Brror8  and  Appeals,  the  only  authority  now 
iQft  to  this  court  is  to  determine  whether  or 
not  a  contempt  has  been  committed.  If  the  de- 
fendant desires  to  make  a  record,  I  suppose 
he  can  apply  to  this  court  for  permission  to 
modify  this  decree  in  some  way<  and  to  permit 
him  to  use  the  word  "Hilton"  in  a  certain  man- 
ner to  be  prescribed  by  the  court  Whether 
that  can  be  done  after  the  decree  of  the  Court 
of  Errors  and  Appeals  I  do  not  now  determine. 

[4]  Vice  Chancellor  Howell,  In  the  case  I 
referred  to  during  the  argument,  reported 
as  Rubber  &  Celluloid  Harness  Trimming  Co. 
V.  Rubber-Bound  Brush  Co.,  81  N.  J.  £}q.  419, 
88  AtL  210,  affirmed  by  the  Court  of  Errors 
and  Appeals  81  N.  J.  Eq.  619,  88  AU.  210k 
held  that  in  cases  such  as  this,  in  order  to 
warrant  the  court  in  issning  an  injunction, 
it  Is  not  necessary  there  be  proof  of  actual 
confusion.  I  reiterated  that  in  ;the  Hilton 
Oaaa  originally,  and  the  Court  of  Errors  and 
Appeals  did  not  see  fit  to-  dissent  from  It  or 
overrule  It  I  think  that  no  greater  proof 
Is  necessary  in  an  application  to  panidi  for 
contempt  than  Is  necessary  to  secure  an  In- 
Junction  In  the  first  Instance.    Considering 
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the  entire  case,  the  facts  and  circumstances 
surrounding  it,  and  whatever  proof  actually 
there  Is  In  the  case,  I  am  bound  to  conclude 
that  the  use  of  the  word  "Hilton's,"  In  the 
manner  that  It  Is  now  being  used,  with  the 
addition  of  the  word  "J.  HUton,  Prop." 
leads  to  confusion,  and  that  it  Is  bound  to. 

I  win,  as  above  Indicated,  adjudge  the 
respondent  guilty  of  a  contempt  of  this  court, 
imd  win  not  at  this  moment  Irrevocably  pass 
upon  the  question  as  to  the  present  practice, 
nor  as  to  whether  1  think  the  use  of  the  term 
"J.  Hilton  &  Co."  would  be  proper.  The 
matter  Is  not  now  squarely  presented  to 
me.  Between  the  present  and  the  time  when 
I  shall  definitely  decide  upon  the  question 
of  the  present  practice,  the  further  contin- 
uance of  the  use  of  the  word  "Hilton's," 
with  the  "J.  Hilton,  Prop.,"  wlU  not  b6  con- 
sidered as  an  additional  contempt  of  court 
I  will  hear  counsti  as  to  what  punishment 
on^t  to  be  imposed. 

If,  as  a  means  of  purging  himself  of  Ms 
contempt,  the  respondent  offers  to  change 
his  practice  in  such  a  manner  as  will  appear 
to  me  to  be  In  accordance  with  the  Injunc- 
tion, It  may  be  that  I  will  permit  him  to 
purge  hlms^f. 

On  Motlcm  for  Allowance  of  Counsel  Fees 
as  Costs. 

Upon  proceedings  Instituted  by  complain- 
ant, respondent  was  adjudged  guilty  of  a 
contempt  for  his  failure  to  obey  an  injunc- 
tion requiring  him  to  desist  from  using  the 
name  "Hilton's,"  etc.,  In  such  manner  as  to 
deceive  the  public-  and  Injure  the  business 
of  complainant.  Upon  respondent  making 
substantial  changes  in  Ms  method|Of  conduct- 
ing business  the  court  conduded  not  to  im- 
pose any  punishment,  other  than  to  compel 
him  to  pay  costs. 

[C,  6]  ApiMcation  Is  now  made  to  include 
ia  the  costs  an  allowance  for  counsel  fees. 
In  CBonrke  v.  Cleveland,  49  N.  J.  E]q.  5T7, 
25  AU.  367,  31  Am.  St.  Rep.  719,  the  Court 
of  S)rrors  and  Appeals  held  that  this  court 
could  not  impose  a  counsel  fee  upon  a  party 
hdd  in  contempt  as  a  punitdunent.  It  rested 
its  determination  upon  the  absence  In  this 
state  of  legislative  authority  to  award  coun- 
sel fees  in  such  cdses  indicating  that  the 
power  to  award  a  counsel  fee  la  purely  stat- 
utory. Subtequent  to  the  determination  of 
that  case  (1892),  section  91  of  an  act  con- 
cerning the  Court  of  Chancery  (1  Comp.  St 
»f  N.  J.  p.  445),  was  amended  to  read  as 
foQows: 

"In  any  cause,  matter  or  proceeding  in  the 
Court  of  Chancery  the  cbanoellor  may  make 
snch  allowances  by  way  of  counsel  fee  to  the 
party  or  parties  obtaining  the  order  or  decree  as 
shall  seem  to  him  to  be  reasonable  and  proper, 
and  shall  direct  which  of  the  parties  shall  pay 
soch  allowances."    P.  Ij.  1910,  p.  427. 


Considering  this  legLslatlim,  as  contrasted 
with  the  legislation  as  it  previously  existed, 
It  seems  to  me  to  be  clear  that  the  clear  in- 
tent was  to  vest  the  Chancellor  with  Jurisdic- 
tion to  allow  counsel  fees  In  every  proceeding 
of  every  kind  and  description  that  might  be 
brought  in  the  Court  of  Chancery.  In  the 
Matter  of  Franklsh,  86  N.  J.  Eq.  280,  98  Atl. 
395,  the  present  Chancellor  held  that  the  act 
applied  to  proceedings  In  lunacy.  The  Court 
of  Errors  and  Appeals,  In  the  (yRourke  Case, 
expressly  determined  that  the  award  of  costs 
at  the  discretion  of  the  court  Is  the  setUed 
practice  In  courts  of  equity  In  contempt  pro- 
ceedings, and  I  can  see  no  reason  why  there 
may  not  be  Included  In  the  costs  by  virtue 
of  section  91  a  reasonable  counsel  fee.  The 
statute  with  respect  to  the  allowance  of 
costs  in  existence  at  the  time  of  the  determi- 
nation in  the  O'Rourke  Case  was,  as  indi- 
cated In  the  opinion  of  the  Court  of  Errors 
and  Appeals,  essentially  dlSereut  from  the 
statute  as  It  now  exists. 

In  the  instant  case  the  proceedings  to  pun- 
ish for  contempt  were  not  only  to  vindicate 
the  dignity  of  the  court  but  also  to  secure 
the  private  rights  of  the  'complainant  I 
conclude,  therefore,  that  counsel  fees  may  be 
allowed  against  a  respondent  adjudged  guil- 
ty of  a  contempt,  and  included  in  the  costs. 
'WSiether  they  should  be  allowed  or  not  Is  a 
matter  of  discretion. 

I  condude  in  this  case  that  they  ought  to 
be.  The  method  in  which  the  respondent 
conducted  his  business  had  been  condemned 
by  both  this  court  and  the  Court  of  Brrors 
and  Appeals.  For  some  time  after  service 
upon  the  respondent  of  the  decree  as  modi- 
fled  by  the  Court  of  Errors  and  Appeals  be 
continued  to  conduct  his  business  In  the 
condemned  manner.  His  excuse  was  that  by 
reason  of  labor  shortage,  etc.,  he  could  not 
change  his  (igaa  and  labels.  It  was,  of 
course,  his  duty  to  InstanUy  comply  with 
the  order  of  the  oourt  even  if  it  necessitated 
closing  his  businesa  His  remedy  was  to  aiv- 
ply  to  this  court  for  a  stay  of  the  operation 
of  the  injunctive  decree.  Because  of  the  sub- 
stantial cbaitge  which  he  has  now  made, 
and  the  fact  that  he  acted  in  a  mistaken  idea 
as  to  his  rights  or  as  to  bis  duty,  it  has  in- 
duced me,  without  expressii^g  an  opinion  as 
to  whether  the  present  method  conforms  to 
the  decree,  not  to  Impose  any  punishment 
other  than  as  above  Indicated,  but  I  can 
see  no  good  reason  why  the  complainant 
forced  to  oome  into  this  court  to  assert  his 
legal  rights  under  a  decree  of  this  coui-t, 
should  be  obliged  to  bear  the  entire  expense 
of  the  proceeding. 

Counsel  for  coimplalnant  ask  for  an  allow- 
ance of  $300.  I  think  the  amount  asked  for 
is  modest  and  It  will  be  allowed. 
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BRIMBERG  v.  HABTENFELD  BAG  CO. 
et  al.    (No.  45/382.) 

(Court  of  Chancenr  of  New   Jersey.     Oct.  6, 

1918.) 

1.  Appearance  *=>18—Jubibdiotion— Objec- 
tions—Speciai,  APPEAKANCE— NOKBESIDENT 
Defendants. 

Where  nonresident  defendants,  on  return  of 
order  to  show  cause  in  chancery,  file  special  ap- 
pearance for  purpose  of  contesting  jurisdiction, 
but  make  no  motion  to  set  aside  service  of  pro- 
cess or  to  dismiss  bill,  they  cannot  question 
court's  jurisdlctiwi  of  subject-matter  or  its  au- 
thority to  make  order  asked  for  *  their  right  to 
be  heard,  if  at  all,  being  as  to  whether  they  can 
be  required  to  rcBpond  to  the  order. 

2.  Attachment  0=»63— Goods  in  Possession 
OF  Common  Gabvibk— "Enjoined." 

Goods  in  possession  oi  common  carrier  mur 


not  be  attached  under  Act  Cong.  Aug.  29,  1910, 
(  23  (U.  S.  Comp.  St.  1916,  §  86040,  and  Act 
March  27,  1913  (P.  Ij.  p.  251)  {  24,  unless  the 


bill  has  been  surrendered  to  carrier  or  negotia- 
tion has  been  "enjoined";  the  term  "enjoined' 
implying  effective  restraint,  and  the  bill  being 
the  res  rather  than  the  goods. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Enjoin.] 
8.  Injunction     «=»110— Jubisdiction— Non- 

RKSIDENCE    OF   PaBTIKS    INTERESTED— DEUV- 

EBT  OF  Goods  bt  Cabbieb. 
A  railroad  will  not  be  enjoined  from  deliver- 
ing possession  of  goods  in  its  possession  upon 
which  negotiable  order  bill  has  been  issued,  and 
which  have  been  attached,  where  the  bill  and  its 
holder  are  out  of  court's  Jurisdiction;  the  effec- 
tive restraint  of  bill's  negotiation  being  necessa- 
ry td  make  goods  subject  to  attachment 

Bill  by  Henry  Brlmberg  against  the  Har- 
tenfeld  Bag  Company  and  others.  Hearing 
on  return  of  an  order  to  show  cause.  Order 
to  show  cause  discharged. 

David  H.  Bilder,  of  Paterson,  for  complainant 

Samuel  F.  Leber,  of  Newark,  for  respondents 
Hartenfeld  Bag  Co.,  Michael  Gesas,  and  Isaac 
Stein  haus. 

Walter  J.  Larrabee,  of  New  York  City,  for 
respondent  Delaware,  L.  &  W.  R.  Co. 

LANE,  v.  O.  This  is  a  hearing  on  re- 
turn of  an  order  to  show  cause  why,  pend- 
ing the  suit,  the  defendant  railroad  should 
not  be  restrained  from  delivering  possession 
of  certain  goods  In  its  possession  as  common 
carrier  and  why  defendant  Gesas  should  not 
be  restrained  from  demanding  possession  of 
the  goods  and  from  negotiating  a  negotiable 
order  bill  alleged  to  be  in  tals  hands. 

The  bill  sets  out  that  defendant  Harten- 
feld Bag  Company,  a  foreign  corporation  not 
authorized  to  do  bnidness  in  this  state,  is 
a  debtor  of  complainant ;  that  to  secure  his 
debt  complainant  caused  a  writ  of  attach- 
ment to  be  issned  under  which  the  sheriff 
took  possession  of  goods  In  possession  of  the 
railroad,  property  of  the  Hartenfeld  Com- 
pany ;  that  it  was  claimed  that  the  Harten- 
feld Company  had  negotiated  an  order  bill 
conveying  the  goods  to  one  Michael  Gesas, 
a  resident  of  Illinois;  that  the  bill  was  In 
the  actual  possession  of  defendant  Isaac 
Stelnhaus,  an  attorney  at  law,  resident  lu 
New  York;  that  said  Stelnbaus,  as  attor- 
ney for  Gesas,  had  presented  the  bill  to  the 


railroad  company  and  demanded  poasefsston 
of  the  goods;  that  a  motion  was  about  to 
be  made  in  the  Supreme  Court  to  set  aside 
the  execution  of  the  writ  of  attachment  upon 
the  ground  that  defendant  railroad  was  a 
common  carrier  and  the  goods  were,  while  in 
Its  possession,  protected  from  attachment  by 
virtue  of  the  Act  of  Congress  August  29, 
1916,  c.  416,  I  23,  39  Stat.  543  (tJ.  S.  Comp. 
St  1916,  i  86040  as  well  as  by  section  24 
of  chapter  156,  N.  J.  Laws  1913  (P.  L.  1913, 
p.  244).  Complainant  alleges  that  Gesas  Is 
not  a  bona  fide  holder  for  value  of  the  bill 
and  that  the  goods  are  really  the  property 
of  the  Hartenfeld  Bag  Company,  and  prays 
that  it  may  be  so  adjudged  and  that  the 
negotiation  of  the  bill  may  be  enjoined. 

[1  ]  Respondents  Hartenfeld  Bag  Company, 
Gesas,  and  Stelnhaus,  on  the  return  of  the 
order  attempted  to  appear  specially  for  the 
purpose  of  contesting  the  Jurisdiction  of  the 
court.  All  that  they  have  attempted  to  file 
is  a  special  appearance.  No  motion  has  been 
made  on  their  behalf  to  set  aside-  service  of 
process  or  to  dismiss  the  bill.  The  sole 
question  upon  which  they  would  be  entitled 
to  be  heard  under  a  special  appearance,  U 
they  are  entitled  to  be  so  beard.  Is  whether 
they  are  required  to  respond  to  the  order. 
This  is  in  harmony  with  the  view  of  the 
Chancellor  in  AUman  v.  United  Brotherhood 
of  Carpenters,  etc.,  79  N.  J.  Bq.  150,  81  AtL 
116,  affirmed  on  his  opinion  79  N.  J.  Eq.  641, 
83  Atl.  1118.  There  is  nothing  in  the  All- 
man  Case  whidi  suggests  that  the  same  sort 
of  litigation  may  not  be  bad  over  the  defend- 
ant's liability  to  respond  to  an  order  to  show 
cause  as  on  a  subpoena  or  other  process  in  the 
main  causes  They  are  not  entitled  to  be 
heard  on  the  return  of  the  order  to  show 
cause,  under  such  a  special  appearance,  upon 
the  question  as  to  whether  the  court  has  Juris- 
diction of  the  subject-matter,  or  whether  the 
court  has  authority  to  make  the  order  asked 
for  by  complainant.  In  the  present  state  of 
the  pleadings,  I  will  decline  to  consider  the 
rights  of  the  nonresident  respondents  except 
so  far  as  necessary  to  dispose  of  the  objec- 
tion of  the  railroad  company. 

Prior  to  the  passage  of  the  Chancery  Act 
of  1915  (P.  L.  p.  184),  It  had  been  held  by 
the  Court  of  Errors  and  Appeals  in  Wilson 
V.  American  Palace  Car  Co.,  65  N.  J.  Bq. 
730,  55  Atl.  997,  and  Poster  v.  Parker  Mer- 
cantile Co.,  70  N.  J.  Eq.  771,  67  Atl.  U02, 
that  a  plea  to  the  Jurisdiction  of  the  court 
might  be  filed  by  a  foreign  corporation  which 
could  not  be  served  with  process  within  this 
state,  and  thaf  such  a  defendant  might  de- 
mand in  limine  the  Judgment  of  the  court 
whether  he  should  answer  the  bllL  Vice 
Chancellor  Garrison,  In  Groel  ▼.  United  Elec- 
tric Co.  of  N.  J.,  69  N.  J.  Eq.  397,  60  Atl. 
822,  was  constrained  by  the  authority  of 
the  Wilson  Case  to  uphold  a  plea  to  the 
Jurisdiction  filed  by  a  foreign  corporation 
alleging  that  service  had  not  been  effectively 
made  upon  it,  although  attempted  to  be  made 
In  this  state,  and  that  it  was  not  subject  to 


Digitized  by 


Google 


N.J.) 


BRIMBBRO  V.  AARTBNPELD  BAG  CO. 


■ervlce  within  the  Jurisdiction.  Since  the 
detertnlnatlon  of  these  cases,  pleas  have  been 
abolished,  and  those  matters  wlilch  formerly 
could  be  taken  advantage  of  by  plea  must 
now  be  taken  advantage  of  by  motion.  Vice 
Chancellor  Garrison,  In  Bwald  v.  Ortynsky, 

77  N.  J.  Bq.  at  page  76,  75  Atl.  STT,  again 
examined  the  subject-matter  which  he  had 
previously  examined  to  a  considerable  ex- 
tent in  the  Groel  Case  with  great  care,  and 
held  that  the  decided  cases  did  not  apply 
to  the  case  of  a  domestic  corporation  so  as 
to  warrant  it  in  setting  up  defective  serv- 
ice of  process  by  a  plea  to  the  Jurisdiction. 
On  page  88  of  77  N.  J.  Bq.,  T5  Atl.  677,  he 
expresses  his  difference  from  the  determina- 
tion of  the  Court  of  Errors  and  Appeals  in 
Wilson  V.  American  Palace  Car  Co.,  65  N. 
J.  Eq.  730,  55  AtL  997.  The  Court  of  Er- 
rors and  Appeals  affirmed  his  determination^ 

78  N.  J.  Eq.  527,  529,  79  Atl.  270,  and,  while 
not  referring  to  the  language  of  Vice  Chan- 
cellor Garrison,  yet  I  think,  by  the  language 
of  the  Chief  Justice,  It  must  be  considered 
as  having  approved  Its  prior  determination, 
and  the  language  used  Is  broad  enough  to 
Include  nonresident  individual  defendants  as 
well  as  foreign  corporations. 

Feeling  as  I  do  that  the  observations  of 
Vice  Chancellor  Garrison  in  the  Groel  and 
Bwald  Cases  were  Justified  and  that  the 
proper  practice  would  be  as  pointed  out  by 
hlin,  and  that  a  nonreeldMit  def^ulant  who 
does  not  derire  to  submit  to  the  Jurisdiction 
should  not  be  entitled  to  have  a  bUl  dismiss- 
ed as  to  him  hut  only  to  have  improper  meth- 
ods which  may  have  beea  attempted  to  be 
used  to  subject  him  to  the  Jurisdiction  set 
aside,  and  at  the  most  to  secure  the  Judg^ 
ment  <tf  the  court  whether  he  must  answer 
the  Mil  In  response  to  any  process  then 
served  or  attempted  to  be  served  and  that 
to  secure  such  Judgment  he  must  come  In 
under  a  ccxiditlonai  as  distlnguisbed  from  .a 
fipedal  appearance,  I  am  unwilling,  pleas 
to  the  Jurisdiction  having  been  abolished,  to 
indicate  what  I  consider  the  proper  practice 
and  the  proper  form  of  motion,  until  I  am 
obliged  to.  and  I  am  not  obliged  to  now ;  no 
formal  motion  having  been  made  by  the  non- 
resident respondents.  The  individual  non^ 
resident  defendant  may  be  at  the  present 
time  not  subject  to  service  of  process  non 
constat  that  to-morrow  he  will  not  oome 
within  fbe  Jurisdiction.  The  bill  will  have 
been  dismissed  as  to  him.  Before  a  new  one 
can  be  tSIed  and  i»ocess  Issued,  he  may  have 
again  departed  the  Jurisdiction.  In  view  of 
our  rule  that  a  suit  is  not  commenced  and 
therefore  process  cannot  Issue  and  be  served 
until  the  bill  is  actually  filed  in  Trenton, 
1  can  conceive  that,  by  proper  diligence  of 
counsd,  a  resident  of  New  York  or  Penn- 
sylvania may  be  In  New  Jersey  almost  daily 
and  yet  not  subject  himself  to  service  of 
process,  except  theoretically. 

1  will  consider  the  matter  from  the  stand- 
point of  the   railroad  company. 

[2]  The  federal  statute  provides,  inter  alia. 


that  goods  In  the  possession  of  a  carrier  up- 
on which  there  has  been  Issued  negotiable 
(»rder  bill  may  not  be  attached  by  gamlsn- 
ment  or  otherwise  or  be  levied  up<m  under 
an  execution  unless  the  bill  be  first  surren- 
dered to  the  carrier  or  Its  negotiation  en- 
Joined;  that  the  carrier  shall  in  no  case  be 
compelled  to  deliver  the  actual  possession 
of  the  goods  until  the  bill  is  surrendered  to 
it  or  Impounded  by  the  court;  that  a  credi- 
tor whose  debtor  is  the  owner  of  an  order 
bill  shall  be  entitled  to  socb  aid  from  courts 
of  appropriate  Jurisdiction  by  injunction  and 
otherwise  in  attaching  such  bill  or  in  satis- 
fying the  claim  by  means  thereof  as  Is  al- 
lowed at  law  or  In  equity  In  regard  to  prop- 
erty which  cannot  readily  be  attached  or 
levied  upon  by  ordinary  legal  process.  The 
provisions  of  the  New  Jersey  statute  are 
similar.  The  purpose  of  the  legislation  un- 
doubtedly was  to  protect  goods  in  transit  and 
In  possession  of  a  carrier  against  seizure 
until  the  carrier  should  be  first  liberated 
from  liability  and  attack  by  the  surrender 
of  the  order  bill.  The  t«gi8latnre  has  made 
tfae  Idll  the  res  rather  than  the  goods.  The 
term  "raijoined,"  used  by  the  Legislature, 
must  Imply  effective  restraint. 

[3]  It  appears  that  the  holders  of  the  bill 
and  the  bill  Itself  are  without  the  Jurisdic- 
tion of  this  oonrt  so  that  this  court  is  with- 
out power  to  effectively  enjoin  negotlatlcxi. 
Appllcaticm  for  such  relief  will  have  to  be 
made  dther  In  the  Jurisdiction  where  the 
bill  or  the  holder  is.  If  it  appeared  that 
attempts  wex e  being  made  in  other  Jurisdic- 
tions to  enjoin  the  negotiation  of  this  bill, 
and  application  were  made  to  this  court  for 
relief  In  aid  of  such  proceedings,  for  inr 
stance,  to  enjoin  the  railroad  company  from 
delivering  the  goods  except  upon  preseota- 
ti<»  and  surrender  of  the  order  bill  or  to 
compel  the  railroad  company  to  hold  the 
goods  a  reasonable  time  to  permit  applica- 
tion to  be  made  to  the  proper  tribunals  for 
relief,  a  different  situation  would  be  present- 
ed, and  I  express  no  opinion  as  to  how  it 
should  be  determined.  While  the  paramount 
purpose  of  the  provisions  ol  the  act  letet- 
red  to  is  to  protect  carriers  and  bona  flde 
holders  for  value  of  order  bllla,  yet  the 
rights  of  creditors  to  relief  against  fraudu- 
lent practices  is  not  to  be  overlooked. 
Where,  as  In  this  case,  the  goods  are  in  one 
state,  the  order  bill  in  another,  and  the  al- 
leged holder  of  the  order  bill  in  stlU  an- 
other, it  may  well  be  that  courts  of  equity 
acting  in  the  three  Jurisdictions  will  stmui. 
taneously  go  so  far  as  each  may  in  protecting 
the  rights  of  creditors,  although  no  one  court 
may  be  able,  without  the  aid  of  the  others, 
to  moke  a  decree  whidi  will  be  effective  as 
against  all  parties.  The  legislation  is  new, 
is  an  innovation  upon  the  common  law,  and 
I  think  the  court  should  go  slow  in  con- 
struing it.  In  the  case  at  bar,  ample  op- 
portunity has  been  given  to  the  complainant 
to  Institute  proceedings  in  either  the  Juris- 
diction where  the  alleged  holder  of  the  or- 
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der  bin  Is,  or '  the  bill  itself  Ja,  and  no  such 
proceedings  have  been  Instituted. 

The  order  to  show  cause  will  be  discharg- 
ed.   Settle  order  on  24  hours'  notice. 


McCOEMACK  et  al.  v.  BUENS.    (No.  42/593.) 

(Court  of  Chancery  of  New  Jersey.    Sept  20, 
1918.) 

1.  Wills  <8=»257  —  Jurisdiction  —  Fraud  n» 
Pbocuhing  Wiixs— BQTTirr  Codbts. 

The  juriadiction  of  the  probate  courts  over 
the  probate  of  a  will  being  exclusive,  the  equity 
courts  have  no  jurisdiction  in  cases  of  fraud  in 
the  procurement  of  wills. 

2.  Wills  cg=»355— Decree  of  Pbobate— Set- 
TiNO  Abide  foe  F&aiud. 

The  rule  that  equity  will  entertain  a  suit  to 
set  aside  a  judgment  which  has  been  obtained  by 
fraud  is  subject  to  exception  in  the  case  of  a 
decree  admitting  a  will  to  probate. 

Bill  by  William  McCcHrmadc  and  others 
against  Bridget  Burns,  to  set  aside  the  pro> 
bate  of  will  of  HanOrah  McCormack,  deceas- 
ed, and  to  enjoin  defendant  froni  using  the 
surrogate's  decree  admitting  such  will,  and 
to  direct  defeadant  to  account  for  property 
received.    Bill  of  complaint  dismissed.' 

John  F.  Gough,  of  Jersey  City,  for  com- 
plainants^ 

Charles  Toung,  of  Jersey  City,  for  de- 
fendant ' 

■  LEWIS,  V.  C.  The  bill  in  this  cause  prays 
that  a  decree  may  be  made  that  a  Certain 
paper  writing  admitted  to  probate  by  the 
surrogate  of  Hudson  coun^  is  not  the  last 
Will  and  testament  of  Hanorah  McCormack, 
deceased,  and  was  contrived  by  the  de- 
fendant in  fraud  of  the  decedent  and  the 
complainants,  and  that  the  letters  of  ad- 
ministration with  the  will  annexed  were  ob- 
tained by  the  defendant  in  fraud  of  the  com- 
plainants, and'  that  the  defendant  be  re- 
strained and  enjoined  from  setting  up  In  any 
court  or  in  any  Jurisdiction  whatsoever,  and 
from  using  In  any  manner,  for  any  purpose, 
the  order  and  decree  of  the  surrogate  admit- 
ting the  paper  writing  to  probate,  and  grant- 
ing administration  upon  the  estate  of  the 
decedent,  and  from  using  in  any  manner  the 
letters  of  administration  granted  to  her  by 
the  surrogate,  and  that  she  be  directed  to 
account  to  such  administrator  as  may  be 
appointed  of  the  estate  of  the  decedent  for 
whatever  personal  property  of  the  decedent 
may  have  come  into  her  hands. 

[1]  The  conclusion  that  I  have  reached  is 
that  this  bill  must  be  dismissed.  The  proofs 
submitted  satisfy  me  that  the  complainants 
could  not  prevail,  even  if  this  court  had 
Jurisdiction  to  try  the  questions  at  issue,  as 
I  am  satisfied  that  there  was  no  fraud  in  the 
procurement  of  the  will,  nor  do  I  think  that 
the  will  was  improperly  executed.    But,  as  1 


am  satisfied  that  this  court  has  no  Jurisdic- 
tion to  try  cases  iavolvlng  fraud  in  the 
procurement  of  a  will  or  Irregularities  in  the 
execution  of  the  same,  the  bill  will  be  dis- 
missed for  that  reason.  The  cases  which  will 
be  cited  make  this  so  clear  that  I  do  not 
think  there  is  any  necessity  for  going  into 
the  matter  at  any  very  great  length. 

Where  a  will  is  admitted  to  probate  by 
the  surrogate  the  parties  Interested  have  3 
months  in  which  to  appeal  to  the  orphans' 
court  If  they  are  residents  of  this  state,  and 
6  months  if  nonresident.  If  they  do  not  ap- 
peal within  that  time,  there  is  no  remedy  so 
far  as  I  can  discover,  as  It  has  been  held  that 
the  surrogate  cannot,  under  any  circum- 
stances, reopen  or  vacate  his  decrees.  If 
the  will  should  be  probated  in  the  Preroga- 
tive Court,  probate  in  solemn  form  may  be 
allowed  and  the  probate  set  aside  on  suffi- 
cient cause  being  shown.  This  may  be  dcme 
in  the  Prerogative  Court,  even  tliough  years 
may  have  elapsed  since  the  will  was  admit- 
ted to  probate  in  common  form.  But  tbis 
is  not  true  where  the  will  is  admitted  to 
probate  by  the  surrogate. 

For  over  100  years  it  has  been  the  settled 
law  of  England  and  of  this  country  tbat 
courts  of  equity  have  no  Jurisdiction  in 
cases  ot  fraud  in  the  procuremeat  of  wills. 
The  origin  of  the  rule  seems  to  have  been 
that  the  Ecclesiastical  Courts  had  full  Juris- 
diction, and  the  courts  of  equity  would  not 
assume  Jurisdiction  for  that  reason.  Courts 
of  equity  have  Jurisdiction  in  all  questions 
of  fraud,  unless  there  is  a  complete  and  ade- 
quate remedy  at  law,  except  in  this  particu- 
lar Instance.  When  the  courts  of  equity 
finally  decided  that  Jurisdiction  in  such  mat- 
ters was  vested  solely  in  the  Eccletiastical 
Courts,  it  must  be  remembered  that  proof 
in  solemn  form  might  be  asked  80  years 
after  the  will  had  been  admitted  to  probate. 
That  was  a  very  different  thing  to  the  limi- 
tation now  imposed  of  3  to  6  months  where 
the  will  has  been  admitted  to  probate  by 
the  surrogate.  Some  courts  have  tried  to 
find  a  way  out  of  the  dilemma  by  holding: 
the  parties  guilty  of  fraud  in  the  procure- 
ment of  the  will,  and  who  thereby  became 
benefldariea,  trustees  for  the  parties  injured 
th'ereby.  In  the  case  of  Mellor  v.  Kaighn, 
in  89  N.  J.  Law,  643,  90  AU.  138,  the  opinion 
of  the  Cburt  of  Brrors  and  Appeals  suggests, 
obiter  dictum,  that  in  such  cases  there  may 
be  a  remedy  in  equity. 

The  Legislature,  in  1917,  passed  an  act 
(P.  L.  p.  293)  whloh  read  as  follows: 

"1.  The  surrogates  of  the  several  counties  of 
this  state  are  hereby  given  the  power  and  au- 
thority to  open,  vacate,  modify  or  set  aside  or  to 
enter  as  of  a  former  time,  a  decree  or  order 
made  in  their  court;  or  to  grant  a  new  trial  or 
a  new  hearing  for  fraud,  newly  discovered  evi- 
dence, clerical  error,  or  other  sufficient  cause. 
The  powers  and  authority  conferred  by  this  act 
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mast  be  ezerdfied  only  in  a' like  case  and  in  tbe 
name  manner  as  a  eonrt  of  record  and  of  general 
jnriadictiOB  ezerdaea  tlie  same  powers. 

"2.  This  act  shall  take  effect  uanediately. 

"Approved  March  28,  1917." 

It  may  be  that  under  this  act  the  com- 
plainants, if  they  succeeded  In  establishing 
fraud  in  the  procurement  of  this  will,  might 
find  their  remedy;  but  I  am  net  called  upon 
to  pass  on  the  question  of  whether.  In  this 
case,  they  can  take  advantage  of  that  act, 
<Mr  whether  it  would  be  constitutional  to  al'' 
low  them  to  do  so.  In  Knikel'  t.  Spite,  74 
N.  J.  £q.  681,  70  Atl.  902,  the  court  said: 

"litis  court  has  no  jurisdiction  to  decree  tbn 
will  void.  Fraudulent  wills  constitute  the  great 
exception  to  the  jnrisdictiott  of  courts  of  equity 
arising  from  fraud." 

Blspham  on  Equity  (6tb  Bd.)  |  lfl9,  lays 
down  the  same  rule;  and  the  doctrine  is 
well  stated  In  1  S<^onIer  on  Wills  (5th  Bd.) 
f  22S. 

The  property  Involved  In  this  suit,  it 
should  be  mentioned,  is  personal  property. 
Of  course,  if  it  were  real  estate,  there  would 
be  a  remedy  in  case  of  fraud  in  the  procure- 
ment of  the  will,  by  proceedings  in  the  law 
courts. 

[I]  It  is  a  well-recognized  rule  that  equity 
will  entertain  an  action  to  set  aHde  a  Judg- 
ment which  has  been  obtained  by  fraud. 
The  rule  has  a  well-recognized  exceptions 
however,  that  seems- quite  clearly  establish- 
ed. This  is  that  equity  win  not  set  aside 
the  decree  of  a  probate  court  admitting  a 
will  to  probate,  on  the  ground  that  such 
probate  was  obtained  by  fraud.  Ite  reason 
for  the  exception  is  not  entirely  dear,  but 
it  seems  to  he  held  to  result  In  some  way 
from  the  exclusive  Jurisdiction  which  pro- 
bate courts  have  over  the  probating  of  wills. 
Holden  v.  Meadows,  31  Wis.  284;  In  re 
Whitehead's  Estate,  85  N.  J.  Eq.  114,  94  Ati. 
796;  Mellor  v.  Kalghn,  89  N.  J.  Law,  543, 
99  Atl.  138;  Vincent  v.  Vincent,  70  N.  J.  Eq. 
272,  ffif  Atl.  700. 

I  therefore  feel  compelled  to  advise  a  de- 
cree that  the  bill  be  dismissed  for  lack  of 
Jurisdiction. 


STATE  V.  ZAMOPSKT. 

(Supreme  Court  of  New  Jersey.    Teb.  27, 1918.) 

1.  Arson  «=»40— Questions  xo&  Juby— Obi- 
aiy  of  Fjbx. 

In  a  prosecution  for  aracm,  the  queation  as 
to  whether  there  was  a  fire  ia  a  stove  on  the 
premiaes  was,  under  the  evidence,  for  the  jury. 

2.  Ckbusaj.  liAW   «=»1137(3)— Apfkal  and 
E>RBOB— iNvmcD  Ekbob. 

In  a  prosecution  for  arson,  defendant's  ooun« 
«el,  having  asked  the  court  to  define  the  crime 
ol  arson,  could  not  cMoplain  of  the  court's  read- 
ing the  section  of  the  statute  defining  statutory 
arson. 

S.  Cbimiitai.  Law  «=»417(1>— Evidewob— Dbc- 
uuLuiona. 
In  a  prosecution  tot  arson,  evidence  as  to 
what  the  firemen  said  al>ont  the  cause  of  the  fire 
was  properly  excluded. 


4.  C^iNAX  tiAw  i8=>46^fea?«*r  EwntsrW 

— VaMJU.  ■  '■    ■■'' 

In  a  tfrsaecntlon  for  anon,  evidence  of  pro-, 
fession^  iqsuranee  adjusters  on  valuesif  compe-, 
teat,  it  they  are  quaUfieo,  as  sudi  men  presum- 
ably are. 

5.  CRnnWAi,  Law  *=»68S— Doctjkewtab*  Bv- 

IDEWCB-JEtBCSPTIoy. 

Where,  in  a  prosecution  for  arson,  the  state 
called  for  and  introduced  defendants  bank  de- 
posit book  to  show  entries  ttereln,  It  was  error 
to  refuse  to  require  the  state  to  put  in  all  the 
items. 

Error  to  Court  of  Quarter  Sessions,  Pas- 
saic County. 

Samuel  Zamofsky  was  convlctGd  of  ar- 
son, and  be  brings  error.  Keversed,  and  new 
trial  ordered. 

Argued  November  term,  1917,  l)efore 
GUMMERE,  C.  J.,  and  PAKEKR  and  KAL- 
ISCH,  JJ. 

H.  H.  Wdnberger,  of  Passaic,  for  plain'- 
tiff  in  error. 

•  Mldiael  Dunn,  Prosecutor  of  the  Pleas,  of 
Paterson,  for  the  State. 

PER  CURIAM.  We  conclude  that  the 
Judgment  must  be  rsfversed  because  of  part 
of  the  court's  diarge  which  tended  to  re- 
move from  the  Jury  a  question  of  fact  which 
was  for  them  to  determine. 

[1]  The  court  Instructed  the  Jury  that  the 
:.tove  was  cold,  and  if  the  fire  was  not  of 
Incendiary  origin,  there  was  no  evidence  to 
show  how  it  did  arise.  We  have,  examined 
the  testimony  carefully,  and  while  the  part 
claimed  by  plaintiff  in  error  with  regard  to  , 
there  being  a  fire  In  the  stove,  as  a  founda- 
tion for  the  theory  of  accidental  ignition  of 
the  store,  is  not  immune  from  criticism  for 
ambiguity.  It  is  Just  such  an  ambiguity  as  the 
Jury  should  resolve  without  control  by  the 
court  Heindel  v.  Hetzel,  82  N.  J.  Law,  155, 
82  Atl.  511. 

As  the  case  must  be  retried.  It  may  he  of 
use  to  comment  on  other  points  raised. 

[2]  It  was  error  to  read  the  wrong  section 
of  the  Crimes  Act  to  the  Jury;  but,  as  de- 
fendant's counsel  asked  the  court  td  define 
the  crime  of  "arson,"  be  cannot  complain  If 
the  court  complied  by  reading  the  section 
about  what  is  known  as  arson,  under  the 
statute. 

[3]  The  court  properly  excluded  testimony 
as  to  what  the  firemen  said  about  the  cause 
ol  the  fire. 

[4]  The  evidence  of  professional  insurance 
adjusters  on  values  was  competent  if  they 
were  qualified,  as  such  men  presumably  are. 

[S]  To  show  motive  the  state  called  for 
and  obtained  defendant's  bank  deposit  book 
and  cross-examined  him  on  various  small 
deposits  entered  therein  so  as  to  tibow  that 
his  business  was  Insignificant  in  amount. 
TbiB  was  objected  to  unless  the  state  put 
In  all  the  items,  but  the  objectlcm  was  over- 
ruled. The  objection  was  well  founded.  The 
rule  is  that  a  party  cannot  benefit  by  in- 
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^>ectlon  of  a  paper  produced  on  his  demand 
by  the  other  side  and  then  suppress  It  as 
evidence.  It  becomes  evidence  for  both  par^ 
ties.  Ellison  y.  Cruser,  40  N.  J.  Law,  444; 
Decker  v.  Smith,  88  N.  J.  Law,  at  page  635, 
96  AtL  916. 

The  other  points  urged  are  without  sub- 
stance. 

The  Judgment  will  be  reversed,  and  a  new 
trial  ordered. 


NEW   YORKER   STAATS-ZBITUNO   v. 
NOLAN,  Mayor,  et  al.    (No.  45/407.) 

(Court  of  Chancen  of  New  Jersey.     Sept.  26, 
1918.) 

1.  Iw.nJNcrroK  ♦s»85(2)-^u»i8DionoN. 

The  application  to  enjoin  a  municipal  town* 
ship  from  enforcing  an  invalid  resolution  ex- 
duaing  from  drcnlation  therein  a  newspaper 

J  Tinted  in  the  Glerman  languaj;e,  is  within  the 
arisdiction  of  a  court  of  equity,  since  review 
■by  certiorari  is  clearly  inadequate. 

2.  mcnicifai.  cobpobations  <s=s>596— pollcb 
powebs  —  suppbessino  cibcui.ation  of 
Nbwspapeb— <Oebuan  Lanouaois. 

The  resolution  of  a  municipal  township 
council  forbidding  circulation  of  a  newspaper 
printed  in  German  is  not  justified  and  a  valid 
exercise  of  police  power  by  the  fact  that  some 
citizens  might  resent  its  circulation  by  physical 
violenoe. 

3.  Wab  «s94— Wab  Meabubks. 

The  resolution  of  a  township  council  to  pro- 
hibit the  circulation  of  a  paper  printed  in  Ger- 
man and  circulated  under  United  States  govern- 
ment permit  and  used  by  the  government  to  in- 
form readers  of  our  war  aims  cannot  be  justified 
as  a  war  measure,  and  particularly  since  war 
measures  are  to  be  dealt  with  by  national  au- 
thorities. 

Bill  by  the  New  Yorker  Staats-Zeltung 
against  James  Nolan,  as  the  Mayor,  etc.,  of 
the  Township  of  North  Bergen,  Hudson 
County,  and  others,  to  enjoin  the  oAclals  of 
said  township  from  enforcing  a  resolution 
passed  by  the  township  council  forbidding 
the  circulation  of  plaintiff's  newspaper  pub- 
lished in  German  language.  Bestraiut  con- 
tinued-until  final  hearing. 

William  E.  Foster,  of  New  York  City,  for 
complainant. 

George  E.  Cutley,  of  Jersey  CUty,  for  re- 
spondents. 

LANE,  y.  0.  (orally).  The  application  Is 
for  an  injunction  to  restrain  the  officials  Of 
the  township  of  North  Bergai  from  enforc- 
ing the  provisions  of  a  resolution  passed  by 
the  township  council  forbidding  the  circula- 
tion of  newspapers  publlabed  by  complainant 
in  the  German  language. 

[1]  The  respondents  insist,  first,  that  this 
court  has  no  jurisdiction;  that  the  remedy 
of  complainant  is  by  certiorari. 

The  effect  of  the  enforcement  .of  the  reso- 
lution would  be  to  suppress  the  circulation 
of  the  newspapers  in  the  locality  and  will 


cause  damage  to  complainant,  the  amount 
of  which  it  wUl  be  imposdble  to  fix  or  even 
estimate.  The  ranedy  at  law  for  the  damage 
done  is  clearly  inadequate.  Although  the 
usual  rule  is  that  proceedings  of  municipal 
corporations  should  be  reviewed  by  certiora- 
ri, this  court  has  full  and  complete  Jurisdic- 
tion to  prevoit  the  munidpelity  from  acting 
under  invalid  proceedings,  where  property 
rights  will  be  destroyed  and  where  the  reme- 
dy at  law  for  damages  will  be  Inadequate. 
In  McCormlck  v.  New  Brunswick,  83  N.  J. 
Eq.  1,  89  AU.  1034,  and  McElnley  v.  Free- 
holders of  TTnion,  29  N.  J.  Eq.  164,  it  was 
held  that  this  court  might  intervene  to  pre- 
voit  a  municipality  from  disposing  of  pub- 
lic moneys  under  ordinances  or  reeolutiona, 
where  the  effect  of  such  disposal  would  be 
a  fraudulent  diversion  of  funds.  So  la  a 
very  recent  case.  Vice  Chancellor  Griffin  en- 
joined the  freeholders  of  Essex  and  of  Hud- 
son from  IntM^ering  under  resolution  with  the 
passage  of  the  Lincoln  Highway  by  the  Penn- 
sylvania Railroad.    See  104  Atl.  98. 

My  opinion  Is  that  the  court  has  the  same 
Jurisdiction  to  interfere  as  it  would  have 
were  the  officials  of  the  township  acting  in 
concert  without  a  resolution  having  been 
passed,  and  in  sudi  an  Instance  I  cannot 
conceive  that  there  could  be  any  question  but 
that  the  court  might  act.  The  opinion  of 
Mr.  Justice  Young,  in  the  Supreme  Court  of 
New  York,  Westchester  County  (Star  Co.  v. 
Brush,  172  N.  Y.  Supp.  661),  has  been  brought 
to  my  attention.  Suffice  it  to  say  that  I 
disagree  with  it,  as  did  Mr.  Justice  Donnelly 
in  the  case  of  Star  Co.  v.  Brush  et  al.,  104 
Misc.  Rep.  404,  172  N.  Y.  Supp.  320,  reported 
in  the  New  York  Law  Journal  of  September 
12th.  Mr.  Justice  Glegerlch  succinctly,  I 
think,  stated  the  rule  of  law  applicable,  in 
his  opinion  reported  in  the  case  of  Star  Co. 
v.  Brush,  108  Misc.  Rep.  631, 170  N.  Y.  Suppt 
987. 

[2]  Next,  the  respondents  insist  that  the 
municipality  had  power  to  pass  the  resolution 
because  of  what  is  called  Its  "police  power." 
It  Is  said  that  the  circulation  of  the  newspa- 
pers in  the  German  language  may  lead  to 
riot  In  the  township,  and  that  for  that  rea- 
son the  township  may,  to  prevoit  riot,  forbid 
their  circulation.  I  think  to  state  the  propo- 
sition Is  almost  to  demonstrate  its  absurdity. 
If  the  township  may  prevent  the  drculatioa 
of  a  newspaper  for  no  reason  other  than 
that  some  of  its  inhabitants  may  vlol^itly 
disagree  with  it,  and  resent  its  circulation 
by  resorting  to  physical  violence,  there  is 
no  limit  to  what  may  be  prohibited.  The 
residence  in  the  township  of  a  person  obnox- 
ious to  the  vast  majority  of  its  inhabitants 
may  be  prevented.  The  carrying  on  of  a 
perfectly  legitimate  business  may  be  prevent- 
ed because,  to  stop  It,  Inhabitants  objecting 
to  It,  may  resort  to  violence. 
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Tbe  doty  of  the  township  officials  la  to 
suppress  the  disorder  and  to  pnnlsh  those 
who  are  gnllty  of  the  Illegal  act,  not  to  pre- 
vent the  performance  of  the  legal  act 

[S]  There  can  be  no  Jnatiflcatlon  for  the 
passage  of  tbe  reeolntlon  as  a  war  measare. 
That  Is  a  matter  to  be  dealt  with  by  the 
national  anthorltles,  and  not  by  the  local  au- 
thorities. In  the  Instant  case,  the  national 
anthorltles  have,  granted  a  permit  to  com- 
plainant to  publish  its  newspapers  in  the 
German  language.  The  government  might 
have,  under  recent  legislation,  suppressed  the 
publication  entirely.  It  might  have  granted 
a  i>ernilt  which  would  require  the  submis- 
sion of  the  articles  to  be  published  to  censor- 
ship. It  might  have,  as  It  did,  granted  a  per- 
mit to  publish  whatever  the  publishers 
thought  proper  without  censorship.  The  pa- 
pers published  carry  at  their  head  the  words: 

"Published  and  distributed  under  Permit  No. 
7,  authorizpd  by  the  Act  of  October  eth,  1917, 
on  file  at  tbe  Post  Office,  New  Yorlt,  New  Yorli, 
by  order  of  the  President.  A.  S.  Burleson,  Poet- 
aiaster  OeneraL" 

The  government  sends  to  the  newspaper 
copy  to  be  published.  The  government  un- 
doubtedly desires  to  reach  a  very  large  num- 
ber of  individuals  of  German  extraction,  who 
cannot  understand  English,  through  the  medl- 
mn  of  these  newsiKipers  so  that  they  may  be 
advised  as  to  the  pnn)09e  of  this  country  in 
the  present  war  and  so  that  they  may  be  ac- 
quainted with  the  situation  as  It  develops 
from  day  to  day.  There  can  be  no  question, 
in  my  mind,  but  that  this  Is  a  wise  thing 
to  do.  It  is  the  only  method  of  approach 
that  can  be  at  all  efficacious.  There  are 
thonsands  of  Germans  in  this  country,  many 
of  them  in  North  Bergen,  who  cannot  under- 
stand Rngllsh.  Anything  which  will  prevent 
the  development  of  a  national  menace  is 
Justifiable.  There  Is  nothing  more  dangerous 
than  a  person  left  in  Ignorance  of  current 
eventSL  We  are  confronted  with  a  fact,  not 
a  theory.  You  cannot  communicate  with  a 
perwm  in  a  language  he  cannot  understand. 

The  resolution,  in  question,  as  appears 
from  its  context;  was  ad<q>ted  at  the  re- 
quest of  the  National  Security  league.  That 
league  seems  to  have  taken  direct  issue  with 
the  administration  as  to  tbe  advisability  of 
the  circulation  of  any  newspapers  la  tbe 
German  language. 

I  am  quite  convinced  that  the  reason  actu- 
ating the  passage  of  this  resolution  was  not 
any  real  fear  on  the  part  of  the  municipal 
oOeen  that  there  wonld  be  any  disorder, 
but  simply  the  request  of  the  l«igue,  and  a 
desire  to  go  as  far  as  they  could  in  order 
to  demonstrate  their  imtrlotlsm. 

Hy  view  is  that  the  resolution,  far  from 
being  in  line  with  the  war  purposes  of  the 
gov«mment,  is  "airectly  imposed  to  them. 

Vne  restraint  will  be  continued  until  final 
hearing. 


HOLZHEIMES  et  ox.  t.  UT  BBOS. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  MUNICIPAI/  COBFOBATIOnS  «s»706(5)— Nbo- 

rjoENCE  IN  Vex  ov  Sthebt— Ownbbship  ot 

TbUCK— BVIDBNOK. 

In  action  for  personal  injory  by  an  anto* 
mobile  track,  the  fact  that  track  bore  name  of 
defendant  was  sufficient  to  show  prima  facie 
that  it  owned  it,  and  that  it  was  then  in  charge 
of  its  servants  or  eraployia. 

2.  muhrnpai.  oobpobatiokb  «=9706(^  — 
Queshon  vob  Jcbt. 

In  action  for  injury  when  struck  by  auto* 
mobile  truck,  prima  facie  evidence  that  defend- 
ant was  its  owner  and  that  it  was  Id  charge  of 
its  servants  or  emnloyte  was  saffident  to  carry 
case  to  the  jury,  though  there  was  direct  testi- 
mony by  defendant  to  rebut  the  presumption. 

3.  Masteb  Awn  Sebvant  <8=>332(1)  —  InjubT 
TO  Tribo  Pebson  —  Relatioit  —  QOBsnoir 
roB  Jvbt. 

In  action  for  personal  injury  when  struck 
by  delivery  truck,  defendant's  evidence  that  the 
driver  at  time  of  collision  was  a  stranger  who 
had  taken  it  for  his  own  use  during  a  toief 
absence  <^  the  regular  driver  who  bad  left  it  in 
charge  of  a  delivery  helper,  who  had  nothing  to 
do  with  its  control,  would  not  justify  binding 
instructions  for  defendant. 

Appeal  from  Court  of  C<»nmon  Pleas,  Phil- 
adelphla  County. 

Trespass  by  John  A.  Holzbeimer  and  Lucy 
K. .  Holzheimer  against  Lit  Bros,  to  recover 
damages  for  personal  injuries.  Verdict  for 
plaintiff  Lucy  E.  Holzheimer  for  |2,500.  and 
for  John  A.  Holzheimer  for  $1,000;  and,  from 
a  Judgment  for  defendant  n.  o.  v.,  plaintiffs 
appeal.  Reversed,  and  motion  for  new  trial 
reinstated. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKEB,  FBAZER,  and  WAL- 
LING, JJ. 

Bdmnnd  W.  Eirby,  of  Philadelphia,  for  ai^- 
pellants. 

F.  B.  Bracken,  of  Philadelphia,  for  appel- 
lee. 

STEWART.  J.  [1.2]  The  plaintiffs  are 
husband  and  wife  who  Joined  in  this  action 
to  recover  damages  for  injuries  sustained  by 
the  latter  under  the  following  drcnmstances: 
The  wife,  while  walking  on  a  public  crossing 
extending  from  the  south  side  of  Allegheny 
avenue  at  the  intersection- of  the  avenue  with 
Franklin  avenue  in  the  dty  ot  Philaddpbla, 
between  7  and  8  o'dock  on  the  evening  of 
July  2S,  1815,  was  run  into  and  knodted  down 
by  an  automobile  delivery  trade  beloni^bng  to 
the  defendant  company,  which  it  is  claimed 
was  being  negligently  driven  and  that  her 
Injuries  resulted  In  cansequenoe  of  sach  ne^l- 
genee.  The  negligence  alleged  was  not  made 
the  subject  of  dispute  on  the  trial,  nor  was 
any  other  feature  of  the  plaintiffs'  case  that 
was  developed  by  the  evidence  Introduced. 
Had  the  case  rested  on  plaintiffs'  showing, 
and  that  alone,  there  could  be  no  possible 
reason  for  disturbing  the  verdict  returned  In 
their  favor.    The  defense  set  up  was  wholly 
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outside  the  drcamstances  detailed  by  plain- 
tiffs' wltwsfes,  apd  denied  notbiog  that  had 
been  averred;  It  was  purely  and  distinctively 
affirmative  In  character,  and  the  burden  of 
establishing  It  rested  on  the  defendant.  In 
brief,  It  was  that  at  the  time  the  collision  oc- 
curred the  defendant  company  stood  in  no 
relation  whatever  to  the  driver  of  the  track ; 
that  the  latter  was  not  an  employ^  but  a  total 
stranger  who  had  improperly,  without  the 
permission  or  Indeed  the  knowledge  of  the 
defendant,  taken  and  appropriated  the  truck 
for  his  own  use  and  pleasure  while  the  regu- 
lar driver  thereof,  defendant's  employ^,  was 
absent  from  the  truck  for  a  brief  period 
while  he  left  the  trade  standing  in  front  of 
his  home  In  the  charge  of  a  delivery  helper, 
another  employ^  who  had  accompanied  the 
driver  but  who  had  no  duties  in  connection 
'With  the  management  or  control  of  the  truck. 
The  defendant  offered  evidence  in  support 
of  its  averments,  and  upon  this  state  of  evi- 
dence, on  one  side  and  the  other,  the  case 
was  submitted  to  the  Jury  with  the  result 
that  a  verdict  was  returned  in  favor  of  the 
plaintiffs.  A  motion  for  a  new  trial  fol- 
lowed and  also  a  motion  for  a  Judgment  non 
obstante  on  the  whole  record.  The  former 
:was  discharged,  but  the  latter  granted,  and 
Judgment  for  the  defendant  non  obstante  was 
entered  on  the  ground,  as  stated  by  the 
court: 

"That  the  defendant  had  offered  such  positive 
teBtimony  that  to  disre^rd  it  would  be  capri- 
cious; that  the  rule  as  laid  down  by  the  Su- 
preme Court  in  the  case  of  Lonaer  v.  Railroad, 
196  Pa.  613,  46  Atl.  937,  is  applicable,  and  the 
Judgment  should  be  entered  for  the  defendant." 

Hie  appeal  Is  from  the  Judgment  so  en- 
tered. 

[3]  If  the  case  would  have  warranted 
Mndlng  instructions  for  the  defendant,  then 
the  court  committed  no  error  in  ratering  the 
Judgment;  otherwise,  It  was  error.  This  Is 
the  only  error  assigned.  So  far  as  the  liabil- 
ity of  the  defendant  was  concerned,  the  plain- 
tiffs' case  rested  wholly  upon  a  presumption. 
There  was  no  direct  evidence  as  to  who  was 
the  owner  of  the  track  that  Inflicted  the  in- 
Jury,  nor  as  to  who  was  in  charge  of  it  when 
the  collision  occurred.  There  was  evidence, 
liowever,  that  the  truck  bore  the  name  of 
the  defendant  company.  This  was  sufficient 
to  establish,  not  only  a  prima  fades  that,  the 
defendants  were  the  owners  of  the  trn(^, 
bat  also  that  it  was  then  in  charge  of  their 
'servant  or  employ^.  This  was  presumptive 
evidence,  and.  as  has  frequently  been  ruled, 
was  quite  sufficient  to  carry  the  case  to  the 
Jury.  Aa  a  presumption  it  was  of  course  re- 
buttable, but  this  does  not  mean  that  it 


had  any  leas  probative  force-  than  it  would 
have  had  had  it  rested  on  direct  evidence.  It 
shifted  the  burden  of  proof  as  to  this  one 
issue  so  that  the  burden  rested  thereafter 
upon  the  defendant.  Elxcept  as  overcome 
by  countervailing  evidence  produced  by  the 
defendant,  it  stood  as  a  fact  in  the  case. 
What  was  set  up  was  an  alleged  fact  which, 
if  proved,  defeated  utterly  the  plaintiffs'  pri- 
ma facie  case  into  which  it  had  not  even  re- 
motely entered;  It  was  entirely  new  matter, 
but  It  raised  no  question  of  conflicting  tes- 
timony; It  was  at  no  time  a  question  between 
plaintiffs'  witnesses  and  defendant's,  but  sim- 
ply a  question  of  the  sufficiency  of  the  tes- 
timony adduced  by  the  defendant  to  over- 
come the  presumption  on  which  plaintiffs' 
whole  case  rested.  No  reason  can  be  sug- 
gested why  the  general  rale  that  commits  the 
credibility  of  witnesses  to  the  determination 
of  the  Jury  should  not  be  applied  In  such 
case  as  It  Is  where  there  is  a  conflict  in  the 
testimony.  The  case  forms  no  exception  to 
the  general  rule.  The  only  question  we  hare 
to  consider  is  whether  the  evidence  Introduc- 
ed by  the.  defendants  was  of  such  conclusive 
and  unimpeachable  nature  as  would  have  Jus- 
tified binding  Instractlon  in  its  favor.  Not- 
withstanding the  presumption  which  arose  In 
plaintiffs^  favor,  it  will  not  be  pretended  that 
the  court  would  have  been  warranted  in  giv- 
ing binding  instructions  in  their  favor,  only, 
however,  for  the  reason  that  the  other  facts 
which  went  to  make  the  plaintiffs'  prima 
fade  case  depended  on  the  credibility  of  the 
'Witnesses  who  testified  to  them,  and  that  was 
a  matter  that  could  be  determined  only  by 
the  Jury.  "Why  should  not  the  same  rule 
apply  here?  It  was  made  to  apply  in  the 
quite  recent  case  of  Williams  v.  Ludwig,  252 
Pa.  140,  97 'Atl.  206,  a  case  on  all  fours  with 
this.  From  all  that  there  appears  the  testi- 
mony relied  upon  to  overcome  the  plaintiffs' 
prtma  facie  case  in  that  case  was  no  less 
strong  than  here,  but  it  came  from  living 
witnesses,  and  its  value  depended  on  their 
i  credlhlllty,  which  was  a  matter  within  the 
exclusive  province  of  the  Jury  to  decide.  It 
was  there  held  that  there  was  no  error  in 
the  court  in  refusing  Judgment  non  obstante. 
For  the  reasons  stated,  di8Cussi(Hi  at  length 
of  the  evidence  submitted  by  the  defendant  la 
unnecessary;  it  needs  only  be  said  tliat  it  la 
not  BO  exceptional  in  character  as  to  take 
the  case  out  of  the  operation  of  the  general 
rule  as  here  applied. 

The  Judgment  is  reversed,  and  it  Is  ordered 
that  the  motion  for  a  new  trial  be  reinstated 
to  l>e  disposed  of  as''right  and  Justice  under 
the  law  may  require. 
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DUNN  et  «L  T.  TISCH. 

(Sapreme  Court  of  Pennsylvania.    Jidy  IT, 
1918.) 

ExEcrxoBS  Ain>  AmaNisTBAToas  «a»4SlC^ 

N'oNsmr — iNsuKFicwtT  Stidenck. 
In  assumpsit  by  personal  representatives  of 
bolder  of  an  instrupient  reciting  receipt  of  cor- 
porate trtock  with  agreement  to  return  it  or 
pay  $4,000  less  a  note  held  by  defendanjL  a  nom- 
soit  was  properly  granted  where  plaintift  offered 
the  instrument  in  evidence  and  rested. 

Appeal  from  Court  of  Common  Pleas,  Jm- 
leme  County. 

Assumpsit  by  Joseph  ti.  Dnnn  and  another, 
executors  of  the  estate  of  Thomas  A.  Dunn, 
deceased,  against  Louis  Tlsdi.  I<>om  an  or- 
der refusing  to  take  off  a  compulsory  nonsuit, 
plaintiffs  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,    FBAZBE,    and    WALUNG,    JJ. 

M.  J.  Ifulball,  of  Pltston,  for  appellants. 
John  T.  Lenahan  and  Chas.  B.  Lenahan, 
both  of  Wilkes-Barre,  for  appellee. 

PEK  CURIAM.  The  plaintiffs  rested  after 
offering  in  evidence  the  written  Instrument 
upon  which  they  brought  their  action.  It 
was  in  the  following  form: 

"Allentown,  Pa.,  AprU  16,  1914. 

"Received  of  Thomas  A.  Dunn  forty-seven 
•hares  of  Ldiigh  Bleaching  and  Dyeing  stock, 
par  value  $100  per  share,  which  I  agree  to  re- 
tarn  or  pay  for,  the  sum  of  four  thousand  dol- 
lars on  or  before  the  27th  of  April,  1914.  Less 
the  reduction  of  note  which  I  hold. 

"[Signed]    Louis  Tisch." 

With  nothing  more  before  the  jury,  the 
learned  trial  Judge  properly  said: 

"The  motion  for  a  nonsuit  Is  sustained,  be- 
cause the  contract  produced  by  plaintiffs,  upon 
which  the  claim_  is  based,  shows  a  possible  in- 
debtedness against  the  defendant,  but  based  up- 
on the  $4,000,  less  a  certain  note  held  bv  the  de- 
fendant. The  plaintiff  is  dead;  the  defendant's 
mouth  is  sealed.  It  is  evident  from  the  paper 
that  there  was  no  indebtedness  of  $1,000  owing 
from  the  defendant  to  the  plaintiff  under  any 
drcnmstances,  and,  as  there  is  no  evidence  pro- 
duced by  which  the  court  can  ascertain  what 
would  be  a  just  verdict  against  this  defendant, 
the  nonsuit  is  sustained." 

Judgment  affirmed. 


REPUBLIC  TRUST  CO.  OF  PHILADEL- 
PHIA y.  HUOHB9  et  al. 

(Supreme  Court  of  Pennsylvania.    July  17, 
19ia) 

1.  Taxation  *=>809  —  Mobtoaoi  Tax  —  Lia- 
BitiTT — ^NxcKssiTT  OF  Assessment. 

Under  Acts  May  1,  1909  (P.  L.  296),  and 
Jmie  17,  191S  (P.  L.  SOT),  imposing  annual  tax 
on  an  mortgages,  and  providing  that  no  failure 
to  assess  or  return  it  shall  discharge  owner  or 
hdder,  the  tax  Is  due  on  the  mortgage,  though 
it  has  nerer  been  ntumed  for  taxation  and  has 
not  been  assessed. 

2.  MOBTOAOKS  «=»4S4(4>^TaX— LlABIUTT. 

Where  mortgage  required  mortgagor  to  pay 
an  taxes  and  interest  levied  on  mortgage,  and 
where  mortgagee,  entitled  to  foreclose  for  viola- 


tion of  any  covenant,'  reBed  on  breach  by  failure 
to  pay  taxes,  affidavit  of  defoise,  allepng  that 
no  tax  had  been  levied  on  principal  or  intecest 
secured  by  mortgage,  and  that  none  was  legally 
due,  was  only  a  partial  denial  of  alleged  breach 
insnffident  to  prevent  summary  judgment. 
S.  MoBi<OAaEs  <9s>454(4)— Bbeach  or  Condi- 
.  Tion— Action  Aoaihbt  Hobtoasob— Am- 
DAViT  or  Dkfense. 
In  scire  facias  sur  mortgage,  given  to  trus- 
tee to  secure  payment  of  cerdficates  to  be  issued 
by  mortgagor  firm,  which  had  transferred  cer- 
tificates to  a  customer  to  secure  his  return  of 
bonds  advanced  to  firm,  affidavit  of  d^ense  al- 
leging that  mortgage  loan  Certificates  were  in- 
tended to  be  discharged  by  an  agreement  be- 
tween firm  and  customer,  which  would  have  -ex- 
tinguiahed  certificates  without  oonsideratiMi. 
held  insufficient. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Sdre  facias  sur  mortgage  by  tito  B^mUlo 
Trust  Company  of  Philadelphia  against  Hen- 
ry D.  Hughes  and  others.  From  a  JudgmJmt 
for  plaintiff  for  want  of  a  suffldent  affidavit 
of  defense,  defendants  appeal.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, STEWART,  MOSCHZISKBR,  and 
PRAZER,  JJ,  „ 

William  A.  Oarr,  W.  Horace  Hepburn,  and 
Sidney  I...  Krauss,  all  of  Philadelphia,  for  ai>- 
pcllants. 

Alex  Simpson,  Jr.,  of  Philadelphia,  and 
Harry  F.  Kantner,  of  Reading,  for  appellee.>. 

STEn^ART,  J.  The  appellants  were  part- 
uers  engaged  In  the  bosineflB  ot  stock  bP>- 
kers  in  the  dty  of  Philadelidiia,  On  29tU 
March,  1915,  they  executed  a  mortgage,  sub- 
ject to  certain  other  mortgages,  on  their  I 
place  of  business,  to  the  Republic  Trust  Coob- 
pany,  plaintiff  herein.  In  trust  to  secure  the 
payment  of  certlflcates  they  were  to  issue  to 
the  amount  of  $75,000.  These  oerttflcates 
were  Issued  to  one  Jacob  Nolde  in  oousideta- 
tlon  of  the  latter  transferring  to  the  firm 
certain  bonds  of  the  market  value  of  $41,600, 
the  certlflcates  to  be  held  as  collateral  se- 
curity for  the  return  or  payment  of  the  bonds 
so  advanced  or  loaned  by  Nolde.  The  mort* 
gage  BtU)ulated  that  the  mortgagors  would 
punctually  pay  the  Interest  on  the  mortgage 
loan  certlflcates  on  the  flrst  days  of  AprU 
and  October  each  year  thereafter,  and  make 
payment  of  the  principal  within  three  years 
from  the  date  of  issue  of  the  certlflcates  «f 
loan,  29th  March,  1915 ;  that  the  mortgagora 
would  punctually  pay  all  taxes  and  municipal 
liens  or  charges  in  the  natare  thereof  which 
might  be  levied  on  the  mortgage,  or  the  i>rin- 
cltKil  or  interest  moneys  thereby  secured,  or 
wbldi  mli^t  be  assessed  or  charged  upon  any 
part  or  portion  of  the  premises  made  subject 
by  the  mortgage  under  any  present  or  future 
law  of  the  United  States,  or  of  this  state,  or 
of  any  dty,  etc.  The  mortgage  contained  the 
usual  stipulations  for  right  of  toredosure  fbr 
default  in  the  payment  of  the  Interest,  as 
therein  provided,  for  a  period  of  80  dayri 
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after  demand  made,  or  for  violation  of  any 
of  the  covenants  contained  In  the  moiftgage. 
The  Republic  Trust  Company,  7th  December, 
1917,  at  the  Instance  of  the  executors  of 
Jacob  Nolde,  who  had  died,  and  -vrboae  estate 
held  the  certlflcat^s  that  had  been  Issued  him 
under  the  mortgage,  caused  a  scire  facias  to 
Issue  on  the  mortgage,  claiming  default 
thereunder  in  payment  of  Interest  and  taxes, 
and  claiming  because  of  such  default  the 
right  to  collect  the  principal  sum  owing  un- 
der the  mortgage.  An  affidavit  of  defense 
was  filed  by  the  mortgagors,  which  so  far  as 
concerns  the  plaintiff,  the  Republic  Trust 
Company,  avers  nothing  and  denies  nothing 
that  could  preclude  It  from  proceeding  to  ojl- 
lect  the  mortgage  indebtedness  for  default 
were  It  suing  In  its  own  right.  The  defense 
set  up  relates  wholly  and  exclusively  to  sub- 
sequent transactions  between  Nolde  and  the 
mortgagors,  from  which  the  conclusion  Is 
said  necessarily  to  arise  that  Nolde,  assuming 
blm  to  be  the  only  party  In  interest,  had 
canceled  the  obligation  of  the  mortgagors 
thereunder,  and  that  therefore  the  debt  aris- 
ing on  said  certificates  had  been  discharged. 
The  learned  trial  Judge  held  the  affidavit  of 
defense  Insuffldent,  and  accordingly  made 
absolute  the  rule  for  Judgment.  This  appeal 
YoUowed. 

[11  First,  as  to  the  alleged  breaches  of 
covenant  which  ripened  the  obligations  of  the 
mortgage  into  maturity.  One  covenant  was 
that  the  moirtgagors  should  punctually  pay 
nil  taxes  which  might  be  laid  or  levied  on 
the  mortgage  or  the  principal  and  Interest 
moneys  thereby  secured.  The  averment  in 
the  affidavit  Is  that  the  mortgagors  had  paid 
the  dty  and  school  taxes  for  the  years  1915, 
1916,  and  1917,  and  had  notified  plaintiff  of 
payment  of  same,  with  the  further  averment 
that  deponent  Is  informed  and  believes  that 
no  tax  was  laid  or  levied  upon  the  principal 
sum  or  interest  money  secured  by  said  mort- 
gage, and  that  none  is  legally  due  theretm. 
This  was  but  partial  denial  of  the  breach 
alleged.  It  embraces  nothing  more  than  the 
tdty  and  school  taxes,  whereas  the  covenant 
embraces  all  taxes  which  may  be  laid  or 
levied.  The  acts  of  May  1,  1909  (P.  L.  298), 
and  Jnne  17,  1913  (P.  L..  507),  expressly  im- 
pose an  annual  tax  at  the  rate  of  four  mills 
on  each  dollar  on  all  mortgages,  and  in  each 
It  Is  expressly  provided  that  "no  failure  to  as- 
tess  or  return  the  same  shall  discbarge  such 
owner  or  holder  thereof  from  liability  there- 
for." A  like  provlMon  was  contained  In  the 
first  section  of  act  of  June  1,  1889*  (P.  Ia  420). 
In  Scbmuck  v.  Hartman,  222  Pa.  190,  70  Atl. 
1091,  it  was  sought  to  apply  this  provision  In 
case  of  taxes  maturing  before  the  passage 
of  the  act  It  was  held  that  the  act  was 
not  retroe5)ectlve,  and  In  the  opinion,  by  the 
present  Chief  Justice  this  occurs:  "If  he  [the 
taxpayer]  had  not  [that  is,  had  not  made  re- 
turn- for  those  years],  his  liability  to  the  com- 
monwealth would,  of  course,  have  continued 


under  the  first  section  of  the  act  of  1889." 
So  here,  since  no  return  of  the  property  was 
made  by  the  mortgagors  for  taxation,  the 
averment  in  the  affidavit  that  no  tax  was 
laid  or  levied  upon  said  principal  or  Interest 
moneys  secured  by  said  mortgage -is  palpa- 
ble error,  and  therefore  no  denial  of  the 
breach  alleged.  Besides,  in  the  argument  of 
appellants  it  is  expressly  admitted  that  no 
taxes  on  the  mortgage  or  the  interest  money 
thereby  secured  had  been  paid.  The  breach 
in  this  respect  is  therefore  without  denlaL 

[2,  3]  The  next  defense  set  up  in  the  affi- 
davit has  respect  to  the  breach  alleged  in  the 
nonpayment  of  the  interest  on  the  certUl* 
cates.  The  nonpayment  is  admitted,  but  cer- 
tain agreements  with  Kolde,  and  certain  ac- 
knowledgments by  him,  in  writing,  copies  of 
which  accompany  the  affidavit  of  defense, 
are  relied  upon  as  showing  that  Nolde  agreed 
with  defendants  as  of  the  date  of  27th  No- 
vember, 1916,  the  latest  and  last  of  the  writ- 
ten agreements  between  the  parties,  as  fol- 
lows: 

"That  all  claims  of  the  said  Jacob  Kolde  on 
notes  or  agreements  of  any  kind  against  the  firm 
of  Hughes  &  Dier,  or  against  its  stodc  exchange 
or  I>oard  of  trsde  seats,  or  against  any  mem- 
ber of  said  firm  individually,  are  hereby  can- 
celed, and  all  parties  released  from  further  lia- 
bility." 

This  condition,  or  oonsideration,  whichever 
it  may  be  called,  follows  In  the  next  section 
of  the  agreement: 

"That  the  said  Dier  will  within  five  years 
transfer  or  deliver  to  the  said  Jacob  Nolde  stock 
in  one  or  more  companies  formed  or  promoted 
by  Dier  or  his  aasociatea  which  shall,  in  the 
opinion  of  the  said  Dier,  be  of  the  value  of  not 
less  than  two  hundred  and  fifty  thousand  dol- 
lars. Any  bonds  or  coupons  now  or  hereafter 
held  or  acquired  by  the  said  Dier  may  from  time 
to  time  be  delivered  in  place  of  such  stock  at 
the  option  of  said  Dier,  and  after  delivery  of 
stock,  bonds,  or  coupons  to  the  amount  of  two 
hundred  and  fifty  thousand  dollars,  all  securities 
or  notes  heretofore  delivered  to  or  held  by  Ja- 
cob Nolde  shall  be  returned  to  IMer,  no  interest 
on  any  of  said  notes  or  securities  to  l>e  demand- 
ed or  paid  prior  to  such  return.  •  •  •  All 
previous  agreements  between  the  parties  hereto 
are  hereby  suspended  and  canceled  so  far  as  in- 
consistent herewith." 

We  have  examined  with  much  care  the 
earlier  agreements  and  acknowledgments  ac- 
companying the  affidavit  of  defense  with- 
out finding  anything  that  reflects  any  light 
upon  the  meaning  and  understanding  of  the 
parties  beyond  what  is  expressed  In  the 
agreement  from  which  we  have  taken  the 
above  extract,  and  which  is  referred  to  in 
appellants'  argument  as  "the  final  agreement 
betwe«i  the  parties,  and  one  that  has  a 
most  important  bearing  on  the  question  in- 
volved." In  point  of  fact,  it  Is  the  one  paper 
on  which  the  whole  defense  rests,  depending 
for  its  proper  interpretation  upon  the  appli- 
cation of  well-recognized  rules  in  such  cases. 
It  is  admitted  that  Exhibits  A  and  B  have  no 
real  hearing  on  the  question  here  involved; 
nothing,  therefore,  is  to  be  learned  from  tbem 
and  they  call  for  no  consideration.    The  next 
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in  order,  C,  has  r^Atton  to  the  certificates  or 
bonds  secnred  by  tbe  mortgage,  and  la  a  re- 
ceipt from  Nolde  to  Dler,  and  reads  as  fol- 
lows: 

"Received  of  X!.  D.  IMer  mortgage  loan  certifi- 
catea  of  the  face  Talue  of  seventy-five  thousand 
($75,000)  dollara.  nnmbered  from  1  to  57,  in- 
dnaiTe,  secured  hj  mortgage  on  1436  Wailnnt 
■treet,   Philadelphia,  in  exchange  for  bonds  of 

the  par  value  of  $ and  market  valne  of 

$ .     It  la  understood  that  B.  D.  Dier  will 

repay  to  me  the  market  value  of  the  above 
bonds,  together  with  any  other  indebtedness  due 
me  by  the  said  Dier,  or  by  Hughes  and  Dier, 
by  the  payment  to  me  of  fifty  per  cent  of  the 
net  profits  of  the  arbitrage  unlisted  securities 
and  bonds  and  promotion  accounts  of  the  house 
of  Hughes  and  Dier,  and  that  upon  a  repayment 
to  me  of  the  full  amount  of  said  indebtedness  I 
will  redeliver  to  E.  D.  Dier  the  seventy-five 
thousand  ($75,000)  dollars,  mortgage  certificates 
above  mentioned,  together  with  any  other  se- 
ceritiea  tben  held  by  me  for  said  indebtedness. 
It  is  further  understood  that  so  long  as  the  net 
profits  above  mentioned  are  paid  to  me  as  earn- 
ed, that  no  steps  will  be  taken  by  me  for  the  col- 
lection of  any  part  of  the  indebtedness  herein 
mentioned. 

"[Signed]    Jacob  Nolde.    [Seal]" 

•nils  was  snperseded  by  a  later  agreement 
without  bearing  on  the  present  Issue. 

Passing  Exhibits  D,  E,  and  F,  all  of  which 
concern  entirely  different  transactions  be- 
tween the  parties  withont  any  relation  what- 
ever to  the  certificates  or  bonds,  we  come  to 
Exhibit  C  on  which  defendants  place  their 
reliance.  We  have  heretofore  qnoted  so 
much  of  this  agreement  as  la  important  or 
pertinent  Aa  the  case  stood  before  this  con- 
tract, defendants  owed  all  the  Interest  ac- 
cmed  on  the  certificates  except  one  payment 
made  2d  November,  1915.  Therefore,  except 
as  the  ag:reement  of  22d  November,  1915,  can 
be  constrned  as  an  acquittance  flrom  such  <>b- 
ligation,  there  was  a  like  breach  of  the  mort- 
gage covenant  which  gave  the  plaintiff  the 
right  to  proceed  for  the  collection  of  the 
mortgage  debt  This,  however,  is  a  minor 
matter,  since  without  it  the  snffldency  of 
the  breach  by  nonpayment  of  taxes  is  dear. 

We  turn  now  to  the  contract  of  27th  No- 
vember, 191S,  to  ascertain  and  determine,  U 
we  can,  its  true  Import  and  significance,  more 
particularly  to  learn  and  determine  whether 
the  debt  owed  from  Jacob  Nolde  for  or  on 
acconnt  of  the  loan  of  those  certain  bonds 
for  the  return  of  whidi  they  pledged  to  him 
as  collateral  mortgage  certificates  amounting 
In  all  to  $76,000,  face  valne,  is  Included  with- 
in the  terms  and  operation  of  the  contract 
If  it  is,  then  unquestionably  their  liability 
therefor  has  been  discharged,  and  defendants 
are  entitled  to  a  retnm  of  the  pledged  cer- 
tificates. It  resolves  Itself  into  a  question  of 
intention  of  the  parties.  By  the  terms  of 
the  contract,  "all  claims  of  the  said  Jacob 
Nolde  on  notes 'or  agreements  of  any  kind 
against  the  firm  of  Hughes  &  Dler,  •  •  • 
or  against  any  member  of  said  firm  Individ- 
ually, are  hereby  canceled,  and  all  parties 
released  from  further  llabUity."  Whatetfor 
ambiguity  here  arises  ia  due  to  the  fact  that 


the  parties  in  describing  the  subject  of  the 
agreement,  or  the  objects  upon  which  it  was 
to  operate,  instead  of  specifying  with  dis- 
tinctness and  precision  what  these  subjects 
or  objects  were,  adopted  language  of  widest 
meaning,  which  literally  might  well  be  held  to 
embrace  many  things  evidently  not  intended. 
Especially  is  this  true  of  the  words,  "agree- 
ments of  any  kind."  We  see  nothing  in  the 
case  that  would  have  hindered  or  prevented 
the  parties  from  particularizing  the  agree- 
ments from  the  binding  obligations  of  which 
the  defendants  were  to  be  absolved,  seeing 
that  the  agreements  touching  the  one  subject 
of  the  present  dispute  on  which  any  claim  of 
Jacob  Nolde  could  possibly  be  based  are  ap- 
pended to  the  affidavit  of  defense  and  made 
part  thereof.  .It  Is  this  ambiguity  which  re- 
quires resort  to  a  study  of  the  situation  and 
surroundings  of  the  parties  when  they  en- 
tered into  the  contract  in  order  to  ascer- 
tain whether  they  employed  the  words  "ag^ree- 
ments  of  any  kind"  la  their  general  or  in  a 
restricted  sense;  In  other  words,  whether 
they  had  In  mind  and  intended  an  inclusion 
within  the  terms  of  the  contract  any  agree- 
ment with  Nolde  touching  their  obligation  to 
return  or  pay  for  the  bonds  for  which  he 
held  the  mortgage  certificates  aa  collateral 
security.  In  Dacy  v.  Green,  84  Pa.  614,  It  Is 
said  by  Mr.  Justice  Woodward: 

"Where  the  meaning  of  an  agreement  is  doubt- 
ful, its  terms  are  to  be  considered  in  the  light 
thrown  on  them  by  proved  or  admitted  illustra- 
tive facts.  The  situation  in  which  the  parties 
stand,'  the  necessities  for  which  they  would  nat- 
urally provide,  the  conveniences  they  would 
probably  seek  to  secure,  and  the  drcumstances 
and  relations  of  the  property  in  regard  to  which 
they  have  negotiated,  are  all  elements  in  the  in- 
terpretation of  an  ambiguous  contract." 

Th4  following  Is  the  averment  made  in  the 
affidavit  of  defense: 

"In  accordance  with  the  agreements  nereto- 
fore  recited,  and  copies  of  which  are  attached  as 
aforesaid,  neither  the  said  Jacob  Nolde  in  hia 
lifetime,  nor  the  executors  of  his  last  will  and 
testament,  were  or  are  entitled  to  foreclosure  of 
said  mortgage  to  secure  payment  of  said  mort- 
gage loan  certificates;  bnt,  on  the  contrary,  taid 
mortgage  cwtiflcatto  were  made  part  of  the  sub- 
ject-matter entering  Into  the  final  agreement  of 
settlement  of  27th  November,  1915,  whereby  the 
said  Jacob  Nolde,  for  the  consideration  therein 
mentioned,  agreed  to  release  the  defendants  from 
their  liability  thereon,  and  agreed  that  no  in- 
terest whatever  should  be  demanded  thereon." 

The  fbret  part  of  the  averment  expresses  a 
coadnsloa  of  law  which  Is  not  borne  out  by 
the  accompanying  averments  of  facts;  the 
second  expresses  a  mere  condusion  of  fact 
without  giving  In  detail  the  foundation  for 
the  statement  or  oonduai<m.  If  It  rested  in 
the  personal  knowledge  of  the  affiant  ayact 
from  the  contents  of  the  exhibits  submitted, 
it  should  have  been  so  averred,  with  the  cir- 
cumstances under  which  such  knowledge- was 
derived.  The  Inference  left  on  our  minds  is 
that  little.  If  anything,  more  was  intended 
by  it  than  a  xepetltlon.  In  slightly  varied 
terms,  of  the  first  part  of  the  avermeo^ 


Digitized  by 


Google 


7« 


105  ATLANTIC  REPORTER 


(Fa. 


wbicb  we  have  said  was  simply  an  expres- 
sion of  a  conclusion  of  law. 

Among  the  agreements  referred  to  in  the 
affidavit,  as  an  examination  will  show,  there 
is  not  a  single  one  Inter  partes,  that  makes 
spedflc  reference  to  the  mortgage  loan  certifi- 
cates; nor  Is  there  one  signed  hy  Jacob 
Xolde  alone,  nor  by  defendants  alone,  out  of 
which  would  arise  an  Implied  contract  with 
respect  to  that  particular  transaction.  There- 
fore the  conclusion  that  that  transaction 
was  part  of  a  subject-matter  entering  Into 
the  agreement  of  27th  November,  1915,  Is 
gratuitous,  finding  no  support  In  the  papers 
filed,  and  to  which  reference  Is  made  in  sup- 
port of  the  averments.  We  have  no  concern 
with  the  conslderatlcm  mentioned  In  the 
agreement  of  27th  November,  1915,  except  as 
it  helps  ns  to  understand  the  situation  and 
circumstances  surrounding  the  parties  to  it, 
and  our  only  reference  to  It  will  be  In  that 
connection.  The  agreem«it  on  the  part  of 
Nolde  was  for  the  Immediate  cancellation  by 
him  of  all  claims  on  notes  or  agreements 
of  any  kind  against  the  defendants,  these 
amounting,  as  declared  in  the  afl3davit  of 
defense,  to  not  less  than  $260,000;  and  the 
defendants  being  at  that  time,  as  averred  in 
the  affidavit,  entirely  nnable  to  carry  out 
the  agreements  made  with  Nolde,  or  to  make 
any  payihents  on  account  thereof.  We  find 
no  distinct  averment  in  the  affidavit  that  the 
debt  for  which  the  mortgage  certificates  were 
given  as  collateral  was  included  In  this  ag- 
gregate, ^nie  affidavit  avers  that  affiant 
(Dier)  and  Jacob  Nolde  the  same  day  went 
over  the  notes  held  by  Nolde  against  the 
firm,  and  that  they  amounted  to  $70,000,  as 
per  schedule  attached,  and  "that  the  said 
Jacob  Nolde  and  deponent  went  over  the  mat- 
ter of  indebtedness  of  deponent  and  his  as- 
sociates upon  notes,  and  for  the  loan  of  said 
securities,  and  agreed  that  the  total  indebt- 
edness then  due  Jacob  Nolde,  taking  into 
consideration  the  market  values  of  the  se- 
cnrities  as  aforesaid,  totaled  $250,000."  A 
schedule  and  enumeration  of  10  securities 
loaned  accompanied  the  affidavit,  without 
date  or  any  means  of  connecting  any  of  them 
with  any  of  the  many  transactions  betwe^i 
the  parties,  amounting  In  the  aggregate  to 
$214,000.  Whether  any  of  these  bonds  were 
the  bonds  that  Nolde  had  advanced  and  loan- 
ed, and  for  the  return  of  which  he  held  the 
mortgage  co-tlficates,  nowhere  appears,  and 
it  is  nowhere  asserted  that  they  were.  Ex- 
cept as  they  were,  of  course,  the  claim  for 
them  conld  not  have  entered  into  the  subse- 
quent agreement  for  cancellation.  The  facts 
making  for  the  defendants  in  connection  with 
this  alleged  settlement,  as  we  gather  them 
from  the  affidavit  rest  largely  upon  infer- 
ence. What  is  not  alleged  will  be  taken  not 
to  exist.  Such  Is  the  rule  when  we  are  deal- 
ing with  affidavits  of  defense. 

A   further   word   as   to  the  consideration 


set  out  in  the  agreement  of  release.  What,  if 
any,  help  do  we  derive  from  that  in  deter- 
mining the  one  question  whether  the  idn- 
gnage  used  In  the  contract  is  to  be  construed 
as  reflecting  a  purpose  to  include  within  its 
terms  the  liability  arising  out  of  the  mort-' 
gage  certificates,  or  the  contrary?  To  con- 
cede the  contention  of  appellants  is  to  as- 
sume— and  that  is  the  most  that  can  be 
said — that  Nolde,  facing  the  fact  of  this 
targe  unsecured  indebtedness  owing  him  by 
an  Insolvent  firm,  entered  into  an  agreement 
whereby  he  not  only  annulled  and  canceled 
the  unsecured  debt  of  more  than  $200,000 
In  any  event,  but  canceled  and  annolleid  a 
debt  of  not  less  than  $50,000  for  whldi  be 
held  abundant  security  in  the  shape  of  mort- 
gage certificates,  and  that,  too,  on  a  mere 
promise  that  Dier,  one  of  the  mortgagors, 
would  some  day  within  five  years  give  him 
stock,  in  one  or  more  companies  promoted  by 
himself,  which  in  his  (Dior's)  opinion  would 
be  of  the  value  of  $250,000.  In  the  light  of 
the  words  of  the  agreement,  and  of  the  situ- 
ation and  circumstances  surrounding  the  par- 
ties, it  seems  incredible  that  Nolde,  whom  we 
must  assume  was  a  man  of  at  least  ordinary 
intelligence  and  business  sense,  entered  into 
the  agreement  of  27th  November,  1916,  with 
an  understanding  that  by  its  terms  it  would 
embrace  the  debt  owing  him  on  the  mortgage 
certificates,  perfectly  secured  for  a  considera- 
tion that  yielded  him  no  cash,  but  only  a 
bare  promise,  which,  if  it  ever  could  be  en- 
forced, might,  at  the  pleasure  of  t)ie  party, 
be  discharged  without  sacrifice  on  the  lat- 
ter's  part,  and  without  the  enrichment  ot 
Nolde  to  any  greater  extent  than  giving  him 
the  ownership  of  worthies  stock  certificates 
with  enticing  figures  engraved  thereon.  We 
have  sufficiently  indicated  our  reasons  for 
holding  the  affidavit  of  defense  insufficient. 
The  Judgment  is  affirmed. 


MARSHALL  v.   SCHOOL  DIST.  OF  BOR- 
ODGH  OF  UNIONTOWN. 

(Supreme  (Tourt  of  Pennsylvania.    July  17, 
1918.) 

Schools   ano    Schooi,   Distmcts   <8=>106  — 
Compensation  of  Tax  Collector— De  Jttre 
AND  Db  Facto  Collectobs. 
That  a  school  board  has  paid  commissions 
for  collecting  taxes  to  a  de  facto  tax  collector 
wUl  not  preclude  a  de  jure  collector  from  col- 
lecting from  the  board  tne  commissions  on  snch 
taxes  which  he  would  have  collected  if  inducted 
into  office  at  the  time  he  was  entitled  to  it. 

Appeal  from  Court  of  Commcm  Pleas,  F^y* 
ette  County. 

Assumpsit  by  J.  Searight  Marshall,  a  de 
jure  tax  collector,  against  the  School  District 
of  the  Borough  of  Uniontown  for  commis- 
sions oh  taxes  collected.  From  a  Judgment 
on  a  verdict  for  plaintiff,  defendant  appeals. 
Affirmed. 
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Assumpsit  for  coinmlsstoDs  on  taxes  col- 
lected by  a  de  facto  collector. 

Frcm  tbe  record  it  appeared  that  at  tbe 
election  held  November  4,  1913,  Charles  T. 
Cramer  and  3.  Searlgbt  Marshall  were  op- 
posing candidates  for  tbe  office  of  tax  col- 
lector in  tbe  borough  of  Uniontown,  Fayette 
coonty,  this  state.  The  election  officers  re- 
turned an  apparent  majority  for  Cramer,  and 
the  return  Judges  certified  bis  election. 

On  December  3,  1913,  proceedings  to  con- 
test this  election  began  in  tbe  court  of  quar- 
ter sessions  of  Fayette  county^ 

On  March  2,  1914,  tbe  contest  not  having 
terminated,  Cramer  took  tbe  oath  of  office 
and  gave  bond. 

On  June  2, 1914,  Marshall  served  notice  of 
tbe  pending  contest  on  the  Uniontown  school 
board. 

On  June  26.  1914,  Oramer  received  the 
school  tax  duidlcate  for  tbe  year  1914.  The 
board  fixed  tbe  collector's  commission  at  S 
per  cent. 

(^  July  28,  1914,  the  court  of  quarter  se»- 
slons  decided  the  contest  in  favor  of  Cramer. 
August  18,  1914,  Marshall  appealed  to  tbe 
Supreme  Conrt. 

On  February  22,  1915,  the  Supreme  Court 
reversed  the  Judgment  of  the  conrt  of  quar- 
ter sessions  and  declared  Marshall  elected. 

Prior  to  February  22,  1915,  Cramer  bad 
collected  and  paid  over  to  the  school  board 
(axes  to  the  amount  of  $73,571.50,  upon 
which  the  board  paid  Cramer  3  per  cent 
commission,  or  |2,207.14. 

On  March  4,  1915,  Marshall  took  the  oath 
of  office  and  gave  bond.  He  then  made  de- 
mand npon  the  school  district  for  the  com- 
mission paid  to  Cramer. 

Marshall  brought  no  action  against  Cram- 
er, but,  October  1,  1915,  sued  the  school  dis- 
trict to  recover  from  it  the  commission  paid 
to  Cramer  on  the  taxes  collected  by  blm  be- 
fore he  was  ousted,  $2,207.14,  with  interest 
from  October  1,  1914.  The  case  was  heard 
October  24, 1916,  before  Judge  Keppert  and  a 
Jury.  The  court  gave  binding  Instructions 
for  the  plalntitr.  Motions  for  Judgment  non 
obstante  veredicto  and  for  a' new  trial  were 
filed,  but  were  overruled  by  the  court,  and 
Judgimmt  for  the  plalntlfF  directed  for  the  sura 
demanded,  with  Interest.  From  this  Judg- 
ment defendant  appealed  to  this  court 

The  court  directed  a  verdict  for  plaintitC 
for  $2,480.45,  being  the  full  amount  of  tbe 
claim  with  Interest,  and  entered  Judgment 
-on  the  verdict    Defendant  aiH)ealed. 

Argned  before  BROWN,  C.  J.,  and 
MOSCHZISKER,  FRAZER,  WALLINO,  and 
SIMPSON,  JJ. 

H.  L.  Robinson  and  D.  W.  McDonald,  both 
of  Uniontown,  and  Linn  V.  Phillips,  of 
Browneville,  for  appellant 

H.  S.  Dumbauld,  of  Uniontown,  for  appel- 
lee. 


PER  CURIAM.  Plaintiff  was  entitled  to 
the  affirmance  of  bis  point  asking  that  a  ver- 
dict be  directed  in  Ms  favor.  Rink  v.  Phila- 
delphia, 15  Wkly.  Xotes  Cas.  .345 ;  Jones  v. 
Dusman,  246  Pa.  613,  92  Atl.  707,  Ann.  Cas. 

i9ien:>,  472. 

The  Judgment  la  therefore  affirmed. 


BRYDEN  ▼.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

1.  Mastes  akd   Sebvant  ^=>61— Right  to 
Sbmvant's  Eaknings— Agkekment. 

The  general  rule  is  that  a  master  is  entitled 
to  tbe  servant's  earnings  dnriiu;  the  time  which, 
under  his  oxitract  he  is  to  devote  to  the  dis- 
charge of  bis  duties,  except  so  far  as  the  rights 
of  the  parties  are  modified  by  an  express  or 
implied  agreement 

2.  Masteb    ahd    SxavAitT   «b>80(1S)— Sbbv- 

ANX'S    AonOH    lOB    NOTAEY'e    FEES— SCOTK 

OF  Emflotment. 
Where  plaintiff,  a  notary,  employed  as  a 
railroad  clerk  at  a  monthly  salary,  at  employer's 
special  request  took  a  great  many  affidavits  tor 
it  without  additional  compensation,  it  was  for 
Jury  to  say  whether  his  notarial  acts  were  oon- 
templated  by  his  employment  or  were  additional 
services  for  which  ne  was  entitled  to  notary's 
fees. 
8.  Mastek  and  Sekvant  ^s>80(!S)  —  Action 

FOB      EXTBA      CoXPENSATION— BUBDEN      OP 

FaooF. 
In  action  by  a  -notary,  empioyed  as  a  rail- 
road clerk,  for  notary's  fees  for  taking  affidavits 
for  employer,  not  denied  in  affidavit  of  defense, 
where  plaintiff  was  the  only  witness  called,  the 
burden  of  defending  action  was  on  defendant 

Am>eal  from  Conrt  of  Comm(m  Pleas,  Im- 
sseme  County. 

Assumpsit  for  notary's  fees  by  James  R. 
Bryden  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  Judg- 
ment refusing  to  take  off  a  compulsory  non- 
suit, plaintiff  appeals.  Reversed  with  a  pro- 
cedendo. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER, FRAZE3R,  and  WALLING,  JJ. 

Thomas  F.  Farr^  and  J<An  R.  Haloes, 
both  of  Wilkes-Barre,  for  appellant 

J.  H.  Oliver  and  D.  B.  Reese,  both  of 
Scrantob,  and  B.  R.  Jones,  of  Wilkes-Barre, 
for  appellea 

BROWN,  O.  J.  Tbe  appellant  entered  the 
service  of  the  appellee  in  October,  1912,  as  a 
clerk  in  the  office  of  its  me<dianical  engineer, 
and  served  in  that  capacity  until  some  time 
in  September  of  the  following  year.  By  the 
terms  of  his  employment  be  received  a  salary 
of  $75  per  month,  which  was  regularly  paid 
to  him  upon  his  signing  a  pay  roll  headed  as 
follows: 

"Recaved  of  the  Delaware,  lAckawanna  & 
Western  Railroad  Company  the  sum  set  oppo- 
site our  respective  names,  in  full  settlement  of 
all  claims  to  the  close  of  the  month  named." 

During  the  time  the  appellant  w&s  employ- 
ed by  the  appellee,  he  held  a  commission  as 
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notary  public,  and  about  a  week  or  ten  days 
after  he  bad  entered  upon  bis  employment 
was  requested  to  take  afDdaTits  for  the  com- 
pany. He  did  so,  taking  In  all,  up  to  the 
time  be  resigned,  8,529,  and  this  action  was 
brougbt  to  recover  the  notarial  fees  for  such 
services,  amounting  to  $2,132.23.-  The  aver- 
ments in  the  statement  of  claim — which  are 
not  deeded  in  the  affidavit  of  defense — are 
that  the  said  affidavits  were  taken  for  the 
def^idant  at  its  special  instance  and  request, 
and  the  fees  charged  are  those  fixed  by  the 
law  of  the  state.  At  the  dose  of  the  testimo- 
ny— the  plolntitt  being  the  only  witness  call- 
ed— a  nonsuit  was  entered,  and  from  the  re- 
fusal to  take  it  off  he  has  appealed. 

The  learned  trial  Judge  held  that  the  re- 
ceipt on  the  pay  roll,  while  prima  facie  evi- 
dence in  favor  of  the  defeqdant,  was  not  in 
itself  a  bar  to  plaintiff's  recovery.  In  view  of 
the  following  testimony  elicited  from  him  on 
cross-examination: 

"Q.  Now,  Mr.  Bryden,  when  you  signed  that 
did  you  notice  above  your  signature  this  receipt 
"received  of  the  Delaware,  Lackawanna  &  West- 
ern R.  R.  Co.  the  sum  set  opposite  our  respec- 
tive names  in  fall  settlement  of  all  claims  to  the 
close  of  the  month  named'?  A.  I  did  not,  I 
was  pushed  up  to  the  pay  window  with  a  Ime 
a  mile  long  and  urged  to  get  through,  grabbed 
my  envelope,  and  ran.  I  did  not  have  a  chance 
to  read  anything,  only  a  chance  to  sign." 

[1 , 2]  The  n<Hisuit  was  entered  tm  the  sole 
ground  tliat— 

"The  master  is  entitled  to  the  servant's  earn- 
ings made  during  a  period  of  time  which  he  is 
bound,  under  the  terms  of  the  contract  of  hii^ 
ing,  to  devote  to  the  discbarge  of  his  duties,  ex- 
cept in  so  far  as  the  rights  of  the  parties  may 
have  been  modified  by  an  express  or  an  implied 
agreement." 

As  a  genersd  proposition,  this  is  undoubt- 
edly correct;  but,  under  plaintiff's  testimo- 
ny, it  was  for  the  jury  to  say  whether  his 
salary  as  clerk  covered  fees  for  services  ren- 
dered as  notary  public.  He  testified  that  he 
was  employed  simply  as  a  clerk,  and  that 
the  representative  of  the  company  who  em- 
ployed him,  told  him  his  duties  would  be  "to 
dictate  corres^ndence  and  do  things  of  that 
nature."  He  further  stated,  in  effect,  that 
at  the  time  he  was  employed  nothing  was 
said  to  him  about  taking  affidavits.  During 
ten  months  he  took  8,529  for  the  appellee,  the 
fees  for  which,  allowed  by  law,  amount  to 
$2,132.25.  For  those  ten  months  he  was  paid 
but  $750,  and  the  contentioQ  of  tbe  appellee 
is  that  this  sum  paid  him,  not  only  for  bis 
clerical  services,  but  for  his  notarial  services 
as  wdl. 

[3]  It  may  set  np  a  defense  whidi  will  Jus- 
tify such  a  finding  by  a  Jury,  and,  under  plain- 
tifTs  case  as  presented  in  the  court  below, 
the  hurden  of  defending  was  upon  It  This  is 
all  we  now  decide,  for  there  is  no  other  ques- 
tion before  us.  Matters  of  defense,  such  as 
an  extract  from  the  application  of  the  appel- 
lant for  employment,  quoted  In  appellee's 
printed  argument,  are  not  for  our  consldera- 


ti<m  at  present,  for  tbey  were  no  pert  of  tbe 
evidence  before  the  court  bdow  upon  wbldi 
the  Judgment  of  nonsuit  was  entered. 

Leach  v.  Hannibal  &  St.  Joseph  Railroad 
Coatpuay,  86  Mo.  27,  56  Am.  Rep.  408,  is  cit- 
ed by  learned  counsel  for  appellee  in  sup- 
port of  the  Judgment  of  the  coiurt  below. 
The  situation  there  was  singularly  similar 
to  the  one  presented  here.  Leadi,  as  a  nota- 
ry public,  sued  for-  notarial  fees  for  services 
rendered  during  a  period  when  he  was  a 
salaried  employe  of  the  railroad  company. 
He  recovered 'in  the  court  below,  but  the 
Judgment  on  the  verdict  was  reversed  be- 
cause the  trial  Judge  refused  to  admit  In 
evidence  a  receipt  similar  to  the  <Hie  signed 
by  this  appellant  In  holding  that  the  plaln- 
tlfTs  case  was  for  a  Jury,  by  remanding  the 
cause  for  a  retrial,  the  court  said : 

"Whether  these  notarial  services  were  distinct 
from,  and  independent  of,  and  not  embraced  in, 
the  plaintiff's  contract  of  service,  was,  we  think, 
a  question  of  fact  to  be  determined  under  prop- 
er mstructions,  from  a  consideration  of  all  com- 
petent evidence  that  might  be  offered  thereon 
by  the  partiea" 

This  is  rather  in  sai^mrt  of  the  appellant 
than  of  the  appellee. 

The  asslgiunent  of  error  Is  sustained,  and 
the  Judgment  reversed  with  a  procedendo. 


COMMONWEALTH  v.  HARRISBURQ 
UGHT  &  POWER  CO. 

(Supreme  Court  of  Pennsylvania.    July  17, 
1918.) 

Taxation  «=>156— Tax  os  Gbobs  Rkceipts — 

"BtrsiNESs  of  Company" — Electbio  Light 

— Statute. 

Under  Act  June  21,  1889,  |  23  (P.  L.  431), 

imposing  a  tax  on  gross  receipts  from  business 

of  electric  light  companies,  a  company  is  <Hily 

taxable  for  receiirts  derived  from  the  business 

which  it  is  authorized  to  transact  as  an  electric 

light  company,   and   not  on   its   receipts   from 

sale  of  steam  and  merchandise. 

Appeal  from  Court  Of  Common  Pleas, 
Dauphin  County. 

Proceeding  by  the  Commonwealth  of  Penn- 
sylvania against  the  Harrisburg  Light  & 
Power  Company.  From  a  settlement  of  the 
accounting  officers  of  the  Commonwealth 
against  it  for  the  tax  on  its  gross  receipts 
for  six  months  ending  December  31,  1914, 
the  defendant  appealed  to  the  common  pleas, 
where  Judgment  was  entered  for  defendant, 
and  the  Commonwealth  appeals.    Affirmed. 

The  facts  appear  In  the  following  opinion 
of  Eunkel,  P.  J.,  in  the  common  pleas: 

Facts. 

The  defendant  was  incorporated  under  the 
laws  of  this  state  July  22,  1912,  and  is  engaged 
in  supplying  to  the  public  light,  heat,  and  power 
by  means  of  electricity.  It  is  also  engaged  in 
carrying  on  the  steam-heating  business,  having 
purchased  the  property  and  franchises  of  the 
Harrisburg  Steam  Heat  &  Power  Company, 
under  the  provisions  of  section  23  of  the  Act 
of   April   29,    1874    (P.    L.    83),   amended   by 
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Mction  Sot  the  Act  of  April  17,  1876  (P.  L. 
33).  I%i8  latter  company  was  incorporated  an- 
der  tlte  law*  of  thia  commonwealth  October  13, 
1886,  for  the  purpose  of  "manuCacturmg,  dia- 
tributin^  and  supplying  gtettm  heat  to  the  public 
for  heating,  mecnani<»T,  manufacturing  and  oth- 
er purposes,  or  to  supply  heat  by  any  other 
means  except  gas,  in  the  aty  of  Harrisburg  and 
in  the  territory  adjacent  thereto;  also  for  the 
manufacture,  erection  and  sale  of  appliances  for 
sapj>Iying  and  distributing  steam  and  the  trsn»- 
action  of  a  steam  fitting  business  generally." 
Prior  to  the  purchase  by  the  defendant  company 
it  was  not  required  by  law  to  malce  a  report  of 
its  gross  receipts,  nor  was  it  subject  to  any  tax 
with  respect  Iheretot 

The  present  settlement  was  made  on  April  28, 
1915t  in  which  the  defendant  was  charged  with 
the  tax  on  its  gross  receipts  of  $309,944.73, 
amounting  to  $2,470.56.  Among  the  items  taxed 
were  119,029.13,  realised  from  the  sale  of 
steam,  and  $20,176.89,  realised  from  the  sale 
of  merchandise  and  jobbing  steam,  aggregating 
$39,206.02.  HaTing  paid  the  tax  charged  on 
the  other  items  of  the  account,  bat  claiming  that 
its  receipts  derived  from  the  steam  heat  busi- 
ness were  not  subject  to  the  gross  receipts  tax, 
the  defendant  took  this  appeal 

Diaeossion. 

The  single  question  presented  is  whether  the 
defendant  company  is  taxable  on  all  its  noss 
receipts,  or  npon  only  such  as  are  derived  from 
its  electrical  bmrtness.  By  section  28  of  the 
Act  of  June  1,  1889  (P.  I*  420),  every  electric 
light  company  is  required  to  report  to  the  audi- 
tor genera]  the  amount  of  its  gross  receipts 
derived  from  all  sources,  and  to  pay  a  tax  of 
eight  mills  upon  the  dollar  npon  its  gross  re- 
ceipts "received  •  •  •  from  business  of  eleo 
trie  light  companies."  The  commonwealth 
daims  that  the  defendant  company  la  chargeable 
with  a  tax  on  its  gross  receipts  from  all  Its 
business,  including  the  receipts  from  its  steam 
heat  bnsinesa  On  the  other  hand,  the  defend- 
ant denies  its  liability  for  the  tax  on  the  re- 
ceipts from  its  steam  heat  business,  and  eon- 
tends  that  only  the  gross  receipts  from  the  busi- 
ness transacted  and  authorized  to  be  transacted 
by  it  as  an  electric  light  company  are  subject  to 
the  tax. 

It  will  be  observed  that  the  act  of  assembly 
requires  the  report  of  receipts  from  all  sources, 
bat  it  Imposes  the  tax  only  on  the  receipts  "from 
the  business  of  electric  light  companies."  It 
seems  quite  clear,  therefore,  that  it  was  not  the 
legislative  intention  to  impose  the  tax  npon  all 
the  business  done  by  electric  light  companies, 
because,  if  this  were  so,  there  was  no  reason 
for  speciMng  the  kind  of  business  from  which 
the  taxable  receipts  should  come.  So  this  con- 
troversy turns  on  the  answer  to  the  question: 
what  18  meant  by  the  phrase,  receipts  "from 
the  business  of  electric  Ught  companies"?  In 
Com.  V.  Brush  Electric  liight  Co.,  204  Pa.  249, 
63  Atl.  1096,  that  company  claimed  that  the 
tax  was  limited  to  the  gross  receipts  from  elec- 
tric lighting,  and  did  not  extend  to  the  gross  re- 
ceipts derived  from  furnishing  electric  power 
and  the  selling  of  electric  supplies.  The  conten- 
tion of  the  company,  however,  was  not  sustain- 
ed, for  the  reason  that  electric  lighting  was  not 
the  only  business  of  an  electric  light  company, 
but  the  furnishing  of  power  by  electricity  was 
also  part  of  that  business;  an  electric  light 
eompany  being  authorised  by  Its  charter  to  fur- 
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nish  both  light  and  power  by  means  of  electric- 
ity. In  that  case  it  was  B4id;  "Hie  statute  im- 
poses the  tax,  not  upon  a  portion  of  its  (the 
company's)  reoeipt»;-those  derived  from  a  Mur- 
ticular  commodity  it  supplies  to  the  public— 
but  upon  all  of  its  receipts  from  its  general  busi- 
ness conducted  under  its  franchises." 

It  would  seem,  therefore,  from  the  limitatiou 
in  the  statute  and  from  the  interpretation  put 
upon  it  in  that  case,  that  the  phrase  "the  bwa- 
ness  of  electrie  light  companies"  means  the 
business  which  mum  companies  are  authorised 
by  their  charter  to  conduct ;  that  is,  prodncing 
electricity  and  selling  It  to  customers  for  the 
generation  of  light,  beat,  or  power.  We  are  not 
at  liberty  to  extend  the  statute  to  the  business 
which  tner  do  trr  virtue  of  other  franchises, 
those  whicL  they  have  purchased  and  which  au- 
thorise a  business  different  from  that  conducted 
under  their  franchises  as  electric  light  com- 
panies. The  terms  of  the  statute  must  be  dear 
and  unambiguous  If  the  commonwealth  is  tp  b« 
entitled  to  Uie  tax  imposed.  Boyd  v.  Hood,  VT 
Pa.  98.  It  might  be  very  proper  to  impose  a 
tax  upon  the  gross  receipts. of  a  steam  heat  com-  - 
pany,  but  it  cannot  be  done  by  the  courts  by 
way  ef  construction.  If  sudi  a.  company  ia  to 
be  subjected  to  a  gross  receipts  tax,  it  must  be 
done  by  the  LegiBiature.  Ttte  mere  change  of 
ownemaip  cannot  be  given  tiiat  effect.  The  cor- 
porations and  kinds  ot  business  particularly 
named  in  the  statute  are  made  subject  to  the 
tax,  and  a  steam  heat  company  and  its  business 
is  not  found  among  them. 

Conduaions. 

Wherefore  we  eondnde: 

(1)  That  the  defendant  company  la  liable  tbr 
the  tax  on  such  of  its  receipts  as  are  derived 
from  the  business  of  electric  li^t  companies. 

(2)  That  audi  business  is  that  whidi  electiie 
light  companies  are  authorised  to  do  by  the  stat- 
ute under  which  they  are  chartered,  and  whidk 
they  conduct  under  the  franchises  conferred 
upon  them  as  electrie  light  companies. 

(3)  That  the  defendant  company  is  not  liable 
for  the  tax  on  its  receipts  derived  from  the  sale 
of  steam  and  from  the  sale  of  merchandise  and 
joMing  steam. 

(4>  That  the  defendant  company  is  not  liable 
for  the  tax  diarged  in  the  present  settlement 
on  its  receipts  of  $39,206.02,  derived  from  its 
sale  of  steam  and  of  merdiandise  and  of  job- 
bing steam. 

Wherefore  Judgment  is  directed  to  be  entered 
against  the  commonwealth,  and  in  favor  of  the 
defendant,  unless  exceptions  be  filed  within  tb« 
time  limited  by  law. 

The  court  entered  Judgment  for  dettni- 
ant    Plaintiff  appealed. 

Argued  before  BROWN,  C.  J.,  and  MOSCB- 
ZISKER,  FRAZBR,  WALLING,  and  SIMP- 
SON, JJ. 

Wm.  M.  Hargjest,  Deputy  Atty.  Gen.,  and 
Frandg  Shunk  Brown,  Atty.  Gen.,  for  the 
Commonwealth. 

Douglass  D.  Storey  and  Ralph  J.  Baker, 
both  of  Harrisburg,  for  appellee. 

PER  CURIAM.  This  judgment  Is  affirmed 
on  the  opinion  of  the  learned  court  below 
directing  It  to  be  entered. 
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WALSH  y.  WEST  PITTSTON  BOROUGH. 

(Supreme  Coart  of  PennayWuiia.    Jnly  17t 
1918.) 

Tbial  $s>296<2)— Inbtbvctionb— Cube  of  De- 
fects. 
In  action  against  borough  lor  injury  txom 
defect  in  sidewalk,  reference  in  charge  to  ulti* 
mate  liability  of  property  owner  was  not  re- 
yeraible  errcur,  where  no  complaint  was  made 
of  the  goieral  charge,  and  where  court  charged 
that  liability  of  property  owner  was  not  m- 
volved. 

Appeal  from  Ootirt  of  Coqudoq  Pleas,  Lu- 
zeme  County. 

Trespass  by  P.  J.  Walsh  against  the  Bor^ 
OQgh  of  West  Plttston  to  repover  damages 
for  personal  Injuries.  Verdict  for  defend- 
ant, and  Judgment  thereon,  and  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and 
'  MOSCHZISKER,  FKAZBR,  and  WAL- 
LING, JJ. 

Charles  B.  Lenahan  and  £!dward  A.  Lynch, 
both  of  WIlkes-Barre,  for  appellant. 

Frank  A.  McGulgan,  of  Wllkes-Barre,  and 
Wm.  W.  Hall,  of  Plttston,  for  appellee. 

PER  CURIAM.  The  sole  complahit  of  the 
appellant  is  of  the  reference  by  the  trial 
Judge  in  his  charge  to  the  Jury  to  the  ulti- 
mate liability  of  the  oM'ner  of  the  lot  abut- 
ting on  the  alleged  defective  sidewalk.  This 
reference  was  uncalled  for  and  may  be  re- 
garded as  out  of  place.  Fleming  v.  Wll- 
merdlng  Borough,  223  Pa.  295,  72  Aa  624. 
But  we  cannot  say  it  was  reversible  error 
In  view  of  the  general  charge,  of  which  no 
complaint  is  made,  and  of  tlie  Instruction  In 
that  portion  of  it,  which  Is  the  subject  of 
the  second  assignment,  that  the  liability  of 
the  property  owner  was  not  Involved  in  the 
case. 

The  Judgment  is  therefore  afBrmed. 


DOUGHERTT  et  al.,  Town  Coancil,  v. 
BLACK,  State  Highway  Com'r. 

(Supr«ne  Court  of  Pennsylvania.    July  17, 
1918.) 

1»  UiQBWATS  «=5>10C(2>— Maintenance— Dp- 
TT— Roads  Within  municbpalitt. 
Nothing  In  State  Highway  Act  of  May  81, 
1911  (P.  L.  468),  relieves  boroughs  from  main- 
taining highways  or  roads  within  their  limits 
except  where  state  highway  commissioner,  with 
borough's  consent;  has  reconstructed  a  borough 
street  forming  part  of  a  state  highway  and 
where  borough  and  commissioner  maintain  it 
jointly,  as  provided  in  section  10  of  act. 

2.  Highways  <8=>  106(2)  —  Maintenance  bx 
State  Hiohwat  Oomkissioneb. 
The  state  highway  commissioner  cannot  be 
compelled  to  mamtain  &  borough  street  form- 
ing part  of  state  highway,  where  the  commis- 
sioner has  not  elected  to  reconstruct  such  por- 
tion of  the  highway  as  runs  through  the  borough, 
as  provided  by  Act  May  3,  1911  (P.  U  468, 
516)  §  10. 


3.  Highways  «b»10S(9  —  Maintenance  — 
Road  Within  Municipality. 
Under  State  Highway  Act  of  May  31,  1911 
(P.  L.  468),  it  is  discretionary  with  the  state 
highway  commissioner  whether  he  will  take  over 
and  maintain  ]|ointly  with  the  borough  a  part 
of  the  state  highway  runiling  through  a  bor- 
ongh. 

Appeal  from  Court  of  Common  Pleas, 
Dauphin  County. 

Petition  for  mandamus  by  C.  B.  Dougherty 
and  others,  constituting  the  Town  Council  of 
the  Borough  of  Gettysburg,  against  Prank  B. 
Black,  State  Highway  Commissioner  of  the 
Commonwealth  of  Pennsylvania,  to  compel 
the  repair  and  maintenance  of  a  road.  From 
an  order  refusing  mandamus,  petitioners  ap- 
peal.    Appeal  dismissed. 

The  facts  appear  In  the  following  opinion 
of  Kunkel,  P.  J.,  In  the  common  pleas  refus- 
ing the  petition: 

The  relevant  facts  in  this  case  have  been 
agreed  upon  by  the  parties  and  are  contained 
in  the  petition  and  return.  They  are  as  fol- 
lows: The  state  highway  commissioner  acquired 
the  turnpike  road,  on  behalf  of  the  oommon- 
w^th,  fnKn  the  Gettysburg  &  Petersburg  Turn- 
pike Boad  Company.  The  road  ran  through 
the  borough  of  Gettysburg,  and  within  its  lim- 
its constituted  the  streets  respecting  the  main- 
tenance of  which  this  controversy  has  arisen. 
Portions  of  the  road  were  designated  as  state 
highways  in  routes  Nos.  42  and  43  in  the  act 
of  May  31,  1911  (P.  L.  468).  The  streets  are 
in  unsafe  condition  and  in  need  of  repair.  This 
proceeding  has  been  brought  by  the  town  coun- 
cil of  the  borough  against  the  state  highway 
commissioner  for  the  purpose  of  compelling 
him  to  repair  and  maintain  them. 

Before  the  state  highway  commissioner  may 
be  directed  to  perform  this  duty,  it  must  clearly 
appear  that  it  has  been  imposed  upon  him. 
Every  duty  toudilng  the  improvement,  mainte- 
nance, and  repair  of  highways  that  rests  upon 
him  is  to  be  found  in  the  act  of  May  31,  1911, 
which  escabliahed  the  state  highway  depart- 
ment That  act  defines  his  powers  and  duties. 
It  also  declares  that  certain  roods,  turnpike 
roads,  and  highways  described  therein  shall  be 
known,  marked,  built,  rebuilt,  constructed,  re- 
paired, and  maintained  at  the  aole  expense  of 
the  commonwealth,  shall  constitute  a  system  of 
state  highways,  and  shall  be  under  the  exclusive 
authority  and  jurisdiction  of  the  state  highway 
deportment.      The    present   turnpike   road    ac- 

g aired  by  the  commonwealth  is  included  in  part 
I  the  system  and  is  particularly  described  in 
the  act  as  follows: 

"Route  42.  From  Gettysburg  to  the  Maryland 
state  line — Commencing  m  Gettysburg  and  run- 
ning by  way  of  Littlestown  to  the  Maryland 
state  hue." 

"Route  43.  From  Gettysburg  to  Chambersburg 
commencing  in  Gettysburg,  tnoice  running  by 
way  of  McKnightstown  and  Cashtowu  to  a 
point  on  the  dividing  line  between  Adams  and 
Franklin  counties,  thence  by  way  of  Fayetteville 
into  Chambersburg,  Franklin  county." 

[I,  2]  It  will  be  observed  that  the  public  roads 
designated  in  the  several  routes  numbered  in  the 
act  are  those  which  run  between  principal  cities, . 
boroughs,  and  towns.  It  will  be  observed  fur-' 
ther  that  the  highvray  commissioner  is  author- 
ized to  take  the  roads  over  frem  the  counties 
and  townships  for  their  improvement,  mainte- 
nance, and  repair  at  the  expense  of  the  com- 
monwealth, and  for  the,  relief  of  the  townships 
or  counties  from  nny  further  obligation  or  ex- 
pense for  their  maintenance  or  repair  and  from 
authority  over  them.    In  other  words,  the  geu- 
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ml  pnrpoae  of  the  act  was  to  authorize  the 
state  nisBway  department  to  take  over  the  toads 
named  In  the  several  designated  routes  and  to 
improve,  maintain,  and  repair  them  at  the  sole 
expense  of  the  commonwealth  lu  relief  of  the 
townships  and  counties.  There  does  not  ap- 
pear to  be  anrthhsg  in  <iie  act  "reltevinK  bor- 
oogfaa  from  the  maintenance  of  Ucbways  or 
maida  within  thei^r  lifnits,  except  so  far  as  spe- 
cific prorisloti  is  made  therefor  in  section  10 
of  the  act.  to  which  we  will  shortly  refer.  Sec- 
tioB  9  anthoriaes  the  highway  cammissioner,  to 
acqmre,  either  by  purchase  or  by  condemnation 
proceedings,  any  turnpike  road  owned  or  con- 
trolled b^  a  turnpike  company  or  other  private 
osrporation,  where  the  vmole  or  any  part  of 
sucli  ro«d  or  route  forms  all  or  any  portion  of 
a  state  highway  as  described  and  defined  in  the 
act  It  was  under  this  provision  that  the  high- 
way conmisrioner  acquired  the  turnpike  in  this 
caa^  The  fact,  however,  that  such  tumpit;e 
road  ran  through  the  borough,  and  the  street* 
thereof  constituted  part  of  the  turnpike,  can- 
not, we  think,  be  held  a  snfBeient  reason  for 
imposing  npon  the  state  highwajr  department 
the  duty  of  repairin|;  and  maintaining  the 
streets,  especially  in  view  of  section  10  of  the 
act,  whidi  expressly  provides  that  "anything 
herein  contained,  or  any  apportionment  of  the 
state  into  highway  districts,  shall  not  be  con- 
strued as  induding  or  in  any  manner  interfer- 
ing with  the  roads,  streets,  and  highways  in  any 
of  the  cities,  boroughs,  or  incorporated  towns 
of  the  commonwealth."  This  restriction  is 
modified  only  bv  the  proviso  which  permits  the 
state  highway  department,  with  the  consent  of 
the  iMrough  or  town  councils,  to  improve  or  re- 
coDStmct,  according  to  the  standards  of  the  state 
highway  department  and  at  the  expense  of  the 
commonwealth,  any  street  or  highway  in  a 
borough  forming  p«rt  or  sectioii  of  any  state 
higtrway  and  not  already  improved  or  recon- 
structed according  to  the  standards  of  the  de- 
partment. The  conditions  upon  which  the  state 
nighway  commissioner  may  act  are  set  forth, 
and  provision  is  made  for  tne  joint  maintenance 
thereafter  of  audi  road  by  the  borough  and 
atate  highway  commissioner;  but  the  power  to 
take  over  the  road  Is  a  discretionary  power 
which  the  courts  cannot  controL  Apart  from 
this  pto^riaion  for  the  acquisition  and  control 
for  the  purpose  of  maintenance  of  roads  and 
highways  within  boroughs,  we  can  find  no  duty 
imposed  by  the  act  upon  the  state  highway  com- 
minioner  to  maintain  and  repair  borough  streets 
and  highways.  On  the  other  hand,  as  we  have 
said,  the  act  expressly  provides  that  nothing 
therein  shall  be  construed  to  authorize  any  in- 
terference by  the  highway  commissioner  with 
streets  and  highways  in  Iwroughs. 

[3]  ^ere  being  no  duty  imposed  upon  the 
state  highiway  commisaioner  by  the  act  of  1811 
to  repair  and  maintain  the  streets  in  question, 
this  proceeding  must  I>e  dismissed.  The  doctrine 
is  well  settled  that  to  enforce  the  performance 
of  a  duty  by  a  public  official  the  duty  must  dear- 
ly ^ipear. 

Accordingly  the  writ  of  peremptory  manda- 
mus ia  reinsed  and  the  proceedings  dismissed 
at  the  cost  of  the  plaintif . 

Tbe  oonrt  refused  the  petition  for  man- 
damaa    Fetitionefr  appealed. 

Argued  before  BBOWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZEB,  WAIiLINO,  and  SIMP- 
SON, JJ. 

"(Vtai.  Arch  McCleen,  of  Gettysbnrs,  for  ap- 
pellants. 

William  H..  Keller,  First  Deputy  Atty.  Gen., 
and  Francis  Stannk  Brown,  Atty.  Qen.,  for 
appellee. 


PEB  CtnailAM';  This'aifpedl  Vs  dismissed, 
at  appellant's  costs,  on  the  opinion  of  the 
learned  court  below  refusing  the  'writ  of  maii>- 
damns. 


MORRISH  V.  MORRISH. 

(Supreme  Court  of  Pennsylvania.    Jtoly  17,  • 
1&18.) 

1.  WiTNESSXS  *=»55— COMPETBNCT— HCSBAND 
AMD  WJCJB— "SMPAHATE  PBOPEBTT." 

On  bill  in  equity  by  a  married  woman  to 
cancel  her  deed  to  btr  inusband,  executed  before 
their  marriage,  for  an  injunction  and  an  ac- 
counting, she  was  a  competent  witness;  Act 
March  27,  1918  (P.  L.  14),  making '  the  wife 
competent  to  testify  as  to  her  "separate  prop- 
erty," using  the  words  in  a  broad  and  conwre- 
hensive  sense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  first  and  Second  Series,  Separate 
Property.] 

2.  BqtUTT  «=3345— AnswKB  as  B^idxnck— 
Two-WiTifBSS  Rule. 

In  married  woman's  suit  in  equity  to  can- 
cel her  deed  absolute  to  her  hnslMuid,  executed 
before  their  marriage,  and  for  an  injunction, 
accounting,  etc.,  wherein  no  point  was  raised  at 
conclusion  of  her  case  that  it  had  not  been  suffi- 
ciently proved  under  tiie  two-witness  rule,  and 
where  defendant,  testifying  for  himself,  admit- 
ted  that  deed  had  effect  contended  for  by  plain- 
tilF,  such  rule  no  longer  applied. 

5.  Husband    and    Wife    c8=»232(3)— Deed— 

£VIDBN0B— DKCBXB. 

In  .rait  in  equity  by  married  woman  to  com- 
pel husband's  reconveyance  of  property  mavey-. 
ed  to  him  by  her  deed  absolute  prior  to  their 
marriage,  where  there  was  evidence  that  it 
was  induced  by  his  false  representations  it  Piere- 
ly  gave  him  control  of  property  to  manase  lor 
her,  and  where  he  teetined  that  he  was  not  to 
have  absolute  control  of  it,  a  decree  for  plaintiff 
was  properly  entered. 

4.  EQnrrr  «e»345— Arbwek  as  Evidenob— 
Two-WiTNEBB  Bxnx. 

The  two-witness  rule  does  not  require  that 
every  detail  of  one  witness'  testimony  must  be 
verified  by  the  direct  evidence  of  another,  Init 
only  that  a  Utiganfe  material  or  controUing 
allegations  must  be  sustained  by  either  one 
other  witness  or  equivalent  corroborating  cir- 
cumstances. 

6.  Husband  and  Wife  «3»220—Dbbd— Limi- 
tations. 

In  wife's  suit  in  equity  against  her  husband 
for  cancellation  of  her  deed  absolute  to  him, 
executed  before  their  marriage,  and  for  an  ac- 
counting, etc.,  where  husband  had  continuously 
recognized  her  equitable  estate  for  30  years,  and 
where  his  fraud  and  duplicity  in  procuring  the 
deed  was  first  set  up  in  suit,  wife  a  laches  was 
no  bar  to  the  suit. 

6.  Limitation  or  Actions  *b»78(4)— Suit  bt 
Wife  Aoainst  Husband— Wife  s  Pbopeb- 
XY— Limitations. 

In  suit  by  wife  against  her  husband  to  pro- 
tect her  property,  statutes  of  limitations  or  es- 
toppels by  lapse  of  time  ordinarily  do  not  affect 
her  rights,  as  on  grounds  of  public  policy  she 
cannot  be  expected  to  treat  her  husband  as  a 
stranger;  Act  April  22,  1896  (P.  L.  032,  533) 
f  6,  not  applying. 

7.  Husband  and  Wife  «=»232(1)— Action  bt 
Wife  Against  Husband— Pbesumptions. 

In  suit  by  wife  against  her  husband  to  pro- 
tect her  property,  presumptions  by  lapse  of  ume 
ordinari^  do  not  affect  her  rights,  as  on  grounds 
of  putdic  policy  she  cannot  be  expected  to  treat 
her  husband  as  a  stranger;  Act  April  22,  1856 
(P.  L.  532,  533)  |  6,  not  applying. 
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8.  HcsBAinx  Aini  Wmt  ^9144  —  Wwf's 
Dked  to  Hcsbakd— Decux— Subchabsk. 
In  mit  in  eqiiitr  by  wife  apunst  hnaband 
to  cuieel  her  alMolnte  deed  to  him  and  for  sb 
mccoontias,  ett,  hoabaad  wa«  properljr  mr- 
«barfed  with  income  on  ooal  royalties  leceiTed 
from  wife's  land  and  which  were  to  hare  been 
pat  oat  at  interest  for  her  benefit;  it  bong  im- 
material whether  property  was  an  open  mine  at 
execntioa  of  deed. 

■9.  HVSBAItD  AJfD  WiR  «=»144— P«OP«rTT  OF 
Win— iRTBKEaT. 

Ordinarily,  a  haai>and  wiQ  not  be  required 
to  pay  interest  to  his  wife. 

Appeal  from  Oonrt  at  Commoo  Fleas,  In- 
zeme  Coanty. 

Bill  by  OUve  Morrlsb  against  Albert  Mor- 
rlsh,  for  the  cancellation  of  a  deed,  for  In- 
junction, and  for  an  acconntinK.  From  de- 
cree mainly  in  favor  of  plaintiff,  both  par- 
ties appeal.  Decree  affirmed,  and  both  ap- 
peals dismissed. 

Argned  before  BROWN,  C.  J.,  and  M08CH- 
ZI8KBR,  FRAZER,  and  WAIiLING,  JJ. 

Jobn  T.  Lenahan,  ESdward  A.  Iiyndi,  and 
O.  B.  Lenahan,  all  of  Wllkes-Barre,  for 
plaintiff. 

Granville  J.  Clark,  of  WUIces-Barre,  for 
■defendant. 

MOSCHZISEER,  3.  Plaintiff  filed  a  bin  in 
equity,  February  10,  1916,  praying  cancella- 
tion of  a  deed,  dated  Novenber  27,  1880, 
convesing  certain  property  to  defendant,  an 
injunction  against  alienation  or  Incumbranc- 
■es,  an  accounting  of  income,  and  general  re- 
lief. After  hearing  on  bill  and  answer,  a 
-decree  was  entered,  wbicb,  in  its  main  fea- 
tures, favors  plaintiff.  Both  sides  have  ap- 
l)ea]ed. 

For  purposes  ot  the  present  review,  the 
essential  averments  of  the  bill  may  be  stated 
as  follows:  Plaintiff  and  defendant  were 
married  November  27, 1880,  and  lived  togeth- 
er as  man  and  wife  ccmtlnuously  to  the  time 
of  trial,  having  had  two  children  bom  to 
tbem.  On  the  day  of  the  marriage,  and  Just 
prior  to  that  event,  defendant  told  plaintiff 
"he  had  a  paper  for  her  to  sign,"  and  there- 
upon took  her  to  the  office  ot  a  Justice  of  the 
peace,  where  she  executed  and  acknowledged 
the  document  here  in  controversy.  "Accord- 
lug  to  representations  then  made  by  said 
-defendant,"  plaintiff  was  told  "the  only  effect 
of  [her]  slgnatute  »  •  •  on  said  paper 
ivould  be  to  give  defendant  permission  to 
transact  business  In  her  name,"  and  "by 
reason  of  the  confidence,  [plaintiff]  had  in 
said  defendant,  because  of  •  •  •  their 
approaching  marriage,  she  was  Induced  to 
sign  said  paper,  beUeving  •  •  •  It 
simply  gave  said  defendant  power  to  trans- 
act whatever  business  was  demanded  in  con- 
nection with  her  estate."  In  "the  year  1910" 
plaintiff  "learned  for  the  first  time  that  the 
paper  signed  by  her  was  not  as  represented, 
•  •  •  but  was  a  deed  conveying  all  her 
estate,  real  and  personal,  to  said,  defendant" 


(a  cony  of  this  limliiiiiiwit,  iMtialng  95,000  as 
the  moving  conaidcntlon,  being  attadied  to 
the  Mil).  Tliereapon  plaintiff  "mode  demand 
on  defendant  to  convey  the  said  estate,  to- 
gether with  the  aocmed  Income  thereof,  back 
to  her,  •  •  •  bat  sold  defendant  refus- 
ed and  stfll  reAiaes  so  ^  do."  Slnally,  "said 
deed  was  obtained  •  •  •  by  false  and 
frandnlent  misrepresottatiMW  made  by  de- 
fendant, and  was  wltliont  consideradon." 
The  answer  admits  execntion  of  the  deed 
Jnst  prior  to  the  marriage,  and  the  "trust 
and  confidence"  then  existing  lietween  plain- 
tiff and  defendant  as  man  and  woman  about 
to  marry,  but  denies  that  the  latter  mis- 
represented the  dioracter  and  effect  of  the 
document,  or  that  he  at  any  time  represented 
it  as  "anything  other  than  it  appears  to  be, 
viz.  a  deed  absolute."  Defendant  avers  the 
deed  was  "prepared  at  the  suggestion  and 
request  of  plaintiff,  and  was  executed  by  her 
voluntarily  and  with  foil  knowledge  of  Its 
contents  and  effect,"  adding: 

"She  has  known  the  same  from  that  time  to 
the  present,  and  phases  and  incidents  of  my 
ownership  have  frequently  been  under  considera- 
tion between  us  •  •  •  and  at  no  time  sine 
the  execution  and  delivery  of  said  deed  until 
very  recently  •  •  •  has  my  wife  •  •  • 
ever  suggested  that  the  said  deed  was  not  ab- 
solute." 

Finally,  he  denies  that  demand  was  made 
upon  bim  for  a  reconveyance,  prior  to  the 
service  of  the  bill,  and  asserts  this  latter 
demand  was  not  the  free  act  of  his  wife, 
but  was  inspired  by  their  sons,  one  of  whom 
was  32  and  the  other  34  years  of  age.  In 
short,  defendant,  in  his  answer,  claims  fnU 
ownership  of  all  the  property  In  question, 
by  gift  from  his  wife,  under  what  he  terms  a 
"deed  absolute,"  executed  immediately  prior 
to  their  marriage. 

In  all  material  particulars,  the  findings  of 
the  court  below  accord  with  the  allegations 
of  the  UU. 

The  decree  appealed  from  orders  defend- 
ant to  reconvey  to  his  wife,  "free  of  all  in- 
cumbrances, in  fee  simple,  all  of  the  land 
and  property  described  In  said  deed,  subject, 
however,  to  such  conveyances  as  •  *  • 
[had  been]  made  to  third  persons,"  and, 
reciting  that  defendant  "has  by  an  account- 
ing •  •  •  been  found  to  have  in  bis 
hands  $32,275.89,  •  •  •  property  of 
plaintiff,  which  he,  the  defendant,  holds  for 
her  as  trustee  ex  maleflcio,"  the  court  below 
directs  bim  "to  pay  over  the  said  amount 
to  her";  Judgment  for  the  sum  named  be- 
ing thereby  ordered  against  defendant  This 
Is  accompanied  by  an  injunction  to  insure 
a  proper  reconveyance. 

We  shall  discuss  and  determine  the  sev- 
eral questions  presented  according  to  the  or- 
der In  which  they  are  stated  in  defendant's 
paper  book. 

[1]  It  is  contended  that  plaintiff  la  incom- 
petent as  a  witness  In  her  own  behalf,  be- 
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cause  the  deed  In  oontroTen^  was  executed 
prior  to  her  marriage,  and  therefore,  at  the 
time  the  bill  was  filed,  the  real  estate  in- 
Tolved  was  not  her  "separate  propeity,"  with- 
in the  meaning  of  that  term  as  used  In  the 
Act  of  March  27,  1913  (P.  L,.  14).  As  to  this, 
without  regard  to  the  question  of  the  legal 
effect  of  the  deed,  it  Is  sufficient  to  say  that, 
wben  the  purpose  of  the  act  relied  upon  is 
considered,  it  Is  apparent  the  term,  "sepa- 
rate property,"  Is  not  used  therein  In  any 
technical,  bnt  In  a  broad  and  comprdienslvek 
sense,  vne  conclude  that.  In  this  action 
against  her  husband,  the  wife  Is  fully  compe- 
tent as  a  witness  "to  protect  or  recover" 
what  she  alleges  to-  be  her  separate,  or  Indl- 
TiduaU  property. 

[2-4]  Appellant  farther  contends  that,  since 
this  was  a  proceeding  In  equity  to  set  aside 
a  conveyance,  absolute  In  form.  It  could  be 
done  only  by  the  testimony  of  two  witnesses, 
or  one  with  corroborating  circumstances; 
and  that  this  role  had  not  been  met  In  the 
present  Instance.  The  learned  court  below 
found  the  testimony  of  the  wife  had  been 
sufficiently  corroborated  by  certain  of  her 
own  witnesses  to  meet  the  requirements  of 
the  rtile  in  question;  but,  under  the  drcum- 
stances  of  this  case.  It  is  not  necessary  to 
go  Into  a  discussion  of  the  merits  of  that  con- 
clnslon,  for,  notwithstanding  defendant's 
dalm  that  the  deed  under  attadc  conveyed 
to  him  an  absolute  title,  and  was  intended  so 
to  do,  when  Mr.  Morrlsh  appeared  as  a  wlt- 
Dess  in  his  own  behalf,  he  admitted  not  only 
that  no  oonslderatlon  had  passed  from  him, 
but  that  the  deed,  although  absolute  in  form, 
was  made  upon  the  understanding  that  he 
was  to  take  over  and  handle  the  property 
thereby  conveyed  in  order  to  protect  his 
wife's  interests  and  facilitate  a  settlement  of 
the  estate  of  her  father,  from  whom  the 
property  had  been  inherited,  and  to  Invest 
the  coal  royalties  and  other  income  there- 
from— such  "property  to  be  kept  for  our  chil- 
dren. If  we  had  any  in  the  future,  and  that 
the  coal  royalties  I  should  Invest  where  it 
wouldn't  be  squandered  or  spent."  He  fur- 
ther testified  the  understanding  between  him 
and  plaintlfF,  at  the  execution  of  the  deed, 
was  that  the  property,  and  royalties  there- 
frcnn,  should  be  kept  safely  invested  by  him, 
for  his  wife  and  possible  children,  so  that.  If 
his  wife  "needed  it  in  the  future^  she  could 
use  it."  On  this  state  of  the  record,  it  is 
clear  the  two-witness  rule  has  no  controlling 
force. 

The  averments  of  both  bill  and  answer 
are  somewhat  loosely  drawn,  and  must  be 
Judged  accordingly;  but  It  is  plain  the  ma- 
terial allegations  of  the  former  are:  (1) 
That  the  paper  under  attack  was  never  In- 
tended to  take  effect  as  a  deed  absolute ;  and 
(2)  that  defendant  purposely  deceived  plain- 
tiff as  to  the  form  and  character  of  this  docu- 
ment, wben  he  Induced  her  to  sign  it.  The 
answer  denies  both  allegations ;  but,  as  Just 
shown,  defendant,   at  trial,  practically  ad- 


mitted the  first  and  most  material  of  them, 
although  not  the  second.  Under  these  cir- 
cumstances, it  requires  no  citation  of  au- 
thority to  show  that  defendant  cannot  in 
good  faith  assert  against  his  wife  that  the 
property  in  controversy  now  belongs  to  him ; 
nor  can  his  counsel  successfully  argue  that 
plaintlfTs  case  niust  fall  because  she  was  the 
sole  witness  on  her  side  who  gave  direct 
testimony  as  to  what  occurred  at  the  time 
the  deed  was  made. 

The  two-witness  rule  does  not  require  that 
every  detail  of  one  witness'  testimony  must 
be  verified  by  the  direct  evidence  of  another, 
but  only  that  a  litigant's  material,  or  con- 
trolling, allegations  must  be  sustained  by 
either  one  other  witness  or  equivalent  cor- 
rol)oratlng  circumstances  (Miller  v.  Pearce,  6 
Watts  &  S.  97,  99, 100;  Ungenfelter  v.  Rltch- 
ey,  58  Pa.  485,  486,  et  seq.,  98  Am.  Dec  308; 
Thomas  v.  Herring,  244  Pa.  550,  556,  91  Atl. 
500;  10  E.  C.  L.  546);  and  these  require- 
ments were  sufficiently  met  In  the  present  in- 
stance. No  point  as  to  the  rule  In  question 
was  raised  at  the  close  of  plaintiff's  case, 
and,  when  defendant  by  bis  own  testimony 
destroyed  the  absolute  character  of  the  deed 
in  controversy,  such  rule  had  no  further 
application;  for  it  would  be  absurd  to  hold 
that,  when  a  defendant  In  equity  appears  as 
a  witness  for  himself  and  in'  ^ect  admits 
the  deed  under  which  he  clatms  was  not  in- 
tended to  be  an  absolute  conveyance,  its 
form  as  such  can  be  overthrown  only  by  the 
testimony  of  two  witnesses,  produced  by  his 
opponent,  as  to  what  actually  had  happened 
at  the  execution  of  the  Instrument,  yet  such 
is  the  essence  of  defendant's  contention  on 
this  branch  of  the  case.  No  matter  what 
rule  of  evidence  originally  applied,  after  de- 
fendant's testimony,  the  deed  could  no  lon- 
ger stand  between  the  parties  thereto  as  an 
absolute  conveyance  for  be,  himself,  had 
overthrown  it. 

In  addition  to  urging  that  tbe  two-witness 
rale  has  been  oompUed  with,  plaintiff  (citing 
Kline  v.  Kline,  57  Pa.  120,  122,  96  Am.  Dec. 
206 ;  Stepp  V.  Frampton,  179  Pa.  284,  289,  86 
Att.  177;  Darlington's  App.,  86  Pa.  612,  618, 
27  Am.  Bep.  726;  Mlskey's  App.,  107  Pa.  611, 
680;  and  Shea's  App.,  121  Pa.  302,  319,  15 
Atl.  629,  1  I/.  B.  A.  422)  contends  with  some 
force  that  its  otdigations  do  not  apply  to 
her  case,  since  defendant,  in  his  answer, 
claimed  under  what  he  alleged  to  be  a  vol- 
untary donation  to  him  of  the  entire  estate 
of  his  betrothed  wife,  made  by  her  imme- 
diately before  their  marriage.  She  argues 
that,  under  these  circumstances,  the  burden 
was  upon  him  to  show,  not  only  the  btsia 
fides  of  the  transaction,  but  that  she  wa^ 
fully  informed  and  advised  as  to  both  her 
rights  and  interests  at  the  time  the  deed  was 
executed,  which  he  did  not  attempt  to  do.  It 
is  not  necessary  to  discuss  or  determine  this 
contention,  however,  for  we  agree  with  the 
court  below  that,  from  every  standpoint, 
when  viewed  as  |^  whole,  the  evidence  at  bar 
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Is  aniply  sufficient  to  ifustlfy  tlie  findings  In 
plaintiff's  favor.  In  concluding  our  discus- 
sion of  the  branch  of  the  case  at  present  im- 
der  consideration,  it  may  be  remarked  that 
the  children  of  plaintiff  and  defendant,  who 
appeared  as  witnesses  for  their  mother, 
Joined  with  her  In  desiring  the  trust  termi- 
nated; and  since,  under  defendant's  own 
testimony,  as  given  at  the  trial  and  credited 
by  the  chancellor,  the  deed  In  question  has 
served  Its  real  purpose  (no  third  parties  be- 
ing affected),  on  this  ground  alone  plaintiff 
would  be  entitled  to  a  return  of  her  property ; 
but  other  defenses  are  interposed,  which  call 
for  examination. 

[S-7]  Defendant  claims  that  section  6  of 
the  Act  of  April  22,  1856  (P.  L.  632,  633),  is  a 
bar  to  plaintiff's  action,  and,  In  addition,  that 
the  latter  has  been  guilty  of  such  lachesi  as 
puta  her  out  of  court.  In  connection  with 
these  defenses,  it  Is  important  to  keep  In  mind 
that  the  present  case  Is  not  simply  an  action 
by  a  married  woman,  but  one  between  hus- 
band and  wife ;  that,  according  to  testimony 
on  both  sides,  there  was  a  continuous  recogni- 
tion by  defendant  of  his  wife's  equitable  es- 
Ute ;  and  finally  that,  although  It  is  aUeged 
in  the  bin  and  found  by  the  chancellor  there 
was  duplicity  on  the  part  of  defendant  in 
procnring  the  deed,  the  consummation  of  his 
attempted  fraud  did  not  occur  until  the  lat- 
ter, In  this  suit,  formally  set  up  bla  claim  of 
absolute  ownership. 

The  best-considered  decisions  upon  the  sub- 
ject Is  hand,  even  since  the  Married  Wo- 
man's Property  Acts,  are  to  the  effect  that, 
owing  to  the  social  importance  of  maintain- 
ing the  family  relation.  In  suits  between 
wives  and  their  husbands  for  the  protection 
of  the  former's  property,  statutes  of  limita- 
tion, as  also  presumptions  or  estoppels  by 
lapse  of  time,  ordinarily,  do  not  affect  the 
rights  of  the  wife,  since  she  cannot  be  ex- 
I)ected  to  treat  her  husband  as  a  stranger. 
As  certain  courts  have  well  said,  any  other 
policy  would  be  apt  to  beget  disagreements 
and  contentions  in  the  family  fatal  to  do- 
mestic peace.  Bowie  v.  Stonestreet,  6  Md. 
418,  81  Am.  Dec.  318,  324;  Second  Nat  Bank 
of  Belolt  V.  Merrill,  81  Wis.  161,  166,  50  N. 
W.  606,  29  Am.  St.  Rep.  877 ;  Fourthman  v. 
Fourthman,  15  Ind.  App.  199,  201,  43  N.  B. 
966;  Yeomans  v.  Petty,  40  N.  J.  Eq.  495, 
498,  4  Atl.  631;  MeUar  v.  WUliams,  86  N. 
J.  Eq.  330,  331,  333,  97  AU.  961 ;  Glvemand 
V.  Givemaud,  81  N.  J.  Eq.  66,  T6,  86  AtL 
830;  13  R.  C.  L.  1405,  |  454;  17  R.  C.  U 
964,  965. 

In  addition  to  authorities  already  cited, 
as  to  the  effect  of  the  husband's  acknowledg- 
ment of  his  wife's  equitable  title  upon  the 
former's  claim  that  the  latter's  suit  was 
barred,  see  Miller  v.  Baker,  160  Pa.  172,  177, 
178,  28  AU.  648,  and  Id.,  166  Pa.  414,  420, 
421,  31  Atl.  121,  45  Am.  St.  Rep.  680,  as  to 
the  recognition  In  legal  proceedings  of  the 
faith  and  confidence  exlstlhg  between  hus- 


band and  wife  and  "the  policy  Of  the  law  to 
encourage  the  trust  and  intimacy  of  the 
marriage  relation."  See  Reagle  v.  Reagle. 
179  Pa.  89,  94,  36  Atl.  191,  193;  Paul  v. 
Knns,  188  Pa.  604,  508,  41  Atl.  610  r  an* 
opinion  of  lower  court  in  Kennedy  v.  Knight, 
174  Pa.  408,  414,  415,  34  Atl.  585,  cited  as 
approved  In  Glllan  v.  West,  232  Pa.  74,  81 
Atl.  128.  Finally,  In  connection  vrlth  the 
contentions  which  we  have  been  discussing. 
It  must  be  considered  that,  albeit  plaintiff  in 
1910  knew  the  character  of  the  document 
signed  by  her  in  1880,  yet  she  was  not  in- 
formed of  her  husband's  purpose  to  claim 
the  property  in  controversy  as  Ms  own  till 
the  latter  gave  notice  thereof  in  the  answer 
filed  by  him  in  this  case,  and  that,  in  view 
of  the  family  relation  existing  between  them, 
she  was  not  obliged  sooner  to  suspect  or  flls- 
cover  his  fraudulent  intention  in  tliat  regard. 
As  to  the  effect  of  this,  so  far  as  the  stat- 
ute of  limitation  is  concerned,  see  Ollnger 
V.  Shultz,  183  Pa.  460,  479,  38  Atl.  1024,  and 
21  Cyc.  1414,  where.  In  the  latter,  it  is  said: 

"The  possession  of  the  husband  as  trustee  is 
not  adverse  to  the  irife  except  after  an  open 
and  explicit  disclaimer  of  a  holding  under  the 
wife's  title,  brought  to  the  wife's  knowledge." 

We  conclude  that  plalntilTs  action  is  not 
barred  either  by  laches  or  the  statute. 

[I,  9]  Both  sides  are  dissatisfied  with  the ' 
surcharges  of  income  against  defendant.  On 
the  acconntlng,  he  was  held  liable  for,  and 
surdiarged  with,  coal  royalties  received  by 
him  from  plaintiff's  lands.  The  court  below 
has  found,  on  sufildent  evidence,  that,  under 
the  trust  here  involved,  these  royalties  were 
to  be  collected  and  put  at  Interest  by  de- 
fendant for  the  benefit  of  his  wife  and  chil- 
dren, and,  as  a  matter  of  fact,  they  were 
accumulated  and  Invested  by  him.  There- 
fore it  becomes  unimportant  whether  or  not 
the  property  from  which  the  royalties  arose 
was  an  open  mine  at  the  time  of  the  deed 
to  Mr.  Morrish ;  in  other  words,  whether  the 
money  thus  derived  represents  principal  or 
Income.  The  remaining  points  argued  by  de-' 
fendant  are  without  merit,  and  require  no' 
special  notice. 

Plaintiff  dalms,  on  her  appeal,  that  defend- 
ant should  be  made  to  pay,  not  only  the  full 
amount  received  by  him  from  coal  royalties, 
but  interest  thereon.  She  likewise  contends 
he  ought  to  be  charged  with  interest  on  cer- 
tain moneys  derived  from  sales  of  real  es- 
tate, and  ordered  to  turn  over  all  income.  In- 
cluding rents,  received  from  her  property. 
In  disposing  of  these  contentions,  adversely 
to  the  plaintiff,  the  court  below  finds  the  in- 
come In  question  was  spent  by  defendant  for 
family  maintenance;  that  this  was  done 
with  "full  knowledge  on  the  part  of  his  wife, 
and  without  protest  [from  her]  during  all 
these  years."  In  view  of  this  finding,  and 
the  general  rule  that  ordinarily  a  husband 
will  not  be  required  to  pay  interest  to  his 
wife,  we  see  no  merit  in  plaintiff's  conten- 
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tlons.    Kittel's  Est,  lS6,Ba.   44jS,   454.  SS 

Atl.  1116. 

All  -asstgnments  of  error  are  overruled, 
the  decree  Is  afflrmed,  and  both  appeals  are 
dismissed,  at  the  cost  of  the  respective  ap- 
pellants. 


AZINGKR  et  ux.  v.  PENNSYLVANIA  Bv  CO. 

(Supreme  Court  of  Pennsylvaaia.    July  17, 
1918.) 

L  Tbiai,  «=32— Obdeb  fob  Tbial  or  Gases 

TOOKTHEB— POWEB    OF    THIAI.    COUBT. 

Where  a  husband  sued  for  personal  Injary, 
and  hosband  and  wife  sued  for  injury  to  wife, 
both  actions  arising  out  of  same  accident  and 
depending  on  substantially  the  same  proofs,  it 
vas  within  discretion  of  trial  Judge  to  order 
them  tried  together. 

2.  Action  •b»66— "CossolidaTiow." 

"Consolidation"  is  used  in  three  senses: 
Where  all  except  one  of  several  actions  are 
stayed  nntil  one  is  tried,  in  which  case  the 
Judgment  in  the  one  is  condiigive  as  to  others ; 
where  seroral  actiims  are  combined  and  become 
a  single  action,  in  which  a  single  judgment  is 
rendered;  and  where  several  actions  are  or- 
dered tried  together,  each  remaining  separate 
and  requiring  separate  judgmeut. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consoli- 
dation.] 

3.  Action   «=>57(1)  —  AcnoNs  Capable  ov 

CONSOtlPATlON. 

Where  a  technical  consoHdatlon  takes  place, 
the  result  is  that  one  verdict  is  rendered  which 
is  conclusive  of  whole  sobjset-matter  of  litiga- 
tion, so  tliat  different  actions  cannot  be  consoli- 
dated unless  between  the  same  parties  and  in- 
volving the  same  sabject-matters,  issnes,  and 
defenses. 

4.  Tbiai.  «=»2— Tbial  or  Causes  Tooethe»— 
DiBCBETioN  or  Tbial  Coubt. 

Where  sei>arate  actions  in  favor  of  or 
against  two  or  more  arise  out  of  a  single  trans- 
action, and  the  supporting  evidence  in  each  is 
largely  the  same,  though  the  rights  and  liabil- 
ities of  the  parties  may  differ,  the  trial  court  in 
its  discretion  may  order  all  med  together. 

5.  Tbiai.  4s>2— Tbiai.  or  Cahbes  Toobthbb— 
DiBCBETioN  or  Tbiai.  Coubt. 

Where  issues  are  the  same  and  arise  out  of 
same  transaction  and  their  trial  together  would 
not  place  objecting  party  at  a  disadvantage,  an 
order  for  thor  trial  together  is  not  an  abuse  of 
discretion. 

ft.  Raiuioads  «s>327(12)  —  Contributokt 
Neoligencb— Passenqeb  in  Automobile. 

When  danger  from  another's  operation  of  a 
vehicle  at  a  crossing  is  manifest  to  passenger 
therein  who  has  adequate  opportunity  to  control 
the  situation,  but  who,  without  protest,  permits 
himself  to  be  driven  to  his  injury,  instead  of 
directing  that  the  vehicle  be  stopped,  his  negli- 
gence will  bar  a  recovery. 

7.  Railboads  «=»327(12)— Passenoeb  in  Au- 
tomobile— CONTBIBUTOBT   NeOLIQENCE. 

A  passenger  in  an  automobile  is  not  requir- 
ed to  exercise  same  degree  of  care  in  observing 
roadway  ahead  as  is  required  of  a  driver,  but 
is  only  responsible  for  his  actual  negligence  in 
joining  with  driver  in  testing  a  known  danger, 
and  not  for  result  of  mere  failure  to  discover 
tmknowD  dBiger. 

8.  Railboads  €=»350(21)  —  Cbobsino  Acci- 
dent—Contbibutobt  NEaLiQENCE  or  Pas- 
scnoeB— Qttestion  ton  Jtrar. 

In  action  for  personal  injury  in  Dade  cross- 
ing wliere  plain  bJPs  husband  was  driving  her 
in  an  antomobOe  over  an  unfamiliar  road  and  ■ 


;they  did  pot  see  crossing  until  within  -15  feet 
of  It  and  then  saw  it  together,  but  where  plain- 
tifF  did  not  call  his  attention  to  it,  her  <!on- 
tributory  negligence  was  for  jury. 

Appeal  from  Court  of  Common  Pleas, 
Blair  County. 

Trespass  by  Walter  Azinger  and  Frances 
Azlnger,  his  wife,  in  the  right  of  Walter 
Azlnger,  and  by  Frances  Azlnger  In  her  own 
right,  against  'the  Pennsylvania  Railroad 
Company  to  recover  damages  for  personal  in- 
juries. Verdict  for  defendant  and  Judg- 
ments thereon,  and  plaintiffs  appeal.  Re- 
versed, and  new  trial  granted. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART. M0SCH2ISKEB,  FBAZER,  and 
WALLING.  JJ. 

B.  A.  Henderson  and  J.  F.  SuIUvan,  both 
of  Altoona,  for  appellants. 

O.  H.  Hefwlt,  of  HolHdaysburg,  and  A.  J. 
RUey,  J.  D.  Hlclis,  and  Thos.  H.  Greevy,  all 
of  Attoona,  for  nppeUeeL 

FBAZER,  J.  Walter  Aainger  and  his  wife 
were  injured  by  a  ooIUslon  with  defendant's 
train  at  a  grade  crossing  when  an  antomo- 
Mle  In  whldh.  they  were  riding,  and  driven 
by  the  hnabend;  was  stmck  by  one  of  de- 
fendant's freight  tralna  Two  actions  were 
brought,  one  by  the  husband  for  his  in- 
juries, and  the  other  by  the  hosband  and 
wife  for  Injuries  received  by  the  latter.  Th» 
trial  Judge  ordered  the  cases  tried  together, 
with  the  resnlt  that  a  nonitalt  was  Altered 
against  the  hosband  in  both  actions  and  the 
claim  of  the  wife  submitted  to  the  Jniy, 
who  found  in  favor  of  defendant,  and  from 
Jndgment  entered  on  the  verdict  the  wtfe 
appealed. 

[1-4]  The  first  assignment  of  error  com- 
plafns  of  the  action  of  the  trial  Judge  In 
directing  the  cases  to  be  MM  together.  An 
order  to  that  effect  was  made,  following  no- 
tice to  plaintiff's  attorney  and,  after  argu- 
ment, recited: 

"It  appearing  that  no  prejudice  will  result  to 
the  plaintiffs  and  that  it  is  reasonable  to  con- 
solidate" the  two  actions  for  trial  before  the 
same  jury,  "it  is  therefore  ordered  and  decreed 
that  the  said  motion  be  and  the  same  hereby  is 
granted,  and  the  said  cases  are  directed  to  be 
tried  together ;  separate  verdicts  to  be  rendered 
in  accordance  with  the  practice  in  such  cases 
established." 

The  oonrt's  action  was  not  such  a  con- 
solidation of  the  two  proceedings  as  to  merge 
the  two  actions  Into  one,  but  merely  an  or- 
der directing  they  be  tried  together  In  view 
of  the  fact  that  the  cases  were  of  the  same 
nature,  arose  out  of  the  same  transaction, 
and  depended  in  each  case  upon  substantial- 
ly the  same  proofs,  and  was  made  in  the 
interest  of  Justice  and  for  the  pnipose  ef 
avoiding  unnecessary  delay  and  expense. 

A  reference  to  ttra  distinction  between 
consolidation  of  two  or  more  actions,  and  or- 
dering them  tried  together.  Is  sufficient  to 
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show  the  action  of  the  court  was  proper. 
The  term  "consolidation"  Is  used  in  three 
different  senses:  First,  where  all  except  one 
of  several  actions  are  stayed  until  one  Is 
tried,  in  which  case  the  Judgment  In  the 
one  Is  conclusive  as  to  the  others;  second, 
where  several  actions  are  combined  Into  one 
and  lose  their  separate  Identity  apd  become 
a  single  action  in  which  a  single  judgment 
Is  rendered;  and,  third,  where  several  ac- 
tions are  ordered  to.  be  tried  together  but 
each  retains  its  separate  character  and  re- 
quires the  entry  of  a  separate  Judgment. 
Lumlansky  v.  a>essier,  213  Mass.  182,  99  K. 
E.  1051,  Ann.  Cas.  1913B,  1049.  Failure  in 
many  cases  to  dearly  distinguish  between 
these  various  uses  of  the  word  has  caused 
uo  little  apparent  confusion  In  the  dedslons. 
Where  a  technical  consolidation  takes  place, 
the  result  is  that  one  verdict  is  rendered 
whidi  la  conclusive  of  the  oitire  subject- 
matter  of  the  litigation.  1  Corpiis  Juris, 
1128,  par.  324.  Consequently,  different  ac- 
tions cannot  be  consolidated  unless  between 
the  same  parties  and  involving  the  same 
subject-matter.  Issues,  and  defenses.  1  Cor- 
pus Juris,  1124,  1127.  But  where  s^arate 
actions  in  favor  of  or  against  two  or  more 
persons  have  arisen  out  of  a  single  tr^nsao- 
tion,  and  the  evidence  by  whldi  they  are 
supported  is  largely  the  same,  although  the 
rights  and  liabilities  of  parties  may  differ, 
it  is  within  the  discretion  of  the  trial  Judge 
to  order  all  to  be  tried  together,  though  in 
every  other  req)ect  the  actions  remain  dis- 
tinct and  require  separate  verdicts  and 
Judgments. 

The  subject  was  folly  discussed  and  nu- 
merous authorities  dted  by  the  Supreme 
Court  of  Massachusetts  in  Lumalnsky  v. 
Tessler,  supra,  where  two  actions  at  law 
were  pending  between  a  tenant  and  his 
landlord  for  damages  for  breach  of  cove- 
nant in  the  lease,  and,  subsequently,  a  pro- 
ceeding in  equity  was  begun  to  enjoin  the 
landlord  from  collecting  rent  until  the  cove- 
nants in  the  lease  should  be  performed.  The 
court  in  the  equity  proceeding  ordered  the 
two  actions  at  law  to  "be  consolidated  with, 
this  proceeding,  and  damages  assessed  here- 
in, should  any  be  found  due;  and  that  said 
twp  actions  at  law  be  heard  with  this  suit 
at  a  session  of  the  court  without  Juries." 
Though  the  parties  were  the  same,  the  court 
held  this  was  not  a  consolidation  of  the 
cases  Into  one  proceeding  so  as  to  merge 
the  suits  at  law  into  the  equity  proceeding, 
and  separate  Judgments  were  properly  en- 
tered: in  other  words,  the  effect  of  the  or- 
der was  merely  to  require  the  cases  to  be 
tried  together.  It  was  said  (213  Mass.  188, 
99  N.  E.  10.'54): 

"Where  several  causes  are  pending  between 
the  same  or  different  parties  which  grow  out 
of  a  single  transaction  or  which  involve  an 
inquiry  into  the  same  event  in  its  general  as- 
pects, although  the  details  of  evidence  may  vary 
materially  in  fixing  responsibility,  the  court 
may  order  them  tried  together.    Bat  Uiey  con- 


tinue separate  so  far  as  concerns  docket  entries, 
verdicts,  judgments,  and  all  aspects  save  only 
the  •  •  *  joint  trial.  This  is  a  frequent 
practice,  and  finds  many  illustraticHiB  in  our 
decisions." 

[6]  The  question  is  one  that  must  neces- 
sarily be  left  to  the  discretion  of  the  trial 
Judge,  and  where  the  issues  are  the  same  and 
they 'arise  out  of  the  same  transaction,  and 
It  does  not  appear  the  trial  of  the  cases  to- 
gether would  tend  to  place  the  objecting 
party  at  a  disadvantage,  or  give  an  undue 
advantage  to  his  adversary,  the  action  of 
the  court  in  ordering  the  cases  tried  togeth- 
er will  not  be  reversed.  Benge's  Adm'r  v. 
Fonts,  163  Ky.  796,  174  S.  W.  510;  Lumaln- 
sky Y.  Tessler,  supra;  Bradford  v.  Boston 
&  Maine  B.  R.,  225  Masa  129,  113  N.  K. 
1042;  Realty  Const  &  Mortg.  Co.  v.  Superior 
Court  of  San  Joaquin  Co.,  166  Cal.  543,  132 
Pac.  1048 ;  Reld  v.  Nichols,  166  Ky.  423.  179 
S.  W.  440.  In  Burke  v.  Hodge,  211  Mass. 
156,  07  N.  E.  020,  Ann.  Cas.  1913B,  381,  six 
different  actions  by  employes  against  their 
employer  and  a  firm  of  independent  contrac- 
tors to  recover  for  injuries  sustained  by 
plaintiffs  by  reason  of  the  falling  of  a  wall 
were  directed  to  be  tried  together  and  that 
order  sustained  on  appeal. 

The  order  in  the  present  case  was  not  a 
consolidation  of  the  actions,  strictly  speak- 
ing, but  merely  an  order  directing  they  be- 
tried  together  and  expressly  stipulating  that 
separate  verdicts  be  rendered.  No  abuse  of 
discretion  being  shown,  the  first  assignment 
of  error  Is  overruled. 

[•-•]  The  remaining  assignments  questlMi 
the  correctness  of  parts  of  the  charge  in 
submitting  the  case  to  the  Jury  and  the  an- 
swers to  iKdnts.  The  uncontradicted  testi- 
mony of  plaintiff  and  her  husband  is  to  the 
effect  they  had  not  previously  driven  over 
the  road,  were  unfamiliar  with  the  locality, 
and  were  not  aware  of  the  existence  of  the 
railroad  crossing.  They  also  testified  the 
crossing  sign  had  become  darkened  and  blur- 
red to  such  extent  as  to  be  illegible.  The 
wife  stated  her  husband  was  a  careful  driv- 
er, that  <m  this  occasion  he  was  driving  at  the 
rate  of  12  to  15  miles  an  hour,  and  that 
the  view  of  the  approaching  train  was  ob- 
structed by  houses  and  trees  standing  along 
the  roadside.  While  the  testimony  of  phys- 
ical conditions  at  and  near  the  crossing  was 
contradictory,  it  Is  not  disputed  that  Mrs. 
Azlnger  was  unfamiliar  with  the  locality  and 
unaware  of  the  existence  of  the  crossing. 
She  testified  that  as  they  approached  the 
place  she  looked  ahead  along  the  side  ot 
the  road,  and  her  attention  was  attracted  to 
a  horse  and  buggy  standing  at  the  side  of 
the  road  almost  at  the  point  where  It  cross- 
ed the  railway,  and  that  she  first  saw  the 
track  at  the  time  the  automobile  was  15 
feet  distant  irom  it,  and  tliat  the  speed  at 
which  the  car  was  traveling  the  moment  she- 
observed  the  railroad  gave  her  no  opportunity 
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to  warn  her  hnaband  of  tlie  danger.    The 
oovrt  charged: 

"It  was  her  duty  to  aea,  to  look,  to  axerciae 
reasonable  care  and  caution,  that  her  husband 
was  not  rushing  into  gome  dangerous  place; 
and  if,  by  reasonalde  care,  she  conid  liaTe  seen 
the  ajqiroach  of  the  train,  or  could  have  heard 
the  sij^iala,  it  was  her  duty  to  notify  her  hus- 
band, 'Here  is  a  train,  and  atop  the  machine.' 
She  conid  not  sit  idly  by  and  permit  her  hus- 
band to  test  a  manifest  danger  by  acoeleiating 
the  speed  of  the  car  to  get  by  an  approaching 
train  j  there  was  a  duty  imposed  upon  her  to 
ezerciae  care,  and,  if  there  was  a  patent  or 
manifest  danger  ahead,  and  K  she  could  have 
observed  it  by  reasonable  care  and  caution, 
then  it  was  her  duty  to  say  to  her  husband. 
'Here  is  a  danger  ahead,  atop  the  machine,'  and 
if  she  failed  to  do  that,  she  would  be  guilty  of 
eontrlbatory  negligenee." 

This  Instrnction  will  bear  the  interpreta- 
tion that  the  court  meant  It  was  the  wife's 
duty  to  observe  at  all  times  the  roadway 
ahead  of  her  in  substantially  the  same  man- 
ner as  though  she  were  driving  the  automo- 
bile; and,  in  view  of  the  statement  of  this 
false  standard  of  duty,  the  Impression  thus 
coDTeyed  Is  not  removed  by  a  subsequent  In- 
struction that — 

If  she  "did  all  that  a  reasonably  prudent  per- 
son should  have  done  under  the  circumstances 
surrounding  the  idace  of  the  accident,  if  she  ex- 
ercised watchfulness,  if  she  was  on  her  guard 
in  the  way  she  should  have  be«i,  under  the  cir- 
cumstances, then  she  did  all  that  she  was  rea- 
sonably expected  to  do,  and  she  would  be  free 
from  ne^gence." 

The  court  also  affirmed  defendant's  fourth 
point  for  charge,  to  the  efTect  that — 

"It  is  not  important  in  this  case  that  Mr. 
and  Mrs.  Asinger  testified  that  they  did  not 
know  the  railroad  crossing  existed  at  the  point 
of  the  accident,  and  for  that  reason  they  did 
not  stop,  look,  or  listen  as  they  approached  the 
track.  The  defendant  railroad  company  was 
not  to  blame  for  any  ignorance  in  this  respect 
upon  the  part  of  the  Asingers.  It  was  not  the 
railroad  company's  duty  to  hunt  the  Asingers 
up  and  inform  them  of  the  location  of  the  track. 
The  railroad  was  where  it  had  the  lawful  right 
to  be,  and  it  was  plainly  the  duty  of  the 
Azingers  to  inform  themselves  in  advance  of 
possible  dangers  that  may  beset  their  way." 

The  erroneous  impression  of  the  law  thus 
conveyed  was  further  emphasized  by  the  af- 
firmance of  point  No.  9^,  as  follows: 

"It  was  the  duty  of  the  occupants  of  the  auto- 
mohUe  to  stop^  lode,  and  listen,  and  not  tiie 
duty  of  the  train  to  do  so." 

The  portlwj  of  the  charge  above  quoted 
and  the  affirmance  of  these  points  neces- 
sarily bad  the  effect  of  leading  the  jury  to 
believe  the  law  imposed  upon  the  wife  sub- 
stantially the  same  measure  of  care  as  It 
Imposed  upon  the  driver.  These  Instruc- 
tions failed  to  make  the  wife's  negligence  de- 
pend on  her  actions  in  view  of  the  knowl- 
edge she  had  of  the  existence  of  danger, 
but  Imposed  upon  her  the  duty  of  discovering 
possible  danger  ahead,  thus  holding  her  to 
substantially  the  same  respcmsibillty  as  the 
driver  of  the  car.  The  rule  established  by 
our  cases  Is  that,  when  danger  arising  out 
of  the  (H)eration  of  a  vehicle  by  another  is 
manifest  to  a  passenger  who  has  adequate 


opportunity  to  control  ttxa  situation,  if  he 
sits  without  protest  and  permits  himself  to 
be  driven  to  his  Injury,  his  negligence  would 
bar  a  recovery.  Such  n^llgence  Is  not  the 
negligence  of  the  driver  Imputed  to  him  as  a 
passenger,  but  his  own  negligence  In  Joining 
with  the  driver  and  testing  manifest  danger. 
Hardle  v.  Barrett,  257  Pa.  42,  101  AU.  75, 
L.  R.  A.  1917F,  444,  and  cases  there  cited. 
An  examination  of  the  cases  in  whidi  this 
rule  has  been  applied  shows  the  test  of  neg- 
ligence of  the  passenger  is  bis  action  or  want 
of  action  in  the  face  of  danger  which  was 
manifest  or  known  to  him,  or  which  it  was 
his  duty  equally  with  the  driver  to  observe. 
None  of  the  cases  gro  so  for  as  to  hold  the 
passenger  Is  bound  to  exercise  the  same  de- 
gree of  care  in  observing  the  roadway  ahead 
of  him  as  is  required  by  the  driver  of  the 
vehdcle.  To  so  hold  would  be  to  say  that 
every  person  occupying  a  position  In  a  vehicle 
which  would  prevent  a  constant  view  of  the 
roadway  ahead  is  guilty  of  contributory  neg- 
ligence in  the  event  of  an  accident  that 
might  have  been  prevented  by  the  exercise 
of  proper  care  on  the  part  of  the  driver. 
Such  ruling  would.  In  efteet,  revive  the  old 
English  doctrine  of  imputed  negligence  laid 
down  in  the  leading  Bngllab  case  of  Thoro- 
good  v.  Bryan,  H.  C.  B.  115^  but  repudiated 
in  this  jurisdiction  in  Dean  t.  Railroad,  128 
PtL  ta4,  18  Aa  718,  6  lii  R.  A.  143.  15  Am. 
St.  Rep.  738,  and  a  long  line  of  later  deci- 
sions not  expressly  by  the  adt^tlon  of  the 
rale  of  Imputed  negligence,  bat  Impliedly 
by  holding  the  passenger  himself  n^llgent 
In  falling  to  observe  a  situation  it  was  his 
duty,  as  well  as  the  duty  of  the  driver,  to 
notice.  The  tendency  of  our  decisions  Is  to 
hold  a  passenger  responsible  for  his  actual 
negligence  in  Joining  with  the  driver  in  test- 
ing a  danger  he  knows  exlists  and  not  for  the 
result  of  mere  inaction  in  falling  to  discover 
dangers  of  which  he  is  ignorant,  but  might 
have  discovered  had  he  been  giving  atten- 
tion to  the  roadway  ahead  of  Mm.  Had  Mrs. 
Azinger  be^i  familiar  with  the  highway  and 
known  of  the  existence  of  the  crossing  and 
failed  to  remonstrate  when  ahe  saw  her  hus- 
band approach  the  crossing  without  observ- 
ing the  usual  precautions  required  of  him  by 
the  law,  or  had  ahe  In  ample  time  seen  the 
train  coming  and  made  no  protest  If  her  bus- 
'band  attempted  to  cross  In  front  of  it,  she 
could  then  be  Justly  charged  with  the  re- 
sponsibility of  her  own  negligence,  or  of  hav- 
ing Joined  in  testing  a  manifest  danger  by 
taking  the  chances  of  a  collision.  While  It 
is  true  when  she  discovered  the  existence  of 
the  crossing  she  gave  no  warning,  yet  her 
husband  had  apparently  discovered  It  at  the 
same  time,  or  previous,  and  an  interference 
on  her  part  would  not  only  have  been  use- 
less, but  might  have  tended  to  Increase  the 
danger.  Vocca  v.  Railroad,  260  Pa.  42,  45, 
102  Atl.  283. 
For  the  reasons  stated,  the  third,  fourth^ 
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and  flfflj  assignments  of  error' are  sustain* 
ed,  the  Judgment  r^ersed,  and  a  new  trial 

granted. 


SMITH  V.  STATE  WORKMEN'S  INS. 
FUND. 

(Supreme  Court  of  Pennsylvania.    Oct  Y,  1918.) 

1.  Maotbb  ANn  Sebtant  «=»367— Bilation— 
Independent  Contbactor. 

Where  a  person  lets  out  work  to  another, 
and  the  contractee'  reserves  the  control  over  the 
work  of  workmen,  the  relation  of  contractor  and 
contractee  exists,  and  not  that  of  master  and 
servant. 

2.  Masteb  and  Sebvant  (S=9367— Woekmen's 
compknsation  aot>— right  to  compensa- 
TION—"iNDEWeNDBNT  COWTBACTOE." 

One  contracting  to  transfer  freight  between 
cars  at  stipulated  price  and  having  control  of 
the  method  of  work  and  employment  and  pay- 
ment of  necessary  labor.  Is  not  an  employ6,  but 
an  "independent  contractor"  whose  widow  is  not 
entitled  to  compensation  under  Workmen's  Com- 
pensation Act  for  his  death  in  the  course  of  such 
work. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Independ- 
ent Contractor.] 

Appeal  from  Oonrt  of  Common  Pleas,  In- 
coming County. 

Jennie  V.  Smith  appeals  from  the  Work- 
m«i's  Compensation  Board's  dismissal  of  her 
appeal  from  the  report  of  a  referee.  From  a 
judgment  reversing  the  decision  of  the  Board, 
the  State  Workmen's ,  Insurance  Fund  ap- 
peala    {Reversed. 

Argued  before  BROWN.  O.  J.,  and  POT- 
TER, STEiWABT,  FRAZBR,  and  WALLING, 
JJ. 

Samuel  I.  Spyker,  oil  Huntingdcm,  and 
Francis  H.  Boblen,  of  Philadelphia,  for  ap- 
pellant 

Otto  Q.  Kaupp,  of  WllUamsport,  for  ap- 
I)ellee. 

STEWART,  J.  The  complainant  is  the 
widow  of  John  V.  Smith,  who  died  at  Has- 
ten, in  this  state,  the  place  of  his  residence, 
on  the  30th  of  September,  1916,  as  the  re- 
sist of  an  accident  occurring  In  the  course  of 
his  employment  a  few  days  prior.  At  the 
time  of  the  accident  the  husband  was  engag- 
ed in  transferring  freight,  including  raw 
hides.  In  carload  lots,  from  standard  gauge 
cars  belonging  to  the  Susquehanna  &  New 
York  Railroad,  over  whose  lines  such  freight 
had  been  transported,  to  narrow  gauge  cars 
for  transshipment  over  a  narrow  gauge  log- 
ging road  operated  by  Charles  W.  Sones,  to 
a  station  on  said  road  known  as  Hillsgrove. 
The  accident  he  sustained,  resulting  In  bis 
death,  was  the  introduction  into  his  system 
throtigh  a  superficial  external  excoriation  on 
his  person  of  anthrax  germs  latent  in  the 
hides  handled.  The  answer  filed  to  the  com- 
plaint denied  that  anthrax  is  an  Injury  as 
defined  In  the  Workmen's. Compensation  Act 
of  1915  (Act  June  2, 1015  [P.  L.  736])— a  ques- 


tion wlilcb;  as  we  view'  the'  case;  calls  for  no 
discussion  here,  and  we  therefore  omit  any 
discussion  of  it— and  further,  alleged  that  the 
deceased  husband  was  not  the  employ^  of 
the  party  complained  against,  O.  W.  Sones, 
the  party  owning  and  operating  the  narrow 
gauge  road  at  the  time  the  infection  was  con- 
tracted; the  allegation  In  support  of  this 
proposition  being  that  the  husband  was  an 
indQ)endent  contractor  for  the  transfer  of 
freight  between  the  broad  and  narrow  gauge 
roads  at  the  time  of  the  occurrence.  Tbe^ 
complaint  and  answer  were  referred.  In 
the  testimony  taken  before  the  referee  It 
was  developed  that  the  employment  of  the 
complainant's  husband  in  the  transferring  of 
freight  at  Masten  was  the  subject  of  a  writ- 
ten contract  between  himself  and  C.  W. 
Sones,  and  that  this  contract  was  governing 
at  the  time  the  injury  was  received.  In  a 
written  communication  signed  by  Sones  ad- 
dressed to  John  V.  Smith,  the  husband,  under 
date  of  1st  of  June,  1913,  this  appears: 

"Tbis  will  confirm  our  understanding  relative 
to  transferring.  Our  understanding  and  agree- 
ment is  that  you  are  to  transfer  all  inbound 
and  outgoing  freight  in  car  lots  at  Masten,  with 
the  exception  of  lumber,  from  narrow  gauge  to 
standard  gauge  and  from  standard  gauge  to  nar^ 
row  gauge  caraL  all  freight  received  there,  at 
the  following  prices,  namdy: 

"Bituminous  coal  at  five  cents  per  ton ;  leath- 
er, hides,  and  oats  at  tweuty-iive  cents  per  ton ; 
hair  in  bales  and  bark  in  ba^s  at  fifteen  cents 
per  ton ;  boxes  and  bales  at  eight  cents  per  ton : 
empty  carboys  and  empty  barrRls,  one  cent 
caeb.     Lime  and  Fleshings,  20^. 

"Our  understanding  is  that  this  transferring 
is  to  be  done  in  a  good  and  workmanlike  man- 
ner; leather  cars  to  be  loaded  in  accordance 
with  instructions  from  the  Elk  Tanning  Com- 
pany. 

"xou  are  to  load  or  unload  each  standard 
gauge  car  within  the  time  limit  in  order  that 
no  demurrage  charges  may  accrue;  you  are  to 
be  resptmsiUe  for  any  breakage  that  may  occur 
while  transferring. 

"Settlement  to  be  made  in  cash,  on  or  about 
the  15th  of  each  month,  for  the  amount  trans- 
ferred during  the  preceding  calendar  month. 

"This  contract  to  be  in  full  force  and  effect 
unless  revoked  by  either  party  by  thirty  days' 
notice  in  writing. 

"Your  acceptance  of  this  will  be  sufficient  con- 
tract between  us.       [Signed]    C.  W.  Sones." 

Appended  to  this  communication  is  ttae 
following  acceptance  addressed  to  said  Sones: 

"The  above  is  in  accordance  with  understand- 
ing we  have  had  in  regard  to  transferring  at 
Masten.  I  hereby  accept  the  terms  and  condi- 
tions as  set  forth. 

"[Signed]    John  V.  Smith." 

The  finding  of  the  referee  was: 
"That  under  and  by  virtue  of  the  above  con- 
tract the  deceased  at  various  times  employed 
divers  persons  or  laborers  who  assisted  him 
in  the  work  he  had  contracted  to  do  in  and  about 
the  said  transfer,  luring  and  discharging  such 
employes,  and  paying  them  such  wage  as  might 
bo  agreed  upon  between  him  and  them;  that 
the  work  of  transferring  was  solely  under  the 
charge  and  care  of  the  said  deceased,  who  was 
responsible  to  the  defendant  for  all  breakage 
that  miffht  occur  in  the  transferring,  and  for 
the  demurrage  that  might  arise  by  reason  of  any 
delay  in  loading  or  unloading  from  the  stand- 
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ard  can;  and  that  he  was  paid  therefor  at 
the  mtes  and  in  the  m^ner  set  forth  in  the 
above-mentioned  contract;  his  time,  manner  of 
workins,  the  Aiimber  and  control  of  the  men  be- 
ing matters  entirely  within  the  control  of  the 
Old  John  V.  Smith." 

His  legal  conclusion  was: 

"That  claimant  has  not  broueht  herself  within 
the  parriaw  of  section  807  of  the  Workmen's 
CompenoatiMi  Act  of  Jnne  2,  1016  (P.  L.  73d), 
and  ner  daim  most  therefore  be  disallowed,  and 
ha  claim  petition  dismissed." 

[1,2]  From  this  disallowance  of  the  claim 
by  the  referee  an  appeal  was  taken  to  the 
Compensation  Board,  where,  after  a  hearing, 
the  findings  and  conclnsiona  of  the  referee 
were  sustained  and  the  appeal  dismissed. 
An  appeal  followed  to  the  court  of  common 
pleas  of  Lycoming  county,  two  errors  being 
therein  assigned,  both  of  law,  one  directed 
to  the  nillnsr  of  tbe  referee,  sustained  by  the 
board,  adjudging  the  deceased  husband  to 
hare  been  an  Indep^ident  contractor  when 
his  injury  for  whldi  compensation  is  provid- 
ed by  the  Worlcmen's  Gompensation  Act 
Both  assignments  were  sustained.  The 
decision  of  the  board  was  reversed,  and 
the  compensation  <daimed  was  accordingly 
awarded.  From  the  Judgment  so  entered  we 
bare  this  appeal  by  the  State  Workmen's  In- 
soranoe  Fund.  The  questions  raised  are  the 
same  as  were  before  tbe  court  below  and 
there  elaborately  argued.  For  the  reason 
tieretofore  stated,  we  shall  confine  the  dis- 
cosslon  to  the  single  question  raised  by  the 
first  assignment,  namely,  whether  the  rela- 
tUm  <Jf  employer  and  employ^,  or.  In  other 
words,  mastw  and  servant,  existed  between 
these  parties  when  the  injury,  the  subject 
of  the  complaint,  was  sostained.  E^scept  as 
snch  relation  existed  the  case  admittedly 
does  not  faQ  within  the  protection  of  the 
statnte.  Inasmuch  as  we  are  of  one  mind 
that  the  relation  existing  between  the  parties 
was  not  that  of  employer  and  employ^  but 
that  of  eontractor  and  contracteey  the  other 
question,  as  to  whether  the  injury  complain- 
ed of  is  such  as  the  statute  contemplates  and 
falls  within  its  provisions,  becomes  purely 
academic,  and  an  afflrmative  conclusioa  with 
respect  to  it  would  he  without  result.  We 
therefore  dismiss  It  from  consideration. 

The  remaining  question  admits  of  but  lit- 
tle discussion.  The  nature  and  character  of 
emploTment  of  John  V.  Smith,  the  claim- 
ant's husband,  are  fixed  by  the  terms  of  the 
contract  that  we  have  above  recited  between 
Iiim  and  tbe  manager,  C  W.  Stmes.  This 
contract  is  entirely  intellfglble,  covering  the 
whole  case  to  the  minutest  detail,  omitting 
nothing  that  is  at  all  pertinent  or  that  would 
he  helpful  to  Its  uoderstandlag  or  application. 
The  chief  characteristics  of  the  husband's 
employment  are  succinctly  asserted  in  the  r^- 


*1: 

^eree's  finding  above  given.  These,  togeth- 
er with  one  other  which  foUowa  by  necessary 
implication,  namely,  that  by  this  contract  the 
employer  reserved  to  himself  no  right  in 
connection  with  the  work  to  be  done,  except- 
ing the  right  to  question  the  sufficiency  of  tbe 
result  accomplished,  measured  by  the  re- 
quirements of  the  contract,  state  tbe  whole 
case.  Where  this  latter  feature  is  of  the 
substance  of  the  contract,  It  has  been  uni- 
formly held,  and  nowhere  more  strictly  and 
explicitly  than  in  our  own  state,  that  the 
one  employed  is  an  Independent  contractor. 
The  geneiul  rule  is  thus  stated:  Where  a 
person  lets  out  work  to  another,  the  contrac- 
tee  reserving  no  control  over  the  work  or 
workmen,  the  relati<m  of  contractor  and 
contractee  exists,  and  not  that  of  master 
and  servant  (Wood  on  Master  and  Servant 
r2d  Ed.]  B93 ;  26  Oyc.  1084),  or  as  stated  by 
Shearman  A  Redfleld  on  Neg.  f  74: 

"If  one  renders  service  In  the  course  of  an 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  tbe  result  of  his  work,  and  not 
as  to  the  means  by  which  it  lb  accomplished, 
it  is  an  independent  employment." 

It  Is  only  necessary  to  cite  in  further  sup- 
port from  among  our  own  cases  Harrison  ▼. 
Collins,  m  Pa.  153,  27  Am.^Rep.  699,  Smith  y. 
Simmons,  103  Pa.  32,  49  Am.  Rep.  118,  and 
McColllgan  V.  Penna.  R.  B.  Co.,  214  Pa.  229, 
68  AtL  792,  6  U  R.  A.  (N.  S.)  M4.  112  Am. 
St.  Rep.  739. 

We  need  not  stop  to  consider  aay  suppoft- 
ed  distinction  between  the  tenns  "employer 
and  employ^"  and,  "matter  and  servant." 
The  act  of  June  2,  ;1915  (P.  L.  736),  under 
which  the  present  daim  Is  preferred,  leaves 
us  without,  occasion  to  do  this,  since  by  ex- 
press terms  the  .act.  In  section  103,  declares 
the  term  "employer,"  as  used  in  the  act  to  be 
aynonymous  with  "master,"  and  in  sectiaa 
104  the  term  "employ^"  is  to  be  regarded  as 
synonfmotts  with  "servant."-  At  the  time  of 
the  passage  of  the  act  the  words  "master 
and  servant"  had  a  fixed  and  determined 
meaning,  whUe  the  relation  of  master  and 
servant,  and  the  duties,  obligations,  and  re- 
sponsibilities arising  thereunder,  were  dear- 
ly defined  and  established.  It  was  in  full 
view  of  this  fact  that,  without  attempting 
any  distinction  l>etween  the  term  "employe" 
and  the  term  "servant,"  the  act  declares 
tliat  for  purposes  wUhln  its  provisions  the 
two  terms  shall  be  regarded  as  synonymous. 
It  results  from  what  \^  have  said  that  the 
case  admits  of  no  other  oondusion  thaik  that 
the  husband  of  0x6  claimant  was  an  inde- 
pendent contractor  when  he  sustained  the 
injury  from  which  he  died.  The  case  there- 
fore does  not  fall  within  the  provisions  of 
the  Compensation  Act  of  191& 

The  Judgment  is  accordingly  raiversed. 
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MILLER  ▼.  GRIMES  et  al. 

(Supreme  Court  of  PenasylvanU.    July  17, 
19ia) 

Descent  and  Dibisibtttion  €=914— iSIigrt  of 

HtrSB  AN  D — CONSAN  GTJINITT. 

Where  a  married  woman  purchased  land  and 
died,  survived  by  her  husband  and  a  minor 
daughter,  and,  subject  to  curtesy,  it  descended 
to  daughter  and  she  died  without  issue,  husband 
who  with  his  wife  had  been  related  to  common 
great-grandfather  in  the  same  degree  of  con- 
sanguinity, took  the  fee,  under  section  5  of  Act 
AprU  8,  1833  <P.  L.  318). 

Appeal  from  Ciourt  of  CJommon  Pleas,  Fay- 
ette County. 

Framed  issue  under  Act  June  10,  1893  (P. 
Ll  415),  by  Colley  J.  Miller  against  William 
Grimes  and  another,  to  determine  the  title 
to  land.  From  a  Judgment  upon  a  directed 
verdict  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

W.  3,  Sturgis  and  Grow  &  Shelby,  all  of 
Uniontown,  for  appellants. 

D.  M.  Hertzog  and  Lee  Smith,  both  of 
Uniontown,  for  appellee. 


PER  CURIAM.  On  May  8, 1899,  Anna  Le- 
nora  Grimes  Miller,  the  wife  of  Colley  J. 
Miller,  the  appellee,  acquired  title  by  deed  to 
the  lot  of  ground  lnv<dTed  in  this  contro- 
versy. She  died  intestate  May  16, 1902,  leav- 
ing to  survive  her  her  husband  and  a  child, 
Inee  Irene  Miller,  to  whom  the  said  lot  de- 
scoaded,  subject  to  the  husband's  curtesy. 
The  child  died  a  month  later.  In  her  minority, 
unmarried,  and  without  issue.  Two  brothers 
of  her  mother  claimed  the  fee  in  the  lot  on 
the  ground  that  it  had  not  passed  from  her 
to  her  fkither,  because  he  was  not  of  the 
blood  of  her  mother,  the  first  purchaser,  and 
this  issue  was  framed,  under  the  act  of  June 
10,  1893  (P.  L.  416),  to  determine  the  tlUe  to 
the  fee. 

The  appellee  and  his  wife  were  both  de- 
scendants of  Caleb  Johnson,  and  were  re- 
lated to  him  In  the  same  degree  of  consan- 
guinity, the  husband  as  a  great-grandson  and 
the  wife  as  a  great-granddaughter,  and  the 
learned  court  below  correctly  held  that  the 
husband  was  of  the  blood  of  his  wife,  the 
perqulsitor  of  the  lot.  Hart's  Appeal,  8  Pa. 
32.  "A  person  is,  with  the  most  strict  pro- 
priety of  language,  affirmed  to  be  of  the 
blood  of  another,  who  has  any,  however  small 
a  portion,  of  the  same  blood,  derived  from  a 
common  ancestor."  Story,  J.,  In  Gardner  v. 
Collins  et  al.,  2  Pet  68,  7  L.  Ed.  347. 

Under  the  fifth  section  of  the  act  of  April 
8,  1833  (P.  L.  318),  the  fee  in  the  lot  vested 
in  the  appellee  upon  the  death  of  his  daugh- 
ter, and  the  Judgment  on  the  verdict  directed 
in  his  favor  is  affirmed. 


COMMONWEALTH  v.  SEMET-SOLVAT  CO. 

(Supreme  C!ourt  of  Pennsylvania.    July  17, 
1918.) 

1.  Taxation  «=»116  —  Cobporations  —  Situs 

OF  PaOPEBTT. 

The  situs  of  the  intangible  prwerty  of  a 
domestic  corporation,  for  the  purpose  of  taxa- 
tion, is  the  domicile  of  the  owner,  although  sudi 
property  may  be  in  another  state. 

2.  Taxation  «=»378(3)—Cobpokatior8— Val- 
ue OF  Cafital  Stock— Bank  Deposits- 
Bills  Receivable. 

In  determining  value  of  capital  stock  of 
domestic  corporation,  in  assessing  capital  stodc 
tax  under  Act  June  1,  1889  (P.  U  420),  and 
Act  June  8,  1891  (P.  L.  229),  the  value  of  its 
deposits  in  banks  outside  the  state  and  bills 
receivable  outside  the  state  may  be  considered, 
but  not  cash  in  hands  of  its  employes  residing 
in  and  transacting  its  business  in  other  states. 

3.  Taxation  «=9378(3)—Gobporations— Cap- 
ital Stock  Tax. 

In  determining  value  of  capital  stock  of  do- 
mestic corporation  in  assessing  capital  stock 
tax  undw  Act  June  1,  1889  (P.  L  420),  and 
Act  June  8,  1891  (P.  L  229),  it  is  not  material 
that  its  deposits  in  banks  outside  the  state  and 
bills  receivable  outside  the  state  may  also  be 
taxed  by  states  in  which  they  may  be. 

4.  Taxation  «=>47(2)— "Double  Taxation." 

"Double  taxation,"  obnoxious  to  Oie  rule, 
is  where  the  second  or  additional  burden  is  im- 
posed by  the  same  sovereign  whidi  imposed  the 
first,  and  does  not  exist  unless  the  doable  tax 
is  levied  upon  the  same  property  within  the 
same  jurisdiction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  BMist  and  Second  Series,  Double 
Taxation.] 

Appeal  frMn  Court  of  (3ommon  Pleas,  Dau- 
phin County. 

The  Semet-Solvay  Company  appealed  £r<»n 
the  resettlement  of  an  account  against  it  for 
the  tax  on  its  capital  stock.  From  a  judg- 
ment for  the  Commonwealth,  the  company 
appeals.    Affirmed. 

Knnkel,  P.  J.,  filed  the  f(dlowlng  opinion  in 
the  common  ideas: 

This  ia  an  appeal  from  the  resettlement  of  an 
accotmt  against  the  defendant  company  for  tite 
tax  on  its  capital  stock  for  the  year  1913.  It 
has  been  submitted  to  the  court  for  trial  with- 
out a  jury,  agreeably  to  the  provisions  of  the 
act  of  April  22,  1874  (P.  L  109).  The  facto 
are  specifically  found  in  the  answer  to  the  re- 
quest for  findings  of  fact  filed  in  the  case. 
Generally  stated  they  are  as  follows: 

Facts. 

The  defendant  is  a  manufacturing  corporation 
chartered  under  the  laws  of  this  state,  and  is 
and  has  been  engaged  in  doing  business  and  in 
carrying  on  manufacturing,  not  only  in  this 
state,  but  also  in  several  of  the  other  states, 
in  s(»ne  of  which  it  owns  and  operates  manu- 
facturing plants.  On  September  24,  1914,  the 
accounting  officers  of  the  coomionwealth  settled 
an  account  against  it  ^or  the  capital  stock  tax 
for  the  year  1913,  and  subsequently,  on  Decem- 
ber 29,  1914,  piade  a  resettlement  valuing  the 
proportion  of  its  capital  stock  in  this  state  at 
$1,201,566,  and  charging  it  with  the  sum  of 
$0,007.83.  In  this  valuation  were  included  the 
company's  bank  deposits  in  banks  in  the  other 
states  in  which  it  did  business  in  connection 
with  whidi  the  dcposito  were  used,  and  $3,027.- 
73  cash  in  the  hands  of  its  superintendents  in 
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those  Btates,  aggregating  1208,262.04,  Ite  bllb 
irceivable  amoantiiig  to  the  sum  of  |874,47d.38 
for  serricea  rendered  and  for  goods  sold  and 
payaUe  outside  of  thia  atate  and  $20,000  known 
u  bond  oommisaiona  The  defendant,  objecting 
to  the  taxation  of  so  mnch  of  ita  capital  «to<x 
IS  waa  represented  hj  these  several  kinds  of 
property,  took  this  appeal.  At  the  hearing  the 
commonwealth  disdauned  any  recovery  on  ac- 
count of  the  $20,000  cominis8ion» 

Discnsslon. 

[1-4]  l%e  aabject  of  the  tax  is  the  capital 
■tock  at  ita  actual  value  in  cash;  Act  June 
1,  1889  JP.  I*  420) ;  Act  June  8,  1891  (P.  I* 
229).  Whatever  contributes  to  the  value  of 
the  stock  is  in  effect  taxed.  Hence  the  bank 
deposits  and  accounts  rec^vable,  representing 
the  capital  stock  taxed,  have  been  subjected  to 
the  tax.  Capital  stodk,  represented  by  tangible 
petSMial  property  located  permanently  outside  of 
the  states  is  not  taxable  ben ;  but  this  Is  not  so 
touching  intangible  personal  property.  What- 
rrer  may  be  the  law  of  the  other  states,  it  is 
the  law  of  Ais  state  that  the  situs  of  such  prop- 
erty for  taxation  is  the  domicile  of  the  owner. 
The  fact  that  the  bank  deposits  in  the  present 
instance  were  in  the  banks  of  the  other  states 
and  were  there  used  in  connection  with  the 
defendsjit's  business  and  onerations,  or  that  the 
accounts  receivable  were  derived  from  services 
performed  and  goods  sold  and  payable  outside 
of  thia  ataUj,  did  n«t  cfaaBce  their  situs  for 
taxation.  Whether  taxable  directly  or  through 
the  capital  stock,  tbeir  taxable  situs  was  the 
domicile  of  the  defendant,  regardless  of  their 
■oaroe  or  nlace  of  use.  Commonwealth  v.  Stand- 
ard Oil  Ob.,  101  Pa.  119;  Commonwealth  v. 
Bnlfalo  ft  Lake  Erie  Traction  Co.,  233  Pa.  79, 
81  AtL  962 ;  Commonwealth  v.  Curtis  Pub.  Co., 
237  Pa.  883,  8S  Atl.  860;  and  cases  there 
dted.  And  this  doctrine  violates  no  provision 
of  the  federal  Constitution.  Kirtland  v.  Hotch- 
Uss,  100  n.  S.  491,  25  U  Ed.  568 ;  ^  Fidelity 
&ColmnUa  Trust  Co.  v.  Louisville,  245  U.  8. 
54.  38  Sup.  Ct  40.  62  L.  Ed.  1^,  L.  B.  A. 
1913C,  124.  ft  is  true  that  in  a  few  of  the 
states  it  has  been  modified ;  and  such  property 
has  been  treated  as  having  the  same  taxable 
ritns  as  that  of  the  tangible  personal  property 
permanently  located  outade  of  the  domicue  of 
the  owner  from  which  it  is  derived  or  with 
which  it  ia  used,  but  those  decirions  are  excep- 
tions to  the  general  doctrine. 

The  objection  is  not  well  taken  that,  if  the 
property  in  question  is  taxed  here  through  its 
capital  stock  and  also  taxed  directly  in  the  oth- 
er states,  it  will  amount  to  double  taxation. 
"Double  taxation,  obnoxious  to  the  rule,  is 
vhere  the  sectmd  or  additional  burden  is  impos- 
rd  by  the  same  sovereignty^  which  imposed  the 
first,"  "Double  taxation  m  a  legal  sense  does 
not  exist,  unless  the  double  tax  is  levied  upon 
the  same  property  in  the  same  jurisdiction." 
Judy  V.  Beckwlth,  137  Iowa.  82, 114  N.  W.  568, 
15  L  B.  A.  (N.  8.)  143  and  note,  16  Ann.  Gas. 
880.    It  dow  sot  appear  tiiat  the  property  ia 


actually  taxed  in  the  other  states,  but,  whether 
it  is  taxed  or  not,  the  ^act  that  it  is  or  may  be 
taxed  there  does  not  relieve  it  from  Uaulity 
to  taxation  In  this  state.  Kidd  v.  Alabama, 
188  n.  8.  730.. 23  Sup.  Ot  401,  47  U  Ed.  669; 
Hawley  v.  City  of  M^den.  282  U.  8.  1,  34  Sup. 
Ct  201,  68  L.  Ed.  477,  Ann.  Caa.  1916C,  842. 
The  deposits  were  used  in  connection  with, 
and  the  bills  receivable  were  derived  from,  the 
manufacturing  operations  and  business  carried 
on  by  the  defendant  in  the  other  states.  The 
exemption  afforded  manufacturing  corporations, 
or  so  much  of  their  capital  stodi  as  is  used  in 
manufacturing,  extends  <mly  to  that  which  is 
actually  employed  in  carrying  on  manufacturing 
in  this  state.    Act  June  8,  1893  (P.  L.  358). 

Conclusion. 

We  therefore  conclude: 

(1)  That  the  capital  stock  represented  by  the 
bank  deposits  and  by  the  bills  receivable  ia  taxa- 
ble in  this  state. 

(2)  That  the  situs  for  taxation  of  the  deposits 
and  bills  receivable  ia  this  state. 

(3)  That  the  capital  stock  represented  by  them 
is  not  exempted  from  taxation  under  the  pro- 
viso of  the  revenue  status. 

(4)  The  capital  stock  represented  by  the  cash 
in  other  states  in  the  bands  of  defen<1ant  com- 
pany's superintendents  is  not  taxable  in  this 
state. 

(5)  That  the  commonwealth  is  entitled  to  re- 
cover as  follows: 

Capital  stock  taxable  in  this  state,  11,186,001.00 

Tax  at  rate  of  5  mills $5,930.00 

Credit  by  payment  on  account 2380.99 

Tax   payable $3,649.01 

Interest  from  Mardi  1,  1915 649.47 

Attorney  General's  commission,  5  per 
cent. ...:..       209.92 

Total $4,408.40 

—for  which  sum  judgment  is  directed  to  be  en- 
tered In  favor  of  the  commonwealth  and  against 
the  defendant,  unless  exceptions  be  filed  within 
the  time  limited  by  law. 

The  court  entered  Judgment  for  plaintiff. 
Defendant  appealed.  Error  assigned  was  tbe 
Older  of  the  court 

Argued  before  BHOWN,  O.  J.,  and  MOSOH- 
ZISKBR,  FRAZER,  WALLING,  and  SIMP- 
SON,  JJ. 

H.  Duane  Bruce,  of  Syracuse,  N,  Y.,  and 
0.  H.  Bergner,  of  Harrlsburg,  for  appellant. 

Wm.  M.  Hargest,  Deputy  Atty.  Gen.,  and 
Francis  Shunk  Brown,  Atty.  Gen.,  for  tb» 
Commonwealtli. 

PER  CURIAM.  This  Jadgment  is  affirmed, 
on  the  opinion  of  tbe  learned  court  bdow  di- 
recting it  to  be  entered. 
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MOORE  ▼.  LUZERNE  CX)UNTY. 
(Suprome  Coart  of  Pennsrlvonia.    July  17, 

1.  Pleading  €=»34(4)  —  Affidavit  or  Db- 
FENSE — OoNsmucnoN. 

Ordinarily  an  affidarit  of  defense  is  to  be 
taken  most  strongly  against  him  who  makes 
it,  because,  having  tne  field  to  himself,  he  must 
be  presumed  to  have  alleged  all  that  is  beneficial 
to  him. 

2.  PiJiADiN^o  <S=3 155— Affidavit  of  Defense 
—  Bepkesentative  Capacitt  of  Defend- 
ant. 

In  a  suit  against  one  acting  in  a  representa- 
tive capacity  upon  a  cause  of  action  regarding 
which  be  has  no  personal  knowledge,  the  affida- 
vit of  defense  is  not  to  be  critically  scanned,  but 
only  carefully  enougb  to  ascertain  whether  a 
valid  defense  is  fairly  stated. 

3.  Pleading  e=>165— Affidavit  of  Defense 
— Sufficiency. 

In  a  suit  against  the  public,  defended  by  ot- 
fidala  who  have  succeeded  those  with  whom  the 
alleged  contract  was  made,  defendants  should 
not  be  held  to  the  same  strictness  as  if  they,  or 
those  acting  for  them,  had  made  the  contract. 

4.  Pleading  ^=9350(3)  —  Judgment  on 
Pleadings— Affidavit  of  Defense. 

After  all  the  aptdicable  rules  have-  been 
given  due  effect,  if  it  is  still  not  dear  that 
plaintiff  is  entitled  to  a  summary  judgment,  the 
rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  must  be  discharged,  and  the 
case  remitted  for  trial. 

6.  Officers  €=»103— Agency  to  Make  GoNr 
tbact— Time.' 
Because  a  public  official  may  make  a  contract 
doM  not  thereby  authorize  his  contract  for  an 
indefinite  or  long  extended  term,  &i  ordinarily 
such  power  is  limited  to  agent's  term,  though 
necessity  or  great'  advantage'  to  principal  may 
furnish  r«ason  for  enlarging  authority  beyond 
sack  term. 

6.  Principal  and  Agent  €=>119(1)— Authob- 
ITY  of  Agent— Time— Burden  of  Proof, 

One  asserting  a  necessity  or  its  equivalent 
of  great  advantage  to  the  principal  as  furnish- 
ing a  reason  for  enlarging  agent's  power  of  con- 
tract beyond  his  term,  has  the  burden  of  prov- 
ing it;  Act  May  11,  1909  (P.  L.  506,  610)  { 
11,  not  changing  such  principle. 

7.  Principal  and  Agent  i8=>147(2)— Ageht'8 
Authority— Knowledge. 

Parties  dealing. with  an  agent  known  to  be 
acting  only  under  an  express  grant,  whether  his 
authority  is  general  or  special,  must  take  no- 
tice of  the  nature  and  extent  of  his  authority, 
and  are  bound  at  their  peril  to  notice  the 
limitations  therein  prescribed,  either  by  its  own 
terms  or  by  construction  of  law. 

8.  Highways  «=»9C(1)— Act  «f  County  Com- 

MISBIONER»— OOVERNMENTAL  FUNCTION. 

The  building  of  a  public  road  by  county 
commissioners  is  a  governmental  function,  as 
distin^ished  from  a  bumness  function,  of  the 
commissioners. 

9.  Pleading  i8=s>350(3)— Judgment  on  Plead- 
ings—Truth OF  Allegations. 

In  action  on  contract  of  employment  against 
county  commissioners,  wherein  affidavit  of  de- 
fense alleged  lack  of  necessity  therefor,  and  a 
purpose  to  tie  the  hands  of  the  incoming  board, 
such  averments,  on  a  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defense,  must  be 
taken  as  true. 

10.  Highways  «=>9G(1)  —  County  Coukis- 
sioNERS  —  "Governmental  Functions'*  — 
"Business  Functions." 

In  distinguishing  between  governmental  and 
business  functions,  regard  should   be  had,  not 


so  much  to  the  natura  of  the  various  powers 
as  to  the' legislative  object  In  conferring  them, 
and,  if  granted  fpr  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  pablic 
chairacter,  but  if  for  private  advantage,  the 
body,  is  to  be  regarded  as  a  private  company. 

[Ed.  Note. — For  other  definitions,  see  'Words 
and  Phrases,  Second  Series,  Governmental  Func- 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Assumpsit  on  a  contract  of  employment  by 
C.  H.  Moor^  against  the  County  of  Luzerne. 
From  a  Judgment  for  plaintiff  for*  want  of 
a  suffldeot  affidavit  of  defense,  defendant 
appeals.  Reversed,  and  a  procedendo 
awarded. 

Argued  before  BROWN,  C.  J.,  and 
MOSCHZISKER,  FRAZER,  WALLING,  and 

sncpsoN,  jj. 

Frank  A.  McGnlgan  and  William  S. 
McLean,  St.,  both  of  Wllkes-Barre,  tor  ap- 
pellant. 

Wm.  C.  Price  and  ESdmund  E.  Jones,  both 
of  Wllkes-Barre,  for  appellee. 

SIMPSON,  J.  Plaintiff  sued  the  defendant 
county  upon  a  written  contract  of  employ- 
ment dated  December  23,  1911,  and  made 
between  him  and  the  county  commiasioners. 
By  It  he  agreed  to  furnish  the  plans,  designs, 
drawings,  specifications,  and  descriptions 
for,  and  to  supervise,  Inspect,  and  report 
upon  the  construction  of  part  of  a  certain 
county'  road,'  In  consideration  of  v<^cli  he 
was  to  receive  d  per  cent,  of  the  entire  cost 
of  construction.  He  averred  his  readiness 
and  willingness  to  proceed  under  the  con- 
tract; that  It  was  revoked  oa  January  25. 
1912,  by  a  later  board  of  County  commission- 
ers, who  selected  another  engineer  in  his 
place;  and  thot  the  road  was  built  at  an 
expense  of  $129,226.31.  He  claimed  to  re- 
cover the  contract  consideration  of  6  per 
cent,  of  that  sum. 

The  affidavits  of  defoise,  while  perhaps 
not  as  definite  as  they  might  be,  aver  in  sub- 
stance that  the  contract  was  not  made  la 
the  manner  provided  by  law;  that  tlie  plans 
and  specifications  for  said  work,  pr^wred 
by  plaintiff  and  one  Harry  Myers,  were  so 
drawn  as  to  result  to  the  serious  prejudice 
of  the  county  and  in  favor  of  the  contrac- 
tors; that  no  work  was  done  thereunder, 
but,  on  the  contrary,  they  were  "rescinded 
and  reformed"  by  decree  of  court;  that  for 
those  reasons  plaintiff's  contract  was  re- 
voked; that  plaintiff  was  paid  In  full  for 
all  he  did;  and  that  he  unlawfully  conspir- 
ed with  the  then  county  commissioners, 
whose  terms  of  office  would  expire  in  a  few 
days,  to  obtain  tbe  contract  in  suit,  for 
which  there  was  then  no  necessity,  in  order 
to  tie  the  hands  of  the  Incoming  board  of 
county  commissioners  and  prevent  them  from 
selecting  an  engineer  in  whom  they  had  con- 


^=»For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  DlgesU  and  ladaxes 
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fldenee,  knijwlng  «t  the  time  that  all  the 
work  which'  was  to  be  done  under  the  con- 
tract would  be  performed  after  the  new 
board  came  Into  office,  and  that  performance 
of  the  above-mentioned  prejudicial  agreement 
with  the  «»itractors  was  sought  to  be  re- 
strained by  Injunction. 

In  determining  whether  an  affidavit  of  de- 
fense Is  snffldent  to  prevent  summary  Judg- 
ment, a  few  procedural  rules,  applicable 
rntlrely  aside  ftom  statutory  provisions, 
are  to  be  steadily  borne  In  mind. 

[1]  1.  Ordinarily  an  affidavit  of  defense  Is 
to  be  taken  most  strongly  against  blm  who 
makes  It,  for  the  reason  that,  having  the 
field  to  himself,  he  must  be  presumed  to  have 
garnered  therefrom  all  that  Is  beneficial  to 
him. 

[2]  2.  Bat  that  rule  Is  not  to  be  extaided 
b^ond  its  reascm  and  spirit,  and  hence  If 
the  suit  is  against  one  acting  in.  a  representa- 
tive capacity,  upon  a  cause  of  action  regard- 
ing which  he  has  no  personal  knowledge,  the 
affidavit  is  not  to  be  critically  scanned,  but 
only  carefully  enough  to  determine  whether 
or  not  a  valid  defense  is  fairly  stated.  This 
Is  necessary  for  the  protection  of  the  estates 
of  those  who  would  be  required  to  speak 
clearly  were  tibey  here,  but  by  reason  of  death 
camiot  speak  at  all. 

[3]  3.  The  same  modification  of  the  rule 
is  ai^Ucable  where  the  suit  is  against  the 
public  and  is  defended  by  officials  who  have 
succeeded  those  with  whom  the  alleged  con- 
tract was  made.  The  contract  not  having 
been  made  with  them,  or  with  any  one  ax^lng 
for  them,  they  should  not  be  held  to  the  same 
strictness  as  If  they,  or  those  acting  tot  them, 
had  made  the  contract. 

Moreover,  the  court  cannot  blind  its  eyes 
to  the  fact  that,  in  pnbllc  and.  private  life 
alike,  an  official  or  agent,  whose  term  of  ser- 
vice Is  about  to  expire,  might  be  tempted  to 
favor  his  friends  and  retainers  at  the  expense 
of  his  principal.  Because  thereof,  public 
policy  requires  that  the  courts.  In  further- 
ance of  public  and  private  honesty  and  fair 
dealing,  shall  apply  such  procedural  rules 
as  will  prevent  or  limit  summary  recovery 
upon  agreMumts  which  possibly  may  result 
from  yielding  to  such  temptation.  Publicity 
discourages  temptation,  and  hence  statutes 
usually  do  not  require  public  corporations 
to  file  affidavits  of  defense,  and  for  a  like 
reason  the  courts  do  not  require  the  utmost 
strictness  In  such  a^davlts,  when  the  lan- 
guage of  the  statute  Is  general,  and  does  not 
specify  the  requisites  of  the  affidavit 

[4)  4.  After  all  the  applicable  procedural 
rules  have  been  given  due  effect,  if  It  Is  still 
not  clear  that  plaintiff  is  entitled  to  summary 
judgment,  the  rule  must  be  discharged,  and 
tbe  case  remitted  for  trial,  that  under  exami- 
nation and  cross-examination  in  the  presence 
of  the  court  the  exact  truth  may  be  laid 
tare.  Kidder  Elevator  Interlock  Co.  v. 
Muckle^  108  Pa.  388.  48  AtL  272;    Wilson  v. 


Bryn  iiai^r  Trust  cfo.,  225  Pa.  lA,  W  Atl. 
1071.  These  cases  In  terms  apply  only  to 
appeals  from  a  refusil  to  enter  a  Judgment 
for  want  of  a  sufilcient  affidavit  of  defense, 
but  the  principle  underlying  them  is  the  same 
principle  as  sustains  thie  rules  ci  court  and 
acts  of)  assembly  allowing  Judgments  tot 
want  of  sufficient  affidavits  of  defease,  viz.: 
If  it  clearly  appears  that  a  defoidant  has 
no  real  defense  to  plalatUC's  claim,  his  eon- 
Btitutioiial  right  to  a  trial  biy  Jury  has  no 
applloablllty  to  that  proceeding. 

[6,-S]  Tested  by  the  above  rules,  we  are  of 
opinion  tiiat  the  Judgment  below  is  erro- 
neous, "ma  ctmtract  was  made  by  the  coimty 
commlsalclbwB  bnt  a  few  dayi?  preceding 
their  retirement  from  office  and  the  induction 
of  th^  euaceasom,  and  rdated  to  work  aU 
ot  which  was  to  be  performed  after  they  had 
ceased  to  be  puUie  <^cial8.  As  tiie  record 
BOW  is,  it  is  barrea  of  any  explanation  of 
that  material  flict.  It  Is  a  mistake  to  sup- 
pose that  because  a  public  ofilcial,  or  Indeed 
any  other  agent  for  a  known  limited  term, 
has  power  to  make  a  contract,  that  he  is 
authorised  thereby  to  make  one  for  an  In- 
definite or  long  extended  t^rm.  If  the  agency 
itself  docs  not  expressly  limit  the  extent  of 
the  agent's  power,  then  the  facts  and  cir- 
cnmstanoes  of  each  case  mwt  be  considered 
in  determining  It  Ordinarily  It  Is  limited  in 
time  to  tbe  tenn  of  the  agent  who  makes  it 
Necessity,  or  its  equivalent  of  great  advan- 
tage to  tbe  principal,  may  furnish  a  reason 
for  enhugement  beyond  the  term;  but  he 
who  asserts  the  existeoce  of  the  necessity  of 
great  benefit  has  the  burden  of  proving  It 
This  Is  particularly  trae  of  public  officials; 
else  those  gi^g  ont  of  office  might  so  tie  tha 
hands  of  those  coming  In  as  to  cause  serious 
embenrassmeot  and  loss  to  the  public.  Bvery 
one  would  concede,  for  Instance,  that  an  out- 
going board  of  county  commissioners  might 
well  c<mtract  for  the  coal  needed  In  the  coun- 
ty offices  during  the  existing  or  ensuing  win- 
ter, although  their  terms  ceased  on  the  1st 
of  January;  and  every  one  would  likewise 
concede  that  their  contract  for  coal  to  cover 
a  decade  would  ordinarily  be  wholly  beyond 
their  powers. 

Neither  section  11  of  the  act  of  May  11, 
1909  (P.  L.  506).  nor  any  other  act  of  which 
we  have  knowledge,  in  any  way  affects  the 
rule  stated.  The  act  of  1909  simply  says 
that: 

"For  the  purpose  of  i>erfonninK  all  necessary 
duties  relating  to  tbe  construction,  improvement 
and  repair  of  public^  highway  •  •  •  the  said 
county  commissioners  *  •  •  are  hereby  au-  • 
thorissed  to  employ  or  appoint  proper  persons 
to  prepare  said  surveys,  plans,  and  estimates, 
and  do  all  necessary  and  proper  woric  connected 
therewith,  and  shall  fix  the  compensation  of 
all  persons  so  employed." 

[7]  But  they  are  not  "performing  •  •  • 
necessary  duties"  when  they  unnecessarily 
appoint  some  one  to  perform  work  beyond 
their  term.  In  the  light  of  that  statute  the 
case  Is  squarely  within  the  principle  laid 
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down  In  1  Uetibem  on  Agoicy  (2d  Ed.)  |  707, 
tbat: 

"Partiefl  dealing;  with  an  agent  known  by  them 
to  be  acting  cmly  under  an  express  grant,  wheth- 
er the  authority  be  general  or  special,  are  bound 
to  take  notice  of  the  nature  and  extent  of  the 
authority  conferred.  They  must  be  regarded  as 
dealing  with  that  grant  before  them,  and  are 
bonnd  at  their  peril  to  notice  the  limitations 
thereto  prescribed  either  by  its  own  terms  or  by 
««nstructi<xi  of  law." 

[1, 11  Moreover,  as  we  cannot  agree  with 
appellee  that  the  conatmctlCMi  of  a  irabllc 
road  Is  a  business  as  distinguished  from  a 
governmental  function  of  the  county,'  the 
decision  In  McCormick  t.  Hanover  Townshiis 
246  Pa.  169,  92  AtL  195,  Is  appUcable  and 
controlling.  In  that  case  the  supervisors  of 
a  township  emidoyed  an  attorney  to  repre- 
sent it,  the  employment  to  commence  at  a 
period  Buhsequoit  to  the  expiration  of  the 
existing  term  of  the  board.  We  held  that 
as  the  employmeot  at  tbat  time  was  unneces- 
sary, evldentty  intoided  to  tie  the  hands  of 
the  Incoming  board  of  supervisors,  it  was  ul- 
tra vires  and  void.  In  the  present  case  the 
ladL  of  necessity  and  the  purpose  to  tie  the 
hands  of  the  Incoming  board  of  county  oom- 
missioners  are  each  expressly  averred  in 
the  affidavits  of  defense;  and  those  aver- 
ments, on  a  rule  for  judgment  for  want  of 
A  sufficient  affidavit  of  d^ense,  must  be  tak- 
en as  true. 

[1(]  Since  Western  Savings  Fund  Society 
of  Philadelpbia  v.  Hilladelpbia,  31  Pa.  176,  72 
Am.  Dec.  730,  we  have  steadily  held  to  the 
principle  that  in  determining  the  dlstinctl(Mi 
between  the  governmental  and  business  func- 
tions of  a  pubUc  body,  "regard  should  be 
had,  not  so  much  to  the  nature  and  character 
'Of  ttie  various  powers  conferred,  as  to  the 
-object  and  purpose  of  the  Legislature  ia  con- 
ferring them.    If  granted  tor  public  purposes 


ezdnslvely,  the^  belong  to  Oie  corporate 
body  in  its  public,  political  or  municipal  diar- 
acter.  But  if  the  grant  was  for  purposes 
of  private  advantage  or  emolument,  though 
the  public  may  derive  a  common  benefit 
therefrom,  the  corporation,  quod  hoc,  is  to  be 
regarded  as  a  private  company.  It  stands 
on  the  same  footing  as  would  any  Individual, 
or  body  of  persons,  upon  whom  like  special 
franchises  had  been  conferred."  So  far  as 
we  know  it  has  not  until  now  been  doubted 
that  the  opening  oi  streets  iq  a  public  duty 
within  the  first  of  the  classes  named,  and 
concerning  it  we  have  no  doubt  even  now. 

The  above  stated  conclusion  obviates  the 
necessity  for  considering  any  other  defeoaes 
the  county  may  have. 

The  judgment  is  reversed,  and  a  proceden- 
do awarded. 


MYKHS  V.  LUZERNE  OOUNTT. 
(Supreme  Court  of  Pennsylvania.    July  17, 

Appeal  from  Court  of  CSommon  Pleas,  lAizeme 
Ounty. 

Assumprit  on  a  contract  of  employment  by 
Harry  Myers  against  the  County  of  Luzerne. 
From  a  judgment  for  plaintifF  tor  want  of  a 
sufficient  affidavit  of  defense,  defendant  appeals. 
Reversed,  and  procedendo  awarded. 

Argued  before  BROWN,  0.  J,  and  MOSGH- 
ZISKBR,  FRAZER,  WALLINQ,  and  SIMP- 
SON. JJ. 

Frank  A.  McOuigan  and  William  S.  McLean, 
Sr„  both  of  Wilkes-Barre,  for  appellant 

John  T.  Lenakan,  of  Wilkes-Barre,  for  appel- 
leet 

SIMPSON,  3.  The  statement  of  daim  and 
affidavits  of  defense  in  this  case  raise  the  same 
niiestions  as  those  in  O.  H.  Moore  v.  Luseme 
County,  106  Atl.  94,  No.  6,  Jannary  term, 
ltil8.  For  the  reasons  set  forth  in  the  opinion 
in  tbat  case,  this  day  filed,  this  judgment  is  re- 
versed, and  a  procedendo  awarded. 
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STBTANSON  ▼.  BOROUOH  OF 
PLYMOUTH. 

(Sapreme  Oonrt  of  PennsylTania.    July  17. 
1018.) 

L  UAaTES  AND   Sebvart   «=3288(S)— UNSAn 

PiACK  TO  WoBK— Btioxnos— QmcsnoN  fob 

Jdbt. 
Gridence  th«t  a  place  wa«  not  a  dancerons 
place  in  whidb  to  woik  precluded  the  court  from 
rnJing  aa  matter  of  law  that  it  was  ao  dancer- 
ous  as  to  require  the  serrant  to  take  notice  of 
the  fact. 

2.  Mabtxb  and  Sbbvant  «=9286^)— Inoon- 

BISIKirr    AflSEBTIONB    BT    HASIXB. 

In  an  action  for  the  death  of  a  servant,  the 
employer's  daim  that  the  place  was  obyiously 
dancerons  necessarily  excluded  a  legal  concln- 
sion  that  it  was  not  neslicent  in  directing  serr- 
ant  to  work  there. 

3.  Pabtiks   «=>66(1)— Akendmznt— SxBiKiiTa 
Oct  Pabtiks. 

In  action  for  death  of  a  servant  brought 
originally  in  th«  names  of  widow  and  children, 
thoogh  nader  Act  April  26.  1805  (P.  U  806), 
it  shonld  have  been  originally  brought  in  name 
of  widow  alone,  the  statement  of  daim,  after 
verdict,  might  be  amended  to  make  the  widow- 
die  sole  plaintiir  vnder  Act  April  12,  18S8  (P. 
L.243). 

Appeal  from  Ooort  of  Common  Pleas,  lia- 
ceme  County. 

Trespass  by  Annie  Stefansoo  against  the 
Botoo^  of  Pl^nonth  to  recover  damages 
fbr  the  death  of  Bbner  Stefanson,  plainttCTs 
deceased  hosband.  Verdict  for  vtaiaOS  for 
$2^28.50  and  judgment  thereon,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  BBO^^,  C.  X,  and  MOSCH- 
ZISK£R,  FRAZHB,  WALUNQ,  and  SIMP- 
SON, JJ. 

Arthnr  H.  James,  of  Wilkes-Barre,  and 
Charles  Knschke,  of  Plymonth,  for  appellant. 

Chas.  B.  Lenahan  and  John  T.  T<enahan. 
both  of  WUkes-Barre,  tor  appdlee. 

SIliPSON,  3.  The  defendant,  the  borong^ 
of  Plymoath,  was  engaged  In  dicing  a  trench 
preparatoiT  to  constmctlng  a  sewer  In  Par- 
rish  street  In  said  borooi^.  Tho  work  was  In 
charge  of  the  street  commlsslMier.  The 
trendi  was  abont  2^  feet  wide  and  7  feet 
de^,  and  was  not  shored  up  or  cribbed  in 
any  way.  Parallel  with  the  trench  was  a 
recently  built  water  main,  and  the  earth  ex- 
cavated from  the  trendi  was  thrown  up  on 
the  side  adjoining  the  water  main.  Plain- 
tiff's decedent  bad  but  lately  become  a  labor- 
er, had  worked  at  the  place  only  a  short  time, 
and  bad  never  before  been  in  the  trench. 
There  was  evidence  that  shoring  or  cribbing 
was  necessary;  that  other  workmen  had 
noticed  that  the  earth  on  the  side  of  the 
trench  towards  the  water  main  was  showing 
signs  of  sliding  into  the  trench;  that  they 
and  also  decedent  had  called  the  attention 
of  the  street  commissioner  to  the  matter,  and 
the  latter  replied  that  the  trench  was  saf^ 
and  directed  plaintiff  to  go  to  work  there- 
in ;  that  plaintiff  did  so,  and  was  killed  by 
the  sliding  In  and  failing  npon  him  of  the 


earth  <m  the  side  towards  the  water  main. 
There  was  an  Immaterial  difference  of  opin- 
l(m  as  to  whether  the  caving  in  was  caused 
by  die  weight  of  the  excavated  earth  oa  the 
bank  between  the  water  main  and  the  trench, 
or  by  a  leak  from  a  water  pipe  leading  from 
the  water  main  to  one  of  the  houses  abutting 
on  the  street 

The  salt  was  originally  brought  in  the 
names  of  the  widow  and  children  as  plain- 
tiffs, but  after  the  verdict  the  record  was 
amended  to  make  the  widow  the  sole  plain- 
tin:. 

The  trial  jadge  refused  def aidant's  point 
for  binding  Instractlons,  and  said  to  the  Jury 
that,  if  they  found  the  place  was  a  dangerous 
one  In  which  to  work,  but  the  danger  was 
not  80  apparent  and  certain  as  to  require  de- 
cedent, in  the  exercise  of  (easonable  care  for 
his  own  protection,  to  refuse  to  work  there- 
in, or  U,  though  doubtful  cm  the  subject,  he 
was  told  by  the  street  commissioner  that  It 
was  all  right  and  was  directed  by  him  to  go 
therein,  then  plaintUf  might  recover.  rThe 
verdict  was  for  the  plaintiff,  and  from  the 
Judgment  thereon  this  appeal  was  taken. 

Ttie  assignments  of  error  raise  but  two 
questions  :  (1)  Was  the  amendment  proper? 
(2)  Was  defendant  oitiUed  to  Undlng  in- 
stmctlODS)  t^ppellanfs  oral  and  printed 
arguments  limit  the  latter  question  to  the 
inquiry:  W]as  the  danger  so  obvious  that 
decedent  was  bound  to  notice  it? 

[1]  It  is  impossible  to  understand  how  the 
trial  Judge  could  have  so  ruled  as  a  matter 
of  law,  in  view  of  the  fact  that  defendant's 
expert  witnesses,  who  saw  the  trendt  Just 
before  the  accident,  testified  that  It  was  not 
a  dangerous  place,  and  did  not  need  shores 
or  cribs.  But  assuming  that,  though  an  un- 
skilled laborer,  decedent  might  have  known 
the  fact,  had  he  carefully  examined  the 
trench.  It  Is  very  clear  the  trial  Judge  could 
not  dedare  as  a  matter  of  law,  under  all  the 
evidence,  that  it  was  so  Imminently  danger- 
ous as  to  require  him  to  set  up  his  Judgment 
against  that  of  the  street  commissioner,  who 
had  been  doing  this  kind  of  work  for  years, 
and  had  been  on  this  Job  .from  the  beginning. 
Reese  v.  Clark,  198  Pa.  312,  47  AU.  094; 
Moleskey  v.  South  Fork  Coal  Mining  Co.,  247 
Pa.  434,  93  AU.  486. 

[2]  The  argument  of  obvious  danger  also 
neoessarlly  excludes  a  legal  conclusion  that 
the  defendant  was  not  negligent,  even  if  that 
question  had  been  argued,  for  how  can  a 
place  be  obviously  dangerous  to  work  in  and 
there  be  no  negligence  In  furnishing  It  as  a 
place  in  which  to  work? 

[3]  Nor  was  there  any  error  In  allowing 
the  amendment  of  the  statement  of  claim.  It 
Is  true  that  under  the  Act  of  April  26,  1855 
(P.  h.  309),  the  suit  shonld  have  been  orig- 
inally brought,  as  by  the  amendment  It  was 
provided.  In  the  name  of  the  widow  alone, 
the  children's  names  being  recited  In  the 
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statement  as  those  entitled  to  recover ;  but 
such  an  amendment  Is  spedflcaUy  provided 
for  by  the  Act  of  April  12.  1868  (P.  I*  243), 
and  It  was  not  only  not  error  to  allow  it,  bnt 
would  have  been  error  to  refuse  It.  South 
Easton  V.  Beinhart,  13  WTcly.  Notes  Cas.  389 ; 
Holmes  t.  Penna.  B.  B.,  220  Pa.' 189,  68  AO. 
597,  123  Am.  St  B^.  685;  Sontmn  v.  Ma- 
honing &  St  By.  Co.,  226  Pa.  230,  75  Atl.  189. 
The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  afDrmed. 


HALIi  et  al.  v.  DBI/AWABB,  L,  ft  W.  B.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 1918.) 

1.  Eminent  Domain  «=s>1S6— Absmsment  or 
Damages— Eleuients. 

In  assessing  damages  to  a  tract  from  taking 
part  of  it  it  is  proper  to  consider  anything  pe- 
culiar to  tiie  owner's  property,  distinguishing  it 
from  the  lands  in  the  same  neighborhood,  and 
'  giving  it  an  increased  value  in  the  public  maricet 
before  its  appropriation. 

2.  Bminknt  Domain  «=»20O— VAtxre  o»  Land 
— Sfeciai,  Damages— Bubden  of  Pboof. 

The  law  does  not  presume  the  existence  of 
peculiarity,  giving  an  enhanced  value  to  land  in 
a  particular  locality,  and  its  loss  by  a  partial  ap- 
propriation for  railroad  purposes,  and  a  party 
claiming  extraordinary  damage  must  show  it 
and  show  that  land  was  available  for  conversion 
in  the  public  market  when  condemned. 

3.  Emisent  Domain  «s>202(4)  —  Assessmxnt 
OF  Damages— VAi<t7s  or  Land — Evidence. 

In  proceedings  to  assess  damages  for  con- 
demnation of  a  part  of  a  tract  for  railroad  pur- 
poses, a  witness  is  incompetent  to  testify  as  to 
its  value  before  and  after  taking,  where  he  ad- 
mits that  it  might  have  been  plotted  into  lots 
for  summer  residences,  bnt  did  not  state  that 
there  was  any  market  or  present  demand  for 
such  lots. 

4.  Evidence  €=»142(1)  —  Value  of  Land  — 
Private  Saxe. 

Private  sales,  as  a  general  rule,  are  not  the 
best  test  of  market  value,  and  are  of  little 
weight,  except  as  the  terms,  conditions,  and  di^ 
cumstances  were  publicly  made  known. 

5.  Eminent  Domain  4=9136  —  Measube  of 
Damages. 

The  true  measure  of  damages  sustained  by 
taking  part  of  a  lot  is  found  in  the  difference  be- 
tween its  selling  value  before  and  after  its  con- 
demnati(»L 

d.  Eminent  Domain  43»146— Valub  of  Land 
—Benefits. 
The  general  advantage  resulting  as  well  to 
the  public  as  to  the  property  which  is  subject  of 
the  condemnation  is  not  to  be  ctnisidered  in  es- 
timating benefits,  if  any,  to  the  property. 

7.  Eminent  Domain  ®=»204  —  EJvidence  — 
Benefits. 
In  a  proceeding  to  assess  damages  for  taking 
of  part  of  a  tract  for  railroad  purposes,  it  was 


error  to  exclude  evidence  tliat  by  reason  of  the 
construction  of  a  railroad  station  near  the  prop- 
erty the  damages  from  the  condemnation  were 
reduced. 

Ai4>eal  from  Court  of  Common  Pleas. 
Lackawanna  County. 

Appeal  by  Lephe  Hall  and  another  from 
an  award  of  a  Board  of  Viewers  In  condem- 
nation proceedings  by  the  Delaware,  La<^a- 
wanna  &  Western  Railroad  Company.  Prom 
a  Judgment  on  a  verdict  for  plaintiffs  for 
$12,000,  defendant  appeals.  Beversed,  with 
a  venire  facias  de  novo. 

Argued  before  BBOWN,  C.  J.,  and  POT- 
TEB,  STEWABT,  MOSCHZISKEB,  and 
WALLING,  JJ. 

H.  A.  Knapp,  of  Scranton,  for  appellant. 

John  P.  KtUj,  S.  B.  Price,  John  H.  Price, 
and  Cole  B.  Price,  aU  of  Sorantcm,  for  app^- 
lees. 

STEWABT,  J.  This  viras  a  proceeding  tor 
the  assessment  of  damages  for  the  appro- 
priation of  something  less  than  2  acres  of 
land,  out  of  a  tract  containing  20  acres  be- 
longing to  the  plalntlCts,  by  the  defendant 
company  under  Its  right  of  eminent  domain. 
The  land  Is  situate  somewhere  in  lACka- 
wanna  county.  It  may  be  a  matter  of  safe 
inference  that  It  Is  not  far  from  the  dty  of 
Scranton,  but  its  exact  locality  is  nowhere 
described  as  it  should  have  been.  The  ap- 
pellees In  their  argument  aver  that  it  is  in 
the  borough  of  Olenbum.  At  the  time  of 
the  apprc^riatlMi  it  was  farm  land,  and  had 
always  been  so  utilized,  notwithstanding  sev- 
eral years  before  it  had  been  plotted  into 
building  lots.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiffs  In  the  sum  of  $14,- 
118.  The  appeal  Is  from  the  Judgment  enter- 
ed on  the  verdict  The  assignments  of  error 
are  numerous,  but  with  few  exceptions  not 
necessary  here  to  consider,  since  they  all  re- 
late to  the  admission  or  rejection  of  evi- 
dence on  the  trial.  The  second  and  fourth 
assignments  are  fairly  lUustrative  of  ai>pel- 
lanf  s  contention,  and  for  invsent  purposes 
we  may  confine  the  discussion  to  these,  tak- 
ing them  in  their  inverse  order. 

[1,2]  Both  assignments  show  that  the  case 
was  tried  on  a  mistaken  theory  of  the  law 
governing  in  sucb  cases.  Unqaestlcaably  in 
a  proceeding  such  as  this  it  is  entirely  prop- 
er to  take  into  consideration  as  an  element 
of  damage  anything  peculiar  to  the  owner's 
property  that  distinguishes  it  from  the  other 
lands  in  the  same  neighborhood  giving  it  in- 
creased value  in  the  public  market  before  Its 
appropriation.  Otherwise  the  landowner 
would  not  be  receiving  the  full  comp^isatlon 
for  his  deprivation  which  the  law  intends. 
If  he  could  convert  his  land  in  the  general 
market  at  the  time  of  Its  appropriation  by 
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the  railroad  and  ree^7e  an  enhanced  price 
over  and  above  what  his  neighbors  could  re- 
cetre  for  theirs  lacking  the  peculiar  adTan- 
tagea  possessed  by  his,  there  is  no  reason 
why  he  should  not  be  correspondingly  com- 
pensated by  the  railroad  omnpany.  And  this 
Is  equally  true  where  the  peculiarity  which 
gives  enhaaoed  value  to  his  extends  to  lands 
lying  In  a  partlcDlar  locality,  whether  own- 
ed by  one  or  several.  But  It  la  always  to  be 
borne  In  mind  that  the  law  does  not  pre- 
sume the  existence  of.  such  peculiarity  and 
'  the  loss  om  account  of  its  appropriation  by 
the  raUroad;  It  always  rests  npcm  a  party 
claiming  the  extraordinary  damage  first  of 
all  to  show  it,  and  to  show  that  It  was  avail- 
able to  him  for  the  paipose  of  conrersioD  In 
the  pid>llc  market  at  the  time  he  was  de- 
prived of  his  land  by  the  rallxoad  company. 
The  oMce  assertion  of  any  sodi  fact  with- 
out proof  oooiee  to  nothing. 

E3-S]  The  condemnation  of  this  prc^ierty 
oorarred  December  3,  1912.  Admittedly  It 
was  then  farm  land.  Whether  then  so  used 
or  not,  certainly  it  had  not  been  used  for  oth- 
er purposes.  The  plalntUTs  contention  was 
that  it  had  a  value  beyond  that  of  farm 
land.  In  Uiat  It  was  "moat  deatrable  for  sites 
for  summer  residences  either  In  small  lots 
or  in  larger  pleoetT;  that  the  result  of  the 
railroad's  approi»latl<m  was  "to  create  an 
emtankment  aloDg  the  highway  upon  whldi 
the  land  fronted  whldi  roidered  It  Inacces- 
sible and  entirely  destroyed  It  tot  building 
purposes,  so  that  the  only  nse  the  ranalnder 
of  the  i^ot  could  be  pot  to  was  that  of  farm- 
ing." The  grievance  Is  thus  stated  by  ooun- 
xl  for  appellants  in  their  argument,  and  it 
Is  the  whole  of  it,  briefly  expressed.  It  is 
qualified  somewhat  by  the  witness  whose  tes- 
timony Is  the  subject  of  the  fourth  assign- 
ment, which  we  are  now  discussing,  when  In 
answer  to  the  question  put  to  him  on  cross- 
examination,  "Under  all  the  condltluis  prior 
to  the  taking  of  the  property  what  was  this 
land  adai>ted  for?"  he  repUed,  "For  elabo- 
rate and  palatial  hmne  sites."  The  witness 
gave  It  as  his  ocAnUm.  that  the  value  of  the 
plaintiffs'  land  before  taken  by  the  railroad 
was  ¥22,000  for  the  entire  tract,  whereas, 
after  the  tract  of  less  than  2  acres  had  been 
appropriated,  the  value  of  the  whole  tract 
remaining  was  but  $1,700,  the  redaction  be- 
ing due  to  the  t&ct  that  the  tract  was  no 
longer  available  tar  "elaborate  and  palatial 
home  sites,"  it  nowhere  appearing  from  his 
testimony,  nor  indeed  that  of  any  other  wit- 
ness, that  there  was  any  market  or  present 
demand  for  such  sites,  nor  were  any  circum- 
stances shown  from  whltib  present  market  or 
demand  oonid  be  reasonably  inferred.  He 
was  adced  tbie  question,  "The  growth  of  the 
community  up  there  has  been  what,  large  or 
small?"  The  answer  to  this  question  would 
have  afforded  some  ground  of  Inference  as 
to  the  extent  of  the  market,  if  there  was  any. 


His  answer  was,  "It  has  been  small,  but  it 
has  been  madd  up  of  exc^ent  industrial 
people,  who  have  taken  the  property  in  the 
vldnlty  for  home  sites."  We  see  nothing 
iitprobable  in  this  if  the  sites  actually  pur- 
chased had  been  for  "elaborate  and  palatial 
home  sites."  Although  the  witness  had  tes- 
tified that  he  believed  the  tract  In  December, 
1012,  before  taken,  was  of  the  value  of  $1,- 
100  per  acre,  and  would  have  brought  that 
In  the  market,  It  is  very  evldoit  that  his 
estimate  was  based  oo  the  selling  price  of 
small  individual  lots  as  plotted  for  building 
purposes.  This  Is  made  plain  by  his  answer 
to  the  next  question,  that  followed,  "What  is 
the  highest  price  paid  for  any  plot  of  lots  in 
the  vldnlty,  to  your  knowledge.  In  tracts  of 
fire  acres  or  over,  that  was  paid  in  any  sale 
to  your  knowledge,  which  sale  you  used  as 
a  basis  in  determining  the  value  of  the  Mary 
Hall  property?"  To  this  he  replied,  "There 
were  none  for  many  years,"  This  question 
followed,  "I  am  asking  you  to  name  me  the 
highest  price  per  acre  t^iat  any  plot  within 
your  knowledge  brought,'  whldi  plot  was  over 
five  acres  in  area  and  sold  In  the  vldnlty  of 
the  Mary  Hall  property?"  The  answer  was, 
"I  couldn't  be  exact  about  that  I  know  that 
there  was  one  piece  sold  for  about  $4S0,  per- 
haps nearly  |{S00  per  acre,  for  what  was 
available  of  the  whole  tract  Ttitit  was  seven 
or  eight  years  before  the  taking."  Again 
he  was  asked,  "Of  the  sales  within  your 
knowledge  and  on  which  you  base  your  Judg- 
ment as  to  the  value  of  the  Mary  Hall  prop- 
erty, tell  me  the  highest  price  brought  in  the 
sale  of  audi  parcel  of  land  containing  five 
acres  or  over  within  the  last  ten  years?" 
His  answw  was,  "I  am  pretty  sure  it  was 
$4G0  per  acre."  Again,  "Basing  your  opinion 
upon  a  sale  of  property  the  hlghe^  of  which 
was  $450  per  acre,  yon  say  this  land  was 
worth  three  times  aa  much?'  He  answered, 
"Tes;  because  of  Its  location  and  facilities 
for  travel,"  eta  It  Is  not  unimportant  to  note 
that  it  nowhere  appears  in  the  testimony  of 
this  witness,  and  it  la  no  less  true  of  most 
of  other  witnesses  for  the  plaintiffs,  that 
when  the  comparison  is  made  betweoi  the  es- 
timates made  of  plaintiffs'  land  and  the  prices 
paid  for  other  land  in  the  neighborhood, 
no  distinction  is  observed  between  lands  sold 
at  private  sale  and  those  sold  at  public,  if 
any  there  were.  We  only  observe  that  pri- 
vate sales,  as  a  general  rule,  are  not  the  best 
test  of  market  value.  Indeed,  they  can  be 
of  little  aid  except  as  the  terms,  conditions, 
and  drcumstances  under  which  the  sales  were 
made  were  publicly  made  known,  and  it  be 
thus  made  to  appear  that  It  was  market  value 
that  was  in  the  mind  of  the  itarties,  and  that 
alone.  Evidently  what  was  in  the  witness' 
mind  was  not  the  market  value  of  plaintiffs' 
land  when  approivlated,  or  what  it  would 
have  sold  for  as  <me  undivided  tract  at  pub- 
lic sale^  but  what  plaintiffs  could  have  real- 
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Ized  for  It  with  time  and  opportunity  given 
to  sell  it  out  in  lots  or  partels,  upon  such 
terms  as  might  be  agreed  upon  as  to  the  time 
of  payment,  etc.  Even  then  he  Is  silent  as 
to  the  extoit  of  the  demand  for  sudi  lotli; 
in  other  words,  as  to  the  ability  of  the  mai>- 
ket  to  take  them.  The  only  Inference  from 
his  testimony  must  be  that  the  market  and 
demand  were  limited  and  precarloos.  We 
can  do  no  better  here  than  quote  the  lan- 
guage of  Mr.  Justice  Williams  in  Fenna., 
etc.,  R.  B.  Co.  V.  Cleary,  126  Fa.  442,  17  AtL 
468, 11  Am.  St  Sep.  018,  where  he  says: 

"The  true  measure  of  tbe  damages  sustained 
by  any  given  lot  of  land  is  found  in  the  differ^ 
ence  between  the  selling  value  before  and  after 
tbe  entry  complained  of.  Bead.,  etc.,  R.  Go.  v. 
Balthaser,  119  Pa.  472  [18  Atl.  294].  It  is 
proper  to  consider  for  what  purpose  it  may  be 
used  to  advantage,  in  order  to  determine  for 
what  price  it  will  sell.  It  may  be  salable  as  a 
site  for  the  erection  of  a  hotel,  a  factory,  a 
dwelling,  or  a  wharf,  but  it  is  not  proper  to  lay 
before  the  jury  proof  of  what  the  hotel  or  other 
structure  would  cost,  together  with  proof  of  the 
value  of  the  lot  with  such  structure  upon  it,  and 
treat  the  difference  between  these  sums  as  the 
value  of  the  lot.  Such  a  method  would  be  specu- 
lative and  fanciful.  Bqually  improper  is  evi- 
dence showing  how  many  building  lots  the  tract 
under  consideration  could  be  divided  into,  and 
what  sndi  lots  would  be  worth  separately.  It 
is  proper  to  inquire  what  the  tract  is  worth, 
having  in  view  the  purposes  tor  which  it  is 
best  adapted,  but  it  is  the  tract,  and  not  the 
lots  into  which  it  might  be  divided,  that  is  to 
be  valued.  •  •  •  The  jury  are  to  value  the 
tract  of  land,  and  that  only.  They  are  not  to 
determine  how  it  could  best  be  divided  into 
building  lots,  nor  conjecture  how  fast  they  could 
be  sold,  nor  at  what  price  per  lot.  A  speculator 
or  investor,  in  deciding  what  price  he  conld  af- 
ford to  pay,  would  consider  the  chances  and 
probabilities  of  the  situation  as  then  actually  ex- 
isting. A  jttry  should  do  the  same  thing.  They 
are  not  to  inquire  what  a  speculator  might  be 
able  to  realize  out  of  a  re-sale  in  the  future,  but 
what  a  present  purchaser  would  be  willing  to 
pay  for  it  in  the  condition  it  is  now  in.  This  is 
a  rule  that  is  well  settled,  and  the  court  should 
have  drawn  the  attention  of  the  jury  to  it  so  as 
to  have  left  no  room  for  uncertainty  on  their 
part.  They  shoold  have  been  told  that  they  had 
nothing  to  do  with  the  subdivision  of  this  tract, 
the  price  of  the  lots,  or  the  probability  of  their 
sale,  but  that  they  were  to  ascertain  the  fairest 
selling  value  of  the  land  before  and  after  the  en- 
try by  the  railroad  company,  in  order  to  deter- 
mine tbe  actual  damage  done  to  its  owner." 

We  think  this  witness  was  entirely  Incomr 
petent  to  express  an  oplnloa  as  to  the  market 
value  of  tbe  land,  and  tbe  evidence  he  gave 
should  not  have  been  received. 

[6,  7]  Turning  now  to  tbe  other  assignment 
A  witness  called  by  the  defendant,  E.  O. 
Carpenter,  had  testified  that  in  his  Judgment 
the  market  value  of)  the  tract  before  the  ap- 
propriation of  a  part  was  $8,000,  that  its 
value  after  the  appropriation  of  a  part  was 
¥2,500,  and  that  plalntifb'  damages  sustain- 


ed were  $500.  On  Ills  cioss-eKaminatlon  he 
testified  that  in  estimating  the  value  of  the 
land  after  appropriation  he  had  taken  Into 
consideration  as  eniiandng  the  value  of  the 
remainder  the  fact  of  the  station  having 
been  built  by  defendant  OMnpany  near  the 
property.  On  motion  of  plaintiffs'  connsel 
the  entire  testimony  of  this  witness  was 
stricken  oot,  on  the  ground  that  this  was  not 
a  proper  element  of  eetroK.  True,  the  wit- 
ness did  say,  upon  cross-examination,  that 
the  advantage  to  plaintiffs'  property  result- 
ing from  the  ocmTenlent  location  of  tbe 
station  was  an  advantage  in  whldb  all  the 
properties  in  the  nelghborbood  shared;  but 
he  did  not  say  that  they  all  shared  in  like 
degree.  We  find  It  impossible  to  read  tlie 
witness'  testimony  without  ciHnlng  to  the 
condusion  that  what  he  meant  was  that, 
while  aU  the  properties  in  that  neighliorhood 
were  advantaged  by  having  tlie  station  where 
it  Is,  the  plaintiffs'  property  was  esipeciaUy 
advantaged  because  of  its  greater  prt^tln- 
qultr  and  acosaaibility.  He  repeatedly  said, 
dlaHngnlsMng  between  tba  railroad  and  the 
station,  that  it  was  tlie  drcomstanoe  of  the 
locattcm  of  the  lattw,  1420  feet  away,  that 
he  took  into  cmrtderatlon  in  eatl mating  tbe 
advantages  to  the  property.  It  would  aeem 
most  unlikely  that  be  meant  ttaat  a  i«>perty 
a  mile  or  half  a  mUe  away  from  the  staticn 
was  equally  advantaged  by  the  station  with 
one  less  than  400  yards  away;  yet  botb 
would  share  in  tbe  advantage,  though  evi- 
dently not  in  the  same  degree.  What  he 
meant  by  tbe  language  used,  U  there  be  any 
doubt  about  it,  was  toe  tbe  Jury  to  detramine 
under  proper  Instructions,  to  disregard  it  ex- 
cept as  they  found  that  he  meant  that  no 
special  adtrantage  resulted  to  tbe  plaintiffs' 
property  therefrom;  that  except  as  they  did 
so  find  the  testimony  was  competent  and  was 
proper  for  the  jury's  oonsideratlcNi.  Gorgas 
V.  PfaUadelidila.  H.  &  P.  B.  R.  Co„  144  Pa.  1. 
22  AU.  715. 

"True,  a  depot  is  designed  for  the  public  bene- 
fit, but  non  constat  that  the  plaintiffs'  lands 
may  not  be  especially  benefited  therd>y.  The 
very  same  thing  may  be  said  of  the  wlKde  road 
of  which  the  depot  is  part  and  yet  it  is  the 
whole  road,  and  not  merely  that  part  which  hap- 
pens to  be  on  the  private  property  alleged  to  be 
damaged,  which  gives  to  it  that  peculiar  or  spe- 
cial value  which  is  the  subject  of  set-off.  It 
hence  follows  that  while  the  general  advantage, 
resulting  as  well  to  the  public  as  to  the  property 
which  is  the  subject  of  assessment  is  not  to  be 
considered  in  estimating  the  benefits  to  that 
property,  yet  any  and  every  thing  connected  in 
tbe  general  improvement  which  tends  to  increas- 
ing its  value  or  usefulness  to  such  property  may 
be  considered." 

This  was  said  in  respect  to  tbe  location  of 
a  station  in  Pittsburgh  &  Leke  Erie  R.  R. 
Co.  V.  Robinson  &  Rea,  85  Pa.  426.  It  was 
error  to  strike  from  tbe  reoord  tbe  testimony 
of  this  witness. 
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Tbe  aeoond  a^d  foaztb  asaigimients  of  en- 
lor  axe  siutalned,  and  the  Judgment  is  re- 
Twaed,  with  a  renlre  fadas  de  novo. 


HFFANI  T.  DELAWARE,  L.  &  W.  B.  00. 
(Supreme  Ooart  ot  Pennsrlvania.    Oct  7, 1918.) 

1.  Evidence  «=>501(7)  —  Mabxst  Valux  ot 
Lard  Cohokknsd— Basis  ot  Opinion. 

A  witneaa  havUtg  no  direct  knowledge  of 
In  the  neighbwbood  of  the  land  con- 
demned could  not  teatUy  aa  to  the  land's  market 
Talne  based  on  his  examination  at  public  records 
of  conveyances  in  the  neighborhood  to  ascertain 
consideration  named  in  the  deeds. 

2.  £VZDBN0K  «:afi02  — .OVimON  TtorZKOKT  — 
CBOaB-X^XAlONAlIOH— VAXXTS  OT  LAND. 

In  a  proceeding  to  assess  damages  to  a 
tract  from  the  condemnation  of  part  thereof  tor 
railroad  pnrposes,  a  witness  as  to  tbe  value  of 
plaintiff's  land  might  be  cross-examined  as  to 
what  it  would  bring  at  public  sale ;  such  exami- 
nation bearing  upon  witness'  competency  to  tes- 
tify aa  to  its  market  value. 

3.  EStidbroe  «=s>50a-^OBOfls-IDzaiaHAiTON  — 
VAI.TTK  or  Land. 

Wheia  a  witness  wsa  asked  the  maricet  val- 
ue of  land  remaining  after  a  partial  condem- 
nation, be  might  then  be  asked  the  market  value 
of  the  land  condemned,  in  view  of  the  rule  al- 
lowing cross-examination  to  embrace  any  perti- 
nent question  enabling  the  jury  to  place  a  fair 
estimate  on  a  witness*  testimony. 

4.  evisknoe  ^s>601(7)  —  valttk  ot  land  — 
Basis  ot  Oknion— Pboduotivkness. 

In  a  proceeding  to  assess  damages  for  cou- 
dannation  of  part  of  tract,  it  was  error  to  per- 
mit a  witness. to  testify  as  to  its  market  value, 
where  his  information  as  to  value  was  based 
■dely  on  the  productiveness  of  the  land. 

Appeal  £rom  Court  of  Common  Plew,  Sos- 
^uefaanna  Connty. 

Appeal  by  Jennie  L.  Tiffany  from  an  award 
of  a  board  of  viewers  In  condemnation  pro- 
ceedings by  the  Delaware,  Lackawanna  & 
■Western  Ballroad  Company.  Verdict  for 
plalntlfT  for  $3,168.10,  Judgment  thereon,  and 
defendant  appeala  Reversed,  and  venire 
fitdas  de  novo  awarded. 

Argued  before  BROWN,  O.  J^  and  POT- 
TEB,  STEWART,  FBAZBR,  and  WALLINQ, 
». 

J.  H.  Oliver  and  D.  B.  Reese,  both  ot 
8cnmt<Mi,  for  appellant 
J.  H.  Kelly,  of  Montrose,  for  apptilee. 

STBWABT,  J.  In  many  of  Its  features 
fills  case  closely  resembles  that  of  Hall  v. 
Same  Defendant,  105  Atl.  98,  In  which  the 
oidnion  has  Just  been  handed  down.    Both 


were  appeals  from  Jndgrments  entered  In  pro- 
ceedings for  the  assessment  of  damages  for 
appropriation  of  land  under  the  right  of  emi- 
nent domain,  and  the  questions  here  raised, 
with  a  single  exception,  are  questions  dis- 
cussed in  the  former  case.  The  assignments 
of  error  presented  in  eadi  for  our  considera- 
tion relate  in  the  main  to  the  admission  and 
rejection  of  evidence  upon  the  triaL 

Plaintiff  Is  the  owner  of  a  farm  in  Sus- 
quehanna county  containing  185  acres.  The 
defendant  company  appropriated  out  of  it  32 
acres  and  a  fraction  <for  the  purpose  of 
straightening  and  Improving  its  line  of  tra(^ 
In  July,  1912.  The  Jury  of  view  awarded 
plaintiff  $2,250;  on  appeal  therefrom  the 
Jury  rendered  a  verdict  of  98,168.10,  which 
included  certain  damages  for  delay  of  pay- 
ment The  chief  distinction  between  the.  cas- 
es lies  in  the  fact  that  In  the  Hall  Case  the 
coutioveroy  was  over  special  damages  claim- 
ed by  plaintiff  because  of  the  marketability 
of  the  land  for  building  sites,  which  It  was 
claimed  was  destroyed  by  the  appropriation 
of  tbe  lands  taken  by  the  railroad  out  of  the 
whole  tract  while  here  tbe  question  was  the 
extent  of  the  depreciation  of  the  market  val- 
ue of  plaintiff's  property  not  distinguished 
by  any  special  or  i)ecullar  advantage  over 
similar  land  in  the  same  neighborhood.  Not- 
withstanding the  distinction,  the  assignments 
of  error  in  this  case,  for  the  most  part,  raise 
the  same  questions  that  were  considered  in  the 
other — the  qualification  of  the  witnesses  call- 
ed by  the  plaintiff  to  testify  as  to  the  value 
of  the  tract  before  and  after  the  apprc^rla- 
tlon  of  a  part  It  will  not  be  necessary  to 
review  at  length  all  the  asslgnmMits  of  error. 
A  review  of  several  of  than  will  be  quite  suf- 
ficient to  state  the  general  principles  of  law 
applicable  in  such  a  case,  and  we  will  en- 
deavor to  state  them  In  sudi  a  way  as  it  will 
be  made  apparent  whidi,  it  any,  of  the  as- 
signments show  transgression. 

[1]  Tbe  first  witness  called  by  the  plaintiff 
was  John  J.  Relgel,  a  dvU  engineer  and  sur- 
veyor of  26  years'  standing.  He  was  offered 
as  an  expert  on  land  values  to  express  an 
opinion  as  to  the  market  value  of  plalntifTs 
lands  before  and  after  the  appropriation. 
Some  time  before — it  does  not  appear  how 
long — ^in  a  condemnation  proceeding  for  the 
railroad's  appropriation  of  part  of  the  farm 
adjoining  Oie  plaintiff's,  ttila  same  witness 
was  called  to  testify.  He  wati  there  asked 
his  opinion  as  to  the  market  value  of  the 
land  considered,  and  he  declined  to.  answer, 
giving  as  his  reason  that  he  did  not  know  the 
value  of  the  land  in  the  vldnlty.  As  a  wit- 
ness here  his  attention  was  directed  to  the 
answer  he  made  In  that  caee,  and  this  gnes- 
tI<Hi  flollows : 

"And  np  to  1912,  up  to  that  time,  did  you 
know  of  the  sale  of  any  farm  land  in  that  vldn- 
lty r 
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He  answered:  I 

"No;  not  distijictlr.  I  have  looked  np  the 
record*  rince  then,  and  fonnd  what  sales  were 
made,  and  I  know  the  character  ot  the  land." 

An  objection  followed  to  the  oompetency  of 
the  witness,  whldi  was  ovemded,  witb  this 
observation  bj  tbe  oonrt: 

"That  is  the  one  waj  the  witness  may  have 
obtained  information  regarding  the  valaes." 

To  tbla  tbe  witneav  replied: 

"Tes,  I  did.  I  know  of  sales,  and  I  looked  np 
the  records  so  far  as  I  oonld,  and  ascertained 
the  prices  and  areas,  areas  mainly;  and  when 
I  beard  tbe  testimony  concerning  some  of  them, 
it  removed  tbe  doabt  I  had  in  mind,  even  in  tbe 
Jankorahi  afbdr." 

Hie  donbt  referred  to  oonld  baye  meant 
nothing  less  than  the  donbt  he  had  preylonsly 
felt  as  to  his  own  competency  to  express  an 
opinion.   On  cross-examination  be  was  asked: 

"Name  me  the  farms  yon  Imew  and  had  any 
Imowledge  of  prior  to  1912,  of  sales  prior,  to 
1912,  where  you  knew  the  acreage  of  the  farms 
sold  and  tbe  price  obtained  in  this  Tidnity,  and 
npon  which  yon  base  yonr  Jndgment  in  this 
ease." 

He  answered: 

"I  can't  give  yon  one  that  I  can  now  recall 
that  I  knew  of  in  1912." 

This  qneatlon  followed: 

"Did  yon  learn  of  them  since  1912?" 

He  answered: 

"7e8,  and  I  knew  of  sales  that  were  made,  and 
I  simply  lacked  the  information  of  the  acreage, 
or  the  price  paid  in  dollars  and  cents." 

The  lnGOiiv>etency  of  this  witness  la  too 
manifest  to  call  for  discussion.  His  testimo- 
ny shows  not  only  an  ntter  lacic  of  personal 
knowledge  or  familiarity  witb  those  things 
which  qualify  a  witness  to  express  an  opin- 
ion as  to  market  value  in  estimating  dam- 
ages in  such  cases,  bat  It  discloses  an  efEort 
on  the  pkrt  of  the  witness  to  qualify  himself 
as  a  witness  by  resorting  to  the  public  rec- 
ords to  learn  therefrom  what  sales  of  land 
had  been  made  in  the  neighborhood,  what 
made,  and  the  prices  obtained  therefor — a 
moat  objectionable  proceeding  from  every 
point  of  view.  In  the  first  place,  the  public 
records  sjpeak  for  themselves.  If  in  this  case 
they  proved  anything  proper  to  be  inquired 
of,  they  should  have  been  produced  in  evi- 
dence. The  witness  was  not  competent  to 
testify  as  to  what  he  as  an  Individual  had 
learned  from  them.  Bat  It  is  manifest  they 
could  have  proved  nothing  as  to  the  market 
value  of  the  land,  which  was  the  sole  in- 
quiry in  the  case.  The  consideration  named 
in  a  deed  concerns  no  one  but  the  parties  to 
the  instrument;  as  to  others,  it  is  a  matter 
of  no  consequence  whether  correct  or  not,  and 
at  best  is  only  prima  £aci&   The  result  would 


b^  if  admitted  in  a  case  like  ttais,  tiw  open- 
ing op  of  as  many  coUatetal  inquiries  as 
there  wen  deeds  exainlned.  We  are  decidedly 
of  opinion  that 'the  objection  to  this  witness' 
testimony  should  hare  prevailed. 

[2]  Hie  next  witness  to  whose  testimony 
we  shall  refer  la  Fred  Bennett  On  cross- 
examination  he  was  asked: 

"If  this  farm  had  beat  set  op  at  public  sale 
as  of  the  date  13th  July,  1912,  with  due  notice 
to  an  who  may  wish  to  buy  it,  that  it  was  go- 
ing to  be  sold  as  of  about  that  time  or  date,  bo 
that  every  one  who  might  wish  be  present  and 
bid,  in  the  open  market,  and  the  property  was 
sold  after  such  notice,  what  in  yonr  jndgment 
wonld  it  bring  at  sndi  a  sale?" 

It  was  objected  to: 

"Because  it  is  not  what  it  wonld  bring  at  a 
sale^  it  is  what  tbe  market  valne  is.  We  object 
to  it  as  not  croM-esiaminatiim,  immaterial,  ir- 
relevant, and  incompetent." 

In  view  of  the  estimate  given  by  the  wit- 
ness in  his  examination  in  dilef,  it  is  difficult 
to  understand  the  force  of  this  objection,  and 
yet  the  court  disallowed  the  question,  merely 
saying: 

"I  don't  think  that  ia  a  fair  test  on  cross- 
examinaticHi." 

The  refnsal  of  tbe  oourt  to  allow  the  cross- 
examination  is  assigned  for  error.  In  Daris 
V.  Penna.  K.  R.  Co.,  215  Pa.  581,  84  Atl.  774, 
7  Ann.  Cas.  581,  foUowed  by  Bea  v.  Pitts- 
burgh &  O.  B.  R.  Ck>.,  229  Pa.  106,  78  Atl.  73, 
140  Am.  St  Bep.  721,  it  is  said: 

"After  a  witness  has  testified  in  chief,  •  •  • 
the  largest  latitude  shoold  be  allowed  on  cross- 
examination;  •  •  •  in  fact  any  and  every 
pertinent  question  may  be  put  to  him  on  cross- 
examination  which  will  enable  the  jury  to  place 
a  fair  estimate  on  his  testimony  as  to  the  dam- 
ages sustained  by  the  plaintiS  by  the  construc- 
tion of  the  road  through  the  latter's  pr^nises." 

The  learned  Judge,  In  his  ruling,  not  only 
failed  to  observe  the  distinction  between  the 
restrictions  imposed  where  the  examination 
is  in  chief  and  where  the  cross-examination 
has  been  entered  upon,  but  he  wholly  disre- 
garded the  fact  that  the  question  he  disallow- 
ed was  in  strict  conformity  with  the  rules  of 
evidence.  It  was  error  to  reject  it  Here, 
as  in  the  case  to  which  we  have  above  refer- 
red, and  in  which  tbe  opinion  has  Just  been 
handed  down,  there  was  a  singular  failure 
on  thie  part  of  the  court  counsel,  and  wit- 
nesses to  distinguish  between  public  and  pri- 
vate sales  as  aids  in  the  determination  of 
market  values.  It  would  be  strange  indeed 
under  such  circumstances  if  the  Jury  es- 
caped like  error.  Private  sales  may,  and  in 
certain  cases  do,  furnish  a  test  of  market 
value,  and  it  sometimes  happens  that  thpy 
are  the  only  tests  available;  but,  for  the 
very  reason  that  they  are  private,  as  dis- 
tinguished from  sales  at  public  outcry,  where 
pro{>erty  is  s<^d  at  a  time  and  idace  appolnt- 
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ed  by  p-abUtc  announcement,  upon  terms  made 
publldy  known,  and  competitive  Mddlng  Is 
inrlted  and  espected,  It  cannot  be  said  that 
they  reflect  the  market  value  of  the  property 
sold  in  like  degree  with  public  sales.  As  a 
geoeral  rale,  none  are  Interested  In  a.  private 
sale,  except  the  parties  to  the  partlcnlar 
transaction ;  they  alone  know  the  conslderar 
tkm  and  Indnoem^it  that  led  to  the  sale  and 
parcbase,  and,  for  all  that  the  ptibllc  Is  given 
to  know  the  consldemtlons  upon  one  side  and 
tbe  other  that  Influenced  the  transaction,  may 
not  hare  been  such  as  the  law  reoognixes  as 
afllecting  or  refl/ectlng  market  value.  At 
best,  a  private  sale  where  Its  terms  and  ooQ' 
dltloos  are  known  <»ily  to  the  parties  to  tbe 
contract,  Is  but  an  expression  of  an  opinion 
by  tbe  parties  concerned  therein  as  to  tbe 
market  value  of  the  partlcnlar  property  the 
subject  of  the  sale,  and  they  alone  can  speak 
from  personal  knowledge  of  the  particulars 
of  the  sale  The  distinction  between  tbe  two 
kinds  of  sales  has  a  double  significance;  tt 
calls  for  c«mslderatlon  In  determlliting  the 
competency  of  the  witness  to  express  an  opin- 
ion as  to  tbe  market  value— a  question  which 
Is  always  for  the  court— and.  If  admitted,  for 
this  purpose,  it  calls  for  ooBSideratlon  in 
eonnectian  with  the  weight  to  be  allowed  It  by 
tbe  Jury. 

[9, 4]  We  very  briefly  notice  several  ot  tbe 
remaining  ssslffimienta  One  relates  to  t2ie 
ruling  of  the  court  In  diaaUowlng  a  question 
put  to  the  witness  Wrii^t  on  croas-examlDa- 
ti<«.  He  was  asked  the  market  value  of  tbe 
land  Tonalnlng  after  tbe  appropriation.  Be 
replied,  in  the  neighborhood  of  (10.  Be  was 
then  asked  the  market  value  of  the  32  acres 
that  had  been  appropriated.  This,  uader  ob< 
Jection,  was  disallowed.  Here  again  the  rule 
we  have  above  dted,  allowing  on  cros»«x- 
amlnatlcm  to  jambrace  any  pertinent  question 
that  would  enable  the  Jury  to  place  a  fair 
estimate  uMn  a  witness*  testimony,  was  dlsre- 
gaided,  and  so  in  several  other  of  the  asslgn- 
ments.  Another  striking  departiuefTom  the 
only  correct  way  of  estimating  damages  in 
raeh  case  is  to  be  found  In  tbe  testimony  of 
the  witness  TIngley.  Hie  only  basis  for  tbe 
oidnlon  he  gave  as  to  the  market  value  of  tbe 
land  was  its  productiveness  before  the  de- 
fendant appropriated  it,  and  the  «>nly  basis 
for  his  opinion  as  to  the  value  after  was  bas- 
ed on  a  sltuaticni  and  ooDdltlon  be  found 
three  or  fotar  years  after  when  its  produc< 
Uveness,  as  be  testifles,  bad  been  destroyed 
because  of  tbe  absolute  neglect  of  the  proper- 
ty by  the  own»  during  Qie  Intervening  years, 
wUcb  extended  to  the  buUdinga  and  facUltieB 
aawdlas  the  land. 

"An  wUmate  of  value  which  is  not  a  market 
value,  but  a  value  based  upon  prodactirenesa 
alone,  ifaonld  be  withdrawn  from  the  Jury." 
White  T.  Penna.  R.  E.  Co.,  229  Pa.  480,  78  Atl. 
1035,  88  Ll  K.  A.  (N.  S.)  1040. 


Another  assignment  of  error  relates  to  the 
rejeetloa  of  evidence  (m  cross^xamination 
which  was  tntttided  to  AUAt  the  price  plaln- 
tifT  paid  fbr  the  land  some  five  years  before. 
This  would  call  for  consldetation  had  not  the 
several  questions  been  wlthdravni.  As  we 
read  the  record  a  withdrawal  followed  each 
time  the  question  was  asked.  It  is  not  there- 
fore now  before  us.  Furthermore,  tbe  pur- 
pose of  the  questioD  then  asked  was  not  dls^ 
closed.  We  only  know  from  tbe  assignment 
and  argument  the  purpose  of  the  question. 

It  is  unnecessary  to  discuss  tbe  case  fur- 
ther. We  have  restated  tbe  rtde  governing 
tiie  testim<Hiy  in  Bndb  cases,  which,  if  follow- 
ed,' fi^l  avoid  a  repetition  of  tbe  errors  point- 
ed out  on  aootber  trial. 

Vor  tbe  reasons  we  have  indicated,  tbe 
Judgment  is  reversed,  and  venire  facias  de 
novo  is.  awarded. 


MARSHAIiL  V.  INHABITANTS  OF  XORK. 

(Supreme  Judicial  Court  ot  Maine.     Oct  10, 
1918.) 

Towns    «=>39(1)   —   CONTBACTS  —  AUTHOBI- 
ZATTON. 

Attorney  employed  by  bridge  building  com- 
mittee, without  due  authorisation  of  the  town, 
held  not  entitled  to  recover  from  the  town  for 
services  rendered. 

Report  from  Supreme  Judicial  Court,  York 
County,  at  Law. 

Action  by  Frank  D.  Marshall  against  the 
Inhabitants  of  Tork.  Case  retorted.  Judg- 
ment for  defendants. 

Argued  before  CORNISH,  a  J.,  and 
SPEAR,  HANSON,  PHIUBROOK,  DUNN, 
and  MORRIIiL,  JJ. 

John  0.  Stewart,  of  TorkvlUe,  and  Cleaves, 
Waterhouse  &  Emery,  of  Biddeford,  for  plain- 
tiff. 

El.  P.  Spltmey,  of  North  Berwick,  and  J. 
O.  Bradbury,  of  Saco,  for  defendants. 

COBNISfi,  O.  J.  The  plaintiff  seeks  to  re- 
cover the  sum  of  $455.93  for  legal  services  al- 
leged to  have  been  rendered  the  defendant 
town,  between  November  1,  1906,  and  April 
28,  1908,  ta  connection  with  tbe  building  of 
the  so-called  York  bridge.  For  the  fuU  facts 
connected  with  the  transactlcm  reference 
may  he  had  to  the  cases  of  Blaisdell  v.  In- 
habitants of  York,  110  Me.  BOO,  87  Atl.  361, 
and  to  Blaisdell  v.  Inhabitants  of  York,  104 
Atl.  699,  and  Stewart  v.  Inhabitants  of  York, 
104  AU.  701,  decided  herewith. 

No  question  is  raised  as  to  the  performance 
of  the  services  diarged  for  nor  the  reason- 
ableness of  tbe  amount.    The  sole  basis  oC 
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the  plaintiff's  daim  1b  his  employment  bj  the 
four  members  of  the  building  committee  of 
seven  chosen  at  the  town  meeting  held  on 
Octdier  13,  1906.  No  other  authorization 
is  asserted.  If  that  ccmimittee  had  no  au- 
thority to  employ  counsel  at  the  expense  of 
the  town,  then  the  plaintiff  cannot  recoTo:  in 
this  case. 

In  Stewart  v.  Inhabitants  of  York,  decided 
and  announced  herewith,  the  Identical  ques- 
tion was  presented,  and  this  court  distinctly 
held  that  the  committee  did  not  possess  this 
power  which  they  assumed  to  exercise,  and 
therefore  did  not  bind  the  town  by  their 
acts.  The  same  principle  applies  here  and 
for  the  reasons  stated  in  that  opinion,  which 
reasons  it  is  unnecessary  to  repeat.  No  facts 
appear  in  this  case  to  differentiate  it  from 
tbat,  and  none  which  either  enlarge  the  au- 
thority of  the  committee  or  the  legal  rights 
of  the  plaintiff. 

Hie  ^itry  must  therefore  be: 

Judgment  for  defendants. 


MABTIN  ▼.  JOEDAN. 

(Supreme  Judicial  Court  of  Maine.    Oct  80, 
ISIS.) 

1.  EVIDENCB  «S»18— VaLTJE  OF  TntBEB  liAWDS 
— JtrMCIAL  NoTtCE. 

The  court  will  take  judicial  notice  of  the 
fact,  as  a  matter  of  common  knowledge,  that 
50  or  75  years  ago  timber  lands  were  of  but 
little  value,  and  that  owners  paid  bat  little  at- 
tention to  what  occupants  upon  their  land  were 
doing. 

2.  Advebbs  Possession  «s>43(€)  —  Pbesobif- 

TION. 
Where  father  and  son,  either  singly  or  snc- 
ceaaively,  occupied  property  for  20  years  in  a 
manner  consistent  with  all  the  elements  of  pre- 
scriptive title,  at  the  expiration  of  such  time 
title  was  acquired  and  became  absolute. 

On  Motion  ttom  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Trover  by  John  Martin  against  Nathaniel 
M.  Jordan.  Verdict  for  the  plaintiff.  On 
motion  to  set  aside  verdict  Motion  over- 
ruled. 

Ai^ed  before  CORNISH,  C.  J.,  and 
SPBAB,  HANSON,  PHIIiBROC«,  DUNN, 
and  MORiBIIX<,  JJ. 

Shaw  &  Thornton,  of  Houlton,  for  plaintiff. 
Doherty  &  Tompkins,  of  Houlton,  and  W. 
I.  Butterfleld,  of  BUugman,  for  defendant 

PER  OUBIAM.  This  Is  an  action  of  trover 
tot  the  value  of  logs  alleged  to  have  been 
converted  by  the  defendant  The  verdict  was 
for  the  plaintiff.    The  case  comes  up  on  mo- 


tion to  set  aside  the  verdict:  (1)  Because  It 
is  excessive;  (2)  because  It  is  against  the 
law  and  evidence.  We  do  not  think  the  ver- 
dict need  be  disturbed  on  the  first  ground, 
the  real  contest  being  the  ownership  of  the 
land  upon  which  the  logs  were  cat  The 
plaintiff  claims  to  own  the  land  by  prescrip- 
tion, and  his  title  depends  entirely  upon  this 
right.  The  defendant  has  a  record  title,  ex- 
cepting tlie  public  lots,  and  lots  conveyed  to 
settlers,  and  one  or  two  other  matters  not 
Important  here. 

It  will  avail  no  purpose  to  enter  in  detail 
upon  an  analysis  of  the  testimony.  A  gener- 
al statement  of  the  case  shows  that  the  plain- 
tlfl's  father,  William  Martin,  b^au  to  occupy 
the  premises  about  75  years  ago.  Ilie  plaintiff 
succeeded  to  the  rights  of  bis  father  about 
60  years  ago,  or  In  about  25  years  after  Ills 
father  began  to  occupy.  The  question  Is, 
whether  the  character  of  this  occupancy, 
through  ample  years  to  do  so,  was  such  as 
to  give  a  prescriptive  title.  Tbeare  Is  evi- 
dence. If  believed  by  the  Jury,  to  show  that 
the  area  which  the  plaintiff  claimed  had  for 
60  or  60  years  been  fenced  and  pastured  by 
a  "large  stock,"  as  expressed  by  John  Martin, 
who  at  the  time  of  the  trial  was  77.  One  of 
the  defendant's  witnesses  testified  to  the 
fence  on  the  road  for  50  or  60  years,  and 
"perhaps  lf>nger." 

The  jury  were  also  warranted  In  finding 
that  this  territory  had  at  some  time  been  cut 
over,  and  later,  and  at  the  time  of  the  trial, 
largely  covered  with  second  growth,  and  that 
portions  of  the  area  had  been  cultivated  and 
planted. 

Upon  all  the  facts  viewed  In  the  light  of 
the  circumstances  In  which  they  occurred,  we 
are  Inclined  to  the  opinion  that  the  verdict 
should  stan^. 

[1,2]  The  court  will  take  Judldal  notice 
of  the  fact,  as  a  matter  of  common  knowl- 
edge, that  60  or  75  years  ago  tindiw  lands 
were  of  but  little  value.  The  owners  thai 
paid  but. little  attention  to  what  occupants 
upon  their  lands  were  doing.  This  veey  case 
shows  bow  careless  occupants  and  osvners' 
were  In  these  early  times.  The  owners  then 
conveyed  to  Martin,  Sr.,  the  wrong  lot,  and 
afterward  corrected  It  In  later  years  any 
kind  of  timber  land  has  become  very  valu- 
able; and  lands  that  50  years  ago,  were 
sacrificed  for  the  pittance  of  the  tax  assessed 
upon  them  have,  in  later  years,  been  sought 
with  avidity.  But  WUUam  and  John  Mar> 
tin's  occupancy  began  many  years  ago.  It 
they,  either  singly  or  successively,  occupied 
this  lot  for  20  years  in  a  manner  consistent 
with  all  the  elements  of  prescriptive  title,  at 
the  expiration  of  20  years  of  such  occuiiancy, 
whether  under  William  or  John,  then  title 
was  acquired  and  became  absolute.  Of  this 
title  neither  could  be  subsequently  divested 
except  by   conveyance  or  loss   by  adverse 
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oaage.  WMle  mudb  erklenoe  occarrlng  of  re- 
cent date  was  coDtradlctory  to  the  plaintiff's 
claim,  we  are  yet  IncUned  to  the  opinion  that 
the  Jury  npon  all  the  evidence  were  warrant- 
ed In  finding  that  the  occnpancy  of  William 
and  John  Martin  may  baT.e  ripened  into  a 
title  many  years  ago. 
Motion  OTermled. 


SPINNET  T.  DEKRIOE. 

(Svpreme  Jndiclal  Oourt  <^  Maine.    Oct  80, 
1018.) 

New  Tbial  ^=>76(1)— Excessive  Dauaoes. 

^nie  oonrt  baa  no  right  to  distarb  a  verdict 
.  aasesslng    damages,   althongh   larger   than    the 
court  woald  have  found  npon  the  testimony,  un- 
less the  verdict  is  so  excessive  as  to  show  abase, 
prejudice,  or  a  failure  to  nnderstand  the  case. 

On  Motion  from  Supreme  Judicial  Court, 
York  County. 

Suit  by  Ebenezer  Spinney  against  Bansom 
M.  Derrick.  Verdict  for  platntift.  On  mo- 
tion of  defendant  to  set  aside  the  vwdlct 
Motion  overruled. 

Alined  before  CORNISH,  O.  J.,  and 
SPBAB,  HANSON,  PHUiBROOE,  DUNN, 
and  MORBILZ/^  JJ. 

Elvlngton  P.  Spinney,  of  Nortti  Berwick, 
for  plaintiff. 
Aaron  B.  Cole,  of  Elttery,  for  defendant 

PEB  CURIAM.  This  case  comes  up  on 
motion  by  defendant.  It  is  a  case  in  which 
the  plaintiff  brings  suit  against  defendant, 
aliasing  that  defendant  polluted  the  water 
perorating  into  the  plaintifl'B  well,  thereby 
making  the  plaintiff  sick.  The  case  was 
tried  and  a  verdict  returned  for  the  plaintiLfl 
tor  $181.2K.  The  evidence  In  this  case  pre- 
sents a  pure  question  of  fact  peculiarly  adapt- 
ed to  the  determination  of  a  Jury.  The  only 
question  which  can  be  fairly  raised  upon  the 
motion  is  whether  the  testimony  was  suffi- 
cient to  suppwt  the  verdict  While  the 
amount  may  have  been  larger  than  the  court 
would  have  found  upon  the  testimony,  yet 
the  court  has  no  right  to  disturb  the  verdict 
in  this  respect,  unless  it  was  so  excessive  as 
to  show  bias,  prejudice,  or  a  failure  to  un- 
derstand the  case. 

Motion  overruled. 


MeTVEB  et  aL  t.  BTBLL  et  ox. 

(Supreme  Judicial  Court  of  Maine.    Dee.  12, 
1918.) 

1.  Sauls  4=3S&— MomncAiion— Subbquxht 
CoHTRAcra 
Where   parties  fixed  their  rights  and  lia- 
bilities npon  a  sale  of  fertilizer  by  a  lease  or 


contract  it  was  competent  foe  them  to  aniud 
or  modify  its  terms  and  secure  it  by  a  mort- 
gage. 

2.  Saucs  «s>59— MoDinoAnoir  — Gorbibuo- 

TIOR. 

Where  parties  fixed  their  rights  and  lia- 
bilities upon  a  sale  of  fertilizer  by  lease  or  con- 
tract and  later  seller  took  from  buyer  a  real 
estate  mortgage  to  secure  payment,  the  two 
contracts  should  be  construed  together. 

8.  Saues  «=989— MonmoAxioii— "Imkkdxaib- 

it"— "  Liqdidate.  " 
Where  the  consideration  for  a  land  lease  or 
contract  was  $2S4  worth  of  fertilizer  which  was 
to  be  paid  for  from  contemplated  potato  crop, 
if  sufficient,  but  in  any  event  234  barrels  of 
potatoes,  and  seller  subsequently  took  a  note- 
less mor4iage  referring  to  lease  as  consider- 
ation, which  mortgage  contained  clause  provid- 
ing that  <m  defMlt  "the  annt  of  $284  shaU  im- 
mediately become  dneiand  payable,"  the  word 
"immediately"  indicates  agreement  to  liquidate 
for  $234  (citing  Words  and  Phrases,  vol.  6, 
pp.  4178,  4174). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Imme- 
diately; liquidate.] 

4.  BSTOPPK,  «S>78(1)— AOBEXMEKT  TO  lilQUI- 

DATK— Binding  Both  Pabtixs. 
An  agreement  to  liquidate  is  binding  upon 
both  parties,  and  one  cannot  claim  liquidation 
if  to  his  advantage,  and  disclaim  if  to  his  dis- 
advantage. 

6.  Sales  «=>S9  —  Constbuotion— Action  fob 
Liquidated  buic. 
Where  the  only  consideration  for  a  mort- 
gage given  by  buyer  to  seller  was  a  prior  lease 
or  contract  and  the  mortgage  recited  that  it 
"is  given  as  collateral  security  for  the  per- 
formance of  said  contract  and  does  not  de- 
prive grantor  of  any  right  of  action  for  breach 
of  its  conditions,"  an  action  <»i  such  contract 
could  be  maintained  for  the  sum  liquidated  in 
the  mortgage  which  was  also  the  consideration 
for  the  lease  contract 

Exceptions  from  Supreme  Judicial  Court 
Aroostook  County,  in  Equity. 

Action  by  M.  J.  Mclvor  and  another 
against  Napoleon  Bell  and  wife.  Verdict 
for  plaintiffs,  and  defendants  except  Excep- 
tions sustained. 

Argued  before  CORNISH,  0.  J.,  and 
SPEAR,  HANSON,  DCNN,  and  MOB- 
RUX,  JJ. 

George  J.  Keegan,  of  Van  Buren,'and  Pow- 
ers &  Oould,  of  Ft  Fairfield,  for  plaintiffs. 

L.  V.  Thibodeau,  of  Van  Buren,  and  Shaw 
&  Thomtcm,  of  Houlton,  for  defendants. 

DUNN,  J.  An  Arooisto<A  county  farmer, 
of  tbe  name  of  Napoleon  Bdl,  went  from  his 
home  in  Hamlin  Plantation  to  the  store  of 
the  plaintiffs  in  the  town  of  Van  Buren,  and 
negotiated  with  them  for  a  supply  of  fertil- 
izer.    Their  trading  merged   in   a   written 
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agreement  tmder  seal,  dated  February  10, 
1916,  variously  styled  a  "contract"  or  "leaae." 
By  the  terms  of  tbat  agreement,  for  a  con- 
sideratioii  recited  as  |234  and  additionally 
good  and  sufficient,  Bell  and  his  wife  pur- 
ported to  "lease  and  convey"  to  the  plaintiffs 
"my  farm,"  for  the  term  of  ten  months  f r(»n 
the  day  of  the  date  of  the  writing.  They 
further  agreed  to  carry  on,  plant,  and  sow 
the  farm,  at  their  own  expense,  to  the  ap- 
proval ot  the  plaintiffs;  and,  in  a  hnsband- 
liice  manner,  to  cultivate,  hAirvest,  and  store 
the  crop  under  the  supervision,  control,  and 
direction  of  the  latter.  Moreover,  the  de- 
fendants covenanted  to  deliver  to  the  plain- 
tiffs, in  Van  Buren,  between  September  20 
and  October  30,  1916,  firom  the  contemplated 
crop  if  snffident,  but  absolutely  In  any  event, 
234  barrels  of  Aroostook  prize  potatoes  at 
$1  a  barrel,  or  to  pay  the  current  value 
thereof.  The  plaintiffs  agreed  to  pay  Bell 
the  stipulated  price  for  potatoes  of  that 
quantity  and  variety,  and  to  "release  and 
convey"  to  him  and  his  wife,  all  the  remain- 
der of  the  crop.  Socm  following  upon  the 
execution  and  delivery  of  the  contract,  and 
as  the  only  consideration  therefor.  Bell  re- 
ceived fertilizer  of  the  plaintiffs  for  which 
they  charged  him  $234.  Stopping  here,  tl^e 
"lease"  constituted  a  security  for  the  pay- 
ment of  the  purchase  price  of  the  fertilizer, 
which  payment  the  one  was  obligated  to 
make,  and  the  others  were  bound  to  receive, 
in  potatoes  at  an  agreed  price. 

But  the  negotiations  did  not  stop  there, 
liater  on,  to  be  precise  a«  to  time,  on  the 
4th  day  of  May  in  the  same  year,  aftw  Bell 
had  recdved  the  commercial  manure,  he  and 
his  wife  gave  to  the  plalntlfTs  a  mortgage  of 
the  aforesaid  farm.  The  mcHtgage,  In  which 
the  consideration  is  stated  as  $234,  Is  defeasi- 
ble, to  quote  its  term.  If  the  mortgagor — 

"shall  truly  perform  the  conditionB  of  the  po- 
tato contract  and  lease  signed  by  said  Napoleon 
Bell  and  Evelyn  Bell  in  favor  of  said  M.  J. 
Mclver  and  W.  K.  Watson,  doing  baslness  un- 
der the  title  and  firm  name  of  Mclver  &  Wat- 
son at  Van  Burrai,  Maine,  and  in  default  there- 
of, the  sum  of  two  hundred  and  thirty-four  dol- 
lars shall  immediately  become  due  and  pay- 
able. This  moTtgage  is  given  as  collateral  se- 
curity for  the  performance  of  said  contract  and 
does  not  deprive  the  grantees  of  any  right  of 
action  for  breach  of  its  conditions.  If  the 
property  .herein  described  is  sold  before  fall 
the  mortgage  wm  be  discharged  on  payment  of 
$234.00." 

From  the  time  of  making  the  lease  on. 
Bell  continued  in  possession  of  the  farm,  and 
there  raised  a  crop  from  which,  well  within 
the  appointed  tlma,  he  delivered  to  the  plain- 
tiffs, for  credit  on  his  Indebtment  to  them, 
113  barrels  of  the  specified  kind  of  potatoes, 
actually  worth  $256.80,  or  somewhat  more 
than  $22  In  excess  of  the  amount  of  the 
charge  for  fertilizer.  Afterward,  through  the 
autumn  and  winter,  Mr.  Bell  himaelf»'  or  his 


sod  for  hlBi,  aolA  the  plaintiffs,  on  the  mar- 
ket, from  his  crop,  about  200  other  barrels  of 
potatoes,  for  which,  when  and  as  parchased, 
they  paid  him  at  prevailing  prices.  But  he 
never  delivered  more  than  the  118  barrels  to 
apply  on  the  fntllizer  account,  and  when, 
about  the  last  of  October,  he  was  requested, 
as  the  plaintiffs  say,  to  completely  perform 
his  contract,  "he  sent  word  by  the  boy  that 
his  contract  was  filled." 

In  April  of  the  next  year,  plaintiffs 
brought  covenant  broken  against  Bell  and 
his  wlie,  counting  on  breach  of  the  original 
agreement,  for  that  the  defendants  neither 
delivered  the  potatoes  nor  paid  the  value 
thereof.  The  defendants,  by  brief  statement 
under  the  g^eral  issue.  Invoked  as  an  equi- 
table defense  (R.  S.  c  87,  i  18)  that  plaintiffs 
declared  on  what,  in  effect,  was  a  diattel 
mortgage  given  to  secure  paymioit  of  the  price 
of  the  fertilizer,  and  that  when  the  suit  was 
commenced  both  the  chattel  and  the  later 
real  estate  mortgage  were  then  already  fally 
paid  and  satisfied.  Yecdict  was  f»r  the  plain- 
tiffs in  the  sum  of  $443.47.  The  case  la  here 
OB  qtotlon  and  exceptions  by  the  defendants. 

[1,  2]  Among  the  questions  tbat  arose  at 
the  trial  was  whether  the  lease  and  the  real 
estate  mortgage,  both  of  whlcb  were  in  evi- 
dence, should  be  considered  in  concert  The 
defendants  requested  an  Instruction,  in  sub- 
stance, -that  the  two  docoffl^te,  although  ex- 
ecuted at  different  times,  were  parts  of  the 
same  tiansactimi,  and  that;  in  respect  to 
damages,  they  should  be  taken  and  construed 
together.  We  ave  of  (pinion  tbat  the  In- 
struction should  have  been  given.  Ttte 
rights  and  liabilities  of  the  parties  at  first 
were  fixed  by  the  lease  or  contract.  It  was 
perfectly  competent  for  them  in  saooeedlng 
time  to  waive  or  annul  that  contract,  or  to 
add  to  or  to  substract  from  It,  or  to  give 
and  take  security  for  Its  performance,  or  to 
vary  or  modify  Its  terms.  In  the  terse  ex- 
pression of  Judge  Peters,  parties  may  con- 
tract about  a  contract  as  well  as  concerning 
anything  else.  Storer  v.  Taber,  88  Me.  387, 
22  Atl.  256.  Tte  lease  and  the  mortgage  re- 
late to  the  same  subject-matter.  The  one 
refers  In  terms  to  the  other,  and  they  to- 
gether embody  the  transaction.  The  two 
should  be  read  together,  and  each  construed 
with  reference  to  the  other,  to  the  end  that 
the  Intent  of  the  parties,  what  they  particu- 
larly meant,  as  they  defined  and  recorded 
that  meaning,  shall  contrt^ 

[3]  The  mortgage  was  in  the  usual  form, 
reciting  a  oonslderatlon  <^  $234,  and  no  oth- 
er. The  defeasance  clause  provides  that  on 
default  of  payment  "the  sura  of  $234.00  shall 
immediately  become  due  and  x>ayable."  The 
word  "Immediately"  Is  unusual,  and,  as  here 
used,  t)ecomes  significant  In  Its  bearing  upon 
the  int^i^  and  purpose  of  this  mortgage.  An 
unusual  word,  like  a  technical  word,  some- 
times fumfadies  a  key  lor  th«  aolation  of  a 
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matter  nnder  oonsideratico.  White  fbe  word 
"immediate"  added  notbinx  to  the  plaintiff's 
legal  right  of  foreclosure,  It  is  yet  anggestlTe 
of  vhat  he  wished  to  accomplish  by  means 
of  the  mortgage.  The  direct  force  of  this 
word  was  to  liquidate  the  amount  due  and 
enable  the  plalntUC  to  bring  an  action  at 
once  on  default  and  not  await  foredoeure. 

It  also  will  be  seen  that  thla  mortgage 
presnits  two  nnnsnal  features.  It  made  the 
amoant  "Immediately  due  and  payable''  and 
was  not  accompanied  by  any  promissory  note 
as  evidence  of  the  consideration  named.  But 
making  the  amount  "Immedlatdy"  due  on 
default  obviated  the  necessity  of  such  evi- 
dence. The  amount  was  agreed  upon  in  defi- 
nite, written  terms.  This  was  liquidation. 
Webeter'a  New  International  Dictionary  de- 
fines "to  liquidate"  as  follows:  "To  deter- 
mine by  agreement  the  predae  amount  of 
Indebtedness."  Words  and  Phrases,  vol.  6, 
p.  4173.  "To  reduce  to  precision  In  amount" 
Id.  p.  4174.  "A  claim  Is  liquidated  when  the 
amount  due  is  fixed  by  law  or  has  been  as- 
certained and  agreed  upm  by  the  partfea." 
This  is  what  the  language  of  the  mortgage 
shows  was  done  In  this  case.  The  amount 
was  made  certain  and  pasrable  at  once  upon 
the  contingency  named,  as  would  a  promis- 
sory note  be  definite  In  amount  and  payable 
at  once  upon  tbe  expiration  of  its  due  date. 

[4]  But  an  agreement  to  liquidate  la  bind- 
ing upon  both  parties.  One  party  cannot 
claim  liquidation  if  It  Is  to  his  advantage  and 
disclaim  If  to  his  disadvantage. 

[t]  Following  the  defeasance  clause  of  the 
mortgage  Is  found  the  proviso  upon  whlcb 
the  plaintiffs  found  this  action,  viz.  "that 
the  mortage  does  not  deprive  the  grantors 
of  any  right  of  action  for  breach  of  Its  con- 
dition," that  Is,  the  condition  of  the  lease. 
The  consideration  of  the  lease  is  named  as 
9234,  the  exact  amount  due  the  plaintiff  for 
phosphate.  This  amount  was,  however,  pay- 
able In  potatoes  at  $1  per  barrel.  But  the 
exact  amount  the  plaintlus  would  receive,  or 
the  exact  amount  the  defendant  would  be 
required  to  pay  in  this  way,  was  nnoertaln. 
If  the  xwtatoes  were  worth  more  than  fl 
per  barrel,  the  plaintiffs  would  gain  by  hold- 
ing to  the  terms  of  the  lease;  If  les.s  than  |1 
per  barrel,  they  would  lose  and  the  defend- 
ants would  gain.  It  therefore  was  not  un- 
reasonable that  they  should  get  together  and 
agree  upon  the  exact  amount  that  should  be 
due,  and  secure  its  payment  by  a  mortgage  of 
real  estate,  regardless  of  the  lease  or  the 
price  of  potatoes  named  In  It.  The  plaintiffs 
had  to  refer  to  the  lease  in  the  mortgage,  for 
the  lease  was  the  only  consideration  for  the 
mortgage. 

The  mortgage  itself  la  evidence  that  the 
parties  did  get  together. 

Accordingly,  we  thlnlc  a  reasonable  con- 
struction of  this  clause  is  that  the  plaintiffs 


should  not  be  confined  to  a  foreclosure  of 
tbe  mortgage,  but  should  still  retain  th^r 
right  of  action  under  the  lease  for  the  sum 
agreed  upon,  liquidated  at  |234.  This  con- 
struction does  Justice  to  each  of  the  parties, 
carries  Into  effect  both  the  lease  and  the 
mortgage,  and  meets  the  presumption  of  law 
that  the  mortgage  was  Intended  by  the  par- 
ties to  have  some  effect  and  be  something 
more  than  a  mere  nullity,  for  It  would  be 
unreasonable  that  the  plaintiffs  should  have 
a  right  of  action  nnder  the  mortgage  for 
one  sum  and  under  the  lease  for  an  entirely 
different  sum  at  their  election. 
Hence  the  requested  Instruction: 

"That  the  contract  between  the  parties  at 
the  time  the  suit  was  brought  is  sliown  by  the 
original  lease  and  the  mortgage  of  May  4tb, 
and  when  considering  the  amount  of  damages 
both  writings  should  be  taken  into  considera- 
tion" 

— should  have  been  given,,  and  tbe  exceptions 
to  a  refusal  to  so  instruct  the  Jury  is  sus- 
tained. 

It  is  unnecessary  to  consider  tbe  other  ex- 
ception or  the  motion,  as  this  particular  ex- 
ception la  vital  to  the  determination  of  tbe 
case. 

Exceptions  sustained. 


KASH  V.  BBNABI. 

(Supreme  Judicial  Court  of  Maine.     Dee.  12, 
1918.) 

1.  JnooMsnT   «=s>032— FoBEiaN   Judomsnt- 

ACTION— ADI(INISIRA.T0B8. 

There  is  no  privity  between  administrators 
of  estates  of  same  intestate  in  different  states, 
and  a  judgment  against  one  will  furnish  no  right 
of  action  against  tbe  other  to  affect  assets  re- 
ceived by  latter  under  bis  own  administration; 
and  this  is  true  where  the  same  iwrson  is  admin- 
istrator in  both  states. 

2.  BxECUTOsa  and  Aduinistratobs  ^=929(1) 

— BXTRATEBBITOBIAL  EFFECT  07  LXTTEBS.    ^ 

Letters  of  administration  are  without  extra- 
territorial force.  '' 

3.  JvDauKcit  «s»926  —  S\>BKiaiT  Judoubnt  — 

AOiqinSTBATOB. 

A  judgment  against  the  administrator  of  a 
deceased  person  in  one  state  is  no  evidence  of 
debt, in  a  subsequent  suit  by  the  same  plaintiff 
in  another  state  against  an  administrator, 
whether  the  same  or  a  different  person,  or 
against  any  other  person  having  assets  of  the 
deceased. 

4.  JUDOHENT   «S»822(2)    —   PDLI,   FAITB    AI7D 

Cbedit^-J'Ddouknts  ot  Otheb  States. 

Const  U.  S.  art  4,  $  1,  requiring  full  faith 

and  credit  shall  be  given  in  each  state  to  the 

public  acts,  records,  and  judicial  proceedings  «f 

every  other  state,  does  not  authorize  the  use  in 
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evidence  a^ninst  an  admlniatrator  in  one  state 
of  a  judgment  against  the  same  perswi  as  admin- 
istrator of  the  same  intestate  in  another  state. 

Exceptions  from  Sapreme  Jadldal  Oourt, 
Anaroscoggln  County. 

Action  by  Josephine  T.  Nash  against  Ben- 
nett Benari,  aa  administrator  of  the  estate  of 
Sarah  Wood  Lemon,  deceased.  To  the  exclu- 
sion by  the  trial  oourt  of  evidence  of  a  Mas- 
sachusetts Judgment  in  favor  of  plalntifF,  and 
against  defendant  as  administrator  of  the 
estate  of  the  same  intestate  In  Massachusetts, 
the  administrator  ezcepta  Bzceptioas  over- 
ruled. 

Argued  before  SPKAR,  HANSON,  PHII/- 
BROOK,  DUNN,  DE5ASY,  and  WIIiSON,  JJ. 

Payson  &  Virgin,  of  Portland,  for  plaintiff. 

Tascus  Atwood,  of  Auburn,  and  Bobert  J. 
Currant  and  Dana  S.  .Williams,  both  of 
Lewiston,  fbr  defendant 

DUNN,  3.  At  the  time  of  her  death.  Intes- 
tate, the  domicile  of  Sarah  Wood  Lem<Hi  was 
in  Massachusetts.  She  there  left  property 
for  administration,  and  she  also  left  proi>erty 
to  be  administered  In  the  state  of  Maine. 
Administrations  were  granted  In  the  different 
states,  first  In  Massachusetts  and  later  In 
Maine,  to  one  Bennett  BenarL  He  accepted 
the  distinct  trusts.  Alleging  that  she  had 
rendered  xwrsonal  services  for  the  Intestate 
in  her  lifetime,  for  which  payment  was  not 
made,  the  plaintiff  in  the  present  case  pre- 
viously sued  Mr.  Benari,  In  his  representa- 
tive capacity,  in  Massachusetts.  In  that  suit. 
In  the  superior  court  In  Suffolk  county,  she 
recovered  judgment  against  the  estate  of  the 
decedent.  That  Judgment  remaining  largely 
unsatisfied,  she  brought  thla  action  against 
Benari  as  administrator  In  Maine,  counting 
on  a  claim  differing  only  from  that  which 
formed  the  basis  of  her  case  In  Massachu- 
setts, In  that  It  gives  credit  for  payments 
there  made  on  account,  since  the  commence- 
ment of  the  original  action.  As  special  mat- 
ter of  defense  in  bar,  supplemental  to  the 
general  Issue,  and  by  way  of  brief  statement 
under  It,  the  state  of  Maine  administrator 
Invoked  the  Judgment  recovered  against  him 
as  domlcUlary  administrator  in  Massachu- 
setts. Plaintiff  by  counter  brief  statanent 
replied  that  the  suits  were  between  different 
parties.  Evidence  of  the  Massachusetts  judg- 
ment was  excluded  by  the  trial  court,  and  an 
exception  allowed. 

[1]  The  exclusion  of  the  offered  evidence 
was  in  accordance  with  the  established  doc- 
trine of  the  courts  of  this  country.  Where 
administrations  of  the  estates  of  the  same 
Intestate  are  granted  to  different  persons  In 
different  states,  they  are  so  far  deemed  in- 
dependent of  each  other  that  a  judgment  ob- 
tained against  one  will  furnish  no  right  of  ac- 
tion against  the  other,  to  affect  assets  received 


by  the  latter  in  virtue  of  Us  own  admlnistta- 
tlon ;  for  in  contonplatlon  of  law  there  is  no 
privity  between  him  and  the  other  admin- 
istrator. Story,  Confilct  of  Laws,  S  522; 
Aspden  V.  Nixon,  4  How.  467, 11  L.  Ed.  1059 ; 
Stacy  V.  ITirasher,  6  How.  44,  12  U  Ed.  337 ; 
HlU  V.  Tucker,  13  How.  458,  14  U  Ed.  223 ; 
McLean  v.  Me^,  18  How.  16,  15  Ll  Ed.  277; 
Noonan  v.  Bradley,  9  WalL  394,  19  L.  Ed. 
757;  Reynolds  v.  Stockton,  140  U.  S.  254,  11 
Sup.  Ct.  773,  36  L.  Ed.  464;  Smith  ▼.  Madden 
(O.  0.)  78  Fed.  833;  Low  v.  BarUett,  8  Allen 
(Mass.)  259.  As  was  said  by  Mr.  Justice  Vir- 
gin In  Fowle  V.  Coe,  63  Me.  245: 

"  *  ♦  •  The  answer  is  that  the  administra- 
tioDs  of  the  estates  of  the  same  decedents  in  dif- 
ferent states,  where  there  are  creditors  and 
property  belonging  to  the  same  estate,  are  re- 
garded as  wholly  independent  of  each  other; 
♦  •  •  that  there  is  no  privity  between  the 
different  administrations,  but  that  each  is  sovei^ 
eign  within  its  own  limits." 

[2, 3]  In  the  case  at  bar,  the  fact  that  one 
and  the  same  person  is  administrator  in 
both  states  does  not  alter  the  doctrine.  The 
Massachusetts  Judgment  is  against  the  de- 
fendant in  his  representative  capacity  there. 
That  representation  does  not  extoid  beyond 
the  assets  of  which  the  Massachusetts  court 
that  appointed  him  has  Jurisdiction.  Stacy 
T.  Thrasher,  supra.  Letters. of  administra- 
tion are  without  extraterritorial  force. 
Story,  Confl.  of  Laws,  §  512 ;  Smith  v.  Guild, 
34  Me.  443;  Saunders  v.  Weston,  74  Me.  85; 
Smith  v.  Howard,  86  Ma  203,  29  Atl.  1008, 
41  Am.  St.  Rep.  637;  Brown  v.  Smith,  101 
Me.  545^  64  Atl.  915,  115  Am.  St  R^.  339. 
The  two  administrations  are  entirely  unre- 
stricted by  each  other.  Low  v.  Bartlett, 
supra;  Ela  v.  Edwards,  13  Allen  (Mass.)  48, 
90  Am.  Dec.  174.  In  Johnson  v.  Powers,  139 
U.  S.  166,  at  page  169,  11  Sup.  Gt  625,  at 
page  526  (35  L.  Ed.  112),  Mr.  Justice  Gray, 
in  delivering  the  opinion  of  the  court  says: 

"A  judgment  recovered  against  the  administra- 
tor of  a  deceased  person  in  one  state  is  no  evi- 
dence of  debt  In  a  sabsequent  suit  by  the  same 
plaintiff  in  another  state,  either  against  an  ad- 
ministrator, whether  the  same  or  a  different  per- 
son, api>ointed  there,  or  against  any  other  per- 
son having  assets  of  the  deceased." 

[4]  In  Sta<7  T.  Thrasher,  supra,  a  Judg- 
nient  recovered  in  one  state,  on  an  alleged 
debt  of  the  intestate,  was  held  to  be  Incom- 
petent evidence  of  the  debt  in  a  suit  brought 
by  the  same  plaintiff  in  the  Circuit  Court  of 
the  United  States,  held  within  anoQier  state, 
against  an  administrator  there  appointed  of 
the  same  intestate.  In  that  case  it  was  urged, 
as  here,  that  the  principle  Indicated  was  not 
applicable  because  of  the  provision  of  the 
Constitution  that  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
state.    Const  U.  S.  art  4,  {  1.    In  speaking 
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the  speech  of  fbe  court,  Mr.  Jastice  Qrler 
said: 

"The  judgment  is  against  the  person  of  the  ad- 
miniatrator,  that  he  shall  pay  the  debt  of  the  In- 
testate out  of  the  fnnds  committed  to  his  care. 
If  there  be  another  admlnlBtrator  in  another 
state  liable  to  pay  the  same  debt,  he  may  be 
subject  to  a  like  jadgment  upon  the  same  de- 
mand; hut  the  aaeets  in  his  hands  cannot  be  af- 
fected by  a  judgment  to  which  he  Is  i>er8onan7 
a  stranger.  •  •  •  The  laws  and  courts  of  a 
state  can  only  affect  persons  and  things  within 
their  Jurisdiction.  Consequently,  both  as  to  the 
adminiatrator  and  the  property  confided  to  him, 
a  jndgm«Bt  in  another  state  is  res  inter  alios 


The  roliog  of  the  trial  court  vas  rij^t 
Ezo^ytioiis   orermled. 


I£WIS    POUIiTBT    00.    r.    NEW    YOKK 

CENT.  S.  GO.  (UAINB  OBNT.  B. 

00.,  Trustee). 

(Sapieme  Jodidal  Goort  of  Maine.     Dec.  12, 
1918.) 

1.  EVIDKRCC  «=»16  —  INITIAU  ON   BnX   OF 

If  initials  "O  R  S  L  &  O"  on  bill  of  lading 
following  description  of  goods  were  within  the 
general  information  of  the  court,  and  were  in 
themselves  plain  enough  to  permit  judicial  con- 
struction, it  woald  be  unnecessary  to  prove  their 
impwt. 

2.  Etidkitci:  «=>457  —  Initials  ok  Bnx  of 
Lading— EvioKKCB  to  Intebpbet. 

If  initials  "O  R  S  L  &  0"  on  bill  of  lading 
following  description  of  goods  were  not  within 
the  general  information  of  the  court,  and  were 
not  plain  enough  to  permit  judicial  construction, 
it  would  be  competent  to  prove  their  import; 
the  words  being  of  particular  significance  in 
freight  transportation. 

3.  CABRizBa  ®=>127— Loss  OF  Goods— Action 

— FOBM. 

The  loss  of  goods  confided  to  a  common  car- 
rier for  transportation  has  ■characteristics  which 
differentiate  it  from  all  others,  and  cause  of  ac- 
tion, if  there  be  such,  flows  from  default  of  ob- 
ligation of  carrier. 

4.  COKKKBCS    ^=»8(1^    —   Intebstatx    Coh- 
KEBCE— POWXB  OF  CONGKESS. 

In  view  of  Const  U.  S.  art  1,  {  8,  d.  S, 
the  power  of  Congress  concerning  regulation  of 
interstate  commerce  is  paramount  and  plenary. 

6,  Cabbibbs  ®»177{8)— Liabilitt  of  Ihitiai. 
Casbibb— Gabkack  Axbndmxnt. 
Carmack  Amendment  (U.  S.  Comp.  St  1916, 
H  8604a,  8604aa)  imposes  on  the  initial  carrier 
the  responsibility  of  a  carrier  from  the  point 
of  shipment  to  the  point  of  destination,  with 
right  of  recovery  over  against  the  carrier  who 
actually  caused  the  loss. 


6.  Carbxebs  «=»177(3)— Liabiutt  of  Iritial 

CaBSIXB— CaBUACK  AltENDMBNT. 

The  liability  imposed  by  Carmack  Amend- 
ment (U.  S.  Comp.  St.  1916,  f|  8604a,  8604aa) 
on  initial  carriers  from  point  of  shipment  to 
point  of  destination,  is  inclusive  of  that  which 
is  caused  by  neglect  as  well  as  of  that  caused 
by  ijositlve  act. 

7.  Cabbixbb  ^s>177(4)  —  Liabilitt  of  Con- 

NKCTINO   GABBnCB— GABUAOK   AmNDlIKNT. 

The  liability  imposed  by  the  Carmack 
Amendment  (C.  S.  Comp.  St  1916>  K  8804a, 
8604aa)  on  initial  carriers  for  losses  on  con- 
necting lines,  does  not  preclude  the  right  to  en- 
force responsibility  against  particular  carrier 
whether  initial,  intermediate,  or  terminal  on 
whose  line  the  loss,  damage,  or  injury  wtfs  oc- 
casioned. 

8.  Cabbisbs  «s»53— Bill  of  Lading— Ofxba- 
noN. 

The  bill  of  lading,  which  it  is  mandatory  on 
the  initial  carrier  to  issue,  in  Its  valid  applicable 
terms  governs  the  entire  transportation. 

9.  Gabvkbs  «=>53  — Bnx  of  IiADiNa  — Con- 

CLUaiTKNESS.       ^    ' 

In  80  far  as  the  bill  of  lading  admits  the 
quantity,  quality,  or  condition  of  the  goods  at 
the  time  they  were  delivered  to  the  initial  car- 
rier, it  is,  as  between  the  parties,  a  mere  re- 
ceipt not  liecessarily  condusive,  but  respecting 
the  transportation  And  ddivery  of  the  goods,  it 
is  evidence  of  a  contract 

10.  Cabbisbs  <&=350  —  Bnx  or  Lading  — 

BiQHTB  OF  TBANSTEBEX. 

Receipt  of  goods  lies  at  the  foundation  of  a 
contract  to  carry,  and,  if  no  goods  are  received, 
a  bill  of  lading  Is  void,  even  in  the  hands  of  a 
transferee  in  good  faith  for  value. 

U.  Evidbhcb   i8=»483(U)  — Pabol  — Contba- 
DiOTiNQ— Bnx  or  Lading. 
If  by  mistake  or  otherwise  more  goods  were 
receipted  for  than  received,  it  would  be  compe- 
tent for  appropriate  explanation  to  be  made. 

12.  Cabbubs  «=>134  —  Loss  or  Goods  in 

Tbansit— Etidenck— SnrriciENOY. 
In  suit  against  terminal  carrier  for  loss  of 
142  bags  of  nuts,  in  which  suit  the  determinative 
issue  depended  upon  whether  468  bags,  as  con- 
tended by  plaintiff,  or  326  bags,  as  eonte^ed  by 
defendant  were  ddivered  to  initial  carrier,  Keld, 
that  jury  erred  in  finding  for  plaintiff. 

13.  Gabbiexs  «=>51— Bux  of  Lading— Con- 

8TBUCTI0N. 

A  bill  of  lading  is  to  be  construed  strictly 
against  the  carrier. 

14.  OABBIBB8   «S»1SO--LOB8  OF  OOODS— QtJKS- 

noN  FOB  Jubt. 
In  snit  against  terminal  carrier  for  loss  of 
142  bags  of  nuts,  the  quantity  of  nuts  shipped, 
the  quantity  received,  the  quantity,  if  any,  that 
was  lost,  and,  if  lost,  whether  by  the  positive  act 
or  neglect  of  defendant  hold  questions  for  the 
jury. 

Ou  Motion  from  Supreme  Judicial  Court, 
Androscoggin  County. 
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Suit  by  I.  Hoeenfleld  and  Isaac  Levis,  co- 
partners doing  business  under  the  firm  name 
and  style  ol  the  Lewis  Poultry  Company, 
against  the  New  York  Central  Railroad  Com- 
pany, with  trustee  process  against  the  Maine 
Central  Railroad  Company.  Verdict  for 
plaintiff,  and  defendant  moyes  for  a  new 
trial.    Granted. 

Argued  before  COBNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

Jacob  H.  Berman,  of  Portland,  and  Ben- 
jamin L.  Berman,  of  Lewiston,  for  plaintiff. 

H.  P.  Sweetser,  of  Portland,  and  Dana  S. 
Willlamst  of  Lewiaton,  for  defendant 


DUNN,  J,  October  19,  1915,  L  Kosenfleld 
and  Isaac  Lewis  were  copartners,  and  doing 
business  under  the  firm  name  and  style  of 
Lewis  Poultry  Company.  On  that  day  an 
employ^  of  theirs  shipped  to  them  at  New 
Tork  City,  from  Batarla  in  the  state  of 
Iowa,  a  car  of  bagged  hickory  nuts.  Ship- 
ment was  made  by  the  Chicago,  Burlington 
&  Quincy  Railroad  as  Initial  carrier.  It 
reached  destination.  In  the  original  car,  un- 
der unbroken  seal  protection,  over  the  line 
of  the  det^dant,  the  New<  York  Central  Rail- 
road Company,  as  terminal  carrier,  at  10 
o'clock  at  night  on  the  31st  day  of  the  same 
month.  The  car  was  unloaded  and  delivery 
of  the  consignment  made  on  the  very  next 
day. 

[1,2]  The  Issue  of  this  case,  as  It  was 
tried,  may  be  compressed  into  the  compass 
of  the  question:  In  the  beginning,  how  many 
bags  of  nuts  were  intrusted  to  the  railroad 
at  Batavia  for  carriage?  The  plaintiffs  say 
46S.  The  defendant  replies  326.  Plaintiffs' 
witness,  one  Abraham  H.  Rosenfleld,  testified 
that  he.  In  their  behalf,  purchased  the  nuts 
of  sundry  dealers  in  and  about  the  Iowa 
town,  and  that,  from  time  to  time,  within  a 
period  of  three  days  next  preceding  the  day 
un  which  the  shipment  was  made,  he  loaded 
468  bags  of  nuts  into  the  car.  His  count,  he 
continued,  was  verified  by  an  agent  of  the 
railroad  company,  when  and  as  it  was  made. 
Immediately  after  It  was  loaded,  the  car  was 
sealed.  When  this  had  been  done,  a  straight 
bill  of  lading  was  prepared  from  a  printed 
form,  and  issued.  It  was  signed  by  the  ship- 
per and  by  the  agent  of  the  carrier.  In  the 
bill  the  shipment  is  described  as  468  bags  of 
hickory  nuts,  in  apparent  good  order,  con- 
tents and  condition  of  contents  of  packages 
unlmown,  weighing,  subject  to  correction, 
15,000  pounds.  On  the  bill,  following  de- 
scription of  the  goods,  as  part  of  Its  written 
portion,  are  the  Initials,  "O  R  S  L  &  C," 
which  another  witness,  a  general  foreman 
for  the  defendant  company,  testified  on  cross- 
examination,  against  objection,  were  by 
usage  of  particular  significance,  in  the  spe- 
cific line  of  the  business  of  freight  transpor- 


tation, and  whldi  he  translated  as  abbrevia- 
tions for  the  words,  "Owner's  Risk,  ShiiH>er'8 
Load  and  Count"  If  the  initials  were  with- 
in the  general  information  of  the  court  as 
symbols  of  ideas  adopted  by  the  community 
generally  and  forming  part  of  the-  language, 
and  they  in  themselves  were  plain  enough 
to  permit  Judicial  construction,  it  would  be 
unnecessary  to  prove  their  import  State  v. 
Intoxicating  Liquors,  73  Me.  278.  Otherwise 
It  would  be  competent  to  do  so.  In  either 
event  the  proof  would  do  no  harm.     , 

[8]  When,  in  the  course  of  Its  appointed 
Journey,  the  'car  had  arrived  at  a  i^ace 
called  Weehawken  in  the  state  of  New  Jer- 
sey, it  was  put  on  board  a  float  and  transfer- 
red to  nltimate  destination,  the  Franklin 
Street  station  of  the  defendant,- a  dock  with- 
out trackage,  at  Pier  23,  North  River,  New 
York.  From  the  float,  as  It  lay  at  the  pier, 
the  defendant  unloaded  the  car  Into  a  shed 
on  the  dock.  Notice  of  arrival  of  the  freight 
was  given  the .  self -same  agent  of  the  con- 
signees who  dispatched  the  goods  originally. 
He  promptly  repaired  to  the  station,  made 
payment  of  the  carrying  charges,  received  a 
bill  specifying  468  bags  H.  nuts,  and  sought 
the  freight.  Defendant  made  delivery  to 
him  of  326  bags  of  nuts,  and  no  more.  Plain- 
tiffs sued  the  terminal  carrier,  declaring  on 
default  of  its  responsibility  as  a  common  car- 
rier of  goods  for  the  loss  of  142  bags  of  nuts, 
and  adding  count  in  trover.  There  is  dearth 
of  principles  and  facts  on  which  to  found 
trover.  One  may  lose  the  goods  which  be 
confided  to  a  carrier  for  transportation,  bat 
a  lo.ss  so  sustained  has  characteristics  which 
differentiate  it  from  all  others,  as  the  physi- 
cal features  of  a  man  distinguish  him  from 
his  neighbors.  Cause  of  action,  if  there  be 
such,  flows  from  default  of  the  obligation  of 
a  common  carrier.  Georgia,  Florida  &  Ala- 
bama Railway  Co.  v.  Blish  Milling  Co.,  241 
U.  S.  190,  36  Sup.  Ct.  541,  60  L.  Ed.  948. 

In  one  way  and  another,  freight  shipments 
have  provoked  numerous  'Intricate  controver- 
sies, which  the  courts  have  met  with  deci- 
sions, certain  cf  which  we  ^Itemize:  At  the 
common  law.  If  a. common  carrier  of  goods 
were  tendered  property  to  be  transported 
along  and  beyond  his  own  route  or  line,  and 
safely  to  deliver  the  property  to  the  next 
carrier.  In  the  first  case,  from  the  very  na- 
ture of  the  undertaking,  he  would  agree  that 
from  the  end  of  his  own  line  he  would  per- 
form the  contract  through  the  medium  of 
agents;  that  is  to  say,  the  carriers  from  the 
end  of  his  route  or  line  to  destination,  suc- 
ceeding and  participating  In  the  carriage. 
And,  as  the  act  of  the  agent  vrtthin  the 
scope  of  his  employment,  is  that  of  his  prin- 
cipal, the  original  carrier's  responsibility 
would  attend  the  shipment  In  undiminished 
degree  from  the  place  where  It  was  made  to 
that  at  which  it  was,  or  should  have  been, 
safely  delivered  to  the  consignee.  In  the 
other  supposltive  case,  his  responsiblUty  as 
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carrier  woiild  oontlnne  from,  the  itlace  and 
time  that  be  received  the.  goods  to  the  end 
of  hla  ronte  or  Une^  where  would  attach  the 
ttablUtj  of  fomrardlng  them  over  the  con- 
necting ronte.  A  special  contract  not  shown, 
the  law  would  preaame  that  he  bound  him- 
8^  only  to  carr7  safely  over  bis  own  line, 
and  llkewlae  to  deUrer  to  the  next  carrier. 
However,  b^ng  free  to  contract  either  way, 
which  contract  be  made  was  not  in&eqsent- 
ly  mooted.  If  the  flnt,  and  It  were  wltU  re- 
spect to  goods  to  be  carried  in  Interstate 
commerce,  not  necessarily  as  comprehoistve- 
ly  as  tbat  ezpreaalon  has  been  defined  by 
the  Oongress  of  the  United  States,  but  for 
tile  purpose  of  tbis  dlscnsslon  teom  a  point 
in  «aie  state  to  a  polxit  In  another  state,  it 
nigbt  bai^en  tbat  respoDStblUty  for  want  of 
befitting  discharge  of  the  contract  never 
would  be  fixed. 

[4]  Concerning  tbe  regulation  of  interstate 
commerce,  the  power  of  Congress  is  para- 
mount and  plenary.  Const.  V.  B.  art  1,  i  8, 
<d.  8.  Until  Congress  tipolce,  there  was  a 
wide  field  wblcb  It  was  competent  ;Cor  the 
several  states  to  occupy  with  legislation  gov- 
erning commerce  national  in  character,  and 
T^olatlng  the  mibject  of  Its  transportation. 
Regardless  of  whether  they  carried  In  In- 
trastate or  IntN'State  commerce,  without 
agreement  betweoi  them,  and  in  the  aheenoe 
«f  legislative  regulation,  the  mere  fact  that 
th^r  ooadtes  regolarty  were  driven  to  the 
same  fUtieb,  or  that  their  boats  piled  to  the 
same  dock,  or  tbat  the  tra(^ui  of  their  rail- 
roads connected,  would  not  establish  busi- 
ness or  eontraetnal  rdatlon  between  Inde- 
pendent carriers.  Legislation  regarding  the 
duty  of  ctmnected  railroads  began  eai4y  in 
the  history  of  their  construction,  perhaps 
even  earlier  in  the  state  of  Maine  than  else- 
where In  the  Union.  As  long  ago  as  1842  our 
Legislature  enacted  a  general  statute  deal- 
ing with  connected  roads  (St  1842,  c.  9),  and 
in  1854  (chapter  93)  a  tribunal  was  estab- 
lished to  determine  the  "terms  of  connection, 
or  the  rates  at  which  passengers  and  mer- 
chandise coming  from  the  one  shall  be  trans- 
ported over  the  other."  In  these  and  related 
respects  laws  were  enacted  by  the  Legisla- 
tures in  other  states.  So  far  as  the  legisla- 
tion, passed  by  the  several  states  In  the  ex- 
ercise of  the  police  power,  concerned  Inter- 
state commerce.  It  was  superseded  eventual- 
ly by  acts  of  Congress,  but  until  made  void 
It  controlled.  A  practical  trouble  with  the 
legislation  of  the  states  was  tbat  it  lacked 
uniformity  of  obligation  and  of  liability. 
The  rules  were  almost  as  numerous  and  as 
various  as  the  Jurisdictions.  And  Judicial 
decisions  were  not  always  In  complete  ac- 
cord. Facts  on  which  a  carrier  might  be 
beld  liable  in  one  state  would  exempt  him  in 
another.  A  well-intentioned  plaintiff  with  a 
gooA  cause  of  action  and  In  the  right  court 
might  find  himself  In  the  wrong  stat&    In- 


deed, .be  might  go  from  comtaonwealtb  to 
eommonwealtb,  and  from  court  to  court,  to 
meet  defoidants  each  in  bis  turn  success- 
fully contending  on  the  ground  tliat  loss,  In- 
Jury,  or  damage.  If  it  had  occurred,  was 
from  act  or  neglect  not  shown  to  have  been' 
bis. 

[6]  In  this  situation,  and  as  additional  to 
earlier  laws  by  it  enacted.  Congress  legislat- 
ed on  the  extott  of  the  liability  of  an  initial 
carrier  of  goods  in  interstate  (commerce.  It 
lmi)ortantly  changed  the  Interstate  Com- 
merce Act  of  February  4,  1887,  c.  104,  24 
Stat  879,  by  adding  thereto,  under  date  of 
June  29,  1906,  what,  In  historic  and  eupho- 
nlbus  brevity,  has  come  to  be  Icoown'  as  tb& 
Carmack  Amendment  (Act  Cong.  jTune  29, 
1006,  c.  3591,  {  7.  pars.  11,  12,  84  Stat.  695 
[U.  S.  Gomp.  St.  1916,  H  8604a,  8604aa]). 
For  failure  of  performance  of  a  contract  for 
the  carriage  of  goods  by  a  common  carrier 
la  Interstate  eommeroe,  that  ammdment  per* 
mlts  the  enforcement  of  responsibility  as 
against  the  lijltlal  carrier,  without,  referraace 
to  where  In  the  whole  line  of  transportation 
the  loss,  damage,  or  Injury  occurred.  It  im- 
poses on  the  Initial  carrier  the  responsibility 
of  a  carrier  from  the  point  of  shipment  to  the 
point  of  destination,  with  right  of  recovery 
over  against  the  carrier  who  actually  caused 
the  loss.  It  malces  the  initial  carrier  con- 
tract as  though  be  owned  and  operated  a 
continuous  line  from  the  point  of  shipment 
to  tbat  of  destination.  It  creates  the  rela- 
tion of  principal  and  agent  between  the  Ini- 
tial carrier  and  other  carriers  participating 
in  the  carriage,  and  mfakes  the  former  con- 
tract safely  to  carry  the  goods  with  carrier's 
liability  through  to  the  end  of  tbe  line,  even 
into  the  warehouse  at  destination,  and  be- 
yond that  safely  to  deliver  the  goods  to  the 
consignee.  Atlantic  Coast  Line  Railroad 
Company  v.  Riverside  Mills,  219  U.  S.  186, 
31  Sup.  Ct  164,  65  L.  Ed.  167,  31  L.  R.  A. 
(N.  S.)  7;  Northern  Pacific  Railway  Co.  v. 
WaU.  241  U.  S.  97,  36  Sup.  Ct  493,  60  L.  Ed. 
905;  St  Louis,  Iron  Mountain  &  Southern 
Taallway  Co.  v,  Starblrd,  243  U.  S.  893,  37 
Sup.  Ct  462,  61  L.  Ed.  917;  Ross  v.  Maine 
Central  Railroad  Co.,  112  Me.  63,  90  Atl.  711; 
Southern  Railroad  Co.  v.  Prescott,  240  U.  S. 
632,  36  Sup.  Ct  469,  60  L.  Ed.  886;  Briggs 
Hardware  Co.  v.  Aroostook  Valley  Railroad 
Co.,  117  Me.  321,  104  Att.  8. 

[61  The  liability  thus  imposed  Is  Inclusive 
of  tbat  which  Is  caused  by  neglect  as  well  as 
of  that  caused  by  positive  act  As  Chief  Jus- 
tice Knowlton  aptly  wrote: 

"One  otMons  porpose  of  CMgreas  was  to  ex- 
tend the  provisions  of  the  common  law  so  as  to 
make  a  common  carrier  receiving  property  for 
transportation  liable  foi  loss,  damage,  or  injury 
to  it  not  only  while  it  is  in  transit  over  Iiis  own 
lines,  but  while  it  is  in  the  Lands  of  a  connect- 
ing carrier.  *  •  .  •  Although  the  liability 
stated  la  made  statutory  by  the  enactment,  tiie 
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statement  of  it,  in  the  words  'for  an;  loea,  dam- 
age, or  injury  to  auch  property  eaosed  by  it  or 
by  any  common  carrier,  railroad,  or  transporta- 
tion company  to  which  snch  property  may  be 
deliTered  or  over  whose  line  or  lines  sach  prop- 
erty may  pass,'  includes  nothing  beyond  the  lia- 
bility at  common  law,  except  that  for  the  under- 
taking of  other  carriers  into  whose  possession 
the  property  may  come.  •  •  •  The  liability 
stated  is  for  every  kind  of  positive  misconduct 
of  the  carrier  affecting  the  property,  and  for 
negligence  from  lack  of  care  or  effort"  Ber- 
nard V.  Adams  Ebcpress  Oo.,  205  Mass.  2S4,  91 
N.  E.  S2S,  28  li.  B.  A.  (N.  S.)  293, 18  Ann.  Gas. 
351. 


[7-11]  But  tbe  accoimtableness  created  by 
Congress  on  the  part  of  the  initial  carrier 
does  not  preclude  the  rlgbt  to  enforce  re- 
sponsibility against  tbe  particular  carrier, 
whether  Initial,  intermediate,  or  terminal, 
<m  whose  line  the  loss,  damage,  or  Injury 
was  occasioned.  Such  right  of  action  the 
statute  expressly  preserves.  Kansas  City 
BaUway  Co.  v.  Carl,  227  U.  8.  639,  33  Sup. 
Ct.  S91,  67  L.  Ed.  683.  See,  too,  Hayden  y. 
Maine  Central  Bailroad  Co.,  117  Me.  660, 
103  Aa  1047.  And  the  bill  of  lading,  sym- 
bolic representatlTe  of  the  goods  it  ItaAt 
describes,  which  It  Is  mandatory  on  the  Ini- 
tial carrier  to  issue.  In  its  valid,  applicable 
terms  governs  tbe  entire  transportation. 
Georgia,  Florida  &  Alabama  Railway  Com- 
pany v.  Bllsh  MilUng  Co.,  241  U.  S.  190,  38 
Sup.  Ct.  541,  60  L.  Ed.  948 ;  Missouri,  Kan- 
sas &  Texas  Ballway  Co.  v.  Ward,  244  V.  S. 
383,  37  Sup.  Ct.  617,  61  L.  Ed.  1213.  In  so 
far  as  tbe  bill  of  lading  admits  the  quantity, 
the  quality,  or  tbe  condition  of  the  goods  at 
the  time  that  they  were  delivered  to  the  Ini- 
tial carrier,  certainly  as  between  the  parties, 
it  is  a  mere  receipt,  constituting  an  admis- 
sion, not  necessarily  conclusive,  which  may 
be  explained  or  contradicted  by  parol;  but 
respecting  the  transportation  and  delivery  of 
tbe  goods  it  is  evidence  of  a  contract  of  af- 
freightment that  must  be  construed  accord- 
ing to  its  terms.  Pollard  v.  Vinton,  105  U. 
S.  8,  26  L.  Ed.  908;  O'Brien  v.  Gilchrist,  34 
Me.  554,  56  Am.  De&  676;  Witzler  v.  Col- 
lins, 70  Me.  290,  35  Am.  Bep.  327.  Tbe  re- 
ceipt of  tbe  goods  lies  at  tbe  foundation  of 
tbe  OKitract  to  carry  safely  and  deliver.  If 
no  goods  were  received  by  the  carrier,  al- 
beit a  bill  of  lading  outstand,  there  could  be 
no  valid  contract  to  carry  safely  and  deliver; 
and  such  bill  would  be  void  even  In  tbe 
hands  of  a  transferee  in  good  faith  and  for 
value.  Pollard  v.  Vinton,  supra.  If,  by  mis- 
take or  otherwise,  more  goods  were  receipted 
for  than  received,  it  would  be  competent  for 
appropriate  explanatlcm  to  be  made.  Pol- 
lard V.  Vinton,  supra;  O'Brien  v.  Gilchrist, 
supra;  Witzler  v.  Collins,  supra;  Arthur  et 
al.  V.  Texas,  etc..  By.  Co.,  139  Fed.  127,  71  a 
C.  A.  391;  Cohen  Bros.  v.  Missouri,  etc..  By. 
Co.,  44  Tex.  Civ.  App.  381,  98  S.  W.  437 ;  St 


Louis,  etc..  By.  Co.  ▼.  CltlzeDfl^  Bank,  87 
Ark.  26,  112  S.  W.  164,  128  Am.  St  B^.  17. 
[1 2, 1 3]  The  question  about  whldi  all  the 
facts  of  this  case  center  and  cluster,  and  the 
answer  to  which  shall  determine  the  legal 
rights  of  the  parties,  recurs:  How  many 
bags  of  hickory  nuts  did  the  plaintiffs  com- 
mit to  the  initial  carrier  for  transportation? 
No  other  inquiry,  as  tbe  case  shapes,  is  ger- 
mane. The  car  in  which  the  shipment  was 
made  came  to  destination,  so  far  as  outward 
appearance  was  concerned,  precisely  as  it 
left  the  starting  point  About  that  there  is 
no  question.  There  had  be«i  no  opportunity 
for  loss  or  abstraction  of  any  part  of  the 
load  while  tbe  car  was  on  the  way.  Thieves 
had  not  broken  in  and  stolen.  It  had  not 
been  entered  by  anybody.  It  was  intact  as 
the  Chicago,  Burlington  &  Quincy  Bailroad 
sealed  it,  in  the  presence  of  the  plaintiffs' 
witness,  within  five  minutes  after  it  was 
loaded.  If  tbe  loading  count  was  verified, 
as  the  witness  testified  that  it  was,  by  the 
agent  of  the  Chicago,  Burlington  &  Quincy, 
that  agent  did  not  testify  either  personally 
or  by  deposition.  The  bill  of  lading  wbi<^ 
he  as  agent  issued  bears  on  its  face,  in  char- 
acters written  by  a  pen  that  his  band  guid- 
ed, the  monitory,  exoterical  inscription,  "S 
It  &  O,"  signi^lng  that  the  shipper's  repre- 
sentation in  that  behalf  formed  the  basis  of 
recitals  with  respect  to  load  and  count 
True,  the  bill  is  to  be  construed  strictly  as 
against  the  carrier.  Carriers  issue  such 
largely  as  a  matter  of  btudness  routine.  At 
thnes,  in  tbe  rush  of  traffic  or  for  other  rea- 
son, adequate  opportunity  is  not  always  af- 
forded the  shipper  to  define  or  impress  his 
view.  Courts  bold  that  the  shipper  may  in- 
sist upon  verification  of  his  count  and  load. 
The  Willie  D.  Sandoval  (D.  O.)  92  Fed.  286. 
Here  the  plaintiffs  say  that  tbe  carrier  count- 
ed tbe  load;  that  its  count  agreed  with  that 
of  their  own  man;  and  yet  defendant's 
agent,  in  the  exercise  of  an  excessively 
abundant  caution,  when  he  made  out  tbe  bill 
of  lading,  restricted  it  as  to  load  and  count 
to  tbe  shipper's  representations.  And  he  un- 
derestimated by  19,500  pounds  the  weight  of 
the  load  that  it  is  insisted  he  had  personally 
counted.  Mr.  Abraham  E.  Bosenfield's  tes- 
timony that  he  bad  and  made  delivery  to 
the  carrier  of  468  bags  of  nuts  stands  alone. 
There  are  no  corroboratory  facts,  excepting 
the  quantity  restricted  bill  of  lading  and  the 
freight  bill.  The  latter  bears  Inherent  evi- 
dence that  It  was  prepared  from  the  bill  of 
lading.  That  the  charges  for  carrying  were 
paid  on  arrival  of  the  goods  is  not  of  po- 
tency greater  than  prepayment  for  tbe  trans- 
portation of  the  freight  would  have  been. 
Tbe  plaintiffs'  case  must  stand  or  fall  on  the 
testimony  of  Mr.  Bosenfield,  the  man  who 
loaded  the  nuts,  who  as  shipper  signed  the 
bill  of  lading  with  its  material  limitation, 
and  did  not  protest,  and  who  received  deliv- 
ery of  the  goods  at  destination. 
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Tor  the  defendant  It  aKteara:  Hie  car 
aboard  tbe  float  which  was  towed  from  the 
New  Jersey  abore  waa  made  fast  to  the  New 
tozk  pier.  A  shed  covered  tbe  dock,  save 
that,  on  the  rlrer  iwoJectliiK  end,  there  was 
a  space  about  two  feet  In  width,  presumably 
about  as  long  as  the  dock  was  wlde^  on  which 
the  floatmen  walked  when  they  fastened 
their  boats  to  the  wharf.  From  the  shed 
this  space  waa  accessible  only  from  the  tug 
dlqpatchier's  office.  Seal  protectloa  of  the 
car  on  Its  arrival  was  complete.  ■  It  was 
<H>ened  and  unloaded  into  the  shed,  where 
watch  and  ward  was  kept,  and  men  not 
there  habitually  emviajei  had  admittance 
only  by  pass.  Employes  of  varioos  grades 
bad  to  do  with  tite  tetlglut,  eadi  Independent- 
ly of  tbe  other.  The  freli^t  waa  counted 
as  It  came  from  the  car.  Bxceptlng  as  he 
found  It,  the  man  who  counted  out  the  load 
was  not  advised  as  to  the  quantity  of  frd^t 
■apposed  to  be  in  the  car.  He  made  written 
report  of  his  count  to  a  verifying  derk,  to 
whom  also  came  report  from  the  man  who 
made  delivery  of  the  goods  to  the  consignees. 
When  the  reports  were  compared  with  a  rec- 
ord already  filed  with  the  verifying  clerk,  a 
"shortage^*  was  indicated;  fewer  bags  of 
nuts  were  found  In  the  car  than  the  waybill 
and  bill  of  lading  called  for.  But  the  rec- 
ord with  which  the  reports  were  compared, 
in  fairness  It  shoold  be  remembered,  was 
based  on  the  representation  of  the  plalnttfls' 
servants  and  witness,  concerning  the  tpiaii- 
tlty  of  the  load,  to  the  agent  In  Batavla 
when  the  nuts  were  shipped. 

[14]  Which  count,  aU  things  considered, 
was  the  ntore  accurate?  That  made  by  Mr. 
Boaenfleld  what  he,  at  intervals  of  time,  In 
the  course  of  two  or  three  days,  loaded  the 
oats  Into  the  car  at  Batavla,  as  he  purchas- 
ed them  In  small  lots  from  dealers  there  and 
thereabouts,  or  that  of  the  defendant,  under 
its  system  of  checks  and  balances,  as  the 
freight  was  unloaded  from  the  car  Into  the 
shed  a  plank's  length  away,  and  again  as 
delivery  was  thence  made  to  the  consignees. 

The  quantity  of  nuts  shipped,  the  Quanti- 
ty received,  the  quantity.  If  any,  that  was 
lost,  and,  if  lost,  whether  by  the  positive  act 
or  neglect,  not  of  some  carrier  in  the  course 
of  the  transportation,  but  whether  by  the  act 
or  neglect  of  the  defendant  on  its  line,  for 
this  suit  is  not  against  the  Initial  carrier, 
were  questions  of  fact  for  the  Jury.  The  de- 
cisloa  of  the  Jury  counts  for  much.  It  Is  not 
to  be  lightly  annulled.  But  weighing  the  evi- 
dence In  cold,  calculating,  unimpassioned 
manner,  it  is  our  conclusion  that  the  Jury 
misapprehended  tbe  evidence,  and  from  it 
drew  Inferences  so  erroneous  as  to  make  it 
the  clear  duty  of  the  court  to  set  the  verdict 
■side. 

Motion  sustained. 

Kew  trial  granted. 


PEOPLE'S  TRUST  CO.  v.  MT.  WALDO     . 
GBANITB  WORKS  et  aL 

(Supreme  Judicial  Court  of  Maine.     Dec.  18, 
1918.) 

1.  CORFOHATIOl^S  «=>482(6)  —  MOBTOAOK  — 
FOKICLOBDBS  —  ATTHOBEZATION  —  EVI- 
DENCE. 

In  suit  to  foreclose  mortgage  securing  cor- 
poration's bonds,  evidence  held  sufficient  to  show 
that  flie  trust  deeds  and  bonds  were  properly 
anthorised  by  the  corporation. 

2.  COBPOBATIONS  «=>479— MOBTOAfES— PoBK- 
CLOSTTBE  BY  TBUBTEE. 

Where  company  issued  bonds  secured  by 
mortgage,  and  placed  them  with  banks  as  col- 
lateral security  fbr  notes,  trnstee  of  mortgage 
securing  bonds  had  not  only  the  right,  bat  the 
dnty,  at  request  of  the  banks  holding  tiie  bonds 
as  ooUateial  security,  to  proceed  to  foredoae, 
and  apply  mon^s  lealixed  to  payment  of  debts. 

8.  BVIDEHCE  *=>83(1)— PBKSUMMIONS— PEB- 
TOBKANOK  OF  OFFICIAI,  DDTT. 

Presumption  is  that  town  clerk  observed 
Bev.  St  c.  86, 1  2,  by  noting  on  mortgage  of  per- 
sonalty time  when  it  was  received  for  record, 
and  omissian  of  corporation's  mortgage  covering 
realty  and  personalty  to  cany  such  minute  is 
evidential  of  fact  it  was  not  recorded. 

4.  OoBPOBA-noirs  4=>480— Mobtoaoe  oir  Re- 

AVn  AND   PeBSONALTT  —   FoBBaLOSITBB    — 

Faiz,ubb  to  Bdcobd.  • 

Where  corporation's  trust  deed  described,  to- 
gether with  realty,  personal  property  which  can- 
not be  held  a  part  ot  the  realty,  and  was  not 
recorded  in  town  where  property  was  situated, 
mortgage  cannot  foe  foreclosed  on  personalty  not 
part  of  realty  as  against  unsecured  creditors  of 
corporation. 

6.  ExcruxES  •s»7— Tests  or  Arnbxatior. 

Pwsonalty  /becomes  part  of  realty  when 
physically  annexed- thereto,  when  it  is  adapted 
to  and  usable  with  part  of  realty  to  which  it  is 
annexed,  and  when  annexed  with  intention  to 
make  it  a  permanent  annexation. 

Report  from  Supreme  Judicial  Court,  Wal- 
do Comity,  In  Equity. 

Suit  by  the  People's  Trust  Company  against 
the  Mt.  Waldo  Granite  Works,  its  trustees 
in  bankruptcy,  and  the  Ingersoll-Sargent 
Drill  Company.  On  report  to  the  Supreme 
Judicial  Court.  Bill  and  supplemental  bill 
sustained  as  to  the  first  and  second  conten- 
tioii%  and  remanded  on  the  third. 

Argued  before  (30IINISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

A.  S.  Uttlefleld,  of  Bockland,  for  plaln- 
tift. 

Arthur  Ritchie,  of  Belfast,  and  B.  E.  £lch- 
aids,  of  Farmlngton,  for  detendanta 

SPEAR,  J.  This  is  a  bill  in  equity, 
brought   for  the  purpose  of  foreclosing  a 
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mortgage  alleged  to  have  been  given  by  the 
-Mt.  Waldo  Granite  Works  to  the  People's 
Trust  Company,  a  banking  corporation  of 
New  York. 

The  bill  alleges  the  Issuance  by  the  Mt. 
Waldo  Granite  Works  of  ?150,000  of  Its  ne- 
gotiable bonds,  secured  by  a  mortgage  upon 
Its  plant  and  property.  At  the  time  the  suit 
was  brought  the  bonds  were  held  by  a  num- 
ber of  banks  In  Maine  as  collateral  security 
for  the  notes  of  the  Mt  Waldo  Works. 

The  plaintiff  claims  two  defaults  in  the 
conditions  of  the  mortgage  given  to  secure 
the  bonds:  BUrst,  a  failure  by  the  Granite 
Works  to  pay  the  coupons  on  said  bonds; 
and,  second,  a  failure  to  pay  the  taxes  duly 
assessed  thereon.  On  July  14,  1901,  the  Mt 
Waldo  Granite  Company,  by  its  officers, 
proceeded  to  execute  a  deed  of  trust  to  the 
People's  Trust  Company  to  secure  the  pay- 
ment of  said  bonds,  ratable  and  equally, 
without  preferoice  one  over  another,  and  al- 
so to  secure  the  coupons  attached  thereto. 
The  Indenture  or  mortgage  was  recorded  In 
the  registry  of  deeds  for  the  county  of 
Waldo,  and  purported  to  mortgage  the  prop- 
erty, real,  personal,  and  mixed,  and  all  fix- 
tures, rights,  privileges,  franchises,  and  ease- 
ments, and  rights  under  the  lease  of  all  and 
every  kind  owned  and  used  by  the  party  of 
the  first  part  in  its  business  of  quarrying 
and  selling  granite,  as  described  in  Kdd  mort- 
gage. Among  the  described  real  estate  are 
the  quarries,  quarry  fixtures,  railroad,  ea- 
glnes  and  engine  houses,  blondln  cable, 
boarding  houses,  stables,  shops  and  dwelling 
houses  of  the  Mt  Waldo  Granite  Works. 
On  another  lot  of  real  estate  was  conveyed 
the  railroad,  and  blocks  with  storehouses 
and  derricks  thereon  belonging  to  said  cor- 
poration, the  real  estate  being  subject  to 
certain  agreements  made  by  the  said  corpo- 
ration, duly  recorded.  The  mortgage  also 
covered  all  the  derricks,  engines,  cars.  Im- 
plements, tools  and  apparatus  of  every  kind 
and  nature  now  owned,  or  which  may  here- 
after be  owned,  by  said  company,  used  or  to 
be  used  in  quarrying,  finishing,  and  shipping 
granite.  The  mortgage  also  provided  that 
whenever  any  of  the  property,  fixtures,  or 
Implements  described  shall  have  become  de- 
stroyed or  worn  out,  they  should  be  replaced 
by  the  mortgagee,  so  that  at  the  end  of  the 
term  the  property  should  be  In  the  same  con- 
dition that  It  was  at  the  date  of  the  deed. 
It  was  further  provided  that,  upon  default 
of  payment  of  Interest  upon  the  aforesaid 
bonds,  or  any  of  them,  such  default  continu- 
ing for  90  days  thereafter,  and  payment  of 
said  Interest  having  been  demanded  and  re- 
fused, all  of  said  bonds  should,  at  the  option 
of  the  respective  owners,  become  immediate- 
ly due  and  payable,  principal  and  Interest, 
and  that  the  Mt  Waldo  Granite  Works 
agreed  to  pay  end  discharge  alt  taxes,  as- 
sessments, or  other  charges  that  are  now  a 
Hen,  or  hereafter  shall  be  legally  levied,  as- 


sessed, or  imposed,  ^6ecome  a  lien  upon  the 
premises  or  any  part  thereof.  It  Is  agreed 
that  default  was  made  In  the  payment  of 
coupons  attached  to  said  bonds  for  July, 
1909,  and  all  subsequent  coupons,  and  that 
in  January,  1916,  formal  demand  was  made 
for  payment  of  ooopons  attached  to  said 
bonds  and  payment  refused;  that  the  holders 
of  all  of  said  bonds  requested  the  People's 
Tmst  Company  to  foreclose  said  mortgage. 

The  Mt  Waldo  Granite  Works  has  been 
adjudicated  a  bankrupt  in  the  District  Court 
of  the  United  States  for  the  District  of 
Maine,  and  said  coart,  on  petition  therefor, 
authorized  and  assented  to  this  suit  being 
brought  for  the  foredosore  of  said  mortgage 
In  this  court,  and  tiiat  this  court  may  take 
dtarge  and  possession  of  aald  mortgaged 
property  for  the  purpose  of  foreclosure. 

The  plalntur  filed  a  supplemental  bill  al- 
leging, in  snbstance,  that  the  Ingersoll-Sar- 
gent  Drill  Company,  a  corporation  under 
the  laws  of  the  state  of  New  York,  dalms  to 
have  a  mortgage  for  an  air  compressor, 
which  it  claims  was  a  part  of  the  fixtures 
ai)d  property  included  in  the  description  In 
said  mortgage,  and  asks  that  said  IngersoU- 
Sargent  Drill  Company  be  made  a  defendant. 
Service  was  made  upon  said  company,  and 
It  appeared  and  filed  an  answer,  claiming 
said  property  by  virtue  of  a  mortgage  given 
by  the  Mt.  Waldo  Granite  Works.  The  mort- 
gage of  the  Mt  Waldo  Granite  Works,  as 
stated  above,  was  recorded  In  the  registry 
of  deeds',  but  was  not  recorded  in  the  town 
clerk's,  office  In  the  town  where  the  corpora- 
tion has  Its  home  and  its  property. 

TTnder  this  state  of  tacta  defendants  as- 
sert three  defenses  which  are  oitltled  to  con- 
sideration. Many  minor  questions  were 
raised  to  which  It  Is  not  necessary  to  al- 
lude. 

[1]  First.  The  defendant  claims  that  there 
is  not  sufficient  proof  that  the  mortgage  and 
bonds  were  duly  authorized  by  the  corpora- 
tion, the  Granite  Works.  It  appears  that  all 
the  records  of  the  corporation  have  since 
been  destroyed.  In  the  affidavit  of  Mr.  Al- 
bert Pierce,  clerk  and  treasurer  of  the  cor- 
poration, which  the  parties  agree  is  to  be 
taken  as  his  testimony,  he  distinctly  states 
that  every  necessary  vote  was  passed  by  the 
corporation  and  recorded.  Further  than 
that,  we  have  before  the  court  according 
to  the  stipulation  of  the  parties,  a  copy  of 
the  trust  deed,  and  that  recites  that  the 
maker,  the  Granite  Works,  passed  the  neces- 
sary vote. 

It  Is  the  opinion  of  the  court  therefore, 
that  the  foregoing  facts  furnish  sufficient 
evidence  that  the  trust  deed  and  bonds  were 
properly  authorized  by  the  Granite  Works. 

[2]  Second.  The  defendants  contend  that, 
the  mortgage  cannot  be  foreclosed  by  the 
plalntlfT  because  the  bonds  are  Issued  as 
collateral  security  for  the  Granite  Works', 
notes.    There.  Is  no  merit  In,  this  ''defense. 
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Hie  mortgage  expnaady  providfls'fbr  tbe 
ptoceedingB  herein  irarsued.  Xbe  whole  par- 
pose  of  tbe  trast  mortgage  was  to  secure  the 
bdders  vt  these  bonds.  The  banks  which 
bold  them  as  collateral  are  bona  fide  hold- 
ers for  the  porpoees  of  forecloenre,  as  mndi 
as  though  they  had  purchased  the  bonds,  in- 
stead of  loaning  money  on  them.  In  Mew 
Memphis  GasU^t  Company  Oases,  100  Tann. 
288,  60  S.  W.  206,  80  Am.  St  Bep.  880,  tills 
prindjAe  Is  affirmed  as  follows : 

"While  it  is  true  the  parties  taking  bonds  as 
collateral  security  for  pre-existing  debts,  under 
the  rule  then  prevailing  in  this  state,  were  not 
holders  for  value  in  due  course  of  trade,  yet  It 
being  dear  that  tbe  debts  they  were  givea  to 
secure  were  honest  debts  of  the  company,  cre- 
ated by  it  In  making  tbe  very  improveaients  the 
bonds  were  issued  to  pay  for,  the  craditois  re- 
ceiving them  as  security  were  bona  fide  holders, 
sad  as  such  entitled  to  full  protection,  save  as 
against  such  equities  as  might  be  inherent  in 
the  bonds." 

The  property  In  the  mortgage  is  tbe  real 
security.  The  bonds  are  merely  issued  Cor 
the  convenience  of  enabling  tbe  mortgagor 
to  obtain  money,  from  time  to  time,  as  want- 
ed, from  several  aooroes  Instead  of  but  one. 
The  only  possible  way  in  which  they  can 
realize  anytblng  on  tbe  ooUateral  for  their 
respective  loans  Is  by  enforcing  payment  of 
the  bonds;  and  the  only  way  tbey  can  en- 
force payment  on  tbe  bonds  of  a  bankmirt: 
corporation  is  by  foredosure  of  the  mort- 
gage and  a  sale  of  the  mortgaged  property 
given  to  secure  the  payment  of  the  Ixmds. 
The  banks  whidi  hold  all  these  twnds  have 
requested  the  trustee  to  pursue  the  prescrib- 
ed course  which,  it  wonld  seem,  is  not  only 
reasonable  but  the  only  effective  way  they 
could  adopt  to  realise  npon  their  securities, 
as  the  bonds  of  a  concern  In  bankmptcy  can 
have  no  market  value.  In  fact,  the  banks 
must  have  a  right  to  do  this,  otherwise,  if 
the  trustee  should  decline  to  proceed,  suo 
moto,  to  foreclose,  then  the  holders  of  the 
collateral  would  be  helpIeeSi  and  their  se- 
curity might  become  worthless.  Such  should 
not  be  the  status  of  the  law,  nor  is  it  The 
different  rights  and  duties  of  a  party  hold- 
ing negotiable  paper  as  security  are  dis- 
cussed in  detail  tn  a  note  to  the  case  of 
Qriggs  V.  Day,  82  Am.  St.  Rep.  704,  at  page 
711.  Frohi  the  rules  of  law  enunciated  in 
this  note  It  seems  clearly  dedudble  that  a 
party  holding  defaulted  bonds  as  collateral 
for  the  security  of  his  debt  is,  to  tbe  extent 
of  his  debt  at  least,  subrogated  to  such  an 
interest  in  tbe  property,  mortgaged  to  secure 
the  bonds,  as  will  enable  him  to  require  the 
trustee,  when  the  mortgage  authorises  it,  to 
foredose  the  mortgage  for  the  payment  of 
his  debt. 

The  following  rule  Is  spedflcally  laid  down 
In  a  Mew  York  case,  and  found  In  prlndple 
in  auiny  ottaer  cases: . 


"As  the  holder  of  collateral  seonrity  Is  enti- 
tled to  its  possession  and,  to  the  extent  of  his 
interest,  is  substantially  the  owner  thereof,  he 
must,  to  a  certain  extent  at  least,  assume  the 
duties  of  ownership,  and,  furthermore,  must  jnro- 
tect  the  interests  of  his  pledgor  as  well  as  his 
own,  because  the  latter,  tqr  giving  the  collateral 
security,  has  parted  with  the  power  to  protect 
himself.  The  contract  carries  with  it  the  im- 
plicaticHi  that  the  security  shall  be  made  avail- 
able to  disdiarge  the  obligation.' "  Wheeler  v. 
Mewbould,  16  N.  X.  896;  Griggs  v.  Say,  82  Am. 
St.  Bep.  718,  note. 

See,  also,  21  B.  0.  L.  660,  Pledge,  24. 

We  are  of  tbe  opinion,  therefore,  that  un- 
der the  facts  in  this  case  it  was  not  only  the 
right,  but  the  duty,  of  the  trust  company, 
upon  tbe  request  of  the  bondholders,  to  pro- 
ceed to  foreclose  the  mortgage  and  apply  the 
proceeds  of  the  foredosure  to  tbe  payment 
of  the  bonded  debts. 

[3, 4]  Third.  Tbe  tmst  deed  purports  to 
convey  personal  property  as  well  as  real 
property,  and  there  Is  ample  language  In  the 
deed  to  cover  personal  as  well  as  real. 

Mow  It  appears,  and  undoubtedly  is  the 
fact,  that  the  mortgage  was  'not  recorded 
In  the  town  of  Frankfort  The  records  ot 
Frankfort  have  since  been  destroyed  by 
fire.  The  defendant  therefore  says  that  all 
personal  property  described  In  the  trust  deed 
whid)  did  not  becc^e  a  part  of  tbe  realty 
as  a  part  of  the  plant  did  not  pass  under  the 
deed  as  against  the  unsecured  creditors  of 
tbe  Granite  Works.  This  point  is  not  with- 
out merit  The  answer  that,  inasmuch  as 
there  is  no  positive  evidence  that  tbe  mort- 
gage was  not  recorded  in  Frankfort,  tbe 
court  can  and  should  And  that  it  was  so 
recorded,  does  not  Impress  us  as  sufficient. 
Tbe  evidence  points  tbe  other  way.  There 
Is  no  minute  of. the  clerk  "noting  •  »  » 
on  the  mortgage  the  time  when  it  was  re- 
ceived," as  required  by  B.  S.  c.  06,  §  2.  The 
presumption  Is  that  the  clerk  observed  the 
law,  and  the  omission  becomes  evidential. 

Upon  tbe  oimduslon  that  it  was  not  re- 
corded in  the  town  clerk's  office,  it  follows 
that,  If  there  Is  personal  pioperty  described 
In  the  trust  deed,  whidi  cannot  be  held  by 
the  court  as  forming  a  part  of  the  realty, 
then  that  personal  property  cannot  be  fore- 
closed under  the  mortgage. 

Unquestionably  a  large  part  of  that  prop- 
erty did  form  a  part  of  the  plant  and  became 
real  estate  under  tbe  decisions  In  this  state, 
Bnt  It  does  not  seem  to  ns  that  this  court 
from  only  the  description  of  the  personal 
property  and  its  value,  as  given  in  tbe  rec- 
ord, can  safely  determine  just  what  person- 
al property  was  covered  by  that  mortgage 
as  against  the  creditors  of  tbe  Granite  Works, 
who  are  entitled  to  share  in  the  personal 
property  not  so  covered. 

[I]  ^nie  rules  of  law  governing  tbe  ques- 
tion as  to  when  personal  property  beomnes 
a  part  of  the  realty  are  not  in  dispute  In  this 
state.     Our   court  has   defined  them   with 
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clearness.  It  ts  applying  the  rules  to  the 
particular  article,  tliat  Is  the  difficult  mat^ 
ter. 

It  should  appear  in  evidence  that  the  ar- 
ticle is  physically  annexed,  at  least  by  Jux- 
taposition to  the  realty  or  some  appurte- 
nance thereof;  that  It  is  adapted  to  and  us- 
able with  that  part  of  the  realty  to  which  it 
is  annexed;  and  that  it  was  annexed  with 
the  intention  <hi  the  part  of  the  person  mak- 
ing the  annexation  to  make  It  a  permanent 
accession  to  the  realty.  Hayford  v.  Went- 
worth,  97  Me.  847,  64  AtL  940.  As  to  many 
of  the  articles  In  the  record  before  us  none 
of  these  facts  appear. 

It  will  not  be  claimed,  we  assume,  that  the 
articles  of  personal  prcqperty  that  are  no- 
where near  the  plant,  have  never  been  con- 
nected with  it,  although  perhaps  intended  to 
be  used  in  case  of  a  breakdown  to  repair 
the  plant,  are  in  fact  a  part  of  the  plant. 
We,  accordingly,  think  the  bill  and  supple- 
mental biU  should  be  sustained  as  to  the 
first  and  second  contentions,  and  remanded 
to  the  Bitting  Justice  upon  the  third  propo- 
sition, to  be  heard  by  him,  or  sent  to  a  mas- 
ter to  ascertain  and  report  to  hUn,  what 
articles  or  classes  of  personal  property  enu- 
merated in  this  mortgage  have  become  parts 
of  the  real  estate,  and  held  as  such  under 
the  mortgage,  and  what  articles  or  classes 
are  so  disconnected  with  the  real  estate,  and 
use  thereof,  and  are  so  separated  therefrom, 
as  to  retain  their  character  as  personal  prop- 
erty. 

So  ordered. 


GREENLAW  y.  AROOSTOOK  COUNTY  PA- 
TRONS' BfUT.  FIBB  INS.  CO. 

(Supreme  Judicial  Court  of  Maine.     Dec.  14, 
1918.) 

» 

1.  lNSt7BAHca  «=>65— Fmc  Insttsanob— -Mu- 
TUAJ.  Companies. 

Every  person  who  takes  insurance  in  a 
mutual  fire  insurance  company  is  both  an  in- 
surer and  insured  in  view  of  Rev,  St.  c.  63,  { 
35,  making  insured  persons  members,  and  he 
proportionately  contributes  in  the  first  instance 
by  an  assessable  premium  note  provided  for  by 
section  3d  to  the  assets  of  the  company  out  of 
which  he  is  entitled  to  indemnification. 

2.  INSUBANOB  €=956  —  MUTUAI.  COUFAKHS  — 

Mekbebship. 
Acceptance  by  mutual  fire  insurance  com- 
pany of  application  for  insurance  makes  insur- 
ed a  member  of  the  company. 

8.  INSUBANCB  «=»146(1)  —  Pike  Inbubanck  — 
Renewal  o»  Policy. 
A  renewal  of  a  fire  insurance  policy  will  be 
construed  to  be  subject  to  the  terms  and  condi- 
tions contained  in  the  original  policy,  unless 
otherwise  expressed. 


4.  INBUBANCI     «=»148(1)— FlBB     IlrSUSAITOK— 

Tim  OF  Taxino  EnxcT  of  Bxnbwai.  Poi.- 

lOT.      , 

Where  plaintiff  had  a  policy  in  a  mntoal  fire 
insurance  company  and  applied  for  a  renewal 
thereof,  he  was  insured  from  the  time  of  the 
acceptance  of  his  application,  although  the  re- 
newal policy  had  not  been  deUvered  to  him. 

5.  IRBTTBANCB  «B»146(1)  —  FXBC  IRBOBAHOB  — 

Deutbbt  or  Pduot. 
Where  a  contract  to  renew  a  fire  insurance 
policy  is  made,  the  mere  want  of  a  policy  will 
not  prevent  plaintiff  from  recovering  for  a  loss 
after  the  application  was  accepted  and  before 
the  renewal  policy  was  delivered  to  him. 

&  INSUBANOS  «=9l31(3)  —  POUCT  A8  FiNAI. 
CONTBACT— PBELIVINABT  AGBEKlCENTa. 

Ordinarily,  an  insurance  p(dicy  is  to  be  re- 
garded as  the  final  contract  between  the  parties, 
and  the  effect  of  its  acceptance  is  to  supersede 
all  preliminary  agreements  in  respect  of  the  in- 
surance. 

7.  INSUBANOB  «=»145(1)— REHIWAI.  OF  tTOISCX 

—Duty  to  Accept. 
Unless  a  renewal  policy  substantially  con- 
forms to  the  application  as  accepted  by   the 
company,  insured  isjiot  bound  to  take  it 

8.  iKsnsANCE  «Es»171— B^Bx  iHBunsANCB— Lnc- 

XTATION    OF    LlABttlTT  —  SUBJBOT-MATTBB 
COVEBED  BT  POLIOT. 

Where  a  fire  insurance  policy  provided  that 
the  liability  of  the  company  should  be  limited 
to  $3,000,  regardless  of  the  amount  of  and  num- 
ber of  policies  covering  the  same  subject-mat- 
ter, a  policy  covering  farming  tools,  and  a  sec- 
ond policy  covering  the  buildings,  relate  to  dif- 
ferent subject-matters  and  were  not  subject  to 
the  limitation. 

9.  Insubance  «=»162(1)  —  Fibb  Insuranok  — 
Mutual  Cokfasiks— Bt-Lawb  as  Past  of 
gontbaot. 

The  by-laws  of  a  mutual  fire  insurance  com- 
pany may  be  made  part  of  the  contract  of  mu- 
tual insurance,  even  by  reference. 

10.  Inbubance  ®=>141(1)— E^cbx  Insubanob— 
Waivbb  of  Bt-Laws. 

A  mutual  fire  insurance  company  may  waive 
its  by-laws  in  whole  or  in  part. 

IL  Insubanob  «=!»152(1)  —  Fibb  Insukancb 
Companies— iBrFBCT  of  By-Laws. 
When  the  by-laws  of  a  mutual  fire  insur- 
ance company  and  the  policy  issued  by  it  con- 
flict, if  the  contract  is  within  the  power  of  the 
company  it  prevails  over  the  by-laws  and  deter- 
mines the  rights  and  liabilities  of  the  parties. 

12.  iNSUBANCB  «=»162(3)— Mutual  Fibb  In- 
bubance CoMPANiEB— Rights  and  Ijabili- 
TiEB  or  Membebs  and  Inbubbd  Pebbonb. 
State  statutes  referring  to  mutual  fire  in- 
surance companies,  their  by-laws,  and  the  mem- 
bership contract,  define  the  rights  and  liabilities 
of  insured  ss  a  member,  but  rights  and  liabili- 
ties as  insured  are  defined  by  the  policy  only. 

Report  from  Supreme  Judicial  Court,  Aroo- 
stook County,  at  Law. 
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Action  by  A.  Raymond  Qteenlaw  against 
the  Aroostook  County  Patrcmi'  Mutual  Fire 
Insurance  Company,  to  recover  on  Insurance 
poUdea.  On  report  trom  Supreme  Judicial 
Court.    Judgment  for  plaintiff. 

Argued  before  COBNISH,  0.  J.,  and 
SPEAR,  HANSON,  PHILBBOOK,  DUNN, 
and  MOBBILL,  JJ. 

Dotaerty  &  Tompkins,  of  Houlton,  for  plain- 
tiff. 

W.  B.  Bolx,  of  PresQue  Isle,  and  Shaw  & 
ThomtoD.  of  Houlton,  for  defendant 

DUNN,  J.  [1]  As  Its  name  suggests,  and 
tbe  record  of  tills  case  evinces,  the  Aroo- 
stook County  Patrons'  Mutual  Fire  Insur- 
ance Company  Is  a  domestic  mutual  fire  In- 
Borance  company.  In  other  words,  it  is  an 
aggregation  of  persons,  endowed  by  the 
state  of  Maine  with  the  attributes  of  cor- 
porate existence,  and  in  that  manner  pro- 
viding a  mutual  basis  method,  by  which  the 
associated  Individuals  hdp  to  bear  the  bur- 
den of  pecuniary  loss  Incident  to  the  destruc- 
tion, by  the  happening  of  the  peril  of  fire, 
of  tike  property  of  one  of  their  number.  lire 
insnranoe  thus  conducted  means  that  If,  dur- 
ing a  prescribed  period  of  time,  any  of  tbe 
associated  persona  shall  suffer  loss  by  tbe 
accident  of  fire,  the  corporation  of  which 
they  are  members  will  Indeomlf  y  liim,  having 
reference  to  tbe  actual  value  of  his  insured 
property  when  it  was  destroyed,  to  an 
amount  not  exceeding  tlie  sum  of  money 
spedfled  in  an  executory  contract  caUed  a 
policy.  Sivery  person  who  takes  Insurance 
In  such  a  company  48  both  an  insurer  and 
Insured.  He  insures  not  only  his  own  prop- 
erty, but  he  helps  to  Insure  the  property  of 
all  the  other  members,  during  the  term  of  his 
own  membership  in  the  mutual  system  cor- 
poration; that  is  to  say,  during  the  term  of 
his  policy-  Bev.  St  c.  S3,  §  35.  He  pro- 
portionately contributes,  in  the  first  instance 
by  an  assessable  premium  note  (Rev.  St  c. 
!3,  i  36),  to  the  assets  of  tbe  company.  Out 
of  the  assets,  he  is  entitled  to  indemnifica- 
tion, within  and  as  contemplated  by  tbe 
terms  of  his  policy. 

[2]  Acceptance  by  a  mutual  fire  lasurance 
company  of  an  application  for  Insurance 
makes  the  insured  a  member  of  the  company. 
Carleton  v.  Insurance  Co.,  100  Ma  79,  82 
AQ.  049,  39  L.  B.  A.  QH.  8.)  951.  In  that 
way,  on  September  11^  1S12,  the  plaintiff 
became  a  member  of  the  defendant  corpora- 
tion. It  thereupon  Issued  and  delivered  to 
him  a  policy  of  Insurance  against  loss  or 
damage  by  fire,  to  the  sum  total  of  $3,000, 
for  the  period  of  five  years  then  next  to  en- 
sue, in  varying  amounts,  on  his  dwelling 
house,  eU,  woodhouse,  bam,  and  shed,  and 
00  hay  and  grain  "while  contained  in  said 
buildings"  in  Presque  Isle.  For  convenience^ 
that  poUcy  will  be  referred  to  herein  as  the 
'first"   In  form  It  was  of  statutory  stand- 


ard. It  fittingly  carried  what  is  known  as 
a  "rider."  That  rider,  which  was  printed 
as  a  part  of  the  slip  or  sheet  of  paper  that 
contained  the  blank  form  on  which  the  in- 
surance was  distributed  and  described,  sanc- 
tioned and  concerned  the  use  about  the 
insured  premises  of  gasoline  and  kerosene 
engines  and  electric  motors;  rested  to  the 
placing  of  supply  and  storage  tauKs  thereat; 
and  inhibited  the  use  of  stovepipe  projecting 
through  the  roof  or  wall  of  any  of  the  in- 
sured buildings,  "or  any  building  within  one 
hundred  feet."  It  contained  no  other  pro- 
vision limiting  the  company's  liability. 

On  June  IS,  1914,  somewliat  less  ttian  two 
years  later,  plaintiff  applied  to  defendant 
company  for  another  policy. of  Insurance; 
this  time  for  |800  on  his  potato  house,  and 
for  $500  on  his  farming  tools.  Policy  issued 
for  a  five-year  term,  restricting  insurance 
on  farming  tools  to  "while  contained  In  his 
farm  buildings."  This  policy,  which  will  be 
styled  the  "second,"  also  Is  of  standard 
form,  and  attached  has  rider  counterpart  of 
that  on  tbe  first 

By  application  bearing  date  of  August  30, 
1917,  in  anticipation  of  Its  explratlcHi  on  Sep- 
tember 11th,  the  plaintiff  applied  for  renewal 
of  the  first  policy.  His  application  was  made 
oa  a  blank  whldi  the  company  had  prepared 
to  be  used  for  such  purpose.  Excepting  as 
to  the  term  for  which  Insurance  was  de- 
sired, and  as  to  tbe  date  thereof,  this  ap- 
plication and  that  suboiltted  for  the  first 
policy  were  practically  identical.  There  was 
nothing  about  either  even  remotely  to  give 
an  inkling  of  the  defense  endeavored  to  be 
made  in  this  case.  Defendant's  directors, 
at  a  meeting  held  on  the  day  that  tbe  first 
policy  expired,  accepted  the  application  for 
renewal.  But  a  new  policy  was  not  made 
up  until  two  days  later,  when  it  was  ante- 
dated so  as  to  run  from  the  expiration  of 
that  renewed.  Late  In  tbe  day  on  which 
the  policy  issued,  it  was  mailed  by  the  de- 
fendant to  the  plaintiff  in  the  same  town. 
The  plaintiff's  mail  was  supplied  by  a  car- 
rier route  which  started  from  a  nearby  town. 
For  some  reason,  the  policy  did  not  come  to 
the  plaintiff,  In  the  mall,  imtll  after  noon- 
time on  September  IBth,  four  days  after  its 
date,  and  two  days  later  than  the  date  of 
the  day  on  which  It  is  said  to  have  been 
mailed.  While  It  was  still  In  the  course  of 
transmission  through  the  mails,  the  property 
It  Insured  was  completely  devastated  by  fire. 
The  same  fire  destroyed  farming  tools  of  the 
admitted  value  of  $445,  insured  by  the  sec^ 
ond  policy.  At  tbe  time  of  the  fire,  the  tools 
were  contained  In  the  buildings  covered  by 
the  third  or  renewal  policy. 

The  renewal  policy,  too,  carries  a  rider. 
This  rider  differs  from  those  attached  to  the 
first  and  second  policies,  In  that  it  superadds 
a.  clause  in  these  words : 

"This  company  shall  sot  be  liable  on  any  risk, 
for  a  greater  amount  than  $3,000  on  any  pol- 
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icy,  or  poUdu  iatned  by  this  company,  on  any 
one  set  of  buUcUngs,  or  their  contents.  Meaning 
hereby  to  limit  the  total  liability  of  this  com- 
pany to  the  asgregate  sum  of  ^,000,  whether 
one  or  more  policies  be  issued,  covering  the 
same  subject-matter." 

It  la  the  contention  of  the  defendant,  as  a 
first  proposition,  that  notwithstanding  It  is- 
sued to  the  plaintiff,  and  he  paid  for  and 
relied  upon,  two  different  policies  of  insur- 
ance or  indemnity,  to  the  aggregate  amount 
of  ^,300,  and  regardless  of  his  loss  by  fire 
to  the  extent  of  fS,445,  both  poUdes  In 
force,  of  property  covered  by  them,  yet  the 
rider  provision  of  the  renewal  policy  operates 
to  restrict  recovery  to  $3,000,  the  maximum 
of  the  particular  policy  to  which  it  Is  at- 
tached. Expressed  somewhat  differently,  to 
recovery  of  (415  for  the  burned  farming 
tools,  and  of  $2,566  for  the  dwelling  house 
and  other  buildings  ravaged  in  totality  by 
fire,  for  the  reason  that  the  casualty  con- 
sumed all  the  property  together,  and  that  It 
then  comprised  "one  set  of  buildings  and 
their  contents,"  as  well  as  the  "same  snb- 
}ect-matter,"  within  the  purpose  of  the  rid- 
er on  the  renewal  policy.  Or,  If  not  that, 
then  the  greatest  possible  liability  under  both 
policies,  in  view  of  the  rider  provision  of 
the  last;  is  $3,000. 

The  proposal  to  renew  the  first  policy  mov- 
ed fron)  the  plaintiff,  almost  two  weeks  In 
advance  of  Its  expiration  by  limitation  of 
time.  He  accompanied  the  offer  by  his 
promissory  note  in  advance  payment  of  the 
premium.  What  be  said  must  be  held  to 
have  been  equivalent  in  significance  to  say- 
ing to  the  company: 

"If  agreeable  to  you,  when  the  first  shall 
have  expired,  issue  to  me  a  new  policy  of  insur- 
ance, for  a  further  period  of  five  years,  on  the 
same  terms  as  the  old.  Counting  that  it  will 
be  acceptable  to  you  to  comply  with  my  re- 
quest, here  is  advance  payment  of  the  premium 
charge." 

The  company  accepted  the  proposal  or  of- 
fer of  the  plaintiff.  Its  secretary  so  swears, 
There  was  mutual  assent;  the  minds  of  the 
parties  had  met  And  the  agreement  was 
founded  on  consideration.  Nothing  remain- 
ed to  be  done  to  perfect  fully  the  renewal 
of  the  insurance,  excepting  the  execution  by 
the  company  of  the  policy,  In  accordance 
with  the  terms  agreed  upon,  and  the  delivery 
of  it  in  that  form  to  the  insured. 

[3, 4]  Unless  otherwise  expressed,  a  renew- 
al will  be  construed  to  be  subject  to  the 
terms  and  conditions  contained  in  the  origin- 
al policy.  Bickford  v.  Insurance  Co.,  101 
Me.  124,  63  Atl.  552,  8  Ann.  Cas.  92.  From 
the  moment  that  his  application  was  accept- 
ed, plaintiff  had  insurance  protection,  effec- 
tive from  the  expiration  of  the  first  poller. 
Not  evidenced  by  a  policy,  for  the  policy  had 
not  been  made.    Nor  existing  validly  as  an 


oral  contract  of  insnrance,  for  the  Under- 
taking of  the  contract  was  not  to  be  perform- 
ed within  one  year.  Beiv.  St  c.  114,  |  L  But 
a  valid,  oral  contract  in  and  by  which  die 
defendant  agreed,  tor  a  sufficient  considera- 
tion, that  in  the  usual  course  of  business, 
and  from  the  very  nature  of  the  agreement 
within  one  year,  it  would  make  up  and  de- 
liver to  the  plaintiff,  in  conformity  with  their 
compact  in  that  behalf,  a  policy  of  insurance 
in  his  favor.     Said  Chief  Justice  Appleton.- 

"The  distinction  between  a  contract  to  issue 
a  policy  of  ilisurance  or  to  renew  one  already 
issued,  and  the  policy  to  be  issued  or  renewed 
in  pursuance  of  such  agreement,  has  always 
been  recognized  by  the  courts  and  the  text-writ- 
ers. *  *  *  It  is  the  same  as  that  existing  in 
bills  of  exclkange,  between  an  agreement  to  ac- 
cept and  the  acceptance  of  a  bill.  They  are  dis- 
tinct. The  agreement  to  issue  or  renew  a  pol- 
icy is  one  thing;  the  policy  issued  or  renewed 
is  another  and  different  thing."  Walker  v. 
Metropolitan  Ins.  Co.,  66  He.  8T1. 

[I-S]  The  contract  to  raiew  made,  the  mere 
want  of  a  policy  would  not  prevent  the 
plaintiff  from  recovering.  McCulloch  v.  Ea- 
gle Ins.  Co.,  1  VIA.  (18  Mass.)  278;  Commer- 
cial Insurance  Co.  v.  Union  Insnrance  Co., 
Ifl  How.  318,  16  li.  Ed.  636.  Having  fumlsh- 
ed  the  agreed  consideration  for  the  imder- 
tnking  of  the  other,  eadi  party  \b  entitled  to 
Irs  promised  benefits.  The  defendant  com- 
pany made  ap  a  policy  and  sent  it  to  the 
plaintiff.  Ordinarily,  the  policy  of  insur- 
ance is  to  be  regarded  as  the  final  contract 
between  the  parties,  and  the  effect  of  its 
acceptance  is  to  supersede  all  preliminary 
agreements  in  respect  to  the  Insurance.  16 
A.  &  E.  Enc.  of  Law,  856.  In  the  case  in 
hand,  the  policy  was  not  in  accordance  with 
the  accepted  proposal.  Before  even  sugges- 
tion to  him  that  the  new  policy  varied  from 
that  which  it  renewed,  the  plaintiff  went  to 
the  company's  ofBce,  and  there,  still  without 
hint  of  any  change  in  the  form  of  the  policy 
frcMU  the  application  that  he  had  filed,  and 
from  information  to  him  imparted  by  the 
company,  he  made  and  submitted  proof  of 
loss  under  the  renewal  policy.  At  the  same 
time  he  submitted  proof  of  loss  under  the 
second  policy.  Later  on,  in  the  same  day 
that  he  filed  the  proofs,  he  received  the  re- 
newal policy,  and  since  has  retained  it. 
Unless  that  policy  substantially  conformed 
to  the  accepted  proposal,  he  was  not  bound 
to  take  it.  As  Justice  Swayne  said,  in  In- 
snrance Co.  V.  Young's  Administrator,  23 
Wall.  86,  28  L.  Ed.  152 :  "The  law  involved 
is  expressed  by  the  phrase,  'it  takes  two  to 
make  a  bargtdn.'"  Equity  would  enforce 
specific  performance.  Tayloe  v.  Insurance 
Co.,  9  How.  390,  13  L.  Ed.  187.  An  action 
at  law  would  have  lain  against  the  company 
for  breach  of  its  agreement.  Commonwealth 
Insurance  Co.  v.  Union  Insurance  Co.,  19 
How.  318,  16  L.  Ed.  636.  But  the  plaintiff, 
though  he  testified  be  made  objection  when 
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tlie  rider  was  caUed  to  his  atteptUm,  z«- 
taloed  the  policy,  and  based  his  suit  up<»i  It, 
and  upon  the  second  policy.  The  defendaat 
asserts  that  having  elected  to  take  the  re- 
newal policy,  and  having  instituted  salt  up- 
on it.  tile  irialntltf  must  be  held  to  have  tak- 
en it  In  entirety.  From  one  i>olnt  of  view, 
the  qontentlon  is  not  without  merit;  but,  as 
we  see  the  Bituatian,  the  plalntKTs  rights 
were  not  abridged  by  the  acceptance  of  the 
renewal  imllcy.  The  rider  provision  of  tliat 
poUc7  Is  prospective  only.  It  does  not  act 
backward.  It  does  not  relate  to^  and  Im- 
pair the  obligation  ot,  the  second  contract. 
So  far  as  the  second  poUcy  Is  concerned.  It 
is  as  If  the  invoked  rider  provision  had  nev- 
er been.  As  to  that  policy,  the  rider  map 
recede  into  region  of  shadows.  Moreover, 
we  find  that  the  second  policy  and  the  re- 
newal policy,  within  the  meaning  of  the 
rider  attached  to  the  latter,  relate  to  differ- 
ent sab'iJect-matters.  The  by-law  of  the  com- 
pany, concerning  risks,  to  which  defendant 
points,  is  not  applicable  to  the  loss  of  the 
farming  to<^.  It  expressly  relates  to  risks 
on  buildings,  and  to  snch  risks  eicluslr^. 

[•-12]  The  defendant,  howevw,  argues  that 
the  rider  Is  merely  declaratory  of  another 
clause  of  the  same  by-law  In  force  when  the 
policies  respectively  were  Issued,  and  that 
the  plaintiff  as  a  member  of  the  corporation, 
is  presumed  to  have  known  the  provisions 
of  the  by-laws,  from  the  beginning  of  his 
monbersbip  in  the  company,  and  by  that 
fact  thereby  Is  boond.  Of  the  oontiwflt  of 
mntual  Insurance  the  by-laws  may  be  a  part, 
evm  by  reference.  RusseU  v.  Mutual  Fire 
Ins.  Co.,  107  Me.  362,  78  Atl.  459.  Under  the 
doctrine  of  consent  and  waiver,  the  company 
may  waive  the  by-laws,  la  whole  or  in  part. 
When  the  by-laws  and  the  poU<7  conflict,  U 
the  contract  Is  within  the  power  of  the  cor- 
poration, the  policy  will  prevail  over  the 
by-laws,  and  determine  the  rights  and  lia- 
bilities of  the  parties.  Union  Hut  Fire  Ins. 
Co.  V.  Keyser,  32  N.  H.  318,  64  Am.  Dec. 
375;  McCoy  ▼.  Northwestern  Mutual  Relief 
Ass'n,  92  Wis.  577,  66  N.  W.  697,  47  L.  E.  A. 
681.  The  statutes  of  the  state  relating  to 
such  corporations,  the  by-laws  of  the  com- 
pany, and  the  contract,  define  the  rights  and 
liabilities  of  the  member  as  a  member.  His 
rights  and  UabUitles  as  insured  are  defined 
by  the  contract.  Com.  v.  Mass.  Mut.  Ins. 
Co,  112  Mass.  116;  22  Cyc.  1413.  Whether  a 
by-law  of  a  mutual  insurance  company  Is 
part  of  the  contract  between  the  company 
and  the  Insured  will  depend,  not  on  the 
fact  that  the  by-law  has  existence,  but  on  the 
correct  interpretation  of  the  terms  of  the 
policy.  By  that  instrument  the  conventional 
obligations  of  the  company  are  fixed. 

In  ais  case,  the  defendant  had  power  to 
make  bisding  contracts  of  insurance,  agree- 
ably to  the  terms  contained  in  the  Maine 
standard  policy.    If  Issued  such  a  contract. 


It  now  contends  that  that  contract  bound  it 
as  an  Insurer,  not  according  to  the  policy, 
bat  according  to  an  inconsistent  by-law.  The 
tender  and  delivery  by  it  of  the  several  poli- 
cies was  tantamount  to  a  declaration  in. re- 
lation to  each  that  there  were  no  by-laws  in- 
consistent with  their  terms.  It  is  sufficient 
to  say.  In  relation  to  the  by-law,  that  the 
company  that  made  and  adopted  it  also  had 
tbe  power  to  unmake  it  or  to  waive  It;  it 
cannot  be  held  that  an  aotloa  is  without 
foundation  simply  because  a  policy  of  insur- 
ance in  suit  Is  la  violation  or  apparent  viola- 
tion of  a  by-law  of  the  company.  Stoehlke 
V.  Hahn,  158  lU.  79,  42  N.  B.  150.  It  Is  a 
question  of  tbe  interpretation  of  the  plain- 
tiff's policy. 

The  clumge  in  the  form  of  the  rider  is 
slgolflcant,  but  by  no  means  conclusive  or  in- 
explicable. gtiU,  unexplained,  it  would  seem 
that  there  would  have  been  no  need  to  make 
the  change.  If  the  by-law  already  was  part 
of  the  policies  previously  issued. 

Under  the  stipulation  of  tbe  rq;K>rt,  we  are 
of  the  opinion  that  the  plaintiff  Is  entitled  to 
recover  in  Uils  action,  under  tbe  second  poli- 
cy, for  the  pr<verty  loss  by  fire,  tbe  sum  of 
^6;  under  the  third  or  renewal  policy,  as 
for  a  total  loss,  the  further  sum  of  |3,000— 
making  in  aU  $3,445,  to  which  shall  be 
added  Interest  from  November  15,  1917,  the 
date  when  the  indemnity  became  and  was 
due  and  payable.. 

Judgment  accordingly. 


HAJIBLEiN  V.  IRISH. 

(Supreme  Judicial  Court  of  Maine.     Dec.  14, 
1918.) 

Baskmtcnts   <s=98(2,  3)  —  Right  of  Wat  — 
Pbescbiftion. 
One  crossing  the  land  of  another  by  permis- 
sion of  the  owner  and  as  a  matter  of  accommo- 
dation does  not  thereby  gain  a  prescriptive  way. 

Report  from  Supreme  Judicial  Court,  Cum- 
berland County. 

Trecq^Misa  quare  clausum  by  Maria  C.  Ham- 
Uen  asainst  Charles  F.  Irish.  On  report 
Judgment  for  plaintlS. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAU,  HANSON,  PHILBROOK,  DUNN, 
and  MOREtILL,  JJ. 

Erald  Harmon  and  William  Lyons,  botk  of 
Westbrook,  for  plaintiff. 

CarroQ  L.  Beedy,  of  Portland,  for  defend- 
ant 

PHIUSROOK,  3.  Case  on  report  The 
plaintiff  alleges  trespass  quare  clausnm,  tbe 
acts  complained  of  being  those  of  crossing 
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plaintiff's  land ;  and  the  defense  Is  justifica- 
tion of  the  admitted  acts  by  reason  of  a 
right  of  way  gained  by  prescription.  The  de- 
fendant does  not  claim  that  he  has  used  the 
way  dnring  the  full  prescriptive  period,  but 
claims  that  he  and  his  predecessor  in  title 
have  so  done,  bnt  that  predecessor  in  title 
was  a  witness  In  the  case  and  testified  that 
both  he  and  his  father  before  him  were  on 
friendly  terms  with  the  former  owner  of  the 
lot  over  which  the  defendant  claims  the  pre- 
scriptive way,  and  their  crossing  of  the  lot, 
or  nser  of  the  way,  was  by  permission  and  as 
a  matter  of  accommodation.  This  testimony 
was  not  successfully  overcome.  Ttncm  the  Im- 
portant element  of  adverse  nser  disappears 
and  the  defense  falls.  BoUlns  ▼.  Bladcd«i, 
112  Me.  4S0,  92  Atl.  621,  Ann.  Cas.  1917A, 
876;  Dartndl  t.  KdweU,  116  Me.  227,  98 
Atl.  743.  The  plalntUt  only  asks  nominal 
damages,  and  tiie  report  contains  a  stipula- 
tion as  to  costs,  nie  mandate  will  accord- 
ingly be: 

Judgment  for  plaintUf. 

Damages  assessed  at  |1. 

This  decision  to  carry  with  It  <»ly  the  oocrts 
of  the  lower  court 


MERMI/Ii  V.  MVKRMOMl  PALLS  LIGHT 
&  POWER  GO, 

(Supreme  Judicial  Court  of  Maine.     Dec.  14, 
191&) 

E&.EOTBI0ITT      *=3ll— EltJtCTBIO     COKPAHIBB— 

RxrnsAi.  TO  Supply  Otjbmnt. 
A  public  service  corporation  may  not  refuse 
to  supply  a  couBumer  with  dectric  current  at 
his  place  of  business  merely  because  he  refuses 
to  pay  for  overdue  service  at  his  residence,  the 
two  services  being  distinct. 

Excn>tlons  from  Superior  Court,  Andro- 
scoggin County. 

Action  by  Eugene  A.  Merrill  against  the 
Llvermore  Falls  Light  A  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  overruled. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILL,  JJ. 

George  C.  Wing  and  George  C.  Wing,  Jr., 
both  of  Auburn,  for  plaintiff. 

Newell  &  Woodaide,  of  Lewiston,  for  de- 
fendant 

PHILBROOK,  3.  Vbia  Is  an  actl<«  to  re- 
cover damages  sostalned  by  the  plalntlfl 
through  the  acta  of  the  defendant,  a  public 
service  corporation.  In  severing  its  service 
wire  connected  with  plaintiff's  blacksmith 
shop,  and  refnslng  to  supply  him  with  elec- 


tric current  for  light  and  power.  The  cause 
was  heard  by  the  Justice  of  the  superior 
court  in  Androscoggin  county,  without  Jnry, 
reserving  the  right  of  exception  upon  mat- 
ters of  law.  Judgment  was  rendered  In  be- 
half of  the  plaintiff,  and  the  Justice  mled  as 
matter  of  law  that  the  defendant's  conduct 
was  not  Justified.  The  case  Is  before  us 
upon  exceptions  to  that  ruling. 

From  the  record  It  appears  that  in  May, 
1916,  the  plaintiff  booght  this  shop,  situated 
on  Churdi  street  in  the  village  of  Liver- 
more  Falls,  and  from  that  time  until  the 
time  of  hearing  the  cause  be  continuously  oc- 
cupied and  used  It  When  he  bought  the 
shop  it  was  supplied  with  an  electric  meter, 
and  connected  with  the  light  and  power 
wires  of  the  defendant  company  over  whl<ii 
be  was  furnished  electric  current  for  ligM- 
ing  and  power  purposes.  In  July,  1916,  the 
plaintiff  bought  and  moved  into  a  ^wdUng 
bouse  situated  in  the  same  village,  but  on  a 
street  other  than  the  one  on  which  the  shop 
was  situated.  The  house  was  wired  for  elec- 
tricity before  the .  purchase,  but  the  meter 
bad  been  removed.  After  that  purchase 
the  meter  was  replaced  in  the  house  and 
current  there  furnished  the  plaintiff  for 
lighting  purposes.  At  the  expiration  of  a 
year  of  service  In  the  boose,  a  dispute  arose 
regarding  the  refunding  of  the  meter  fee. 
whereupon  the  plaintiff  refused  to  pay  bis 
house  bill,  and  directed  the  defendant  to  re- 
move the  meter  from  the  house,  and  to  dis- 
continue that  service.  This  was  done  Sep- 
tember 1, 1917.  At  about  the  same  time  the 
defendant  undertook  to  remove  the  shop 
meter,  which  plaintiff  refused  to  allow,  and 
the  latter  continued  to  receive  electricity  at 
the  shop  until  November  24,  1917,  when  the 
defendant  severed  the  wire  outside  the  abop. 
About  two  weeks  before  that  date  the  plain- 
tiff was  notified  that  If  he  did  not  pay  the 
amount  due  on  the  house  by  the  24th  his 
current  would  be  shut  off  from  the  shop. 
He  did  not  pay  as  demanded,  and  the  shop 
wire  was  severed,  although  there  were  no 
overdue  diarges  for  the  shop  service. 

The  defendant  seeks  to  Justify  Its  conduct 
by  virtue  of  a  regulation  approved  by  the 
Public  Utilities  Commission,  which  iMX»vldeB 
that: 

"Servioe  to  customers  may  be  discontinued  at 
any  time  by  the  company  for  nonpayment  of 
charges  for  current  with  at  without  notice  to 
the  customer.  No  renewal  of  service  shall  be 
made  to  such  customer  until  all  arrears  are  paid 
in  full,  together  wilji  the  diarge  of  $1  for  re- 
newal of  the  service." 

That  such  a  regulation  Is  reasonable  la 
not  in  dispute,  but  the  Issue  between  the 
partlea  Is  whether  a  public  service  corpora- 
tion may  cut  off  one  service,  not  In  arrears, 
to  enforce  payment  of  arrears  In  another 
and  Independent  service  wbldi  is  In  arrears. 
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It  shonld  be  olwerred  tbat  aftw  tlie  oon- 
troyersy  over  the  house  bill,  and  after  the 
dlsoontinoance  of  the  house  service,  the  de- 
fendant not  only  furnished  cnrreBt  to  the 
sbopk  but  accepted  pay  for  the  same,  at  least 
three  payments  being  made  and  accepted  for 
dM4>  service  after  discontinuance  of  the 
boose  service,  the  dates  of  those  payments 
being  September  80,  October  SI,  and  Novem< 
ber  8,  all  in  the  year  1917.  In  Wood  v.  Au- 
bnm,  87  Me.  287,  82  AtL  906,  2&  L.  B.  A. 
376,  where  a  public  service  corporatlwi  fnr- 
nishtng  water  shut  off  the  anpidy  to  the 
plalatifl,  the  court  nld: 

m>e  only  trouble  la  over  an  old  and  disputed 
bin.  The  acqnednet  company  conld  have  in- 
listed  on  payment  of  this  bill  in  advance,  but 
did  not  It  could  have  Bhut  off  the  water  dur- 
ing the  time  covered  by  the  bill,  but  did  not  It 
preferred  to  let  the  bill  and  the  dispute  stand. 
Its  sacceasors,  the  city,  with  presumed  knowl- 
edge of  all  the  facts,  did  not  shut  off  the  water. 
It  accepted  Mr.  Wood's  money  for  the  next  in- 
stallment ;  furnished  water  for  that  six  months 
to  him  as  one  within  his  rights  and  its  rules; 
allowed  him  to  suppose  tbat  the  old  bill  in  dis- 
pute wavld  be  Ignored,  or  would  be  adjusted  as 
•re  disputes  between  other  parties.  After  hav- 
ing resinned  these  reUtionB  with  Mr.  Wood  and 
taken  his  money  therefor,  the  city  now  insists 
that  he  shall  now  be  summarily  deprived  of  an 
instant  and  constant  necessity  in  order  to  co- 
erce him  into  a  surrender  of  his  position  of  de- 
fense against  the  old  biH  Assuming  that  the 
rules  of  the  old  company  and  of  the  city  con- 
template this  course,  we  think  they  are  *  *  * 
nnreaaonaUe,  and  therefore  without  legal 
force." 

If  this  positlan  obtains  with  reference  to 
a  partlcnlar  service,  and  we  here  reaffirm  the 
principle,  how  much  more  must  it  obtain 
where  the  supply  is  denied  when  the  service 
is  other  than  and  8ei>arate  from  the  service 
ov«  which  the  controversy  arose? 

In  Turner  v.  Revere  Water  Co.,  171  Ifass. 
329.  00  N.  E.  6S4,  40  L.  R.  A.  667,  68  Am. 
8t  BePk  432,  the  court  said: 

"If  gas  is  supplied  to  the  owner  of  different 
houses  under  separate  contracts,  failure  to  pay 
the  gas  bill  on  one  house  does  not  authorize 
the  cutting  off  of  the  gas  from  the  otlter"— citing 
Gaslight  Co.  V.  ColUday,  25  Md.  1,  and  Uoyd 
V.  Washli^ton  Gajlight  Co.,  1  Mackey  (D.  C.) 
831. 

In  Cnunley  t.  Watauga  Water  Co^  90 
Tenn.  420,  41  S.  W.  1068,  a  patnn  of  the  de- 
fendant company  became  Indebted  thereto 
tot  water  and  piping,  and  gave  bla  dneUIl 


therefor.  For  a  short  time  he  voluntarily 
ceased  to  be  a  water  taker,  then  decided  to 
again  take  the  water,  but  the  company  de- 
nied him  the  same,  unless  he  should  pay  all, 
or  at  least  a  portion,  of  the  old  MIL  The 
court  declined  to  uphold  the  contention  of 
the  company  and  awarded  the  plalntlfC  dam- 
ages sustained  by  not  being  given  the  water 
supply.  The  language  of  the  court.  In  part,  is: 

"Tba  defendant  in  the  present  case  cannot  jns- 
tity  its  declination  to  furnish  water  to  the 
plaintiff  by  the  fact  of  his  failure  to  pay  the 
whole  or  a  part  of  his  outstanding  duebill,  given 
for  water  and  piping  furnished  a  year  or  two 
before.  Upon  tender  of  the  regular  rates,  he 
was  entitled  to  the  water  like  other  persons,  and 
without  rtference  to  his  past-due  obligation. 
The  company  had  given  him  credit  for  the  mat- 
ters covered  by  the  duebill,  and  conld  not  there- 
aibsr  eoeros  payment  by  denying  him  a  present 
legal  right'— citing  among  other  authorities, 
Wood  V.  Anlmm,  supra,  Merrimac  B.  Savings 
Bank  v.  aty  of  Lowell,  162  Mass.  666,  26  N. 
B.  97,  10  U  R.  A.  122,  and  American  Water- 
works Co.  V.  State,  46  NeU  194,  64  N.  W.  711, 
SO  Ll  B.  A.  447,  60  Am.  St  Rap.  6ia 

In  Hatch  y.  Consumers'  Co.,  17  Idaho,  204, 
IM  Paa  070,  40  li.  R.  A.  (N.  g.)  263,  It  was 
held  that  a  water  company  eamiot  cetose  to 
fomiab  water  to  compel  payment  for  water 
alleged  to  have  been  used  by  the  applicant 
while  residing  at  different  places,  wh«re  he 
tenders  payment  of  the  established  water 
rates  In  advance  for  the  service  he  is  de- 
manding. Such  a  claim,  the  court  declares, 
is  a  wboUy  separate  transaction,  and  the  ob- 
ligation must  be  collected  in  the  usaal  way 
in  which  other  debts  are  collected. 

The  lights  and  duties  of  public  service 
oorporationa  have  be»k  perhaps  more  fre- 
quently the  subject  oif  litigation  when  water 
was  the  commodity  to  be  furnished,  but  of 
course  the  principles  governing  pnbllc  service 
corporations  like  the  defendant  in  this  case 
are  the  same  as  those  governing  other  such 
corporations  furnishing  other  services  essen- 
tial to  the  ocHnfort,  convenience,  and  health 
of  dtisaia  at  any  conunimity. 

We  might  lengthen  greatly  the  antborltles 
in  support  of  our  oondnsions,  for  It  seems 
to  be  qtdte  generally  held  that  a  public 
service  corporation  may  not  refuse  to  supply 
a  consumer  merely  because  be  refuses  to 
pay  for  overdue  service  at  some  other  place, 
or  for  a  separate  or  distinct  transaction 
from  that  for  which  be  is  demanding  a  sup- 
ply. 

Exceptions  overruled. 
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SIDBLINKBR  y.  TORK  SHORB 
WATSR  OO. 

(Supreme  Judicial  Court  of  Maine.    Dea  18, 
19ia) 

1.  IMMINENT  Domain  <8=9246(2)  —  Pbocked- 
INGS  TO  Take — AsAnDoRUENT. 

Where  there  waa  a  lawful  taking  of  timber 
lands  by  a  water  company  by  eminent  domain, 
abandonment  of  land  by  company  was  war- 
ranted, for,  at  its  date,  damages  not  having 
been  determined,  the  rights  of  die  parties  had 
not  become  reciprocally  vested. 

2.  JuDoiOBNT  «=»6S1— Dkcrxx  bt  Conbenx— 
Bbtofpei.. 

Decree  enjoining  defendant  water  otHnpany 
from  taking  plaintiff's  timber  land  by  eminent 
domaui,  on  the  ground  that  the  pn^osed  tak- 
ing was  for  private  nse,  though  granted  ap- 
parently by  oMisent  witiiont  actual  hearing, 
pursuant  to  stipulation  that  result  of  another 
suit  should  govern,  estops  water  compemy  from 
denying,  when  sued  in  tort  by  plaintiff  for  hav- 
ing wrongfully  instituted  eminent  domain  pro- 
ceedings, that  taking  was  for  private  purposes. 

3.  Tobtb  «3»14— Claim  bt  Suit  to  Pbofbs- 
TT  OF  Anotheb. 

A  private  individual  enjoying  no  special 
privileges,  who,  without  malice,  asserts  and 
presses  by  suit  or  otherwise  a  claim  to  anoth- 
er's property,  is  not  guilty  of  tort  under  the 
common  law,  if  he  does  not  pfaysically  interfere 
with  such  property  or  its  possession. 

4.  ElMiNEMT  DouAiR  ®s>266  —  Attempted 
Taking  or  Land  eob  Private  Pubpobe*— 
Tobt. 

When  water  company  filed  In  office  of  coun- 
ty commiSEionera  its  notice  of  taking  of  plain- 
tiff's timber  land  by  eminent  domain,  professed- 
ly for  public,  but  in  fact  for  private,  purposes, 
and  also  filed  petition  for  determination  of  dam- 
ages, it  committed  a  tort  upon  plaintiff,  al- 
diough  not  physically  interfering  with  his  pos- 
session. 

K.  Bmirknt  Domain  «=9802— Tobtious  At- 
tempt to  Take  Pbopbbtt— Damaoes. 
Owner  of  timber  land,  for  which  water  com- 
pany improperly  filed  notice  of  taking,  pro- 
fessedly for  public,  in  realty  for  private,  pur- 
poses, could  recover  loss  occasioned  by  neces- 
sary suspension  of  lumber  operation  from  time 
of  filing  of  taking  until  injunction  suit  gov- 
erning parties'  rights  was  settled  favorably  to 
him. 

Report  from  Supreme  Judicial  Court,  York 
County,  at  Law. 

Action  of  tort  by  Th<Hnas  T.  Sldellnker 
against  the  Tork  Shore  Water  Company.  On 
report  from  the  Supreme  Judicial  Court 
Judgment  for  plaintiff. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  DEASX,  JJ. 


EL  P.  Spinney,  of  North  Berwick,  for 
plaintiff. 

Ralph  W.  Hawkes  and  Josiah  Chaae,  both 
of  York  Tillage,  for  defendant 

DBASY,  J.  The  defendant  corporation 
having  by  legislative  grant  the  right  of 
oninent  domain  attempted  to  condemn  and 
take  timber  owned  by  the  plaintiff.  A  notice 
of  taking  and  later  a  petition  for  assess- 
ment of  damages  were  filed,  as  provided  by 
its  charter.  The  damages  were  not  deter- 
mined. Before  the  time  set  for  hearing  the 
plaintiff  applied  to  this  court  sltttog  In  equi- 
ty for  an  injunction  on  the  ground  that  the 
proposed  taking  was  for  private  purposes. 
A  bond  vniB  filed  and  temporary  Injunction 
granted. 

Another  suit  in  equity,  broui^t  against 
the  same  d^endant  by  Samuel  M.  Bowden, 
was  pending  at  the  same  time,  Involving  oth- 
er lands  which  the  defendant  was  attempt- 
ing to  condemn  and  take.  The  Bowden  Case 
was  reported  to  the  law  court  and  in  the 
opinion  (114  Me.  150,  85  Aa  779)  the  pur- 
pose of  taking  in  that  case  was  held  to  be 
a  private  purpose.  On  this  ground  the  bill 
was  sustained,  and  a  permaneot  Injunction 
ordered  issued. 

After  the  decision  in  the  above  case  was 
announced,  defendant  abandoned  its  at- 
tempt to  take  the  plalntlfTs  (Sidellnker's) 
land,  and  filed  with  the  county  commission- 
ers and  gave  to  the  plaintiff  notices  of  such 
abandonment.  Later  the  plaintiff's  bill  was 
sustained  without  hearing,  and  the  injunc- 
tion made  permanent.  It  seems  to  be  con- 
ceded that  there  was  an  agreement  between 
the  parties  to  the  pending  suit  that  it  should 
abide  the  result  of  the  Bowden  Case.  In 
the  meantime  the  plaintiff,  who  had,  at  the 
time  the  notice  of  taking  was  filed,  planned 
and  prepared  to  operate  his  land,  suspended 
such  operation  until  after  the  defendant's 
abandonment. 

The  plaintiff  brings  this  action  of  tort, 
alleging  ttiat  by  the  defendant's  acts  above 
outlined  he  has  been  "hindered  and  pre- 
vented from  operating  said  described  tim- 
ber land."  There  Is  no  proof  and  no  allega- 
tion that  the  defendant  entered  upon  the 
plaintiffs  land,  or  in  any  way  Interfered 
with  the  plaintiff's  possession  of  the  same, 
other  than  by  filing  notice  of  taking  and  pe- 
tition for  assessment  of  damages  as  above 
stated. 

The  acts  complained  of,  as  above  outlined, 
stated  in  chronological  sequence,  are  as  fol- 
lows: 

July  12,  1913. — Bowdai  equity  suit  begun. 

September  26,  1913.— Notice  filed  by  the 
defendant  In  the  office  of  the  county  oommls- 
sloners  of  York  county,  setting  forth  that 
the  defendant  "has  taken  and  hereby  does 
take"  the  plaintiff's  land  Involved  In  this 
suit. 
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September  27^  1918. — ^Letter  written  by  the 
defendant's  attorney  to  the  plaintiff,  Incloe- 
ing  copy  of  notice,  and  saying: 

"Under  the  charter  of  the  Yoi*  Shore  Water 
Company  the  filing  of  the  paper  of  which  the  in- 
cloeed  copy  la  an  exact  duplicate  oonatltutes  a 
taking  of  your  land  and  timber  for  all  purposes, 
subject  to  their  paying  the  fair  value  for  the 
same." 

November,  1913.— Petition  filed  by  the  de- 
fendant with  the  county  commissioners  of 
Xotk  county,  praying  for  determination  of 
compensation. 

Dec«nbar  8,  1913.— Plaintiff's  bill  against 
defKtdant,  praying  for  Injunction,  filed, 
and  snbpcena  issued.  Temporary  Injnnftlon 
granted,  upon  filing  bond. 

Xovember  24,  1916. — Rescript  from  law 
court  having  beoi  received,  Bowden  Mil  sus- 
tained, and  writ  of  permanent  Injunction 
ordered  to  Issue. 

January,  ldl6. — ^Notice  of  abandonment 
by  defendant  given  to  plaintiff,  and  filed 
with  county  commissioners. 

January  23,  1916.— FlalntUTft  (Sldellnk.- 
er's)  bin  sustained,  and  perpetual  Injunction 
ordered  to  Issue. 

In  the  meantime,  from  the  autumn  of  1918 
until  the  autumn  of  1916  the  plaintiff  sus- 
pended operation  on  his  land  described  In 
the  condemnation  proceedings.  The  plain- 
tiff says  this  suspension  was  by  reason  of 
the  defendant's  attempted  taking  of  the  land. 

The  essence  of  the  plaintiff's  case  Is  the 
charge  that  the  attempted  condemnation, 
•while  professedly  for  public  was  In  truth 
and  In  fact  for  private  purposes. 

[1]  Granting  a  lawful  taking,  the  aban- 
donment was  warranted,  for  at  Its  date, 
damages  not  having  been  determined,  the 
rights  of  the  parties  had  not  become  recipro- 
cally vested.  Furbish,  Petitioner,  v.  Coun- 
ty Commissioners,  93  Me.  117,  44  Atl.  364. 

The  abandonment  before  determination  of 
comp^isation  of  property  properly  taken  for 
public  purposes  does  not  ordinarily  cause 
liability.  Damages  suffered  by  the  landown- 
er are  in  such  case  Incident  to  the  owner- 
ship of  property. 

It  has  been  held,  however,  that  undue  and 
unreasonable  delay  or  other  misconduct  In 
the  proceedings  will  render  the  corporation 
liable  for  damages.  Winkelman  v.  Chicago, 
218  111.  360,  72  N.  K.  1066;  Ousbman  t. 
Smith.  34  Me.  247. 

What  the  plaintiff  In  this  case  complains 
of  is  not  delay  or  misconduct  In  a  oomdemna- 
tion  proceedlJDg  lawfully  Initiated,  but  the 
wrongful  beginning  of  such  proceeding.  Bis 
complaiot  is  that  the  defendant,  having 
power  to  take  his  land  for  public  purposes, 
proceeded  by  legal  formalities  to  take  it  for 
iUegal  purposes. 

The  attempted  talcing  was,  as  stated  in 
the  notice,  "the*  protection  of  the  water  of 
Chase's  Ptmd."  There  Is  no  testimony  In 
this  case  showing  the  dtuatlon  of  the  plain- 


tiff's land  with  reference  to  the  Fond.  But 
prior  to  the  beginning  of  this  action  a  snit 
In  equity  was  begun  by  the  plaintiff  against 
the  defendant,  praying  that  It  be  enjoined 
from  proceeding  with  Its  condemnation  for 
the  reason  that  the  purpose  was  private-^ 
the  very  ground  upon  whldi  this  case  rests. 
An  answer  and  replication  were  filed,  and  a 
decree  obtained  sustaining  the  bill  and  di- 
recting that  the  temporary  injunction  be 
made  permanent. 

[2]  This  decree,  although  granted  appar- 
ently by  consent  without  actual  hearing,  es- 
tops the  defendant  from  denying  in  the  pres- 
ent case  that  the  taking  was  for  private 
purposes.  C!orey  v.  Independent  Ice  Co.,  106 
Me.  488,  76  Att.  980;  Wilson  v.  LaoroU,  111 
Me.  824,  89  AtiL  69. 

This  brings  us  to  the  main  Issua  Did 
the  filing  by  the  defendants  In  the  county 
commissioners'  court  of  a  notioe  of  taking 
stating  that  the  defendant  "has  taken  and 
hereby  does  take"  the  i>lalntlff's  land,  such 
act  being  ostensibly  for  a  public  and  lawful 
purpose,  but  really  for  a  private  and  unau- 
thorized purpose,  render  Ike  defendant  Ua> 
Me  in  ttala  action  of  tortT 

[3]  A  private  individual,  enjoying  no  spe- 
cial pttvlleges,  who  without  malice  wrong- 
fully asserts,  and  presses  by  suit  or  other- 
wise, a  claim  to  the  property  of  another, 
provided  he  do  not  physically  Interfere  wilA 
such  property  or  its  possession,  Is  not  under 
the  common  law  guilty  of  tort. 

[4]  But  a  different  and  stricter  rule  should 
be  applied  to  a  corporation  armed  with  the 
right  of  emlnsnt  domain. 

Authority  In  some  measure  determines  ac-° 
countabill^.  Responsibility  Is  a  oorollary 
of  power.  Privilege  and  duty  grow  oK  the 
same  stem. 

The  hif^  standard  demanded  in  the  oob- 
duct  of  trustees,  the  rule  of  trespass  ab  in- 
itio applied  In  tlie  case  of  public  officers, 
and  the  extraordinary  degree  of  care  re- 
quired of  common  carriers  are  some  of  many 
Illustrations  of  the  broad  application  of  this 
principle.  The  defendant  was  Intrusted  by 
the  state  with  the  power  of  taking  private 
property  by  eminent  domain.  This  power  is 
an  attribute  of  sovereignty.  Its  possession 
is  a  privilege  of  high  import.  While  noth- 
ing In  this  case  shows  that  it  was  so  used 
by  this  defendant,  it  may  be  made  an  instru- 
ment of  oppression.  Its  ezerdse  should  be 
sedulously  guarded.  Atonement  should  be 
made  for  Its  abuse; 

While  counsel  have  not  cited,  nor  have 
we  discovered,  any  authority  directly  in 
point,  we  hold  that,  when  this  defendant 
filed  in  the  office  of  the  county  commission- 
ers its  notice  of  taking  the  plaintiff's  land, 
stating  therein  that  it  "has  taken  and  here- 
by does  take"  such  land,  professedly  for 
public,  but  in  fact  for  private,  purposes,  and 
also  -filed  its  petition  for  determination  of 
damages,  it  committed  an  act  tortious  as  to 
the  plaintiff,  notwithstanding  It  did  not  by 
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any  physical  means  Interfere  wltb  tbe  plain- 
tiff's possession. 

[S]  Is  determining  the  amount  of  damage 
the  role  In  this  case  as  In  all  cases  la  that 
the  plalntia  should  be  made  whole.  He 
should  have  actual,  but  not  si)eculatiTe,  dam- 
ages. The  plaintiff  claims  that  his  damages 
were  enhanced  by  reason  of  a  contract  that 
he  had  made  to  sell  the  lumber  on  the  lot. 
The  evidence  does  not  satisfy  us  that  his 
legal  damages  were  affected  by  this  circum- 
stance. On  the  other  hand,  the  weight  of 
evidence  is  clearly  opposed  to  tbe  defend- 
ant's contention  that  the  growth  wholly  off- 
sets the  loss. 

The  plaintiff  shows  that  the  cost  of  opera- 
tion Increased  considerably  during  the  sus- 
pension. But  It  also  appears  that  the  mar- 
ket value  of  lumber  Increased  in  about  the 
same  proportion. 

We  find  that  the  plaintiff  was  Jusdfled 
In  suspending  his  lumbering  operation.  A 
corporation  vested  wltb  the  right  of  eminent 
domain  having  filed  notice  In  proper  form 
and  in  the  proper  olfice  that  it  had  taken  bis 
land,  he  rightly  determined  to  submit  until 
by  orderly  legal  procedure  the  rights  of 
the  parties  could  be  settled. 

But  on  November  24,  1916,  the  Bowden 
Case  was  decided  by  tbe  law  court  We  are 
not  convinced  tliat  the  continued  suspension 
after  this  time  was  due  to  the  defendant's 
acts. 

From  September  26,  1913,  to  November  24, 
1915,  the  plaintiff  suspended  his  lumbering 
operation,  and  was  Justified  In  so  doing  by 
reason  of  the  defendant's  attempted  oondem- 
hatlon. 

The  plaintiff  was  deprived  of  the  use  of 
his  land  for  a  period  of  about  two  years 
and  two  months.  He  paid  two  years'  taxes, 
which  presumably  would  have  been  much 
less  if  he  had  stripped  the  land  in  1914.  He 
suffered  some  damages  caused  by  sacrifice 
of  his  preparation  for  operating  In  that 
year. 

Upon  all  the  evidence,  without  extending 
tills  opinion  by  further  analysis  or  com- 
ment, we  think  that  the  plaintiff  wUl  be 
made  vbole  if  he  is  awarded  damages  in 
the  sum  of  $600. 

Judgment  for  tbe  plaintiff  for  $600. 


CRBEDON  T.  INHABITANTS  OF  TOWN  OF 
KITTBRT. 

(Supreme  Judicial  Court  of  Maine.  .Dec  19, 
191S.) 

1.  Bbidgks  ®=»4S  — Injtbies  raou  Dbfbot  — 
NoncE. 

Notice  given  to  town,  pursuant  to  Kev.  St. 
c.  24,  {  92,  on  behalf  of  person  injured  when 
driving  Us  automobile  on  a  public  bridge,  held 


sufficient  in  its  spedflcatlon  of  the  nature  and 
location  of  the  defect  in  the  way  tlaat  caused 
injury. 

2.  Bbidobs  «=s46  —  Injukiss  fbok  DxrEOT  — 

NOXICK. 

Notice  given  to  town,  pursuant  to  Bev.  St. 
c.  21,  i  92,  on  behalf  of  person  injured  when 
driving  automobile  on  bridge,  held  sufficient  in 
its  specification  of  nature  of  plaintiff's  bodily 
injuries. 

8.  BbIDGBS    $=>15— INJT7BIXS   i-BOK   Dkfbct— 

NoTicB— Statute. 
Notice  given  to  town,  pursuant  to  Rev.  St. 
c.  24,  I  92,  on  belialf  of  person  injured  when 
driving  automobile  on  bridge,  Aeld  sufficient, 
though  its  only  spedflcation  of  damage  to  au- 
tomobile was  tliat  it  was  badly  wrecked  and  in- 
jured. 

Agreed  Statement  from  Supreme  Judicial 
Court,  York  County,  at  Law. 

Action  by  Joseph  F.  Creedon  against  tbe 
Inhabitants  of  the  Town  of  Kittery.  Before 
the  Supreme  Judicial  Court  on  stipulation. 
Case  ordered  to  stand  for  trlaL 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOiC.  DUNN, 
and  MOBRILLt  JJ. 

Page,  Bartlett  &  Mitchell,  of  Portsmouth, 
N.  H.,  Arthur  B.  Sewall,  of  York  Village,  and 
Hiram  WiUard,  of  ^anford,  for  plalndff. 

Aaron  B.  Cole,  of  Kittery,  and  Emery  & 
Weterbouse,  of  Blddeford,  for  defendant. 

PHILBROOK,  J.  This  is  an  action  to  re- 
cover for  personal  injuries  sustained  by  tbe 
plaintiff,  and  damages  done  to  bis  automo- 
bile, by  reason  of  an  alleged  defective  road 
or  way  which,  by  law,  tbe  defendaht  town 
was  obliged  to  repair.  Tbe  right  of  action 
is  given  solely  by  statute  (R.  S.  c.  24,  |  92), 
and  as  a  prerequisite  to  bringing  such  action 
It  is  provided  that: 

"Any  person  who  sustains  injury  or  damage, 
as  aforesaid,  or  some  person  in  liis  behalf,  shall 
within  fourteen  days  thereafter,  notify  one 
*  *  *  of  the  municipal  officers  of  such  town, 
by  letter  or  otherwise,  in  writing,  setting  forth 
his  claim  for  damages  and  specifying  the  na- 
ture of  his  injuries  and  the  nature  and  loca- 
tion of  the  defect  which  caused  such  injury." 

The  Injury  occurred  July  11,  1917,  and  on 
July  24,  1917,  by  his  counsel,  the  plaintiff 
served  the  following  notice  on  the  municipal 
officers  of  the  defendant  town : 

"To  the  Board  of  the  Selectmen  of  the  Town  of 
Kittery,  in  the  County  of  Tork  and  State  of 
Maine,  and  to  the  County  CommissionerB  of 
said  County  of  York; 
"You  are  hereby  notified  that  Joseph  F.  Cree- 
don of  Laconia,  N.  H.,  on  the  11th  day  of  Jnly, 
1917,  was  injured  while  attempting  to  drive  his 
automobile  across  the  Spruce  creek  bridge  in 
said  Kittery  on  the  liighway  leading  from  York 
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ta  Portamovth,   antl  thst  he  daima  damageai 
agaimt  the  aaid  town  in  the  aum  of  five  thou- 
■and  dollara  ($5*000). 

"The  canae  of  hia  injuriea  waa  the  careleaa, 
dangerooa  and  negligent  manner  in  which  the 
selectmen  were  repairing  the  bridge,  aforesaid, 
and  their  failure  to  warn  him  of  the  dangeroua 
condition  of  the  said  bridge.  The  bridge  at  the 
time  of  the  accident  was  being  repaired  by  the  < 
selectmen  by  planldng  lengthwise  over  the  old 
planldng  of  the  bridge,  and  only  one-half  of  the 
width  of  the  bridge  had  been  newly  planked, 
Urns  leaving  the  eaaterly  half  of  the  bridge  two 
or  three  inchea  higher  than  the  westerly  half, 
while  at  the  end  of  the  bridge  toward  York  the 
old  planking  was  fonr  inchea  higher  than  the 
roadbed  of  the  highway  on  the  west  side  of  the 
bridge  and  five  or  six  inchea  higher  than  the 
bed  of  the  higfawtiy  on  the  east  side  of  the 
bridge.  No  warning  of  this  conditiOB  was  post- 
ed, and  when  the  aatomobile  stmck  the  plank- 
ing of  the  bridge  the  steering  gear  was  wrench- 
ed from  his  control,  and  the  automobile  with 
its  occupants  ran  over  the  side  of  the  bridge 
and  fell  into  Spmce  creek,  whereby  the  said 
Joset^  F".  Oreedon  was  nearly  drowned,  suffer- 
ed a  severe  nervous  shock  and  internal  injo- 
(ies,  and  wag  greatly  bruised  and  otherwise 
damaged,  and  his  antomobile  waa  badly  wreck- 
ed and  injured. 

"Dated  at  ForUmoutb,  N.  H.,  this  twenty- 
foorth  day  of  July,  1917." 

lbs  defendant  town  cballenpes  the  suffi- 
ciency of  this  notice.  By  agreed  statement, 
tile  parties  appear  before  us  witb  the  stlpa- 
lation  that  if  this  tribunal  determines  that 
tbe  notice  Is  sufficient  the  case  is  to  stand 
for  trial,  otherwise  the  plaintiff  is  to  be 
nonsuited.  «, 

Prior  to  the  enactment  of  chapter  216,  Pub. 
Laws  1874,  although  the  statutory  right  of 
action  against  towns  for  iajuriee  sustained 
b;  reason  of  defective  ways  then  existed,  no 
notice  like  the  one  under  consideration  was 
required.  The  Legislature  of  that  year  add- 
ed the  provision  that — 

"Any  person  who  sustains  any  injury  or  dam- 
age as  aforesaid,  shall  notify  the  •  •  *  mu- 
nicipal officers  of  such  town  *  •  •  within 
sixty  days  thereafter,  by  letter  or  otherwise, 
setting  forth  his  claim  for  damages,  and  speci- 
fying the  nature  of  his  injuries." 

From  the  quotation  of  the  existing  statute 
first  above  given  it  will  be  observed  that  this 
reqoiremait  of  notice  has  obtained  until  tbe 
present  day,  although  the  time  in  wtiidi  it 
must  be  given  lias  been  abbreviated,  the 
mettaod  has  t>een  strictly  confined  to  writing, 
and  tbe  requirement  has  been  added  of  sped- 
tjtng  ibe  "natore  and  location  of  the  defect 
wUch  caused  the  Injury." 

Since  the  passage  of  the  act  first  reqoir- 
tng  notice,  at  least  one  score  and  ten  times 
tliis  court  lias  been  required  to  pass  upon 
Its  purpose  and  announce  the  spirit  in  which 
It  should  be  construed. 

Kind,  d^ree,  and  causes  of  injury,  or  dam- 
age, arising  from  acddents  upm  deteotlTe 


ways,  in  the  very  nature  of  titdngs,  present 
so  many  different  instances  and  drcimistano 
es  that  it  will  readily  occur  to  one  possessing 
even  ordinary  powers  of  observation  and  re- 
flection how  difficult,  U  not  well-nigh  im- 
possible, it  would  be  to  establish  a  hard  and 
fast  rule,  or  precedent,  as  to  form  of  notice 
required  by  the  statute  in  this  class  of  cases. 
In  the  very  early  judicial  interpretation  put 
upon  such  notice  (Blacklngtou  v.  Bockland, 
66  Me.  889  our  court  aaid: 

"Notices,  in  this  dass  of  cases,  axe  not  to  be 
very  stricdy  construed.  They  will  often  be  giv- 
en directly  by  the  persons  concerned,  and  with- 
out the  aid  and  intervention  of  counsel;  and 
tiie  Btatnte  should  not  be  so  narrowly  inter- 
preted that  they  cannot  ordinarily  be  given  by 
such  persona  with  safety  to  themselves,  and  at 
the  same  tine  be  suffideat  to  protect  the  in- 
terests of  the  town.  In  many  cases,  too,  the 
persons  injured  will  not  be  able,  at  so  early 
a  date  as  required  by  the  statute,"  then  60  days, 
but  now  only  14,  "to  define  the  predse  nature 
or  estimate  accurately  tbe  probable  extent  of 
the  injury  received.  The  main  object  of  a  no- 
tice is,  that  the  town  may  have  an  early  oppor- 
tunity of  investigating  the  cause  of  an  injniT 
and  the  condition  of  the  person  injured,  b^ore 
changes  may  occur  essentiaUy  affecting  such 
proof  of  the  facts  as  may  be  desirable  for  the 
town  to  possess;  and  a  minor  purpose  of  a 
notice  would  be,  perhaps,  that  the  town  should 
have  a  favorable  chance  to  settle  a  daim  be- 
fore being  sued  for  it,  should  they  see  fit  to 
do  so.  In  this  view,  we  think  a  notice  is  snf- 
fldent,  which  describes  the  facts  substantially 
and  in  general  terms,  so  that  thereby  a  town 
may  have  statements  and  intimations  that 
would  be  likely  to  lead  them,  acting  reason- 
ably, into  such  inquiry  and  investigation  as 
would  result  in  tbelr  acquiring  a  full  knowledge 
of  the  facts  of  the  case." 

This  early  rule,  promulgated  in  1876,  two 
years  after  the  legislative  requirement  of  no- 
tice, was  again  recognized  that  same  year  in 
Sawyer  v.  Naples,  66  Me.  453,  in  these  words: 

"The  object  of  the  notice  is  to  enable  the 
town  seasonably  to  investigate  claims  for  in- 
jury before  tbe  proof  of  the  facts  shall  become 
unattainable  from  lapse  of  time  or  loss  of  life 
or  memory.  It  is  for  the  benefit  of  the  town. 
Notifying  the  town  of  an  injury  received  ena- 
bles its  officers  to  proceed  to  ascertain  the  facts 
and  contest  or  settie  with  the  party  daiming 
damages  as  they  may  deem  expedient" 

Tbe  same  rule  as  to  the  object  of  the  no- 
tice is  stated  in  Low  v.  Windham,  75  Me. 
113,  in  Kaherl  v.  Eockport,  87  Me.  527,  33 
Atl.  20,  In  Chase  v.  Surry,  88  Me.  468,  34 
Atl.  270,  In  Marcotte  v.  Lewiston,  94  Me. 
288,  47  Atl.  137,  in  Joy  v.  York,  99  Me.  287, 
68  Atl.  1060,  where  it  is  also  reaffirmed  that 
the  notice  is  not  to  be  very  strictly  construed, 
in  Spear  v.  Westbrook,  104  Me.  496,  72  AtL 
311,  20  L.  B.  A.  (N.  S.)  804,  where  the  court 
said,  "This  statutoiT  requirement  of  the  four- 
teen days'  notice  has  never  beoi  construed  to 
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impose  upon  the  anfferer  any  unreasonabte  or 
burdensome  duty,"  and  In  Beverage  v.  Rock- 
port,  106  Me.  223,  76  Atl.  677,  where  the  court 
declared  that  "In  view  of  the  limited  time 
within  whldi  these  notices  must  be  served, 
and  the  fact  that  they  are  often  necessarily 
prepared  without  the  aid  of  a  professional 
draftsman  their  construction  should  not  be 
'strangled  by  technicalities  nor  distorted  by 
captious  criticism,'  but  full  effect  should  be 
given  to  their  natural  and  obvious  meaning." 

Thus  it  will  be  seen  that  this  court  baa 
consistently  maintained  an  interpretation  of 
the  object  and  requirements  of  the  notice 
under  discussion,  which  has  been  fair  and 
protective  to  municipaUties,  but  at  the  same 
time  ftiTorable  and  equitable  to  parties  suf- 
fering injnrles  to  their  persona  or  damages 
to  their  property  through  defective  ways 
which  municipalities,  by  law,  were  bound  to 
keep  In  repair. 

Guided  by  this  rule  of  interpretation,  we 
will  consider  the  objections  raised  by  the  de- 
foidant  town  in  the  case  at  bar. 

[1]  First,  that  the  notice  does  not  specify 
the  nature  and  location  of  the  defect  that 
caused  the  injury.  In  this  respect  the  no- 
tice Is  quite  specific.  It  declares  that  the 
nature  of  the  defect  was  the  faulty  condi- 
tion of  the  planking  of  a  certain  bridge,  and 
the  difference  in  height  of  the  old  and  new 
planking;  while,  as  to  location,  it  declares 
not  only  that  the  defect  was  on  this  certain 
bridge,  but  specifies  the  end  of  the  bridge 
which  was  more  defective.  In  ChajHuan  v. 
Nobleboro,  76  Me.  427,  dted  by  the  defendant 
town,  the  court  held  that  a  location  was 
sufficiently  described  by  the  words  "about 
sixty  to  eighty  rods  northerly"  of  a  given 
point,  and  adds  that — 

"The  generidity  of  the  distance  mentioned 
puts  the  officers  upon  their  guard  and  it  can  be 
no  hardship  for  them  to  examine  the  road, 
the  distance  required  for  the  defect  so  fully 
described  as  readily  to  be  recognized  when 
seen." 

In  Kaherl  v.  Rodcport,  supra,  also  dted 
by  the  defendant,  the  court  held  a  notice  to 
be  precise,  definite,  and  sufficient  which  said: 

"A  defect  and  want  of  repair  in  the  sidewalk 
of  a  highway  known  as  Commercial  street,  at 
a  point  in  said  highway  nearly  abreast"  a  cer- 
tain factory. 

And  added  farther: 

"The  defect  and  want  of  repair  through  which 
said  injuries  were  occasioned  consisted  of  deep 
depression  of  the  sidewalk  at  the  termination 
of  the  planking  on  that  evening." 

In  that  case,  however,  the  court  wns  obliged 
to  nonsuit  the  plaintiff  on  another  ground, 
namely,  that  In  truth  and  in  tact  the  defect 
was  not  at  the  place  indicated  by  the  notice, 
but  at  a  point  some  distance  therefrom.  See, 
also,  Hlgnett  v.  Norrldgewock,  105  Me.  189, 
73  Aa  1066,  Beverage  v.  Bockport,  106  Me. 


22S,  7»  Aa  977.  and  York  t.  Atbeiu,  »  Me. 
82,  58  Aa  418. 

[2]  Second,  that  the  notice  does  not  si>eclfy 
the  nature  of  the  plaintiff's  bodily  injuries. 
Upon  this  objection  the  defendant  town  plac- 
ed much  emphasis  and  relies  with  much  con- 
fidence. It  must  be  admitted  that  the  ques- 
tion presented  la  a  close  one,  but  we  think 
it  may  be  properly  answered  in  favor  of  the 
plaintiff.  The  law  Is  well  settled  that  one 
of  the  conditions  precedent  to  a  recovery,  in 
an  action  like  this,  is  the  giving  of  a  written 
notice  specifying  the  nature  of  the  injuries. 
It  is, not  enouc^  for  the  plaintiff,  in  bla  no- 
tice, to  merely  say  that  he  has  been  injured 
(Low  V.  Windham,  supra),  nor  that  he  has 
received  severe  bodily  Injuriee  (Goodwin  v. 
Gardiner,  84  Me.  278,  24  AtL  846) ;  he  must 
specU^  the  nature  of  hla  injuiles.  Ibe  very 
full  and  admirable  dlscnssion  of  this  point 
in  Joy  V.  Tork,  supra,  makes  farther  citation 
imnecessary.  In  the  case  at  bar  the  plaintiff 
gives  notice  that  he  "was  thrown  into  the 
water  under  said  bridge,  and  was  nearly 
drowned,  and  was  greatly  injured  both  ex- 
ternally and  Internally,  and  suffered  great 
mental  and  physical  pain  and  anguish,  and 
received  a  severe  and  nervous  shock,  and  was 
greatly  bruised  and  otherwlae  damaged."  In 
most  cases  the  injuries  received  in  a  struggle 
to  preserve  life  from  drowning  would  have 
no  attribute  of  locality  on  the  body  or  limbs, 
such  as  many  of  the  decided  cases  have  de- 
manded (Spear  v.  Westbrook,  supra;  Good- 
win V.  Gardiner,  supra) ;  while  It  may  in  fact 
describe  "the  nature  of  the  injury  with  suf- 
ficient partioularity  to  enable  the  town  to 
Inquire  into  and  ascertain  the  true  condition 
of  the  sufferer."  See  Joy  v.  York,  supra, 
wherein  the  court  has  also  well  said,  "If 
be  can  do  no  more,  he  can  state  the  apparent 
physical  condition-  caused  by  the  injury,  and 
he  may  do  this  by  comprehensive  terms." 

[3]  The  third  and  last  objection  presented 
is  that  the  notice  does  not  specUy  the  na- 
ture of  the  injuries  and  damages  to  his  per- 
sonal property.  Here  we  must  turn  to  the 
statute  and  carefully  examine  its  provlsionB. 
Right  of  recovery  is  given  to  any  one  who 
"receives  any  bodily  injury,  or  suffers  dam- 
age in  his  property."  Two  distinct  and  dif- 
ferent things  are  provided  for.  When  the 
recovery  sought  la  for  bodily  injuries,  it  la 
later  provided  that  his  notice  must  ^ledfy 
tbe  nature  of  those  Injuries.  Not  so  as  to 
damage  to  personal  property.  The  reason 
for  the  difference  readily  occurs  to  the  think- 
ing mind.  The  frequent  tendency  to  depend 
upon  subjective  symptoms,  and. to  exaggerate 
injuries  to  the  person,  were  well  known  to 
the  Legleiature.  A  man  may  be  able  to  prac- 
tice an  imposition  as  to  bis  own  iwnonal 
injury,  but  would  find  it  difficult  to  do  so 
in  respect  to  damage  to  his  personal  prop- 
erty. Joy  V.  York,  supra.  Subjective  symp- 
toms may  greatly  overstate  an  injury  like 
a  sprain.    A  broken  q)rlng  or  windshield  of 


Digitized  by 


Google 


Bf&.> 


NiaSEK  ▼.  VLAKERTT 


127 


an  antomoblle  .ape«k8  for  Itself.  It  tells  the 
tmth  and  caimot  ezagserate.  The  party  suf- 
fering damage  to  personal  property  must 
make  claim  for  danvage,  but  be  Is  not  re- 
quired In  blB  statutory  notice  to  the  town  to 
^ledfy  the  nature  of  the  damages  to  that 
personal  property. 

After  a  careful  consideration  of  all  the  ob- 
jections to  the  notice,  urged  by  the  defend- 
ant, we  are  constrained  to  declare  that  It  Is 
soffldent  for  the  requirements  of  the  stat- 
ute In  this  case,  and  the  mandate  must  be: 

Oase  to  stand  tor  trial. 


mSSBN  T.  FLAHERTT. 

(Supreme  Judicial  Court  of  Maine.    Dec  19, 
lftl8.) 

1.  EhccEFnoNB,  Bnx  of   4s=>66(1)— Right  to 

ESTABXiaH— 6TATUT0BT  POWXBS  OF  COTTSTB. 

The  right  to  estaUlBh  exceptions  being  a 
■tatatory  proceeding,  neither  the  oourt  bdow 
nor  the  law  court  has  any  jnrisdlction  or  pow- 
aa  beyond  the  express  proriirionB  of  the  statuta 

2.  EfaccxPTiONS,  Bill  of  4=s55C1)  —  Estab- 
ubhheht  of  E)xckftionb  fbok  grpBSiOB 
CouBTS— Statutb  and  Rvlb  of  Cocbt. 

Neither  Rer.  Bt.  c.  82,  S  B6,  nor  Role  48 
of  the  Supreme  Judicial  Court  (70  Atl.  xlii), 
made  to  carry  out  the  statute,  provide  for  the 
establishment  of  the  truth  of  exceptions  in  dv- 
il  caaea  from  either  of  the  saperlor  courts. 

S.  CotTBTS    *=»78— RiTLBS— EFracT   OF   Stat- 

T7TB. 

A  rule  of  court  made  to  carry  out  a  statute 
cannot  broaden  the  statute. 

Exceptions  from  Superior  Oonrt;  Cumber- 
land Coonty,  at  Law. 

Action  by  John  J.  Nlssen  against  Patrick 
H.  Flaherty.  On  petition  to  establish  the 
tmth  of  exceptions.    Petition  dismissed. 

Argned  before  8PE1AR,  HANiSON,  PHII>- 
BROOK,  DUNN,  and  MOBSlhL,  33. 

Carroll  L.  Beedy,  of  Portland,  for  plaintiff. 
William  H.  Gulliver  and  WilUam  D.  Ma- 
boney,  both  of  Portland,  for  defendant 

SPEIAB,  J.  Thla  Is  a  petlticm  to  estabUsh 
tlte  tmth  of  certain  exceptions  alleged  to 
baTe  been  taken  to  the  ruling  of  the  Justice 
of  tlie  superior  court  in  the  county  of  Cum- 
berland, and  ^1^0,  iip<m  presentation,  refused 
to  allow  them. 

It  is  mmecesaary  to  further  state  the  facts 
in  the  case,  as  the  question,  upon  Ute  above 


/» 


statement,  becomes  one  of  poreHy  statutory 
solution. 

[1]  The  question  whether  the  petition 
oomes  within  any  provision  of  the  statute 
seems  to  be  conclusive  upon  the  defendant. 
The  right  to  establish  exceptions  Is  a  statu- 
tory proceeding.  Neither  the  court  below 
nor  the  law  court  has  any  Jurisdiction  or 
powers  beyond  the  express  provisions  of  the 
statutfc  Cole  v.  Ctole,  112  Me.  316,  92  AtL 
174. 

[21  This  case  comes  from  tb»  supwior 
court  in  the  county  of  Cumberland.  We  find 
no  statute  which  provides  for  the  establlsh- 
mestt  (rf  the  truth  of  exertions  from  either 
of  the  superior  courts.  The  petitioner's  pro- 
ceeding is  brought  under  R.  S.  c.  82,  §  55^ 
and  Rule  43  of  the  Supreme  Judicial  Court 
(70  Atl.  xlll). 

In  civil  cases  nrither  the  statute  nor  the 
rule  purport  to  cover  any  proceeding  in  the 
superior  courts.  With  reference  to  the  stat- 
ute It  Is  so  spedflcally  held  In  Cole  v.  Cole, 
112  Me.  316,  92  AQ.  174.  Rule  43  was  made 
to  carry  out  the  statute.  But  the  rule  can- 
not broadoi  the  statnt&  BJence,  if  the  stat- 
ute does  not  apply,  the  rule  does  not  Nor 
by  necessary  implication  do  we  find  any  stat- 
ute that  applies.  (Prior  to  1893  ttere  was 
no  statutory  right  to  establish  the  tmth  of 
exceptions  from  any  court  Chapter  174, 
Public  Laws  of  1893,  giving  the  right  amend- 
ed R.  S.  1888,  c.  77,  !  51.  This  section  ap- 
plied to  a  court  held  by  "one  Justice"  of  the 
Supreme  Court.  But,  two  of  the  superior 
courts  were  established  long  prior  to  this 
dat&  The  omission  therefore  to  include  the 
superior  courts  must  be. regarded  as  intend- 
ed on  the  part  of  the  Legislature;  and  this 
omission  is  emphasized  by  the  provision, 
In  the  section  amended,  that  "this  section 
applies  to  criminal  proceedings  in  either  'of 
the  superior  courts." 

This  distinction  is  expressly  noted  In  Cole 
V.  Cole.    The  court  say: 

"But  seetioa  65  relates,  in  dvil  casea,  only  to 
the  procedure  in  the  Supreme  Judicial  Court 
The  distinctiMi  is  marked  in  the  statute,  for 
it  is  declared  that  the  section  is  to  apply  'to 
exceptions  filed  in  any  criminal  proceedings  in 
either  of  the  84q>eri«r  courts.'  The  implication 
is  that  it  does  not  apply  in  other  cases.  This  is 
not  a  criminal  proceeding." 

[3]  Section  96  does  not  apply  to  a  crlod- 
nal  proceeding,  being  inconsistent  with  sec- 
tion 55  in  this  regard. 

Inasmuch  as  the  proceeding  herein  sought 
must  be  based  wholly  upon  statutory  pro- 
vlaloQ,  and  no  such  provision  is  found,  the 
entry  must  be: 

Petition  dismissed. 


^esFqf  oUmt  casw  m6  (am*  topl«  and  KST-NUUBKR  in  aU  Kcy-NtunlMrad  OUtetta  and  bid«XM 
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DAVIS  et  aL  T.  BBIOGS  et  aL 

(Supreme  Jodicial  Oourt  of  Maine.    Dec  19, 
1918.) 

1.  Easkmbitts  ^=>1— DxiiNrnon. 

An  "easement"  us  the  right  in  the  owner  of 
one  parcel  of  land,  by  reason  of  such  ownership, 
to  use  the  land  of  another  for  a  specific  purpose 
not  inconsistent  with  general  property  in  the 
owner,  a  right  which  one  proprietor  has  to  some 
profit,  benefit,  or  beneficial  nae  ont  of,  in,  or  over 
the  estate  of  another. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Htst  and  Second  Series,  Ease- 
ment.] 

2.  EsTOFFKL  «s>S2— "BqiTiTABUB  Esioffkl" 
— Natdm  of  Docrannc. 

"Equitable  estoppel"  has  its  foundation  in 
the  immutable  principles  of  natural  justice,  be- 
ing applied  so  as  to  condude  a  party  who  by 
his  acts  and  adntissions  intended  to  influence  the 
conduct  of  another  when  in  good  conscience  and 
honest  dealings  he  ought  not  to  be  permitted  to 
gainsay  them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Equitable  Eatop- 
pel,] 

3.  Watkbs  Ann  Waisb  Oouxsbs  «s>154  — 
Easement  bt  Escoppiei<— Right  to  Flow^oi* 
Watkb. 

By  equitable  estoppel,  and  not  by  any  im- 
plied grant,  easement  held  created  in  favor  of 
plaintiffs'  predecessor,  consisting  of  a  right  to 
have  his  pipe  connected  with  a  pipe  laid  by  de- 
fendants' predecessor,  and  to  have  a  flow  of  wa- 
ter from  a  spring  through  it  oninterrupted  by 
any  act  of  defendants. 

4.  Easekerts  «s>24— "EASEitsirr  in  Oboss" 

— "EaSEMXNT     APPUBTENART"— ASSlORABUr 
TTt — InHEBITABIUTT. 

An  "easement  in  gross"  because  of  its  per- 
sonal nature  is  not  assignable  or  inheritable,  but 
an  "easement  appurtenant"  runs  with  the  land. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Easement  Appurte- 
nant; First  and  Second  Series,  Easement  in 
Gross.] 

6.  Watbbs  and  Watsb  Cottbsbs  «cal54  — 
Easbmbnt  Affubisnant— TJsb  ot  Pipe. 
Easement  in  favor  of  plaintiffs'  predecessor 
to  have  bis  water  pipe  connected  with  a  pipe 
laid  by  defendants'  predecessor,  and  to  have  an 
nninterrupted  flow  of  water  through  it  from  de- 
fendants' predecessor's  land  held  an  easement 
appurtenant,  running  with  the  land  and  enjoy- 
able by  plaintiffs  aa  heirs. 

Report  from  Supreme  Judicial  Court, 
Piscataquis  County,  in  Equity. 

Suit  by  Calvin  S.  Davis  and  another 
against  Mary  A.  BrlggB  and  anotber.  On 
report  to  the  Supreme  Judicial  Court  Bill 
sustained. 


Argued  before  OOBNISH,  OL  J.,  and 
SPEIAR,  HANSON,  PHIIiBBOOE;  DUMN, 
and  MORRILIi,  JJ. 

Hudson  ft  Hndaon,  of  Guilford,  for  plaln- 
tUTs. 

Charles  W.  Hayes  and  W.  B.  Parsons, 
both  of  Fozcroft,  for  defendants. 

PHILBROOE,  J.  BUI  In  equity.  The 
docket  entries  In,  the  court  below,  made  part 
of  the  record,  show  that  the  sitting  Justice 
made  a  finding  sustaining  the  bill,  from 
which  appeal  was  talien,  but  upon  a  later 
date,  by  agreement  of  parties,  the  same  jus- 
tice signed  an  order  to  report  the  case  to 
this  court,  which  tribunal  Is  to  determine  the 
cause  "according  to  the  equitable  rights  of 
the  parties." 

Comparatively  few  issues  of  fact  exist. 
From  a  careful  consideration  of  all  the  evi- 
dence, we  think  the  following  statement  of 
the  case  is  correct: 

The  plalntUfs  are  respectiyely  son  and 
daughter  of  Jos^h  W.  Davis,  who  died  In 
1904.  The  defendants  are  respectively  wid- 
ow and  daughter  of  Judson  Btlggs,  who  died 
testate  in  1906.  By  the  terms  of  the  latter's 
will  all  his  estate  was  devised  to  these  de- 
fendants. Since  the  begiimlng  of  these  pro- 
ceedings Mrs.  Brlggi;  has  died,  and  Mrs. 
Henderson,  her  daughter  and  codefendant, 
and  executrix  of  her  will,  def^ids  individu- 
ally  and  as  such  executrix. 

On  May  1,  1894,  Joseph  W.  Davis,  owned 
a  doable  tenement  house  situated  on  the 
easterly  side  of  Brlggs  street  In  the  village 
of  BrownviUe,  while  at  the  same  time  Jud- 
son Brlggs  owned  a  homestead  on  land  ad- 
joining the  Davis  property  on  the  south,  and 
also  a  stable  and  three  tenement  houses  on 
land  adjoining  the  Davis  property  on  the 
north.  Brlggs  street  runs  In  a  northerly  and 
southerly  direction.  Parallel  to  and  easterly 
from  Brlggs  street,  and  between  150  and 
200  feet  distant  therefrom,  Is  Church  street. 
Between  the  easterly  line  of  the  Davis  land 
and  the  westerly  line  of  Church  street  is 
land  known  as  the  Dunning  land.  From  the 
latter  land,  passing  some  distance  northerly 
along  Church  street,  we  come  to  the  High- 
land Quarry  road,  leading  toward  the  east, 
and  at  a  point  some  distance  east  of  Church 
street  and  north  of  the  Quarry  road  is  to  be 
found  a  spring,  which  was  owned  by  Jadson 
Brlggs  In  1894,  and  since  his  death  has  been 
owned  by  the  defendant. 

In  the  year  1894  Judson  Brlggs  and  Joseph 
W.  Davis  entered  into  an  agreement  substan- 
tially upon  these  terms:  Brlggs  was  to  com- 
I^ete  a  partly  constructed  water  pipe  from 
the  spring  to  the  Dunning  land,  while  Davis 
was  to  lay  a  connecting  pipe  from  Church 
street,  across  the  Dunning  land,  across  his 
own  land  to  bis  own  house,  i>ermlt  Brlggs  to 
tap  the  connecting  pipe  with  a  tee  to  his 
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homestead  on  the  soatta  of,  and  Us  stable 
and  tenement  houses  on  the  north  of,  the 
Da-rls  home.  Davis  was  also  to  pay  Briggs 
the  sum  of  |50.  When  all  this  was  done, 
Davis  was  to  have  water  from  the  ES>rlng 
without  any  limit  of  time  thereto  being 
agreed  upon.  The  water  pipes  were  laid,  the 
connecting  tees  attached  and  nsed  by  Briggs, 
the  $tSO  paid,  and  from  that  time,  during  the 
remainder  of  the  life  of  Judson  Briggs,  a  pe- 
riod of  about  12  years,  and  for  the  further 
period  of  about  5  years  after  his  death,  Da- 
vis and  his  heirs,  these  plalntlfCs,  received 
water  from  these  pipes  without  charge  or 
demand  of  payment  for  any  water  thus  re- 
ceived. On  the  22d  of  August,  1911,  Mrs. 
Henderson  notified  the  plaintiffs  that  the 
water  would  lie  cut  off  unless  arrangements 
were  made  by  August  28th,  and  thereafter 
the  pipe  was  cut  by  Mrs.  Henderson,  and  the 
supply  ceased.  The  plaintiffs  ask  this  court 
to  order  the  defendant  to  reconnect  the  sev- 
ered pipe  and  to  thereafter  refrain  from  any 
act  which  would  prevent  the  enjoyment  of 
this  water  supply. 

What  are  the  "equitable  rights  of  Uie  par- 
ties" which  we  are  to  determine?  The  plain- 
tiffs claim  an  easement  This  the  defend- 
ants deny. 

(1]  An  easement  is  defined  to  be  a  right  in 
the  owner  of  one  parcel  of  land,  by  reason 
of  such  ownership,  to  use  the  land  of  an- 
other for  a  spedflc  purpose,  not  Inconsistent 
with  a  general  property  In  the  owner,  a  right 
whl«ji  one  proprietor  has  to  some  profit,  ben- 
efit, or  beneficial  use,  out  of,  in,  or  over  the 
estate  of  another  proprietor.  2  Washburn 
on  Keal  Property,  25;  Pomeroy  v.  Mills,  3 
Vt  2TO,  23  Am.  Dea  207.  Our  own  court, 
in  Bonney  v.  Greenwood,  96  Me.  835,  52  Atl. 
780,  said  that  an  easement  may  be  concisely 
defined  as  a  privilege  without  profit  which 
one  has,  Tor  the  benefit  of  his  land,  in  the 
land  of  another.  But  as  to  the  manner  of 
creating  an  easement,  it  was  declared  in 
Brown  v.  Dickey,  106  Me.  97,  75  Atl.  382, 
that  the  same  was  by  (1)  express  or  Implied 
grant,  (2)  reservation  or  exception  in  the 
deed  of  conveyance  (3)  prescription,  (4)  stat- 
Btory  proceedings,  and  (5)  estoppel. 

[2, 3]  In  the  case  at  bar  there  is  no  express 
grant,  no  reservation  or  exception,  no  pre- 
scription, and  no  statutory  proceeding  upon 
which  the  plaintiffs  may  rely.  May  they 
find  support  for  their  claims  by  an  Implied 
giant  or  by  estoppel?  In  Watson  v.  French, 
112  Me.  371,  92  Atl.  290,  L.  R.  A.  1915C,  355, 
the  court  declared  the  rule  to  be  firmly  es- 
tablished in  this  state  that  there  can  be  no 
implied  grant  unless  the  easement  be  one 
of  strict  necessity;  mere  convenience,  how- 
ever great,  being  Insufficient  Nothing  In  the 
agreement  between  Davis  and  Briggs  here- 
tofore recited  can  be  construed  as  an  Implied 
gnnt  under  t^e  circumstances  of  this  case. 
^u  an  easement  created  by  estoppel?  Equi- 
table estc^pel  has  its  foundation  la  the  im- 
106  A.-^ 


mutable  prindplea  of  natural  Justice.  Shurt- 
leff  V.  Wlscasset  74  Me.  180.  The  doctrine 
of  equitable  estoppel  is  founded  upon  the 
principles  of  equity  and  Justice,  and  is  ap- 
plied so  as  to  conclude  a  party  who  by  his 
acts  and  admissions  intended  to  influence  V 
the  conduct  of  another,  when,  In  good  con- 
science and  honest  dealings,  he  ought  not  to 
be  permitted  to  gainsay  them.  Rogers  v. 
P.  &  B.  Street  Railway,  100  Me.  86,  60  Atl. 
713,  70  U  R.  A.  674;  Horton  v.  Wright  113. 
Me.  439,  94  AU.  883.  In  Shurtleff  v.  Wls- 
casset supra,  we  find  our  court.  In  no  uncer- 
tain terms,  declaring  that  an  estoppel  may 
grow  out  of  a  long-continued  acquiescence 
in  or  enjoyment  of  the  fruits  of  a  contract. 
In  the  case  at  bar  a  contract  was  made  by 
Davis  and  Brjggs.  The  contract,  so  far  as 
Davis  was  concerned,  was  fully  completed 
according  to  all  Its  terms.  The  convenience, 
the  benefits,  the  fruits  of  that  contract  were 
enjoyed  and  acquiesced  in  by  Briggs  during 
all  the  rest  of  his  life,  and  for  about  five 
years  thereafter  by  these  defendants.  The 
pipe  laid  by  Davis  afforded  a  conduit  for 
the  water  to  the  homestead,  tenements,  and 
stable  of  Briggs.  The  money  paid  by  Davis 
to  Briggs,  In  part  at  least  defrayed  the  ex- 
penae  Incurred  by  the  latter  In  extending 
the  pipe  from  Its  prior  terminus  to  the  Dun- 
ning land.  Briggs  and  his  successors  In  title 
having  thus,  and  for  so  long  a  time,  enjoyed 
and  acquiesced  In  the  fruits  of  that  contract, 
we  have  no  hesitation  in  declaring,  under 
the  rules  already  referred  to,  that  by  equi- 
table estoppel  an  easement  was  created  in 
favor  of  Davis,  a  right  to  have  the  Davis 
pipe  connected  with  the  pipe  laid  by  Briggs, 
and  to  have  a  flow  of  water  through  It  unin- 
terrupted by  any  act  of  the  defendants. 

[4,  S]  Is  this  an  easement  in  gross  which, 
t>ecause  of  Its  personal  nature,  by  the  weight 
of  authority,  Is  not  assignable  or  inheritable 
(Washburn  on  Easements  [4th  Ed.]  p.  11; 
9  R.  C.  li.  739,  and  cases  there  dted),  or  is 
it  an  easement  appurtenant,  which  runs  with 
the  land  (Washburn  on  ESisements  [4th  Ed.] 
p.  40)?  In  Cadwalader  v.  Bailey,  17  R.  I. 
495,  23  Atl.  20,  14  L.  R.  A.  300,  an  opinion 
amply  fortified  by  citations,  It  Is  said: 

"Whether  an  eascmeot  in  a  given  case  is  ap- 
purtenant or  in  gross  is  to  be  determined  mainly 
by  the  nature  of  the  right  and  the  intention  of 
the  parties  creating  it.  *  •  •  If  it  be  in  its 
nature  an  appropriate  and  useful  adjunct  of  the 
land  conveyed,  having  in  view  the  intention  of 
the  grantee  as  to  its  use,  and  there  l>cing  nothing 
to  show  that  the  parties  intended  it  to  be  a  mere 
personal  right  it  shouid  be  held  to  be  an  ease- 
ment appurtenant  to  the  land,  and  not  an  ease- 
ment in  gross ;  the  rale  for  the  construction  of 
such  grants  being  more  favorable  to  the  former 
than  to  the  latter  class.  •  «  •  'Though  an 
easement  like  a  right  of  way,  may  be  created  by 
"grant  in  gross,"  as  it  is  called,  or  attached  to 
the  person  of  the  grantee,  this  is  never  pre- 
sumed when  it  can  fairly  be  construed  to  be 
appurtenant  to  some  other  estate;   and  if  it  is 
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in  gram,  it  canaot  extend  beyond  tbe  life  of  the 
grantee.  Mor  can  it  be  granted  over,  being  at- 
tached to  the  person  of  the  grantee  alone.' 
*  *  *  The  greater  weight  of  the  authorities 
supports  the  doctrine  announced  that  easements 
.  in  gross,  properly  so  called,  are  not  assignable  or 
inheritable.  If,  however,  a  right  to  take  soil, 
gravel,  •  •  •  water  from  a  spring,  and  the 
like,  from  another's  land,  may  properly  be  de- 
nominated an  easement,  then  it  is  proper  to  say 
that  an  easement  in  gross — for  such  it  might 
donbtless  be  constituted— might  be  both  assign- 
able and  inheritable,  for  the  rights  enumerated 
are  'so  far  of  the  character  of  an  estate  or  in- 
terest in  the  land  itself  that,  if  granted  to  one  in 
gross,  it  is  treated  as  an  estate,  and  may  there- 
fore be  one  for  life  or  inheritance.' " 

In  more  concise  language  it  was  said  In 
Lldgerding  t.  Zlgnegd,  77  Minn.  421,  80  N. 
W.  360,  77  Am.  St.  Rep.  677,  that— 

"An  easement  is  appurtenant,  and  not  in 
gross,  when  it  appears  that  it  was  granted  for 
the  benefit  of  the  grantee's  land." 

Wltbont  reiterating  the  facts  as  they  ap- 
I>ear  in  the  record,  the  gist  of  which  has 
been  already  stated,  the  court  is  clearly  of 
opinion  that  the  easement  created  is  an  ease- 
ment appurtenant,  mnning  with  the  land, 
and  hence  oijoyable  by  the  plaintiffs  who 
are  heirs  of  Joseph  W.  Davis. 

Tbe  record  discloses  that  the  defendants, 
in  addition  to  the  tenements  owned  by 
thonselves,  supplied  six  or  eight  other  tene- 
ments, and  in  argument  they  claimed  that 
their  system  of  supply  constituted  a  public 
utility,  but  we  cannot  accede  to  this  claim. 

It  is  therefore  the  opinion  of  the  court 
that  the  defendants  should  forthwith,  with- 
out expense  to  the  plaintiffs,  reconnect  the 
severed  pipe  and  thereafter  refrain  from  in- 
terfering with  or  interrupting  the  natural 
flow  of  water  from  the  spring  through  this 
connected  pipe.    The  mandate  will  be: 

Bill  sustained,  with  costs. 

Case  remanded  to  the  court  below  for  the 
preparation  and  execution  of  a  decree  in  ac- 
cordance with  this  opinion. 


McCANN  y.  BASS. 

(Supreme  Judicial  Court  of  Maine.     Dec.  20, 
lOia) 

1.  Landlord  and  Tbnant  «=»86(3)— Lease- 
Renewals — Notice— Waiver. 

A  provision  in  a  written  lease  requiring 
written  notice  at  a  certain  time  of  intention  to 
renew  might  be  waived,  either  expressly  or  by 
inference  from  the  conduct  of  the  parties,  and 
the  term  of  the  lease  continued  by  such  waiver. 

2.  Lakdlobd  and  Tenant  «=»110(1)— Aban- 
D0Ni(Ej«T  of  Lease. 

Evidence  held  to  show  that  lessee  had  aban- 
doned the  lease. 


8.  Landlobo  and  Tenant  4=»100(1)  —  Scb- 
sendeb  of  L£ABB— Fboof. 
Evidence  held  to  show  that  lessee  had  sur- 
rendered the  lease. 

4.  Fbavds,  Statute  of  4=364— Abandonment 
of  Lease— Ofekation  of  Law. 
Rev.  St.  c.  78,  {  16,  does  not  prevent  the 
operation  of  a  mutual  agreement  between  a  les- 
sor and  lessee  to  terminate  lease,  as  by  opera- 
tion of  law,  when  consummated  by  the  acts  of 
the  parties. 

Report  from  Supreme  Judidal  Court,  Ptxx- 
obscot  County,  at  Law. 

Action  by  John  H.  McCaim  against  Jos- 
eph P.  Boss.  On  rqrart  Judgment  for  de- 
ftodant 

Argued  before  SPEAR,  HANSON,  PHIL- 
BROOK,  DUNN,  and  MORRILL,  JJ. 

Edward  P.  Murray,  of  Bangor,  for  plaintiff. 
Matthew  Laughlln,  of  Bangor,  for  defend- 
ant 

SPEAR,  J.  This  case  comes  up  on  report, 
and  Is  stated  in  tbe  plaintifTs  brief  as  fol- 
lows: 

This  case  vras  heard  at  Penobscot  county, 
October  term,  A.  D.  1917,  and  by  agreement 
was  reported  to  the  law  court  for  its  deter- 
mination upon  so  much  of  the  evidence  as  is 
l^ally  admissible. 

The  defendant  in  lOlO  leased  a  store  on 
Main  street,  in  Bangor,  to  the  plaintiff  for  a 
period  of  five  years,  with  the  right  of  a  far- 
ther renewal  of  five  years,  provided  that  the 
lessee  at  least  three  months  before  tbe  ex- 
piration of  said  term  or  any  roiewal  thereof 
give  the  lessor  notice  in  writing  of  his  elec- 
tion to  claim  such  renewal.  TbB  first  five 
years  the  rent  was  to  be  $700  per  annum,  and 
the  other  two  periods  the  rental  not  to  exceed 
$750  per  annum.  The  plaintiff  occujded  the 
premises  under  the  lease  from  its  date,  Jan- 
uary 1,  1910,  up  to  some  time  In  September, 
1916,  well  into  the  second  year  of  the  second 
period  of  said  lease.  He  did  not  give  the 
notice  in  writing  as  stipulated  In  said  lease, 
but  did  pay  the  higher  rental,  namely,  $750, 
stipulated  in  leasee  beginning  January  1, 
1015.  In  September,  1016,  after  talking  with 
the  defendant,  the  plaintiff  moved  to  another 
store,  and  was  endeavoring  to  sell  his  lease, 
when  he  was  notified  by  the  defendant  that 
there  was  no  lease  in  existence,  and  the  de- 
fendant assumed  control  of  tbe  premises 
against  the  will  of  the  plaintiff,  remodeling 
the  store,  taking  part  of  the  basement,  and 
letting  the  balance  of  the  store  at  an  increas- 
ed rental.  And  this  action  is  for  this  evic- 
tion. 

While  several  questions  of  law  are  raised 
In  the  briefs  on  each  side,  based  upon  differ- 
ent views  of  interpreting  the  evidence,  the 
case  is  finally  resolved  Into  a  simple  ques- 
tion of  fact:    Did  the  plaintiff  abandon  and 
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snrrender  bis  leasehcrid  rights?  It  will  aenre 
no  pnrpose  to  do  more  tban  give  a  Bominary 
of  the  facts  upon  which  the  decKon  of  this 
question  Is  based. 

[1]  The  plaintiff  had  a  written  lease,  re- 
newable on  written  notice.  It  Is  admitted 
that  sndi  notice  of  renewal  was  not  given. 
But  the  want  of  such  notice  was  not  neces- 
sarily conclusive  upon  the  irialntlff,  as  the 
notice  might  be  waived,  either  expressly  or 
by  Inference  from  the  conduct  of  the  parties, 
and  the  term  of  the  lease  continued  by  such 
waiver.  By  another  provision  of  the  lease 
the  plaintiff  could  not  sublet  without  the 
written  consent  of  the  defendant  Written 
consult  was  not  given.  The  plaintiff,  how- 
ever, contends  that  the  defendant  orally 
agreed  to  permit  blm  to  sublet  The  defend- 
ant stoutly  denies  any  such  agreonent  We 
think  the  plaintiff  falls  to  sustain  the  bur- 
den of  proof  oa  this  issue.  His  contention 
contradicts:  (1)  The  terms  of  the  written 
lease,  in  a  provision  that  Is  vital  to  his  inter- 
est namely,  written  consent  to  sublet ;  (2)  the 
positive  testimony  of  the  defendant  that  he 
gave  no  oral  permission  to  sublet.  In  his  de- 
nial of  an  agreement  the  defendant  is  corrobo- 
rated by  this  provision  of  the  lease.  While 
important  the  fact  that  the  plaintiff  could  not 
sublet  is  not  ooYiclusive  upon  him,  as  he  could 
have  kept  the  store  and  paid  the  rent  at  a 
loss.  It  is  important  in  its  bearing  upon 
abandonment.  There  are  also  other  admit- 
ted transactions  which,  in  connection  with 
the  other  circumstances,  seem  to  be  conclu- 
sive: First  the  plaintiff  had  actually  vacate 
ed  the  premises  for  business  purposes;  sec- 
ond, he  actually  gave  up  the  key.  The  plain- 
tiff, however,  says  he  qualified  the  surrender 
of  the  key  by  saying  to  Mr.  Hubbard  he 
"would  maintain  his  rights  under  the  lease." 
Mr.  Hubbard,  the  defendant's  agent,  contra- 
dicts this,  and  says,  "He  gave  it  [the  key]  to 
me  willingly."  Here  again  the  fact  that  he 
gave  up  the  key  at  all  corroborates  Hubbard, 
as  it  was  an  act  Inconsistent  with  the  plaln- 
tllTs  general  contention  that  after  all  these 
violations  of  the  written  terms  of  the  lease, 
he  still  retained  it  up<«i  oral  grounds. 

(2, 3]  We  are  of  the  opinion  that  the  de- 
fendant has  sustained  the  burden  of  proof 
upon  the  question  of  abandonment  and  sur- 
render. 

[4]  The  plaintiff,  however,  Invokes  R.  S.  c. 
78,  1 16,  that— 

"There  can  be  no  estate  created  in  lands 
greater  than  a  tenancy  at  will,  and  no  estate  in 
them  can  be  granted,  assigned  or  surrendered, 
unless  by  some  writing  signed  by  the  grantor, 
or  maker,  or  his  attorney." 

But  this  statute  was  not  intended  to  pre- 
vent the  operation  of  a  mutual  agreement  be- 


tween the  parties,  when  consummated  by  the 
acts  of  the  parties;  that  is,  when  the  lessee 
does  the  acts  wliidi  prove  his  intention  to 
abandon  and  surrender,  like  vacating  the 
premises  and  giving  up  the  key,  and  the  les- 
sor. In  pursuance  of  such  acts,  goes  Into  ac- 
tual occupation,  then,  by  acts  and  operation 
of  law,  the  lease  is  terminated. 

This  construction  has  been  fully  indorsed 
by  the  court  of  Massachusetts,  and,  by  analo- 
gy, by  our  own  court  In  Talbot  et  al.  v. 
Whipple,  14  Allen  (Mass.)  177,  it  is  held: 

"The  rule  of  law,  as  now  settled  by  the  re- 
cently adjudicated  cases,  is  that  any  acts  which 
are  equivalent  to  an  agreement  on  the  part  of 
a  tenant  to  abandon  and  on  the  part  of  the 
landlord  to  resume  possession  of  demised  prem- 
ises amount  to  a  surrender  of  a  term  by  op- 
eration of  law." 

The  court  then  recites  the  mutual  acts  of 
the  parties,  which  prove  a  surrender  and 
abandonment  of  the  term,  and  adds: 

"The  minds  of  the  parties  therefore  concur- 
red in  the  common  intent  of  relinquishinp  the 
relation  of  landlord  and  tenant,  and  they  ex- 
ecuted this  mutual  intent  by  acts  which  are 
tantamount  to  a  stipulation  to  put  an  end  to 
the  lease." 

Hesseltlne  v.  Seavey,  16  Me.  212,  involves 
the  same  principle,  although  the  parties  to 
the  action  are  reversed.  In  this  case  the  les- 
sor took  iwssession  of  the  leased  building 
and  relet  it  for  the  balance  of  the  unexpired 
term,  and  at  the  same  time  sued  the  lessee 
for  the  rent  for  the  unexpired  term,  on  tne 
ground  that  the  surrender  of  the  premises 
was  not  in  writing,  as  required  by  the  stat- 
ute of  frauds.  The  defendant  pleaded  the  re- 
rental,  and  the  court  decided  the  case  upon 
the  rule  of  ouster  by  the  plaintiff.  But  the 
fact  remains  that  the  court  gave  effect  to  the 
acts  of  the  parties,  regardless  of  the  statute. 
At  the  beginning  of  the  opinion,  on  page  214, 
we  find  this  significant  sentence: 

"Since  the  statnte  of  frauds  there  is  no  doubt 
that  a  snrrender  of  a  lease  can  be  legally  proved 
only  by  deed  or  note  in  writing  or  by  act  and 
operation  of  law." 

While  the  case  does  not  define  the  phrase 
"by  act  or  operation  of  law,"  the  inference  is 
Inevitable  that  a  lease  may  be  terminated  by 
proof  other  than  a  deed  or  note  in  writing. 
We  are  unable  to  conceive  of  stronger  proof 
by  "acts  and  operation  of  law"  than  a  vaca- 
tion of  the  premises  and  surrender  of  the  k&y 
by  the  lessee  and  the  complementary  act  by 
the  lessor  of  taking  actual  possession. 

The  surrender  of  the  premises  by  the  lessee 
and  acceptance  thereof  by  the  lessor  being  in- 
compatible with  the  continuance  of  the  lease, 
the  entry  is: 

Judgment  for  defendant 
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O'BRIEN  T.  BOABX>  OF  PUBLIC  UTILITT 
COM'RS  et  al.  (two  cases). 

(Supreme  Court  of  New  Jersey.    Oct  18, 181&) 

1.  Cebtiokari    «=»37  —  Objections  to  Pab- 
TiEs— Waiveb. 

Where  objections  that  prosecutor  has  no 
standing  to  prosecute  writs  of  certiorari  to  re- 
view orders  of  Board  of  Public  Utility  Com- 
missioners increasing  rates  was  not  made  when 
writs  were  allowed,  or  when  ar^ment  was  had 
as  to  srranting  of  stay,  it  is  too  late  to  make  ob- 
jection at  final  hearing  after  return  has  been 
made. 

2.  Cebtiorabi    $=s>37— Review  of  Obdebs  of 
Public   Utilitt   ComnssioNEBa— Pa  bites. 

A  resident  citizen  and  owner  of  realty  in 
the  city,  in  which  some  of  the  lines  of  the  rail- 
way company  nin,  may  prosecute  writs  of  eer- 
tiornri  to  review  orders  of  Board  of  Public 
Utility  Commlasi(»ier8  increasing  rates  of  com- 
pany. 

3.  Cabbiers   «=9l2(5)— Fixing    Ratb»— Rea- 
sonableness. 

While  contention  thafi  reasonableness  of 
rates  can  only  be  determined  by  first  ascertain- 
ing value  of  property  devoted  to  public  service 
would  have  some  force  if  section  16  (c),  were  the 
only  section  of  Public  Utility  Act  applicable,  it 
cannot  be  sustained,  since  section  17  (h)  provides 
for  increase  by  public  utility  itself  and  subse- 
quent approval  by  Board  of  Public  Utility  Com- 
misaoners. 

4.  Public  Sebtice  Commissions   «=a6— Pub- 
lic'Utility  Act— Scope. 

Public  Utility  Act  was  meant  to  give  full 
ctmtrol  of  all  public  utilities  to  the  board  so 
far  as  could  be  done  by  legislatiMi. 

8l  Oakriebs  *=>12(6%)  —  Fixing  Rates  — 
Proceedings— Validity. 
In  view  of  Public  Utility  Act,  S  17  (h),  that 
public  service  railway  company  began  proceed- 
ings by  petition,  asking  consent  of  board  in- 
stead of  increasing  rates,  and  waiting  for  board 
to  act,  would  be  of  no  consequence  in  determin- 
ing validity  of  order  of  board  increasing  ratea 

6.  Cabbiers   «=12(7)— Rates— Evidence. 

Where  increase  in  rates  was  just  enough 
to  enable  railway  to  meet  increased  expense, 
forced  upon  it  by  order  of  War  Labor  Board  of 
federal  government,  prosecutor  who  offered  no 
evidence  to  contradict  evidence  of  railway,  but 
contents  himself  with  urging  that  there  was  no 
evidence  of  the  value  of  property  of  the  rail- 
way, is  in  no  position  to  complain. 

7.  Cabriebs   4=>12(5)  —  Rates  —  Reasona- 
bleness. 

Where  petiti<m  of  railway  company  for  in- 
crease of  rates  was  granted  by  Board  of  Public 
Utility  Commissioners,  the  comi>any  cannot 
complain,  although  increase  was  only  enough 
to  enal)le  it  to  meet  increased  expense  forced 
upon  it  by  order  of  War  Labor  Board  of  the 
federal  government 


8.  Cabriebs   «s9l2(7)— Fixnra    Ratbb— Evi- 
dence-Valub  OF  Pbopebtt. 

In  determining  the  narrow  question  as  to 
value  of  property  of  public  utility,  in  fixing 
rates,  the  original  cost  of  construction,  the 
amount  expended  in  permanent  improvements, 
the  amount  in  market  value  of  bonds  and  stock, 
etc.,  are  all  matters  for  consideration. 

9.  Cabbixbs   «s>12(5)  —  Bates  —  Valub  or 
Pbopbbty. 

The  reasonable  worth  of  the  services  ren- 
dered is  a  maximum  of  the  permiaaible  rate, 
and  a  fair  return  on  the  value  of  the  property 
is  a  minimum. 

10.  Courts   «=>91(1)— Adoptiok  of  Opinion 
OF  Loweb  Coubt— EJffect. 

Opinion  of  Supreme  Court  adopted  by 
Court  of  EJrrors  and  Appeals  became  the  law 
of  the  state. 

11.  Cabbiebs   «=»12(7)  —  Rates  —  Valitx  of 
Pbopebty. 

While  value  of  property  is  relevant  on  ques- 
tion of  reasonableness  of  rates,  it  is  not  con- 
clusive. 

12.  Cabbiers   «=>12(7)— Rxasonableness   of 
Rates— Evidence. 

There  can  be  no  better  evidence  of  the  rea- 
sonableness of  the  rate  than  its  general  adop- 
tion by  municipalities  of  the  di^erent  states  in 
ordinances  granting  consent  to  the  location  of 
street  railways  over  a  long  succession  of  years 
with  acquiescence  by  the  public  without  ques- 

ti(Hl. 

13.  Cabbiebs    <S=3l2(5)— Reasonablbnesb    of 
Rates— Evidence. 

Addition  to  rates  of  public  ntility  of  just 
enough  to  cover  increased  expense,  forced  upon 
utility  by  order  of  War  Labor  Board  of  federal 
government,  would  not  make  unreasonable  a 
rate  which  was  not  unreasonable  before  in- 
crease. 

14.  Carriers   «=»12(5)— Rbasonablerbss   of 
Rates — £}vidence. 

Failure  to  allow  any  retnv>  on  capital  in- 
vested would,  if  the  case  were  one  where  board 
fixed  rate  instead  of  approving  rate  fixed  by  the 
utility,  be  a  violation  of  the  principle  that  a 
just  and  reasonable  rate  must  be  sufficient  to 
induce  the  investment  of  capital  in  the  business 
and  its  continuance  therein. 

15.  Cabbiebs    fr=>12(6%)  —  Fixino  Rates  — 
Heabing  and  Evidence. 

Contention  of  prosecutor  that  board  cannot 
proceed  to  fix  rates  without  evidence  or  a  hear- 
ing, even  under  Public  Utility  Act,  f  17  (h), 
cannot  be  sustained,  since  the  same  result 
would  follow  mere  inaction  on  the  part  of  the 
board. 

16.  Cabbiebs   4=>12(7)  —  Rates  —  Reasona- 
bleness. 

Where  there  is  evidence  for  and  no  evidence 
against  the  rate,  and  no  decided  case  holding 
the  particular  rate  to  be  unreasonable,  the  tri- 
bunal, whatever  it  may  be,  is  compelled  to  the 
inference  of  reasonableness. 
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17.  PuBUO  Sebticb  Coioaaaiosa   «=>12(9)— 
PowEB  TO  Change  Rates  Fixed  by  Ob- 

DINAKCE. 

Contention  that  rates  fixed  b;  ordinances 
cannot  be  dianged  by  the  consent  of  both  the 
bofurd  and  the  railway  company  cannot  be  8n»- 
tained. 

Proceedings  by  Charles  F.  X.  O'Brien  for 
writs  ol  certiorari  to  review  orders  of  the 
Board  of  Public  Utility  Commissioners  in- 
creasing rates  of  the  Public  Service  Railway 
Company.    Orders  affirmed. 

Argued  before  Justice  SWATZE,  sitting 
alone  pursuant  to  the  statute. 

George  I*  Record  and  MarshaU  Van  Win- 
kle, both  of  Jersey  City,  for  prosecutor. 

li.  Edward  Herrmann,  of  Jersey  City,  for 
Board  of  Utility  Com'rs. 

R.  V.  lAndabnry,  of  Newark,  for  Public 
Service  Ry.  Co. 

SWAYZE;  J.  By  an  order  of  July  10, 1918, 
the  Board  of  Public  Utility  Commissioners 
fixed  as  just  and  reasonable  a  charge  of  <me 
cent  on  all  initial  transfers  issued  by  the 
Public  Service  Railway  Company  to  Its  pas- 
sengers, in  addition  to  the  charges  thereto- 
fore exacted.  Before  this  charge  was  to  be 
collected  the  railway  company  was  required 
to  file  with  the  commissioners  Its  acceptance 
of  the  terms  of  the  order.    This  was  done. 

By  an  order  of  September  25th  the  board 
fixed  as  just  and  reasonable  a  charge  of  seven 
cents  where  five  was  then  charged,  up  to  and 
induding  March  31,  1919,  and  six  cents  on 
and  after  April  1,  1919,  in  addlti<«i  to  the 
charge  of  one  cent  for  each  initial  transfer. 
These  charges  were  to  be  collected  only  in 
the  event  that  prior  to  October  10th  the  rail- 
way company  filed  its  acceptance  in  writing 
of  the  terms  of  the  order.    This  was  done. 

The  prosecutor  Is  a  resident,  citizen,  and 
owner  of  real  estate  in  Jersey  City,  In  wlilcb 
some  of  the  lines  of  the  railway  run. 

[1,2]  I  held  at  the  argument  that  the  pros- 
ecutor has  a  standing  to  prosecute  the  writs. 
No  objection  was  made  when  the  writs  were 
allowed  or  when  argument  was  had  as  to 
the  granting  of  a  stay.  Under  those  circum- 
stances, It  Is  too  late  to  make  the  objection 
at  final  hearing  after  the  return  to  the  writ 
lias  been  made.  Even  if  the  objection  had 
tNen  timely,  it  must  have  been  OTerruled. 
The  matter  probably  concerns  every  resident 
of  the  city,  and  an  increase  of  street  railway 
rates  affects  his  pecuniary  interest  directly  as 
a  probable  passenger  and  Indirectly  as  Inter- 
ested in  cheap  urban  transportation.  If  the 
question  had  been  raised  at  the  proper  time, 
I  have  no  doubt  Mr.  O'Brien's  interest  could 
have  been  easily  proved.  It  was  not  ques- 
tioned, but  was  taken  for  granted.  I  there- 
fore overrule  the  objection. 

W  The  chief  point  made  by  the  prosecutor 


is  that  tbe  Board  of  Public  Utility  Commis- 
sioners was  without  jurisdiction  to  make  tbe 
orders,  since  they  were  made  without  evi- 
dence of  the  value  of  the  property  of  the  rail- 
way company.  The  prosecutor  assumes  that 
the  only  power  of  tbe  board  in  respect  to 
rates  is  to  fix  just  and  reasonable  individual 
rates,  after  bearing  upon  notice,  as  provided 
in  paragraph  (c)  of  section  16  of  tbe  Public 
UtlUty  Act  (Act  April  21,  1911  [P.  L.  p.  377]). 
This  section  may  properly  foe  described  as  tbe 
section  of  the  act  which  authorizes  tbe  board 
to  take  proceedings  adverse  to  the  "public 
utility"  and  to  require  it  to  do  what  it  may 
not  want  to  do.  It  is  because  the  proceedings 
under  that  section  are  in  invltum  that  care 
is  taken  to  provide  for  notice  and  a  bear- 
ing, without  which  the  proceedings  would  be 
without  due  process  of  law.  If  section  18 
were  the  only  section  of  tbe  act  applicable, 
there  would  be  some  force  in  the  prosecutor's 
contention.  There  are  other  sections  which 
prevent  this  narrow  construction  of  the  act. 
[4]  The  scope  of  the  act,  as  we  have  re- 
cently said,  is  very  broad;  it  was  meant  to 
give  full  cqntrol  of  all  public  utilities  to  the 
board  so  far  as  could  be  done  by  legislation. 
Atlantic  Coast  Electric  Ry.  Co.  v.  Board  of 
Public  Utmty  Com'rs  (Err.  &  App.)  104  Atl. 
218.  Tbe  act  provides  not  merely  for  pro- 
ceedings in  invltum,  but,  by  paragrapb  (h)  of 
section  17,  for  agreement  between  the  board 
and  the  "public  utility."  That  paragraph 
provides  for  an  increase  of  rates  by  the  "pub- 
lic utility"  itself,  authorizes  the  board  to 
hear  and  determine  whether  the  Increase  is 
just  and  reasonable,  and  makes  It  tbe  duty 
of  the  board  to  approve  the  Increase  upon  be- 
ing satisfied  that  tbe  same  is  just  and  reason- 
able. The  difference  In  tbe  two  methods  Is 
fundamental.  One  is  the  method  of  litiga- 
tion, long,  expensive,  unsatisfactory,  neces- 
sarily too  slow  to  afford  prompt  relief,  and 
sure  to  do  injustice  by  delay  to  one  side  or 
the  other.  The  other  we  may  call  tbe  method 
of  agreement,  or  bargaining,  if  we  choose; 
prompt  and  comparatively  satisfactory,  and 
resulting.  If  not  always  in  abstract  justice, 
yet  In  a  determination  which  in  the  hands  of 
fair-minded  men  is  likely  to  be  acquiesced  in. 
Wben  we  consider  the  well-known  object  oV 
this  legislation,  apparent  In  many  sections 
of  the  act,  we  cannot  believe  that  the  Legisla- 
ture meant  to  limit  tbe  power  of  tbe  board  to 
a  power  to  make  war  on  much  of  tbe  most  im- 
portant business  of  tbe  state.  The  difficulty 
meant  to  be  remedied  was  the  control  by 
private  corporations  or  individuals  necessari- 
ly mon(H)olistic  in  character  of  business  af- 
fected with  a  public  interest.  The  aim  of  tbe 
Legislature  was  to  subject  such  corporations 
(or  individuals  If  there  were  any  in  the  same 
sitnatlon  of  mon<^ollstic  vantage)  to  public 
control,  so  that  a  public  board  charged  with 
the  interests  of  the  public  might  have  a 
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measure  of  control  over  the  service  to  be 
rendered  and  the  price  to  be  paid  therefor. 
Justice  to  all,  as  the  policy  of  the  state.  Is 
evinced  In  the  act  The  difficulty  of  securing 
justice  through  political  or  judicial  methods 
Is  not  necessarily  Inconsistent  with  the  legis- 
lative policy.  The  readiest  means  to  approx- 
imate that  end  is  the  method  of  agreement 
provided  by  paragraph  (h)  of  section  17.  The 
contrast  between  the  method  of  section  16 
and  the  method  of  section  17  could  not  be  bet- 
ter shown  than  it  Is  by  making  the  board 
the  actor  In  section  16  (c),  and  making  the 
"public  utility"  the  actor  In  section  17  (h). 

[6]  It  is  of  no  consequence  that  in  the  pres- 
ent case  the  Public  Service  Railway  Company 
began  the  proceedings  by  a  petition  asking 
the  consent  of  the  board  Instead  of  Itself  In- 
crea^ng  the  rate  and  waiting  for  the  board 
to  act' upon  some  one's  written  complaint  or 
on  its  own  Initiative.  The  essential  thing 
meant  to  be  secured  by  section  17  (h)  was 
agreement  between  the  "public  utility"  and 
the  board.  No  right  could  be  lost  by  the 
petition,  a  method  more  polite  or  more  politic, 
as  we  choose  to  call  it.  In  fact,  the  exact 
method  provided  by  section  17  (h)  has  been 
pursued  In  this  case.  The  railway  has  in- 
creased Its  rates.  It  has  merely  secured  In 
advance  the  assurance  that  the  board  will 
take  no  adverse  action.  If  it  should  be  con- 
sidered important,  the  board  may  now,  being 
satisfied,  as  it  has  Already  said,  that  the  In- 
crease is  just  and  reasonable,  approve  of  the 
lncrea,se,  and  there  would  not  be  even  an  ap- 
pearance of  any  but  the  statutory  method. 
But  neither  its  prior  approval  of  the  petition 
nor  a  subsequent  order.  If  the  board  make 
one,  is  necessary  to  secure  the  same  end. 
Paragraph  (h)  distinctly  recognizes  that  the 
"public  utility"  retains  its  power  to  Increase 
rates;  It  gives  the  board  power  to  determine 
whether  the  Increase  Is  Just  and  reasonable, 
but  It  does  not  compel  the  board  to  act  on 
its  own  initiative;  If  it  does  not,  the  Increase 
is  in  effect,  unless  some  one  makes  a  written 
complaint. 

[I,  7]  The  evidence  shows  that  the  increase 
was  only  enough  to  enable  the  railway  to 
meet  the  increased  expense  forced  upon  It 
by  the  order  of  the  Whr  Labor  Board  of  the 
federal  government  to  Increase  wages.  The 
increase  permitted  the  railway  allowed  noth- 
ing for  return  on  large  Investments  of  capi- 
tal. The  railway.  If  its  petition  had  been  de- 
nied, would  have  had  ground  to  complain 
that  the  rate  allowed  was  not  just  and  rea- 
sonable. Since  its  petition  was  granted,  It 
cannot  complain.  The  prosecutor  is  in  no 
position  to  complain.  He  did  not  venture  to 
Introduce  evidence  or  to  contradict  the  evi- 
dence offered  on  the  part  of  the  railway.  He 
contents  himself  with  urging  that  there  was 
no  evidence  of  the  value  of  the  property  of 
tlie  railway,  and  assumes  that  the  justice  and 
reasonableness  of  a  rate  can  only  be  deter- 


mined by  first  ascertaining  the  value  of  the 
property  devoted  to  the  public  service.  I  am 
imable  to  follow  bis  reasoning.  The  ques- 
tion of  the  reasonableness  of  a  rate  has  al- 
ways been  regarded  as  complex  and  as  large- 
ly a  business  question. 

[S]  Even  In  the  narrower  question  of  de- 
termining the  value  of  the  property,  it  has 
long  been  settled  that  the  original  cost  of 
construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market 
value  of  bonds  and  stocks,  the  present  as 
c<nnpared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the 
property  under  particular  rates  prescribed  by 
statute,  and  the  sum  required  to  meet  op- 
erating expenses,  are  all  matters  for  consid- 
eration, and  are  to  be  given  such  weight  as 
may  be  just  and  right  in  each  case. 

[1, 1»]  The  reasonable  worth  of  the  services 
rendered  is  a  maximum  of  the  permissible 
rate,  and  a  fair  return  on  the  value  of  the 
property  Is  a  minimum.  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup,  Ct  418,  42  I/.  Bd.  819. 
Such  a  standard  is  certainly  a  flexible  one, 
and  sustains  the  view  taken  by  this  court  In 
Public  Service  Co.  v.  Public  Utility  Board 
(the  Gas  Rate  Case)  84  N.  J.  Law,  463.  87 
Atl.  651,  L.  R.  A.  1918A,  421.  We  there  said 
that  a  just  and  reasonable  rate  Is  rather  a 
question  of  business  judgment  than  one  of 
legal  formula,  and  must  often  be  tentative, 
since  the  exact  result  cannot  be  foretold,  and 
that  the  real  test  of  the  justice  and  reason- 
ableness of  an  individual  rate  is  that  it 
should  be  as  low  as  possible  and  yet  sufficient 
to  induce  the  Investment  of  capital  In  the 
business  and  its  continuance  therein.  The 
opinion  in  that  case  was  adopted  by  the  Court 
of  Errors  and  Appeals.  87  N.  J,  Law,  S97, 
92  Atl.  606,  94  Atl.  634,  95  Atl.  1079,  L.  R.  A. 
1917B,  930,  L.  R,  A.  1918A,  421,  and  is  the 
law  of  the  state. 

[11]  Under  the  tests  as  stated  by  the 
courts,  the  value  of  the  property  Is  relevant 
to  the  question  of  a  reasonable  rate,  but  not 
conclusive.  The  reasonableness  of  the  rate 
is  the  result,  to  borrow  a  scientific  expres- 
sion, of  a  composition  of  forces,  some  of 
which  were  set  forth  in  the  cases  cited. 
There  are  others. 

[12]  There  can  be  no  better  evidence  of 
the  reasonableness  of  a  rate  than  its  gen- 
eral adoption  by  the  municipalities  of  this 
an^  other  states  In  ordinances  granting  con- 
sent to  the  location  of  street  railways,  over 
a  long  succession  of  years,  with  acquiescence 
by  the  public  without  question,  and,  as  far 
as  we  know,  without  complaint  either  by  the 
public  or  the  Boards  of  Utility  Commission- 
ers, while  in  the  earlier  days,  before  public 
regulation  came  in  vogue,  the  universal  five- 
cent  fare  had  been  most  attractive  to  inves- 
tors. It  Is  true  that  changing  times  seem  to 
have  made  the  long  accustomed  rate  of  five 
cents  unreasonably  low,  in  view  of  the  no- 
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torloos  fact  that  Increasing  bardens  of  ez- 
poue  bare  been  imposed  by  public  regula- 
tion, and  that  the  prices  of  everything  and 
the  wages  of  labor  hare  tncreased.  Five 
cents  was  certainly  not  on  Its  face  unrea- 
sonably high,  since  It  was  a  standard  rate, 
and  there  was  an  entire  absence  of  proof  on 
the  part  of  the  prosecutor. 

[IS]  It  follows  with  the  certainty  of  a  geo- 
metrical axiom  that  the  addition  of  Jnst 
enough  to  meet  the  Increased  wages  forced 
on  the  railway  company  by  the  War  Labor 
Board  could  not  make  unreasonably  high 
what  was  not  so  before. 

[14]  The  failure  to  allow  any  return  on 
capital  Invested  would.  If  this  had  he&a  a 
case  of  the  board  fixing  a  rate  instead  of  a 
case  of  Its  approving  a  rate  fixed  by  the  rail- 
way, have  been  a  violation  of  the  principle 
of  the  Ofls  Rate  Case  that  a  just  and  rea- 
sonable rate  must  be  sufficient  to  induce  the 
investment  of  capital  in  the  business  and  its 
continuance  therein.  It  is  argued  by  the 
prosecutor  that  the  board  could  not  proceed 
without  evidence  or  a  hearing  even  under 
section  17  (h). 

[IS]  In  view  of  the  fact  that  the  same  re- 
sult would  follow  mere  Inaction  on  the  part 
of  tbe  board,  I  am  unable  to  yield  ai|,sent  to 
the  argument.  It  Is  at  any  rate  beside  the 
mark  in  the  present  case.  Here  there  was 
evidence  of  the  president  of  the  railway  com- 
pany, and  no  evidence  on  the  part  of  the 
prosecutor.  I  am  unable  to  see  how  the 
board  could  draw  any  other  conclusion  than 
It  in  fact  drew.  The  question  of  the  Justice 
and  reasonableness  of  a  rate  is  a  question  of 
inference  from  facts  proven,  rather  tban  in 
Itself  a  matter  of  proven  fact  The  question 
Is  common  in  the  law.  Three  examples  are 
enoui^  A  landowner  on  a  running  stream 
may  make  a  reasonable  use  of  the  running 
water.  It  is  for  a  court  or  Jury,  using  its 
best  judgment,  to  decide  what  is  a  reasonable 
use.  Our  conduct  must  be  that  of  a  reason- 
ably prudent  man.  What  is  reasonably  pru- 
dent conduct  is  for  the  Jury  using  its  best 
Judgment  to  dedde.  At  common  law  and 
imder  the  act  of  Gongress  known  as  the 
Sherman  Act  (July  2,  1880,  c.  647,  26  Stat 
209),  a  contract  In  restraint  of  trade  is  valid 
If  the  restraint  is  reasonable;  invalid  if  It  is 
unreasonable.  It  Is  for  the  court  or  Jury,  as 
the  case  may  be,  to  decide  what  is  reasonable 
or  unreasonable  in  the  light  of  the  evidence 
and  the  decided  cases. 

[1i]  So  in  the  question  of  a  reasonable 
rate,  where  there  is  evidence  for  and  no  evi- 
dence against  the  rate,  and  no  decided  case 
hcriding  the  particular  rate  to  be  unreasona- 
ble, the  tribimal,  whatever  it  may  be,  is  com- 
pelled to  the  inference  of  reasonableness,  as 
the  board  was  in  this  case.  If  any  doul>t 
were  left.  It  would  be  removed  by  the  sug- 
gestions made  by  counsel  for  the  prosecutor 


I  as  to  the  method  by  which  the  railway  might 
meet  this  increased  expense  for  wages.  One 
counsel  suggested  that  the  difficulty  might  be 
met  by  decreasing  the  service  rendered.  I 
do  not  doubt  that  the  service  migU  be  re- 
duced to  such  an  extent  that  a  five-cent  fare 
would  suffice.  But  that  was  not  the  problem 
presented  to  the  board.  Their  problem  was 
whether  to  approve  the  railway's  plan  to 
keep  the  service  up  to  the  present  standard 
and  allow  it  the  means  to  pay  the  Increased 
wages  with  which  the  War  Board  had  not 
provided  It  nie  board  had  the  power  to 
reduce  the  efficiency  of  the  service,  but  ap- 
parently prsferred  to  ke^  up  the  service 
even  at  the  cost  of  increasing  the  rate.  This 
is  a  question  of  business  policy.  No  one,  ex- 
cept counsel  for  the  prosecutor,  now  suggests 
that  a  reduction  of  efficiency  would  be  toler- 
able or  tiderated.  This  solution  of  the  diffi- 
culty seems  out  of  the  question.  We  can 
hardly  Imagine  the  municipalities,  whose  in- 
terests are  represented  by  the  prosecutor, 
adopting  their  counsel's  suggestion  that  the 
deSdoacy  in  revenue  might  be  met  by  a  re- 
duction in  the  ^ciency  of  the  service.  The 
other  counsel  suggested,  with  seeming  seri- 
ousness and  IndifFerence  to  results,  that  re- 
lief could  be  found  In  the  appointment  of  a 
receiver,  and  that  If  upon  a  valuation  of  the 
property  a  fare  of  five  cents  would  result  in 
adequate  return  on  that  value,  It  could  make 
no  difference  what  efTect  it  might  have,  and 
that  the  railway  would  only  be  In  the  posi- 
tion of  one  who  had  in  the  past  made  Improv- 
ident bargains.  This  argument,  however, 
overlooks  the  nature  of  ^e  case  and  the  Is- 
sue presented.  No- one  asked  that  the  board 
determine  what  was  a  fair  rate.  The  only 
issue  was  whether  the  Increased  expenses  due 
to  the  action  of  the  War  Labor  Board  might 
properly  be  made  up  out  of  the  proposed 
increased  fare.  The  petitioner  was  the  Pub- 
lic Service  Railway  Company  and  that  com- 
pany alone.  If  the  proceedings  were  to  be 
turned  into  one  where  the  petitioner  was  to 
run  the  risk  of  business  suicide,  the  inter- 
ests of  underlying  companies  would  be  af- 
fected, their  contracts  might  be  terminated, 
and  It  might  even  be  Impossible  for  them  to 
earn  a  fair  return  on  their  investmrat  They 
would  be  entitled  to  notice  and  a  hearing 
under  section  16  (c).  Evidently  the  present 
proceedUig  contemplates  no  such  remedy  as 
a  receivership  as  suggested  by  counsel. 
Probably  no  such  remedy  was  contemplated 
by  the  Legislature.  The  failure  to  provide  a 
procedure  by  which  so  drastic  a  remedy 
would  be  legally  accomplished  indicates  that, 
when  the  Legislature  by  section  17  gave  the 
board  power  by  order  in  writing  to  require 
every  public  utility  to  furnish  safe,  adequate, 
and  proper  services  and  to  keep  and  maintain' 
its  property  and  equipment  in  such  condition 
aa  to  enable  It  to  do  so,  and  by  section  10 
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gave  the  board  power,  after  hearing  upon  no- 
tice, to  flz  ]u8t  and  reasonable  rates  whldi 
should  be  Imposed,  observed,  and  followed 
thereafter  by  any  public  utility,  It  was  con- 
templating orders  to  the  operating  public 
utility  only.  I  do  not  say  that,  If  a  reason- 
able rate  drove  the  operating  company  Into 
Insolvency,  that  rate  could  not  be  established 
against  the  underlying  companies.  I  only  say 
that  the  present  proceeding  Is  not  adapted  for 
that  purpose.  The  act  contemplates  a  regu- 
lation of  still  existing  public  utilities  for  the 
benefit  of  the  public,  not  their  destruction. 
It  was  decided  more  than  80  years  ago  that 
the  constitutional  power  was  a  power  to  reg- 
ulate, not  a  power  to  destroy.  Railroad 
Commission  Cases,  116  U.  8.  307,  331,  6  Sup. 
Ct.  334,  388,  1191,  29  I/.  I».  636.  I  am  un- 
able to  agree  with  counsel  for  the  prosecutor 
either  that  the  remedy  for  the  needs  of  the 
railway  company  to  meet  the  higher  wages 
of  its  employes  Is  to  be  found  in  a  lessened 
efficiency  of  service  or  in  a  receivership. 
There  Is  no  suggestion  that  government  aid 
Is  possible.  There  Is  no  other  source  of  rev- 
enue except  fares.  I  think  the  granting  of 
the  railway  company's  petition  was  required 
by  the  evidence. 

[1 7]  The  contention  of  the  prosecutor  that 
the  rates  fixed  by  ordinances  cannot  be  diang- 
ed  by  the  consent  of  both  the  board  and  the 
railway  company  Is  disposed  of,  so  far  as 
this  court  U  concerned,  by  the  decision  in 
ColUngswood  Sewerage  Co.  v.  Colllngswood, 
102  Atl.  901,  and  In  Atlantic  Coast  Electric 
Ry.  Co.  V.  Board  of  Public  Utility  Own'rs 
{an.  &  App.)  104  AtL  218.  The  suggestion 
that  the  matter  is  one  for  the  Legislature 
alone,  and  not  for  the  Public  Utilities  Com- 
mission, Is  settled  adversely  to  the  prosecutor 
by  the  United  States  Supreme  Court  (Rail- 
road Commission  Cases,  cited  above),  and  by 
constant  practice  In  this  and  other  states. 

The  orders  brought  up  by  these  two  writs 
must  t>e  affirmed,  with  costs. 


INHABITANTS    OP   CITT    OP  TREXTOX 
et  aL  V.  TRENTON  &  MERCER  COUN- 
TY TRACTION  CORPORATION  et  al. 

(Supreme  Court  of  New  Jersey.    Oct  18, 1918.) 

1.  Cabriebs   €=s>12(6)— Fixing   Rates— Mat- 
tesb  to  be  considebed— loss  on  subcb- 
BAH  Link. 
Contention    tliat  loss   sustained   by   street 
railroad  company  by  its  operation  of  suburban 
lines  cannot  be  made  up  by  profit  on  the  opera- 
tion of  lines  within  the  city  cannot  be  sustained, 
since  whether  a  railway  shall  run  parts  of  its 
line  at  a  loss  is  a  business  question  to  be  decid- 
ed  by   the   railway   subject  to  control  of  the 
Public  Utilities  Commission. 


2.  Cabriebs  «s>12(S)  —  Ratxs  —  Opebat- 
INQ  Pabt  or  System  at  a  Loss. 
The  correct  legal  test  in  determining  wheth- 
er a  railway  company  shall  be  allowed  to  run 
some  parts  of  its  lines  at  a  loss  is  tiie  effect  on 
the  railway's  entire  line,  and  not  upon  that 
part  which  was  formerly  a  part  of  the  consoli- 
dating railways. 

Certiorail  by  the  Inhabitants  of  the  City 
of  Trenton  and  another  against  the  Trenton 
&  Mercer  County  Traction  Corporation  and 
others  to  review  a  decision  of  the  Board  of 
Public  UtUlt7  Commissioners.  Order  of 
Board  affirmed. 

Argued  before  Justice  SWATZE,  sitting 
alone  pursuant  to  the  statute. 

George  L.  Record,  of  Jersey  City,  and 
Caiarles  £}.  Bird,  of  Trenton,  for  prosecutors. 

Prank  S.  Katzenbach,  Jr.,  and  EJdward  M. 
Hunt,  both  of  Trenton,  for  Trenton  &  Mercer 
County  Traction  Corporation. 

L.  EMward  Herrmann,  of  Jersey  City,  for 
Public  Utility  Commissioners. 

SWAYZB,  J.  [1]  Most  of  the  points  made 
in  this  ease  are  sufficiently  dealt  with  in  the 
opinion  in  O'Brien  v.  Public  Service  Rail- 
way Co.,  105  Atl.  132.  The  only  argument 
calling  for  remark  is  that  the  street  railway 
lost  $86,000  a  year  by  Its  oi>eration  of  sub- 
urban lines,  and  that  this  loss  cannot  be 
made  up  by  profits  on  the  operation  of  lines 
In  the  city  of  Trenton.  Whether  the  railway 
shall  run  some  parts  of  its  line  at  a  loss, 
perhaps  with  a  view  to  future  development 
or  future  gain,  perhaps  with  a  view  to  great- 
er public  service,  is  a  business  question  to 
be  determined  by  the  railway  subject  to  the 
control  of  the  Public  Utilities  Commission. 

[2]  It  Is  settled  that  the  correct  legal  test 
is  the  effect  on  the  railway's  entire  line,  and 
not  upon  that  part  which  was  formerly  a 
part  of  one  of  the  consolidating  roads.  St 
I*  &  San  Francisco  Railway  v.  Gill,  156  U. 
S.  649,  665,  15  Sup.  Ct.  484,  39  L.  Ed.  567. 
The  test  has  recently  been  applied  in  the 
case  of  a  street  railway.  Pnget  Sound  Trac- 
tion Co.  V.  Reynolds,  244  U.  S.  574,  37  Sup.  Ct 
705,  61  L.  Ed.  1325.  A  rule  which  would  de- 
prive suburban  communities  of  street  rail- 
way service  might  be  much  to  the  advantage 
of  great  cities  like  Trenton,  but  work  harm 
to  rural  communities,  and  perhaps  be  to  the 
disadvantage  of  the  state  as  a  whole.  There 
is  a  general  public  interest  in  having  thinly 
populated  and  relatively  poor  sections  help- 
ed by  the  more  densely  populated  and  richer 
communities.  Public  roads  are  a  good  illus- 
tration. We  can  readily  picture  to  ourselves 
the  state  of  our  roads  If  every  mile  depended 
for  its  upkeep  upon  the  revenues  traceable  to 
that  mile.  The  law  as  to  railways  is  settled 
adversely  to  prosecutors'  contention. 

The  order  in  this  case  must  be  affirmed, 
with  costs. 
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8II.TER  Y.  GATTEL  et  aL    (No.  43/224.) 

(Court  of  Chancery  of  New  Jersey.     Sept  28, 
IMS.) 

(SyUabut  &y  the  Court.) 

1.  Taxation     «s>706(4)— Sale— Fo^closubb 

OF     £<)UITT    OF    REDIMPTION— PUBUCATIOn 

— Case  DiSTiNOUiaaED. 
In  a  suit  to  foreclose  the  equity  (jt  redemp- 
tion of  owners  of  lands  sold  under  the  provi- 
aions  of  Tax  Act  1003  (4  Comp.  St.  1&1(H  p. 
5137)  J  59,  a  defendant  not  known  to  be  either 
dead  or  alive  and  bis  unknown  beirs,  devisees, 
and  personal  representatives  may  be  brought  in 
by  publication  in  compliance  with  section  10  of 
Act  Concerning  the  Court  of  Chancery  (1  Comp. 
St.  1910,  p.  413).  Hill  T.  Henry,  66  N.  J.  Eq. 
150,  57  AtL  554,  distinguished. 

2.  Taxation  «=3706<6)— Foreclosvbe  or  Eq- 
uity OF  Redemption— Decbee—Pabheb— 
Statute. 

Under  section  10  of  the  Act  Concerning  the 
Court  of  Chancery  (1  Comp.  St.  1910,  p.  413), 
and  section  6,  Act  Concerning  Mortgages  (3 
Comp.  St.  1910,  p.  3411),  and  sections  54  and  55 
of  the  same  act  (3  Comp.  St.  1910,  pp.  3423, 
3424),  the  decree  properly  goes  against  the  nam- 
ed defendant  not  known  to  be  either  dead  or 
alive  and  his  unknown  heirs,  devisees,  and  per- 
sonal representatives,  and  the  decree  binds  the 
named  defendant,  if  he  be  alive,  and  his  un- 
known heirs,  devisees,  and  personal  representa- 
tives, if  he  be  dead.  Hill  v.  Henry,  66  N.  J. 
Bq.  150,  57  Atl.  554,  considered. 

3.  JuDOHERT  ^=>503— Collateral  Attack- 
Defects  in  Flkadinos. 

In  a  suit  for  specific  performance,  the  fact 
that  a  bill  to  foreclose  the  equity  of  redemption 
of  owners  of  lands  sold  under  the  Tax  Act 
does  not  contain,  in  express  terms,  an  aver- 
ment as  to  the  amount  due  complainant,  will  not 
be  considered;  the  decree  in  the  foreclosure 
proceedings  not  being  subject  to  collateral  at- 
tack for  this  reason.  River  Realty  Co.  v.  Blu- 
menheim,  77  N.  J.  Eq.  291,  78  Atl.  675,  distin- 
guished. 

4.  judgicent  9=>504(3)— coixatebal  attack 
—Defect  in  Fork. 

A  final  decree  in  foreclosure  proceedings  to 
foreclose  the  equity  of  redemption  of  owners  of 
lands  sold  under  the  Tax  Act  cannot  be  col- 
laterally attacked  in  a  specific  performance  suit 
because  it  does  not  fix  the  amount  dilfe,  and  al- 
low time  for  payment  as  is  the  praftice  in  strict 
foreclosure. 

'  (Ai^ionaX  SyUabut  ly  Bditorial  Btaf.) 

6.  CoNsrrrruTiowAi,   Law   «=9309(1)  —  Taxa- 
tion «=»708(3)— Due  Pbocess  of  Law— No- 
tice TO  Unknown  Heibs,  Devtbees,  and 
I^nsoNAL  Rbpbesentatives. 
Foredoeure  is  so  much  a  proceeding  in  rem 
as  to  render  notice  to  unknown  heirs,  devisees, 
and  personal  representatives  as  a  class  due  pro- 
cess of  law. 


6.  Taxation  «s>722(3)  —  Rkdeuftion  —  Bnx 
AND  Affidavit— Chbistian  Nakb  or  Mab- 

BIED  WOUAN. 

Contention  that  bill  by  holder  of  certificate 
of  tax  sale  to  foreclose  equity  of  redemption 
under  Tax  Act,  {  59,  did  not  comply  with  Chan- 
cery Act,  I  9,  in  that  annexed  affidavit  did  not 
show  that,  notwithstanding  due  inquiry,  the 
Christian  name  of  a  defendant  married  woman 
could  not  be  ascertained,  was  without  merit, 
where  an  annexed  affidavit  recited  complainant's 
inqniries,  from  which  court  might  have  found 
that  her  name  could  not  have  been  ascertained. 

Bill  by  Michael  Silver  against  Bemhard 
Gattel  and  others.  Decree  advised  directing 
specific  performaDce  of  contract. 

Saul  Oohn,  of  Newark,  for  complainant. 
Samuel  Roessler,  of  Newark,  for  defend- 
ants. 

I/ANE,  V.  C.  This  is  a  suit  to  compel  spe- 
cific performance  of  a  contract  for  the  pur- 
chase of  land. 

II,  2]  The  question  Involved  is  the  validity 
of  complftiuant's  title.  On  December  30, 1913, 
the  lands  were  sold  by  the  dty  of  Newark 
under  the  pro^•lsions  of  "An  act  for  the  as- 
sessment and  collection  of  taxes,"  approved 
April  8,  1903  (4  Comp.  Stat.  p.  5132,  {  51  et 
seq.)  The  purchaser  was  Julius  Cinnamon, 
who  bought  the  lands  In  fee  simple.  On 
February  11,  1914,  Cinnamon  assigned  his 
interest  in  the  certificate  of  sale  to  complain- 
ant, Michael  Silver.  On  March  29,  1917, 
complainant,  being  the  holder  of  the  certif- 
icates of  sale.  Instituted  proceedings  In  this 
court  against  Bernhard  Gattel  and  Mrs. 
Bemhard  Gattel  and  the  unknown  heirs, 
devisees,  and  personal  representatives  of  the 
said  Bemhard  Gattel  and  others  to  foreclose 
the  equity  of  redemption  under  the  provi- 
sions of  section  S9  of  the  act  heretofore  re- 
ferred to  (4  Comp.  Stet  5137,  5138).  The  re- 
sult was  a  decree  that— 

"The  right  in,  by,  or  on  l>ehalf  of  the  said 
defendants  and  each  and  every  of  them  to  re- 
deem the  lands  and  premises  described  above  of 
and  from  the  sale  aforesaid  made  by  the  comp- 
troller of  the  city  of  Newark,  N.  J.,  on  Decem- 
ber 30,  1913,  in  the  manner  and  form  alleged 
in  the  bill  of  complaint  herein,  and  the  right 
to  redeem  the  aforesaid  sale,  is  hereby  fore- 
closed, and  the  said  defendants  stand  absolutely 
debarred  of  and  from  all  equity  of  redemption 
of,  in,  and  to  said  mortgaged  premises,  pursuant 
to  the  statute  in  such  case  made  and  provided." 

The  legality  of  the  proceedings  against  the 
unknown  heirs,  devisees,  and  personal  rep- 
resentatives of  Bemhard  Gattel  Is  assailed 
upon  the  authority  of  Hill  v.  Henry,  66  N.  J. 
Eq.  150,  57  Atl.  55*.  In  that  ease  Vice  Chan- 
cellor Stevens  held  that  section  10  of  the  Act 
Concerning  the  Court  of  Chancery  (1  Comp. 
Statutes  of  New  Jersey,  p.  413,  {  10)  did  not 
apply  to  suits  under  the  act  to  quiet  title. 
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The  only  point  actually  determined  In  that 
case  was  that  a  proper  construction  ot  the 
act  to  qnlet  title  Indicated  that  section  10  of 
the  Chancery  Act  had '  no  application.  A 
suit  to  foreclose  the  equity  of  redemption  un- 
der the  tax  law  la  not  a  suit  under  the  act 
to  quiet  title,  nor  does  the  reasoning  of  Vice 
Chancellor  StOTens  in  the  case  of  Hill  v. 
Henry  apply  to  it 

The  Chancellor,  in  Bfltsch  t.  Owens,  82 
N.  3.  Bq.  401,  8»  AtL  292,  held  that  the  act 
provided  for  a  strict  foreclosure. 

Under  the  Act  Concerning  Mortgages  (3 
Comp.  Statutes,  p.  3411,  g  6,  and  pages  3423, 
'  and  3424,  {{  54  and  66)  special  provisions  are 
made  for  the  bringing  in  of  unknown  parties 
and  unknown  heirs,  devisees,  and  personal 
representatives,  which  provisions  are  sub- 
stantially the  same  as  the  provisions  of  sec- 
tion 10.  There  can  be  no  doubt  that  either 
the  provisions  of  section  10  of  the  Act 
Concerning  the  Court  of  Chancery  or 
the  provisions  heretofore  referred  to 
of  the  Mortgage  Act  apply  to  an  action  to 
foreclose  a  lien  under  the  tax  act  The 
propriety  of  proceeding  against  a  defendant 
not  known  to  be  either  dead  or  alive 
and  his  unknown  heirs,  devisees,  and  person- 
al representatives  ia  actions  such  as  foreclo- 
sure can  ho  longer  be  the  subject  of  oontro- 
ven^  in  this  state  since  the  determination  of 
the  Court  of  Errors  and  Aiqpeals  in  Cona  v. 
Henry  Hudson  Co.,  86  N.  J.  Law,  154,  90 
Atl.  1031,  Ann.  Cas.  1916E,  999.  In  that  case 
the  Courts  of  Appeals  held  that  section  10  ap- 
plied to  partition.  The  court,  s|)eaktDg 
through  the  Chancellor,  said: 

"BJvery  sovereign  state  has  control  over  prop- 
erty within  its  borders.  The  conditions  of  the 
ownership  of  real  estate  in  a  given  country, 
whether  tiie  owner  be  citizen  or  alien,  resident 
or  nonresident,  are  subject  to  the  laws  of  that 
state  concerning  the  holding  and  transfer  there- 
of, and  of  establishing  title  thereto.  Partition, 
including  sale  in  lieu  of  actual  partition  of 
lands  in  New  Jersey,  is  within  the  doctrine 
stated;  and  notice  of  publication,  etc.,  to  non- 
resident owners  and  persons  believed  to  be  dead, 
their  heirs,  devisees,  or  personal  representatives, 
under  the  provisions  of  the  Chancery  Act, 
clothes  the  Court  of  Chancery  with  power  to 
decree  a  partition  or  sale  in  lieu  of  partiti(Xi, 
and  make  good  title  thereto,  whether  by.  decree 
for  actual  partition,  or  through  a  deed  of  con- 
veyance made  by  a  master  in  chancery  in  pur- 
suance of  a  decree  for  sale." 

The  court  rdted  on  United  States  v.  Fox, 
94  U.  S.  315,  320,  24  L.  EM.  192;  Amdt  v. 
Griggs,  134  U.  S.  316,  10  Sup.  Ct  657,  33  L. 
"BA.  918. 

[6]  Foreclosure  is  so  mudi  a  proceeding 
in  rem  as  to  render  notice  to  unknown  heirs, 
devisees,  and  i)ersonal  representatives  as  a 
class  due  process  of  law.  White  v.  Williams, 
3  N.  J.  Blj.  376;  Parker  v.  Hartt,  32  N.  J.  Eq, 
225. 

Unless  this  were  so  wherever  a  situation 


developed  in  which  the  owners  of  pn^terty 
were  unknown,  there  would  be  no  method 
of  settling  title  save  only  under  some  statute 
of  limitations.  There  could  be  no  enforce- 
ment of  liens  or  partition  until  the  expira- 
tion of  the  time  fixed  by  the  statute  of  limi- 
tations. This  situation  would  not  at  all  com- 
port with  the  r^narks  of  Mr..  Justice  Brewer 
in  Amdt  v.  Origgs,  at  page  320  of  134  U.  S.. 
10. Sup.  Ct  557,  33  L.  Ed.  91S,  quoted  by  the 
Court  o{  Appeals  in  the  Cona  Cas&  It  is 
now  settled  that  the  Legislature  may  constl- 
tutlcmally  in  proceedings  to  quiet  title  pro- 
vide for  notice  to  a  defendant  not  known  to 
be  alive  or  dead  and  his  unknown  heirs,  dev- 
isees, and  personal  representatlvea  Am. 
Land  Co.  v.  Zeiss,  219  U.  S.  47,  31  Sup.  Ct 
200,  65  L.  Ed.  82. 

'I  am  unable  to  agree  with  the  view  ex- 
pressed by  the  Vice  Chancellor  obiter  in  Hill 
V.  Henry  that  taking  the  whole  section,  that 
is,  section  10,  together,  the  decree  which  the 
statute  intends  shall  be  made  under  it  is  a 
decree  against  heirs  and  devisees  and  the 
name  of  the  ancestor  and  devisor  is  brought 
in  only  for  purposes  of  description  or  lien- 
tlflcation.  It  seems  to  me  that  this  construc- 
tion of  the  statute  is  against  its  express  lan- 
guage, its  dear  purpose,  and  certainly  the 
established  practice. 
Section  10  provides: 

That  if  the  ccmiplainant  is  unable  to  ascer- 
tain whether  a  person  having  an  interest  in 
the  property  is  still  alive,  or,  if  he  is  known 
or  believed  to  be  dead,  has  been  unaUe  to  ascer- 
tain the  names  or  residences  of  his  heirs,  devi- 
sees, or  personal  representatives,  the  action  may 
proceed  "against  such  person  by  name  and  his 
heirs,  devisees  and  personal  representatives." 

Sectlcm  11: 

"All  such  defendants  and  all  persons  f«ui«g 
within  the  description  of  heirs,  devisees  or  per- 
sonal representatives  of  the  defendant  suppos- 
ed to  be  dead  as  aforesaid,  shall  thereupon  be 
bound." 

Section  54  of  the  Act  Oonceming  Mortgages 
(3  Comp.  Statutes,  3423)  provides: 

That  if  the  c<»nplainant  is  unable  to  ascer- 
tain whether  the  defendant  be  alive  or  dead,  and 
that  he  has  been  unable  to  ascertain  the  names 
or  residences  of  his  heirs,  devisees,  or  personal 
representatives  in  case  sudi  person  .or  persons 
are  dead,  "such  bill  may  be  filed  against  and 
such  action  may  proceed  against  such  person 
or  persons  by  name,  and  his  heirs,  devisees  and 
personal  representatives." 

And  the  succeeding  section  (66)  provides: 

"That  all  such  defendants  and  all  persons  fall- 
ing within  the  description  of  'heirs,  devisees  or 
personal  representatives'  of  the  defendant  sup- 
posed to  be  dead,  as  aforesaid,  shall  thereupon 
be  bound." 

The  purpose  of  the  statute  was  to  provide 
for  two  contingencies:  First  where  It  was 
known  that  the  party  interested  was  dead 
and  the  names  of  his  heirs^  devisees,  and  pei^ 
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sonal  represoitatlTeB  were  tudmown;  and, 
second,  where  It  was  uncertain  whether  the 
person  interested  was  dead  or  alive,  and,  If 
dead,  the  names  of  his  heirs,  devisees,  and 
personal  representatives  were  nnknown.  In 
the  latter  event  it  seems  to  me  It  was  con- 
tonplated  that  the  decree  should  go  against 
both  the  named  defendant  and  his  heirs,  dev- 
isees, and  personal  representatives.  If,  in 
fact,  the  person  Interested  were  alive,  he 
woold  be  bound.  If,  in  fact,  he  were  dead, 
then  his  heirs,  devisees,  and  personal  r^»- 
resraitatlves  woiild  be  bound.  I  am  obliged 
to  consider  and  determine  this  phase  of  the 
matter  becanse  the  suit  under  consideration 
In  the  present  case  proceeded  against  the 
named  defendant  and  Lis  heirs,  devisees,  and 
personal  representatives,  and  the  decree  went 
against  the  named  defendant  and  the  dass. 
The  proceeding  and  the  decree  is  in  strict 
accordance  with  the  established  practice  so 
far  as  I  have  beoi  able  to  ascertain. 

The  result  is  that,  unless  some  valid  ob- 
jection can  be  made  to  the  regularity  of  the 
proceedings  In  the  fordosure  case,  the  de- 
fendant, Bemhard  Gattel,  and  his  heirs,  dev- 
isees, and  personal  representatives,  have 
beoi  properly  foreclosed  of  their  right  to  re- 
deem, and  the  title  is  good. 

Various  objections  are  made  to  the  reg- 
ularity of  the  proceedings.    It  is  asserted: 

[3]  First  a?he  bill  of  complahit  foils  to 
dlsdose  that  any  sum  Is  due  at  the  time  of 
filing  the  bill,  and  reliance  Is  placed  upon  the 
opinion  of  Vice  Chancellor  Emery  in  Biver 
Ilealty  Co.  v.  Blumenheim,  77  N.  J.  Eq.  291, 
78  Atl.  675.  In  that  case  ttiere  was  a  demur- 
rer, and  the  Vice  Chancellor  held  that  as 
against  the  demurrer  the  bill  was  bad  fbr 
failure  to  contain  the  allegation  referred  to. 
I  have  ecamlned  the  bill  In  the  present  case, 
and  I  find  that,  although  the  allegation  is 
not  made  in  express  terms,  yet  the  fact  that 
the  amount  paid  upon  the  certificate  is  still 
due  may  be  ftdrly  inferred.  An  account  Is 
prayed  for.  Bat,  whether  the  allegation  is 
contained  or  not,  thei  decree  cannot  be  col- 
laterally attacked  upon  any  such  ground. 
McOahlll  V.  Equitable  LJfe  Assurance  So- 
ciety, 26  N^  J.  Eq.  631;  Shultz  v.  Sanders, 
38  N.  J.  Eq.  154,  afilrmed  38  N.  J.  Eq.  293, 
sub  nom.  E^sberg  v.  Shultz;  Dickinson  v. 
City  of  Trenton,  83  N.  J.  Eq.  63;  Banta  v. 
Trustees,  39  N.  J.  Eq.  123. 

[4]  Second.  That  the  proceedings  are  not 
regular  because  the  decree  does  not  allow 
time  for  payment  of  the  debt  and  i-t>demptlon 
of  the  estate.  And  reliance  is  placed  upon 
CUrk  y.  Reybnm,  8  Wall.  318,  19  L.  Ed.  354, 
in  which  case  the  Supreme  Court  of  the  Unit- 
ed States  held  that  a  decree  in  strict  fore- 
dosnre  could  not  be  sustained  whichi  did  not 
find  the  amount  due  and  which  did  not  allow 
time  for  payment  of  the  debt  and  the  re- 
demption of  the  estate,  and  which  was  final 
and  conduslve  in  the  first  Instance.  The 
final  decree  la  the  foreclosure  proceedings 


sub  Judice  is  In  the  form  in  whldi  the  de- 
cree was  made  following  the  opinion  of 
the  Chancellor  in  Mitsch  t.  Owensy  82  N.  J. 
Eq.  404,  89  Atl.  292.  Here  again,  howevw, 
the  respondents  are  met  by  the  doctrine  rec- 
ognized In  the  case  of  McCahlll  v.  Equitable 
Life  .Assurance  Sodety  and  cases  heretofore 
dted. 

[6]  Third.  The  last  contention  of  the  re- 
spondents is  that  the  bill  does  not  comply 
with  the  ninth  section  of  the  Act  Concerning 
Court  of  Chancery  (1  Comp.  Statutes  of  N. 
J.  413),  in  that  It  does  not'  appear  by  the  af- 
fidavit of  the  comirialnaat  or  his  solidtor, 
annexed  to  the  bill  of  complaint  and  filed 
therewith,  that,  notwithstanding  due  inquiry 
has  been  made  therefor,  the  Christian  name 
of  Mrs.  Oattel,  a  married  woman,  cannot  be 
ascertained. 

The  point  of  this  objection  is  that  Mrs. 
Oattel,  the  wiffe  of  Bernhard  Gattel,  if  alive, 
may  have  a  right  of  dower  in  the  premises 
in  question;  she  is  designated  in  the  bill  of 
complaint  as  Mrs.  Bemhard  GatteL  TIm 
bill  Itself  contains  an  averment  that  the 
wife's  name  is  unknown  to  complainant,  and 
that,  although  the  complainant  has  made 
diligent  search,  he  has  be«i  unable  to  as- 
certain whether  the  said  Bemhard  Gattel  pr 
his  said  wife  is  alive  or  dead,  or  whether  he 
left  surviving  any  heirs  .at  law  or  next  of 
kin.  Section  9^  heretofore  referred  to,  pro- 
vides: 

"In  any  suit  hereafter  to  be  commenced  in 
the  Court  of  Chancery  wherein  It  shall  ba 
thought  necessary  or  proper  to  make  any  mar- 
ried woman  a  party,  and  it  diall  appear  by  the 
affidavit  of  the  complainant,  or  his  solicitor, 
annexed  to  the  bill,  and  filnl  therewith,  that, 
notwithstanding  dae  inquiry  has  been  made 
therefor,  the  Christian  name  of  such  married 
woman  cannot  be  ascertained,  it  shall  be  lawful 
and  suffident  to  designate  any  such  married 
woman  by  the  name  of  her  husband,  with  'tin.' 
prefixed  thereto." 

There  Is  not  annexed  to  the  bill  of  com- 
plaint an  aflldavit  spedflcally  asserting  that, 
notwithstanding  due  Inquiry  had  been  made 
therefor,  the  Christian  name  of  Mra  Bem- 
hard Gattel  oould  not  be  ascertained.  There 
is,  however,  annexed  to  the  bill  an  affidavit 
redtlng  in  full  the  Inquiries  made  by  com- 
plainant in  an  attempt  to  secure  information 
with  respect  to  the  Oattds,  and  it  is  not  be- 
yond the  range  of  possibility  that  the  court 
in  considering  this  affidavit  may  have  deter- 
mined that  it  appeared  therefrom  that  due 
inquiry  had  been  made,  and  that  the  name  of 
Mrs.  Oattel  could  not  be  ascertained.  This 
being  the  situation,  I  think  the  doctrine  of 
the  McOahiU  Case  appUes.  Whether,  if 
there  were  no  affidavit  whatever,  the  re- 
spondent might,  after  process  of  subpoena 
had  been  issued  and  returned,  and  thereafter 
an  order  of  publication  made  and  proceedings 
perfected  thereunder,  have  attacked  the  de- 
cree upon  the  ground  that,   the  statutory 
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affidavit  not  being  attached  to  the  bill,  the 
«>urt  lacked  jurisdiction,  I  do  not  determine. 
In  the  McGahlll  Case  the  Court  of  Appeals 
refused  to  consider,  at  the  Instance  of  a 
purchaser  under  a  foredowire  sale,  whether 
there  was  any  Irregularity  In  the  publica- 
tion of  the  notice  to  nonresMents  of  the  pen- 
dency of  the  suit  In  Dickinson  ▼.  City  of 
Trenton,  the  C^iancellor  refused  to  consider 
whether  the  solicitor  who  had  acknowledged 
service  of  subpoena  was  authorized  to  do  so, 
and  whether  the  ticket  was  In  conformity 
with  the  provlslona  of  the  statute.  In  Shultz 
V.  Sanders  both  Vice  Chancdlor  Van  Fleet 
and  the  Oourt  of  Errors  and  Appeals,  in  an 
action  Involylug  Infants,  refused  to  ccoislder 
whether  any  proof  had  been  taken  of  the 
amount  due,  notwithstanding  the  rule  that 
a  suitor  who  seeks  relief  against  an  Infant 
must  prove  his  whole  case,  and  that  nothing 
can  be  taken  as  admitted  against  him  either 
by  default  or  by  his  answer  by  guardian  ad 
litem. 

I  will  advise  a  decree  directing  spedflc  per- 
formance of  the  contract 


KBPPELMANN  et  aL  v.  KEPPBLMANN 
et  al.    (No.  44/309.) 

(Court  of  Chancery  of  New  Jersey.     Sept  24, 

1918      Suppl«mental  Opinion,  Sept. 

26,  191&) 

1.  Bbceoutobs  and  Aduinibtbatobs  <S=3299 
—  Fatmekit  of  Iaoacieb  —  BLbfurdino 
BOWDS— Stattjtes. 

In  view  of  Orphans'  Court  Act  §  TO  (3  Comp. 
St  1910,  p.  3837),  as  amended  by  Act  March 
27,  1912  (P.  L.  p.  276),  In  order  to  protect 
themselves  as  well  as  creditors  of  the  estate, 
executors  must  require  refunding  bonds  before 
paying  shares  to  distributees. 

2.  Wae  «=9l2— Pbopebtt  of  Alien  Enemy— 
Odstodt. 

.  Under  Trading  with  the  Enemy  Act,  {  7, 
subd.  c,  and  executive  order  of  February  26, 
1918,  the  alien  property  custodian's  authority 
is  over  the  property  of  and  interests  of  alien 
enemies  in  property,  an-d  not  in  property  in 
which  they  have  an  interest,  so  that  custodian's 
interest  in  the  right  of  alien  enemies  to  lega- 
cies is  to  receive  such  shares  from  the  trustees 
upon  giving  the  refunding  bonds  required  of 
beneficiaries  to  protect  creditors  and  executors, 
since  they  are  not  protected  by  section  7,  subds. 
c,  e. 

3.  E)MINENT  Domain  €=)69— Mh-itabt  Pow- 
EBs— Takino  Pkivatk  Pbopebty  fob  Pub- 
uo  Use— Compensation. 

The  authority  of  the  president  as  com- 
mander In  chief  of  the  army  cannot  be  extend- 
ed by  congressional  action  or  otherwise  over  the 
civil  population  without  the  field  of  military 
operation  to  the  taking  of  private  property  for 
public  use  without  just  compensation. 


4.  Wab—«=»12— Alien  Bneues— Pbofebtt — 
Custody. 

The  congressional  assumption,  as  shown  by 
Trading  with  the  Enemy  Act  S  17,  providing 
federal  courts  may  make  orders  and  decrees  nec- 
essary to  enforce  the  act  Is  that  the  courts 
should  determine  what  is  or  what  is  not  enemy 
property. 

5.  Wab    ^=>10(1)  —  AuEN  ENEinsB  —  Con- 

TEACTS— POWEBS  OF  AlTOBNEY. 

Powers  of  attorney  for  collection  of  money, 
executed  prior  to  existence  of  state  of  war,  ren- 
dering principals  enemy  aliens,  continue  to  be 
valid,  notwithstanding  the  state  of  war,  and 
may  be  exercised  without  violating  the  rules  of 
public  policy. 

6.  Wab   i8=>10(1)— Alien    Enemies— Pbopeb- 
ty—Poweb  OF  Attobkey— Pbesotcption. 

It  is  plainly  against  the  Interest  of  alien 
principals  that  their  attorneys  in  fact  give  re- 
funding bonds  to  executors  of  an  estate  and 
receive  their  legacies  and  turn  the  same  over 
to  the  alien  property  custodian,  so  it  will  not 
be  presumed  that  such  principals  desire  the 
agency  of  their  attorneys  in  fact  to  continue. 

7.  Wab    «=»10(1)— Alien   Enemy— Poweb  of 
Attobnby— Election. 

That  alien  enemies  have  been  made  parties 
to  a  suit  and  served  by  publication  and  mailing 
under  license  of  war  trade  board,  and  have  in- 
terposed no  defense  by  counsel  as  authorised 
by  Trading  with  Enemy  Act  i  7,  subd.  b.  Is 
insufficient  to  constitute  an  election  to  continue 
powers  of  attorney  to  citizens  to-  receive  their 
legacies. 

S.  Was   <=>10(1)— Alien  Enemy- Poweb  of 

AnOBNEY. 

It  b^ng  to  the  interest  of  enemy  alien  prin- 
cipals that  their  attorneys  in  fact  represent 
them  in  proceedings  to  determine  accounting 
and  distribution  of  their  shares  in  an  estate, 
consent  to  continuance  of  a  prewar  power  of  at- 
torney therefor  will  be  presumed. 

Supplemental  Opinion. 

9.  Wab  «=9l2— Alien  EJnemies— Pbopbbtt 
Custodian— Investment  by  Tbubtees. 
Where  legacies  payable  to  alien  enemy  bene- 
ficiaries cannot  be  paid  over  to  the  alien  prop- 
erty custodian,  but  must  be  held  by  executors  as 
trustees  awaiting  disposition,  the  court  will  di- 
rect their  investment  in  securities  approved  by 
such  custodian. 

Bill  by  Alfred  X  Keppelmann  and  others, 
trustees,  against  Erich  P.  Keppelmann  and 
others,  to  determine  whether  shares  of  tes- 
tator's estate  held  In  trust  should  be  tamed 
over  to  resident  citizens  holding  powers  of 
attorney  issued  before  the  war  by  alien 
enemy  beneficiaries  or  to  the  Allen  Property 
Custodian.  Decree  advised  that  shares  be 
held  until  there  Is  a  change  in  situation. 

See,  also,  103  Atl.  27. 

Edward  M.  &  Runyon  Colle,  of  Newark, 
for  executors  and  trustees. 
Martin  V.  Bergen,  of  Camden,  and  Ruby 
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R.  Vale,  of  Philadelphia,  Pa.,  for  Scbulz  & 
Bnckgaber. 

Charles  L.  Carrlck,  of  Jersey  City,  and 
Mansfield  Ferry,  of  New  Tork  Olty,  for  alien 
property  cnatodlan. 

LANE,  y.  C.  Testator,  after  disposing  of 
a  portion  of  his  estate,  gave  all  the  rest 
and  residue  to  his  executors  In  trust  The 
trustees  were  directed  to  divide  the  estate 
Into  parts.  Upon  making  the  division,  the 
trustees  were  directed  to  pay  over  certain 
shares  to  those  who  are  now  alien  enemies. 
The  duty  of  the  trustees  with  respect  to  the 
shares  of  the  alien  enemies  is  merely  to  pay 
over.  The  erecutors  are  prepared  to  make 
the  payments.  They  were  authorized  to  pay 
over  In  kind,  and  propose  to  do  so.'  The 
shares  are  demanded  by  Scbulz  &  Ruckgaber, 
dtlzens  of  this  country,  resident  here,  by 
virtue  of  powers  of  attorney  executed  by  the 
alien  enemy  beneficiaries  prior  to  the  war 
(which  powers  of  attorney  give  the  holders 
fnU  power  to  represent  the  alien  enemy  prin- 
cipals, to  receive  the  shares  and  to  execute 
and  deliver  proper  refunding  bonds),  and  by 
A.  Mitchell  Palmer,  Alien  Property  Cus- 
todian, by  virtue  of  authority  conferred  up- 
on him  by  the  act  "An  act  to  define,  regulate, 
and  punlki  trading  with  the  enemy,  and  for 
other  purposes,"  October  6, 1917  (chapter  106, 
40  Stat  411),  and  by  proclamations  and  or- 
ders made  by  the  President  In  pursuance  of 
such  act  He  states  that  he  has  no  author- 
ity to  execute  refunding  bonds,  and,  in  any 
event,  he  declines  to  give  them.  I  will  say 
here  that  I  will  not  pass  upon  the  question 
as  to  whether,  in  fact,  the  Allen  Property 
Custodian  can  execute  and  deliver  refunding 
bonds  because  of  the  attitude  which  he  has 
taken,  that,  under  no  circumstances,  will  he 
give  them.  Scbulz  &  Ruckgaber  have  the 
authority  (If  the  iwwers  of  attorney  be  valid 
and  exercisable)  and  are  prepared  to  execute 
and  deliver  the  refunding  bonds.  They  ad- 
mit that,  if  the  shares  are  turned  over  to 
them,  they  hold  them  subject  to  the  direc- 
tion of  the  Alien  Property  Custodian  and 
must  account  to  him  for  them. 

May  the  shares  be  turned  over  either  to 
Scbulz  &  Ruckgaber  or  the  Alien  Property, 
CnstQtdian  without  the  execution  and  delivery 
of  refunding  bonds? 

[1]  By  section  78  of  the  Orphans'  C!ourt 
Act,  3  C.  S.  of  N.  J.  p.  3837,  as  amended  by 
the  Laws  of  1912,  c.  180,  every  executor  or 
administrator,  on  the  payment  of  any  leg- 
acy or  distributive  share  to  the  person  en- 
titled to  the  same,  is  directed  to  take  a  re- 
funding bond.  The  bond  Is  for  the  benefit 
-of  any  creditor  who  may  sue  thereon  to 
recover  the  proportionate  burden  which  the 
moneys  paid  to  the  distributee  ought  to  bear 
to  pay  the  debt  notwithstanding  that  the 
creditor  may  have  been  barred  by  a  decree 
of  limitation.    If  the  share  Is  paid,  in  the 


first  Instance,  to  a  trustee,  the  executors  are 
required  to  take  from  the  trustee  a  refund- 
ing bond.  The  purpose  of  the  amendment  of 
1912  was  to  permit  a  trustee,  to  whom  an 
initial  payment  had  been  made  by  the  orig- 
inal executor,  to  escape  responsibility  upon 
a  refunding  bond  given  by  him  by  taking 
from  the  ultimate  distributee  a  refunding 
Imnd  running  to  the  original  executor.  So, 
In  the  Instant  case,  before  the  executors 
could  turn  over  to  themselves  as  trustees, 
they  must  have  given  to  themselves  as  ex- 
ecutors, refunding  bonds  executed  by  "them 
as  trustees.  If  they  did  not  do  so,  they  are 
liable  as  executors.  To  escape  this  responsi- 
bility, the  statute  permits  them  to  take  re- 
funding bonds  executed  by  the  ultimate  dis- 
tributees to  themselves  as  executors.  It 
seems  to  me  to  be  clear  that  the  executors 
must  exact.  In  order  to  protect  themselves, 
refunding  bonds  before  the  shares  can  t>e 
paid  over. 

[2,  3]  The  Allen  Property  Custodian  in- 
sists that  the  statute  is  Inapplicable  as  to 
him.  He  takes  the  position  that  the  Trad- 
ing with  the  Enemy  Act  Is  a  war  measure; 
that  the  President  acts  under  it  as  Com- 
mander In  Chief  of  the  Army ;  that  the  Pres- 
ident's determination  that  property  Is  enemy 
property  is  final  and  conclusive,  and  any 
property  in  which  the  President  has  deter^ 
mined  that  there  is  an  enemy  interest  must 
be  forthwith  paid  over  to  the  Allen  Property 
(Custodian;  that  the  executors,  in  the  in- 
stant case,  are  required  to  pay  over  the 
shares  to  him  without  exacting  refunding 
Ixmds.  Without  assuming  to  intimate  an 
opinion  as  to  the  constitutionality  of  any  leg- 
islation which  would  bear  the  construction 
contended  for  by  the  Alien  Property  C!us- 
todian,  I  think  a  consideration  of  the  act 
and  the  proclamations  and  orders  issued  un- 
der it  will  demonstrate  that  no  such  con- 
struction is  possible.  The  act  does  not  pur- 
port to  require  the  turaing  over  of  property 
In  which  there  is  an  enemy  Interest  Sec- 
tion 7c  provides: 

"That  any  money  or  other  property  owing  or 
belonging  to  or  held  for,  by,  on  account  of,  or 
on  behalf  of,  or  for  the  benefit  of  an  enemy  or 
ally  of  enemy  not  holding  a  license  granted  by 
the  President  hereunder,  which  the  President 
after  investigation  shall  determine  is  so  owing 
or  so  belongs  or  is  so  held,  shall  be  conveyed, 
transferred,  assigned,  delivered  or  paid  over  to 
the  alien  property  custodian." 

The  Executive  order  of  February  26,  1918, 
provides,  inter  aUa: 

"Sec.  2  (a)  A  demand  for  the  conveyance, 
transfer,  assignment,  delivery,  and  payment  of 
the  money  or  other  property,  unless  expressly 
qualified  or  limited,  shall  be  deemed  to  include 
every  right,  title,  interest  and  estate  of  the  ene- 
my in  and  to  the  money  or  other  property  de- 
manded, as  well  as  every  power  and  authority 
of  the  enemy  thereover." 
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The  act  deals  with  property  of  alien  ene- 
mies and  the  Interest  of  alien  enemies  in 
property,  not  with  property  in  vihich  alien 
enemies  have  an  Interest,  and  the  authority 
of  the  Allen  Property  Custodian  Is  over  the 
property  of  and  Interests  of  alien  enemies  in 
property,  not  to  property  in  .ichkih  alien  ene- 
mies have  an  Interest.  In  the  case  at  bar, 
the  right  of  the  alien  enemies  in  the  shares 
In  question  Is  to  receive  those  shares  from 
the  trustees  upon  the  performance  by  them 
of  a  condition,  to  wit,  the  giving  of  refund- 
ing bonds.  The  alien  enemies  have  bene- 
ficial but  not  legal  rights  In  the  shares.  To 
those  beneficial  Interests  the  Allen  Property 
Custodian  succeeds,  but  he  cannot  converi 
the  beneficial  Interest  Into  legal  estates  and 
reduce  the  shares  to  his  possession  until  the 
conditions,  which  the  alien  enemies  must 
have  performed,  are  i)erformed,  and  until  the 
trustees  and  the  creditors  of  the  estate  an 
fully  protected.  The  provisions  of  section  7, 
subdivision  "e,"  of  the  Trading  with  the  Ene- 
my Act,  do  not  protect  the  trustees  or  the 
creditors  of  the  estate.  The  right  of  the 
trustees  Is  not  "In"  the  property,  so  that  up- 
on turning  over  the  property  they  may  re- 
sort to  the  remedies  provided  for  In  section 
9.  It  is  a  right  to  have  created  a  personal 
liability  of  the  distributees,  upon  which  cred- 
itors may  sue.  No  acquittance  or  discharge 
by  the  Allen  Property  Custodian  could  ac- 
quit or  discharge  them  of  their  duty  toward 
creditors.  Its  uttermost  effect  would  be  to 
acquit  and  discharge  as  against  those  who 
had  rights  In  the  property  Itself.  Assuming 
that  the  acquittance  of  the  Allen  Property 
Custodian  would  operate  to  release  the  ex- 
ecutors from  all  liability  so  that  suit  ml^t 
not  be  brought  against  them  by  creditors  of 
the  estate,  then  the  rights  of  creditors  of  the 
estate  would  be  taken  away,  without  com- 
pensation, and  no  substitute  would  be  pro- 
vided. I  had  always  supposed  that  the  con- 
gUtutlonal  InterdlcUon  against  the  taking  of 
private  property  for  public  purposes  without 
compensation  or  the  providing  of  a  method 
of  compensation  Is  as  effective  in  time  of 
war  as  in  time  of  peace,  and  that  the  gov- 
ernment may  not  take  private  property  for 
war  purposes  without  compensation,  or  with- 
out providing  a  means  by  which  ccanpensa- 
tlon  may  be  made  as  In  cases  of  eminent 
domain.  In  considering  the  English  practice, 
it  is  wise  to  keep  in  mind  that  the  power 
of  the  English  Parliament  Is  unlimited, 
whereas  that  of  the  American  Congress  is 
circumscribed  by  a  written  Constitution.  I 
had  never  supposed  that  the  authority  of  the 
President  as  Commander  to  Chief  of  the 
Army  'to  commandeer"  (If  by  that  term  is 
meant  the  taking  of  property  without  first 
having  made  compensation  or  provldtog  a 
method  of  compensation)  extended  or  conid 
be  extended  by  congressional  action  or  oth- 
erwise over  the  civilian  population  without 
the  field  of  military  oi>eratlon. 


I  express  no  opinion,  because  not  neces- 
sary, as  to  the  power  of  Congress  to  deprive 
citizens  of  the  United  States  of  thdr  ordi- 
nary legal  remedies  against  alien  property 
or  with  respect  to  their  Interests  In  alien 
property,  or  whether  the  provisions  of  sec- 
tion 9  give  such  an  adequate  remedy  as  to 
constitute  due  process  of  law.  "Whether  cer- 
tain property  is  or  is  not  enemy  property 
and  the  determtoatlon  of  rights  and  Inter- 
ests to  property  is  usually  a  question  to  be 
determined  by  judicial  authority;  whether 
Congress  can,  because  of  a  state  of  war,  con- 
fer upon  the  President  authority  to  deter- 
mine as  agatost  the  rights  of  citizens  of  this 
country  what  Is  and  what  is  not  enemy 
property  without  the  declaration  of  martial 
law,  is  a  question  upon  which  no  opinion 
ought  to  be  expressed  untU  the  potot  is 
squarely  raised. 

[4]  There  is  a  very  clear  distinction  be- 
tween the  power  to  determtoe  what  Is  or  is 
not  an  essential  war  industry  and  what  Is 
or  Is  not  enemy  property.  That  Congress 
assumed  tiiat  it  would  be  necessary  to  to- 
voke  the  aid  of  the  courts,  to  reaching  enemy 
property,  and  that  the  determination  of  the 
question  as  to  what  is  or  is  not  alien  prop- 
erty may  be  a  matter  to  be  settled  by  the 
Judicial  tribunals.  Is,  I  thtok,  todlcated  by 
the  provisions  of  section  17  of  the  act  by 
which  full  power  and  authority  is  given  to 
the  federal  courts  to  make  such  orders  or 
decrees  as  may  be  necessary  to  enforce  the 
provisions  of  the  act 

A  different  question  would  arise  U  the 
United  States  were  the  ultimate  distributee^ 
which  would  be  the  case  if  the  government, 
as  it  might  have  (treaty  rights  not  betog  con- 
sidered), had  confiscated  the  property  of 
alien  enemies.  Whether  or  not  refunding 
bonds,  to  such  instance,  would  be  required. 
Is  a  question  upon  which  I  express  no  opin- 
ion. The  government,  however,  has  not  con- 
fiscated the  property.  It  has  provided  for 
the  appototment  of  a  custodian  (maktog  him 
a  common-law  trustee)  expressly  reservtag  to 
itself  the  right  to  determtoe,  at  some  future 
time,  what  shall  ultimately  be  done  with  the 
property  taken  toto  his  possession.  It  may 
be  turned  back  to  the  alien  enemies,  to  whlcb 
event  we  would  have  a  situation  where  the 
alien  enemies  would  have  received  their  dis- 
tributive shares,  and,  because  of  the  exist- 
ence of  the  war,  have  been  absolved  of  the 
necessity  of  givtog  the  refunding  bonds  re- 
quired by  onr  statute  to  protect  creditors. 

My  construction  of  the  provisions  of  the 
statute  and  the  orders  of  the  President  ap- 
plicable to  the  facts  to  the  case  at  bar  leads 
me  to  the  conclusion  that  nether  Congress 
nor  the  President  Intended  to  confer  upon 
the  Allen  Property  Custodian  any  higher  pow- 
er over  the  shares  held  by  the  trustees  than 
the  alien  enemies  themselves  would  have  if 
a  state  of  war  did  not  exist. 

I  am  of  the  opinion  that  the  sbareti  can- 
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not  be  tamed  over  to  the  Allen  Property 
Custodian  vrlthout  the  execution  and  delivery 
of  refandlng  bonds. 

[I,  •]  Are  the  powers  held  by  the  attor- 
neys In  fact  valid  and  exercisable? 

I  think  it  must  be  considered  as  settled 
by  Judicial  dicta  that,  under  the  commoa 
law,  powers  of  attorney  for  the  ccllectlon  of 
moneys,  executed  prior  to  the  existence  of  a 
state  of  war,  continue  to  be  valid  notwith- 
standing the  state  of  war,  and  that  they  may 
be  exercised.  United  States  v.  Orossmayer, 
9  Wall.  72,  19  L.  Ed.  627;  Montgomery  v. 
rnlted  States,  15  WaU.  396,  21  L.  Ed.  97; 
New  York  life  Insur.  Co.  v.  Davis,  95  T7.  S. 
425,  24  L.  Ed.  458;  WlUlams  v.  Paine,  189 
V.  S.  55,  18  Sup.  Ot  279,  42  Lw  Ed.  669. 
If  there  Is  anything  Inconsistent  to  be  gather- 
ed from  any  language  used  In  Mutual  Benefit 
Ufe  Insurance  Co.  v.  HUlyard,  37  N.  J.  Law, 
444,  18  Am.  Bep.  741,  It  must  be  considered 
to  hove  beoi  overruled  by  the  later  federal 
cases.  The  English  Court  of  Appeals,  in 
C3iancery,  has  held  in  the  case  of  Tingley 
T.  Uuller,  Vol  2,  Chancery  1917,  p.  144,  that 
a  power  executed  before  the  war  authoris- 
ing an  agent  to  sell  lands  remained  valid  and 
might  be  exercised  after  the  outbreak  of  the 
war,  although  the  principal  became  an  alien 
enemy.  In  that  case,  the  power  was  made 
irrevocable  for  a  period  of  12  months.  It 
would  seem  deer,  from  a  consideration  of 
the  cases  above  referred  to,  that  there  Is  no 
rule  of  public  policy  which  Is  offended  by 
recognising  the  validity  of  such  powers  and 
the  right  of  the  attorneys  in  ftLCt  to  act  un- 
der them. 

Are  the  powers  rendered  Invalid  by  our 
Trading  with  the  Enemy  Act?  The  Supreme 
Court  of  the  United  States,  In  the  cases 
above  referred  to,  has  held  that,  notwith- 
standing the  broad  language  of  the  nonlnter- 
Goarse  act  in  effect  during  the  Civil  War, 
powers  authorizing  the  performance  of  acts 
of  greater  extent  than  authorized  by  those 
under  discussion  might  properly  be  exercised 
during  war.  The  Trading  with  the  Elnemy 
Act  forbids,  section  8,  "any  person  •  •  • 
to  trade,  or  attempt  to  trade,  either  directly 
or  indirectly,  with,  to,  or  from,  or  for,  or 
on  account  of,  or  on  behalf  of,  or  for  the 
benefit  of,  any  other  person,  with  knowledge 
or  reasonable  cause  to  believe  that  such  oth- 
er person  is  an  enemy  or  ally  of  enemy,  or 
Is  conducting  or  taking  part  in  such  trade. 
•  •  • »  The  words  "to  trade"  are  defined 
in  tbe  act  (section  2),  among  other  things,  to 
indnde: 

"(a)  Pay,  satisfy,  oompromise,  or  give  security 
for  the  payment  or  satisfaction  of  any  debt  or 
obligation.'' 

"(d)  Buy  or  sell,  loan  or  extend  credit,  trade 
in,  deal  with,  exchange,  transmit,  transfer,  as- 
rign,  or  otherwise  dispose  of,  or  receive  any 
form  of  pnH*erty." 

Notwithstanding  that  the  word  "trade"  has 
been  defined  to  Include  the  payment  of  a 


debt  and  the  receipt  of  property,  before  the 
performance  of  the  act  becomes  Illegal,  it 
must  be  on  behalf  of,  or  for  the  benefit  of, 
the  alien  enemy.  The  case  in  the  English 
Court  of  Ai^eals,  Chancery  Division,  there- 
fore becomes  a  direct  authority.  That  court 
held,  four  Judges  to  one,  that  a  payment  to 
the  bolder  of  a  power  of  a  consideration 
and  tbe  conveyance  of  real  property  by  the 
holder  of  a  power  in  pursuance  thereof 
was  not  within  the  language  of  their  Trad- 
ing with  the  Enemy  Act  and  royal  proclama- 
tions, forbidding  the  payment  of  money  to 
or  for  the  benefit  of  an  enemy.  It  may  be 
argued  with  great  force  that  our  Trading 
with  the  Enemy  Act  was  not  Intended  to 
be  any  broader  than  the  English  Act. 

For  reasons  hereafter  noted,  it  will  be  un- 
necessary for  me  at  this  time  to  determine 
whether,  without  a  license  from  the  Presi- 
dent, the  holders  of  the  powers  may  receive 
the  shares  in  question.  It  will  be  observed 
that,  in  the  one  case  in  the  Supreme  Court 
of  the  United  States  (Williams  v.  Paine)  In 
which  powers  (similar  or  broader  than  those 
at  bar)  have  been  held  valid,  the  question 
axose  after  the  war,  and  the  facts  showed 
ratification  by  the  prindpal  or  acts  which 
resulted  In  an  estoppel.  The  court  stated 
the  rule,  Mr.  Justice  Peckham  (169  U.  8.  73, 
18  Sup.  Ct.  286,  42  li.  Ed.  668): 

"Where  it  is  obviously  and  plainly  against 
the  interests  of  the  prindpal  that  the  agency 
should  continae,  or  where  its  continuance  would 
impose  some  new  obligation  or  burden,  the  as- 
sent of  the  prindpal  to  tbe  continuance  of  the 
agency  after  tbe  war  broke  out  will  not  be 
presumed,  bnt  must  be  proved,  either  by  his 
subsequent  ratification  or  in  some  other  manner. 
And,  (m  the  other  hand,  where  it  is  the  manifest 
interest  of  the  prindpal  that  the  agency,  con- 
stituted before  the  war,  should  continue,  the 
assent  of  the  prindpal  wlU  be  presumed.  Or, 
if  the  agent  continues  to  act  as  such,  and  his 
BO  acting  is  subsequently  ratified  by  the  prind- 
pal, then  the  acts  are  just  as  valid  and  binding 
on  the  principal  as  if  no  war  had  Intervened." 

In  a  case  determined  during  the  pendency 
of  war,  where  intercourse  with  the  prindpal 
is  forbidden,  the  court  must  go  to  the  length 
of  holding  ttiat  tbe  presumption  referred  to 
by  the  Supreme  Court  is  irrebuttable.  It 
may  be  that  tbe  court  would  go  to  that 
length,  or  rather  would  hold  that,  where  it 
appears  that  the  exerdse  of  the  power  would 
be  for  the  benefit  of  the  alien  enemy  in  a 
time  of  peace,  he  Is  estopped  from  asserting 
a  revocation  of  the  power  because  of  an  Ir- 
rebuttable presumption  that.  If  he  revokes. 
It  is  because  of  the  war  and  for  the  pur- 
pose of  doing  a  detriment  to  this  country 
which  will  not  be  tolerated  where  property 
rights  in  this  country  are  the  means  em- 
ployed to  do  the  detriment. 

But  it  seems  to  me  that  It  is  plainly  against 
the  Interests  of  the  principals  that  the  agen- 
cy In  the  Instant  case,  so  far  as  giving  re- 
funding bonds  Is  concerned,  should  continue. 
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Its  exercise  wonld  Impose  a  new  obligation 
or  burden  upon  the  principals.  The  exer- 
cise of  the  power  requires  the  giving  of  re- 
funding bonds.  These  bonds  are  personal 
obligations  of  the  principals  which  may  be 
sued  upon  In  any  jurisdiction.  In  retnm 
for  the  giving  of  these  refunding  bonds,  for 
which,  In  time  of  peace,  the  principals  would 
receive  shares,  they  now  get  nothing.  The 
shares  go  to  the  Allen  Property  Custodian, 
and  what  will  finally  be  done  with  them  Is 
a  matter  for  Congress  to  determine.  Many 
contingencies  may  arise  which  would  cause 
the  alien  enemies  to  elect,  rather  than  to  give 
the  refunding  bonds,  to  disclaim  any  inter- 
est in  the  shares. 

I  cannot,  therefore,  presume  that  the 
principals  desire  that  the  agency,  so  far  as 
the  power  to  give  refunding  bonds  is  con- 
cerned, should  continue. 

[7]  It  is  no  answer  to  say  that  the  alien 
enemies  have  been  made  parties  to  this  suit 
and  have  been  served  by  publication  and  by 
mailing  under  a  license  of  the  War  Trade 
Board  and  that  they  have  Interposed  no  de- 
fense to  this  action.  Neither  the  bill  nor  the 
notice  of  publication  sent  to  the  enemy  aliens 
set  forth  the  situation  in  sufficient  detail  to 
call  upon  them  to  express  an  election  as  to 
whether  the  powers  should  continue  to  be 
exercisable  or  not. 

Nor  Is  It  certain  that,  if  the  alien  raemles 
had  desired  to  express  an  election,  they 
would  have  been  able  to  communicate  their 
election  owing  to  the  exigency  of  war. 

Under  the  Trading  with  the  Enemy  Act, 
it  is  expressly  provided,  section  7,  subd.  b, 
that  an  alien  enemy  may  defend  hy  counsd 
any  suit  In  equity  or  action  at  law  which 
may  be  brought  against  him. 

Steps  should  be  at  once  taken  by  the  hold- 
ers of  the  power  to  ascertain  the  desire  of 
the  alien  enemies  as  to  whether  or  not  the 
holders  of  the  powers  of  attorney  should 
execute  refunding  bonds  on  their  behalf. 

The  foregoing  disposes  of  the  case  at  the 
present  time.  If  It  appears  that  the  alien 
enemies  desire  that  the  powers  of  attorney 
should  be  executed,  it  will  remain  to  be  de- 
termined whether,  assuming  that  the  receipt 
of  the  shares  by  the  holders  of  the  powers 
is  not  forbidden  by  the  Trading  with  the 
Enemy  Act  (which  is  not  decided),  the  court 
will,  in  disregard  of  the  desire  of  the  Alien 
Property  Custodian,  direct  the  shares  to  be 
paid  over  to  the  holders  of  the  powers.  In 
this  connection,  it  must  be  kept  in  mind  that 
the  holders  of  the  powers  take  the  shares 
for  the  immediate  benefit  of  the  Allen  Prop- 
erty Custodian.  He  Is  entitled  to  them  im- 
mediately upon  receipt  of  them  by  the  hold- 
ers of  the  power.  Ordinarily,  the  court 
would  not,  against  the  express  desire  of  the 
principal,  direct  property  to  be  transmitted 
to  an  agent  There  may  be  exceptions  to 
this  rule.    U  It  appeared  that,  for  the  pro- 


tection of  the  trustees,  it  was  necesaary  that 
they  should  get  rid  of  these  shares  and  the 
resimnslblllty  for  them,  and  that  tb»  persoa 
who  was  entitled  to  their  immediate  custody 
could  not  receive  them  directly,  as  I  have 
already  held  he  cannot,  but  might  receive 
them  through  the  intermediary  of  an  agent, 
and  that  he  refused  to  permit  that  agent 
to  act,  an  interesting  situation  would  arise. 

My  conclusion  is  that  the  shares  cannot 
be  paid  over  to  the  Alien  Property  Custodian 
nor,  at  the  present  time,  to  the  holders  of 
the  powers,  and  I  will  advise  a  decree  that 
the  shares  be  held  until  there  is  a  change  In 
the  situation.  I  will  permit  testimony  to 
be  taken  to  show  the  present  desire  of  tbe 
alien  enemies  as  to  the  present  exercise  ot 
the  powers. 

[8]  So  far  as  the  powers  authorize  tbe 
holders  to  appear  for  tbe  principals  and 
represent  the  principals  in  the  pending  pro- 
ceedings, they  are  valid  and  exercisable.  It 
is  clearly  to  the  Interests  of  the  alien  ene- 
mies that  they  be  represented  at  the  passing 
of  these  accoimts  and  the  distribution  of  the 
estate.  The  alien  enemies  are  therefore,  in 
this  cause,  not  only  by  virtue  of  being 
brought  in  by  publication  but  by  virtue  of 
their  representation  by  their  attorneys  in 
fact  so  far  as  to  bind  them  as  to  proceed- 
ings on  the  accounting  and  distribution,  as 
well  as  by  their  representation  by  the  Allen  ' 
Property  Custodian.  The  intimation  by  tbe 
representative  of  tbe  Alien  Property  Cus- 
todian (Mr.  Ferry)  that  the  holders  of  tbe 
powers  by  making  demand  for  the  property 
and  appearing  in  court  have  subjected  them- 
selves to  the  penalties  provided  for  by  the 
act  is,  I  think,  wholly  without  merit. 

The  English  Court  of  Appeals,  In  Chan- 
cery, in  Tlngley  v.  Mnller,  supra,  indicated 
that  a  proper  way  out  of  the  difficulty,  if  a 
difficulty  existed.  In  that  case,  would  be  for 
the  body  equivalent  to  our  War  Trade  Board 
to  issue  a  license  to  the  holders  of  the  pow- 
ers under  which  they  might  receive  the  mon- 
eys and  upon  receipt  transmit  them  to  the 
Alien  Property  Custodian.  A  similar  course- 
may  be  pursued  in  this  case,  and  all  diffi- 
culty will  disappear. 

Supplemental  Opinion. 

[I]  It  is  suggested  in  the  brief  of  counsel 
for  tbe  Allen  Property  Custodian  that  one 
of  the  purposes  of  the  Trading  with  the 
Enemy  Act,  and  the  ai^>oiutment  of  the 
Allen  Property  Custodian,  was  to  create  a 
fund  which  might  be  used  for  the  benefit  of 
the  United  States,  and  that  the  effect  of 
a  decision,  such  as  I  have  rendered,  would 
be  to  defeat  that  purpose.  In  the  Instant 
case  there  can  be  no  difficulty  with  respect 
to  this.  The  trustees  may  be  directed  to 
convert  tbe  shares  and  Invest  the  proceeds 
In  such  securities  as  under  theact  the  Allen 
Property  Custodian  has  power  to  direct  their 
investment  in.    In  other  words,  the  trustees 
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may  be  directed  to  do  with  the  shares  what- 
ever the  Allen  Property  Custodian  can  le- 
gally do  with  them.  And  the  trustees  will, 
ot  course,  be  so  directed  upon  application  of 
the  Allen  Property  Custodian.  Whatever 
moneys  have  been  paid  into  court  have  been 
directed  by  the  order  of  the  court  to  be  in- 
vested In  liberty  bond& 


CROSSLAND  v.  FREEMAN. 

(Saperior   Court   of  Delaware.     New  Castle. 
Dec.  16, 1918.) 

1.  LiBEI.  AKD  SlJkRDEB  4=981  —  PLXADINO — 

Inddcekent. 
When  the  words  alleged  to  be  libelous  are 
not  themselves  prima  facie  actionable,  it  is 
necessary  in  the  inducement  to  set  forth  ez- 
triosic  matter  to  show  that  they  are  actionable, 
and  then  by  innuendo  set  forth  the  fixed  mean- 
ing- the  words  should  bear. 

2.  LiBEI.   AND    Slakdeb   €=:386(1)— Plxadino 
— "Inwuenoo." 

The  purpose  of  the  "innuendo"  ia  to  explain 
tbe  words  in  the  alleged  libel  and  to  give  them 
their  proper  meaning,  but  not  to  enlarge  the 
words  beyond  their  natural  meaning,  unless 
there  is  an  averment  of  introductory  matter 
with  which  they  are  connected. 

(Ed.  Note.— For  other  definitions,  %ee  Words 
SDil  Phrases,  First  and  Second  Series,  Innn- 
endo.] 

RICE  and  HEISEL,  JJ.,  sitting. 

Levin  Irving  Handy,  of  Wilmington,  for 
pkdntlff. 

John  Biggs  and  Henry  R.  Isaacs,  both  of 
Wilmington,  for  defendant. 

Summons  Case,  No.  66,  May  Term,  1&17. 

Action  by  Joshua  Z.  Crossland  against 
Caleb  J.  Freeman,  trading  as  Freeman  & 
Weber,  for  llbeL  On  demurrer  to  the  decla- 
ration.   Demurrer  sustained. 

It  is  averred  in  the  declaration.  In  sub- 
stance, among  other  things,  that — 

The  defendant  "contriving  wickedly  and  ma- 
licionsly  to  injnre  the  said  plaintiff  in  his  said 
name,  fame  and  credit  and  to  bring  him  into 
pnblic  scandal,  infamy  and  disgrace  with  and 
smongst  all  his  neighbors  and  other  good  and 
worthy  citizens  of  the  said  state  and  to  cause 
it  to  be  suspected  and  believed  by  those  neigh- 
bors and  citizens  that  he,  the  said  plaintiff, 
was  goilty  of  the  offences  and  misconduct  here- 
inafter mentioned  to  have  been  charged  upon 
and  imputed  to  the  said  plaintiff,  and  to  vex, 
barass,  oppress,  impoverish  and  wholly  ruin 
the  said  plaintiff  heretofore,  at,  etc.,  on  the 
29th  day  of  March,  A.  D.  1917,  falsely,  wicked- 
ly and  maliciously  did  compose  and  publish  and 
caused  and  procured  to  be  published  of  and 
concerning  the  said  plaintiff,  a  certain  false, 
■candalona,  malicious  and  defamatory  libel  in 


a  certain  newspaper  known  as  The  New  Era,' 
containing,  amongst  other  things,  the  false, 
scandalous,  malicious,  defamatory  and  libelous 
matter  following,  of  and  concerning  the  said 
plaintiff,  that  is  to  say:    *    •    • 

'The  farmers  of  the  community  during  the 
late  fall  and  early  winter  suffered  greatly  from 
the  depredations  of  an  organized  gang  of  chick- 
en thieves,  and  at  least  $1,000  worth  of  poultry 
was  stolen  and  hauled  away  from  here  at  night. 

"The  gang  of  which  it  has  been  learned  be- 
yond a  shadow  of  doubt  that  Lewis  was  the 
brains,  were  well  organized  (meaning  the  gang 
of  chicken  thieves  were,  well  organized)  and 
had  a  standing  arrangement  (meaning  that  said 
gang  of  chicken  thieves  had  a  standing  arrange- 
ment) which  had  been  made  by  Lewis  with  Dep- 
uty Sheriff,  Joshua  Z.  Crossland  (meaning  the 
plaintiff)  to  procure  a  team  (meaning  a  horse 
and  carriage  from  the  livery  stable  kept  by  the 
said  plaintiff  in  the  town  of  Middletown)  at  any 
time  with  which  to  haul  the  loot  away  (mean- 
ing 'that  the  said  plaintiff  had  agreed  with  the 
said  Lewis  and  the  said  organized  gang  of  chick- 
en thieves  to  furnish  to  them  the  means  to 
carry  away  and  conceal  the  goods  which  might 
be  at  any  time  stolen  by  the  said  gang).    •    •    • 

"Lewis  came  into  this  community  more  than 
a  year  ago  and  would  positively  not  work,  bat 
spent  the  summer  in  'bootlegging,'  and  was 
known  to  have  hired  a  team  almost  every  eve- 
ning for  the  purpose  (meaning  that  he  hired  the 
team  from  the  plaintiff  for  the  purpose  of  en- 
gaging in  illegal  liquor  selling).    •    •    •  " 

By  means  of  the  committing  of  wbldi  said 
several  grievances  by  the  said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and 
la  greatly  injured,  etc. 

RICE,  J.  The  alleged  published  statemmt 
Is  equivocal  and  amblguons. 

[1]  The  plaintiff  In  his  declaration  avers 
that  by  publishing  the  alleged  libelous  arti- 
cle "the  defendant  caused  It  to  be  suspected 
and  believed  by  his  neighbors  that  he,  the 
plaintiff,  was  guilty  of  the  offences  and  mis- 
conduct hereinafter  mentioned,"  but  he  does 
not  aver  the  i«rtlcular  offence  which  he 
claims  the  defendant  imputed  to  him  in  the 
publication.  When  the  words  themselves  are 
not  prima  fade  actionable  it  is  necessary  in 
the  Inducement  to  set  forth  extrinsic  mat- 
ter to  show  that  they  are  actionable.  Then 
having  stated  tHe  extrinsic  matter  the  plain- 
tiff may  by  Innuendo  set  forth  the  definite  or 
fixed  meanihg  which  he  thinks  the  words 
ought  to  bear. 

[2]  The  purpose  of  the  innuendo  Is  to  ex- 
plain the  words  in  the  alleged  libel  and  give 
them  their  proper  meaning.  The  Innuendo 
cannot  be  used  to  enlarge  the  words  beyond 
their  natural  meaning,  unless  there  Is  an 
averment  of  Introductory  matter  with  which 
they  are  connected.  Th«i  equivocal  or  am- 
biguous words  may  have  fixed  to  them  a 
defamatory  meaning  beyond  their  ordinary- 
import. 
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We  are  of  the  opinion  that  the  d^nurrer 
should  be  sustained  for  the  reason  that  the 
pialntlfl  In  his  declaration  does  not  allege 
any  offence  with  which  he  claims  the  defend- 
ant charged  him  or  Imputed  to  him  in  the 
pabllcation  as  alleged. 

The  demurrer  Is  sustained. 


JACKSON  V.  MATTETEWS.    (No.  11.) 
(Court  of  Appeals  of  Maryland.    Nov.  14, 1918.) 

1.  TBuerrs  «=5»160(2)  —  Peksonai,  Tbusp  — 

SUOOKSSOB. 

Under  will  bequeathing  money  in  trust  to  In- 
vest with  a  provision  that  the  trustees  may  in 
their  discretion  advance  any  or  all  of  the  fund 
to  the  beneficiary,  held,  that  power  given  trus- 
tees was  not  personal,  but  attached  to-  the  office 
and  p€i8sed  to  successor. 

2.  Wills  *=»684(10)— Payino  Ovkb  CoaptJfS— 
DisoBBTiON  or  Tbubtek. 

That  son  is  in  a  position  where,  both  in 
judgment  of  trustee  and  his  brothers  and  sisters, 
it  is  proper  that  trust  should  be  terminated 
and  corpus  of  the  estate  paid  over  to  him,  jus- 
tifies trustee  in  the  exercise  of  discretion  "to 
advance  to  him  any  part  or  all  of  said  prop- 
erty." 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Morris  A.  S<^)er,  Judge. 
"To  be  officially  reported." 

CJontroversy  between  Charles  Jackson,  trus- 
tee, and  Nowland  A.  Matthews.  From  de- 
cree and  order  of  the  circuit  court,  the  for- 
mer appeals.    Reversed  and  remanded. 

Argued  before  BOYD,  C.  J.,  and  BBIS(X)B, 
THOMAS,  UBNER,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

Charles  Jackson,  of  Baltimore  (Jackson  & 
Jackson,  of  Baltimore,  on  the  brief),  for  ap- 
pellant. 

STOCKBRIDGE,  J.  This  appeal  presents 
for  the  second  time  the  will  of  the  late  A.  C. 
N.  Matthews.  When  the  case  was  before  this 
court  at  the  last  April  term.  It  was  remanded 
without  either  affirming  or  reversing  the  de- 
cree, for  lack  of  proper  parties. 

Since  that  time,  all  parties  who  might,  un- 
der the  provisions  of  the  will  hereinafter 
quoted,  have  any  interest  in  the  estate,  have 
been  brought  into  the  proceeding,  and  this 
court  now  Is  called  upon  to  place  a  construc- 
tloa  upon  the  following  provisions  of  Mr. 
Matthews'  will: 

"Item.  I  give,  devise  and  bequeath  to  my  son- 
in-law,  William  A.  Black,  and  my  friend,  James 
W.  Denny,  the  sum  of  eight  thousand  dollars 
($8,000.00)  in  trust  and  confidence  nevertheless 
and  for  the  following  uses  and  purposes,  name- 


ly: In  trust  to  invest  said  sum  in  safe,  produc- 
tive property  or  securities  and  to  reinvest  the 
same  from  time  to  time  as  they  may  deem  desir- 
able; to  collect  the  rents,  issues  and  profits 
therefrom  arising  and  after  payment  of  the  nec- 
essary expenses  to  apply  and  pay  over  into  the 
hands  of  my  son,  Nowland  A.  Matthews  the  net 
income  arising  from  said  trust  for  and  during 
the  term  of  his  natural  life  in  as  frequent  in- 
stallments as  are  desirable,  without  power  in  my 
son  to  dispose  of  or  anticipate  such  payments, 
before  the  same  shall  be  payable  into  his  hands 
by  my  said  trustees,  their  successor  or  the  sur- 
vivor of  them;  and  from  and  after  the  death 
of  my  said  son,  Nowland  A.  Matthews,  this 
trust  shall  end  and  determine  (unless  ended  as 
hereinafter  provided  at  the  discretion  of  saul 
trustees)  and  the  trust  estate  shall  be  divided 
equally  among  the  child  or  children  of  my  said 
son,  Nowland,  share  and  share  alike.  But  if  my 
said  son  shall  die  without  leaving  issue  or  de- 
scendants hving  at  the  time  of  his  death,  the 
trust  property  and  estate,  or  such  part  thereof 
as  shall  then  remain  in  their  hands,  shall  be  di- 
vided among  my  children  who  may  then  be  liv- 
ing in  equal  parts  share  and  share  alike." 

"And  I  hereby  fully  authorize  my  said  trustees 
and  the  survivor  of  them  whenever  they  are  of 
opinion  that  the  best  interests  of  my  son,  Now- 
land A.  Matthews,  would  be  thereby  promote<l 
to  advance  to  him  any  part  or  all  of  said  prop- 
erty at  their  own  discretion  and  judgment,  and 
as  to  the  part  of  said  trust  estate  so  paid  over 
to  him  as  part  of  the  corpus,  this  trust  shall  as 
to  such  portion  or  the  whole  thereof,  if  the 
whole  be  A)  paid  to  him,  cease  and  end.  But 
this  power  to  advance  the  principal  or  any  part 
thereof  to  my  said  son  shall  be  at  the  discretion 
of  said  trustees  who  shall  have  full  power  to 
retain  the  trust  during  my  son's  life  if  they  deem 
it  for  his  interests  so  to  do." 

Two  questions  are  now  before  this  court: 
First,  whether  the  trust,  and  the  discretion- 
ary control  over  the  disposition  gf  It,  which 
was  given  to  the  trustees  named  in  Mr.  Matth- 
ews' win,  w«is  a  personal  one,  or  whether 
it  was  one  attached  to  the  office  of  trustee, 
and  therefore  passed  to  the  successor  of  the 
trustees  named  In  the  will,  with  power  to 
him  to  exercise  the  discretion  mentioned; 
and,  second,  whether  the  case  as  presented 
is  one  which  will  justify  the  trustee  In  the 
exercise  of  that  discretion,  so  that  he  may 
turn  over  to  Nowland  A.  Matthews  the 
amount  devised  in  trust,  and  so  terminate 
the  trust,  or  whether  he  is  required  to  still 
hold  it  and  pay  over  only  the  Income  derived 
from  the  property  bequeathed  in  trust. 

[1]  With  regard  to  the  first  question.  It 
does  not  seem  possible  under  the  phraseology 
of  Mr.  Matthews'  will  that  there  can  be  any 
serious  contention  that  the  power  must  be 
held  to  be  one  attached  to  the  office  of  trus- 
tee, and  not  to  have  been  purely  personal  in 
character.  The  use  in  the  will  by  the  testa- 
tor of  the  terms  "successor"  and  "survivor" 
implies  very  clearly  that  the  power  was  one 
given,  not  merely  to  the  trustees  named,  but 
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to  their  successors  or  successor.  No  otber 
KflsoaaUe  interpretation  can  be  placed  upon 
tbe  use  of  such  lang^uage,  and,  to  limit  it  to 
the  nature  of  a  i)enionaI  confidence  only,  the 
language  should  be  strong  and  explicit  for 
this  purpose,  and  it  has  been  so  held  in  a 
long  line  of  Maryland  cases.  Dmld  Hill  Park 
Heights  Co.  T.  Oettlnger,  53  Md.  46;  Safe 
Deposit  Co.  V.  Sutro,  75  Md.  366,  23  Atl.  732 ; 
Dodge  V.  Dodge,  109  Md.  167,  71  Atl.  519,  130 
Am.  St.  Rep.  503 ;  Stein  t.  Safe  Deposit  Co., 
127  Md.  206,  96  AU.  349. 

Following  this  line  of  cases,  we  must  hold, 
therefore,  that  the  power  given  to  the  trus- 
tees was  one  to  be  exercised,  either  by  them 
or  the  snrrlTor  of  tbem,  or  the  successor  or 
successors  of  the  trustees  in  that  ofDce. 

[2]  Witli  regard  to  the  second  question 
there  is  no  contention  wbatever.  The  son 
Nowland  A.  Matthews,  who  was  unmarried 
at  the  time  when  the  will  in  question  became 
operatlTe,  has  since  married,  and  in  view  of 
that  fact,  and  for  other  reasons,  is  in  a  posi- 
tion where,  both  in  the  Judgment  of  the  trus- 
tee and  Ills  brothers  and  sisters,  it  is  pr(H>er 
that  the  trust  should  be  terminated,  and  the 
cotpos  of  the  estate  paid  over  to  him. 

No  objection  whatever  is  made  from  any 
quarter  to  the  adoption  of  such  a  course ;  on 
tbe  contrary,  it  is  recommended  by  those  who 
are  in  the  best  position  to  know.  Under  such 
circumstances,  to  refuse  the  present  applica- 
tion would  be  an  arbitrary  exercise  of  power, 
which  tbe  court  would  never  permit  a  trustee 
to  do,  and  certainly  will  not  do  itself. 

Hie  decree  of  the  circuit  court  of  Balti- 
more City  passed  on  tbe  10th  day  of  January, 
1917,  will  therefore  be  reversed,  and  also  the 
order  of  said  court  passed  on  the  13th  of 
May,  191S,  and  the  case  remanded  to  the  cir- 
cuit court  of  Baltimore  City,  to  the  end  that 
a  decree  may  be  therein  entered,  declaring 
the  trust  terminated,  and  directing  that  the 
corpus  of  the  estate  now  in  the  hands  of 
the  trusty  be  transferred  and  paid  over  to 
the  said  Nowland  A.  Matthews,  and  that  the 
trustee  report  to  the  court  his  action. 

Decree  and  order  reversed,  and  cause  re- 
manded; the  costs  of  this  proceeding  to  be 
paid  out  of  tbe  trust  funds  In  the  hands  of 
tbe  trustee. 


ARMACOST  V.  STATE.    (No.  19.) 
(Coort  of  Appeals  of  Maryland.    Nov.  15, 1918.) 
1.  FAJU9X  Pketenbes  €=332  —  Indictment— 

AlXEOAnoR  OF  NATUBK  OB  OWNEBSHIP. 

An  indictment  under  3  Code  Pub.  Civ.  Laws, 
art  27,  i  123  (Acts  1914,  c.  281),  for  obtaining 
credits,  goods,  and  wares  with  intent  to  cheat 
tod  defraud,  ahonid  describe  the  property  and 
miut  allege  ownership  in  spite  of  3  Code  Pub. 
(Mv.  Laws,  art.  27,  |  498,  rendering  unneces- 


sary a  statement  of  particular  false  pretenses 
relied  on,  and  naming  the  peiaoa  defrauded  is 
not  equivalent  to  alleging  ownership. 

2.   iNDICniENT  AND  iNrORUATION  d=s>110(15)— 

Fai.se  Pretenses— Lanouaoe  of  Statute. 
Although  an  indictment  for  obtaining  prop- 
erty by  false  pretenses  by  means  of  worthless 
check  under  8  Code  Pub.  Civ.  Laws,  art.  27,  | 
123  (Acu  1914,  c.  281),  follows  tbe  language  of 
the  statute,  it  Is  insufficient  and  demarrable  if 
it  does  not  describe  the  property  and  allege  own- 
ership. 

Appeal    from    Circuit    Court,    Baltimore 
County;    Allan  McLane,  Judge. 
"Tto  be  officially  reported." 

Erba  Armacost  was  convicted  of  obtaining 
certain  credits,  goods,  and  wares  with  in- 
tent to  cheat  and  defraud  by  means  of  his 
check  drawn  upon  a  bank  not  indebted  to 
him,  and  he  appeals.  Reversed  and  re- 
manded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

T.  Scott  O&utt,  of  Towson,  for  appellant 

Philip  B.  Perlman,  Asst  Atty.  Gen.,  and 

Ogle  Marbuiy,  Acting  Atty.  Gen.  (Albert  C 

Ritchie,   Atty.   Gen.,   and  George  Hartman, 

State's  Atty.,  on  the  brieO>  tor  the  State. 

URNER,  J.  The  appellant  was  convicted 
under  an  Indictment  which  ch-irged  that — 

He,  Erba  Armacost,  "unlawfully  and  willful- 
ly did  obtain  certain  credits,  goods,  and  wares 
of  the  value  of  $132  current  money  of  the  Unit- 
ed States  from  a  certain  Vincent  T.  Caples  witli 
intent  then  and  there  him,  the  said  Vincent  T. 
Caples,  to  defraud,  by  means  of  a  certain  check 
drawn  upon  the  First  National  Bank  of  Hamp- 
Btead  (a  body  corporate)  not  Indebted  to  the  said 
Erba  Armacost,  the  said  Erba  Armacost  not  pro- 
viding for  the  payment  and  acceptance  of  the 
said  check,  tbe  same  not  being  paid  upon  presen- 
tation.   •    •    *'■ 

A  demurrer  to  the  Indictment  was  flled 
on  tbe  ground  that  it  omits  to  allege  the  na- 
ture or  ownership  of  the  "credits,  goods,  and 
wares"  to  which  it  refers.  The  principal 
question  on  this  appeal  is  whether  the  de- 
murrer was  properly  overruled. 

[1]  The  statute  under  which  the  appellant 
was  indicted  is  codified  as  section  123  of  ar- 
ticle 27  of  tbe  Code  of  Public  General  Ijtws, 
having  been  enacted  by  chapter  281  of  the 
Acts  of  1914.    It  provides  in  part  as  follows: 

"Every  person,  who,  with  intent  to  cheat  and 
defraud  another,  shall  obtain  money,  credit, 
goods,  wares  or  anything  of  value  by  means  of  a 
check,  draft  or  any  otber  negotiable  instrument 
of  any  kind  drawn  upon  any  bank,  person,  firm 
or  corporation,  not  indebted  to  drawer,  or  where 
he  has  not  provided  for  the  payment  or  accept- 
ance, and  the  same  be  not  paid  upon  presenta- 
tion, shall  be  deemed  to  have  obtained  such  mon- 
ey, credit  goods  or  things,  of  value  by  means  of 
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a.  false  pretense,  aad  upMi  conviction,  shall  be 
fined  or  imprisoned,  or  both,  as  provided  in  sec- 
tion 122  of  this  aftide,  at  the  discretion  of  the 
■court" 

By  section  122  It  is  proTlded: 

"Any  person  who  shall  by  any  false  pret»iae 
-obtain  from  any  other  person  any  chattel,  money 
or  valuable  security,  with  intent  to  defraud  any 
I)erson  of  the  same,  shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof  shall  be  lia- 
ble, at  the  discretion  of  the  court,  to  be  punish- 
ed by  fine  and  imprisonment,  or  by  confinement 
in  the  penitentiary  for  not  less  than  two  years 
nor  more  than  ten  years,  as  the  court  shall 
award.    •    •    • " 

In  the  case  of  State  v.  Blizzard,  70  Md. 
385,  17  AU.  270,  14  Am.  St  Rep.  366,  an  In- 
dictment for  false  pretenses  was  held  to  be 
demurrable  because  It  did  not  name  the  own- 
«r  or  contain  a  sufficient  description  of  the 
securities  obtained  through  the  alleged  de- 
ception. The  indictment  In  that  case  charg- 
«d  that— 

The  defendant  "by  certain  false  pretense  by 
him  then  and  there  made  to  Bichard  Manning 
unlawfully,  knowingly,  and  designedly  did  obtain 
from  Richard  Manning  a  certain  valuable  secu- 
rity, to  wit,  a  certain  bill  of  sale  or  mortgage,  of 
personal  property,  for  the  payment  of  $600  on 
condition,  executed  by  one  John  Blizzard  to  An- 
nie M.  Blizzard  and  Samuel  Blizzard,  and  cer- 
tain other  valuable  securities,  to  wit,  the  indorse- 
ment and  signature  of  the  said  Annie  M.  Bliz- 
zard to  two  certain  promissory  notes  for  the 
payment  of  $300  each,  and  the  signature  of  Sam- 
uel M.  Blizzard,  her  husband,  with  her,  the  said 
Annie  M.  Blizzard,  to  said  promissory  notes, 
with  intent  then  and  there  to  defraud.    •    •    •  " 

This  court,  In  holding  the  indictment  de- 
fective, partly  on  the  ground  that  it  did  not 
allege  the  ownership  of  the  securities,  said, 
in  Its  opinion  as  delivered  by  Chief  Judge 
Alvey: 

"It  is  settled  by  all  the  authorities  that  it  is 
no  less  requisite  in  indictments  for  obtaining 
property  by  false  pretenses  that  the  ownership 
-of  the  property  or  securities  obtained  should 
be  distinctly  alleged  than  it  is  that  such  aver- 
ments should  be  made  in  indictments  for  lar- 
ceny. The  cases  are  numerous  where  it  has  been 
held  that  the  omission  to  allege  the  ownership  of 
property  was  fatal  to  the  sufficiency  of  the  in- 
-dictment,  even  after  conviction." 

The  conclusion  thus  reached  was  not  af- 
fected by  statutory  provisions,  which  were 
then  considered  and  are  here  relied  upon, 
that— 

"In  any  indictment  for  false  pretenses,  it  shall 
not  be  necessary  to  state  the  particular  false 
pretenses  intended  to  be  relied  on  in  proof  of 
the  same,  but  the  defendant  on  application  to 
the  State's  Attorney  before  the  trial,  shall  be 
entitled  to  the  names  of  the  witnesses  and  a 
statement  of  the  false  pretenses  intended  to  be 
given  in  evidence"  (Code,  art  27,  i  498). 


And  that— 

"It  shall  be  sufficient  In  any  Indictment 
*  •  •  for  obtaining  any  property  by  false  pre- 
tenses to  allege  that  the  defendant  did  the  act 
with  the  intent  to  defraud,  vrithout  alleging  the 
intent  of  the  defendant  to  be  to  defraud  any  par- 
ticular person"  (Code,  art  27,  8  601). 

It  was  held  In  the  case  Just  cited  that — 

"While  there  is  no  longer  a  necessity  for  spe- 
cially alleging  in  the  body  of  the  indictment  the 
particular  false  pretenses  made  use  of  by  the 
defendant  as  means  of  perpetrating  the  fraud, 
the  indictment  in  other  respects  must  have  that 
degree  of  certainty  and  precisitm  that  will  fully 
inform  the  accused  of  tiie  special  character  of 
the  cliarge  against  which  he  is  called  upon  to 
defend,  and  that  will  enable  the  court  to  de- 
termine whether  the  facts  alleged  upon  the  faco 
of  the  indictment  are  sufficient  in  the  contempla- 
tion of  law  to  constitute  a  crime,  and,  whether 
the  trial  be  followed  by  acquittal  or  conviction, 
that  the  record  may  stand  as  a  protection  agaiust 
further  prosecution  for  the  same  alleged  c^ense." 

It  Is  said  in  11  Ruling  Case  Law,  pp.  860, 
861,  that  in  Indictments  for  obtaining  goods 
under  false  pretenses  the  property  should  be 
sufficiently  described  "to  enable  the  jury  to 
decide  whether  the  chattel  proved  to  have 
been  obtained  Is  the  same  as  that  upon  which 
the  Indictment  was  founded,"  and  that  "the 
numerical  weight  of  authority  is  to  the  effect 
that,  in  the  absence  of  statute,  the  Indictment 
must  allege  directly  and  distinctly  the  owner- 
ship of  the  property  obtained,  or  state  some 
legal  excuse  for  omitting  that  averment," 
citing,  with  other  cases,  State  v.  Blizzard, 
supra.  The  text  of  Oyc.  vol.  19,  pp.  432,  434, 
is  to  the  same  general  effect  The  require- 
ments as  to  the  statement  of  ownership  and 
nature  of  the  property,  in  false  pretNise  cas- 
es, were  observed  In  the  Indictments  under 
consideration  In  Jules  v.  State,  85  Md.  305, 
36  AO.  1027;  Oarnell  v.  State,  85  Md.  1,  36 
Atl.  117;  States  v.  Edwards,  124  Md.  592, 
92  AU.  1037;  Schaumlo^el  r.  State,  102 
Md.  470,  62  Atl.  803. 

In  the  present  case,  as  In  State  ▼.  Blizzard, 
supra,  the  allegation  that  the  property  was 
obtained  from  a  designated  person  could  riot 
be  held  to  be  an  equivalent  to  an  averment 
that  he  was  the  owner ;  and  here  the  indict- 
ment gives  no  information  whatever  as  to 
the  nature  of  the  property,  while  In  the  for- 
mer oase  the  Indictment  did  describe,  though 
imperfectly,  the  securities  obtained  by  the  al- 
leged fraud. 

[2]  The  indictment  before  us  must  there- 
fore be  held  insufficient  unless  It  can  be  sus- 
tained upon  the  theory,  submitted  by  the 
prosecution,  that  it  follows  the  language  of 
the  statute  by  which  the  act  of  obtaining 
money,  credit,  or  property,  with  intent  to  de- 
fraud, by  means  of  a  worthless  check,  is 
treated  and  penalized  as  &  special  form  of 
false  pretense. 

It  is  a  settled  rule  that  a  statutory  of- 
fense is  sufficiently  charged  If  the  indictment 
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describes  It  In  the  language  of  the  statute  by 
wbi<±  It  Is  created.  State  t.  Edwards,  su- 
pra :  Mulkem  t.  State,  127  Md.  43,  96  AtL 
3;  Smith  t.  State,  130  Md.  484,  100  AtL  T78. 
TUa  rule  has  referoice  simply  to  the  defl- 
nltlon  and  characterization  la  legal  terms  of 
the  criminal  off^ise  to  be  alleged  In  the  In- 
dictment. It  does  not  affect  the  requirement 
that  the  indictment  should  sufficiently  identi- 
fy the  spedflc  charge  intended  to  be  prefer- 
red. In  this  Instance  the  offense  defined  by 
the  statute  is  the  act  of  obtaining  property, 
with  Intent  to  defraud,  by  means  of  a  chedk 
for  which  no  means  of  payment  had  been 
provided.  Such  an  offense  oonid  be  describ- 
ed in  the  language  of  the  statute  without  any 
identity  being  given  to  the  particular  charge. 
In  describing  the  check  alleged  to  have  been 
used  as  a  false  pretense  the  present  indict- 
ment does  more  than  follow  the  mere  lan- 
guage of  the  statute,  and  furnishes  an  impor- 
tant part  of  the  information  which  is  held  to 
be  reqniMte  in  such  cases.  But  in  omitting 
any  allegation  as  to  the  nature  or  ownership 
of  the  "credits,  goods,  and  wares,"  to  which 
it  thus  indefinitely  refers  it  disregards  a  rule 
of  criminal  pleading  which  is  useful  and  rea- 
sonable In  its  purpose  and  capable  of  being 
readily  observed,  and  we  must  therefore  hold 
that  the  demurrer  should  have  been  sus- 
tained. 

Tliere  are  numerous  exceptions  to  the  rul- 
ings on  the  admissibility  of  evidence,  but  in 
our  review  of  them  we  have  discovered  no  re- 
versible error. 

Jndgment  reversed,  .ind  case  remanded. 


MAYOR  AND  OITX  COUNCIL  OF  BALTI- 
MORE V.  M.  A  TALBOTT  CO.  OF 
BALTIMORE  CITY.     (No.  3.) 

(Conrt  of  Appeals  of  Maryland.    July  9,  1918. 
Rehearing  Denied   Dec.  13,  1918.) 

1.  Tbiai,  «=»258(3)— Instbuctions  Iowokino 
Issues. 

In  action  by  municipal  contractor  against 
oty  for  damages  from  interference  by  city  en- 
PDtet  with  plaintiff's  blasting  operations  under 
■  contract  subject  to  city  ordinances,  and  under 
the  control  of  the  sewerage  commission,  an  in- 
stTQCtion  that  the  engineer  of  the  sewerage  com- 
mission had  decided  all  questions  at  issue  and 
Mnount  due  under  the  contract  was  improperly 
refused,  notwithstanding  it  ignored  a  written" 
arreement  purporting  to  furnish  another  method 
of  settling  disputes. 

2.  MuHicrPAi,  CoKFOBATioirs  #=»358(3)— Pdb- 

UC   iMPBOVIMENT    CONTBACT  —  DETEBMII^A- 
TIOH  OF  CONTBOVEBSIES. 

Where  a  contract  between  a  city  and  a 
sewerage  contractor  provided  that  the  decision 
of  the  chief  engineer  of  the  sewerage  commig- 
sion  should  be  final  on  all  questions,  a  letter  by 
the  contractor  on  signing  receipts  for  the  pay- 


ment of  the  final  estimate  that  damages  for  in- 
terference with  the  contractor  by  the  dty  engi- 
n^r  were  to  be  determined  in  another  manner 
than  by  the  action  of  the  sewerage  engineer  did 
not  establish  an  agreement  for  the  purpose  be- 
tween the  parties. 

3.  Municipal  Cobporationb  «=»358(1)— Pub- 
uc  Ihpbovement   Contbactb— Detebmika- 
TIOH  OF  Contbovebsies. 
Where  a  contract  between  a  dty  and  a  con- 
tractor for  public  improvements  provide  that 
the  chief  engineer  of  the  sewerage  commission 
should  conclusively  determine  all  controversies 
between  the  parties,  the  question  of  the  city's 
liability  for  interference  with  plaintiff's  blast- 
ing operations,   as  well  as  the  loss   sustained 
thereby,  were  for  the  determination  of  the  sew- 
erage engineer. 

Appeal  from  Superior  Court  of  Baltimore 
City;   John  J.  Dobler,  Judge. 

Action  by  the  M.  A.  Talbott  Cbmpany  of 
Baltimore  City,  a  corporation,  against  the 
Mayor  and  caty  Council  of  Baltimore,  a, 
municipal  coriMratlon.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
new  trial  awarded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS.  PATTISON,  URNBR,  and 
STOOKBIRIDGB,  JJ. 

S.  S.  Held,  City  Sol.,  of  Baltimore  (Robt. 
F.  Leach,  Jr.,  Asst.  City  Sol.,  of  Baltimore, 
on  the  brief),  for  appellant. 

J.  Kemp  Bartlett,  of  Baltimore  (J.  Kemp 
Bartlett,  Jr.,^f  Baltimore,  on  the  brief),  for 
appellee. 

PATTISON,  J.  Ae  suit  In  this  case  aris- 
es out  of  a  written  contract  made  on  tlie  22d 
day  of  September,  1909,  by  the  M.  A  Talbott 
Company,  Incorporated,  with  the  dty  of  Bal- 
timore, executed  on  b^alf  of  the  city  by  the 
members  of  the  sewerage  commission  and  J. 
Barry  Mahool,  its  mayor,  for  the  building 
and  construction  of  a  section  of  the  sanitary 
sdwer  in  said  dty,  known  as  section  No.  1 
of  Jones  Falls  Interceptor. 

The  amended  declaration,  filed  June  20, 
1912,  sets  out  the  contract  signed  by  the  par- 
ties thereto,  not  including  the  qteciflcatloiis 
which  were  by  the  contract  made  a  part  of  It, 
but,  as  stated  in  the  brief  of  the  appellee, 
the  parties  to  this  suit  have  agreed  that  sudi 
specifications  shall  be  considered  and  txeated 
as  embraced  within  the  declaration. 

The  declaration  then  charges  the  defend- 
ant with  a  breadi  of  the  contract  In  that— 

"It  did  wrongfully  require  the  plaintiff  to  do 
the  rock  excavation  provided  for  in  said  con- 
tract and  specifications  in  a  manner  materially 
different  from  that  called  for  by  said  contract 
and  specifications,  by  changing  the  person  or 
persons  designated  in  said  contract  to  act  as  in- 
spectors of  blasting,  over  the  protest  of  the 
plaintiff,  and  by  compelling  the  plaintiff  to  use 
such  small  charges  and  radically  different  mcth- 
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ods  in  the  bluting  operaticm,  contrary  to  said 
contract  and  spedficationB,  aa  to  aeriooBly  and 
wrongfully  hinder  and  delay  the  plaintiff  frran 
carrying  en  die  rock  excavation  required  un- 
der said  contract  to  be  performed." 

A  demurrer  filed  to  the  declaration  being 
OTermled,  a  Mil  of  particulars  was  asked  for 
and  filed,  in  which  the  amount  of  $64236 
was  claimed  for  "unpaid  balance  of  contract 
price  certified  by  the  engineer,  designated  In 
said  contract  as  due  by  the  defendant  to  the 
plaintiff,"  In  addition  to  Items  of  loss  alleged 
to  have  been  sustained  by  the  plaintiff. 

Exceptions  were  filed  to  the  bill  of  particu- 
lars, but  these  were  overruled.  l%e  defend- 
ant then  pleaded:  First,  that  It  never  prom- 
ised as  alleged ;  second,  that  It  was  never  In- 
debted as  alleged ;  and,  third,  that  the  con- 
tract, which  is  set  forth  In  the  declaration, 
provides  as  follows: 

"44.  In  all  operations  connected  with  the 
work,  all  ordinances  of  the  dty  of  Baltimore 
and  all  laws  of  the  United  States  and  the  state 
of  Maryland,  which  shall  be  or  become  applica- 
ble to,  and  control  or  limit  in  any  way  ttie 
actions  of,  those  engaged  in  any  way  as  prin- 
cipal or  agent,  must  be  respected  and  strictly 
complied  with. 

"The  contractor  shall  keep  himself  fully  in- 
formed of  existing  and  future  state  and  national 
laws  and  city  ordinances  and  regulations  in  any 
manner  affecting  those  engaged  and  employed  in 
or  on  the  work,  or  in  any  way  affecting  the  om- 
duct  of  the  work,  and  of  all  orders  or  decrees 
of  bodies  or  officials  having  any  jurisdiction  or 
authority  over  the  same.  He  ^11  himself  at 
all  times  observe  and  comply  with,  and  cause 
any  and  all  persons,  firms^nd  corporations  em- 
ployed by  him  or  under  Vb,  to  observe  and 
comply  with,  all  such  laws,  ordinances,  and 
regulations,  orders,  and  decrees.    •    •    • 

"Ordinance  No.  229,  approved  March  21, 1905, 
which  was  in  fall  force  and  effect  prior  to  the 
award  of  the  same  contract,  provides:  '76A.  No 
person  shall  blast  rock  or  stone  or  other  ma- 
terial or  thing  with  gunpowder,  giant  powder, 
dynamite,  gun  cotton,  nitroglycerine,  or  any  oth- 
er explosive  compound  within  the  limits  of  the 
city  of  Baltimore,  without  the  written  consent 
of  the  board  of  public  safety,  for  the  time  be- 
ing.' 

"The  rules  and  regulations  of  the  board  of 
public  safety  regulating  blasting  to  be  done  with- 
in the  city  limitfi  provide  that  all  blasting  must 
be  done  under  the  supervision  of  inspectors  of 
the  board  of  public  safety,  and  that  such  in- 
spectors shall  regulate  and  control  the  amount 
of  explosives  to  be  used  in  said  blasting,  and 
that  all  persons,  firms,  and  corporations  en- 
gaged in  such  blasting  work  must  comply  with 
the  orders  of  said  inspectors. 

"In  view,  therefore,  of  the  said  provisions  of 
the  contract,  ordinance,  rules,  and  regalations 
of  the  city .  of  Baltimore,  the  plaintiff  agreed 
with  the  defendant  that  all  blasting  operations 
of  the  plaintiff  should  be  subject  to  the  control 
ond  authority  of  the  board  of  public  safety  and 
its  inspectors. 

"And  the  defendant  further  says  that  the 
said  board  of  public  safety  and  its  iuspectors 
duly  and  properly  exercised  the  authority  com- 


mitted to  them  under  the  law  for  the  safety 
and  protection  of  the  public" 

A  demurrer  filed  to  the  third  plea  ■was  sus- 
tained, and  the  case  went  to  trial  upon  the 
first  and  second  pleas.  The  trial  resulted  in 
a  judgment  fOr  the  idaintlff  for  the  stun  of 
$26,000.  From  that  Judgment  this  appeal 
was  taken. 

The  specifications  provide: 

That  "the  work  to  be  done  shall  be  under 
the  general  supervision  of  the  engineer,"  and 
the  use  of  the  term  "engineer,"  "whenever  not 
qualified,  shall  mean  the  engineer  of  the  emu- 
mission."  He  "may  exercise  such  general  con- 
trol over  the  conduct  of  the  work,  at  any  time 
or  place,  as  shall  be  required,  in  his  opinion, 
to  safeguard  the  interests  of  the  city,"  and  "all 
methods  of  tunneUng  shall  be  satisfactory  to  the 
engineer  and  subject  to  his  ai^roval,  and  shall 
be  changed  from  time  to  time,  at  the  cost  of  the 
contractor,  if  in  the  judgment  of  the  engineer 
the  conditions  so  require."  "Drilling  and  blast- 
ing shall  be  conducted  with  all  possible  care," 
and  "explosives  shall  be  used  of  such  character 
and  strength  as  may  be  permitted  by  the  engi- 
neer," and  "all  necessary  precautions  mnpt  be 
taken  to  prevent  accident  and  injury  or  dam- 
age to  adjacent  buildings,  *  •  •  and  blasts 
shall  be 'made  only  during  sudi  hours  as  shall 
be  designated  by  the  engineer." 

Under  these  provisions,  the  engineer  of  the 
commission  assumed  supervision  of  the  work, 
and  on  October  22,  1909,  O.  W.  CJonnet,  the 
division  engineer,  acting  under  his  chief. 
Calvin  W.  Hendrici,  wrote  to  the  plaintiff 
calling  its  attention  to  the  ~  spedflcations 
which  require  the  method  of  tunneling  to  be 
satisfactory  to  the  engineer  and  subject  to 
his  approval,  and  asked  that  it  submit  to 
the  chief  engineer  "a  drawing  showing  the 
methods  you  propose  to  use,  for  his  approval, 
so  that  there  will  be  no  delay  when  you  reach 
the  tunnel." 

On  October  29tb  Connet  again  wrote  the 
plaintiff  and  called  its  attention  to  the  sped- 
flcations for  rock  excavation,  especially  ' Vith 
reference  to  blasting  and  the  precautions  to 
be  taiien  to  prevent  accident  and  damages." 

So  far  as  the  record  discloses,  these  letters 
were  never  answered,  but  Wm.  B.  Thomas, 
assistant  engineer,  in  charge  of  the  work  of 
the  M.  A.  Talbott  Company,  testified  that  he, 
about  the  time  these  letters  were  written, 
discussed  with  E.  H.  Burwell,  an  assistant  en- 
gineer of  the  sewerage  commission  upon  the 
work,  the  subject  of  the  manner  of  blasting 
the  rock,  and  was  told  by  him  that  he  was 
getting  up  a  "sketch"  by  which  he  should 
drill  the  boles  and  blast  the  rock,  and  that  he 
would  give  him  a  copy  of  it,  whidi  he  did; 
that  he  did  not  luiow  what  had  become  of 
the  "sketch,"  although  he  believed  a  search 
bad  been  made  for  it  Upon  being  asked, 
he  went  to  the  board  and  "approximately  re- 
produced" that  "sketdi."  He  was  then 
asked: 
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"Q.  How  long  were  thoge  holes  to  be?  A. 
About  8  feet  at  such  an  angle  as  would  bring 
them  together  U  extended  to  a  length  of  12 
feet. 

"Q.  Did  the  papers  show  anything  else  with 
referoice  to  the  holes?    If  bo,  draw  it." 

The  witness  did  as  he  was  requested,  and 
'was  then  asked : 

"Q.  Of  oouise,  in  the  plan  you  have  drawn, 
jon  see  three  of  the  holes;  you  do  not  see 
the  underneath  three?    A.  No,  sir." 

This  was  all  that  was  said  by  Thomas  of 
the  "sketch"  In  his  examination  In  chief. 
He  was  then  asked: 

"Q.  Did  you  carry  oat  those  instructions,  and, 
if  you  did  not,  explain  why?  A.  We  tried  to 
carry  out  the  instmctions,  but  we  were  stopped 
by  Mr.  McGovern.  He  said  that,  if  yon  drill 
those  holes  so  deep,  you  cannot  load  them  ap 
sufficiently.  He  said  you  can  drill  them,  but 
you  cannot  load  them  up  with  enough  dynamite 
to  puU  it" 

The  witness  then  stated  that  McGovern  was 
of  the  "city's  engineering  department,"  a 
representative  of  the  city. 

The  presence  of  McGovern  upon  the  work, 
supervistng  and  controlling  the  blasting  oper- 
ation as  above  mentioned.  Is  accounted  for  by 
the  fact  that  the  plaintiff  company,  before 
undertaking  to  blast  the  rock  in  the  tunnel, 
had  applied  to  and  bad  obtained  from  the 
board  of  public  safety  its  written  consent  to 
do  SDCb  blasting.  This  application  made  by 
and  the  written  consent  given  to  the  plain- 
tiff was  pursuant,  it  seems,  to  the  ordi- 
nance of  the  mayor  and  city  council  known 
as  Ordinance  No.  229,  set  out  in  defendant's 
Third   Plea. 

At  the  time  said  written  consent  was  given, 
McGovern,  pursuant  to  the  regulations  of 
said  tward,  was  placed  upon  the  work  as  an 
in^tector  to  regulate  and  ccxitrol  the  amount 
of  explosives  to  be  used  in  the  blasting. 

The  witness  Thomas  further  testified: 

That  McGovern  made  him  "cut  the  holes 
down  to  four  feet  instead  of  eight  feet. 

''Q.  What  did  McGovern  do  in  reference  to 
the  size  of  the  charges?  A.  He  cut  them  down 
considerably  from  what  we  wanted  to  do  it. 

"Q.  What  would  have  beai  the  proper  charge 
to  have  placed  in  holes  eight  feet  deep?  A. 
A  stick  to  the  foot. 

"Q.  That  is,  eight  sticks  to  each  hole?  A. 
Tes,  sir. 

"Q.  Xou  mean  to  shoot  them  all  off  at  once? 
A.  Tes. 

"Q.  Six  holes  at  once?    A.  Yes,  sir." 

He  said  McGovern  permitted  them  to  use, 
at  the  most,  only  a  stick  and  a  half  of  dyna- 
mite to  a  hole,  and  to  shoot  one  hole  only  at 
a  time,  each  stick  weighing  little  over  a 
half  pound.  He,  however,  was  contradicted 
by  McGovern,  who  said  be  allowed  them  to 
blow  four  core  holes  at  one  time  and  gave 
them  about  two  sticks  and  a  half  to  a  hole. 

These  alleged  restrictions,  as  lAomas  tes- 


tified, were  followed  until  about  the  last  of 
January,  when,  as  he  stated,  Mr.  Talbott 
told  him — 

"to  shoot  the  holes  as  they  ought  to  be  shot, 
as  he  was  losing  thousands  of  dollars  the  way 
we  were  going  now.  He  [McGovern]  said, 
'There  is  no  use  of  drilling  them,  because  you 
cannot  load  them;'  and  I  said,  'We  will  see 
about  that.'  We  had  the  holes  drilled,  and  I 
and  my  head  foreman  each  took  a  bucket  of 
dynamite,  full  of  dynamite,  a  tin  pail,  and  we 
had  possibly  in  each  pail  20  sticks  of  dynamite, 
and  in  going  down  the  foreman  he  went  down 
the  shaft  ahead  of  me;  and  when  I  came  up 
McGovern  said,  'You  are  not  going  to  take  that 
down,'  and  I  said,  'Yes;  I  am,'  and  he  said, 
'You  are  not;  you  are  not  going  to  shoot  them 
off ;'  and  he  tried  to  grab  the  bucket  out  of  my 
hand.  I  said,  'Don't  do  that;  what  are  you 
going  to  do ;  blow  us  all  up?'  He  said,  'Never 
mind  what  I  am  going  to  do ;  you  are  not  going 
to  shoot  the  dynamite  off ;'  and  I  said  pontive- 
ly,  'I  am  going  to  shoot  it  off;'  and  I  took 
down  the  dynamite  and  loaded  the  hcrfes.  We 
had  six  holes,  and  we  loaded  the  holes.  At  that 
time  they  were  about  six  feet  deep.  We  loaded 
the  holes  one  stick  to  the  foot.  •  *  *  And 
then  I  said,  'All  right,  let  her  go ;'  and  it  was 
exploded,  and  the  noise  was  not  near  as  great 
as  some  of  the  single  shots  McGuvem  forced 
me  to  make,  and  the  vibration  was  very  little. 
McGovern  came  up  and  said,  'I  am  going  to 
get  you  arrested.'  I  said,  "That's  your  priv- 
ilege.' He  said,  'If  you  do  it  again— no;  I 
am  going  to  get  you  arrested  now.'  I  said, 
'AH  right;'  and  he  went  around  somewhere, 
and  finall]<  he  came  back,  but  I  was  never  ar- 
rested." 

Upon  aroBS-examinatlon  Thomas  was 
asked: 

"Q.  Did  you  get  it  [the  sketch]  from  hhn 
[Burwell],  or  did  you  make  it  up  together?  A. 
If  I  remember  correctly,  Mr.  Burwell  made  it. 
Mr.  Burwell  and  I  talked  it  over,  whether  be- 
fore or  after  he  had  the  drawing  made,  I  do 
not  know.  Q.  Did  it  call  for  the  depth  of  the 
hole,  and,  if  so,  what  was  the  depth?  A.  I 
could  not  say;  I  do  not  remember  the  depth 
being  given.  Q.  Do  you  say  it  was  given  or 
not?  A.  I  am  not  positive  whether  the  depth 
was  given  or  not.  Q.  Why  did  you  undertake 
to  tell  the  court  and  Jury  the  other  day  about 
the  depth,  in  describing  this  plan?  A.  It  was 
put  on  there  for  the  simple  reason  to  give  it  a 
practical  way,  the  way  I  wanted  to  do  it,  the 
eight  feet.  Q.  What  else  did  the  paper  have 
on  it?  A.  The  lower  sketch  had  another  ring,  if 
I  remember  correctly;  it  had  a  line  showing 
the  breakage." 

He  further  testified  that,  "Burwell  being 
a  theoretical  man,  he  had  a  theory  that  he 
was  working  on,  and  he  wanted  to  see  wheth- 
er practically  if  It  would  do,"  but  "he  did 
not  have  a  chance  to  experiment  with  his 
theory,"  and  when  asked  where  Burwell  got 
it  from  he  replied.  "I  suppose  he  read  it  In 
the  books;  I  told  him,  I  said,  'that  is  the 
practice  I  have  always  used  In  getting  the 
core  out.'"  He  also  testified  that  he  never 
brought  the  matter  of  the  "sketch"  or  plan 
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to  tbe  attentioD  of  either  Mr.  Oonnet  or  Mr. 
Hendrlck,  nor  does  it  appear  tbat  be  ever 
complulned  to  Hendrlck,  Ck>nDet,  or  Burwell 
of  any  Interference  on  the  part  of  the  inspec- 
tors of  the  city  in  blasting  the  rock  in  ac- 
cordance with  the  alleged  plan  or  "sketch" 
given  to  him  by  Burwell. 

It  will  be  obserred  that  Thomas  in  his  ex- 
amination in  chief  testified  that  the  holes 
by  the  alleged  "sketch"  given  to  him  by 
Burwell  were  to  be  eight  feet  long,  but  upon 
cross-examination  he  testified  that  he  was 
not  positive  that  any  depth  of  the  holes  was 
given,  and  in  describing  the  plan  or  "sketch" 
said: 

"It  was  put  on  there  for  the  simple  reason 
to  give  it  a  practical  way,  the  way  I  wanted 
to  do  it." 

It  may  also  be  said  there  is  nothing  found 
in  his  testimony  or  elsewhere  in  the  record 
showing  that  the  alleged  "sketch"  made  iiny 
reference  whatever  to  the  size  of  the  charges 
of  dynamite  to  be  used  in  the  blasting.  As 
to  the  amount  or  size  of  such  charges,  the 
alleged  "sketch"  or  plan  was  absolutely  si- 
lent  ■ 

When  ^omas  was  asked  as  to  McGovem's 
action  in  referaice  to  the  size  of  the  charges, 
he  ansTvered,  "He  cut  them  down  consider- 
ably from  what  we  wanted  to  do  it;"  then 
goes  on  to  say  what  would  have  been  a  prop- 
er charge  In  a  hole  eight  feet  deep. 

It  will  thus  be  seen  that  neither  the  depth 
of  the  hole  nor  the  size  of  the  charges  were 
given  hi  the  "sketch"  alleged  to  nave  been 
furnished  by  Burwell  to  Thomas -to  be  used, 
as  the  plaintiff  claimed,  in  blasting  the  nx^. 

B unveil,  when  placed  upon  the  stand  by 
the  .defendant,  testtfled  that  the  "sketch" 
referred  to  "was  simply  a  suggestion,  that 
the  engineer  In  charge  of  the  work  made  to 
the  superintendent  or  contractor,  showing  in 
a  friendly  way  an  interest  in  the  progress 
of  the  iwork";  that  he  conferred  with  nei- 
ther Mr.  Connet  or  Mr.  Hendrlck  in  relation 
to  the  "sketch"  before  making  it,  nor  was  it 
thereafter  passed  upon  by  either  of  them; 
that  neither  It  nor  a  copy  of  it  was  ever  giv- 
en to  Mr.  Thomas,  but  that  it  was  kept  in 
a  loose-leaf  book  in  his  possession.  It  was 
simply  a  "suggestion  made  upon  his  owii 
Initiative,"  and,  as  he  said,  "I  could  not  pos- 
sibly have  insisted  that  that  method  be  car- 
ried out,  because  I  had  nothing  in  the  world 
to  do  with  the  amount  of  dynamite,"  indicat- 
ing that  he  thought  the  amount  of  dynamite 
to  be  used  was  under  the  control  and  super- 
vision of  the  Inspectors. 

The  alleged  "sketch"  whidi  was  described 
by  Thomas  was  put  In  evidence,  but  It  does 
not  appear  in  the  record,  nor  is  it  before  us 
for  our  inspection.  It  was  never  mentioned 
nor  referred  to  in  any  of  the  communications 
between  the  plalntlfT  and  Hendrlck,  In  which 
the  plalntier  complained  of  the  requiremnits 
made  by  tbe  city  engineer,  nor  in  its  letters 


asking  for  extension  of  time.  'Rie  evidence 
not  wtiy  shows  that  such  "sketdh"  or  plan 
was  not  sufficiently  comprehensive  in  direct- 
ing the  manner  or  method  by  which  the  blast- 
ing was  to  be  done,  but  it  fails  to  disclose 
that  it  was  ever  brought  to  the  attention  of 
the  engineer  of  the  sewerage  commission  and 
approved  by  him. 

The  fact  remained,  although  the  plahitltr 
was  twice  asked  to  do  so,  that  no  plan  or 
method  by  which  the  blasting  was  to  l>e  done 
was  ever  submitted  by  it  for  the  approval  of 
the  engineer  of  the  sewerage  commission,  and 
that  no  plan  or  method,  other  than  the  one 
used  in  the  blasting  of.  the  rock  within  tbe 
tunnel  was  ever  approved  by  the  engineer. 

On  January  31,  1910,  about  the  time  of  tbe 
trouble  between  Thomais  and  McGovem,  la 
which  the  former  disregarded  the  wishes  of 
the  latter  in  blasting  the  rock,  B.  T.  Fendall, 
city  engineer,  wrote  to  the  M.  A.  Talbott 
Company,  saying: 

"I  understand  you  are  not  satisfied  with  the 
rulings  of  my  inspector  on  the  work  you  are 
doing  on  Clifton  Place  (Jones  Falls  interceptor), 
but  that  you  propose  to  load  and  fire  your 
boles  as  you  think  best,  regardless  of  instruc- 
tions of  inspector.  This  is  to  notify  you,  if 
you  do  anything  of  the  sort,  I  shall  ask  the 
board  of  public  safety  to  cancel  your  permit, 
and  will  absolutely  stop  the  work  until  the 
mayor  shall  relieve  me  of  the  responsibility  and 
let  you  proceed  under  tbe  direction  of  tbe  sew- 
erage commi88i<»i,  or  some  other  agency  other 
than  under  the  supervision  of  this  department. 

"I  do  not  wish  to  be  arbitrary  in  the  matter, 
but  your  attitude  forces  me  to  be  arbitrary. 
If  any  further  trouble  is  reported  to  me,  I  shall 
certainly  act  along  the  lines  herein  indicated." 

On  February  7, 1910,  the  M.  A.  Talbott  Cmd- 
pany  wrote  to  Mr.  Hendrlck,  inclosing  to 
him  Mr.  Fendall's  letter  of  January  31st  call- 
ing Mr.  Hendrlck's  attention  to  the  provislone 
of  Ordinance  No.  229,  and  to  certain  provi- 
sions of  the  contract,  in  relation  to  the  super- 
vision of  the  work  and  the  blasting  of  the 
-rock  in  the  tunnel,  saying: 

"It  will  be  seen  at  once  that  the  provisions 
of  section  72  of  the  City  Code  (Ordinance  229) 
and  those  of  section  103  of  said  specifications 
are  at  variance.  This  apparent  conflict  at  once 
raises  the  question  as  to  which  enactment  of 
the  mayor  and  the  city  council  of  Baltimore, 
its  ordinance  adopted  in  1906  or  its  contract 
made  in  1909,  had  precedence.  It  seems  clear 
to  us  tbat  the  latest  expression  qualifies  tbe 
former,  to  the  extent  that  the  supervision  of  the 
use  of  explosives  in  the  construction  of  the 
work  contemplated  in  building  Jones  Falls  in- 
terceptor is  placed  in  the  charge  of  the  chief 
engineer  of  the  sewerage  commission.  Section 
44  of  said  specifications  declares  that  'all  ordi- 
nances of  the  city  of  Baltimore  •  •  •  which 
shall  be  •  •  •  applicable  •  •  •  must  be 
respected  and  strictly  complied  with.' 

"This  can  only  mean  such  ordinances  as  are 
applicable  and  not  at  variance  with  the  clearly 
defined  requirements  of  the  specifications.  Any 
other  construction  would  completely  nullify  tbe 
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prorinoBS  of  section  108,  whidi  certainly  was 
not  intended. 

"Now,  while  we  have  always  protested  the 
presence  and  authority  of  an  inspector  from  the 
department  of  public  improvements  on  the  line 
of  our  irork  in  any  capacity  except  as  an  on- 
looker, we  have  been  respectful  to  him  when 
h..'  has  asserted  an  authority  to  regulate  the 
manner  of  drilling,  loading,  and  shootintr  of 
oar  powder  holes,  realizing  that  he  was  acting 
nnder  orders.  And  we  have  permitted  onr  em- 
ployte  to  he  Influenced  and  directed  by  him 
even  when  it  was  clearly  apparent  that  he  was 
isexperienced    and   incompetent. 

••We  permitted  this  deplorable  condition  of  af- 
bin  to  exist  for  over  three  months  in  the  hope 
tbat  matters  would  right  themselves  before  our 
losses  incident  thereto  became  intolerable. 

"Finally,  after  a  loss  of  nearly  $10,000  in- 
eident  to  jjcrmitting  him,  over  our  protests,  to 
regnlate  the  use  of  explosives,  we  declined  to 
permit  onr  employes  to  be  influenced  or  direct- 
ed by  him  any  longer." 

lu  the  letter  it  was  also  said: 

"We  feel  satisfled  that  the  city  solicitor  will 
agree  with  this  proposition,  bat,  whether  he 
does  or  not,  we  are  advised  that  it  is  the  law." 

In  refiy  to  the  plaintirs  letter  of  Febru- 
ary 7th  Mr.  Hendrldt;  on  the  following  day, 
wrote  saying: 

"I  beg  to  acknowledge  receipt  of  your  letter  of 
the  7th.  regarding  the  matter  of  blasting  on  the 
Jones  Falls  interceptor,  which  I  will  give  care- 
ful consideration." 

Between  the  date  of  this  letter  and  the  1st 
of  March  the  city  solicitor  gave  an  opinion 
88  to  the  applicatlmi  of  said  ordinal)^  to 
the  work  nnder  the  contract,  holding  that 
the  dty  ordinance  and  the  regulations  of  the 
board  of  public  safety  passed  thereunder  did 
not  apply,  and  that  the  inspector  was  without 
authority  or  Jurisdiction  In  the  matter;  and 
on  March  1,  1910,  Mr.  Fendall  wrote  Mr.  Hen- 
dridc,  saying: 

"The  city  solicitor  having  ruled  that  this  de- 
partment has  no  jurisdiction  over  blasting  which 
may  go  on  in  the  city,  I  beg  to  advise  that  I 
have  issued  a  general  order  to  the  general  in- 
Bpector  to  withdraw  all  of  his  inspectors  on 
blasting  work  from  the  work,  and  in  the  future 
I  .iball  have  nothing  whatever  to  do  with  blast- 
ing, blasting  permits,  or  inspections  of  the 
blasting,  whether  done  by  city  departments  or 
private  individuals,  unless  some  city  department 
may  especially  desire  the  services  of  one  of 
my  inspectors." 

On  March  2,  1910,  Mr.  Hendrick  wrote  to 
the  M.  A.  Talbott  Company,  saying : 

"I  inclose  herewith  copy  of  a  letter  received 
from  the  city  engineer,  dated  March  let,  re- 
garding tlie  matter  of  supervision  over  blasting. 
1  wish  to  say  that  any  one  in  your  employ  who 
does  not  promptly  and  carefully  obey  any  in- 
■tractions  received  from  our  engineers  or  In- 
■PWtors  on  the  work  will  be  removed  from  the 
work  at  once,  as  provided  in  the  specifications. 
It  is  necessary  that  every  precaution  should  be 


taken  to  safeguard  the  citixena^  both  as  to  their 
safety  and  annoyance." 

This  is  the  first  direction  of  Mr.  Hendrick, 
engineer  of  the  sewerage  commission, '^o  the 
plaintiir,  found  in  the  record,  as  to  its  duty 
in  relation  to  the  blasting  of  the  rock  with- 
in the  tunnel  and  the  way  it  should  be  done. 
It  was  told  of  the  necessity  of  using  every 
precaution  to  safeguard  the  dtlzens,  both  as 
to  their  safety  and  annoyance,  and  It  was 
also  told  to  obey  any  Instructions  received 
from  the  engineers  or  inspectors  on  the- work, 
and  that  its  failure  to  do  so  would  result 
in  the  removal  of  employte  disobeying  sudi 
instmctlons. 

In  consequence,  however,  of  the  ruling  of 
the  dty  soUdtor,  Mr.  Fendall,  the  dty  engi- 
neer, withdrew  his  inspectors  from  the  work; 
but 'on  or  about  March  17th  the  mayor  of 
the  dty,  upon  complaint  made  to  him  by  the 
property  holders  and  residents  Of  the  dty  in 
the  vicinity  where  the  blasting  was  being 
done  of  the  injury  to  thdr  property  and  an- 
noyance to  them,  caused  by  the  blusting  of  the 
rocks  in  the  tunnel,  and  after  visiting  the 
scene  of  such  operations  and  investigating 
such  complaints,  instructed  the  chief  of  po- 
lice to  arrest  the  employes  of  the  plaintlfT 
"if  they  blasted  on  this  work  without  the 
permission  of  the  dty  engineer."  This  ac- 
tion was  taken  by  him  under  and  by  virtue 
of  tlie  ordinance  aforesaid,  which  he  regard- 
ed as  available  and  operative  to  prevent  an- 
noyance to  such  persons,  and  to  protect  their 
property.  - 

Thereafter  Mr.  Bartlett,  counsel  for  the 
plaintiff,  called  upon  Mr.  Mahool,  mayor  of  the 
dty  in  relation  to  the  controversy,  and,  as  tes- 
tified to  by  Mr.  Mahool,  who  was  placed  upon 
the  stand  by  the  plaintiff,  the  arrangement 
then  made  by  them  was  "that  the  work  was 
to  go  on  by  Mr.  Talbott,  and  we  were  going 
to  carry  out  what  we  felt  was  our  duty  to 
protect  the  public  against  the  blasting,  which 
we  considered  to  be  not  done  in  accordance 
with  what  we  thought  was  to  the  Interest  of 
the  public  safety,"  and  if  by  so  doing  any 
liability  was  created  on  the  part  of  the  dty, 
it  was  able  to  pay  the  amount  for  which  it 
should  be  held  liable.  The  question  of  its 
liability  and  the  amount  of  such  liability,  if 
any,  was  not  involved  in  this  arran;;ement. 

Pursuant  to  such  arrangement  or  agree- 
ment, the  order  previously  given  to  the  mar- 
shal or  chief  of  police  was  countermanded 
by  the  mayor,  and  the  Inspectors  of  the  city's 
engineering  department  were  again  placed 
upon  the  work. 

The  specifications  provide  that — 

"The  engineer  shall,  from  time  to  time,  as  the 
work  progresses,  on  or  aI>out  the  last  day  of 
each  month,  make  in  writing  an  estimate,  such 
as  he  shall  believe  to  be  just  and  fair,  of  the 
amount  and  value  of  the  work  done  and  the 
materials  incorporated  into  the  work  by  the 
contractor,  under  the  specifications."  The 
monthly  estimates  made  subsequent  to  the  first. 
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"except  the  final  estimate,  shall  be  <rf  the 
amount  and  value  of  the  work  done  and  of  the 
materials  incorporated  into  the  work  since  the 
lest  propeding  estimate  was  made,"  and  "such 
estimates,  shall  not  be  required  to  be  made  by 
strict  measurements,  but  they  may  be  approx- 
imate only" ;  and  "when,  in  the  opinion  of  the 
engineer,  the  contractor'  shall  have  completely 
performed  the  contract  on  his  part,  the  engineer 
shall  make  a  final  estimate,  based  on  actual 
measurements,  of  the  whole  amount  of  work 
done  by  the  contractor,  and  of  the  value  of  such 
work  under  and  according  to  the  terms  of  the 
contract,  and  shall  certify  to  the  commission, 
in  writing,  the  amount  of  the  final  estimate  and 
the  completion  of  the  work.  Forty  days  after 
the  completion  of  the  work,  as  determined  by 
the  engineer,  upon  the  filing  by  the  commission 
in  the  office  of  the  comptroller  of  a  certificate 
of  the  completion  and  the  acceptance  of  the 
work,  made  by  the  chief  engineer  and  the  com- 
mission, the  dty  shall  pay  to  the  contractor  the 
amount  remainhig  after  deducting  from  the  total 
amount  or  value  of  the  work,  as  stated  in  the 
final  estimate,  all  such  sums  as  have  hereto- 
fore  been  paid  to  the  contractor  under  any  of 
the  provisions  of  the  contract,  except  such  sums 
as  may  have  been  paid  for  extra  work,  and 
also  any  sum  or  all  sums  of  money  which  by 
the  terms  thereof  the  city  is  or  may  be  author- 
ized to  reserve  or  retain.  •  *  *  All  monthly 
estimates  upon  which  partial  payments  have 
been  made,  being  merely  estimates,  shall  be 
subject  to  correction  in  the  final  certificate, 
which  final  certificate  may  be  made  without  no- 
tice thereof  to  the  contractor,  or  of  the  measure- 
ments upon  which  it  is  based." 

Pursuant  to  the  above  requirements  of  the 
specifications,  said  monthly  estimates  were* 
made  by  Hendrlck  on  the  Ist  day  of  each 
month  during  the  progress  of  the  work,  with 
a  certificate  attached  to  eadi  that  the  work 
done  and  materials  furnished  during  the  pre- 
ceding calendar  month  had  been  done  and 
furnished  in  accordance  with  the  terms  of 
the  contract  to  the  value  of  the  amount 
therein  named.  Upon  each  of  the  estimates 
is  found  the  receipt  of  the  M.  A.  Talbott  Com- 
pany, signed  either  by  M.  A.  Talbott,  presi- 
dent, or  Adam  Stein. 

This  is  true  of  the  monthly  estimates  fol- 
lowing the  aforesaid  conference  between  the 
mayor  and  the  counsel  for  the  plaintiff.  * 

On  October  15,  1910,  Mr.  Hendrlck  submi^ 
ted  to  the  commission  a  final  estimate  for 
materials  furnished  and  labor  done  by  the 
contractor  under  said  contract,  in  which  he 
certified  that  the  work  done  and  materials 
furnished  had  been  done  and  furnished  in 
accordance  with  the  terms  of  the  contract  to 
the  value  of  ^0,119.02,  and  that  the  amount 
payable  to  the  M.  A.  Talbott  Company  under 
the  terms  ..of  the  contract  was  |5,867.85. 
Upon  this  estimate  we  find  the  following  re- 
ceipt: 

"Subject  to  our  letter  of  November  7,  1910, 
received  payment. 

"The  M.  A.  Talbott  Co., 

"Per  Adam  Stein." 


The  record  further  discloses  that  the  plain- 
tiff gave  to  the  defendant  a  receipt,  dated 
the  17th  day  of  December,  1910,  for  $4,865.99, 
"being  the  final  estimate  on  sanitary  contract 
Na  42,  known  as  Jones  Falls  interceptor, 
section  1,"  less  the  amount  retained-  there- 
from, pending  the  determination  of  the  plain- 
tiff's liability  on  claims  aggregating  $l,001.tJ6, 
with  the  reserratton  that  the  receipt  was 
signed  subject  to  the  terms  of  its  said  letter 
to  Hendrlck,  dated  November  7, 1910. 

The  letter  referred  to  in  the  receii»t  npoa 
the  estimate  and  in  the  separate  reodpt  of 
December  17th  is  as  follows: 

"We  hand  you  herewith  your  estimate  called 
'Final  Estimate  on  Sanitary  Contract  No.  42, 
Jones  Falls  Interceptor,  Section  No.  1,'  show- 
ing the  balance  due  us  to  the  sum  of  $5,867.86. 
We  have  receipted  this  estimate  in  the  usual 
manner,  but  we  desire  to  call  your  attention 
to  the  fact  that,  in  doing  so,  we  do  not  waive 
our  claim  against  the  city  for  increased  cost, 
due  to  the  acts  of  the  city  in  changing,  with- 
out our  consent,  the  manner  of  blasting,  and 
requiring  the  blasting  to  be  done  in  a  manner  at 
variance  with  the  terms  of  the  contract.  In 
other  words,  in  receipting  this  estimate,  we  re- 
serve the  right  to  contend  at  the  proper  time 
that  the  city  has  abrogated  this  contract  by 
requiring  us  to  do  the  blasting  in  a  manner 
different  from  that  provided  for  by  the  terms 
of  the  contract,  thereby  greatly  increasing  the 
cost  of  doing  the  work  and  entitling  us  to  com- 
pensation for  the  work  done,  not  upon  the  basis 
of  compensation  prescribed  by  the  contract,  but 
upon  force  account,  including  actual  cost,  plus 
the  usual  percentage." 

The  spedflcations  further  provide  that — 

"To  prevent  disputes  and  litigations,  the  engi- 
neer shall  in  all  cases  determine  the  amount, 
quality  and  acceptability  of  the  work  which  is 
to  be  paid  for  under  the  contract,  shall  decide 
all  questions  in  relation  to  said  work  and  the 
performance  thereof,  and  shall  in  all  cases  de- 
cide every  question  which  may  arise  relative  to 
the  fulfillment  of  the  contract  on  the  part  of  the 
contractor.  His  determination,  decision,  and 
estimate  shall  be  final  and  conclusive,  and  in 
case  any  questions  shall  arise  between  the  par- 
ties touching  the  contract,  such  determination, 
decision,  and  estimate  shall  be  a  condition  pre- 
cedent to  the  right  of  the  contractor  to  receive 
any  moneys  under  the  contract" 

A  vast  amount  of  testimony  was  taken, 
amounting  to  more  than  550  printed  pages, 
much  of  which  was^pon  the  question  of  the 
alleged  cost  incurred  by  the  plaintiff  in  blast- 
ing the  ro<^  over  and  above  what  it  would 
have  cost  had  the  plaintiff  been  permitted 
to  blast  It  in  accordance  with  the  alleged 
plan  or  method  said  to  have  been  furnished 
by  Burwell  to  Thomas  and  approved  by  the 
engineer  of  the  commission ;  but,  as  we  view 
this  case,  there  is  no  need  of  a  discussion  of 
the  effect  and  weight  of  such  testimony. 

The  plaintiff  at  the  conclusion  of  the  testi- 
mony offered  three  prayers,  all  of  which  were 
granted.    The  defendant  offered  10b  of  whidi 
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one^  the  eighth  prayer,  was  granted,  which 
Instructed  the  Jury  that — 

"In  no  event  is  the  plaintiff  entitled  to  re- 
cover for  any  loss  for  or  on  account  of  any 
KstrictionB  or  interference  claimed  by  it  to 
have  been  imposed  upon  it  by  the  defendant 
jwior  to  March  18,  1910." 

[1]  By  the  city's  sixteenth  prayer,  which 
was  rejected,  the  court  was  asked  to  Instruct 
the  lury: 

"That,  under  the  contract  offered  in  evidence, 
the  chief  engineer  of  the  sewerage  commission 
ins  authorized  to  determine  all  questions  in 
relation  to  said  work  and  the  performance  there- 
of, and  to  decide  every  question  which  might 
ariie  between  the  parties  touching  the  contract, 
and  liis  estimate  and  decisitm  was,  by  agree- 
ment of  the  parties,  made  final  and  a  condition 
precedent  to  the  plaintiff's  right  to  recover,  and 
that  upon  the  ondisputed  evidence  in  this  case 
the  chief  engineer  of  the  sewerage  commission 
did,  on  October  15,  1910,  render  his  decision 
upon  every  question  In  dispute  between  the  par- 
ties, and  did  send  a  statement  to  the  city  comp- 
troller showing  his  decision,  and  tbat  of  the 
amonnt  shown  to  be  due  according  to  said  deci- 
(ion  it  is  conceded  that  all  of  the  amount  shown 
by  the  same  to  have  been  due  the  contractor  has 
been  paid,  except  the  sum  of  $642.36,  which  is 
now  due  to  the  contractor  with  or  without  in- 
terest thereon,  in  the  discretion  of  the  jury, 
from  the  time  when  the  same  was  due  and  pay- 
able; and  there  is  no  evidence  in  this  case  legal- 
ly sufficient  to  show  that  the  chief  engineer  of 
the  sewerage  commission  was  guilty  of  any 
frand  or  bad  faith  in  the  rendering  of  said  deci- 
aon,  and  therefore  the  same  is  binding  in  this 
case,  and  the  verdict  of  the  jury  should  be  in 
accordance  therewith." 

To  this  prayer  the.  plaintiff  specially  ex- 
cqtted  upon  the  ground  that — 

"It  ignores  the  written  agreement  between 
the  parties  offered  in  evidence  to  the  effect  that 
the  question  of  the  plaintiff's  right  to  recover 
in  the  action  should  be  and  remain  an  open 
question  to  be  determined  in  some  other  man- 
ner than  by  the  action  of  the  said  chief  engi- 
neer." 

This  exception  was  sustained,  and,  as  we 
have  said,  the  prayer  was  rejected.  The 
conrt  in  our  opinion  erred  In  Its  action  upon 
said  exception,  and  la  its  refusal  to  grant 
said  prayer. 

The  dispute  in  this  case  arose  out  of  what 
is  said  by  the  plaintiff  to  be  a  variance  be- 
tween the  ordinance  mentioned  and  the  regu- 
lations of  the  board. of  public  safety  passed 
in  pursuance  thereof  and  the  provisions  of 
the  contract  mentioned  In  the  letter  of  Feb- 
niary  7th  from  the  plaintiff  to  Mr.  Hendrlck. 
The  position  taken  by  the  plaintiff  In  rela- 
tion thereto  was  that,  because  of  said  alleg- 
ed conflict,   either  the  ordinance  and   the 
regulations  passed   thereunder  or  the  said 
provisions  of  the  contract  should  be  disre- 
garded, and  as  the  contract  was  passed  sub- 
sequent to   the   ordinance   and   regulations, 
uid  was  the  "last  word  of  the  city  <«  the 


subject,"    the    provisions    of    the    contract 
shoDld  prevail. 

It  will  be  observed,  however,  that  the  plain- 
tiff before  undertaking  the  blasting  opera- 
tions In  the  tunnel  applied  to  and  obtained 
from  the  dty  a  permit,  provided  for  by  the 
ordinance,  to  blast  the  rock  within  the  tun- 
nel, thereby  at  that  time  recognizing  and 
treating  the  ordinance  as  applying  to  the 
work  to  be  done  under  the  contract. 

In  pursuance  of  the  regulations  passed  by 
the  ordinance,  the  dty  Inspectors  were  plac- 
ed upon  the  work  to  supervise  the  use  of  ex- 
plosives In  the  blasting  of  the  rock.  This 
they  did  for  months,  until  the  plaintiff  be- 
came dissatisfied  with  their  action,  and  took 
the  position  stated  above.  The  city  solicitor, 
when  called  upon  for  his  (H)lnl(m,  agreed 
with  the  plaintiff,  holding  that  the  ordinance 
and  regulations  did  not  apply  to  the  work, 
and  that  the  city  Inspectors  were  without 
Jurisdiction  In  respect  thereto.  In  conse- 
quence thereof,  the  city  Inspectors  were  with- 
drawn from  the  work,  and  it  proceeded  with- 
out them  until  the  complaints  of  property 
holders  and  persons  living  In  the  vicinity 
of  the  blasting  became  so  urgent  and  alarm- 
ing that  the  mayor,  after  visiting  the  scene 
of  the  operations,  and  after  personally  in- 
vestigating the  complaintst  determined  that 
the  blasting  should  not  go  on  except  under 
the  supervision  of  the  city  inspectors,  and  he 
notified  the  marshal  or  chief  of  police  to 
arrest  any  employe  of  the  plaintiff  who  al- 
tempted  to  blast  the  rock  unless  done  under 
the  supervision  of  the  inspectors. 

This  resulted,  as  the  record  discloses,  in  a 
visit  from  the  counsel  of  the  plaintiff  to  the 
mayor.  At  the  conference  between  them,  it 
was  arranged  that  the  plaintiff  diould  pro- 
ceed with  the  work  under  the  sui)ervislon 
of  the  inspettors,  which  was  thereafter  done. 
The  question  of  the  dty's  liability  thereunder, 
and  the  extent  of  such  liability,  if  liable,  was 
not  involved  In  the  arrangement  so  made. 
The  mayor  was  Impressed  that,  under  the 
circumstances  and  the  provisions  of  the  ordi- 
nance, he  was  authorized  and  Justified  In 
taking  the  position  he  did  in  the  interests 
of  the  residents  and  property  holders  of  that 
community. 

The  claim  of  the  plaintiff  that  the  work 
was  not  proceeding  In  accordance  with  the 
terms  of  the  contract  was  at  such  time  known 
to  the  engineer  of  th6  commission,  and  with 
such  knowledge,  he,  in  each  of  the  monthly 
estimates  that  followed,  certified  that  the 
work  to  that  time  had  been  done  in  accord- 
ance with  the  terms  of  the  contract,  and  that 
the  plaintiff  was  entitled  at  such  time  to  the 
amount  named  in  its  certificate.  This  amount 
was  paid  to  and  received  by  the  plaintiff, 
without  protest  or  reservation,  so  far  as 
the  record  discloses,  in  payment  for  the  work 
so  done  by  it 

These  estimates  were  followed  by  the  final 
estimate,  dated  October  15th,  made  after  the 
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work  had  been  fuUy  completed,  to  which  a 
certificate  was  thereto  attached,  in  which  the 
engineer  of  the  sewerage  commission  again 
stated  that  the  work  had  been  done  In  ac- 
cordance with  the  contract,  naming  the 
amount  of  oompeasation  therefor  to  wbldi 
the  plaintiff  was  entitled  and  tor  wbidi  he 
had  not  been  paid. 

It  was  not  until  November  7th,  nearly  a 
month  thereafter,  that  the  plaintiff  wrote 
to  the  engineer,  In  which  It  for  the  first  time, 
so  far  as  the  record  discloses,  disclosed  to 
the  etglneer  an  intention  of  making  a  claim 
for  additional  charges  Incurred  by  It  because 
of  the  alleged  restrictions  and  interference 
of  the  defendant 

In  the  letter  of  -November  7th  the  plain- 
tiff wrote  Mr.   Hendrick: 

"We  have  receipted  this  estimate  in  the  usual 
manner,  but  we  desire  to  call  your  attention  to 
the  fact  that  in  doing  so  we  do  not  waive 
*  *  *  our  claim  against  the  city  for  increased 
costs  doe  to  the  acts  of  the  city  in  dianging, 
without  our  consent,  the  manner  of  blasting, 
in  requiring  the  blasting  to  be  done  in  a  man- 
ner at  variance  with  the  terms  of  the  contract. 
In  other  words,  in  receipting  this  estimate,  we 
reserve  the  right  to  contend  at  the  proper  time 
that  the  city  has  abrogated  this  contract  by 
requiring  us  to  do  the  blasting  in  a  manner  dif- 
ferent from  that  provided  for  by  the  terms  of 
the  contract,  •  •  •  not  upon  the  basis  of 
compensation  prescribed  by  (he  contract,  but 
upon  force  account,"  etc 

At  the  time  this  letter  was  received,  the 
engineer  of  the  sewerage  commission,  who, 
by  the  provisions  of  the  contract,  was  to 
settle  all  disputes  between  the  parties  relat- 
ing to  the  same,  had,  by  his  certificate  of 
October  15,  1910,  decided  the  question  men- 
tioned In  the  letter,  as  well  as  all  other  ques- 
tions arising  under  the  contract  involving 
the  proper  performance  of  the  work  In  ac- 
cordance with  the  terms  of  such  contract. 

[2]  In  view  of  these  facts,  we  cannot  con- 
ceive how  this  letter  or  the  reservations  con- 
tained In  the  receipts  can  be  regarded  as  es- 
tablishing an  agreement  between  the  parties 
that  the  question  raised  was  "to  be  deter- 
mined In  some  other  manner  than  by  the  ac- 
tl<m  of  the  said  chief  engineer."  The  letter 
was  never  answered,  so  far  as  the  record 
discloses,  and,  using  the  expression  of  the 
plaintiff,  "this  was  the  last  word  upon  the 
subject." 

If  there  was  any  doubt  as  to  the  meaning 
of  the  contract.  It  arose  from  the  provisions 


of  the  contract  itself,  in  which  the  plalntUC 
had  agreed  with  the  defendant  that — 

"To  prevent  disputes  and  litigations  the  en- 
gineer •  •  •  shall  decide  all  questions  in 
relation  to  said  work  and  the  performance  there- 
of, and  shall  in  all  cases  decide  every  question 
which  may  arise  relative  to  the  fulfillment  of 
the  contract  on  the  iwrt  of  the  contractor." 

[3]  The  question  of  the  city's  IlabiUty  be- 
ing a  question  arising  under  the  provisions 
contained  In  the  contract,  it;  as  well  as  the 
further  question  whether  there  was  a  loss 
sustained  by  the  plaintiff  because  of  the  al- 
leged Instructions  and  interference  of  the 
city  inspectors,  was  to  be  determined  by  the 
engineer;  for  there  could  be  no  recovery  un- 
less it  was  found  that,  by  reason  of  such  con- 
duct on  the  part  of  the  defendant,  the  plain- 
tiff had  suffered  loss. 

These  being  questions  for  the  determina- 
tion of  the  engineer  of  the  sewerage  com- 
mission, they  were  decided  by  him,  as  shown 
by  bis  certificate,  to  which  reference  has 
been  made;  and  his  decision  thereon  was 
final,  as  shown  by  the  provisions  of  the  speci- 
fications. In  which  it  Is  provided  that — 

"His  determination,  decision,  and  estimate 
shall  be  final  and  conclusive,  and  in  case  any 
question  shall  arise  between  the  parties  touch- 
ing the  contract,  such  determination,  decision 
and  estimate  shall  be  a  condition  precedent  to 
the  right  of  the  contractor  to  receive  any  mon- 
eys under  the  ccmtract." 

See  Mayor  and  City  Council  of  Baltini<w«  ▼. 
Poe,  etc.,  Receivers,  104  Ati.  360,  heard  at 
the  January  term,  1918;  Mayor  and  City 
CouncU  ▼.  Ault,  126  Md.  423,  94  AtL  1044; 
Mayor  and  City  Council  v.  Talbott,  120  Md. 
363,  87  Atl.  941 ;  Hughes  t.  Model  Stoker  Co., 
124  Md.  289,  92  AU.  845;  Pope  T.  King,  108 
Md.  37,  69  AU.  417,  16  L.  R.  A.  (N.  S.)  489, 
15  Ann.  Cas.  970;  Lynn  y.  B.  &  O.  R.  R.  Co., 
60  Md.  414,  45  Am.  Rep.  741 ;  0  Oyc.  40. 

Holding,  as  we  do,  that  the  plaintiff's  right 
to  recover  in  this  case  Is  confined  to  the  un- 
paid balance  of  contract  price,  certified  by 
the  engineer  of  the  sewerage  commission  as 
due  by  the  defendant  to  the  plaintiff  ($642.- 
36),  with  or  without  interest  as  the  tribunal 
trying  the  case  may  determine,  it  becomes 
unnecessary  for  us  to  consider  and  pass  npon 
the  other  questions  presented  by  this  appeal. 

It  therefore  follows  from  what  we  have 
said  the  Judgment  will  be  reversed,  and  a 
new  trial  awarded. 

Judgment  reversed,  and  new  trial  award- 
ed, with  costs  to  the  aM>ellant. 
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DI6GS  et  aL  t.  MORGAN  COLLEGE. 
(No.  2.) 

(Court  of  Appeals  of  Maryland.    Oct.  30,  l&ia) 

L  PucADiRG  <8=9214<2)— r^anrsBEB  — Eftect. 
A  demnrrer  concedes  the  verity  of  every  veil 
pleaded  allegation. 

2.  Goii]loK8   AND   Unitebsities  «=»6(3)  — 

POWKB  TO    PCBOHABB   LaND. 

Under  Acts  1900,  c.  357,  |  6,  defining  the 
powers  of  Morgan  College,  the  latter  could 
purchase  property  for  the  purpose  of  develop- 
ment and  resalew 

3.  CoixEGXa    AND    Universitibb    «=36(1)    — 
Ultka  Vibes  Aora— Who  icay  Cohplain. 

An  adjoining  landowner  cannot  individually 
enjoin  a  college  from  exceeding  its  corporate 
powers  by  using  a  portion  of  its  property  as 
building  lots  to  establish  thereon  a  residential 
negro  colony,  unless  the  doing  of  the  act  by  the 
coUrge  amounts  to  the  creating  of  a  public  nui- 
sance. 

1  Nuisance  «=>61  —  Public  Nuisance  — 
Colored  Residentiai.  Colony. 
The  improvement  of  land  as  a  colored  resi- 
dential neighborhood  is  not  of  itaeU  a  public 
nuisance. 

S.  NuiaANCE  €=>72— Injunction  —  Jubisdio- 

TION. 

To  give  a  court  Jurisdiction  to  enjoin  a  pub- 
lic nuisance  on  application  of  an  individual,  the 
dements  of  being  a  public  nuisance  and  a  special 
damage  to  the  plaintiff  must  coexist. 

Appeal  from  Circuit  Goart,  Baltimore 
County,  In  Equity;  Prank  I.  Duncan,  Judge. 

Bill  by  Russell  I.  Diggs  and  others  against 
Morgan  College,  a  corporation  duly  incor- 
porated under  the  laws  of  the  state  of  Mary- 
land. Decree  for  defendant,  and  plaintiffs 
appeaL    Affirmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Edgar  Allan  Poe,  of  Baltimore,  for  aih 
pellants. 

Maloy  &  Brady,  of  Baltimore,  John  Mays 
Little,  of  Tbwson,  and  Machen  &  Williams 
and  Arthur  W.  Machen,  Jr.,  all  of  Baltimore, 
for  appellee. 

STOCKBRIDGE,  J.  Morgan  College  is  a 
corporation  chartered  by  Acts  1880,  c.  326, 
as  amended  by  Acts  1900,  c.  357.  The  pur- 
pose for  which  the  corporation  was  form- 
ed was  for  furnishing  instruction  in  the 
higher  branches  of  learning  to  members  of 
the  negro  race. 

Section  6  of  the  act  of  1900  defines  the  pow- 
ers of  the  corporation,  as  follows : 

"The  said  Morgan  College  shall  have  the  pow- 
er to  found,  establish  and  maintain  a  school 
or  schools  of  education,  learning  and  training, 


establish  and  maintain  scholarships,  profesaor- 
shipe,  Icetureships,  chairs  of  instruction  and 
auxiliary  schools,  and  to  have,  hold  and  acquire 
by  gift,  grant,  purchase,  devise  or  any  other 
mode  land  and  property,  both  real  and  personal, 
for  the  purpose  of  snpportiiig  such  schools, 
aabolarships,  professorships,  lectureships  and 
chairs,  and  for  the  purpose  of  investing  the 
funds  of  said  corporation  and  carrying  on  its 
work  and  plans." 

The  bin  In  this  case,  after  reciting  the 
formation  of  the  corporatlcn  and  definition 
of  its  powers,  alleges  that  on  the  1st  of  June, 
1917,  Morgan  College,  the  defendant,  acquir- 
ed about  70  acres  of  land  at  the  Intersection 
of  the  Hlllen  Road  and  Grindon  Lane,  that 
the  amount  of  land  so  acquired  was  in  excess 
of  any  proper  and  legitimate  need  of  the  de- 
fendant, and  that  the  defendant  has  announc- 
ed that  It  intends  to  use  a  portion  of  the  tract 
as  building  lota,  to  establish  thereon  a  resi- 
dential negro  colony. 

The  bill  further  sets  out  that  the  plaintiffs 
own  and  occupy  property  immediately  adja- 
cent to  the  tract  so  acquired  by  Morgan  Col- 
lege, and  that  its  use  for  the  purposeai  nam- 
ed would  materially  depreciate  the  valne  of 
the  plaintiff's  property,  and  work  an  irrepar- 
able loss  upon  them.  The  bill  accordingly 
prays  for  an  Injunction  against  the  College, 
Its  oflScers,  etc.,  from  developing  and  divid- 
ing the  70-acre  tract  or  any  part  of  It,  for 
the  purpose  of  establishing  a  residential  ne- 
gro colony  thereon. 

The  legal  ground  upon  which  this  relief  Is 
asked,  as  set  out  In  the  bill.  Is  that  the  de- 
fendant has  not  the  power  under  Its  dbarter 
to  purchase  real  estate  for  the  purpose  of 
development  and  Its  resale,  In  the  manner 
and  for  the  purpose  allpged. 

A  demurrer  was  filed  to  the  bill,  which  was 
sustained  by  the  circuit  court  for  Baltimore 
county,  and  the  bill  dismissed.  It  Isi  from 
that  action  of  the  court  that  the  present  ap- 
peal Is  taken. 

A  number  of  different  grounds  were  set  np 
In  the  demurrer,  but  only  two  of  them  hav» 
been  pressed  on  this  appeal.    These  are: 

"(1)  Has  a  court  of  equity  jurisdiction  to 
grant  relief  at  the  instance  of  individuals  Buf- 
fering irreparable  injury  as  the  result  of  such 
ultra   vires  acts? 

"(2)  Are  the  threatened  acts  of  Morgan  Col- 
lege, above  set  forth,  ultra  vires?" 

A  construction  of  charter  powers,  as  rais- 
ed by  the  second  of  these  questions,  has  been 
a  matter  of  frequent  consideration  in  the 
courts  of  this  state.  In  the  case  now  under 
consideration  the  charter  powers  are  exceed- 
ingly broad.    Authority  Is  given  to — 

"have,  hold  and  acquire  •  *  •  land  and 
proi>erty,  both  real  and  personal,  for  the  pur- 
pose of  supporting  such  school,  scholarships, 
professorships,  lectureships  and  chairs,  and  for 
the  purpose  of  investing  the  funds  of  said  cor- 
poration and  carrying  on  its  work  and  plans." 
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There  Is  no  definite  limitation  either  upon 
the  acreage  or  value  of  any  land  which  the 
institution  may  own,  occupy,  use  and  enjoy. 
Most  of  the  cases  where  an  attack  similar  to 
the  present  one  Is  made  are  based  upon  a 
charter  limitation  of  the  extent  or  value  of 
the  property  which  may  be  acquired  by  the 
corporation. 

No  fact  is  better  known  than  that  educa- 
tl<mal  institutions  require  to-day  far  more 
extensive  room  than  they  did  50,  or  even  25, 
years  ago,  and  hence  in  Institutions  of  more 
recent  creaticm  we  see  an  acquisition  of  prop- 
erty far  greater  than  was  required  when 
they  were  begun,  or  than  their  founders  an- 
ticipated that  they  would  require  at  the 
time,  and  it  Is  accordingly  a  natural  sequence 
that  In  planning  a  school  or  college  to-day 
more  land  will  be  obtained,  if  practicable, 
than  is  immediately  required  for  the  erec- 
tion of  buildings  to  accommodate  present 
needs.  The  purpose  is  to  provide  for  future 
growth.  This  is  pecuUarly  applicable  in  the 
case  of  schools  and  colleges  which  have  for 
their  aim  the  education  of  the  colored  pwu- 
latlon,  for  it  is  a  well-recognized  fact  that  in 
the  present  demand  for  general  education  the 
colored  race  may  be  expected,  in  the  not  dis- 
tant future,  to  require  far  more  room  for  ex- 
pansion than  in  corresponding  white  schools. 

[1]  The  demurrer,  of  course,  amcedes  the 
verity  of  every  alleged  fact  that  is  well  plead- 
ed. It  must  therefore  be  assumed  that  it  is 
not  the  purpose  of  the  trustees  of  Morgan 
C<dlege  to  hold  the  entire  70  acres  for  col- 
legiate purposes,  but  that  it  is  their  purpose 
to  improve  the  same  by  subdivision  and  sale 
as  building  lots. 

[2]  The  painstaking  Judge  who  rendered 
the  decision  below  dwelt  upon  the  fact  that 
this  might  well  be  regarded  as  one  form  of 
investmmt  In  this  he  was  undoubtedly  cor- 
rect, inasmudi  as  real  estate,  situate  in  or 
adjacent  to  the  outlying  territory  of  a  large 
and  populous  city,  is,  and  always  has  been, 
a  favorite  form  of  Investment  with  a  certain 
class  of  persons,  and  from  investments  of  this 
character  some  of  the  large  fortunes  of  the 
present  have  been  derived. 

[3]  The  remaining  question  is  whether  the 
present  plaintiffs,  by  reason  of  their  adjacent 
holdings,  can  attack  the  acquisition  of  this 
property  by  Morgan  College  as  being  an  act 
in  excess  of  the  corporate  powers,  powers 
which' are  always  limited  to  the  expressed 
powers  as  contained  In  the  charter  and  those 
necessarily  incident  thereto. 

While  there  has  been  some  contrariety  of 
opinion  upon  this  question,  the  more  recent 
decisions,  both  of  this  state  and  elsewhere, 
have  been  entirely  uniform,  and  are  of  easy 
api^icatlon  to  the  case  at  bar. 

In  Hanson  v.  Little  Sisters  of  the  Poor,  79 
Md.  434,  32  Atl.  1052,  32  L.  R.  A.  283,  Stlck- 
ney's  Will,  85  Md.  106,  36  Atl.  654,  35  L.  R.  A. 
603,  60  Am.  St  Rep.  308,  Hagerstown  Mnfg. 


Co.  V.  Keedy,  91  Md.  430,  46  AtL  9«5,  and 
J<Hies  V.  Habersham,  107  U.  S.  174,  2  Sup. 
Ct.  336,  27  L.  Ed.  401,  it  has  been  held  that 
it  did  not  lie  within  the  powers  of  an  indi- 
vidual to  make  the  attack ;  that  it  could  only 
be  done  in  a  direct  proceeding  instituted  by 
the  Attorney  General  of  the  state. 

To  this  line  of  cases  there  is  a  class  of 
cases  which  at  first  seem  to  hold  an  ISpposlte 
view,  and  which  are  well  illustrated  by  the 
case  of  Seattle  Gas  &  EXectrlc  Light  Co.  v. 
Citizens'  Light  &  Power  Co.  (O.  C.)  123  Ped. 
588.  In  that  case  a  New  Jersey  corjwration, 
whldi  had  been  held  in  the  state  of  its  crea- 
tion to  be  acting  ultra  vires,  when  It  at- 
tempted to  lay  certain  pipes,  could  not  in 
another  state  exercise  a  power  which  had 
been  denied  to  It  in  its  own  state;  but  the 
decision  of  that  case  turned  mainly  upon  the 
question  of  the  creation  of  a  public  nuisance, 
and  it  was  held  that,  where  the  doing  of  an 
act  by  a  corporation  amounted  to  creating 
such  public  nuisance.  It  might  be  enjoined 
by  any  one  suffering  special  damages.  This 
doctrine  In  no  way  conflicts,  therefore,  with 
any  of  the  adjudicated  cases  In  this  state. 

While  It  is  true  that  the  cases  In  this 
state  to  which  reference  has  been  made  dealt 
primarily  with  personal  property,  no  rea- 
son has  been  suggested,  nor  do  the  adjudicat- 
ed cases  disclose  any  variation  of  the  prin- 
ciple, according  to  the  quality  of  the  proper- 
ty, whether  real  or  personal,  which  affects 
the  conclusion  reached. 

The  national  bank  cases  cited  by  the  ap- 
pellant differ  from  the  present  case  in  one 
marked  respect.  In  those  cases  the  banks 
were  formed  under  the  authority  of  an  act 
of  Congress,  which  expressly  defined  and 
limited  their  powers.  The  Act  contained  no 
such  broad  and  sweeping  power  as  that  con- 
tained in  section  5  of  the  act  of  1900.- 

Hudson  River  TeL  Co.  v.  Watervliet  Turn- 
pike &  R.  Co.,  1.35  N.  Y.  393,  32  N.  E.  148,  17 
L.  R.  A.  674,  31  Am.  St.  Rep.  838,  has  been 
relied  upon  by  the  appellant  In  that  case 
the  damage  was  alleged  to  be  Irreparable, 
but  the  court  draws  a  distinction  bet\veen  or- 
dinary consequential  damage  and  the  en- 
croachment upon  private  rights  amounting 
to  the  appropriation  of  property,  and  ac- 
cordingly refused  the  injunction. 

The  present  case,  therefore,  resolves  Itself 
practically  to  this:  Does  the  locati<ai  of 
Morgan  College,  and  the  Improvement  of  its 
lands,  even  in  the  manner  alleged  in  the 
bill,  amount  to  a  public  nuisance?  If,  so, 
then  the  court  of  equity  has  clearly  the  power 
to  Intervene  and  Issue  the  injunction  prayed 
for ;  but,  unless  it  does  so  amount  to  a  pub- 
lic nuisance,  the  court  lacks  the  requisite 
power  to  grant  the  injunctlMi  now  a.sked. 

[4,  5]  Whatever  view  may  have  been  en- 
tertained formerly,  since  the  decision  In  Bu- 
chanan v.  Warley,  245  TI.  S.  60,  38  Sup.  Ct. 
16,  62  L.  Ed.  149,  L.  R.  A.  19180k  210,  Ann. 
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Ca>.  1918A,  1201,  and  Jackson  t.  State,  132 
Md.  311,  103  Ati.  9ia  it  U  clear  tliat  the  im- 
proTemmt  ot  land  as  a  colored  residential 
neigbboiliood  is  not  of  Itself  a  public  nui- 
sance. It  mar  or  may  not  become  such,  ac- 
cording to  the  way  in  which,  after  the  im- 
provements are  made,  it  is  conducted.  Bat  to 
jdre  the  court  Jurisdiction,  since  the  elements 
of  being  a  public  nnisance  and  special  dam- 
age to  the  plaintiff  must  coexist,  the  Judge 
from  whom  this  appeal  was  taken  was  cor- 
rect in  his  conclusicHis. 

The  bill  alleges  the  special  damage ;  it  no- 
where alleges  or  suggests  that  the  subdlvl- 
Eion  of  the  land  and  its  improvement  wUI 
amount  to  a  public  nuisance;  indeed,  it  is 
Impossible  to  see  bow  in  view  of  the  decisions 
to  -n-blch  reference  has  been  made,  sudi  an 
allegation  could  have  been  Inserted  in  the 
bill. 

Decree    affirmed;    appellants   to   pay   the 

COEtB. 


PATTEBSON  t.  BALTIMORE  &  O.  B.  CO. 
(No.  7.) 

(Court  of  Appeals  of  Maryland.    Nov.  14, 1918.) 

1.  Apfeai.  add  £<bbob  4=>1033(3)  —  Ekkone- 
ous  Exclusion  of  Testimony— Haemless 
Ebbob. 

Id  action  for  the  baming  of  growing  timber 
on  part  of  a  tract,  that  court  declined  to  admit 
Fstimates  of  value  as  applied  to  timber  land 
alone,  but  permitted  teatimony  as  to  value  be- 
fore and  after  the  fire  of  the  entire  tract,  was 
without  injury  to  plaintiff,  as  damages  might 
be  enhanced  by  rule  as  given. 

2.  Dauaoes  ^=3112  —  Standiro  Timbeb  — 
Meascbe. 

For  injury  to  growing  timber  due  to  fire, 
the  measure  of  damages  is  the  difference  in  the 
Talne  of  property  .before  and  after  the  injury. 

3.  Evidence  «=»121(13)— Bes  Oe8T.»— Dbcia- 
BAnoNS^ADUTssiBizmr. 

In  action  against  railroad  company  for  dam- 
ages to  timber  land  due  to  fire,  statements  of 
trackmen  in  service  of  defendant  while  they 
were  working  to  arrest  progress  of  fire,  to  the 
effect  that  they  started  fire,  held  within  require- 
ments of  rule  for  admission  of  declarations 
forming  part  of  res  gestae. 

i.  Appeal  and  Ebbob  «=>1056(1)— Exclusion 
OF  Evidence— Bevebsal. 
In  an  action  against  defendant  railroad  com- 
pany for  damages  to  timber  land  due  to  fire, 
trroneoDS  exclusion  of  statements  of  trackmen 
to  the  effect  that  they  started  the  fire  was 
hannfnl  to  plaintiff's  case  in  view  of  conflict 
in  testimony  as  to  how  and  when  the  fire 
(tarted. 

5.  Tbial   «=56— Incompetent   Testimont— 
Exclusion. 
Exclusion  of  evidence  offered  in  support  of 
allegation  that  fire  was  caused  by  sparks  from 


defendant's  locomotiveB  was  without  error, 
where  testimony  did  not  sufficiently  tend  to  sus- 
tain theory  to  which  it  was  directed. 

Appeal  from  Qrcnlt  Court,  Carroll  Coun-- 
ty;    Bobert  Moss,  Judge. 
"To  be  officially  reported." 

Action  by  Lester  S.  Patterson  against  the 
Baltimore  ie  Ohio  Ballroad  Company.  Ver- 
dict and  Judgment  for  defendant,  and  plaln- 
tifl  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  BOYD,  C.  X,  and  BBISCOB, 
THOMAS,  URNER,  STOCKBRIDGB,  and 
CONSTABLE,  JJ. 

T.  Scott  OfTutt,  of  Towson,  for  appellant. 

Francis  Neal  Parke,  of  Westminster  (James 
A.  G.  Bond,  of  Westminster,  on  the  brief), 
for  appellee. 

XJBNEJR,  J.  The  record  In  this  case  con- 
tains 15  bills  of  exceptions  relating  to  rul- 
ings on  the  admissibility  of  evidence  and  the 
instruction  of  the  Jury  in  the  trial  of  an 
action  for  damages  sustained  by  the  plaintiff 
as  a  result  of  the  burning  of  his  growing 
timber  by  a  Are  alleged  to  have  originated 
on  the  defendant  railway  company's  right  of 
way,  or  to  have  been  caused  by  sparks  es- 
caping from  its  locomotives,  lliere  was  evi- 
dence tending  to  prove  that  the  fire  was 
communicated  to  the  plaintiff's  timber,  across 
intervening  land  covered  with  dry  grass  and 
weeds,  from  a  pile  of  burning  cross-ties  on 
the  defendant's  right  of  way.  The  case  was 
accordingly  submitted  to  the  Jury  upon  the 
basis  Of  this  theory  as  to  the  origin  of  the 
flre.  It  was  held  by.  the  trial  court  that 
there  was  no  evidence  legally  sufficient  to 
show  that  the  flre  was  caused  by  sparks  from 
the  defendant's  locomotives,  and  the  Jury 
were  instructed  that  the  plaintiff  was  not 
entitled  to  recover  under  the  count  of  his 
declaration  which  set  forth  that  theory.  The 
verdict  and  Judgment  were  for  the  defend- 
ant, and  the  plaintiff  has  appealed. 

The  first,  second,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  and  twelfth  exceptions 
refer  to  the  refusal  of  the  court  below  to  ad- 
mit certain  testimony  offered  by  the  plaintiff 
with  a  view  to  proving  the  damages  he 
sought  to  recover.  The  timber  land  affected 
by  the  flre  bad  an  area  of  about  100  acres, 
and  formed  part  of  a  tract  of  about  300 
acres,  of  which  approximately  one-half  was 
used  and  cultivated  as  a  farm. 

[1,  2]  It  was  proposed  by  the  plaintiff  to 
prove,  as  the  measure  of  bis  damages,  the 
difference  in  value  of  the  timber  land  be- 
fore and  after  the  flre.  The  court  declined 
to  admit  such  estimates  of  value,  as  applied 
to  the  timber  land  alone,  but  permitted  the 
plaintiff  to  testify  as  to  the  value  before  and 
after  the  flre  of  the  entire  tract  of  which 
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the  timber  land  formed  a  part  It  is  not 
apparent  bow  the  plaintiff  could  have  been 
Injured  by  this  ruling.  The  method  of  val- 
nation  thus  applied  would  tend  to  enhance 
rather  than  reduce  the  amount  of  his  possible 
recovery.  If  the  effect  of  the  destruction  of 
the  growing  timber  upon  the  value  of  the 
farm  as  a  whole  Is  to  be  considered,  the 
damages  might  well  be  larger  than  If  they 
were  based  solely  upon  the  loss  of  value 
resulting  to  the  timber  land  independently 
of  its  relation  and  utility  to  the  entire  tract 
But,  as  the  declaration  referred  only  to  the 
timber  land  and  claimed  damages  exclusively 
for  injury  by  Are  to  that  species  of  property, 
we  think  the  offer  to  prove  the  damages  on 
that  basis,  by  witnesses  who  appeared  to  be 
<]uallfled  to  testify  on  the  subject,  should 
have  been  admitted,  the  proffer  having  been 
made  with  due  regard  to  the  settled  rule  in 
this  state  that  the  measure  of  damages  in 
such  cases  is  the  difference  in  the  value  of 
the  property  before  and  after  the  injury  by 
which  its  value  Is  diminished.  Belt  R.  Co.  v. 
Sattler,  100  Md.  308,  59  Atl.  654;  102  Md. 
fi95,  62  Att.  1125,  64  Atl.  607;  Carter  v. 
Md.  &  Pa.  R.  Co.,  112  Md.  599,  77  Atl.  301; 
W.  U.  TeL  Co.  V.  Ring,  102  Md.  677,  62  Atl. 
801,  6  Ann.  Cas.  069;  W.  M.  R.  Co.  v.  Jac- 
ques, 129  Md.  400,  99  Atl.  549;  W.  U.  Tel. 
Co.  V.  Rasche,  130  Md.  126,  99  Atl.  091; 
Susq.  Trans.  Co.  v.  Murphy,  131  Md.  350,  101 
AtL  791. 

[3]  The  tliird  exception  was  taken  to  the 
rejection  of  testimony  as  to  statements  of 
trackmen  In  the  service  of  the  defendant, 
made  while  the  Are  was  at  its  height,  and 
they  were  working  to  arrest  Its  progress,  tp 
the  effect  that  tltey  started  the  fire  and  It 
got  beyond  their  control.  The  witness  by 
whom  this  declaration  was  to  be  proved  was 
living  at  the  time  of  the  fire  in  a  house  on 
the  plaintiff's  farm.  Sfhe  had  testified  that 
she  first  noticed  the  fire  about  the  middle 
•of  the  afternoon.  It  was  coming  right  from 
the  railroad  tracks  under  a  heavy  wind  blow- 
ing from  that  direction.  The  flre  reached  to 
within  a  few  yards  of  the  house  occupied  by 
the  witness,  which  was  located  near  the 
woods.  It  was  at  this  place  and  point  of 
time  that  three  railroad  men  appeared  and 
are  said  to  have  made  the  statement  which 
the  plaintiff  desired  to  prove.  Three  track- 
men later  testified,  as  witnesses  for  the  de- 
fendant, that  they  went  from  the  railroad 
to  the  neighborhood  of  the  house  to  protect 
It  from  the  flames,  as  soon  as  they  noticed 
the  fire,  but  that  It  originated  In  the  plain- 
tiff's woods,  and  not  on  the  railroad  right  of 
way.  The  question  Is  whether  their  declara- 
tions to  the  contrary,  made  at  the  time  and 
under  the  circumstances  referred  to,  con- 
stituted a  part  of  the  res  gostee. 

The  decisions  of  this  court  upon  the  sub- 
ject of  the  admissibility  of  res  gestae  dec- 
larations have  held  that  the  question  depends 
upon  the  facts  and  circumstances  of  the  par- 


ticular case,  and  that  there  is  no  inflexible 
rule  as  to  what  lapse  of  time  between  the 
commission  of  an  act  and  the  making  of  the 
proffered  declaration  la  sufficient  to  cause  its 
rejection  as  not  being  a  part  of  the  res  gestse, 
but  that  the  declaration,  to  be  admissible, 
must  be  proven  to  have  been  made  under  the 
"Immediate  spur"  of  the  occurrence  of  which 
It  forms  a  part,  and  not  as  a  narrative  of 
a  completed  event  Wrl^t  t.  State,  88  Md. 
706,  41  AU.  1060;  State  v.  B.  ft  O.  R.  R. 
Co.,  117  Md.  285,  83  Atl.  166;  Baltimore  ▼. 
Lobe,  90  Md.  310,  46  AtL  192 ;  United  Rail- 
ways Co.  V.  Cloman,  107  Md.  689,  69  Atl. 
379. 

In  10  Ruling  Case  Law,  p.  978,  it  Is  eald, 
upon  the  authority  of  the  numerous  decisions 
there  noted: 

"Time  Is  not  necessarily  a  controlling  ele- 
ment or  principle  in  the  matter  of  res  gestK. 
The  general  rule  is  that  a  dedaration  sought 
to  be  proved  must  have  been  contemporaneous 
with  the  event  established  as  the  principal  act ; 
but,  in  order  to  constitute  declarations  a  part 
of  the  res  gestae,  it  is  not  necessary  that  they 
shall  have  been  precisely  coincident  in  i>oint  of 
time  with  the  principal  fact.  If  they  spring 
out  of  the  principal  fact,  tend  to  explain  it, 
were  voluntary  and  spontaneous,  and  made  at 
a  time  so  near  it  as  to  preclude  the  idea  of  de- 
liberate design,  they  may  be  regarded  as  con-  $ 
temporaneous,  and  are  admissible  in  evidence." 

In  the  case  of  McCann  t.  Chicago,  M.  & 
P.  S.  Ry.  Co.,  91  Wash.  626,  158  Pac.  243, 
a  statement  made  by  one  of  the  defendants, 
while  the  fire  which  Injured  the  plaintiff's 
property  was  In  progress,  to  the  effect  that 
the  flre  had  gotten  away  from  him,  was  al- 
lowed to  be  proven  as  part  of  the  res  gestte. 
Another  case  very  analogous  to  the  present 
one  is  that  of  Parafl3ne  Oil  Co.  v.  Berry 
(Tex.  Civ.  App.)  93  S.  W.  1089.  In  that  case 
the  flre  which  burned  over  the  plaintiff's 
land  was  alleged  to  have  been  started  by  the 
defendant  company's  employes  In  burning 
grass  on  Its  premises.  A  statement  by  one 
of  the  employes,  while  working  to  control  the 
fire,  that  they  had  set  fire  to  the  grass,  was 
held  to  be  admissible.  Likewise,  in  Yazoo  £ 
M.  Valley  R.  Co.  v.  Jones,  73  Miss.  229,  19 
South.  91,  the  declaration  of  a  section  fore- 
man as  to  his  having  started  on  the  rail- 
road right  of  way  the  flre  which  reached  and 
destroyed  the  plaintiffs  property  was  admit- 
ted as  part  of  the  res  gestie;  such  admis- 
sion having  been  made  while  the  flre  was 
still  burning,  but  on  the  second  day  after 
it  originated. 

[4]  Under  the  circumstances  of  the  pend- 
ing case  the  plaintiff  was  entitled  to  the  ben- 
efit of  the  proffered  declarations  of  the  de- 
fendant's trackmen  that  they  had  started  the 
flre.  According  to  the  proffer,  they  were 
made  while  the  cause  of  the  plaintiff's  injury 
was  still  in  active  operation,  and  by  the  per- 
sons who  had  set  it  in  motion  and  were  striv- 
ing to  restrict  its  effects.    The  statements 
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tbDS  proposed  to  be  proved  were  uttered  In 
the  course  and  under  the  Immediate  influence 
of  tbe  exigency  from  which  the  plaintiff's 
loss  resulted.  They  were  not  the  narrative 
of  a  completed  occurrence,  or  the  product 
of  reflection  or  design,  but  were  declarations 
ogalnst  interest  given  natural  and  contem- 
poraneous expression  as  part  of  a  progres- 
sive event  In  every  aspect  they  were  with- 
in the  requirements  of  the  rule  for  the  ad- 
mission of  declarations  forming  part  of  tbe 
res  gestK.  The  effect  of  the  ruling  below 
OQ  this  question-  was  clearly  harmful  to  the 
plaintUTs  case  in  view  of  the  conflict  of  the 
testimony  as  to  how  and  when  tbe  Are 
started. 

[f]  Tbe  fourth,  fifth,  and  thirteenth  bills 
of  exceptions  have  reference  to  the  exclusion 
of  evidence  offered  in  support  of  the  allega- 
tion that  the  fire  was  caused  by  sparks  from 
the  defendant's  locomotives.  There  was  no 
error  in  these  rulings,  as  the  testimony  did 
not  sufficiently  tend  to  sustain  the  theory  to 
wbidi  It  was  directed. 

The  fourteenth  exception  need  not  be  sep- 
arately discussed  in  view  of  our  ruling  on 
tbe  admissibility  of  the  res  gestie  declara- 
tion. 

There  was  no  error  In  the  action  of  the 
trial  court  in  the  granting  or  refusal  of 
proposed  Instructions  to  the  jury,  whldi  Is 
the  subject  of  the  only  remaining  bill  of  ex- 
ceptions. 

Judgment  reversed,  with  ooets,  and  new 
trial  awarded. 


8EIBERT  ▼.  STATE.     (No.  24.) 

(Court  of  Appeals  of  Maryland.    Nor.  21, 
191&) 

1.  Bastabbs  ^=365  —  Bvidencx— AniassiBiL- 

ITT. 

In  a  prosecution  tor  bastardy,  evidence  that 
prnsccnting  witness  had  met  accused  several 
times  during  the  period  of  gestation,  and  prior 
to  her  complaint  to  the  justice  of  the  peace, 
ind  liad  not  told  accused  be  was  the  cause  of 
ber  condition,  was  properly  excluded ;  there 
being  no  occasion  requiring  ber  to  so  tell  him. 

2.  Bastabos  ®=a02  —  Atpkait-Habmuss  E!b- 

BOB. 
In  a  prosecution  for  twstardy,  the  exclusion 
of  evidence  of  what  was  said  in  presmce  of 
prosecuting  witness  before  birth  of  her  child 
u  to  tbe  defendant  not  being  its  father,  offered 
to  show  that  she  said  noUiing  in  contradiction, 
was  harmless,  where  witness  later'stated  tliat 
the  girl  said  nothing. 

t-  Bastards  4=9S8— Adxibsionb  bt  Pbosbou- 

IBIX— SiLIBNCTC. 

Where  prosecutrix  in  a  bastardy  prosecu- 
tion was  returning  from  the  justice  of  tbe 
peace,  where  she  liad  just  made  affidavit  that 
tbe  traverser  was  the  father  of  her  child,  she 


was  not  called  upon  to  discuss  tbe  question 
with  others,  and  her  silence  cotild  not  be  con- 
strued as  an  admission. 

4.  Bastabds  4=>S8—TBiAir— Evidence  or  Ik- 
TEBcouBSE  wrni  Otheb  Mek. 
In  a  prosecution  for  bastardy,  evidence  that 
the  mother  bad  sexual  intercourse  with  other 
men  nt  about  the  time  the  cliild  was  begotten 
is  admissible,  and  the  mother  may  be  inter- 
rogated regarding  intercourses  within  the  time 
when  the  child  could  have  been  begotten. 

0,  Bastabds  4^s>69  —  Evidence  --  Keetino 
CoicPANT  WITH  Men  Othkb  Than  Defend- 
ant. 
In  a  bastardy  prosecution,   evidence  that 
prosecuting  witness  kept  company  with  men 
other  than  defendant  at  time  when  child  might 
have  been  begotten  is  not  competent,  unless 
offered  to  show  sexual  connection  with  them, 
but  positive  evidence  thereof  is  unnecessary, 
since  it  may  be  inferred  from  suspicious  circum- 
stances. 

6.  Bastabds   4=»6&— Etidencb— AniassiBiii- 

ITT. 

While  it  is  proper  that  within  the  court's 
discretion  some  latitude  be  allowed  the  defend- 
ant in  a  bastardy  case  in  order  to  protect  one 
fahaely  accused,  he  may  not  introduce  evidence 
of  association  with  other  men  merely  to  reflect 
on  prosecuting  witness. 

7.  Bastabds  €=»59— Cbikinai.  Pboceedinqs— 
Evidence— Judicial  Knowubdoe— Pkbiod 
OF  Oestation. 

In  a  bastardy  prosecution  although  there  was 
no  evidence  thereon,  the  court  understands  that 
the  gestation  period  is  usually  less  than  800 
days,  so  that,  there  being  no '  direct  evidence 
tliereof,  dronmstantial  evidence  tending  to 
show  that  prosecuting  witness  had  intercourse 
with  another  tlian  defendant  310  days  before 
child's  birth  is  speculative  and  inadmissible,  in 
absence  of  evidence  of  an  unusual  period  of  ges- 
tation. 

8.  Witnesses   «s>2a0(ll9  —  Cbobs-Exaiona- 

TION. 

In  a  bastardy  prosecution,  evidence  that  a 

witness  had  told  other  parties  out  of  tbe  pres- 
ence of  the  prosecuting  witness  that  he  had  liad 
sexual  intercourse  with  her,  Md  not  justi^ed 
on  cross-examination  by  tbe  testimony  in  chief. 

9.  CRDaNAi.  Law  «a>  1170^(6)-^Bxvixw— 
BtxcLuaioN  OF  Question  Because  of  Fobx 
— Refusal  to  Ask  in  Diffebent  Fobu. 

Where  a  question  was  confusing,  really  be- 
ing several  questions  in  one,  and  the  court  told 
the  attorney  to  put  the  question  in  words  the 
witness  could  understand,  and  the  attorney  did 
not  ask  a  new  question,  the  exclusion  of  the 
confusing  question  was  not  reversible  error. 

10.  Witnesses  «=9370(1)— Witness'  Fbiend- 
SHiF  fob  Pbosecutbiz. 

In  a  bastardy  prosecution,  where  a  witness 
testified  that  traverser  bad  offered  him  $100  to 
testify  that  he  and  not  traverser  was  responsi- 
ble for  the  mother's  condition,  it  was  error 
to  exclude  evidence  of  witness'  friendship  for 
the  mother  as  affecting  his  credibility. 
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11.  Witnesses  «=9860— Offek  of  Defendant 
TO  Bbibe  WmiEss  —  Failure  to  Pebiut 
Defendant  to  Dent. 
Where  a  witness  was  allowed  to  testify  in 
rebuttal   that  defendant   offered   at  a   certain 
time  and  place  to  bribe  him  to  testify  that  he 
and  not  defendant  committed  the  crime,   and 
another  witness  in  surrebuttal  stated  that  he 
was  present  at  such  time  and  place,   refusal 
to  permit  him  to  state  whether  the  conversa- 
tion offering  the  bribe  took  place  was  error. 

Appeal  from  Circuit  Court,  Harford  Coun- 
ty ;  Wm.  H.  Harlan,  Judge. 
"To  be  offlclally  reported." 

Frederick  W.  Seibert  was  convicted  of 
bastardy,  and  be  appeals.  Reversed  and  re- 
manded for  new  trial. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  IJRNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

Harry  S.  Carver,  of  Bel  Air,  for  appel- 
lant. 

Philip  B.  Perlman,  Asst.  Atty.  Oen.,  and 
Ogle,  Marbury,  Acting  Atty.  Oen.  (Albert  O. 
Ritchie,  Atty.  Gen.,  and  Walter  R.  McComas, 
State's  Atty.,  of  Bel  Air,  for  Harford  Coun- 
ty, on  the  brief),  for  the  State. 

BOTD,  C.  J.  The  appellant  was  convicted 
of  bastardy  In  the  circuit  court  for  Harford 
county.  The  indictment  alleges  that  the  dilld 
was  begotten  on  the  20th  day  of  February, 
1917,  and  was  bom  on  the  22d  day  of  No- 
vember, 1917.  There  are  24  bills  of  exer- 
tion in  the  record— all  of  them  presenting 
rulings  of  the  court  on  the  admissibility  of 
evidence.  The  first  and  eleventh  were  not 
pressed  at  the  hearing,  and  some  of  the 
others  can  be  grouped  in  our  consideration 
of  them. 

[1]  The  second,  third,  fourth,  and  fifth 
embraced  questions  which  were  apparently 
intended  to  show  that  the  prosecuting  wit- 
ness, Rosa  Wirsing,  had  met  the  traverser 
at  ditTerent  times  between  the  latter  part 
of  February  and  the  20th  of  October,  1917, 
when  he  was  accused  before  the  justice  of 
the  peace  of  being  the  cause  of  her  condi- 
tion, which  resulted  in  the  birth  of  the  child 
on  the  22d  of  November.  One  question  re- 
ferred to  the  8tb  of  April,  one  to  some  time 
in  May  or  June,  one  to  a  time  in  September, 
and  the  last  was  whether  she  had  seen  the 
traverser  between  the  latter  part  of  Feb- 
ruary and  the  20th  of  October.  The  evidence 
sought  to  be  elicited  by  those  questions  was 
clearly  irrelevant  and  immaterial.  It  is  said 
by  the  attorney  for  the  appellant  that  inas- 
much as  the  prosecuting  vritness  testified 
that  she  first  told  the  traverser  on  October 
20th  that  he  was  the  father  of  the  diUd, 
of  which  she  was  then  pregnant,  he  had  the 
right  to  iaquire  why  she  had  not  previously 
told  him.    In  the  first  place  she  did  not  tes- 


tify that  that  was  the  first  time  She  bad 
told  him.  The  question  was:  "Did  yoo  ever 
tell  Frederick  W.  Seibert  that  he  was  the 
father  of  your  child?"  and  she  answered: 
"On  the  20th  day  of  October,  the  day  he 
was  arrested."  She  might  very  well  have 
recalled  that  time,  as  she  appeared  before 
the  Justice  of  the  peace  then  and  he  called 
upon  her  on  that  day  In  reference  to  the 
charge,  without  meaning  that  they  had  never 
talked  I  about  it  at  any  other  time,  but  as- 
suming that  she  meant  that  she  did  not  tell 
him  at  any  other  time  the  evidence  sought 
to  be  introduced  by  those  questions  would 
not  have  been  material.  One  of  the  occa- 
sions referred  to  was  when  she  met  him  at 
the  bouse  of  his  sistM-  when  one  of  the  tat- 
ter's children  was  baptized,  another  was 
when  she  was  driving  down  the  road  from 
her  father's  house  to  her  brother's  house  and 
the  traverser  was  driving  behind  her  in  the 
same  direction,  and  another  was  when  the 
traverser  and  his  sister  went  to  the  house 
of  the  father  of  the  prosecuting  witness  to 
inquire  of  her  father  about  a  wheat  fan. 
It  could  not  be  expected  that  on  such  occa- 
sions she  would  accuse  the  traverser  with 
being  responsible  for  her  unfortunate  condi- 
tion. The  question  in  the  fifth  exception 
asked  the  traverser  how  often  he  saw  her 
from  the  latter  part  of  February  until  the 
20th  of  October.  If  in  fact  he  did  have  sex- 
ual intercourse  with  her  about  the  20th  of 
February,  which  resulted  in  her  pregnancy 
and  the  birth  of  the  child,  why  was  it  to  be 
expected  of  her  that  she  would  tell  him  of 
it?  There  is  no  doubt  that  she  did  become 
pregnant,  and  she  did  give  birth  to  a  child 
on  November  22d.  If  he  had  had  Intercourse 
with  her  be  knew  it  without  being  told  of 
it,  and  it  is  not  likely  that  she  would  have 
told  him,  unless  something  occurred  to  cause 
her  to  do  so,  such  as  his  calling  upon  her 
the  day  he  was  arrested.  There  was  no  prof- 
fer to  follow  up  the  questions  by  showing 
admissions  or  statements  by  her  which  would 
have  been  admissible,  but  the  object  seems 
to  have  been  to  prove  simply  that  she  had 
said  nothing  to  him.  The  rulings  in  those 
exceptions  were  clearly  correct 

[2,  3]  The  ruling  in  the  sixth  was  also. 
Charles  Lieske  went  with  the  prosecuting 
witness,  her  sister,  her  two  brothers,  and 
another  witness  to  Havre  de  Grace  on  Oc- 
tober 20th,  when  the  charge  was  preferred 
against  the  traverser  before  the  Justice  of 
the  peace.  He  was  asked:  "Coming  down 
from  these,  what  was  said  by  Rosa  Wlrslng 
in  reference  to  the  parentage  of  the  child?" 
He  replied:  "All  I  know  is,  I  said  I  didn't 
think  it  was  Fred's.  Lizzie  said.  "We  will 
tell  more  about  it  when  it  was  bom.' "  The 
court  struck  that  out,  and  the  sixth  exception 
was  taken.  It  cannot  be  pretended  that 
what  Lizzie  said  was  binding  on  the  state, 
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and  the  answer  was  not  responsive  to  tbe 
question.  If  the  object  was  to  prove  that 
Rosa  said  nothing,  and  thereby  have  the 
jQtT  Infer  what  la  sometimes  permissible  to 
be  Inferred  by  reason  of  the  silence  of  a 
party,  no  harm  was  done,  as  in  the  answer 
to  the  questions  Immediately  following  that 
exception,  it  was  testified  by  that  witness 
that  Rosa  made  no  remark,  and  that  was  not 
excluded.  Sjae  was  not  called  upon  to  make 
any  remark,  as  she  was  then  returning  from 
the  Justice  of  the  peace  where  she  had  Just 
made  an  affidavit  to  tbe  effect  that  the 
traverser  was  the  father  of  the  child  of 
which  she  was  pregnant,  and  she  was  not 
called  upon  to  discuss  the  question  with  that 
witness. 

[4-1]  While  Charles  Lleske  was  still  on  the 
stand  he  was  asked  about  the  time  of  his 
being  at  a  place  called  "Little  Neck,"  which 
we  understand  to  be  the  name  of  a  farm 
where  he  worked.  He  said  he  left  there  on 
account  of  his  health  in  January;  that  he 
went  to  tbe  hospital  on  the  17th  of  Jan- 
nary.  Be  was  then  asked :  "About  that  time 
did  yon  remember  Rose  Wirsing  being  over 
there  with  Martin  Rider?"  and  replied: 
"Yes,  her  and  her  brother."  He  was  later 
asked:  "What  did  you  see  them  [Martin 
Rider  and  Rosa  Wirsing]  doing  there  at 
Little  Neck;  in  what  attitude  were  they?" 
The  court  ruled  it  out,  as  "beyond  the  limit, 
before  the  middle  of  January."  That  is  pre- 
sented by  the  seventh  exception.  In  the 
d{^tb  Helen  A.  Lleske  was  asked  whether 
Rosa  was  at  her  brother  Fred's  at  Little 
Neck  with  Martin  Rider  In  January,  and 
In  the  ninth  there  was  a  proffer  to  prove  by 
that  witness  that  Rosa  Wirsing  in  January, 
1917,  "sat  on  the  lap  of  Martin  Rider  in  a 
caressing  way."  It  was  further  offered  to 
prove  by  that  witness  "that  in  October,  1916, 
she  saw  her  brother  Fred  at  Rosa  Wirsing's 
father's,  when  Rosa  was  there  and  saw  her 
brother  Fred  with  his  hands  up  her  clothes 
feeling  her  legs."  We  can  consider  those  ex- 
ceptions together. 

The  general  rule  announced  in  S  R.  O.  L. 
{  44,  on  page  763,  was  quoted  in  Jones  v. 
State,  132  Md.  142,  lOS  Att.  459,  and  is  as 
follows: 

"Evidence  is  admissible  to  show  that  the 
mother  had  sexual  intercourse  with  other  men 
tt  abont  the  time  the  child  was  begotten,"  and 
the  mother  may  be  interrogated  on  this  point, 
'1>at  evidence  tending  to  show  that  she  had  il- 
licit connection  with  other  men,  and  interroga- 
tories made  with  a  view  to  elicit  that  fact  from 
her  must  be  confined  to  a  period  when  in  tbe 
coarse  of  nature  it  would  have  been  possible 
for  the  child  to  be  the  result  of  such  inter- 
conrse." 

It  will  be  observed  that  In  none  of  the 
exceptions  Just  referred  to  was  there  an 
offer  to  prove  that  the  prosecuting  witness 
had  sexual  intercourse  with  Rider  or  Lieske. 
The  most  tbe  appellant  could  claim  would  be 


that  It  mlg^it  be  Inferred  that  there  was  by 
reason  of  the  liberties  allowed  by  her.  We 
will  speak  later  of  the  time,  but  it  will  be 
seen  that  In  7  0.  J.  990,  {  117,  the  subject 
of  the  relation  of  the  prosecuting  witness 
with  men  other  than  the  one  on  trial  la  con- 
sidered.   The  rule  is  thus  stated  there: 

"Evidence  that  plalntifE  kept  company  with 
other  men  at  the  time  when  the  child  might 
have  been  begotten  is  not  competent  unless 
offered  to  show  sexual  connection  with  such 
men.  It  is  not  necessary,  however,  in  order 
to  make  scch  evidence  competent,  that  defend- 
ant shoold  nndertake  to  adduce  positive  evi- 
dence of  complainant's  having  had  Ulicit  con- 
nection with  other  men.  He  has  a  right  to 
pursue  any  line  of  investigation  that  is  directed 
to  developing  conduct  on  her  part  that  may 
even  remotely  suggest  such  relation.  Conse- 
quently association  with  other  men  under  sus- 
picious circumstances  near  the  period  of  con- 
ception should  be  allowed  to  be  considered 
by  the  jury.  But  evidence  of  such  association 
not  wlthia  the  period  of  gestation  is  immaterial, 
except  as  bearing  upon  the  nature  of  their  re- 
lationship." 

Such  evidence  may  sometimes  be  very  ma- 
terial, espedally  when  the  traverser  denies 
the  paternity  of  the  child,  and  when  he  de- 
nies that  he  had  ever  had  sexual  intercourse 
with  the  prosecuting  witness,  as  this  travers- 
er did,  but  It  is  of  a  dangerous  character, 
unless  it  is  carefully  guarded.  It  may  lead 
to  the  investigation  of  collateral  matters  and 
take  tbe  Jury  away  from  the  real  issue  to 
be  determined  by  it  While  it  is  proper  that 
some  latitude  be  allowed,  in  order  to  protect 
a  man  who  is  falsely  charged,  he  cannot  be 
permitted  to  introduce  testimony  merely  for 
the  purpose  of  reflecting  upon  the  prosecut- 
ing witness.  Some  discretion  must  be  allow- 
ed the  trial  court.  In  this  case  there  was 
no  proffer  to  Show  that  the  prosecuting  wit- 
ness did  have  sexual  intercourse  with  Martin 
Rider,  and  apparently  the  evidence  sought 
to  be  Introduced,  as  stated  in  the  seventh 
exception,  referred  to  the  same  occasion  that 
the  witness  Helen  A.  Lleske  had  reference  to 
as  proffered  in  tbe  ninth  exception.  Without 
something  more  definite  than  that  proffer  is. 
to  show  that  it  was  followed  by  sexual  in- 
tercourse, a  Jury  would  not  be  Justlfled  in 
inferring  It.  If  what  was  proffered  occur- 
red In  the  presence  of  Charles  Lleske  and  bis 
sister,  and  there  was  anything  more  sug- 
gestive of  sexual  Intercourse,  the  evidence 
of  it  would  surely  have  been  offered. 

[7,  SJ  But  regardless  of  that  Rider  was 
there  about  the  middle  of  January.  That 
was  about  310  days  before  the  birth  of  the 
child.  There  was  no  evidence  before  the 
jury  as  to  the  period  of  gestation,  but  we 
understand  that  usually  it  does  not  exceed 
30O  days,  and  Is  generally  less  than  that. 
In  Souchek  v.  Karr,  78  Neb.  488,  111  N.  W. 
160,  the  court  quoted  from  Masters  v.  Marsh, 
19  Neb.  468,  27  N.  W.  438,  where  It  was 
said: 
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"The  period  of  gestation  may  be  safely  stat- 
ed as  a  general  proposition  at  from  252  to 
285  days.  Allowing  the  greatest  latitude  of  in- 
quiry, I  thick  it  should  be  confined  to  a  period 
of  time  between  the  lowest  number  of  days 
above  stated  and  that  of  300  days  before  the 
birth  of  the  child." 

In  3  Am.  &  Eag.  Ency.  of  Law,  684,  It  la 
said: 

"According  to  Lord  Coke  the  period,  by  the 
law  of  England,  ia  fixed  at  40  weeks.  And  the 
present  doctrine  seems  to  be  that,  w^ile  there 
is  no  absolute  rule  on  the  subject,  40  weeks 
is  usually  regarded  a»  the  period.  However, 
much  discretion  may  be  exercised  in  allowing  a 
longer  or  shorter  space,  according  to  the  spe- 
cial circumstances  of  the  case." 

See,  also,  7  C.  J.  f  129,  p.  995. 

Inasmuch  as  there  was  no  evidence  tending 
to  show,  or  from  whidi  It  could  property  be 
Inferred,  that  there  was  an  unusual  time  be- 
fore the  birth  of  the  child,  and  as  there  was 
no  direct  evidence  that  Rider  had  had  sexual 
Intercourse  with  the  prosecuting  witness  at 
any  time,  to  have  admitted  the  testimony 
offered  In  reference  to  talm  would  have  per- 
mitted the  Jury  to  Indulge  In  mere  specula- 
tion without  sufficient  ground  to  find  that 
there  had  been  such  intercourse.  The  prof- 
fer In  the  tenth  exception  related  to  an  al- 
leged incident  In  October,  1916,  without  be- 
ing followed  up  by  any  other  evidence  as  to 
that  party,  and  was  clearly  inadmissible. 
There  was  therefore  no  error  in  the  seventh, 
eighth,  ninth,  and  tenth  exceptions.  The 
eleventh  was  abandoned,  and  properly  so,  as 
there  can  be  no  doubt  about  the  correctness 
of  that  ruling.  Nor  can  there  be  any  doubt 
about  the  ruling  in  the  twelfth  exception. 
What  Wltkowskl  had  told  the  parties  named, 
out  of  the  presence  of  the  prosecuting  wit- 
ness, was  not  admissible.  He  had  not  tes- 
tified In  chief  to  anything  that  could  have 
justified  that  evidence  on  cross-examination. 
He  might  have  been  aslsed  whether  he  had 
bad  Intercourse  with  Rosa  Wirslng,  if 
brought  within  the  proper  time,  but  was 
not  If  he  had  told  those  parties  that  he 
had  such  Intercourse  the  appellant  would 
have  had  no  reason  to  offer  him  $250  to 
testify  to  that  effect,  as  he  could  have  been 
summoned  and  made  to  testlfjr.  If  such  was 
the  case. 

[I]  We  cannot  say  that  there  was  revers- 
ible error  In  the  thirteenth  exception.  The 
question  was  confusing,  and  there  were  real- 
ly several  questions  in  the  one.  The  court 
told  the  attorney  to  put  the  question  In 
words  the  witness  could  understand,  and  told 
him  to  ask  another  question  not  to  repeat 


the  one  asked,  but  to  ask  a  new  question, 
which  he  did  not  do. 

[to,  11]  The  questions  in  the  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  eighteenth, 
and  nineteenth  exceptions  should  have  been 
allowed.  The  witness  Sanner  had  testified 
that  the  traverser  had  offered  him  |100  to 
testify  that  it  was  he  and  not  the  traverser 
"who  had  something  to  do  with  Miss  Wirs- 
lng." The  questions  in  these  exceptions  were 
evidently  Intended  to  show  that  his  relations 
with  the  prosecuting  witness  were  such  as 
might  reflect  upon  the  credibility  of  his  tes- 
timony. If  he  was  a  special  friend  of  the 
prosecuting  witness,  he  would  have  been 
more  Interested  in  her  case  than  tf  he  was 
not  The  Jury  therefore  had  the  right  to 
know  what  their  relations  wera  We  do  not 
regard  the  question  in  the  twentieth  as  ma- 
terial, and  that  In  the  twenty-first  was  too 
indefinite.  The  one  In  the  twenty-second  was 
admissible  for  reasons  given  in  reference  to 
the  fourteenth  to  the  nineteenth.  Inclusive. 
The  inquiry  in  the  twenty-third  and  twenty- 
fourth  should  have  been  permitted.  Edward 
Witkowsld  had  been  allowed  to  testify  in 
rebuttal  that  the  traverser  had  offered  him 
$250  to  testify  that  he  had  had  intercourse 
with  the  prosecuting  witness.  In  surrebuttal 
Charles  Lieske  was  called,  and  he  testified 
that  be  was  with  the  traverser  at  the  time 
and  place  named,  that  he  was  present  all 
of  the  time,  and  was  asked  whether  the  con- 
versation Wltkowskl  testified  to  took  place. 
That  was  ruled  out  It  Is  true  that  Wlt- 
kowskl had  testified  that  the  traverser  took 
him  behind  the  canning  house  spoken  of,  but 
Lieske  swore  that  he  was  present  all  of  the 
time.  It  was  for  the  jury  to  decide  between 
them,  but  the  traverser  unquestionably  had 
the  right  to  prove,  if  he  oould,  that  no  such 
conversation  took  place.  Proof  of  an  at- 
tempt  to  bribe  a  witness  has  a  very  Im- 
portant effect  on  a  jury.  In  the  twenty- 
fourth  exception  the  traverser  asked  whether 
the  witness  was  there  before  Wltkowskl 
came,  or  Wltkowskl  was  there  when  he  came. 
It  was  ruled  out  the  court  stating  that  it  waa 
not  surrebuttal,  that  traverser  had  gone  as 
far  as  he  could  on  surrebuttal.  The  attor- 
ney stated  that  he  would  put  the  question 
he  wanted  to  ask  the  witness,  but  the  court 
said,  "No,  sir;  you  have  asked  him  all  you 
can  on  surrebuttal."  The  vrltness  for  the 
state  bad  testified  In  rebuttal,  over  the  ob- 
jection of  the  traverser,  and  there  was  no 
opportunity  to  contradict  him  until  the  sur-. 
rebuttaL  The  testimony  was  admissible,  and 
there  was  error  In  ruling  it  out. 

For  reasons  we  have  given,  the  judgment 
must  be  reversed. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 
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(Coort  of  Appeals  of  Maryland.    Dec.  13, 
1918.) 

CouBTB  «=a4S5— JumsDicnoK— Rekotai.  or 
Cause— Fair  Trial,— Condition  of  Cause. 
Where,  in  an  action  begun  in  the  circuit 
conrt  for  Baltimore  county,  plaintiff  moved  un- 
der the  Speedy  Judgment  Act  for  judgment  by 
default  for  want  of  proper  pleas,  plaintiff,  be- 
fore any  action  was  taken  on  the  motion,  was 
not  entitled  to  remove  the  cause  under  Const, 
irt  4,  f  8,  allowing  remoyal  where  a  party  can- 
not have  a  fair  trial,  etc,  so  that  the  court  to 
which  the  cause  was  transferred  did  not  have 
jurisdiction  to  render  judgment  moved  for. 

Appeal  from  Superior  Court  of  Baltimore 
Caty ;  John  J.  Dobler,  Jud^e. 
"To  be  officially  reported." 

Action  by  the  Home  Insurance  Company, 
a  corporation,  against  Georgianna  Bnsh  and 
others.  A  default  Judgment  was  rendered 
for  plalntifF,  and  from  an  order  overruling 
the  petition  of  Cbarles  B.  Sdiaible,  admin- 
istrator of  the  estate  of  the  named  defend- 
ant, who  had  since  died,  to  strilte  the  Judg- 
ment, he  appeals.  Order  reversed,  and  case 
remanded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, THOMAS,  STOCKBRIDGB,  and  CON- 
STABLE, JJ. 

T.  Scott  Offutt,  of  Towson  (Harry  L. 
Smith,  of  Towson,  on  the  brief),  for  appe- 
lant 

&  Ralph  Wamken,  of  Baltimore  (Haman, 
Cook,  Chestnut  &  Markell,  of  Baltimore,  on 
the  brief),  for  appellee. 

CONSTABLE,  J.  The  appeal  in  this  case 
is  from  an  order  of  the  court  refusing  to 
strike  out  a  Judgment.  The  appellee  brought 
rait  In  1914  under  the  provisions  of  diapter 
•tSS  of  the  Acts  of  1912,  now  codified  as  sec- 
tion 77,  of  the  Code  of  Local  Laws  of  Balti- 
more County,  and  familiarly  known  as  the 
"Speedy  Judgment  Act,"  against  the  appel- 
lant and  two  others  for  the  recovery  of  a 
certain  amount  growing  out  of  a  contract 
of  Insurance. 

The  said  act  provides  that: 

"In  any  suit  when  the  cause  of  action  is  a 
contract  *  ♦  *  the  plaintiff  •  •  •  shall 
be  entitled  to  judgment,  to  be  entered  by  the 
court  or  the  clerk  thereof  on  motion  in  writing 
at  any  time  after  fifteen  days,  from  the  re- 
turn day  to  which  the  defendant  shall  have 
been  summoned,  although  the  defendant  may 
bare  pleaded,  nnless  such  plea  contains  a  good 
defense  and  unless  the  defendant  or  someone 
in  Ills  behalf  shall,  under  oath  or  affirmation, 
state  that  every  plea  so  pleaded  by  the  defend- 
ant is  true,"  etc. 


The  declaration  was  filed  in  the  circuit 
court  for  Baltimore  county  on  February  2, 
1914,  and  all  of  the  defendants  summoned  to 
the  March  return  day,  which  was  March 
2,  1914.  The  defendants'  appearance  was 
entered  on  March  3,  1914.  There  was  filed 
with  the  declaration,  and  served  upon  the  - 
defendants  by  the  sheriff  at  the  time  be  sum- 
moned the  defendants,  the  following  notice: 

"To  the  defendants  William  J.  Giles,  Charles 
E.  piles  and  Georgianna  Bush,  take  notice: 
That  upon  your  appearance  to  this  action  a 
rule  will  be  entered  requiring  you  to  plead 
thereto  within  fifteen  days  thereafter  or  judg- 
ment by  default  will  be  entered  against  yon  in 
accordance  with  the  provisions  of  the  Act  of 
1912,  chapter  385." 

On  Mardi  18,  1914,  acting  under  the  di- 
rection contained  In  the  notice  above  quoted, 
rather  than  under  the  provisions  in  the 
statute,  the  defendants  filed  their  pleas,  the 
same  being  15  days  after  their  appearance 
rather  than  15  days  from  the  return  day. 
Thereafter  on  the  same  day  that  the  pleas 
were  filed,  the  plaintiff  moved  for  a  judg- 
ment by  default  for  want  of  proper  pleas, 
and  without  pressing  its  motion,  on  June  11, 
1914,  filed  a  suggestion  for  removal,  and  on 
the  same  day  the  transcript  of  the  record 
was  ordered  transmitted  to  the  superior 
court  of  Baltimore  dty. 

On  the  8th  day  of  February,  1915,  Judg- 
ment by  default,  ex  parte,  was  entered  and 
extended  by  the  superior  court  of  Baltimore 
dty  for  the  full  amount  claimed.  Georsrlan- 
na  Bush,  one  of  the  defendants,  having  died, 
her  administrator  filed  a  petition  in  the  su- 
perior court  moving  the  court  to  strike  out 
the  said  Judgment  on  the  7th  day  of  June, 
1917. 

This  motion  was  overruled. 

The  only  question  Involved  is  wheth^  or 
not  the  superior  court  had  Jurisdiction  to 
epter  the  Judgment.  Several  reasons  are 
assigned  by  the  appellant  for  this  want  of 
Jurisdiction,  but  it  Is  only  necessary  for  us 
to  pass  upon  one  of  them,  since,  in  our  opin- 
ion, on  this  ground  the  court  did  not  have 
Jurisdiction,  and  therefore  the  Judgment  was 
void.  That  ground  is  based  upon  the  fact 
that  the  circuit  court  for  Baltimore  county 
exceeded  its  Jurisdiction  In  directing  the  re- 
moval of  the  case  to  the  superior  court  of 
Baltimore  city,  and  therefore  the  superior 
court's  action  was  void. 

Section  8  of  article  4  of  the  Constitution 
of  Maryland,  is  the  section  dealing  with  the 
right  of  removal  of  cases  from  one  court  to 
another,  and  it  provides: 

"In  all  suits  or  actions  at  law  •  ♦  •  pend- 
ing in  any  of  the  courts  of  law  of  this  state 
having  jurisdiction  thereof,  upon  suggestion  in 
writing  under  oath  of  either  of  the  parties  to 
said  proceedings,  that  such  party  cannot  have 
a  fair  and  impartial  trial  in  the  court  in  which 
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the  same  mar  b«  pending,  the  said  court  shall 
order  and  direct  the  record  of  proceeduica 
*  *  *  to  be  transmitted  to  some  other  court 
having  jurisdiction  in  such  case,  for  trial." 

This  court  in  Cooke  y.  Cooke,  41  Md.  362, 
in  interpreting  the  meaning  the  framers  of 
the  Constitution  had  in  view  in  permitting 
the  parties  to  a  suit  to  remove  such  suit 
when  they  believed  they  could  not  secure  a 
fair  and  Impartial  trial,  said  that  the  object 
was  to  get  rid  of  influence  of  local  prejudice 
in  the  community  from  which  the  Jury  to  try 
the  case  was  to  come,  and  thus,  as  far  as 
practicable,  to  secure  a  fair  and  impartial 
trial  by  jury.  la  the  present  case  the  very 
act  which  furnished  the  procedure  for  secur- 
ing judgments  had  in  view  as  its  avowed  pur- 
pose the  expedition  of  cases  towards  judg- 
ments in  Baltimore  county.  The  appellee  un- 
der the  act  filed  his  motion  for  a  judgment 
by  default,  and  without  waiting  for  a  deci- 
sion upon  this  point,  which  raised  a  ques- 
tion which  the  court  alone  could  decide,  filed 
his  suggestion  for  removal  and  affidavit  that 
he  could  not  obtain  a  fair  and  impartial  trial 
In  that  court.  In  fact,  until  the  court  had  de- 
cided that  the  appellee  was  not  entitled  to  a 
judgment  by  default  there  could  be  no  trial 
at  all.  For  if  the  court  held  that  there  was  a 
default,  then  the  appellee  would  have  been  im- 
mediately entitled  to  have  the  judgment  ex- 
tended; but  if,  on  the  other  hand,  the  court 
held  that  the  appellee  was  not  entitled  to 
judgment  by  default,  then  there  would  have 
been  a  necessity  for  the  trlaL  So  when  the 
Constitution  says  parties,  in  order  to  secure  a 
fair  and  impartial  trial,  shall  have  the  right 
of  removal,  it  cannot  be  contended  that  while 
a  motion  to  determine  whether  or  not  there 
can  be  a  trial  is  pending  the  party  can  re- 
move the  cause. 

It  is  settled  by  N.  C.  R.  R.  Co.  v.  Rutledge, 
41  Md.  372,  that  a  case  cannot  be  removed 
after  a  judgment  by  default  has  been  entered, 
and,  by  the  same  course  of  reasoning  therein 
used,  it  is  plain  to  us  that,  after  Judgment 
by  default  has  been  moved  for,  the  right  of 
removal  is  in  suspense  until  the  motion  for 
Judgment  by  default  has  been  settled  ad- 
versely to  the  plaintiff.  If  decided  favorably 
to  the  plaintiff,  then  there  is  no  need  for  a 
trial,  but  merely  the  extension  of  the  Judg- 
ment. 

It  seems  to  us  tttat  any  other  construction 
than  this  would  have  a  tendency  to  destroy 
the  very  end  that  was  In  view  when  these 
speedy  judgment  acts  were  enacted  for  dif- 
ferent counties  of  the  state.  This  case  is  a 
good  illustration  of  the  effect  a  contrary  con- 
struction would  have.  Here  a  plaintiff  avails 
itself  of  a  local  procedure  which  promises 
to  give  it  prompt  action  upon  its  alleged 
claim,  but  immediately,  upon  raising  an  issue 
before  the  court  where  the  local  act  is  opera- 


tive, seeks  to  have  the  proceeding  delayed 
by  asking  for  a  removal  to  another  Juris- 
diction  and   thus   destroy   its   effectiveness. 

We  are  of  the  opinion,  therefore,  that  this 
case  should  be  remanded  to  the  superior 
court  In  order  that  the  Judgment  there  enter- 
ed may  be  strickm  out  and  ttut  that  court 
may  remand  it  to  the  circuit  court  for  Balti- 
more county. 

Order  reversed,  and  case  remanded;  ap- 
p^ees  to  pay  the  costs. 


PHILIJPS   SHEET  &  TIN  PLATE  CO.  ▼. 
W.  W.  BOYEB  &  CO.    (No.  13.) 

(Court  of  Appeals  of  Maryland.    June  20, 191S. 

Motion   for   Modification   Denied,   Dec. 

13,  1918.) 

1.  EsTOppKi,    «s>119  — WAirxB  — QtmmoNs 

FOB  COCBT. 

Whether  there  has  been  a  waiver  when  what 
is  claimed  to  constitute  such  waiver  is  admitted 
or  not  denied,  is  a  question  for  the  court. 

2.  ESTOPPXI.  «=9l20— Waiteb— iKSTRxrcnoifs. 

When  the  question  of  waiver  is  for  the  jniy, 
instructions  must  point  out  what  facts  the  jury 
must  find  from  the  evidence  in  order  to  infer  a 
waiver. 

3.  Salks  ®=>417—Evidbi(ce— Waives. 

In  action  for  breach  of  contract  for  sale  of 
tin  plate,  evidence  held  not  to  show  a  waiver  by 
the  seller  of  the  contract  provision  requiring 
apedficatians  to  be  furnished  60  days  before 
delivery. 

4.  Sales  4=9417— Fobfeitubb  of  Cortbact— 
Evidence. 

In  action  for  breach  of  contract  to  sell  tin 
plate  in  monthly  installments,  evidence  hM  not 
to  i^ow  that  the  seller  was  estopped  to  claim 
forfeiture  of  deliveries  for  five  months  because 
of  the  purchaser's  failure  to  furnish  specifica- 
tions. 

5.  Sai.es  «s»418(2)— Dajcaoks— Contbact  to 

SXLL. 

Under  the  Uniform  Sales  Act,  i  88,  the 
measure  of  damages  for  breach  of  contract  to 
deliver  tin  plate  is  the  difference  between  the 
contract  price  and  the  market  price  of  the  goods 
at  the  time  of  the  refusal  to  deliver,  in  the  ab- 
sence of  special  drcnmstances  showing  proxi- 
mate damages  of  a  greater  amount. 

Appeal  from  Superior  0>urt  of  Baltimore 
City;   Robert  F.  Stanton,  Judge. 

Action  by  W,  W.  Boyer  &  Ca  against  the 
Phillips  Sheet  A  Tin  Plate  Company.  Ver- 
dict and  judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BOYD,  0.  J.,  and  BRISCOB, 
THOMAS,  PATnSON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 
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(3a7enc«  A.  Tucker  and  Joseph  K  Ulman, 
both  of  Baltimore  (Knapp,  TJlman  &  Tucker, 
of  Baltimore,   on   the  brief),   for  appellant. 

Joseph  C.  France  and  Leigh  Bonsai,  both 
of  Baltimore,  for  appellees. 

BOYD,  C.  J.  The  'appellees  sued  the  ai^el- 
lant  oa  a  ccmtract  dated  December  3,  1915, 
by  which  the  appellant  agreed  to  sell,  and 
the  appellees  agreed  to  buy,  5,000  base  box- 
es of  tin  plate,  of  which  the  appellant  only 
delivered  2,923  boxes,  and  refused  to  deliver 
2,077  boxes.  A  verdict  for  12,840.38  was  ob- 
tained by  the  appellees,  and  this  appeal  Is 
frwn  the  Judgment  entered  thereon.  There 
are  34  bills  of  exception  in  the  record;  the 
last  one  embracing  the  rulings  on  the  pray- 
ers, three  of  which  were  granted  for  the 
plaintiffs  and  13  offered  by  the  defendant 
were  rejected,  and  its  special  exceptions  to 
each  of  those  prayers  of  the  plaintiffs  were 
overmled.  The  provisions  of  the  contract 
particularly  involved  in  this  appeal  are  the 
following : 

"Time  of  delivery:  In  approximately  equal 
monthly  qoantities;  each  month's  delivery  to 
be  treated  and  considered  ab  a  separate  con- 
tract daring  the  year  1916.  Specificatkms:  To 
be  given  at  least  60  days  in  advance  of  shipping 
date." 

Tl\e  price  named  was  "$3.60  f.  o.  b.  mill." 
The  appellant  is  a  manufacturer,  having  its 
general  office  and  one  of  its  rilling  mills  at 
Weirton,  W.  Va.,  and  it  had  a  selling  agen- 
<7  in  Philadelphia,  under  the  management 
nt  H.  M.  Davis,  who  was  in  the  habit  of 
taking  the  orders  i)er8onally  from  the  appel- 
lees, who  are  makers  of  tin  cans  and  pack- 
ers of  canned  goods  in  Baltimore.  The  par- 
ties bad  l>eai  dealing  with  each  other  for 
about  five  years. 

Bdmnnd  O.  White,  a  member  of  the  .firm  of 
W.  W.  Boyer  &  Co.,  appellees,  was  the  first 
witness  called.  While  he  was  on  the  stand, 
the  plaintiffs  offered  In  evidence  a  letter  to 
them  dated  December  14,  1915,  signed  in  the 
name  of  the  appellant  by  N.  M.  Davis,  anoth- 
er dated  ^  January  11,  1916,  signed  in  the 
iiame  way,  one  of  March  3,  1916,  from  the 
appellees  to  the  company,  at  Weirton,  W.  Va., 
and  then  one  from  the  appellant,  by  George 
Mendell,  "Manager  Order  Dept.,"  dated 
March  6,  1916.  The  first  exception  was  to 
permitting  the  witness  to  state  why  he  did 
not  make  any  reply  to  the  letter  last  re- 
ferred to.  He  said,  "I  didn't  see  any  neces- 
sity of  relying."  And  the  second  was  to 
the  question,  "They  offered  you  deliveries  in 
August?"  to  which  he  relied: 

"We  couldn't  wait  until  August  and  Septem- 
ber for  the  plate.  We  needed  the  plate  before 
that" 

Without  now  setting  out  those  letters.  It  is 
imfflcient  to  say  there  was  no  reversible  er- 
ror in  either  of  those  exceptions. 


The  theory  of  the  appellant  is  that,  if  there 
was  any  breach  of  the  contract  on  its  part, 
it  was  on  April  19,  1916,  as  shown  by  a 
letter  of  that  date,  and  that  hence  the  let- 
ters referred  to  In  the  bills  of  exception  from 
the  third  to  the  twenty-ninth,  inclusive,  all 
of  which  were  after  April  19th,  were  irrele- 
vant, immaterial,  or  calculated  to  mislead 
the  jury.  We  cannot  undertake  to  discuss 
all  of  them  separately,  and  we  will  now  only 
say  that  inasmuch  as  the  appellees  claim  that 
the  appellant  waived  the  provision  in  the 
contract  as  to  furnishing  specifications,  upon 
wbidi  the  appellant  relies  for  its  right  to  re- 
fuse to  furnish  the  2,077  i)oxes,  or  is  estop- 
ped to  set  up  that  defense,  some  of  those  let- 
ters were  material  and  relevant,  and  we 
would  hesitate  to  reverse  the  Judgment  for 
error.  If  any,  in  admitting  the  others.  No 
reversible  error  appears  in  the  rulings  In  the 
thirtieth,  tUrty-flrst,  and  thirty-second  ex- 
ceptions, as  we  cannot  see  how  any  injury 
could  have  been  dcme  by  those  rulings,  es- 
pecially when  the  answers  to  the  thirtieth 
and  thirty-second  are  considered.  The  thirty- 
third  can  be  more  conveniently  considered 
in   connection  with  the   prayers. 

The  language  tn  the  contract  wlilch  we 
have  quoted  above  would  seem  to  clearly  In- 
dicate that  the  parties  intended  that  the 
6,000  boxes  of  tin  plate  should  be  delivered  in 
installments  "In  approximately  equal  month- 
ly quantities"  during  the  year  1916,  and  that 
specifications  should  be  furnished  the  seller 
by  the  buyer  "at  least  sixty  days  in  advance 
of  shipping  date"  fixed  by  the  purchasers. 
Although  the  specifications  could  not  have 
been  given  in  time  for  shipments  in  Janu- 
ary, as  the  contract  was  not  made  until  De- 
cember 3,  1916,  they  could  have  been  given 
in  time  for  an  early  shipment  in  February, 
and  have  been  continued  until  the  end  of  the 
year.  It  was  not  intended  that  those  for 
each  shipment  should  be  precisely  for  the 
same  proportion  of  the  5,000  boxes,  as  the 
contract  was  "in  approximately  equal  month- 
ly quantities,"  and  it  would  have  been  im- 
practicable, U  not  impossible,  to  make  said 
shipments  in  precisely  the  same  amount,  but 
the  shipments  could  have  been  made  to  com- 
ply with  the  spirit  of  the  contract  by  adding 
something  like  the  eleventh  part  of  a  month's 
supply  to  each  month's  specifications.  There 
can  be  found  no  possible  Justification  in  the 
contract  itself  for  the  purchasers  refusing 
to  furnish  specifications  tmtil  they  saw  prop- 
er to  do  so,  and  then  sue  for  damages  for  re- 
fusal to  furnish  the  boxes  that  were  to  be 
delivered  In  the  early  part  of  the  year.  If 
they  could  do  so  for  four  or  five  months,  why 
not  wait  until  the  last  60  days  and  require 
the  seller  to  furnish  all  at  once?  The  pro- 
visions of  the  contract  in  reference  to  "time 
of  delivery"  and  "specifications"  would  be 
rendered  useless  If  that  could  be  done — ^par- 
ticularly that  part  which  said  "In  approxi- 
mately equal  monthly  quantittes." 
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The  question,  th&t,  is  whetber  the  seller 
waived  those  provisions,  or  Is  estopped  from 
rd^lng  on  them.  While  the  contract  Is  dat- 
ed December  3d,  the  record  shows  that  the 
seller  in  a  letter  of  December  4tb,  inclosed 
two  copies  of  it  to  be  signed  by  the  purchas- 
ers, one  copy  to  be  retained  by  the  latter, 
and  the  other  to  be  returned  to  the  seller. 
On  December  14tb  the  seller  wrote  to  the  pur- 
chaser : 

"Owing  to  the  unprecedented  demand  for  tin 
plate  which  has  caused  a  congestion  at  the 
mill  such  as  has  never  heretofore  existed,  we 
would  suggest  and  try  to  iiapress  upon  you 
the  necessity  of  letting  us  have  specifications 
now,  against  your  contract,  for  whatever  ma- 
terial you  will  require  for  shipment  during 
February  and  March.  We  are  bringing  this  to 
your  attention  now,  for  several  reasons:  First. 
You  know  there  la  a  clause  in  the  contract  to 
the  effect  that  specifications  must  be  furnished 
sixty  days  prior  to  time  of  shipment  desired. 
Second.  Specifications  are  placed  on  the  mill 
in  the  order  received.  Third.  If  you  delay,  you 
may  be  disappointed  in  getting  the  material 
when  you  want  it.  We  will  exert  ourselves  to 
the  utmost  to  take  care  of  your  requirements 
if  you  will  assist  us  to  the  extent  of  giving  us 
specifications  sixty  days  in  advance  of  shipping 
date.  Sincerely  trusting  that  we  may  have  your 
co-operation  during  1916,  we  are, 
'"Very  truly  yours." 

Mo  reply  was  made  to  that,  and  the  seller 
<m  January  11,  1916,  wrote  as  follows  : 

"We  again  beg  to  advise  you  that  the  steel 
and  tin  plate  situation  has  reached  such  an 
acute  state,  owing  to  the  unprecedented  demand 
upon  aU  mills,  it  will  be  to  your  interest  to 
specify  for  as  remote  delivery  as  you  can  pos- 
sibly estimate  your  requirements.  Specifica- 
tions have  already  come  to  us  in  such  volume 
that  all  of  our  mills  will  be  taxed  to  capacity 
for  several  weeks,  and  if  you  do  not  specify 
promptly,  we  fear  you  wiU  be  sorely  disappoint- 
ed by  not  having  plate  at  the  time  you  will  re- 
quire it." 

No  notice  was  taken  of  that  until  March 
3d,  seven  weeks,  whoi  the  purchasers  wrote 
to  the  seller: 

"Will  you  please  advise  us  promptly  tjhe 
earliest  date  you  can  make  shipment  of  tm 
plates  we  may  be  able  to  specify  within  the  next 
week  or  two?" 

In  reply  to  that  the  seller  wrote  on  March 
6th: 

"Replying  to  yours  of  March  3d,  would  ad- 
vise that  on  specifications  we  are  receiving  to- 
day our  promise  of  delivery  is  for  forwarding 
late  August  or  early  September,  and  we  could 
make  this  delivery  if  specifications  were  mailed 
to  us  promptly.  Conditions  are  changing  rapid- 
ly and  if  you  desire  shipment  made  in  accord- 
ance with  above  we  should  have  advice  by  re- 
ttim  mail." 

No  reply  was  made  to  that,  and  a  member 
of  the  firm  of  W.  W.  Boyer  &  Co.  testified 
that  they  did  not  reply  to  it  for  reasons  stat- 


I  ed  above.  It  will  be  rem«nbered,  however, 
I  that  they  had  not  yet  furnished  any  specifi- 
cations, and  even  if  the  seller  was  to  be  held 
strictly  to  the  terms  of  the  contract,  if  the 
appellees  had  furnished  the  specifications 
within  the  week  or  two  after  their  letter  of 
March  3d,  as  the  inquiry  suggested,  they 
could  not  have  required  the  seller  to  furnish 
the  boxes  until  some  time  after  60  days 
whldi  would  have  run  Into  May.  On  March 
10th  the  seller  wrote  as  follows : 

"Beferring  to  your  contract  No.  1352  we 
again  wish  to  call  your  attention  to  the  ab- 
normal demand  for  tin  plate  and  that  at  the 
present  time  our  mills  are  promising  deliveries 
on  new  specifications,  some  time  late  August  or 
early  September.  If  it  is  your  intention  to 
specify  against  your  contract  for  delivery  dur- 
ing that  period,  we  would  suggest  that  you 
do  so  without  further  delay.  Trusting  that  you 
will  give  this  matter  prompt  attention,  we  are," 
et& 

On  March  11th  the  purchasers  replied : 

"Your  favor  of  the  10th  inst  received  with 
reference  to  our  sending  you  specifications  on 
contract  No.  1352,  and  we  carefully  note  con- 
tents. This  matter  is  now  having  our  atten- 
tion, and  we  hope  to  be  able  to  send  you  some 
specificationB  at  an  early  date." 

Notwithstanding  what  was  said  In  that 
letter,  written  over  three  months  after  the 
contract  was  made,  the  pnrchasers  did  not 
send  specifications,  and  the  seller  wrote  on 
April  19th  the  following  letter: 

"Beferring  once  more,  if  you  please,  to  yoar 
contract  (our  number  1362)  whidi  calls  for  5,000 
boxes  tin  plate  to  be  specified  for  in  approxi- 
mately equal  monthly  quantities,  sixty  daya 
in  advance  of  shipping  dates,  we  beg  to  call 
your  attention  to  the  fact  that  according  to  the 
terms  of  the  contract  you  have  forfeited  five 
months'  quota  on  account  of  your  failure  to 
specify,  thus  leaving  a  balance  of  but  2,920 
base  boxes  to  which  you  are  entitled  for  ship- 
ment during  the  balance  of  the  year  beginning 
with  the  month  of  June,  provided  we  have  spec- 
ifications for  the  June  quota  prior  to  May  1st." 

That  was  sent  by  H.  M.  Davis  from  the 
Philadelphia  ofBce.  It  seems  to  have  brought 
some  life  into  the  purchasers  with  reference 
to  the  contract,  and  from  that  time  on  they 
became  the  aggressive  parties.  The  next  day, 
April  20th,  they  replied : 

"Your  letter  of  the  19th  received  signed  H. 
M.  Davis,  initialed  M.,  and  contents  noted.  The 
letter  we  take  it  is  a  general  communication  and 
not  intended  to  apply  to  us  as  we  have  never 
been  required  by  yourselves  or  any  other  maker 
of  tin  plate  to  take  our  plate  out  in  equal 
monthly  installments.  We  have  been  given  by 
you  and  others  the  entire  year  to  take  out  our 
contracts,  and  the  present  year  has  not  been 
made  any  exception.  , 

"We  wrote  Weirton  as  early  as  March  8d 
asking  how  soon  you  could  make  delivery  of 
specifications  to  be  sent  the  next  few  days. 
Mr.  Mendell  wrote  us  under  date  of  March 
6th  that  your  promise  of  delivery  was  for  for- 
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warding  late  Augost  or  eady  September,  about 
Bix  montha'  delivery.  TUs  was  too  far  off,  and 
we  bad  to  specify  where  we  coald  get  earlier 
delivery,  fifteen  weeks  to  four  months.  We 
then  decided  to  take  our  contract  with  you 
iu  the  last  quarter  and  if  yon  desire  us  to  give 
Fp<K?ifications  for  the  5,000  boxes  in  the  next 
few  days  we  will  do  so,  although  it  would  suit 
OS  better  to  specify  somewhat  later." 

The  concluding  paragraph  shows  how  dan- 
geroos  it  is  to  depart  from  at  least  the  spirit, 
to  say  nothing  of  the  letter,  of  a  contract — 
"We  then  decided  to  take  our  contract  with 
you  in  the  last  quarter,"  etc. — and,  although 
they  say  they  then  decided  to  do  that,  they 
did  not  seem  to  think  it  incumbent  on  them 
to  even  inform  the  seller  of  their  decision. 
It  was  not  until  the  notice  of  a  forfeiture 
that  they  were  moved  to  announce  their  de- 
cision. Although  they  said  that  the  provi- 
sion of  delivery  In  late  August  or  early  Sep- 
tember, made  In  the  seller's  letter  of  March 
6th,  was  too  far  off,  and  they  decided  "to 
take  our  contract  with  you  in  the  last  quar- 
ter," and  said,  "If  you  desire  us  to  give 
qtedficatlons  for  the  5,000  boxes  in  the  next 
few  days  we  will  do  so,  although  it  would 
suit  us  better  to  specify  somewhat  later," 
on  April  28th  they  wrote  to  enter  their 
specifications  on  account  of  the  contract  for 
1,870  packages,  which  counsel  for  the  plain- 
tiffs said,  as  stated  in  the  record,  "are  equiv- 
alent to  2,923  base  boxes."  Those  specifica- 
tions were  for  delivery  June  80th,  July  30th, 
August  SOth,  September  15th,  October  Ist, 
and  November  SOth.  By  understanding  of 
counsel  announced  at  the  trial  no  point  was 
made  as  to  the  three,  boxes,  and  the  letter  was 
treated  as  being  a  sx>ecificatiOD  for  2,920  base 
boxes,  which  is  the  number  the  seller  claim- 
ed was  all  It  was  bound  to  deliver,  as  shown 
by  the  letter  of  April  19th  declaring  the  for- 
feiture for  previous  months.  A  letter  from 
the  seller  dated  April  28th — being  of  the 
game  date  as  the  specifications  and  the  two 
probably  having  crossed  in  the  malls — refer- 
red to  the  letter  of  Mr.  Davis  of  April  19th, 
ratified  the  latter  and  concluded  as  follows: 

"The  demand  for  tin  plate  during  this  year 
has  been  and  c«Mitinue8  to  be  enormous  and 
while  in  former  years,  in  the  absence  of  such 
a  condition,  contracts  were  treated  with  more 
or  less  leniency,  such  treatment  is  out  of  the 
qaestion  now  for  our  friends  must  live  up  strict- 
ly to  their  contracts,  if  we  are  to  have  any 
chance  at  all  of  performing  our  part  of  the 
obligation.  The  manufacturers  from  whom  we 
parthase  our  raw  material  allow  us  absolutely 
no  leeway  whatever  and  we  must  perforce  take 
the  same  position  with  our  customers." 

Ey&i  then  no  specifications  were  furnish- 
ed for  the  2,077  boxes  until  the  letter  of  Do 
tober  27th,  which  the  appellees  claim  were 
such;  but  they  did  furnish  them  for  the 
2,920  (2,923,  as  explained  above)  boxes  which 
the  seller  notified  them  were  all  they  were 
leqaired  to  tomiSh. 


On  May  4th  the  purchasers  wrote  that  they 
bad  that  day  wired  the  seller  about  an  ac- 
knowledgment of  the  specifications  (which 
were  dated  April  28tb)  and  acknowledged 
receipt  of  a  telegram  that  it  was  mailed. 
That  was  dated  May  2d,  the  dates  above  re- 
ferred to  were  placed  under  a  heading  of 
"Shipments  Requested,"  and  on  it  was  a  state- 
ment "Shipment  Promised  Start  Shipmoit 
Late  August"  On  JUly  25th  the  purchasers 
wrote  the  s^er,  "We  understand  you  ex- 
pect to  ship  the  June  30tb  and  July  30tb 
portions  latter  part  of  August,"  and  the  sell- 
er replied,  on  July  27th,  "We  regret  we  will 
not  be  able  to  commence  shipping  against 
this  speciflcatlon  until  the  early  part  of 
October."  The  purchasers  replied  that  the 
letter  was  a  surprise  to  them,  but  said  they 
would  help  them  by  waiting  until  October 
Ist  for  all  therein  specified  excepting  those 
of  August  SOth  and  September  16th,  whidi 
they  said  they  would  have  to  have  by  all 
means.  That  was  .met  by  a  letter  of  August 
2d  in  which  it  was  said  it  would  be  Impoa- 
sible  to  prepare  any  of  the  material  for  for- 
warding earlier  than  October.  A  number 
of  letters  passed  between  them,  and  the 
purchasers  were  urging  the  seller  to  furnish 
them  some  of  the  items  earlier,  but  on  Sep- 
tember 27th  the  seller  wrote  they  would  be 
unable  to  furnish  any  until  during  the  month 
of  November.  Several  letters  then  appear  in 
the  record  which,  to  speak  mildly,  do  not  re- 
flect credit  upon  the  seller.  No  one  can  read 
the  letters  without  being  convinced  that  the 
seller  declared  a  forfeiture  because  tin  plate 
had  advanced;  but  the  question  is  not  th^r 
reason  for  declaring  a  forfeiture,  but  their 
right  to  do  so,  and,  on  the  other  hand,  it  is 
equally  apparent  that  the  difference  in  the 
positions  taken  by  the  purchasers  in  the  lat- 
ter part  of  the  year  from  their  action  in 
the  early  part  of  1916  was  owing  to  that  rise 
in  price.  If  the  market  had  declined  below 
the  ctMitract  price,  it  is  clear  that  the  appel- 
lees would  not  have  insisted  upon,  and  could 
not  have  been  held  for,  the  2,077  box«  after 
tlie  letter  of  April  19th.  In  a  letter  from  the 
purchasers  to  the  seller  of  October  27,  1916, 
most  of  which  has  no  relevancy  to  this  case, 
as  It  simply  gives  Mr.  White's  version  of 
their  former  dealings,  which  the  seller  had 
referred  to  in  justification  of  its  position  In 
Insisting  upon  a  forfeiture,  the  concluding 
paragraph  is  claimed  to  furnish  spedficatlons 
for  the  2,077  base  boxes  not  delivered.    It  is : 

"We  are  still  of  the  (^inicm  that  your  better 
nature  and  real  self  will  see  that  you  are  all 
wrong  in  the  position  you  have  taken  and  we 
confidently  expect  to  receive  from  you  2,077 
base  boxes  to  complete  specifications  on  our 
contract  No.  1352,  which  yon  may  ship  us 
December  29th  or  BOth,  more  than  60  days 
from  now,  in  1,038  packages  of  20x28-90  lb. 
plates  Bessemer  plates  or  open  hearth  plates, 
whichever  is  most  convenient  to  yon." 
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Bat  tbe  torfettore  had  been  declared  long 
before  that;  and  while  a  great  deal  ot  cor- 
respondence passed  between  tbe  parties — ^the 
pnrdiasers  trying  to  persuade  tbe  seller  to 
famish  the  other  boxes,  and  the  parties  giv- 
ing their  respectlre  reasons  for  their  posi- 
tions— the  s^er  declined  to  furnish  th^n. 
The  letter  of  October  27th  wholly  ignores  the 
proTlri<»  "in  aK>roxlmately  equal  monthly 
aoantitles,"  and  seemed  to  be  on  the  thtory 
that  their  decision,  annonnced  in  their  letter 
of  April  20th,  "to  take  our  cmtract  with  you 
In  the  last  quarter,"  was  binding  on  the  ap- 
pellant, which  it  dearly  was  not. 

[1, 2]  We  have  thus  set  out  tbe  facts,  being 
almost  wholly  shown  by  the  correspondence, 
at  great  length,  and  there  can  be  no  doubt 
that  tbe  failure  of  tbe  appellees  to  comply 
with  the  terms  of  the  contract  as  to  famish- 
ing spedflcatlons  would  preclude  a  recovery 
by  than  unless  waived  by  tbe  appellant,  or 
it  is  estopped  from  setting  up  tbe  defense. 
Unless  there  was  such  waiver  or  estoppel, 
the  appellant  in  our  judgment  was  clearly 
authorized  to  declare  a  forfeiture  for  so 
much  as  was  covered  by  the  default  of  the  ap- 
pellees. After  briefly  referring  to  some  of 
the  authorities,  we  will  consider  the  ques- 
ti<m  of  waiver  and  estoppel  as  raised  by  the 
prayers.  Under  our  decisions,  it  Is  for  the 
court,  and  not  the  jury,  to  determine  wheth- 
er there  has  been  a  waiver  when  what  is 
claimed  to  constitute  a  waiver  is  admitted  or 
not  denied  (Spring  Garden  Mut.  Ins.  Co.  v. 
Evans,  9  Md.  1,  66  Am.  Dec.  30;  Walter  v. 
Bloede  &  Co.,  04  Md.  80,  50  Atl.  433;  Miller 
V.  Mantlk,  116  Md.  279,  81  Atl.  797),  although, 
when  "the  alleged  waiver  is  to  be  inferred 
from  facts  and  circumstances  resting  entirely 
upon  parol  evidence,  tbe  question  of  waiver 
vel  non  is  one  for  the  jury  under  Instructions 
from  the  court  indicating  to  them  the  por- 
tions of  the  evidence  from  which  they  may 
infer  the  waiver,  but  it  is  erroneous  in  such 
cases  to  leave  to  the  Jury  the  broad  question 
whether  there  was  a  waiver  without  any  In- 
dication of  what  facts  they  must  find  frMn 
the  evidence  in  order  to  infer  the  waiver." 
Pentz  V.  Penn.  Fire  Ins.  Co.,  92  Md.  444,  48 
Atl.  139,  quoted  in  full  In  Sumwalt  Co.  v. 
Knickerbocker  Co.,  112  Md.  437,  444,  77 
Atl.  56. 

In  this  case  all  that  occurred  between  tbe 
IMirtles  prior  to  April  19,  1916,  tbe  date  of 
tbe  alleged  forfeiture,  is  to  be  found  In  the 
letters  which  we  have  set  out  in  fulL  It  is 
admitted  that  up  to  that  time  there  bad  been 
no  conversations  between  the  agents  or  rep- 
resentatives of  the  respective  parties.  It 
is  true  that  there  had  been  dealings  between 
them  in  former  years,  in  which  the  appellees 
claim  that  the  appellant  did  not  require  strict 
compliance  with  the  terms  of  the  contract  in 
reference  to  delivery  and  specifications ;  but 
without  regard  to  how  far  the  terms  of  those 
contracts  were  similar  to  those  in  this,  it 


seems  clear  to  us  that  the  appellees  had  no 
right  to  assume  that  such  leniency  would  bf 
extended  imder  this  contract  The  letter  of 
December  14,  1915,  from  the  appellant  in- 
formed them.  If  they  did  not  know  it  before, 
that  the  conditions  were  wholly  different 
from  what  they  had  been,  and  it  called  tbe 
appellees'  special  attention  to  tbe  clause  in 
reference  to  the  spedflcatlons.  That  letter 
was  written  about  ten  days  after  the  contract 
was  executed.  It  is  contended  that  the  ex- 
pression, "If  you  delay,  you  may  be  disap- 
pointed in  getting  the  material  when  you 
want  it,"  was  an  intimation  that  any  default 
on  the  part  of  the  appellees  would  simply 
result  in  delay  and  not  In  a  forfeiture,  but 
that  construction  was  not  justified  under  tbe 
existing  conditions  of  business  referred  to 
in  the  early  part  of  the  letter.  The  specifica- 
tions were  required  to  be  furnished  "at  least 
60  days  in  advance  of  shipping  date,"  and 
hence  could  under  tbe  contract  be  given  more 
than  60  days  in  advance  of  the  time  the  tin 
plate  was  wanted  by  the  appellees.  It  would 
not  have  been  a  violation  of  the  contract  to 
give  the  notice  In  December  for  the  material 
to  be  furnished  In  March,  or  later.  The  ne- 
cessity for  spedflcatlons  is  admitted  by  Mr. 
White,  one  of  the  appellees.  He  said  that 
he  knew  that  manufacturers  of  sheet  tin  had 
to  purchase  their  sheet  bars  of  steel  ahead 
of  time,  so  as  to  prepare  for  the  particular 
sizes  and  weights  they  were  to  roll;  that 
they  "order  in  tons,  and  then  they  specify 
any  particular  size  of  sheet  bars,  and  that 
is  why  they  want  sixty  days'  notice,  so  they 
can  specify  their  tonnage  and  get  the  size 
bars  they  want."  The  prrfVislon  for  the  speci- 
fications is  therefore  a  very  material  part 
of  the  contract,  and  although  when  business 
is  dull  the  manufacturer  can  afford  to  be 
lenient,  and  can  perhaps  get  his  orders  for 
material  promptly  filled  so  as  to  enable  him 
to  supply  his  customers,  even  on  less  than 
60  days'  notice,  it  must  be  apparent  to  every 
one  that  that  cannot  be  expected  when,  as 
the  letter  stated,  there  is  an  "unprecedented 
demand  for  tin  plate  which  has  caused  a 
congestion  at  the  mills  such  as  has  never 
heretofore  existed."  That  failed  to  move  the 
appellees,  and  the  appellant  sent  the  letter 
of  January  11,  1916.  That  was  not  a  waiv- 
er; on  tbe  contrary,  it  was  a  strong  sugges- 
tion for  speedy  speclficaticms  "for  as  remote 
deUvery  as  you  can  possibly  estimate  your 
requirements."  What  was  said  In  Sumwalt 
Co.  V.  Knickerbocker  Co.,  112  Md.  at  page 
447,  77  Atl.  56,  about  the  third  prayer,  is 
very  applicable  to  the  request  made  by  the 
ai^iellant  lor  remote  delivery.  It  is  diffi- 
cult to  understand  how  that  letter  could 
have  been  thought  to  be  a  waiver  of  q;>eclflca- 
tlons,  but  it  brought  no  response  until  Miarch 
3d,  nearly  two  mcmths,  and  the  appellees  had 
failed  to  furnish  any  specifications  during 
Dec^nber,  January,  or  Febraary— althoagh 
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warned  on  December  14tb  of  the  great  de- 
mand for  tin  plate.  Then  when  the  appellant 
replied  on  March  6th  that  on  speclflcations 
they  were  then  receiving  they  promised  de- 
llrerles  in  late  Augnst  or  early  September, 
and  said  it  would  do  that  for  them  if  the 
speclflcations  were  mailed  promptly,  and 
again  on  March  10th  urged  the  speclflcations 
to  be  famished  If  they  wanted  deliveries 
in  August  or  September,  nothing  moved  the 
appellees  until  the  notice  of  forfeiture  by 
the  letter  of  April  19th.  The  appellees  under- 
take to  justify  •  their  unbusinesslike  conduct 
of  not  even  replying  by  saying  that  the  times 
for  deliveries  proposed  by  the  appellant  were 
too  far  off  to  answer  their  purposes.  What 
did  they  expect  the  appellant  to  do?  Was 
it  to  remain  Idle,  and  not  take  any  orders 
until  the  api>ellee8  furnished  speclflcations? 
As  they  not  <»ly  did  not  furnish  them  at  the 
times  the  contract  clearly  contemplated,  that 
Is  to  say,  monthly,  and  even  ignored  the  ur- 
gency of  the  appellant,  although  they  said  in 
their  letter  of  March  Sd  that  they  might  "be 
able  to  specify  within  the  next  week  or  two," 
but  did  not  furnish  any  spedflcatlons  until 
April  28th,  which  was  after  the  forfeiture 
of  the  2,080  boxes,  the  appellant  had  the  right 
to  c<Mitract  with  others  and  not  wait  until 
the  appellees  chose  to  furnish  them. 

[3]  Under  the  above  authorities,  plalntlfFs' 
"D  prayer"  was  erroneously  granted,  because 
it  was  for  the  court  to  determine,  under  the 
circumstances  of  this  case,  whether  there 
bad  been  a  waiver  of  the  provision  as  to  fur- 
nishing specifications;  but,  even  if  it  had 
been  a  question  for  the  Jury,  it  was  necessary 
to  point  out  in  the  prayer  what  facts  "they 
must  find  from  the  evidence  in  order  to  infer 
the  waiver."  We  cannot  agree  with  the  ap- 
pellees that  there  was  a  waiver,  and  that 
hence  there  was  no  reversible  error.  From 
what  we  have  said  it  will  be  seen  that  in  our 
judgment  there  was  no  such  waiver.  The 
suit  is  not  to  recover  damages  for  not  fur- 
nishing the  2,923  boxes  according  to  contract, 
and  hence  whether  the  defendant  was  unable 
to  make  prompt  deliveries  of  than  Is  not 
material.  The  appellees  accepted  them  when 
they  were  delivered,  and  there  is  no  evidence 
to  show  that  they  suffered  any  loss  by  not 
getting  them  when  they  should  have  been  de< 
Uvered.  On  the  contrary,  as  the  price  was 
rising,  they  perhaps  gained  by  the  delays  of 
the  appellant;  but  whether  that  be  so  or  not. 
If  the  appellant  was  liable  for  a  breach  in 
reference  to  those  boxes,  the  appellees  did 
not  seek  to  recover  for  such  breach  in  this 
case.  If  the  appellees  bad  complied  with 
the  evident  meaning  of  the  contract,  and 
bad  furnished  the  speilfications  in  the  early 
part  of  the  year.  It  may  be  that  the  appellant 
would  have  been  prepared  to  furnish  all 
with  reasonable  promptness;  but  the  con- 
duct of  the  appellees  was  calculated  to  leave 
the  appellant  In  doubt,  up  to  April  19,  1916, 


whether  they   would  furnish  any  specifica- 
tions, or  carry  out  their  part  of  the.  contract. 

[4]  Nor  do  we  think  that  the  ai^>ellant  wa« 
estopped  to  claim  a  forfeiture,  as  assarted 
in  its  letter  of  April  19,  1916,  of  the  Install- 
ments deliverable  during  the  early  part  of 
that  year,  for  which  specifications  should  . 
have  been  famished  by  that  time,  and  hence 
plaintiffs'  "B  prayer"  should  not  have  been 
granted.  E^om  what  we  have  said,  it  fol- 
lows that  the  plaintiffs'  "F  prayer"  was  also 
erroneous.  The  verdict  ot  the  Jury  shows 
that  it  allowed  damages  for  the  2,077  boxes 
and  interest,  which  It  could  well  do  under 
that  prayer;  but  it  ought  to  have  be^i  lim- 
ited to  such  damages  as  the  plaintiffs  sus- 
tained for  so  much  of  the  one-eleventh  of  the 
whole  number  of  boxes  contracted  for  as 
had  not  been  furnished.  As  the  appellees 
could  not  furnish  the  specifications  in  time 
for  January  deliveries,  under  the  terms  of 
the  contract,  the  appellant  could  only  forfeit 
four  months  on  April  19,  1916;  but  we  will 
speak  of  the  measure  of  damages  later. 

Prayers  1,  2,  3,  and  3%  of  the  defendant 
were  properly  rejected,  as  the  plaintiffs  were 
entitled  to  recover  something.  Without  dis- 
<^ssing  all  of  the  other  prayers  of  the  de- 
fendant. Its  eighth  and  tenth  seem  to  us  to 
be  about  correct  The  theory  on  which  they 
were  drawn  is  correct,  but  we  will  not  stop 
to  calculate  the  precise  sums.  As  the  con- 
tract was  limited  to  the  year  1916,  and  sped- 
flcatlons could  not  be  given  60  days  in  ad- 
vance for  January,  and  deliveries  were  to 
be  "in  approximately  equal  monthly  quanti- 
tles,"  there  should  have  been  about  454% 
boxes  per  month  (one-eleventh  of  the  5,000), 
and  the  four  months  for  which  there  was  a 
forfeiture  made  about  1,818,  the  quota  for 
the  months  of  February,  March,  April,  and 
May,  being  the  amount  named  in  the  eighth 
prayer.  The  defendant,  however,  did  deliver 
2,923,  while  for  the  seven  months  left  to  the 
end  of  the  year  the  appellees  were  entitled 
to  about  8,181%  boxes,  leaving  258%,  or 
259  as  the  defendant's  tenth  prayer  states. 
As  the  exact  number  per  month  was  454<>/ii> 
instead  of  454%,  the  269  was  approximately 
correct,  and  therefore  we  think  those  pray- 
ers were  substantially  right. 

[a]  The  measure  of  damages  under  the  Uni- 
form Sales  Act  (article  8S.  |  88  of  the  Code) 
w4  think  should  have  been  "the  difference 
between  the  contract  price  and  the  market  or 
current  price  of  the  goods  •  •  •  at  the 
time  of  the  refusal  to  deliver";  there  being 
no  special  circumstances  showing  proximate 
damages  of  a  greater  amount,  and  there  being 
no  time  fixed  for  the  delivery  when  the  re- 
fusal to  deliver  took  place.  There  was  there- 
fore error  in  the  thlrty-tliird  exception  In  not 
granting  the  motion  of  the  defendant  to 
strike  out  the  evidence  of  Mr.  Thompson  and 
so  much  of  Exhibit  No.  42  referred  to  and  in- 
coriwrated  therein  as  purports  to  give  the 
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market  price  of  tin  plate  subsequent  to  the 
month  of  April,  1916;  that  evidence  having 
been  admitted  subject  to  exceptions. 

It  follows  that  the  Judgment  must  be  re- 
versed. 

Judgment  reversed,  and  new  trial  award- 
ed ;   the  Appellee  to  pay  the  costs. 


RIGGIN  T.  LANKFORD.    (No.  T7.) 
(Court  of  Appeals  of  Maryland.    Oct.  22,  1918.) 

1.  EltfonoRB  <3=>51— OFmcEBs  —  Supbrvisob 
OF  EiiEOTiows— Appointmbht  —  "Civil  0»- 

FlClt." 

The  office  of  supervisor  of  Sections  is  a 
"civil  office"  within  the  meaning  of  Const,  art 

2,  {  10,  empowering  the  Governor  to  nominate 
and  appoint  all  civil  and  military  officers  of 
the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CTivil 
Office.] 

2.  Elections  €=»49— Sitpebvisobb  of  Bleo- 
TioN— Power  of  Leqisultube. 
^e  office  of  sopervisor  of  elections  is  of 
statutory  creation,  and  the  Legislature  may 
modify,  control,  or  abolish  it  or  change  the  meth- 
od of  appointment  without  violating  the  Consti- 
tution. 

8.  Electiowb  €=351— Officers— Appointmbwt 

— SUBHISSION    TO    SXNATE. 

Where  the  Senate  rejects  the  Governor's 
appointee  for  supervisor  of  elections  submitted 
under  Code  Pub.  Oiv.  Laws,  art  33,  §  1,  and 
under  Const  art  2,  S  13,  requiring  civil  officers 
to  be  nominated  to  the  Senate,  the  Governor,  if 
the  Senate  is  not  then  m  session,  may  appoint 
another  without  submitting  his  name  to  the 
Senate. 

Appeal  from  Circuit  Court,  Somerset  Coun- 
ty ;  Robt  F.  Duer,  Judge. 

Proceedings  for  mandamus  by  John  W. 
Riggln  against  Edward  B.  Lankford.  From 
an  order  dismissing  the  petition,  plalntlfF 
an;>eals.  Reversed  and  remanded,  with  direc- 
tions. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BDBKE,  THOMAS,  PATTISON,  URNEB, 
STOCKBRIDGE;  and  CONSTABLE,  JJ. 

Gordon  Tnll,  of  Princess  Anne,  for  sp- 
pdlant 

Joshna  W.  <Mlles,  of  Princess  Anne,  for  ap- 
pellee. 

BURKE,  J.  At  the  January  session  of  the 
Legislature  of  Maryland  for  the  year  1916, 
the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  apiwiuted  Edward  B. 
Lankford,  Lambert  W.  Cox,  and  George  H. 
Ford  to  be  and  constitute  the  board  of  su- 
pervisors of  election  for  Somerset  county. 
These  appointees   were  commissioned,  and 


qualified,  and  entered  upon  the  duties  of  their 
office. 

In  J.inuary,  1918,  the  Democratic  state  cen- 
tral committee  for  Somerset  county  submit- 
ted to  the  Governor  the  names  of  four  eligi- 
ble persons,  viz.  Lorie  C.  Quinn,  Jr.,  John  W. 
Riggln,  William  J.  Phillips,  and  John  W. 
Morris,  with  the  request  that  he  select  one  of 
said  persons  to  represent  the  Democratic 
party  of  Somerset  county  as  an  election  su- 
pervisor for  that  county  for  two  years  be- 
ginning the  1st  day  of  May,  1918.  From  this 
list  the  Governor  selected  Lorie  C.  Qulnn,  Jr., 
to  represent  the  Democratic  party,  and  from 
a  list  submitted  by  the  Republican  state  cen- 
tral committee  for  Somerset  county  he  se- 
lected George  H.  Ford.  These  two  persons, 
together  with  Henry  J.  Waters,  who  was  the 
Governor's  personal  selection,  were,  within 
60  days  from  the  commencement  of  the  ses- 
sion of  1918,  nominated  to  the  Senate  for  ap- 
pointment and  confirmation  as  the  board  of 
election  supervisors  of  Somerset  county  for 
2  years  beginning  on  the  1st  day  of  May, 
1918,  to  succeed  the  board  of  supervisors  of 
election  above  mentioned,  then  holding  office 
in  Somerset  county.  Ttxe  Senate  confirmed 
the  nomination  of  George  H.  Ford  and  Henry 
J.  Waters,  but  within  10  days  next  before 
the  adjournment  of  the  Legislature,  to  wit, 
on  the  27th  of  March,  1918,  rejected  the  nom- 
ination of  Lorie  C.  Qulnn,  Jr.  After  the  ad- 
journment of  the  Legislature  the  Grovemor, 
on  the  20th  day  of  May,  1918,  appointed  and 
commissioned  the  appellant,  John  W.  Riggln, 
who  was  one  of  the  persons  submitted  for  ap- 
pointment by  the  Democratic  state  central 
committee  for  Somerset  county,  a  supervisor 
of  elections  to  represent  the  Democratic  par- 
ty, vice  L.  O.  Quinn  rejected.  Riggln  qualified 
under  the  appointment  as  supervisor  of  elec- 
tions for  Somerset  county  by  taking  the  re- 
quired oath  of  ofllce  before  the  derk  of  the 
circuit  court  for  Somerset  county  on  the  23d 
day  of  May,  1918.  He  possessed  the  qualifi- 
cations prescribed  by  laW  for  the  office  of 
supervisor  of  elections. 

Edward  B.  Lankford,  who,  as  above  stated, 
was  appointed  and  qualified  in  1916  as  a  su- 
pervisor of  elections,  'claiming  that  the  ap- 
pointment and  qualification  of  John  W.  Rig- 
gln was  illegal,  refused,  upon  the  request  of 
said  Riggln,  to  vacate  and  surrender  to  him 
the  office  of  supervisor  of  elections,  to  which 
he  had  been  appointed  In  1916,  together  with 
certain  books  and  papers  of  saidwofflce  then  in 
his  possession.  He  is  now  in  the  possession 
of  said  office  and  is  discharging  the  duties 
thereof. 

The  appellant  filed  a  petition  In  the  cir- 
cuit court  for  Somerset  county  in  which,  aft- 
er stating  the  essential  facts  which  we  have 
set  forth,  together  with  certain  other  facts, 
which  for  the  purposes  of  this  case  need  not 
be  considered,  he  prayed: 
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"That  a  writ  of  mandamus  may  be  issued  di^ 
rected  to  the  said  Bdward  B.  Lankford,  former 
member  of  the  board  of  superrisors  of  elections 
for  Somerset  county,  as  aforesaid,  commanding 
him  to  vacate,  give  up,  and  surrender  to  your 
petitioner  the  office  of  supervisor  of  elections 
for  Somerset  county,  whia^  is  by  him  unlawfully 
held  and  exercised,  to  the  damage  of  your  peti- 
tioner and  to  the  detriment  of  the  public  service, 
and  also  commanding  him  to  return  to  the  olBce 
of  the  board  of  supervisors  of  elections  for 
Somerset  county  the  said  Minute  Book,  and  all 
other  property  belonging  to  said  board  in  his 
possession,  whatsoever  may  be  its  nature,  kind, 
or  description,  and-  further  commanding  him, 
his  agents,  servants,  employfis,  and  assistants, 
to  desist  from  interfering  or  intermeddling  in 
any  manner  with  your  petitioner  or  bis  associ- 
ates in  office  in  the  legal  performance  of  their 
dnties  aa  the  board  of  supervisors  of  elections 
for  S<»nerset  county." 

The  answer  of  the  appellee  to  this  petition 
did  not  deny  any  of  the  essential  fticts,  but 
set  out  in  the  third  paragraph  of  Ills  answer 
the  following  facts  and  constructions  of  law 
as  constituting  good  cause  why  the  writ  of 
mandamus  should  not  issne: 

"(1)  That  at  the  time  of  his  original  appoint- 
ment as  a  member  of  the  board  of  supervisors 
of  election  for  Somerset  county,  dnrlng  the  ses- 
sion of  the  Legislatare  of  1916k  a*  aUeged  in  the 
first  paragraph  of  said  petition,  his  said  ap^int- 
mcnt  was  made  by  the  Governor  of  Maryland, 
by  and  with  the  consent  of  the  Senate,  from  the 
list  of  qualified  persons  submitted  to  the  Gov- 
ernor by  the  then  Democratic  state  central  com- 
mittee for  Somerset  county,  to  represent  the 
Democratic  party  on  said  board,  and  your 
respondent  was  so  appointed  to  represent  said 
Democratic  party  of  said  county  on  said  board 
in  accordance  with  the  provisions  of  the  election 
laws  of  Maryland  in  such  case  made  and  pro- 
vided ;  (2)  that  he  is  advised  and  alleges  that, 
having  been  so  appcrinted,  he  is  entitled  to  serve 
in  such  capacity  until  his  successor  shall  be 
appointed  and  qualified  according  to  law ;  that, 
the  said  Lorie  C.  Quinn,  Jr.,  having  been  re- 
jected by  the  Senate  of  Maryland,  upon  his 
nomination  as  aforesaid  to  that  body  by  the 
Governor  of  Maryland,  as  the  representative  ofr 
the  Democratic  party  aforesaid  on  said  board, 
yonr  respondent  lawfully  continued  in  office  as 
m  member  of  the  board  of  supervisors  of  elec- 
tion of  Somerset  county  under  his  appointment 
aforesaid,  and  is  entitled  to  so  serve  until  the 
appointment  and  qualification  according  to  law 
of  his  successor ;  (3)  that,  the  Senate  of  Mary- 
land having  rejected  the  nomination  of  laoile 
C.  Quinn,  Jr.,  in  the  manner  and  at  the  time 
■et  out  in  plaintiff's  petition,  and  at  a  time  also 
when  the  Governor  of  Maryland  was  afforded 
ample  opportunity  before  the  adjournment  of  the 
Legislature  of  1918  to  nominate  to  said  Senate 
some  other  snitable  person  to  serve  in  said  of- 
fice, if  he  so  desired,  the  said  Governor  is  not 
authorized,  required,  or  permitted  by  law,  after 
the  final  adjournment  of  the  Legislature,  nnder 
the  conditions  and  In  the  state  of  circumstances 
above  set  forth,  to  make  an  appointment  of 
supervisor  of  election  for  Somerset  county  to 
take  the  place  of  your  respondent,  without  the 
Senate's  consent,  and  at  a  time  when  such  con- 
sent could  not  be  obtained;    (4)  that  he  is  ad- 


vised and  alleges  that  no  vacancy  existed  in  said 
office,  and  that  the  Governor  could  not  create 
a  vacancy,  and  your  respondent  continued  in 
office  as  the  only  legal  and  qualified  member  of 
the  board  of  supervisors  of  election  for  Somerset 
county  to  represent  the  Democratic  party  of 
said  county  on  said  board." 

To  this  answer  the  appellant  demurred. 
The  demurrer  was  overruled,  and,  the  appel- 
lant declining  to  plead  further,  the  petition 
was  dismissed  hy  order  of  court  The  appeal 
before  us  was  taken  from  that  order. 

This  court  on  the  15th  day  of  October,  1918, 
filed  In  the  case  the  following  per  curiam 
opinion: 

"The  conrt  being  of  opinion  that  the  Gov- 
ernor had  the  power  to  appoint  the  appellant, 
John  W.  Ri«Kin,  at  the  time  the  appointment 
was  made,  and  that  the  demurrer  to  the  answer 
should  have  been  sustained,  it  is  ordered  this 
15th  day  of  October,  1918,  by  the  Court  of  Ap- 
peals of  Maryland  that  the  order  of  the  lower 
court  overruling  the  demurrer  and  dismissing  the 
petition  of  said  John  W.  Biggin  be  reversed, 
and  the  cause  remanded,  in  order  that  a  writ 
of  mandamus  issue  aa  prayed.  An  opinion  will 
be  filed  later  giving  the  reasons  of  the  court 
more  fully  for  the  conclusion  readied." 

[1]  The  office  of  supervisor  of  elections  Is  a 
dvll  office  within  the  meaning  of  section  10, 
art  2,  of  the  Constitution.  Sappington  ▼. 
Slade,  91  Md.  040. 48  Atl.  64. 

[2]  But  It  Is  an  office  of  statutory  creation, 
and  as  to  such  class  of  offices  It  Is  within  the 
power  of  the  Legislature  to  modify,  control, 
or  ahollsh  them  and  to  change  the  mode  of 
appointment  without  violating  any  provision 
of  the  Constitution.  Anderson  v.  Baker,  23 
Md.  627 ;  Warfleld  v.  County  Commissioners, 
28  Md.  76;  Townsend  v.  Knrtz,  83  Md.  331, 
34  Atl.  1123. 

Code,  art  83,  i  1,  provides  that  the  Gover- 
nor biennially,  by  and  with  the  advice  and 
consent  of  the  Senate,  if  In  session,  and.  If 
not  In  session,  then  the  Governor  alone,  shall 
appoint  In  each  and  every  county  of  the 
state  and  In  the  dty  of  Baltimore  Qiree  per- 
sons who  shall  constitute  and  be  styled  the 
"board  of  supervisors  of  election  of  the  re- 
spective counties  and  of  said  city."  It  fur- 
ther prescribes  the  quaUflcations  of  such  ap- 
pointees, and  declares  that  they  shall  "hold 
office  for  two  years  and  until  their  successors 
are  appointed  and  qualified."  Section  3.  It 
Is  admitted  under  the  ccmceded  facts  of  this 
case  that  there  was  no  vacancy  In  the  office 
at  the  time  the  appellant  was  appointed,  and 
it  must  also  be  admitted  that  the  appellee 
was  legally  occupying  the  office  until  the 
appointment  and  qualification  of  his  suc- 
cessor. The  sole  question  presented  hy  the 
appeal  Is  one  of  law,  and  Is  this:  Did  the 
Governor  have  the  power  to  appoint  tne  ap- 
pellant at  the  time  he  did  appoint  him?  The 
statute  creating  the  office  clearly  contem- 
plates that  the  members  of  the  board  should 
be  primarily  appointed  biennially  by  the  Gov- 
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ernor  by  and  with  the  advice  and  consent  of 
the  Senate,  and  it  further  provides  that  two 
of  Its  members  shall  be  selected  from  the  two 
leadlntr  political  parties  of  the  state  from 
lists  of  four  eligible  persons  submitted  by 
the  state  central  committees  of  said  respec- 
tive parties.  If  the  position  of  the  appellee 
be  sustained,  he  will  hold  said  office  In  defi- 
ance of  one  of  the  main  provisions  of  the 
statute,  as  he  was  not  recommended  for  ap- 
pointment by  the  state  central  committee  of 
Somerset  county.  Supervisors  of  elections 
being  civil  officers,  It  was  the  plain  duty  of 
the  Governor,  both  by  the  statute  and  under 
section  13,  art.  2,  of  the  C!onstiitution,  to  send 
the  names  of  the  nominees  to  the  Senate 
within  60  days  of  the  commencement  of  its 
session.  This  duty  he  discharged,  but  the 
Senate  rejected  one  of  his  nominees.  While 
he  might  hav€  submitted  another  name  In 
the  place  of  the  one  rejected,  we  find  no  pro- 
vision either  in  the  Constitution  or  the  stat- 
ute requiring  him  to  do  so.  There  may  be 
many  reasons  why  he  could  not  do  so,  and 
the  law  wisely,  we  think,  refrained  from  Im- 
posing that  duty  upon  him.  The  Senate  not 
being  In  session  at  the  time  the  appointment 
of  the  appellant  was  made,  the  Governor  had 
the  power,  under  the  express  provision  of 
the  statute,  to  appoint  him  in  the  place  of 
Lorie  C.  Qulnn,  Jr.,  whom  the  Senate  had  re- 
jected. Under  this  construction  the  obvious 
purpose  and  intent  of  the  law  is  maintained 
and  given  effect.  No  other  conclusion,  (n  our 
opinion,  could  be  reached  without  giving  a 
narrow  and  restricted  meaning  to  the  statute 
and  by  reading  into  the  Constitution  and  law 
prohibitions  upon  the  power  of  the  Governor 
which  do  not  appear  therein. 

[3]  For  these  reasons,  we  held  that  the  ap- 
pellant was  legally  appointed,  and,  having 
qualified,  the  demurrer  to  the  answer  should 
have  been  sustained,  and  accordingly  the  or- 
der dismissing  the  petition  was  reversed,  and 
the  case  was  remanded,  in  order  that  a  writ 
of  mandamus  issue  as  prayed.  County  Com-' 
misBloners  v.  Banks,  80  Md.  321,  30  Atl.  919; 
Hardcastle  v.  M.  ft  D.  R.  R.  Co.,  32  Md.  32; 
Hooper  V.  New,  85  Md.  665,  37  Att.  424. 

It  is  ordered  that  the  costs  be  paid  by  the 
appellee. 


FIDELITY    &    DEPOSIT    CO.    OP   MART- 
LAND  V.  THOMAS.      (No.  4.) 

(Court  of  Appeals  of  Maryland.    Oct  30,  1918.) 

1.  CONTBACTS     «=»147(1)   —  CONSTBUCnON  — 
APPI,ICABI.E  liAW. 

Where  a  contract  between  the  seller  and 
bnyerB  of  a  stock  of  goods  was  intended  to  re- 
lieve the  buyers  from  liability  under  ^les  in 
Bulk  Act,  such  act  may  be  considered  in  ascer- 
taining the  intention  of  the  parties  if  it  is  neces- 
sary to  go  outside  of  the  contract. 


2.  FsAtJDUI.Bm'    'CoSVVTAltCKS        ^s>213     — 

BTTI.K  Sales  Aci^— Debts  Inoludeo. 
Under  Sales  in  Bulk  Act  (Code,  toL  8,  art. 
83,  §  100),  the  buyers  of  a  stock  of  goods  are 
liable  to  creditors  of  the  seller  other  than  mer- 
chandise creditors. 

3.  Indemnity   «=»8  —  Conxbacts  —  Con- 
stbuction. 

A  contract  l>etween  the  seller  and  the  buyers 
of  a  stock  of  goods  Ae/d  intended  to  protect  the 
buyers  from  claims  against  the  adler  other  than 
merchandise  creditors. 

4.  Appeai.  and  Kbbob    «=>906  —  Review  — 
Pbesuuftions. 

Where  the  lower  court  denied  the  daim  of  a 
creditor  of  a  seller  of  a  stock  of  goods  and  there 
was  nothing  in  the  record  to  show  the  claim 
was  a  subsisting  debt  at  the  time  of  sale.  It 
will  be  presumed,  in  support  of  the  decree,  that 
the  claim  was  not  then  aubsisting. 

5b  Fbauduixnt  Conveyances  «=>213  — 
Bulk  Sales  Act^Debts  Included. 
Sales  in  Bulk  Act,  protecting  creditors  of  a 
feller  of  a  stock  of  goods,  does  not  extend  such 
protection  to  the  claim  of  an  attorney  for  the 
seller  who  performed  services  in  connection  with 
the  sale. 

6.  Indemnity  *=»8  —  Contbact  —  Con- 
stbuction. 
A  contract,  whereby  the  seller  of  a  stock  of 
goods  deposited  a  purdiase-money  note  with  a 
third  person  to  insure  x>enormance  of  his  agree- 
ment to  protect  the  buyers  against  claims  other 
than  those  specified,  held  not  to  include  claim 
of  an  attorney  who  rendered  services  to  the 
seller  in  connection  with  the  sale. 

■   Appeal  from  CHrcuit  CV>urt  of  Baltimore 
City;    H.  Arthur  Stump,  Judge. 

Bill  of  Interpleader  by  Douglas  H.  Thomas 
against  the  Fidelity  &  Deposit  OcMnpany  of 
Maryland  and  others.  From  a  decree  deny- 
ing its  claim,  the  named  defendant  appeals. 
Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
and  CONSTABLE,  JJ. 

Benjamin  A.  Stansbury,  of  Baltimore,  for 
appellant. 

J.  Le  Roy  Hopkins  and  James  tR.  Brewer, 
Jr.,  both  of  Baltimore  (Venable,  Baetjer  & 
Howard,  of  Baltimore,  on  the  brief),  tor  ap- 
pellee. 

BOYD,  C.  J.  On  the  30th  day  of  April, 
1914,  James  F.  Clark,  trading  as  Clark  & 
Co.,  and  Lehman  &  Roth  entered  into  an 
agreement,  by  which  Clark  sold  to  Lehman 
&  Roth  all  the  goods,  wares,  and  merdian- 
dtse  and  fixtures  located  in  334  North  Charles 
street,  in  the  city  of  Baltimore,  together  with 
the  good  will  of  the  business  theretofore 
carried  on  by  Clark,  for  the  sura  of  ^13.000. 
The  amount  was  pa.rable  as  follows:    $1,024 
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in  cash ;  $3,500  In  three  notes,  two  of  them 
being  for  $1,166.66  and  payable  respectively 
In  two  and  four  months,  and  the  third  being 
for  $1,166.67  payable  In  four  m(«th8;  and 
Lehman  &  Roth  agreed  to  pay  all  of  the  mer- 
chandise accounts  of  Clark  &  Co.  up  to,  but 
not  exceeding,  the  sum  of  $8,476 — ^the  agree- 
ment providing  that,  If  those  accounts  were 
In  the  aggregate  lees  than  that  sum,  the  pur- 
chasers were  to  pay  Clark  the  difference, 
and,  If^noore,  Clark  was  to  pay  the  excess. 
Clark  agreed  to  give  them  a  bond  in  the  pen- 
alty of  $5,000  with  satisfactory  surety;  the 
condition  being  that  he  would  hold  them 
harmless  from  any  loss,  damage,  or  liability 
if  the  amount  of  the  merchandise  accounts 
exceeded  the  above  sum,  and  "also  to  pro- 
tect the  parties  of  the  second  part  as  pur- 
chasers of  said  property  bought  under  this 
agreement  from  any  liability  on  any  claims 
due  by  the  said  party  of  the  first  part  to  per- 
sons or  corporations  other  than  the  mer- 
diandise  creditors  to  be  paid  by  the  parties 
of  the  second  part  hereunder." 

By  a  supplementary  agreement,  it  was  pro- 
vided that  Lehman  &  Roth  should  accept  a 
bond  without  surety,  provided  that  one  of 
the  notes  payable  four  months  after  date  be 
placed  in  the  hands  of  Douglas  H.  Thomas 
as  coUateral  security  for  the  performauoe  by 
Clark  of  his  obligation  under  the  bond  until 
the  maturity  of  said  note,  when  it  should 
be  delivered  to  Clark  and  become  payable; 
provided  that  Olark  "shall  not  then  be  In  de- 
fault under  said  bond  and  that  the  said  bond 
shall  continue  in  full  force  and  effect,  not- 
withstanding the  maturity  or  payment  of 
said  note." 

A  bond  was  given  with  condition  as  pro- 
vided for  in  the  agreement  The  purchasers 
paid  the  'cash,  all  of  the  merchandise  ac- 
counts amounting  to  $8,476,  less  a  small 
amount  found  to  be  an  error,  and  the  notes; 
the  last  note  being  paid  to  Mr.  Thomas  by  a 
certified  check  which  was  subsequently  col- 
lected and  beld  by  him.  Clark  furnished 
Lelunan  &  Roth  with  a  list  of  the  accounts 
amounting  to  $8,476.  Charles  J.  Taylor  & 
Co.  and  O'Neill  &  Co.  had  what  are  admitted 
to  be  merchandise  accounts  against  Clark 
which  were  not  in  the  list  and  hence  were 
not  paid  by  Lehman  &  Roth.  The  A.  S.  Abell 
Company  had  an  account  for  advertising  the 
business  of  Clark,  and  Joshua  Homer,  Jr., 
bad  an  account  for  professional  services  as 
attorney.  Attachments  were  issued  by  those 
creditors  and  were  laid  in  the  bands  of  Mr. 
Thomas,  but  we  do  not  deem  it  necessary 
to  discuss  tbem  for  reasons  which  will  ap- 
pear later. 

Mr.  Thomas  filed  a  bill  of  Interpleader  aft- 
er the  attachments  were  Issued,  and  a  decree 
was  passed  requiring  the  parties  to  Inter- 
plead. Answers  were  filed  and  testimony 
taken,  which  resulted  in  a  decree  allowing 
the  costs  and  the  datms  of  the  above  parties, 


exciting  that  of  Joshua  Horner,  Jr.,  whose 
claim  has  been  assigned  to  the  Fidelity  8c 
Deposit  Company  of  Maryland,  which  with 
leave  of  court  became  a  party  to  this  pro- 
ceeding. This  appeal  was  taken  from  the 
last  decree. 

[1-3]  It  is  apparent  that  the  parties  had  In 
mind  the  Sales  in  Bulk  Act  when  the  agree- 
ment was  made,  and,  while  the  terms  of 
that  act  were  not  wholly  complied  with,  the 
purchasers  undertook  to  protect  themselves 
against  loss  by  reason  of  its  provisions.  That 
act  as  amended  will  be  found  in  article  83, 
iS  100,  101,  102,  and  103  of  third  volume  of 
Annotated  Code.  There  has  been  some  con- 
fusion in  the  numbering  of  these  sections, 
but  sections  19,  20,  and  21  of  article  83  in 
the  second  volume  of  the  Oode  were  amended 
by  the  Acts  of  1912,  c.  451,  and  1914,  c.  409, 
and  are  now  numbered  in  the  third  volume 
as  stated  above. 

Mr.  Lehman  testified  tbit  the  bond  was 
given  to  protect  tbem  from  the  act  It  is 
therefore  proper  that  it  should  be  consider- 
ed, in  ascertaining  the  intention  of  the  par- 
ties in  making  the  agreement,  if  it  be  neces- 
sary to  go  outside  of  the  agreement  itself.  We 
do  not  understand  why  the  witnesses  speak 
as  if  the  agreement  only  provided  for  mer- 
chandise accounts,  as  what  we  have  quoted 
above  clearly  shows  that  such  was  not  the 
case,  and  the  Sales  in  Bulk  Act  does  not  lim- 
it the  rights  of  the  creditors  to  those  having 
claims  for  merchandise  accounts. 

It  requires  by  section  100  "a  written  state- 
ment under  oath,  containing  the  names  and 
addresses  of  all  the  creditors  of  said  vendor," 
etc.,  and  by  section  101  a  notice  to  "each  of 
the  creditors  of  the  vendor  named  in  the 
statement,"  and  if  the  statement  under  oath 
is  not  first  demanded  and  received  from  the 
vendor  as  provided  in  section  100  and  notice 
is  not  given  to  "all  of  the  creditors  of  the 
vendor  named  in  such  statement,"  "such 
purchase,  sale  or  transfer  shall,  to  any  and 
all  subsisting  creditors  of  the  vendor,  be 
void."  It  would  be  peculiar  If  it  were  oth- 
erwise, as  most,  if  not  all  merchants  who  do 
business  of  any  consequence  owe  debts  other 
than  on  merchandise  accounts,  such  as  prom- 
issory notes,  rent,  clerk  hire,  etc.  It  could 
not  be  pretended  that  a  merchant  who  had 
borrowed  money  and  paid  for  his  merchan- 
dise would  not  be  subject  to  the  Sales  in 
Bulk  Act,  but  that  one  who  still  owes  for  the 
merchandise  would  be.  But  there  is  no  room 
for  discussion  on  the  subject,  unless  we  ig- 
nore the  express  provision  in  the  agreement 
and  the  bond  by  which  the  purchasers  were 
to  be  protected  against  claims  due  by  Clark 
other  than  merchandise  accounts,  as  well  as 
those. 

It  therefore  becomes  immaterial  whether 
the  claim  of  the  A.  S.  Abell  Company  is  or  is 
not  a  merchandise  account.  It  was  a  subsist- 
ing debt  wbed  the  agreement  was  made  uu- 
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der  which  this  note  was  to  be  held  by  Mr. 
Thomas,  the  proceeds  of  which  were,  of 
course,  to  be  an;>lled  to  the  payment  of  the 
debts  due  subsisting  creditors,  If  any,  not  In- 
cluded In  the  list  amounting  to  $8,476.  The 
attachments  were  subordinate  to  the  terms 
of  that  agreement,  and,  as  the  claim  of  the 
A.  S.  Abell  Company  was  within  Its  terms, 
It  was  clearly  entitled  to  participate  In  the 
distribution  of  the  proceeds  of  the  note. 

[4]  The  next  question  is  whether  the  dalm 
of  Joshua  Homer,  Jr.,  was  entitled  to  any 
portion  of  them.  The  record  Is  not  as  clear 
as  It  might  have  been  as  to  when  the  debt  of 
Clark  to  Horner  was  contracted.  But  the 
answers  of  O'Neill  &  Co.  and  of  the  A.  S. 
Abell  Comi)aniy  distinctly  allege  that  the 
claim  was  not  a  subsisting  debt,  but  was  on 
account  of  services  rendered  by  him  In  con- 
nection with  the  sale  and  transfer  of  the 
property. 

A  Judgment  was  obtained  by  Homer 
against  Clark  on  November  4,  1814,  on  a 
promissory  note.  The  suit  was  Instituted 
October  15,  1914,  but  the  date  of  the  note 
does  not  appear  in  the  record.  The  appel- 
lant was  represented  at  the  hearing  by  counr 
sel,  and  there  was  no  attempt  to  show  that 
the  indebtedness  existed  prior  to  the  sale. 
The  remarks  of  the  court  and  of  the  attor- 
neys at  the  trial  Indicate  that  It  was  not 
then  a  subsisting  debt,  and  It  was  not  con- 
tended at  the  argument  that  it  was.  In  the 
absence  of  anything  In  the  record  to  show 
that  It  was  entitled  to  be  distributed  to  the 
presumption  Is  in  favor  of  the  correctness  Of 
the  ruling  of  the  court  In  excluding  It  The 
other  three  claims  exhaust  the  fund,  and 
there  was  nothing  left  for  a  creditor  of  Clark 
not  covered  by  the  agreement 

[5,  t]  It  could  not  be  contended  that  the 
fees  of  an  attorney  for  such  services  would 
be  within  the  Sales  in  Bulk  Act  It  certainly 
could  not  have  been  the  intention  of  the 


parties  that  Lehman  &  Both  should  be  re- 
sponsible to  Homer  for  fees  for  services  ren- 
dered to  Clark  by  him,  in  that  transaction. 
If  it  had  be«a,  he  who  was  one  of  the  wit- 
nesses to  the  signatures  to  the  agreement 
and  the  supplemental  agreement  would 
have  seen  that  it  was  provided  for. 

It  was  suggested  at  the  argument  by  the 
appellant  that  there  was  no  default  in  the 
bond,  but  that  la  manifestly  not  correct,  as 
is  shown  by  what  we  have  quoted  above 
from  the  supplemental  agreement  The  de- 
fault was  in  not  paying  the  three  creditors 
whose  claims  were  allowed  by  the  court  be- 
low, and.  In  our  «>plnlon,  were  correctly  al- 
lowed. 

It  was  also  said  at  the  argument  that  the 
appellant  was  a  subsisting  creditor  of  Clark 
for  an  Indebtedness  in  addition  to  the  Horner 
claim ;  but  there  is  nothing  whatever  in  the 
record  as  to  that  and,  although  the  ajipel- 
lant  became  a  party  to  the  case,  no  sugges- 
tion of  such  Indebtedness  appears  to  have 
been  made  to  the  court 

We  have  not  thought  it  necessary  to  speak 
of  the  cases  referred  to  by  the  appellant  to 
the  effect  that  in  construing  a  written  con- 
tract  the  court  will  look  to  the  langtiage  em- 
ployed, the  subject-matter  and  the  surround- 
ing circumstances  to  ascertain  the  intention 
of  the  parties.  In  our  Judgment  the  lan- 
guage of  this  contract  Is  too  dear  to  have 
any  doubt  about  the  Intention  of  the  par- 
ties; but,  when  we  see  that  the  object  was 
to  avoid  loss  or  liability  by  reason  of  there 
not  being  a  strict  compliance  with  the  Sales 
in  Bulk  Act,  the  meaning  of  the  agreement 
and  the  intention  of  the  parties  are  lieyond 
question,  and  are  as  stated  above. 

It  follows  that  the  decree  appealed  from 
must  be  affirmed. 

Decree  affirmed,  the  aiq;>ellant  to  pay  the 
costs. 
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STATE  T.  MULEBBN. 

(Sapieme  Judicial  Court   of  Maine.     Jan.   2, 
1019.) 

Exceptions  from  Superior  Court,  Cumber- 
land County. 

Thomas  Mulkem  was  convicted  of  rape,  and 
he  brings  exceptions  and  appeals.  Eixcep- 
tlons  overruled.  Appeal  dismissed.  Judg- 
ment for  the  State. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAB,  HANSON,  PHII/BROOK,  WILSON, 
and  DEASli',  JJ. 

Carroll  Ll  Beedy  and  Clement  F.  Bobineon, 
both  of  Portland,  for  the  State. 

Henry  O.  Sullivan,  of  Portland,  for  defend- 
ant. 

PER  CUBIAM.  At  the  May  term,  1918.  of 
the  superior  court  for  Cumberland  county, 
Thomas  Mulkem  was  tried  before  a  Jury  and 
convicted  of  tlie  crime  of  rape.  The  case 
comes  to  this  court  on  exceptions  to  rulings 
of  the  Judge  of  the  superior  court  in  refusing 
to  order  a  verdict  for  the  respondent  and  la 
declining  to  grant  a  motion  in  arrest  of  Judg- 
ment. The  respondent  also  appealed  to  this 
court,  as  permitted  by  Rev.  Stat  c.  136,  {  28. 

It  is  conceded  that  there  is  no  ground  for 
sustaining  the  motion  in  arrest  The  only 
question  In  issue  before  us  is  as  to  whether 
the  evidence  Justifies  the  verdict  Mari<m  I. 
McDonald  told  the  story  of  the  criminal  as- 
sault upon  her,  as  set  forth  in  the  indictment 
Her  t^lmony  was  corroborated,  naturally 
not  by  direct  testimony,  but  by  significant 
drcumstances.  There  were  also  some  drcum- 
Etances  shown  that  were  relied  upon  as  cor- 
roborating the  defendant's  denial. 

The  Jury  saw  the  witnesses,  heard  their 
testimony,  and  found  the  respondent  guilty. 
The  Judge  of  the  superior  court,  who  also 
bad  the  opimrtunlty  of  seeing  and  hearing  the 
witnesses,  refused  to  grant  a  new  trial. 

A  careful  reading  of  the 'evidence  in  the 
case  does  not  show  to  our  satisfaction  that 
the  verdict  was  unjustified.  Exceptions  over- 
ruled. Appeal  dismissed.  Judgment  for  the 
state. 


PRANK  et  aL  t.  BRjOADWAX  TIRE  EXCH. 
00.    (No.  5164.) 

(Supreme  Coxut  of  Rhode  Island.    Dec.  81, 
1918.) 

1  AfPXAI.  and  SSbBOB  «5978(3)  —  Dbcisiorb 
BevIEWABI^— OVEKBULINO    DBMirBR£B. 

It  is  not  the  practice  of  the  Supreme  Court 
to  entertain  exceptions  based  upon  the  over- 
raling  of  dtmarms,  where  the  decision  or«r- 
mling  the  demurrer  permits  the  action  to  pro- 
ceed to  a  determination  of  iasnea  of  fact  ten- 


dered by  the  pleadings,  until  after  tibese  Issues 
of  fact  have  been  tried. 

2.  COBFOSATIONB  ®=»6S7— FoBEiaN  COKPOBA- 
TIOKS— ReOEIVKBS— RlOHT  OF  ACTION. 

In  view  of  Gen.  Laws  1909,  c.  300,  SI  42-14, 
prohibiting  a  foreign  corporation  from  enforcing 
contracts  in  the  courts  of  this  state  unless  a 
competent  person  for  service  of  process  has  been 
appointed,  the  receivers  of  a  foreign  corpora- 
tion cannot  enforce  a  contract  made  by  the 
corporation  when  it  has  failed  to  comply  with 
the  statute. 

Exceptions  from  Superior  Court  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Ell  Frank  and  others,  receivers 
of  the  Dreadnaught  Tire  &  Rubber  Company, 
against  the  Broadway  Tire  Exchange  Com- 
pany. A  demurrer  to  plaintiffs'  replication 
was  sustained  on  one  ground  and  overruled 
on  another,  and  both  iparties  except.  Plain- 
tifts'  exception  overruled,  decision  thereun- 
der sustained,'and  case  remanded. 

Edward  O.  Stiness  and  Daniel  H.  Morris- 
sey,  both  of  Providence,  for  plaintiffs. 

PhlUp  C.  Joslln  end  Ira  Marcus,  both  ot 
Providence,  tor  defendant 

PAREHURST,  C.  J.  This  is  an  action  ot 
assumpsit  on  l)ook  account  and  common 
counts,  commenced  by  Eli  Frank  and  George 
C.  Phllllpe,  recovers  of  Dreadnaught  Tire  & 
Rubber  Company  of  Baltimore,  appointed  un- 
der a  decree  of  the  District  Court  for  the 
District  of  Maryland. 

To  the  declaration  the  defendant  filed  a 
plea  in  abatonoit  setting  up  in  substance 
tliat  the  contract  on  wliich  the  writ  and  dec- 
laratl<»i  were  based  was  made  within  the 
state  ot  Rhode  Island,  and  that  at  the  time 
ot  the  commencement  of  said  action  the 
Dreadnaught  Tire  ft  Rubber  Company  was 
a  foreign  corporation,  and  had  not  filed  with 
the  secretary  of  state  any  copy  of  any  writ- 
ten power  of  attorney  duly  certified,  etc,  to 
accept  service  of  process,  etc..  In  accordance 
with  the  provisions  of  the  statute.  To  this 
plea  the  plaintiff  filed  what  is  referred  to  in 
the  pleadings  as  an  additional  replication. 
Betting  up  the  fact  tliat  the  plaintiffs  were 
receivers  duly  authorized  to  bring  this  ac- 
tion, and  tliat  the  action  was  not  commenc- 
ed by  a  foreign  corporation,,  and  that  the 
plalntifFs,  as  receivers,  were  not  required,  un- 
der any  statute  of  the  state  of  Rhode  Island, 
to  file  the  power  of  attorney  referred  to  in 
the  first  plea  of  the  defendant  To  this  ad- 
ditional replication  the  defendant  demurred 
on  t-wo  grounds:  First  the  conclusion  stated 
therein  excusing  the  necessity  for  filing  a 
power  ot  attorney  under  the  laws  of  the  state 
of  Rhode  Island  is  erroneous  in  law;  sec- 
ond, plaintUTs,  as  receivers  of  said  corpora- 
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tlon,  cannot  maintain  an  action  at  law  for 
tbe  recoTety  of  any  debts  dne  tbe  corpora- 
tion. 

After  hearing  this  demurrer  a  judge  of  the 
superior  court  sustained  the  demurrer  on 
the  first  ground  and  overruled  it  on  the  sec- 
ond ground;  and  thereupon  the  plaintifTs 
took  exception  to  the  decision  sustaining  the 
first  ground,  and  tbe  defendant  took  excep- 
tion to  the  decision  overruling  the  second 
ground,  and  both  bills  of  exception  have  been 
duly  prosecuted  to  this  court,  and  are  now 
before  us. 

[I]  We  do  not  find  it  necessary  to  deter- 
mine the  question  raised  by  defendant's  ex- 
ception, for  several  reasons:  First,  certain 
issues  of  fact  are  tendered  by  other  pleadings 
in  this  case,  and  it  is  not  our  practice  to  en- 
tertain exceptions  based  upon  the  overruling 
of  demurrers,  where  the  decision  overruling 
the  demurrer  permits  the  action  to  proceed 
to  a  determination  of  issues  of  fact  tender- 
ed by  the  pleadings,  until  after  these  issues 
of  fact  have  been  tried ;  second,  the  defend- 
ant has  argued  its  exception  as  if  it  appear- 
ed that  the  plaintUT  receivers  were  appoint- 
ed in  a  bankruptcy  proceeding  (although  it 
nowhere  appears  In  the  pleadings  that  they 
are  such),  and  appears  to  claim  that  be- 
cause they  are  receivers  in  a  bankruptcy  pro- 
ceeding in  Maryland  they  are  not  entitled  to 
maintain  this  action;  in  regard  to  this  it 
Is  enough  to  say  that  we  do  not  find  on  de- 
fendant's brief  sufficient  authority  on  the 
subject  of  receivers  in  bankruptcy  and  their 
rights,  powers,  and  duties  to  enable  us  to  ar- 
rive at  any  conclusion  upon  the  questi<m 
whether  such  receivers  are  limited  and  re- 
stricted by  law  in  the  matter  of  bringing 
suits  such  as  this,  or  whether  they  have  the 
same  right  of  suit  by  comity  in  the  state 
courts  as  other  receivers,  appointed  in  equity 
or  other  proceedings,  are  generally  deemed  to 
have;  and,  lastly,  the  determination  of  the 
question  is  immaterial  In  this  case,  in  view  of 
our  determination  of  the  question  raised  by 
the  plaintiffs'  exception. 

[2]  The  plaintiffs'  exception  raises  the 
question,  briefly  stated,  whether  the  plain- 
tiffs, as  receivers  of  a  foreign  corporation 
(other  than  a  national  banking  association  or 
other  corporation  existing  under  the  laws  or 
by  the  authority  of  the  United  States)  can 
maintain  in  the  courts  of  this  state  an  action 
to  recover  a  sum  of  money  arising  out  of  a 
contract  made  within  this  state,  in  view  of 
the  provisions  of  chapter  300,  f  J  42-44,  of  the 
General  Laws  of  Rhode  Island  1909,  which 
sections  read  as  follows: 

"Sec.  42.  Xo  corporation,  unless  incorporated 
by  the  general  assembly  of  this  state,  or  under 
general  law  of  this  state,  excepting  national 
banking  associations  or  other  corporations  exist- 
ing under  the  laws  or  by  the  authority  of  the 
T''Dited  States,  shall  carry  on  within  this  state  | 
the  business  for  which  it  was  incorporated,  or  I 
enforce  in  the  courts  of  this  state  any  contract  | 


made  within  this  state,  unless  it  shall  have  com- 
plied with  the  following  sections  of  this  chapter. 

"Sec.  43.  Every  such  foreign  corporation  shall 
appoint  by  written  power  some  competent  per- 
son resident  in  this  state  as  its  attorney,  with 
authority  to  accept  service  of  all  process  against 
such  corporation  in  this  state,  and  upon  whom 
all  process,  including  the  process  of  garnish- 
ment, against  such  corporation  in  this  state  may 
be  served,  and  who,  in  case  of  garnishment,  when 
the  fees  therefor  shall  have  been  paid  or  tender- 
ed, shall  make  the  affidavit  required  by  law  in 
such  cases,  and  who  shall  cause  an  appearance 
to  be  entered  in  like  manner  as  if  such  corpora- 
tion had  existed  and  been  duly  served  with  pro- 
cess within  this  state.  * 

"Sec.  44.  A  copy  of  such  power  of  attorney, 
duly  certified  and  authenticated,  shall  l>e  filed 
with  tiie  secretary  of  state;  and  copies  thereof, 
duly  certified,  shall  be  received  in  evidence  in 
all  courts  of  this  state." 


TTncter  the  pleadings  and  briefs  in  this  case, 
so  far  as  they  relate  to  this  exception,  It 
stands  admitted  that  the  Dreadnaught  Tire 
&  fRubber  Company  is  a  corporation  of  Balti- 
more, in  the  state  of  Maryland.  It  is  not 
claimed  that  said  company  has  ever  appoint- 
ed an  attorney.  It  is  admitted  that  it  has 
never  filed  a  copy  of  its  power  of  attorney, 
as  provided  in  the  above  statute,  and  that 
the  contract  sued  on  was  made  In  Rhode 
Island. 

It  is  very  plain  that  the  Dreadnaught  Com- 
pany, If  it  were  itself  the  plaintiff  in  this 
case,  could  not,  under  section  42,  "enforce  in 
the  courts  of  this  state  any  contract  made 
within  this  state,"  imder  the  circumstances 
herein  set  forth;  and  the  same  is  implied 
in  the  case  of  Swift  &  Co.  v.  Little,  28  R.  I. 
108,  65  AtL  615. 

It  is  urged  by  plaintiffs  t;hat  they,  as  re- 
ceivers, could  not  prior  to  suit  comply  with 
the  statute,  and  so  save  their  suit,  as  Swift 
&  Co.  were  held  to  be  entitled  to  do  in  Swift 
&  Ck>.  V.  Little,  supra,  and  that  therefore 
they  and  the  interests  they  represent  ought 
not  to  be  held  to  suffer  tbe  consequences  of 
the  Dreadnaught  Company's  default;  and 
they  seem  to  argue  that  in  some  way,  which 
is  not  very  clear,  they  ought  to  be  allowed 
to  maintain  this  action. 

We  find  no  ground  for  such  contention.  It 
is  generally  held  that  a  receiver  stands  in 
the  shoes  of  the  person  over  whose  estate  he 
has  l>een  appointed,  and  la  dotbed  with  only 
such  rights  of  action  ai  might  have  been 
maintained  by  such  person. 

This  was  the  principal  of  the  decision  in 
the  case  of  Ryder  v.  Ryder,  19  <R.  1. 188,  192, 
82  AtL  919,  where  tbe  last  paragraph  of  the 
syllabus  states  the  principle  as  follows: 

"In  the  absence  of  fraud  or  statutory  regula- 
tions, a  receiver,  like  a  voluntary  assignee  for 
the  benefit  of  creditors,  or  assignee  in  insolren- 
cy  or  bankruptcy,  succeeds  only  to  the  debtor's 
rights  and  takes  the  property  subject  to  the 
claims,  liens  and  e<iaities  which  would  affect  the 
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debtor  tf  he  himaelf  were  anertbv  hia  interert 
is  the  property." 

And  it  cites  a  long  list  of  cases  in  sup- 
port thereof. 

High  on  Recovers  (4tb  Ed.)  thus  states 
die  law: 

"See.  201.  In  ceneral,  a  receiver,  by  virtae 
of  hia  appointment,  ia  dothed  with  only  ancfa 
right!  of  action  as  might  have  been  maintained 
by  the  persona  over  whose  eatate  he  has  been 
appointed,  and  to  whose  rights,  for  purposes  of 
litigation,   he   has  succeeded." 

"Sec.  245.  •  •  •  In  ordinary  actions 
bronght  by  a  receiver  in  his  official  capacity,  to 
rrcoTer  upon  an  obligation  or  demand  due  to  the 
person  or  estate  which  has  passed  under  the  re- 
ceirer's  control,  the  defendant  may  avail  him- 
idf  of  any  matter  of  defense  which  ha  might 
have  nrged  had  the  action  been  brought  by  the 
original  party  instead  of  by  his  receiver. 
•   •    •  •> 

Also  Beadi  on  Receivers  (2d  Bd.)  p.  761: 

"Sec.  704.  A  defendant  in  a  salt  bron^t  by 
a  receiver  may  avail  himself  of  any  defense 
which  he  has  to  the  claim  as  against  the  origi- 
aal  party,  and  may  plead  it  with  like  effect. 
This  rule  follows  naturally  from  the  proposition 
already  stated  that  the  appointment  of  a  recov- 
er doea  not  affect  the  obligation  of  contracts  or 
other  rights  of  action  existing  between  the  party 
whose  'property  is  given  over  to  a  receiver  and 
others.    •    ♦    ♦" 

See,  also,  84  Qyc.  pp.  388,  43d. 

The  plaintiffs  dte  no  cases  In  snpport  of 
their  contention,  and  nothing  has  been  called 
to  otir  attention  that  In  any  way  modifies  the 
general  principle  above  set  forth. 

The  plaintiffs'  exception  Is  overruled,  the 
decision  of  the  Judge  of  the  superior  court 
in  sustaining  the  defendant's  demurrer  on 
the  first  ground  is  afllrmed,  and  the  case  is 
remitted  to  the  superior  court  sitting  in  Pro- 
Tidotce  county  for  further  proceedings. 


WASHBITRN  WIRE   CO.  v.  BOSS  et   al.. 
Board  of  Tax  Com'rs.    (No.  5206.) 

(Supreme  Court  of  Rhode   Island.     Dec.  81, 
1918.) 

Taxaron  «=9376(3)— Cokpobatiors— Cobpo- 
SATs  Excess. 
A  corporatiim  doing  business  in  Rhode  Is- 
land, which  owns  all  the  capital  atock  of  a  cor- 
poration organized  by  it  in  New  York,  is  not 
entitled  to  a  deduction  of  the  tangible  assets 
of  the  corporation  in  New  York,  in  determin- 
ing the  "corporate  excess"  to  be  taxed  in  Rhode 
IsUnd,  under  Tax  Act  1912. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Willard  B.  Tan- 
ner, Presiding  Justice. 


After  the  assessment  by  Zenas  W.  Bliss 
and  others,  as  the  Board  of  Tax  CommiBsion- 
ers,  of  the  corporate  excess  of  the  Washburn 
Wire  Company,  the  latter  appealed  to  the 
circuit  court  From  a  decision  reducing  the 
corporate  excess  tax,  tlie  Tax  Commissioners 
bring  exceptions.  Reversed  and  remitted, 
with  directions. 

Swan  ft  'Keoiey,  of  Providence,  for  peti- 
tioner. 

Herbert  A.  Rice,  Atty.  Qen.,  for  respond- 
ents. 

STEARNS,  J.  This  cause  is  before  the 
court  on  bill  of  exceptions  brought  by  the 
respondents,  the  state  board  of  tax  com- 
missioners, whereby  exception  is  taken  to  a 
decision  of  the  superior  court  reducing  the 
petitloner'B  conmrate  excess  tax  assessed  by 
said  board  for  the  year  ending  December  31, 
1916.  The  facts  in  the  case,  which  are  not 
in  dispute,  are  as  follows: 

The  petitioner,  the  Washburn  Wire  Com- 
pany, is  incorporated  under  the  laws  of  the 
state  of  Maine.  It  owns  no  property  and 
carries  on  no  business  In  that  state.  For  a 
number  of  years  prior  to  1916  it  had  carried 
on  tlie  business  of  manufacturing  and  sell- 
ing wire  and  steel  products.  The  offices  of 
the  company  and  the  principal  manufactur- 
ing plant  were  located  in  East  Providence, 
in  this  state.  The  company  also  operated  a 
branch  manufacturing  plant  in  New  York 
City.  Prior  to  the  year  1916,  the  petitioner 
was  allowed  a  deduction,  from  the  aggregate 
value  of  its  capital  stock  and  Indebtedness, 
on  account  of  the  value  of  its  plant  and 
other  tangible  assets  situate  in  New  York, 
in  determining  the  amount  of  its  corporate 
excess  in  Rhode  Island,  so  that  no  tax  was 
in  fact  imposed  upon  that  part  of  such  ag- 
gregate value  which  arose  from  the  owner- 
ship of  its  New  York  assets.  Public  Laws 
1912,  c.  769,  fl  9,  10,  11 ;   Id.  c.  784,  f  3. 

In  May,  1916,  at  the  annual  meeting  of 
the  stockholders  of  the  Washburn  Wire  Com- 
pany, a  statement  by  the  treasurer  of  the 
company  was  presented  to  the  stockholders 
the  material  parts  of  which  are  as  follows: 

"Gentlemen:  As  you  are  aware,  we  have  for 
some  years  operated  a  plant  in  New  York  City, 
where  we  have  a  conaiderable  investment  in 
real  eatate,  machinery,  merchandise,  and  aup- 
plies.  There  hag  been  a  large  and  growing  ex- 
pense in  connection  with  this  plant  by  way  of 
taxes  imposed  by  the  state  and  city  of  New 
York,  and  your  directora  have  been  considering 
for  some  time  the  reorganization  of  our  cor- 
poration, BO  that  this  expense  could  be  reduced. 
After  conferring  with  counsel,  it  has  seemed 
advisable  to  organize  a  separate  corporation  un- 
der the  laws  of  New  York  to  take  over  the 
New  York  plant.  It  ia  proposed  to  incorporate 
this  New  York  company  with  a  capital  stock 
of  1,000  shares,  all  of  which  will  be  issued  to 
and  owned  by  our  present  company,  and  also 
to  issue  to  the  present  company  debenture  bonds 
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of  the  New  Tork  company  to  the  extent  of  $1,- 
500,000. 

"At  the  completion  of  this  transaction  the 
present  company  will  have  sold  its  New  Yoric 
plant,  machinery,  and  other  assets  there,  and 
will  have  in  its  treasury  debenture  bonds  of 
the  .New  York  company  amountLDg  to  $1,500,- 
000,  together  with  all  of  the  capital  stock  of 
the  New  York  company,  and  the  New  York  busi- 
ness will  then  be  rnn  as  a  subsidiary  corpora- 
tion, rather  than  as  a  branch  of  the  present 
company.  The  saving  by  way  of  taxes  will  be 
considerable,  and  this  company  will  secure  ad- 
ditional advantages  under  the  New  York  law, 
by  reason  of  the  fact  that  its  business  there 
will  be  operated  as  a  New  York  corporation  and 
not  as  a  foreign  corporation;  the  laws  of  that 
state  being  particularly  favorable  to  manufac- 
turing corporations  organized  under  its  laws. 
•    •    • 

"The  o£Scer8  have  also  had  prepared  a  pro- 
posed contract  transferring  the  New  York 
plant  to  the  New  York  corporation,  and  same 
is  submitted  herewith  for  your  approval." 

The  plan  thus  proposed  was  approved  by 
the  stockholders  and  the  following  vote  was 
passed: 

"Resolved,  that  the  stockholders  of  the  Wash- 
bum  Wire  Company  hereby  approve  the  or- 
ganisation of  a  New  York  corporation,  in  ac- 
cordance with  the  certificate  of  incorporation 
read  to  this  meeting,  to  take  over  the  assets  and 
business  of  this  company  in  New  York  state 
as  of  June  1,  1916,  subject  to  the  liabilities 
there  owing  as  of  that  date,  and  that  the  di- 
rectors and  proper  officers  of  the  company  be 
and  they  are  hereby  anthorized  to  take  such  ac- 
tion in  the  matter  as  may  seem  necessary  or 
proper,  and  as  they  may  be  advised  by  counsel, 
including  the  execution  of  the  contract  read 
to  this  meeting  and  contained  in  the  statement 
of  the  treasurer  hereinbefore  recorded,  and  of 
any  and  all  other  contracts,  deeds,  and  agree- 
ments as  may  be  necessary  to  carry  the  said 
transfer  into  effect." 

We  have  quoted  at  some  length  from  the 
records  of  the  company  as  we  think  they 
serve  to  lllnnitne  both  the  purpose  and  the 
result  sought  to  be  obtained.  The  New  York 
corporation,  the  name  of  which  Is  "Wash- 
burn Wire  Company,  Incorporated,"  was  or- 
ganized In  May,  1916.  The  amount  of  capi- 
tal with  which  the  corporation  was  to  begin 
and  carry  on  business  was  fixed  in  the  cer- 
tificate of  Incorporation  at  $5,000.  The  com- 
pany was  authorized  to  issue  not  exceeding 
1,000  shares  of  capital  stock,  which  It  was 
provided  should  have  no  nominal  or  par 
value.  The  board  of  directors  were  author- 
ized to  have  one  or  more  offices,  and  to  keep 
the  books  of  the  company  within  or  without 
the  state  of  New  Yorkj  but  the  company 
was  re<iuired  to  always  keep  at  its  principal 
office  in  New  York  correct  l)ookg  of  account 
of  all  its  bu<:Iness  and  transactions,  a  stock- 
book  containing  the  name  and  residence  of 
caCh  stockholder,  and  showing  the  number 
of  shares  of  stock  held  and  the  amount  paid 
therecMi  by   each  stockholder,  which  books 


should  be  open  dally  to  stockholders  and 
Judgment  creditors.  By  article  V  of  the  cer- 
tificate of  incorporation  it  was  provided  that 
the  principal  office  of  the  company  should  be 
located  In  the  city  of  Hornell,  state  of  New 
York.  G?he  certificate  of  Incorporation  also 
provided  that  the  directors  for  the  first  year 
should  be  five  designated  persons,  all  bat 
one  of  whom,  viz.  Daniel  C.  Turner,  the 
manager  of  the  New  York  manufactory,  were 
also  directors  of  the  Maine  corporation.  The 
Maine  corporation  had  a  board  of  seven  di- 
rectors, four  of  whom,  as  thus  appears,  were 
dirpctors  In  the  New  York  corporation.  The 
entire  plant  of  the  Maine  corporation  locat- 
ed in  New  York,  including  real  estate,  ma- 
chinery, merchandise,  and  other  assets,  was 
sold  anxl  transferred  to  the  New  York  cor- 
poration on  June  1,  1916,  and  in  considera- 
tion therefor  the  New  York  corporation  Is- 
sued 1,000  shares  of  its  capital  stock  and  ap- 
proximately $1,400,000  of  its  debenture  bonds 
to  the  Maine  corporation.  Subsequent  to  De- 
cember 31,  1916,  the  Maine  company  filed  a 
return,  as  of  that  date,  with  the  board  of 
tax  commissioners  in  this  state,  setting  forth 
its  ownership  of  the  capital  stock  and  bonds 
of  the  New  York  company,  valued  at  $5,000 
and  $1,230,189.06,  respectively,  and  claiming 
that  these  securities  were  exempt  from  tax- 
ation or  nontaxable  in  determining  It^  Rhode 
Island  corporate  excess.  The  board  of  tax 
commissioners,  however,  ascertained  and  as- 
sessed the  company's  Rhode  Island  corporate 
excess,  without  allowing  any  deduction  from 
the  aggregate  value  of  its  capital  stock  and 
Indebtedness,  either  on  account  of  these  se- 
curities or  the  New  York  tangible  property. 
The  petitioner,  the  Maine  corporation,  ap- 
pealed from  this  decision  to  the  superior 
court,  and  that  court  held  that,  through  its 
complete  stock  ownership  In  the  New  York 
company,  it  was  the  real  owner  of  the  New 
York  corporation,  and  continued  to  l>e  the 
real  owner  of  the  real  estate  and  tangible 
personal  property  located  in  New  York,  not- 
withstanding the  aforesaid  sale  and  trans- 
fer to  the  New  York  company ;  that,  as  tan- 
gible property  located  outside  of  this  state 
belonging  to  a  corporation  doing  business  in 
this  state  cannot  be  taxed  by  this  state,  the 
petitioner  was  entitled  to  a  deduction  of  the 
value  of  the  New  York  tangible  property 
from  the  company's  corporate  excess,  as 
found  by  the  board  of  tax  commissioners. 
To  this  decision  the  state  board  of  tax  com- 
missioners duly  took  exception,  on  the 
ground  that  the  Washburn  Wire  Company 
was  not  the  owner  of  any  real  estate  or  tan- 
gible personal  property  located  outside  of 
the  state  which  entitled  It  to  any  deduction 
on  Its  tax,  and  this  exception  raises  the  only 
question  now  befwe  this  court. 

The  Tax  Act  of  1912  (chapter  768  and 
amendments.  Pub.  Laws  1911-1912)  provides 
that  every  corporation,  wherever  Incorpo- 
rated, carrying  on  business  for  profit  in  this 
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State,  wltb  certain  exceptions  not  material 
to  the  consideration  of  this  case^  In  addition 
to  taxes  on  Its  real  estate  and  tangible  per- 
sonal property,  shall  pay  an  annual  tax  "np- 
on  tbe  valne  of  that  portion  of  its  intangible 
property  her^nafter  called  its  corporate  ex- 
cess." The  act  (section  11)  provides  tbe 
method  by  which  the  valne  of  tlie  corporate 
excess  is  to  be  detennlned  which  is  snbstan- 
tially  as  follows: 

(1)  To  the  valne  of  the  total  nntnber  of 
shares  ootstandlng  there  shall  be  added  as 
part  o{  the  measure  of  value  of  the  property 
of  such  corporation  the  total  valne  of  its  in- 
debtedness of  certain  kinds  specified. 

(2)  In  the  case  of  corporations  also  carry- 
ing on  business  outside  of  this  state,  a  por^ 
ti(»  of  the  value  ascertained  under  clause  1, 
supra,  in  the  case  of  manufacturing  corpora- 
tions. Is  apportioned  to  this  state  in  such 
proportion  as  tbe  fair  cash  value  of  their 
real  estate  and  tangible  personal  property 
In  this  state,  on  December  Slst  of  each  tax 
year,  bears  to  the  fair  cash  value  of  their 
entire  real  estate  and  tangible  personal  prop- 
erty then  used  in  their  business. 

(3)  From  the  total  value  ascertained  under 
clause  1,  or,  in  case  of  corporations  also  car- 
rying on  business  outside  of  this  state,  from 
the  iwrtion  of  the  value  apimrtioned  to  this 
state  under  clause  2,  there  shall  be  deducted 
the  assessed  value  of  the^r  real  estate  and 
tangible  personal  property  located  in  this 
state. 

Clause  4  provides  that  the  tax  board  shall 
also  make  such  allowance  for  such  prc^ierty 
as  Is  exempt  from  taxation  or  is  not  taxable 
in  this  state  by  deducting  It  from  the  value 
ascertained  as  above  mentioned. 

Clause  5  is  as  follows: 

"Tbe  remainder  shall  constitute  the  vcdue  of 
the  'corporate  excess"  for^the  taxation  of  said 
corporatioD." 

In  ascertaining  the  corporate  excess.  In 
tbe  case  before  us,  the  tax  commissioners 
followed  tbe  method  prescril>ed  by  the  Tax 
Act,  and  tbe  petitioner  admits  that  a  proper 
valuation  was  placed  on  its  capital  stock  and 
that  the  proper  deductions  were  made,  with 
the  exception  that  the  petitioner  claims  a 
deduction  also  should  have  been  made  for 
tbe  value  of  the  real  estate  and  tangible  per- 
aoaal  property  of  the  New  York  corporation. 

llie  question  thus  raised  of  the  right  of 
petitioner  to  have  such  deduction  made  is  to 
be  determined  by  tbe  provisions  of  the  stat- 
Qte. 

The  Maine  corporation  does  not  claim  to 
be  carrying  on  business  in  New  York  or  else- 
where outside  this  state,  and  consequently 
cannot  base  its  claim  for  a  deduction  under 
clauses  2  and  3,  f  11,  supra.  It  must  rely, 
then,  (»i  clause  4,  by  whidh  the  board  is  di- 
rected to  make  allowance  for  such  property 
as  "is  not  taxable  in  this  state."  The  peti- 
tioner claims  that  it  is  the  owner  of  the  real 


estate  and  personal  property  in  New  York, 
because  it  owns  all  of  the  capital  stock  of 
the  New  York  corporation.  If  this  claim  is 
correct,  the  state  cannot  tax  the  New  York 
property,  and  does  not  claim  the  right  to  do 
so.  If  we  accept  the  claim  of  the  petitioner, 
we  reach  a  conclusion  the  result  of  which  is 
unique,  namely,  that  in  Rhode  Island  the 
Blaine  cori;)oration  is  the  sole  and  absolute 
owner  of  the  New  York  property;  whereas, 
in  New  York,  the  New  York  corporation  is 
tbe  sole  and  absolute  owner  of  the  same 
property.  Each  of  these  corporations  is  a 
distinct  legal  entity,  which  in  general  and  in 
many  respects  is  regarded  by  the  law  as  a 
natural  person. '  The  Maine  corporation  sold 
and  transferred  the  property  in  question  to 
the  New  York  corporation  to  accomplish  Its 
own  ends  and  for  its  own  advantages.  Prior 
to  the  sale  the  Maine  corporation  was  the 
owner  of  the  property,  and  as  such  was  al- 
lowed a  deduction  for  Its  value  in  the  tax 
assessment  in  this  state.  When  the  sale  was 
made,  it  is  plain  that  It  was  the  int^t  of 
the  parties  to  change  the  ownership  of  the 
property,  and  that  the  New  York  corpora- 
tion should  own  and  control  it.  Having 
made  such  change  in  ownership,  certainly  so 
far  as  tbe  state  of  New  York  Is  ocmcerned, 
we  can  see  no  reason  why  the  state  of  Rhode 
Island  should  be  asked  to  disregard  the 
transaction,  and  hold  that,  so  far  as  this 
state  is  concerned,  there  had  been  no  change 
effected.  The  property  cannot  be  the  exclu- 
sive property  of  each  of  two  different  cor- 
porations. We  do  not  think  that  the  legal 
effect  of  the  transfer  Is  <4uinged  by  tbe  fact 
that  the  Maine  corporation  owns  all  of  tbe 
capital  stock.  This  stock  ownership.  It  Is 
true,  gives  to  the  Maine  corporation  the  pow- 
er to  elect  a  board  of  directors,  and  thereby. 
Indirectly,  the  power  to  control  the  manage- 
ment of  tbe  New  York  corporation.  The  di- 
oect  control  and  management  of  the  New 
York  corporation,  however,  Is  vested  in  the 
directors  of  that  corporation  and  the  officers 
elected  by  than.  If  these  directors  legally 
exercise  their  discretion  in  the  management 
of  the  New  York  company  in  a  manner  un- 
acceptable to  the  Maine  company  or  a  ma- 
jority of  its  stockholders,  the  only  redress 
for  tbe  Maine  corporatlcm  is  by  the  election 
of  new  directors  in  the  manner  and  at  the 
time  provided  for  by  the  by-laws  of  the  New 
York  corporation.  The  direct  control  and 
management  of  tbe  New  York  corporation  is 
vested  in  the  directors  of  that  corporation, 
and  the  fact  that  a  majority  of  the  board  are 
also  for  the  time  being  directors  of  the 
Maine  company  does  not  change  their  rela- 
tion to  either  corporation,  or  alter  their 
power  of  control  over  the  New  York  com- 
pany. 

The  petitioner,  in  its  brief,  calls  our  par- 
ticular attention  to  the  following  cases:  Mc- 
Comlck  &  Co.  V.  Bnssett,  49  Utah,  444,  164 
Pac  852,  and   Commonwealth  v.  Westing- 
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house  Air  Brake  Co.,  251  Pa.  12,  96  AU.  807. 
It  la  unnecessary  to  discuss  the  case  of  Mc- 
Comlck  &  Co.  V.  Bassett,  as  that  Is  a  case 
of  donble  taxation  which  the  court  held  was 
prohibited  by  the  peculiar  provisions  of  the 
Constitution  of  Utah. 

In  Commonwealth  v.  Westinghonse  Air 
Brake  Co.,  supra,  It  appears  that  a  capital 
stock  tax  was  ImiMsed  under  a  Pennsylvania 
statute  (Laws  Pa.  1889,  p.  420,  No.  332,  and 
its  supplements),  whl<A  required  eadi  cor- 
poration carrying  cm  business  in  that  state 
to  pay  an  annual  tax,  at  a  fixed'  rate,  on  the 
actual  value  of  its  whole  capital  stock  of  all 
kinds.  The  defendant,  a  domestic  manufac- 
turing corporation,  had  its  manufacturing 
plant  in  said  state.  During  the  year  In 
which  the  tax  in  question  was  assessed,  the 
defendant  purchased  a  factory  in  Wisconsin 
and  another  factory  in  Canada  and  created 
two  corporations,  one  in  Wisconsin  and  an- 
other in  Canada,  to  carry  on  the  business 
in  these  localities.  The  defendant  owned  all 
of  the  capital  stock  in  each  of  these  corpora- 
tions. 

The  court  held  that  the  Pennsylvania  com- 
pany held  the  plants  in  Wisconsin  and  Can- 
ada throuc^  the  medium  of  the  stock  in  ttie 
two  cranpanies  and  that  the  evidence  of  its 
ownership  was  the  shares  of  stock  which  it 
held,  and  that  "to  all  intent  and  purposes 
the  defendant  ctHnpany  owns  these  plants 
Just  as  securely  as  if  the  legal  title  was 
vested  in  it"  That  the  aggregate  value  of 
the  property  In  Wisconsin  and  Canada 
should  be  deducted  from  the  aggregate  capi- 
tal stock  upon  whidh  the  tax  had  been  laid. 

In  that  case  it  also  aK>ears  that  the  de- 
fendant company,  in  order  to  establish  busi- 
ness relations  with  certain  foreign  corpora- 
tions, purchased  a  limited  amount  of  their 
capital  stock;  that  It  had  nothing  to  do  with 
the  Incorporation  of  the  companies,  and  but 
little  to  do  with  their  control  and  manage- 
ment. The  court  held  that  the  defendant 
company  was  not  entitled  to  a  deduction  for 
the  value  of  these  shares;  that — 

"The  defendant  simply  owns  gome  shares  in 
these  corporations.  In  no  proper  legal  sense 
can  it  be  said  that  a  Pennsylvania  corporation, 
whidi  owns  a  few  shares  of  the  capital  stodc  of 
a  forei^  corporation,  is  thereby  made  the  own- 
er of  personal  property  or  real  estate  perma- 
nently located  beyond  our  Jurisdiction." 

The  facts  in  the  above  case  are  not  report- 
ed in  detail,  and  it  is  not  clear  from  the 
opinion  of  the  court  what  the  decision  would 
have  been  If  the  Pennsylvania  company  had 
not  owned  the  entire  capital  stock,  but  only 
a  majority,  sufficient  to  give  it  control.  The 
decision  of  the  court  seems  to  us  to  be  some- 
what Inconsistent. 

It  is  true,  as  argued  by  the  petitioner, 
that  in  many  cases  the  law  regards  the  sub- 
stance, and  not  the  form,  and  the  courts,  very 


properly  in  certain  cases,  look  b^ond  the 
corporate  entity  to  the  individuals  who  are 
interested  in  the  corporation.  But  we  see 
no  suflSdent  reason  for  the  application  of 
this  principle  in  the  case  at  bar.  The  peti- 
tioner tor  Its  own  advantage  claims  in  one 
Jurisdiction  the  full  benefit  and  legal  effect 
of  the  corporate  entity,  and  in  another  Juris- 
diction, likewise  for  its  own  advantage,  it 
asks  that  the  act  of  Incorporation  be  disre- 
garded.' We  are  of  the  opinion  that  the 
Maine  corporation,  by  the  sale  and  transfer 
of  the  New  York  property,  ceased  to  be  the 
owner  of  said  property,  and  consequmtly  is 
not  entitled  to  a  deductlcHi  for  the  value 
thereof. 

The  exception  of  the  respondent  board  of 
tax  commissioners  is  sustained,  the  decision 
of  the  superior  court,  entered  on  the  8th  day 
of  June,  1918,  Is  reversed,  and  the  case  Is 
remitted  to  the  superior  court,  with  direc- 
tion to  confirm  the  assessment  as  made  by 
said  board  of  tax  commissioners. 


KISLI/Y  V.  BHODB  ISLAND  CO.    (No.  R203.» 

(Supreme  Court  of  Bhode  Island.    Dec.  31, 
1918.) 

Appeal  anu  BttaoB  «s>977(3)— Rkview— 
Oraktt  of  New  Tbial. 
Where  it  does  not  clearly  appear  that  the 
conclusion  of  the  trial  Judge  that  the  verdict 
of  the  jniy  failed  to  administer  substantial  jus- 
tice, so  that  new  trial  would  be  granted,  was 
erroneous,  his  det^mination  will  not  be  dis- 
turbed. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Qounties;  John  W.  Sween- 
ey, Judge. 

Action  by  Sarah  E.  Kelly  against  the 
Rhode  Island  Company,  resulting  in  verdict 
for  plaintiff.  Defendant's  motion  for  new 
trial  was  granted,  and  plaintiff  excepts.  Ex- 
ceptions overruled,  and  case  remitted  for  new 
trial 

William  R.  Champlln  and  Peter  M.  O'Reil- 
ly, both  of  Providence,  for  plaintiff. 

Clifford  Whipple  and  Alonzo  R.  Williams, 
both  of  Providence,  for  defendant 

PER  CURIAM.  After  verdict  for  the 
plaintiff,  in  the  superior  court,  the  Justice 
who  tried  the  above  case  with  the  Jury,  upon 
defendant's  motion,  granted  a  new  trial,  and 
thereupon  plaintiff  excepted,  and  this  is  the 
sole  exception  before  this  court 

The  trial  Judge  in  his  rescript,  after  dis- 
cussing certain  phases  of  the  evidence,  In 
conclusion  said: 

"The  court  has  carefully  considered  the  evi- 
dence in  the  case,  and  in  its  judgment  the  vei^ 
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diet  of  the  jury  falls  to  administer  substantial 
jiKtice  between  the  parties,  and  the  defendant's 
motion  fat  a  new  trial  is  therefore  (lanted." 

This  court  has  examined  the  transcript 
of  the  erldence  and  has  also  given  due  con- 
dderatlon  to  the  briefs  and  arguments  of 
counsel,  and  finds  that  It  does  not  Clearly 
appear  "that  such  conclusion  of  the  trial 
judge  is  erroneous."  See  Noland  T.  R.  I.  Co., 
30  R.  I.  246,  74  Atl.  914. 

We  find  nothing  In  the  case  at  bar.  In  prin- 
ciple, to  take  It  out  of  the  rule  so  long  ad- 
hered to  In  this  state,  as  set  forth  in  Noland 
T.  R.  I.  Ca,  supra;  McMahon  v.  B.  I.  Co.,  32 
R,  I.  237,  241,  et  seq.,  78  Atl.  1012,  Ann.  Oas. 
1912D,  1223;  Arnold  v.  Treat,  90  Atl.  382. 

The  plaintiff's  exertion  Is  therefore  over- 
nded,  and  the  case  Is  remitted  to  the  sn- 
perlor  court,  sitting  within  and  for  the  coun- 
ty of  Providence,  for  a  new  trial  in  accwd- 
ance  with  the  decision  of  the  trial  Judge. 


MONTBAT  BSAI/TT  Ca  T.  ABTHURS. 
(Snpreme  Court  of  Delaware.     Sept.  13,  1918.) 

TCHDOB  Alf  D  FDBCHA8EB  «S>17— GONTSAOT  OT 

Sale— OnvB  to  Pubchabb. 
Ad  application  for  the  purchase  of  certain 
real  estate  was  merely  a  revocable  offer,  and 
not  a  completed  contract  of  sale,  although  mon- 
ty  had  been  paid  "on  account,"  notes  executed 
for  the  remainder  of  the. purchase  price,  and  al- 
though a  sales  agent  of  the  vendor  had  signed 
the  application. 


CURTIS,  Chancdlor,  PENNEWILL,  Chief 
Justice,  and  RIGB  and  HEISEL,  Associate 
Judges,  sitting. 

Levin  Irving  Handy  and  Harry  Emmons, 
both  of  Wilmington,  for  plaintiff  In  error. 

Robert  H.  Richards,  of  Wilmington,  for 
defendant  in  error. 

Error  No.  11,  January  Term,  1918.  S.  c, 
trial  below,  6  Boyce,  361,  100  Atl.  325. 

Action  by  the  Montray  Realty  Company 
against  John  W.  Arthurs  on  two  promissory 
notes.  Judgment  for  defendant.  Plaintiff 
brings  error.    Judgment  affirmed. 

The  Montray  Realty  Company,  the  plaln- 
tifl  in  error,  was  a  New  Tork  corporation 
engaged  in  selling  real  estate,  in  the  form  of 
lots,  inter  alia,  at  a  place  called  Westbury, 
on  Long  Island,  state  of  New  Tork.  In  the 
ttumner  of  1916,  one  Samuel  E.  TJnderhill 
was  employed  by  said  company  as  a  sales- 
man to  solicit  purchasers  for  said  lots.  His 
authority  as  a  salesman  and  agent  of  the 
company  was  In  writing  but  was  not  pro- 
duced at  the  trial  and  the  character  and  ex- 
tent of  his  written  authority  was  not  dis- 


closed. He  had  special  verbal  authority  to 
transact  the  business  with  John  W.  Arthurs, 
the  defendant  in  error,  and  to  sign  the  pa- 
per writing  which  was  also  signed  by  Ar- 
thurs, set  forth  in  the  opinion  of  the  court 
below.  Underbill  received  a  telegram  from 
the  president  of  the  company  before  and  on 
the  same  day  the  paper  writing  was  signed 
by  him  and  Arthurs,  assuring  him  (Under- 
hlll)  that  the  lots  referred  to  in  said  paper 
were  then  unsold. 

John  W.  Arthurs,  defoidant  In  error,  was 
a  business  man  residing  at  Kenton,  Kent 
county,  Delaware. 

Prior  to  August  2,  1915,  DnderhlU  paid  two 
visits  to  Arthurs  fbr  the  purpose  of  selling 
lots  to  him  In  Westbury,  Long  Island.  Final- 
ly on  August  2d,  after  the  verbal  negotia- 
tions which  occurred  during  the  two  prior 
visits  and  on  the  last  mentioned  date,  the* 
transaction  between  the  plaintiff,  through  its 
agent  Underbill,  and  the  defendant  was  clos- 
ed by  the  execution  of  the  said  paper  by 
the  delivery  therewith. to  Underbill  by  the 
defendant  of  a  check  and  two  notes  also  set 
forth  In  the  opinion  of  the  court  below.  The 
said  paper  writing  was  intended  to  be  exe- 
cuted in  duplicate  and  the  copy  thereof  kept 
by  the  defendant.  There  Is  no  difference  be- 
tween these  two  papers  except  some  very 
slight  differences  which  are  immaterial. 

These  intended  to  be  duplicate  papers  were 
executed  upon  printed  forms  and  no  part  of 
the  same  la  written  except  a  part  of  the  date, 
the  identification  of  the  lots,  the  amount  of 
money  to  be  paid  and  the  method  of  pay- 
ment, the  signatures  "J.  W.  Arthurs"  and  "S. 
B.  Underbill,"  and,  in  figures,  the  amount  of 
money  "*200.00,"  which  Underbill  acknowl- 
edges to  have  received  on  account,  the  de- 
fendant's occupation  and  bis  address.  Ev- 
erything else  Is  printed  in  the  form  used. 

These  papers  were  signed  by  the  defendant 
and  Underbill  about  noon  of  the  2d  of  Au- 
gust and  about  half  past  7  o'clock  in  the 
evening  of  the  same  day  the  defendant  tele- 
graidied  from  Kenton,  Delaware,  to  the 
Montray  Realty  Company,  at  Its  office  ad- 
dress In  New  Tork  City,  saying  "Cancel  ap- 
plication given  Underhili  to-day  for  two  and 
one-half  lots." 

The  plaintiff  acknowledged  this  telegram 
by  letter. dated  August  4th  and  signed  by  its 
president,  stating  that  Mr.  Underbill  had 
been  asked  to  call  to  see  the  defendant  "for 
the  purpose  of  securing  a  more  complete  un- 
derstanding." 

August  9th,  the  defendant  wrote  plaintiff 
confirming  the  telegram  of  the  2d  and  de- 
manding the  return  of  his  check  and  note, 
evidently  overlooking  one  of  the  two  notes 
given. 

August  10th,  plaintiff  wrote  defendant 
saying: 

"We  have  your  order  for  two  and  one-half 
lots   In   Westbury,   Long   Island,"    etc.     "We 
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acknowledge  receipt  of  $100.00  on  accoant  of 
your  two  notes,"  etc.  "We  will  execute  a  deed 
to  the  Weetburr  property  and  same  will  be 
held  for  you  in  trust,  and  we  guarantee  its 
prompt  delivery  to  you  on  compIetioD  of  your 
payments,"  etc. 

There  were  some  other  letters  whl(^  ikubs- 
ed  between  the  parties  but  they  are  Imma- 
terial. 

All  the  rest  of  the  evldmce  shown  by  the 
record  relates  to  the  defense  of  fraud  which 
was  also  made  by  the  defendant,  bat  it  has 
no  connection  with  the  question  raised. 

At  the  trial  the  defendant  prayed  for 
binding  Instrnctions  to  the  Jtary  on  the 
ground  that  the  said  paper  writing  was  not 
a  completed  contract  but  merely  an  offer 
from  the  defendant  to  the  plaintifF  to  pur- 
,cbase  certain  lots  and  that  the  said  offer 
was  withdrawn  or  revoked  before  acceptance 
by  the  plaintiff  and  notification  of  snch  ac- 
ceptance to  the  defendant 

The  assignment  of  error  relied  oa  was 
that  the  court  erred  in  instmcting  the  Jury 
to  render  a  verdict  for  the  defendant,  though 
the  admission  of  the  telegram  against  ob- 
jection was  also  assigned  as  error. 

The  proof  in  respect  to  the  telegram  was 
that  W.,  the  station  agent  and  telegraph  op- 
erator at  Kenton,  Delaware,  recdved  it  at 
7:25  in  the  evening,  from  Mr.  Arthurs,  the 
defendant  below,  on  the  2d  day  of  August, 
1915,  and  sent  it  through  the  usual  channels 
of  the  Postal  Telegraph  Company  at  7:30 
the  same  evening  to  the  plaintiff  below  at 
200  Fifth  avenue,  New  York  City. 

It  was  contended  that  it  was  necessary  to 
show  that  the  Postal  Telegraph  Company 
delivered  the  telegram  to  the  plaintiff  com- 
pany before  admitting  it  in  evidence. 

Argument  for  Plaintiff  In  Brror. 

The  court  below  was  in  error  in  holding 
that  no  contract  had  arisen  between  the  pai^ 
ties  to  this  action  and  that  the  defendant 
was  at  liberty  to  cancel  or  withdraw  his  ap- 
plication at  the  time  he  \mdertook  to  do  so 
and,  accordingly,  in  instructing  the  Jniy  to 
render  a  verdict  for  the  defendant. 

The  only  fair  and  reasonable  conclusion 
to  be  drawn  from  the  acts  and  statements  of 
the  imrties  to  this  transaction  is  that  at  the 
time  the  papers  were  signed,  the  contract 
between  the  two  parties  became  absolute  and 
effective. 

The  execution  of  the  contract  on  the  part 
of  the  Montray  Realty  Company  by  its  rep- 
resentative, S.  £.  Underbill,  and  the  receipt 
by  him  of  the  check  and  notes  representing 
the  entire  purchase  money,  were  in  them- 
selves an  acceptance  of  the  offer  made  by 
Mr.  Arthurs  and  made  unnecessary  any  fur- 
ther acceptance  of  the  same  by  the  plaintiff 
company. 

It  is  demonstrated  by  the  record  that  Mr. 
Arthurs  understood  he  had  entered  into  a 
binding  contract  with  the  Montray  Realty 


Company  for  the  purchase  of  the  lots,  and 
had  agreed  to  pay  for  the  same  $1,875. 

Mr.  Arthurs,  not  only  in  his  letter,  but  re- 
peatedly in  his  festlmony,  spoke  of  the  pa- 
per in  evidence  and  the  arrangement  with 
Underbill,  as  a  contract 

It  is  true  that  the  paper  which  Mr.  Ar- 
thurs signed  was  an  application  and  that  be 
signed  it  as  an  applicant  But  it  is  also 
true  that  said  paper  was  Immediately  signed 
by  the  Montray  Realty  Company  by  the  band 
of  its  duly  authorized  representative,  S.  S. 
Underbill,  and  the  signature  of  the  said 
Montray  Realty  Compstny  acknowledged  the 
receipt  "on  account"  of  $200.  Manifestly, 
the  words  "on  account"  meant  something  and 
must  be  given  a  reasonable  meaning.  Our 
contention  is  that  they  mean  and  could  mean 
but  one  thing,  namely,  that  the  $200  was  re- 
ceived on  account  of  a  partial  payment  of 
the  full  purchase  price.  If  that  is  the  mean- 
ing the  receipt  amounts  to  a  full  and  formal 
acceptance  of  the  application  and  makes  a 
binding  contract. 

Mr.  Arthurs,  after  signing  the  application 
and  receiving  the  acceptance  thereof,  pro- 
ceeded to  give  two  notes,  the  basis  of  this 
action,  in  full  settlement  of  the  contract 

In  the  absence  of  an  express  grant  of  pow- 
er or  of  an  implication  of  the  possession  of 
power  from  custom,  holding  out,  or  taal>lt  of 
acting.  Judicial  theory  has  ascribed  to  the 
president  of  various  kinds  of  corporations, 
when  acting  as  general  manager  of  the  cor- 
poration, the  power  to  do  anything  in  the 
ordinary  transaction  of  its  business  in  be- 
half of  corporation  so  as  to  bind  it.  10  Cyc. 
910;  Powers  v.  Schllcht  Heat  Light  &  Pow- 
er Co.,  28  App.  Dlv.  380,  48  N.  Y.  Supp.  237. 
affirmed  by  165  N.  Y.  682,  59  N.  E.  1129; 
Senour  Mfg.  Co.  v.  Clarke,  96  Wis.  468,  71 
N.  W.  883;  Ceeder  v.  H.  M.  Loud  Lumber 
Co.,  86  Mich.  541.  49  N.  W.  575,  24  Am.  St. 
Rep.  134;  Kraft  v.  Grubbs,  116  Ark.  520, 
174  S.  W.  245;  Hoffman  v.  Rush  Co.,  27  Cal. 
App.  167,  149  P.  177;  Meatlng  v.  Tigerton 
Lumber  Co.,  113  Wis.  379,  89  N.  W.  162; 
Davidson  v.  Cannabis  Mfg.  Co.,  113  App. 
Div.  664,  99  N.  Y.  Supp.  1018;  White  v.  El- 
gin Est  Co..  108  Iowa,  522,  79  N.  W.  283; 
Wales-Rlggs  Plantation  v.  Caston,  106  Ark. 
641,  152  S.  W.  282;  Tervis  v.  Hammersmith. 
81  N.  E.  614,  84  N.  B.  337,  170  Ind.  286 ;  Mad- 
ley  Mfg.  Co.  V.  International  Co.,  6  Ala.  App. 
219,  60  South.  557 ;  Gllmore  v.  Samuels,  135 
Kr.  706,  123  S.  W.  271,  21  Ann.  Cas.  611; 
Vincent  v.  Alexander,  etc.,  Co.,  86  Conn.  512, 
84  Atl.  84. 

A  telegram  from  the  president  of  a  corpo- 
raticm  authorizing  an  agent  to  contract  is 
sufficient  authority.  Felton  v.  McGlave,  46 
N.  Y.  Super.  Ct  53. 

When  an  agent's  authority  is  verbal,  he 
may  himself  testify  as  to  its  extent  Spears 
V.  Black,  190  Mich.  693,  157  N.  W.  882;  Rob- 
erts A  Son  T.  WUliams  (Ala.)  73  South.  602; 
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ConcoTdla  Fire  Ina.  Go.  ▼.  Ifltcbell,  122  Ark. 
357,  183  S.  W.  770. 

The  statute  of  frauds  does  not  reqolre 
that  the  authority  of  an  agent  to  contract 
for  the  sale  of  real  estate,  and  to  sign  such 
contract  as  ag«it  for  the  vendor,  shall  be  In 
writing,  but  he  must  have  explicit  and  direct 
verbal  authority,  at  least,  from  the  vendor 
to  sign  the  contract.  Edwards  t.  Johnson, 
3  Houst.  435. 

The  assent  of  the  acceptor  may  be  evi- 
denced by  his  signature  attached  to  the  otter, 
and  such  signature  raises  the  presumption  of 
acceptance,  no  other  object  being  apparent 
Tsylor  V.  Bannerman,  120  Wis.  189,  97  N. 
W.  918;  Oroetslnger  v.  Wyman,  105  lowa^ 
674,  75  N.  W.  612;  Happel  y.  Rosenthal 
(Sup.)  108  N.  T.  Snpp.  716. 

The  aco^tance  of  a  contract  may  be  im- 
plied from  the  acts  and  conduct  of  the  party 
to  wlwm  tlie  offer  is  made.  Stannard  v. 
Reid  &  CSo..  U8  Anp.  Dlv.  304,  103  N.  T. 
Supp.  521:  Finch  ▼.  Mansfield,  97  Mass.  89; 
Pitts  Sheet  Mfg.  Co.  v.  West  Penn  Steel 
Co..  197  Pa.  491,  47  AU.  838. 

Performance  of  the  conditions  of  a  con- 
tract or  the  acceptance  of  the  consideration 
offered  thwewltb  Is  an  acceptance.  Oalla- 
gher  V.  Equitable  Gas  Cio.,  141  Cal.  699,  76 
Pac.329. 

Argunent  for  Defendant  in  Error. 

The  sole  question  involved  Is  vrhether  the 
said  paper  writing,  under  the  circumstances 
of  the  case,  was  anyttdng  more  than  a  mere 
offer  by  the  defendant  to  the  plaintiff  to  buy 
certain  lots  of  laud. 

The  said  writing  is,  as  a  matter  of  law, 
the  crystallization  of  all  prior  negotiations 
between  the  plaintiff  and  the  defendant 
The  writing  when  signed  determined  the 
character  of  the  transaction  which  was  com- 
pleted by  its  execution. 

A  reading  of  the  writing  in  question  can 
leave  no  room  for  doubt  as  to  its  character. 
In  the  first  place  it  is  headed  and  referred 
to  as  an  "application."  It  starts  out  with 
the  words,  "I  hereby  make  application  for 
two  and  one-half  lots,"  etc.,  thereafter  de- 
scribing them  in  the  remainder  of  the  first 
paragraph.  'Hie  second  paragraph  contains 
certain  goarantles  as  to  the  character  of  the 
title,  freedom  from  encumbrance  and  the 
general  character  of  the  ground  of  these  lots 
for  which  application  is  made.  The  third, 
fourth,  fifth,  sixth,  seventh  and  eighth  para- 
graphs contain  certain  provisions  whidi,  up- 
on the  acceptance  of  the  application  by  the 
plaintiff,  shall  constitute  the  terms  of  the 
purdiase  and  sale  of  the  lots  for  which  the 
application  is  made.  It  Is  provided  in  the 
sixth  paragraph  that  "the  Montray  Realty 
Company  will  confirm  number  of  lots"  des- 
ignated In  the  first  paragraph  and  for  which 
the  application  is  made.  Tbe  ninth,  or  last, 
paragraph  says; 


"It  is  tmderstood  and  agreed  that  after  ac- 
ceptance by  the  Montray  Realty  Company,  this 
contract  cannot  be  canceled,  and  that  its  valid- 
ity sliall  not  be  affected  by  any  verbal  or  other 
agreements  not  contained  herein." 

The  paper  is  signed  by  the  defendant  over 
the  printed  word  "Applicant,"  and  the  de- 
fendant is  therefore,  by  the  printed  form 
furnished  by  the  plaintiff  Itself,  made  to  de- 
scribe himself  as  no  more  than  an  applicant, 
or  offeror.  The  writing  is  also  signed  under 
the  words,  "Received  on  account,  $200.00," 
with  the  name  "S.  E.  Underhill,"  over  the 
words  "Representative.  The  Montray  Realty 
Company,  200  Fifth  Avenue,  New  Tork." 

It  clearly  appeara  therefore  from  the  writ- 
ing itself  that  by  the  title  which  the  plain- 
tiff gave  It,  it  is  no  more  than  an  "applica- 
tion" or  offer.  It  also  ai^>eare  from  the  lan- 
guage in  the  beginning  which  indicates  tbe 
character  and  quality  of  the  act  done  by  the 
defendant  In  signing  it  that  such  act  is  the 
making  of  an  application  or  offer,  "I  hereby 
make  application."  It  also  dearly  shows 
that  the  Montray  Realty  Company  is  there- 
after expected  to  do  at  least  two  things  be- 
fore a  completed  contract  of  purchase  and 
sale  is  consummated  between  the  plaintiff 
and  the  defendant,  to  wit,  flret,  to  "confirm 
the  number  of  lota"  for  which  the  defend- 
ant's application  is  thereby  made,  that  Is  to 
say,  to  assure  the  defendant  that  he  can  get 
the  lots  applied  for,  and  secondly,  the  last 
paragraph  makes  it  clear  that  the  applica- 
tion must  be  accepted  by  "the  Montray  Real- 
ty Company"  before  a  binding  contract  is 
created  by  the  parties,  and,  by  clear  implica- 
tion, before  such  acceptance  tbe  application 
may  be  canceled  or  withdrawn  at  any  time. 
It  is  obvious  that  the  plaintiff  Intended  the 
form  which  was  signed  by  the  defendant  to 
be  nsed  only  in  making  an  offer  or  applica- 
tion because  Just  below  tbe  line  upon  whidi 
the  defendant  was  expected  to  sign,  and  did 
sign,  is  printed  the  word  "Applicant"  as  de- 
scriptive of  the  caiMcity  in  which  it  was  in- 
tended that  tbe  defendant  should  sign.  Tbe 
place  for  the  signing  of  tbe  agent  of  the 
plaintiff,  according  to  the  plan  of  the  print- 
ed form  used,  is  directly  under  the  printed 
words,  "Received  on  account"  From  which 
it  Is  evident  that  the  signing  of  the  agent  of 
tbe  plaintiff  was  Intended  to  be  no  more  than 
tbe  admowledgment  of  receipt  of  the  initial 
payment,  made  or  tendered  by  the  aiq;>llcant 
upon  the  making  of  his  application.  This  is 
the  place  where  Underhill,  the  agent  of  tbe 
plaintiff,  did  sign,  and,  in  so  signing,  he  was 
made,  by  tbe  printed  language  of  the  form, 
nothing  more  than  a  "representative"  of  the 
plaintiff.  It  Is  also  clear  from  the  lost  par- 
agraph of  the  writing  that  the  writing  Itself 
is  expressly  made  to  contain  tbe  whole  of  the 
transaction  between  the  parties  as  it  existed 
at  the  time  of  signing  tbe  writing  because  it 
expressly  provides  that  the  validity  of  the 
writing  "shall  not  be  affected  by  any  verbal 
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or  other  agreements  'not  contained  herein." 

It  Is  obvious  that  when  the  defendant  had 
signed  the  paper  writing,  he  had  simply 
made  an  offer,  or  "application,"  to  the  plain- 
tiff and  tendered  therewith  a  check  and  two 
notes  In  payment  of  the  price  which  he  of- 
fered for  the  lots,  according  to  the  terms  of 
the  offer,  which  offer  must  be  accepted  by 
the  Montray  Realty  Comixuay  in  order  to 
make  a  bln^ng  contract  between  the  parties. 
If  the  offer  should  be  withdrawn  before  ac- 
ceptance, or  acceptance  should  be  refused, 
it  is  clear  that  the  offeree  could  liave  no 
title  to  the  chedc  or  the  notes  and  would  be 
bound  to  return  the  same  to  the  offeror.  If 
it  failed  to  return  the  notes,  It  could  not 
maintain  a  suit  upon  them  because  of  the  In- 
firmity In  Its  title  to  them. 

The  plaintiff  has  quoted  extensively  from 
the  oral  testimony  for  the  purpose  of  show- 
ing that  the  defendant  throughout  his  testi- 
mony repeatedly  referred  to  the  writing  in 
question  as  a  "contract."  In  fact,  as  the 
quoted  testimony  of  the  defendant  shows, 
in  every  Instance  but  two  In  which  the  word 
"contract"  is  used  in  referring  to  the  writ- 
ing, it  is  used  by  counsel  for  the  plaintiff  In 
questions  put  to  the  defendant,  so  that  the 
language  Is  the  counsel's  language  and  not 
the  defendant's.  The  defendant  only  uses 
the  word  "contract"  when  referring  to  the 
writing  twice.  This,  however,  is  wholly  im- 
material. The  writing  its^,  in  the  last 
paragraph,  refers  to  itself  as  a  "contract" 
The  character  of  the  writing  must  be  deter- 
mined from  its  contents  and  legal  effect. 

The  plaintiff  has  also  quoted  at  length 
from  the  oral  testimony  for  the  purpose  of 
showing  that  UnderhlU  had  some  kind  of  a 
special  verbal  authority  from  the  president 
of  the  plaintiff  to  execute  a  final  contract 
for  the  sale  of  this  real  estate  to  the  defend- 
ant and  that  when  the  writing  In  question 
was  signed  he  did  execute  such  a  contract 

In  the  first  place,  the  writing  Itself  nega- 
tives this  contention.  In  the  second  place, 
the  extent  of  Underhlll's  written  authority 
was  not  disclosed  and  he  could  not  be  given 
any  verbal  authority  to  execute  a  valid  con- 
tract for  the  sale  of  real  estate  by  the  plain- 
tiff to  the  defendant,  for  the  reason  that  un- 
der the  statute  of  frauds  of  this  state  an 
agoit  cannot  execute  a  written  contract  for 
the  sale  of  real  estate  unless  his  authority 
to  execute  the  same  be  in  writing. 

The  plaintiff  has  fallen  into  error  when  it 
states  that  the  statute  of  frauds  of  this 
state  does  not  require  that  the  authority  of 
an  agent  to  contract  for  the  sale  of  real  es- 
tate, and  to  slgrn  such  a  contract  as  agent 
for  the  vendor  "shall  be  in  writing."  The 
case  of  Edwards  v.  Johnson,  3  Houston,  435, 
relied  on  as  sustaining  the  proposition,  was 
decided  in  1867  and  was  then  correctly  de- 
cided in  accordance  with  the  plain  language 
of  our  then  statute  of  frauds,  but  the  Legis- 
lature, at  its  very  next  session  (13  Del.  Laws, 


c.  451),  amended  our  statute  of  frauds  by 
expressly  requiring  the  authority  of  the 
agent  to  be  "by  writing." 

It  is  universally  decided  that  where  au- 
thority to  make  a  binding  contract  can  be 
conferred  only  by  writing  parol  authority  is 
not  adequate.  1  Me<4iem  on  Agency  (2d  Ed.) 
{  796,  and  cases  cited;  also  sections  221,  222. 
223,  and  229;  Walker's  Law  of  Real  Estate 
Agency,  {  602 ;  Toung  v.  Ruhwedel,  119  Mo. 
App.  231,  06  S.  W.  228. 

If,  therefore,  the  writing  in  question  were 
a  contract  for  the  sale  of  land  fnmi  the 
plaintiff  to  the  defendant  it  would  be  abso- 
lutely void,  under  our  statute  of  frauds. 

That  the  writing  in  question  was  no  more 
than  an  offer  not  only  appears  from  the  doc- 
ument Itself  but  consideration  of  the  docu- 
ment in  the  light  of  adjudicated  cases  makes 
it  certain  that  no  other  Character  can  prop- 
erly be  ascribed  to  it.  McCnlly's  Adm'r  t. 
Insurance  Co.,  18  W.  Va.  782;  Owens  Co.  v. 
Bemis,  22  N.  D.  159,  133  N.  W.  59,  37  L.  R. 
A.  (N.  S.)  232 ;  Balrd  v.  Pratt,  148  Fed.  825, 
78  C.  O.  A.  515,  10  L.  R.  A.  (N.  S.)  1116; 
Bauman  t.  McManns,  76  Kan.  106,  89  Pac. 
15,  10  L.  R.  A.  (N.  S.)  1138;  Becker  Co.  v. 
Alvey  (Ky.)  86  8.  W.  974;  Dnrkee  v.  Sdiultz, 
122  Iowa,  410,  98  N.  W.  149;  Atlanta  Buggy 
Co.  V.  Hess  Springs  ft  Axle  Co.,  124  6a. 
338,  52  S.  E.  613,  4  L.  R.  A.  (N.  S.)  431; 
Challenge  Wind  ft  Feed  MiU  Co.  v.  Kerr,  93 
Mich.  328,  53  N.  W.  556;  National  Savings 
Bank  Association,  Law  Rep.  4  Eq.  Cases,  9; 
White  V.  Corlies,  46  N.  T.  467. 

This  law  has  been  settled  so  long  ago  as 
the  time  of  Edward  IV,  for  in  the  Tear 
Book  of  17  Edward  IV,  we  find  Chief  Jus- 
tice Brian  saying,  in  a  case  then  before  him: 

"Tour  plea  is  utterly  naught  for  it  does  not 
show  that  when  you  had  made  up  your  mind  to 
take  them  you  signified  it  to  the  plaintiff,  and 
your  having  it  in  your  mind  is  nothing,  for  it  is 
trite  law  that  the  thought  of  man  is  not  triable, 
for  even  the  devil  does  not  know  what  the 
thought  of  man  is;  but  I  grant  yon  this  that 
if  in  his  offer  to  you  he  had  said.  Go  look  at 
them,  and  if  you  are  pleased  with  them,  signi- 
fy it  to  such  and  such  a  man,  and  if  you  had 
signified  it  to  such  and  such  a  man,  your  plea 
would  have  been  good." 

It  is  fundamental  law  that  an  off«r  may 
be  revoked  at  any  time  before  acceptance. 
Anson  on  Contracts  (2d  Am.  Ed.  of  the  11th 
English  Ed.)  p.  40;  1  Elliott  on  Contracts. 
II  33,  45;   James  on  Option  Contracts,  i  703. 

PER  CURIAM.  There  was  no  error  In 
the  instruction  of  the  court  below  to  th6  Ju- 
ry to  find  a  verdict  for  the  defendant.  The 
court  below  rightly  held  that  the  notes  sued 
on  were  delivered  to  the  payee,  the  plaintiff. 
In  connection  with  an  offer  by  the  defendant 
to  buy  real  estate  from  the  plaintiff,  whldti 
offer  was  effectively  revoked  before  its  ac- 
ceptance by  the  seller  and  notice  of  the 
revocation  was  sent  with  due  promptness  to 
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tbe  plaintiff.  There  was  no  right  of  action 
on  the  notes  nnless  there  was  a  contract  be- 
tween the  parties  to  it  respecting  tbe  pnr^ 
chase  of  land,  and  the  offer  being  season- 
ably withdrawn  there  was  no  contract  of 
sale.  This  disposes  of  the  main  qaesti(Mi 
raised  by  the  assignments  of  error. 

The  other  assignments  of  error  related  to 
the  admission  in  evidence  of  a  certain  tele- 
gram from  the  defendant  to  the  plaintiff 
until  more  proof  had  lieen  made  of  the  re- 
ceipt thereof  by  the  plaintiff.  But  its  re- 
ceipt was  amply  shown  by  the  testimony  in 
the  case,  so  ttiat  those  assignments  of  error 
have  no  merit 

The  Judgment  of  the  court  bdow  will  be 
affirmed. 


PRICE  T.  NEW  YORK  CENT.  R.  CO. 

(Ooort  of  Vkton  and  Appeals  of  New  Jwsey. 
Not.   18,   1918.) 

(ByOabiu  ly  ik«  Court.) 

1.  QVIDKNCK     «=s»54   —  GAUSK   OF   InJTTBT  — 

Pbestjhftzon  Upon  PsEsaxprioN. 
Plaintiff  was  employed  as  a  fireman  oa  one 
of  the  defendant's  locomotiTe  enBineg.  He  was 
found  in  the  engine  cab  in  a  standing  position, 
about  to  collapse,  with  an  abrasion  on  his  head, 
was  taken  to  a  hospital,  and  shortly  became 
permanently  insane.  Thiere  was  no  proof  of 
what  caused  the  injury.  A  suit  was  brought 
on  his  briialf,  and  on  the  trial  proof  was  made, 
in  addition  to  the  forgoing,  that  another  en- 
gine passed  that  on  which  plaintiff  was  em- 
ployed, wliich  carried  an  iron  poker  extending 
four  inches  at  one  end,  into  the  clearance  space 
between  the  two  engines,  which  was  two  feet 
ei^t  inches,  and  that  there  were  no  other  pro- 
jections within  the  clearance  space  which  could 
liave  oome  in  contact  with  plaintiff  With  these 
circumstances  proven,  a  motion  by  defendant 
for  a  favoraUe  direction  was  refused.  On  ap- 
peal the  plaintiff  urged  that  the  jury  might  pre- 
sume that  the  poker  had  so  changed  its  loca- 
tion as  to  come  into  position  to  strike  plaintiff, 
because  unless  plaintiff  was  struck  by  the  poker 
there  would  have  been  no  accident  Held,  that 
there  being  no  proof  that  the  poker  had  changed 
its  position,  or  of  the  fact  that  plaintiff  came 
in  craitact  with  it,  the  jury  could  not  presume 
that  a  change  in  position  of  the  poker  had  oc- 
curred, and  upon  that  presumption  presume 
plaintiff  came  in  contact  with  it 

2.  MEauoBROK    «s>134(2)— CxtiSB  of  Injitby 

— ClBCUIfSTAnXIAL  BVIDXNCE. 
To  recover  for  injuries  resulting  from  a  neg- 
ligent act  of  a  party,  based  upon  circumstantial 
evidence,  it  must  show,  not  a  possibility  only, 
hot  a  probability,  that  the  injury  resulted  from 
defendant's  negligence. 

3.  BviDBNCis    «=954— Pbebuuftion. 

To  be  allowable,  the  presumption  of  a  fact 
mnat  be  the  immediate  inference  to  be  drawn 
from  facts  proven. 


Appeal  from  Clrcoit  Court,  Hudson  Coun- 
ty. 

Suit  by  Charles  Price,  by  his  next  friend, 
against  the  New  York  Central  Railroad  Com- 
i>any.  Defendant's  motion  for  nonsuit  and 
for  a  direction  in  its  favor  refused,  and  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  a  venire  de  novo. 

Vredenbnrgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellant. 

Alexander  Simpson,  of  Jersey  C9ty,  for 
appellee. 

BERGEN,  J.  a%e  plaintiff  was  a  fireman 
in  the  service  of  the  defendant  mi  a  locomo- 
tive engine,  and  brought  this  suit  to  recover 
for  alleged  injuries  while  engaged  in  inter- 
state commerce;  the  right  of  actl(m  b^g 
based  on  tbe  provisions  of  the  federal  Em- 
ployers' Liability  Statute  (Act  Cong.  April 
22,  1006,  c.  149,  36  Stet  65  [U.  S.  Comp.  St 
1916,  H  8667-8665]).  The  defendant's  negli- 
gence upon  which  its  liability  is  charged  in 
plaintiff's  complaint  is  the  careless  placing 
of  an  Iron  bar  upon  another  locomotive  in 
such  a  position  tliat,  in  passing  the  one  on 
which  plaintiff  was  worldng,  it  strudc  him 
and  injured  his  head.  No  other  cause  for 
the  injury  is  alleged.  The  plaintiff  recover- 
ed a  Judgment  for  $30,000,  the  result  of  the 
injury  being  Insanity.  The  defendant  moved 
for  a  nonsuit  and  for  a  direction  In  its  favor, 
the  refusal  to  grant  either  being  the  ground 
of  this  appeal. 

The  material  facts  are  not  in  dispute,  and 
they  are  that  no  express'  proof  was  made  of 
the  manner  in  which  the  plaintiff  was  injur- 
ed. If  he  was ;  that  a  passing  engine  had  on 
it  an  iron  poker,  one  end  of  which  projected 
towards  the  engine  on  wliich  plaintiff  was 
employed  between  3  and  4  inches;  that,  a 
short  time  t)efore  the  two  passed,  the  plain- 
tiff was  apparently  in  sound  condition,  and 
shortly  after,  as  the  engineer  was  bringing 
the  train  to  a'  stop  at  the  station  he  noticed 
that  plaintiff  was  acting  as  tf  he  was  daz- 
ed, and  then  helped  him  to  the  ground ;  that 
plaintiff  was  taken  to  a  hospital,  and  shortly 
after  insanity  developed  wUdi  continued 
np  to  tbe  trial.  There  was  evidence  from 
which  a  Jury  might  infer  that  plaintiff  had 
suffered  sMne  injury  to  his  head,  bat  none 
showing  the  cause;  that  tbe  clearance  be- 
tween the  two  engines  was  2  feet,  9  Inches; 
that  If  plaintiff  sat  on  the  seat  box  with  his 
heed  ontslde  of  the  engine  watching  for  sig- 
nals, his  head  would  be  about  15  inches  above 
the  end  of  the  poker  in  the  position  it  was,  ac- 
cording to  the  uncontradicted  proof,  and  9>4 
inches  al>ove  if  It  was  extended  to  cover  the 
entire  clearance;  that  there  were  no  perma- 
nent or  transient  projections  tietween  the 
tracks  from  the  point  where  the  plaintiff 
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called  the  last  signal,  and  the  station  where 
h«'  was  fonnd  In  a  dazed  condition. 

[1-3]  The  plaintiff  admits  that  his  proof  of 
the  defendant's  negligence,  as  set  out  in  his 
complaint.  Is  circumstantial,  there  being  no 
eyefwltness  to  the  accident,  but  claims  that 
the  circumstances  proven  justified  a  finding 
of  negligence  on  defendant's  part. 

The  only  question  presented  on  this  record 
is  whether  the  proven  circumstances  show, 
not  a  possibility,  but  a  probability,  that 
plaintiff's  head  came  in  contact  with  the 
iron  iiolter.  Suburban  Electric  Co.  v.  Nugent, 
58  N.  J.  Law,  658,  34  Atl.  1069,  82  Lw  B.  A. 
700;  Austin  v.  Penn.  R.  R.  Co.,  82  N.  J.  Law, 
416,  81  Atl.  739.  That  the  coUislon  was  not 
probable,  if  the  projection  was  only  four 
inches  over  the  clearance  and  nine  inches  be- 
low the  bead  of  plaintiff  when  in  the  normal 
position  required  for  the  performance  of  his 
duty,  seems  to  be  beyond  question,  and  this 
plaintiff  undertakes  to  meet  by  the  argument 
that  there  is  ifi  question  how  far  the  iron 
rod  projected.  This  is  faulty  because  the 
only  proof  in  the  case  Is  that  it  projected  at 
n^ost  only  four  inches.  Plaintiff  also  argues 
that,  if  he  was  not  strucli  by  the  bar,  the 
accident  would  have  been  impossible  7%ls 
is  an  assumption  and  not  a  circumstance, 
for  the  plaintiff  might  have  had  his  head 
injured  in  some  other  way.  In  view  of  plaln- 
tlfTs  subsequent  mental  condition,  we  can- 
not disregard  the  possibility  that  he  might 
have  faUen  against  something  on  the  engine, 
and  produced  the  injury  by  some  other 
means  than  that  charged  in  the  complaint, 
for  the  exclusion  of  some  causes  will  not 
exclude  all  others.  Of  the  cases  cited  by  the 
plaintiff,  upon  the  effect  of  circumstantial 
evidence,  ejl  that  are  pertinent  relate  to 
cases  where  the  agency  producing  the  injury 
was  not  in  dispute,  such  as  a  fire  alleged  to 
have  been  communicated  by  the  defendant's 
locomotive,  where  the  agency  creating  the 
injury  was  proven,  and  the  circumstantial 
evidence  related  to  defendant's  act  of  com- 
munication. There  being  proof  of  the  Are, 
and  that  defendant's  locomotive  passed  the 
place  within  a  reasonable  time  before  the 
fire  occurred,  a  probability  that  it  communi- 
cated the  fire  may  be  Inferred  by  a  jury. 
This  is  not  such  a  case,  for  here  the  agency 
is  in  doubt,  the  only  material  drcnmstance 
proved  being  that  plaintiff  was  on  defend- 
ant's engine;  that  It  passed  another  engine 
which  carried  an  iron  poller  projecting  four 
inches;  and  that  some  time  after  plaintiff 
was  found  standing  in  the  cab  of  the  oiglne, 
about  to  collapse,  with  an  abrasion  on  his 
head,  the  negligence  of  the  defendant  charg- 
ed being  the  careless  carrying  of  the  rod, 
without  any  proof  to  sustain  it  beyond  an 
infermce  to  be  drawn  from  plaintiffs  Injury. 
With  these  circumstances  we  are  asked  to 
presume,   without  proof   thereof,    that   the 


rod  may  have  changed  Its  position,  from  one 
of  safety,  to  one  of  danger  to  the  plaintiff, 
and  upon  this  presumption  to  further  pre- 
sume that  It  did  in  fact  strike  him,  which 
is  not  allowable.  "The  only  presumption  of 
fact  which  the  law  recognizes  are  inunedlate 
inferences  from  facts  proved."  Manning  v. 
John  Hancock  Mutual  Life  Ins,  Co.,  100  U.  S. 
694,  25  L.  Ed.  761. 

At  the  conclusion  of  the  testimony,  the  de- 
fendant moved  for  a  direction  of  a  verdict 
in  its  favor,  upon  the  ground  that  plaintiff 
had  failed  to  prove  the  negligence  charged 
against  defendant  We  are  of  opinion  this 
motion  should  have  been  allowed,  and  that 
its  refusal  requires  a  reversal  of  the  judg- 
ment under  review,  and  it  is  so  ordered, 
with  a  venire  de  novo. 


BOOKHILL  T.  HERB  et  oL 

(Court  of  Errors  and  AK>eal8  of  New  Jersey. 
Nov.  18,  1918.) 

1.  Appkal  and  Ebbob  «=s>  127— Decisions  Ap- 

FEALABLB— DeCREK    IN    CHANOBBT    ADVISED 

BT  Advisobt  Mastbb. 
A  decree  in  chancery,  made  upon  a  bill 
which  has  regularly  he&i  taken  as  confessed 
against  the  appealing  defendants  for  want  of 
plea,  demurrer,  or  answer,  ia  not  appealable  to 
Court  of  Errors  and  Appeals. 

2.  Appbai,  and  Ebbob  «=>1111— DisposmoR 
— ^Decbee  in  Chancebt  Advised  bt  Adviso- 
bt Mastbb. 

On  appeal  from  decree  in  chancery,  advised 
by  advisory  master  on  proofs  taken  ex  parte  up- 
on bill,  which  has  been  regularly  taken  as  con- 
fessed against  the  appealing  defendants  for 
want  of  plea,  demurrer  or  answer,  the  Court 
of  Errors  and  Appeals,  Instead  of  dismissing  ap- 
peal, may  affirm  decree. 

Appeal  from  Court  of  Chancery. 

Action  by  Robert  A.  Rockhill  against  Mary 

B.  Herr  and  others.    Decree  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

H.  B.  Herr,  ot  Flemington,  for  appellants. 
Joseph  Beck  Tyler,  of  Camden,  for  app^- 
lee. 

PER  CURIAM.  The  purpose  of  the  bill  of 
complaint  in  this  case  was  to  obtain  a  decree 
compelling  the  defendants  to  execute  and 
deliver  to  the  complainant  a  release  from  a 
mortgage  held  by  them  upon  lands  belong- 
ing to  him  in  the  dty  of  Camden.  The  de- 
fendants failed  to  file  any  plea,  demurrer,  or 
answer  to  the  bill  within  the  time  limited  by 
law,  and  for  failure  to  do  so  a  decree  pro 
confesso  was  entered  against  them,  and  an 
order  for  proofs  made.    A  consideration  of 
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the  prooCs  taken  nnder  this  order  led  the  ad- 
vlsoi7  master  to  the  conclusion  that  the  com- 
plainant was  entitled  to  the  relief  sought  by 
htm  in  his  bUl,  and  so  advised  the  Chancel- 
lor. From  the  decree  entered  upon  this  ad- 
vice  the  defendants  hare  appealed. 

[1]  This  aK)eal  will  not  He.  It  was  de- 
cided by  this  conrt  In  the  case  of  New  Jer- 
sey Building,  liOan  &  Investment  Go.  t.  Lord, 
66  N.  J.  Bq.  344,  58  AtL  185,  that  neither 
by  any  ancient  equity  practice  Inherited  from 
the  mother  country,  nor  In  accordance  with 
our  own  Gonstltutloa  and  statntea,  will  an 
appeal  lie  to  the  Court  of  Errors  and  Ap- 
peals from  a  decree  In  chancery  made  upon 
a  bin  which  has  regularly  been  taken  as  con- 
fessed against  the  appealing  defendants,  for 
want  of  plea,  demurrer,  or  answer,  and  ni>- 
on  proofs  taken  ex  parte. 

[2]  It  Is  further  declared  In  ttm  dted  case 
that  proper  practice  permits  either  the  dis- 
missal of  the  appeal,  or  the  affirmance  of 
the  decree,  as  this  court  In  Its  discretion  may 
direct. 

We  think  It  proper  in  the  present  case  to 
affirm  the  decree,  with  costs.   - 


CAMDEN  SAFE  DEPOSIT  &  TRUST  CO,  ▼. 
OUERTN  et  al. 

(Ooort  of  ESrroTS  and  Appeals  of  New  J«n«y. 
Not.  18,  1918.) 

(Syllahui  6y  the  Court.) 

WiujB  e=»686(l)— Testamentabt  Teust^Iw- 
VALiD   Gift   Ovi»  —  "Passivb  ob   SniPix 

TbUBT"— DlSTBIBUnON  OP  Ftjkd. 
Where  there  is  a  trust  to  collect  and  pay,  for 
Ufe,  the  income  of  a  fond  with  a  gitt  over  of  the 
fnnd,  wliich  latter  fails,  because  of  a  violation  of 
the  'rule  relating  to  perpetnities,  and  as  to  it  the 
testator  dies  Intestate,  and  as  a  conBeqaenoe  the 
fond  becomes  vested  in  the  same  persons  enti- 
ced to  the  income  for  life,  and  all  tliat  remains 
of  the  trust  la  the  collection  of  income  from 
the  fond  and  its  payment  to  the  persons  enti- 
tled for  life,  without  discretionary  power  in 
the  trostee,  the  trust  becomes  a  "passive  or 
simple  tmst,"  and  the  owners  of  the  fund  are 
entitled  to  its  possession,  and  to  have  distribu- 
tion of  any  part  of  the  fund  not  subject  to  an 
aetive  trust  remaining. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passive 
Trust] 

Appeal  ftiHn  Court  of  Chancery. 

Bill  by  the  Camden  Safe  Deposit  ft  Tmst 
Company  against  Eliza  Ouerin  and  others. 
From  a  decree  of  the  Court  of  Chancery  (87 
N.  J.  Eq,  72,  99  Aa  105),  construing  the  will 
of  Joseph  O.  Cuthbert,  deceased,  defendants 
sfipeal.     Affirmed,   with   niodlflcatlons. 


Harvey  F.  Carr  and  Louis  B.  I/e  Due,  both 
of  Camden,  for  appellants. 

Grover  C.  KIchman  and  William  D.  I/ip- 
plncott,  both  of  Camden,  for  appellee. 

BERGEN,  J.  This  appeal  presents  the 
question  whether  the  Vice  Chancellor,  who 
advised  the  decree  a^tealed  from,  properly 
construed  the  last  will  and  testament  of 
Joseph  0.  Cuthbert  The  will  vests  in  trus- 
tees, for  whom  the  complainant  has  been 
lawfully  substituted,  the  title  to  the  corpus  of 
the  residue  of  the  testator's  estate,  subject 
to  a  tmst  to  pay  the  Income  for  life  In  equal 
fifth  parts  to  his  chUdren,  Mary  C.  Gillespie, 
Joseph,  Allen,  and  Henry  C,  and  one-tenth 
each  to  his  granddaughter  Mary  Rue  and  her 
mother,  the  widow  of  testator's  son  Anthony 
who  predeceased  the  testator,  the  share  of 
the  Income  given  to  Mary  Rue's  mother  to  be 
paid,  after  her  death,  to  Mary  Bue.  The 
daughter-in-law  is  now  dead,  and  her  daugh- 
ter Mary  thus  entitled  to  be  paid  the  whole 
Income  from  that  share.  The  trust  further 
provides  that  upon  the  death  of  any  son, 
daughter,  or  of  the  granddaughter  Mary 
Rue,  leaving  a  widow  or  husband  surviving, 
one-third  of  the  Income  given  to  either  shall 
be  paid  to  such  surviving  widow  or  husband, 
and  the  remaining  two-thirds  to  the  child 
or  children  of  any  decedent  son,  daughter,  or 
his  granddaughter  Mary  Rue.  ^he  gift  of 
the  Income  was  In  each  case  for  life  only. 

The  trust  also  provided  that — 

"Upon  the  death  of  all  my  sons  and  daugh- 
ter, and  granddaughter  Mary  Rue  above  named, 
and  their  surviving  husbands  and  wives,  and 
also  after  the  death  of  all  the  children  of  the 
first  generation  of  my  said  sons,  daughter  and 
granddaughter,  Mary  Rue,  the  trust  hereby  cre- 
ated shall  cease,  and  the  trustees  of  this  my 
will,  or  their  successors  in  office,  shall  part, 
divide  and  distribute  all  the  residue  of  the  cap- 
ital of  my  estate  to  and  ammig  the  lawful  grand- 
children of  my  said  sons,  daughter  and  grand- 
daughter Mary  Rue  alMKdately,  in  the  shares 
and  proportions  above  directed  respecting  the 
income  dear  of  further  trust,  per  stirpes  and 
not  per  capita." 

At  the  time  of  the  death  of  the  testator, 
his  daughter,'  three  sons,  and  his  grand- 
daughter, Mary  C.  Rue,  were  his  only  heirs 
at  law.  All  of  testator's  children  are  now 
dead,  and  all,  except  Joseph,  left  issue.  The 
granddaughter  Mary  Is  still  living,  but  her 
mother  Is  dead. 

The  will  of  the  testator  refers  to  the  dis- 
position ot  real  estate  as  well  as  iMrsonal 
property  and  it  does  not  appear  from  the  rec- 
ord whether  the  real  has  been  converted  Into 
personal  estate;  but,  as  the  Vice  Chancellor 
said,  this  is  Immaterial,  for  the  estate,  wheth- 
er real  or  personal,  of  which  the  testator  died 
intestate,  descends  to  the  same  persons.  In 
addition  to  this,  the  will  directs  the  trus- 
tees to  sell  all  of  the  real  estate  at  such  time 
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as  they  may  deem  most  condndve  to  the 
best  interests  of  his  children  and  grand- 
children, and,  after  paying  certain  incum- 
brances, to  Invest  the  surplus  to  be  held  up- 
on the  trusts  attempted  to  be  created;  the 
plain  intention  of  the  testator  being,  to  be 
gathered  from  other  parts  of  the  will,  that 
the  real  estate  should  be  converted  into 
money  before  distribution.  In  such  cases 
real  estate  most  be  considered  as  converted 
into  money  from  the  death  of  the  testator, 
notwithstanding  there  be  a  discretion  as  to 
time  of  sale.  Wnrt's  Ez'rs  v.  Page,  19  N.  3, 
Eq.  365;  Crane  v.  BoUes,  49  N.  J.  Eq.  873,  24 
Atl.  237.  So,  in  either  event,  whether  actual- 
ly converted  or  not,  the  residue  is  to  be  dis- 
posed of  as  personalty,  no  claim  being  made 
by  any  of  the  parties  to  elect  to  take  the 
land  if  not  sold,  if  that  oonld  be  done  in  view 
of  the  continuance  of  some  parts  of  the  trust 

Two  questions  are  raised  by  this  appeal, 
one  relating  to  the  period  of  distribution  of 
the  whole  or  part  of  the  corpus,  and  the  oth- 
er to  the  distribution  of  income. 

The  Vice  Chancellor  held  that,  as  the  gift 
of  the  corpus  of  the  estate  could  not  take  ef- 
fect during  the  period  of  the  lives  of  per- 
sons in  being  and  21  years  after,  it  was  in 
violation  of  the  rule  relating  to  perpetuities 
and  void,  and,  there  being  no  dlsposttioa  of 
the  corpus,  it  descended  to  the  testator's 
heirs  at  law,  subject  to  the  operation  of  such 
of  the  provisions  of  the  trust  as  were  law- 
ful. This  result  is  correct  and  is  not  con- 
tested by  any  of  the  parties  interested  in  this 
litigation. 

So  we  have  a  gift  of  a  fund  to  be  held 
in  trust  to  pay  the  income  for  life  to  the  dill- 
dren  and  a  grandchild  of  the  settler,  and 
thereafter  to  their  children  for  life,  the  lat- 
ter being  the  owners  of  the  corpus  by  inher- 
itance for  want  of  the  legality  of  the  gift 
over  of  the  fund,  subject  to  the  right,  in 
some  cases,  to  the  widow,  or  surviving  hus- 
band of  a  deceased  (±dld  of  the  testator,  to 
have  for  life  one-third  of  the  income  which 
a  deceased  child,  or  the  granddaughter  of 
the  testator,  was  given  for  life. 

The  first  questl<m  to  l>e  determined  is: 
Are  testator's  grandchildren,  whose  deceas- 
ed father  or  mother  left  no  surviving  widow 
or  husband,  and  who  are  oitltled  to  the  en- 
tire Income  on  th^r  shares,  and  also  the 
owners  under  our  statute  relating  to  descent 
or  distributions,  entitled  to  be  now  paid 
their  share  of  the  corpus.  The  Vice  Chan- 
cellor held  that  there  could  be  no  distribu- 
tion of  any  part  of  the  corpus  so  long  as 
any  of  the  shares  remain  subject  to  the  pay- 
ment of  one-third  of  the  income  to  an  ex- 
isting surviving  widow  or  husband  of  either 
of  testator's  children,  or  the  possibility  of 
such  an  event,  as  in  the  case  of  the  grand- 
daughter Mary  Rue;  she  being  yet  alive  with 
a  husband  who  might  survive  her.  We  do 
not  agree  with  the  Vice  Chancellor  in  tills 
oondnsion,  tor  when  the  right  to  the  Income 


and  the  ownership  of  the  corpus  becomes 
vested  In  the  same  person,  and  all  that  re- 
mains to  be  done  is  the  collection  of  the 
income  from  a  fund  and  pay  it  over  with- 
out any  qnallflcation  to  the  person  who  owns 
the  fund,  the  trust  becomes  passive,  and  in 
equity  the  legal  estate  of  the  trustee  passes 
to  and  rests  in  the  owner. 

The  purpose  of  the  trust  in  this  case  was 
to  Umit  the  interest  of  the  children  and 
grandchildr«i  to  the  Income  alone  and  to 
preserve  the  fund  for  a  remainderman  wlio 
cannot  take  because  the  gift  over  is  void, 
creating  an  Intestacy  as  to  the  fund  which 
is  now  vested  in  the  Ufe  tenant,  in  which 
event  the  separation  of  the  two  estates  comes 
to  an  end.  Where  the  purposes  of  the  trust 
fail,  either  in  whole  or  in  part,  by  l^se  or 
otherwise,  the  trustee  holds  the  fond  in 
favor  of  those  who  are  entitled  to  it  under 
the  statute  as  the  next  of  kin  of  the  testa- 
tor (Skdlenger's  Eix'rs  v.  Skelleager's  Bx'r, 
32  N.  J.  Eq.  659),  and  the  trustee  can  only 
hold  it  so  far  as  is  necessary  to  perform  the 
duties  of  any  part  of  the  trust  remaining 
active. 

The  Vice  Chancellor  does  not  hold  that, 
where  no  surviving  wife  or  husband  of  ei- 
ther of  testator's  diUdren  is  living,  the  es- 
tate is  not  then  complete  in  the  heir;  all  he 
adjudges  is  tliat  there  can  t>e  no  distribu- 
tion of  any  part  of  the  corpus  until  the 
death  of  the  last  life  tenant 

Under  a  reasonable  interpretation  of  this 
will,  the  residue  of  the  estate  is  divided 
into  equal  shares,  and  the  income  payable 
on  each  share  to  different  persons,  all  having 
the  fee  to  the  corpus  by  inheritance,  and 
there  is  no  reason  why.  In  the  cases  where 
the  right  to  the  income  and  the  ownersliip 
of  the  fund  wlilch  produces  it  belong  to  the 
same  t>erson,  distribution  of  the  principal 
should  not  now  be  made.  ' 

Striking  out  the  gift  over  of  the  corpus, 
we  have  a  trust  to  collect  and  pay  the  in- 
come on  a  fond  to  the  very  person  who  owns 
it,  which  Is  In  effect  a  gift  of  a  fund  for 
the  benefit  of  the  owner  without  discretion 
of  any  kind  in  the  trustee.  In  such  case,  the 
trust  being  simple  or  passive,  the  owner  is 
entitled  to  possession  of  the  fund.  Where 
there  was  a  gift  of  a  fund  in  trust  to  pay  It 
with  accumulation  of  income  to  a  beneficiary 
at  the  age  of  24  years,  it  was  held  he  may, 
if  exclusively  interested,  call  for  immediate 
payment  on  attaining  the  age  of  21  and 
qualified  to  execute  a  release.  Lewln  on 
Trusts,  6S9,  and  cases  dted. 

This  result  applies  to  the  children  of  Al- 
len Cuthbert,  one  of  the  sons  of  the  testa- 
tor, he  having  died  leaving  children  and  no 
wife  surviving,  and  includes  the  share  of 
John  O.  Cuthbert  3d,  a  deceased  son  of  Al- 
len, his  share  in  the  one-fifth  of  the  corpus 
having  vested  in  him  at  the  death  of  the 
testator,  subject  to  the  life  estate  in  his  fa- 
ther, now  extinguished  by  the  father's  death. 
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and  hla  share  ef^aa  to  his  legal  representa- 
tive. It  also  applies  to  the  children  of  tes- 
tator's daughter  Mary  C.  GUleqple,  she  be- 
ing dead  without  leaving  a  husband  snrriT- 
Ing. 

The  next  question  to  be  considered  Is 
whether  In  cases  where  a  child  of  the  tes- 
tator has  died  leaving  children,  and  hus- 
band or  widow  entitled  to  one-ttilrd  of  the 
income  (which  was  given  to  their  respective 
wives  or  husbands  for  life),  the  two-thirds 
of  the  corpus  of  such  respective  shares  should 
not  be  presently  paid  to  those  who  are  en- 
titled to  It  as,  distributees  under  the  statute. 
Instead  of  having  the  trustee  collect  the  In- 
come and  pay  it  over  to  them.  We  think 
that  as  to  such  two-thirds  of  the  corpus  the 
character  of  the  trust  has  become  passive, 
and  all  that  is  necessary  for  the  continu- 
ance of  the  trust  Is  the  collection  of  the  In- 
come from  one-third  of  the  corpus  and  its 
payment  to  such  life  tenant. 

By  operation  of  law,  because  of  the  failure 
of  the  gift  over  of  the  corpqs,  the  trust  has 
terminated  as  to  any  disposition  of  it  by  the 
trustee  under  the  trust,  undertaken  to  be 
established  by  the  will,  beyond  the  receipt 
of  the  Income  fr<Hn  one-third  of  the  fund,  and 
that  the  trustee  Is  entitled  to  hold  for  the 
purpose  of  collecting  the  income  and  pay  It 
to  a  surviving  husband  or  widow  during  their 
respective  lives. 

By  the  avoidance  of  the  gift  over  of  the 
corpus,  all  that  ranalns  of  the  trust  is  the 
collection  and  payment,  to  the  surviving  hus- 
bands or  widows  of  the  settler's  children,  of 
the  Income  on  one-tliird  of  some  of  the 
shares  of  the  corpus,  and  to  that  the  trust 
is  now  limited,  and  the  two-thirds  of  the 
corpus  in  each  of  stich  cases  is  now  dis- 
tributable. 

It  is  not  a  requirement  that  the  trustee 
divest  Itself,  from  time  to  time,  of  different 
parcels  of  a  trust  estate,  but  of  tlie  right 
to  hold  more  than  sufficient  to  satisfy  the 
only  remaining  trusts,  that  is,  to  pay  the 
income  from  one-third  of  the  shares  given 
to  surviving  husbands  and  widows  of  testa- 
tor's deceased  children.  As  to  the  residue 
of  the  corpus,  the  possession  of  the  trustee 
is  only  that  of  a  naked  trust  to  pay  "over 
to  those  to  whom  it  has  descended  by  Inher- 
itance. 

The  Vice  Chancellor  seems  to  have  over- 
looked the  fact  that  by  the  destruction  of 
the  gift  over  of  the  corpus  a  very  large  por- 
tion of  the  attempted  trust  never  had  any 
I^al  existence,  and  that,  as  to  the  shares 
now  under  consideration,  the  only  active 
duty  imposed  upon  the  trustees  Is  the  col- 
lection of  the  income  of  one-third  of  such 
shares  and  pay  It  to  a  life  tenant  It  is  not 
so  mndi  a  question  of  merger  as  of  the 
partial  termination  of  a  trust  by  operation 


of  law.  This  conclusion  applies  to  the  shares 
of  testator's  sons  Henry  0.  and  Jocei^  O,, 
Henry  having  died  leaving  a  widow  and 
(diildren,  and  Joseph  without  a  child,  leav- 
ing a  widow. 

The  third  question  to  be  considered  is: 
What  is  the  situation  of  the  corpus  to  which 
Mrs.  Rne  Is  entitled,  she  being  alive  and  mar- 
ried with  a  possibility  of  her  husband  sur- 
viving her?  By  the  tenth  section  of  the 
will,  no  part  of  the  corpus  Is  given  to  her 
children,  the  trustees  are  directed  to  dis- 
tribute the  residue  among  the  testator's 
great-grandchildren,  and  to  the  grandchil- 
dren of  his  granddaughter  Mary  Rue.  It 
may  be  that  this  gift  to  Mary's  granddiU- 
dren  was  a  mistake  by  the  person  who  draft- 
ed the  will,  but  that  is  not  now  important, 
because  Mrs.  Rue  Is  still  living,  and,  the 
gift  over  of  the  corpus  being  void,  her  chil- 
dren take  by  Inheritance  subject  to  her  life 
estate  and  also  to  the  iKMslblllty  of  a  life 
estate  by  her  husband.  If  he  should  survive 
her,  to  one-third  of  the  income.  In  other 
words,  one-flfth  of  the  corpus  Is  impounded 
to  pay  the  Income  to  Mary  Rue  for  life,  and 
In  the  event  of  her  death  to  pay,  of  the  in- 
come given  her,  rne-thlrd  to  her  husband  for 
life  and  thereafter  to  her  children,  who  take 
by  Inheritance  the  principal,  so  in  this  case 
the  trust  remains  active,  and  no  distribu- 
tion of  the  corpus  is  now  permissible,  as  was 
held  by  the  Vice  Chancellor,  and  from  which 
no  appeal  has  been  taken. 

The  Vice  Chancellor,  having  determined 
that  no  part  of  the  corpus  being  distributable 
during  the  life  of  any  of  the  life  tenants,  ad- 
Judged  that.  In  the  case  of  Joseph,  son  of 
testator,  who  Is  dead  leaving  a  widow  sur- 
viving, the  widow  was  entitled  to  one-third 
of  the  Income  for  life,  and  that  the  income 
from  the  two-thirds  remaining  fell  into  the 
estate  to  be  held  as  corpus  until  the  last 
life  tenant  died,  and  that  this  rule  also  ob- 
tained to  the  share  of  Joseph  3d,  the  son  of 
Allen,  who  died  after  his  father,  leaving  a 
widow  and  children,  so  that  this  widow  and 
her  children  get  neither  income  nor  principal 
until  the  last  life  tenant  is  dead.  Under 
the  view  we  have  expressed,  such  a  dispo- 
sition of  the  Income  is  not  called  for,  as 
there  will  be  do  Income  not  disposed  of,  for 
all  of  the  corpus  not  required  to  sustain  the 
active  trusts  indicated  will  be  distributed  to 
the  persons  entitled,  and  there  will  be  no 
income  to  accumtilate. 

As  a  part  of  the  decree  is  correct,  it  will 
be  affirmed,  with  sudi  modifications  as  the 
results  we  have  reached,  and  expressed  In 
this  opinion,  require.  The  appellants  hav- 
ing succeeded  in-  the  principal  matters  ap- 
pealed from,  they  will  be  allowed  costs  to  be 
paid  out  of  the  fund. 

Affirmed,  with  modiflcatlona. 
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HUBBARD   T.    ATLANTIC   COAST   ETJEC- 
TBIO  BY.  CO.    (No.  36.) 

(Court  of  Errors  and  AppeaJa  of  New  Jersey. 
Nov.  18,  191&) 

(Byllaiiu  hy  the  Court.) 
Stbeet  Bailroadb  <8=>98(8)— Pebsonal  Irjt;- 

BY— CONTEIBTJTOBT   NEOLIOENCK. 

A  trolley  track  is  a  place  of  danger.  A 
pedestrian  about  to  cross  a  trolley  track  must 
use  his  powers  of  observation  before  crossing. 
A  failure  to  perform  this  duty  resulting  in 
personal  injury,  the  pedestrian  is  guilty  of 
contributory  negligence. 
Mintum,  Kalisch,  and  Taylor,  JJ.,  dissenting. 

Appeal  from  Circuit  Oonrt,  Monmonth 
County. 

Suit  by  Caleb  T.  Hubbard  against  the  At- 
lantic Coast  Electric  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed,  and  Tenirede  novo  awarded. 

Stewart  Parrell,  of  Ocean  Grovek  and  Iieon 
R.  Taylor,  of  Asbury  Park,  for  appellant. 

Durand,  Ivlns  &  Carton,  of  Asbury  Park, 
for  appellee. 

BLACK,  J.  This  Is  the  second  trial  of  this 
case.  The  result  of  the  first  trial  Is  report- 
ed in  91  N.  J.  Law, 102   Atl.  632.     The 

plaintiff  had  a  verdict  at  each  trlaL 

The  suit  was  brought  to  recover  damages 
for  i)ersonal  injuries  caused  while  the  plain- 
tiff was  crossing  the  tracks  of  the  defend- 
ant company  on  foot  This  was  on  Mardi 
25,  1916,  at  Main  street,  directly  north  of 
the  Shark  River  bridge,  in  the  borough  of 
Avon,  Monmouth  county.  The  pertinent 
facts  are  quite  fully  set  out  In  the  opinion 
of  this  court  as  reported  In  the  former  trial. 
It  is  now  Insisted  that  the  facts  present  a 
substantially  different  case  than  was  consid- 
ered by  this  court  on  the  first  trial.  The  ap- 
pellant, however,  urges  that  is  not  so.  The 
two  cases,  as  made  by  the  plaintiff,  are  sub- 
stantiaUy  the  same. 

It  was  error  for  the  trial  court  not  to  grant 
the  defendant's  motion  to  nonsuit,  or  direct 
a  verdict  In  Its  favor,  on  the  ground  of  the 
plnintifTs  contributory  negligence.  TbB  case 
turns  upon  the  observation  made  by  the 
plaintiff  south  before  going  on  the  trades. 
The  testimony  relied  upon  by  the  plaintiff 
to  differentiate  this  case  from  the  former 
one  is  as  follow,  viz.: 

"I  looked  north;  I  saw  this  car;  •  •  • 
and  then  I  looked  south,  and  as  I  looked  south 
I  looked  back  again,  •  *  •  when  I  was 
within  4  or  5  feet  of  the  tracks.  I  saw  this 
car.  1  looked  south,  and  didn't  see  any  car 
coming,  when  I  was  about  8  or  4  feet  from  the 
track.  I  stopped  and  looked  south."  "I  did 
not  make  any  further  look;    didn't  think   it 


was  necessary;    did  not  look  wlthia  2  feet  of 

the  track." 

The  plaintiff  had  an  unobstructed  view 
down  the  track,  in  the  direction  from  which 
the  car  that  struck  him  came^  for  over  800 
feet 

We  think  there  is  no  substantial  dlfferraioe 
made  by  the  plaintiff's  case  at  each  of  these 
trials.  The  plaintiff  was  guilty  of  contrib- 
utory negligence.  His  conduct  was  not  that 
of  a  reasonably  prudent  man  concerned  for  his 
personal  safety.  He  must  use  his  powers  of 
obswvatlon  before  crossing  a  trolley  trade, 
which  is  a  place  of  dangw.  Tills  is  the 
measure  of  his  duty,  so  dedared  by  this 
court  in  several  cases. 

The  case  is  clearly  distinguished  from  such 
cases  as  Eraut  v.  Public  Service  By.  Co.,  82 
N.  J.  lAW,  437,  81  Atl.  751,  relied  upon  by 
the  plaintiff  and  Consolidated  Traction  Co. 
V.  Glynn,  59  N.  J.  Law,  432,  87  Atl.  66.  A 
person  struck  and  Injured  by  a  locomotive 
while  crossing  the  tracks  of  a  steam  railroad 
on  foot  is  guilty  of  contributory  negligence, 
when  there  was  an  unobstructed  view. 
James  v.  Delaware,  etc.  R.  R.  Co.,  104  AtL 
328.  It  was  error  for  the  trial  court  not  to 
grant  the  defendant's  motions. 

The  judgment  of  the  trial  court  ia  revers- 
ed, and  a  venire  de  novo  awarded. 

MilNTDRN,  KALISOH,  and  TATLOB,  JJ,. 

dissmt. 


SCHOTT  V.  WEISS.     (No.  96.) 

(Oonrt  <tf  Brron  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

(SyUdbui  iv  the  Court.) 

1.  Oabbiebs    «=9235,  280(1)— Cask  Rkquibko 

— JiTHXT  Bus— "COHXON  OaBBIXB." 

A  jitney  bus  owner,  who  undertakes  to  carry 
for  hire  all  persons  who  apply  for  passage,  is  a 
"common  carrier"  of  passengers;  as  sudi,  he 
owes  them  a  high  degree  of  care  for  their 
safety. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common 
Carrier.] 

(Additional  BvOalita  ly  BUtoricl  Staff.) 

2.  Cabbikbs   <g=320(10)— Pebsonal  Injubt— 
Neoliqencb— Question  foe  Jdbt. 

In  suit  for  damages  for  personal  injury  to 
plaintiff,  a  passenger  in  a  jitney  bus,  when  the 
front  wheel  struck  a  stone  in  the  road  and  he 
was  thrown  out,  held,  on  the  evidence,  that  de- 
fendant's negligence  was  for  the  jury. 

Appeal  from  Supreme  (ijourt 

Action  by  Frank  Schott  against  Benjamin 
Weiss.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


4=s>For  other  cues  see  same  topto  and  KET-NUMBSR  In  all  Key-Nnmbered  Dlgeati  and  ladezM 
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Pomerdine  &  LaUde,  of  Newark,  for  ap- 
peOant 

Clmrtli,  Harrison  &  Bocbe,  of  Newark,  foi 
appeUeok. 

BLACK,  X  [2]  This  was  a  suit  to  recover 
damages  for  personal  injuries.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff.  The  es- 
sential facts  in  brief  are:  The  plaintiff, 
FVank  Schott,  was  a  passenger  on  an  auto- 
xnotille  known  as  a  Jitney.  The  route  of  the 
Jitney  was  from  Newark  to  EUsabetli.  The 
Jitney  bus  in  question  was  a  large  one,  capa- 
ble of  seating  27  persons.  The  accident  hap- 
pened at  night,  on  the  evening  of  July  30, 
1917.  The  platntlff,  Frank  Schott,  had  sig- 
naled the  driver  to  stop  at  the  next  comer, 
Ooe  avenue.  He  was  in  the  act  of  rising  from 
bis  seat,  preparatory  to  leaving  the  Jitney 
bns.  The  front  wheel  of  the  jitney  bus 
struck  a  large  stone  in  the  road.  He  was 
thirown  violently  against  the  right-hand  curb. 
By  reason  of  the  impact,  the  plaintiff  was 
tiirown  oat  through  the  door  of  the  Jitney 
bus  between  the  vehicle  and  a  telegraph  pole. 
The  resnlt  of  the  accident  was  the  plaintiff 
mstained  a  broken  rib  and  a  punctured  lung. 
nie  trial  court  refused  to  nonsuit  the  plain- 
tiff, on  the  motion  of  the  defendant  This 
Is  the  only  substantial  basis  of  appeal.  There 
are,  however,  tei^  grounds  of  appeal  stated, 
bat  they  are  argued  tinder  one  head  in  the 
appellant's  brief,  vis.  that  there  was  no  evi- 
dence on  wliich  the  defendant  could  be  charg- 
ed with  negligence.  This  needs  no  discussion. 
The  trial  Judge  rightly  held  that  the  case  as 
presented  by  the  plaintiff  raised  a  Jury  ques- 
tion. This  is  quite  evident  from  a  recital  of 
tbe  facts  above.  It  was  not  error  to  refuse  a 
nonsuit  by  the  trial  Judge.  One  other  point 
may  be  noticed  briefly. 

[1J  It  is  urged  that  a  Jitney  bus  operator 
Is  not  a  common  carrier  of  passengers.  This 
is  not  so  in  point  of  law.  Desser  v.  City  of 
Widilta,  96  Kan.  821,  153  Pac.  1194,  I*  R.  A. 
1916D,  246;  Nolen  v.  Biechman  (D.  G.)  225 
Fed.  812,  819;  Moore  on  Carriers;  vol.  2,  p. 
944 ;  Fetter  on  Carriers  of  Passengers,  vol.  1, 
par.  202;  10  C.  J.  p.  608,  par.  1034;  4  R.  Q 
L.  par.  468,  p.  1000;  Buddy  on  Automobiles 
(4th  Ed.)  par.  372.  Common  carriers  of  pas- 
sengers are  those  who  undertake  to  carry  all 
persona  indifferently  who  aPPly  for  passage. 
To  constitute  one  a  common  carrier  of  pas- 
aengers,  it  is  necessary  that  he  hold  himself 
oot  to  the  public  as  such.  As  a  common  car- 
rier, the  defendant  owed  the  plaintiff,  who 
was  a  passenger  for  hire  in  the  Jitney  bus,  a 
liigh  degree  of  care  for  his  safety.  Trussell 
V.  Morris  County  Traction  Co,  79  N.  J.  Law, 
633,  535,  77  AU.  635,  30  L,  R.  A.  (N.  S.)  351; 
Whalen  v.  ConsoUdated  Traction  Co.,  61  N. 
3.  Uw,  600,  611,  40  AtL  645,  41  I<.  R.  A.  836, 
68  Am.  St  B^.  723.  Whether  that  degree  of 
are  was  exercised  for  the  plaintiff's  safety. 


under  tbe  drcuinstancea  of  tbe  case  was  a 
Jury  question.  We  find  no  error  in  the  rec- 
ord. 

Tbe  Judgment  of  the  Supreme  Court  is  af- 
firmed, with  costs. 


SCHWALI.  V.  I^I/AWARfi^  Ij.  &  W.  R.  CO. 
(No.  37.) 

(Court  of  EiTrors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

Railboaos   •=>282(9)--Pi:bsoicai.  Injobies— 
'  DnucnoN  or  Vkbdict. 

In  an  action  against  a  railroad  company  for 
injories  sustained  by  an  employe  of  a  truck- 
man due  to  the  fall  of  the  door  of  a  raCroad  car, 
where  there  was  no 'evidence  that  the  door  of 
the  car  was  defective,  it  was  error  to  submit  tlie 
case  to  the  jury. 

Mintnm,  J.,  dissenttag. 
Appeal  from  Supreme  Court 

Action  by  James  Schwall  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany for  personal  injuries.  Judgment  Cor 
plaintiff,  and  defendant  appeala  Reversed 
and  remanded  for  new  trlaL 

The  iffalntUf  on  September  1,  1916,  was  in 
the  employ  of  truckers  who  had  been  engaged 
to  transport  a  smelting  furnace — a  heavy 
piece  of  machinery — from  the  railroad  sta- 
tion at  Harrison.  N.  J.,  to  the  electric  com- 
pany's works.  The  furnace  had  been  de- 
livered to  the  defendant  on  a  gondola  car  of 
the  Pennsylvania  Railroad  Company  at 
Buffalo,  N.  X.,  and  transported  by  the  defend- 
ant to  Harrison.  By  the  schedules  filed  with 
the  Interstate  (Commerce  Commission,  the 
owners  were  required  to  load  and  unload 
heavy  or  bulky  freight  carried  at  L.  G.  L. 
ratings  that  cannot  be  handled  by  the  regular 
station  employes.  It  Is  not  questioned  that 
the  furnace  came  within  this  rule.  After  an 
examination  of  the  car  with  Its  load  on  Au- 
gust 31st  by  one  of  their  employ^,  the  truck- 
ers sent  men  on  the  morning  of  September 
1st  to  transport  the  furuaca  The  men  got 
in  the  gondola  car  and  began  preparations . 
with  that  object  in  view.  To  move  the  furnace 
to  their  truck,  it  was  necessary  or  advisable 
to  let  down  one  end  of  the  gondola,  called  a 
"door"  or  "gate."  How  far  the  preparations 
had  gone  before  the  accident  was  disputed. 
One  witness  testified  that  he  had  released  the 
clamps  or  latches  which  held  the  door.  Th0 
plaintiff  testified,  and  there  was  no  contra- 
diction, that,-  if  the  damp  had  been  properly 
locked  on  the  outside,  the  door  or  gate  would 
never  have  come  down.  In  fact  the  door  fell 
on  the  plaintiff  and  injured  him,  falllug  to- 
ward the  Inside  of  the  car  "in  the  proper  man- 
ner," "like  a  door  would  fall  if  it  had  been 
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hinged  properly  to  the  car,  or  let  down  prop- 
erly to  tbe  car,"  as  the  platotiff  testified. 
When  everything  was  In  proper  condition,  the 
door  was  isecnred  by  U-bolts  at  the  bottom 
on  the  Inside  of  the  car,  and  by  clamps  (or 
latches)  at  the  top  on  the  ontslde  of  the  car. 
After  the  accident,. It  was  seen  that  the  U- 
bolts,  Bometlnies  called  "hinges,"  were  not  In 
place,  or  perhaps  were  altogether  mlsstog. 
The  negligence  oomplahied  of  was  that  the 
so-called  "hinges"  were  to  a  defective  and  de- 
teriorated -condition.  The  qoestlons  submit- 
ted by  the  learned  trial  judge  to  the  Jury 
were:  (1)  Were  the  hinges  In  a  defective 
condition?  (2)  Did  that  fbct  occasion  the 
fall  of  the  door?  (3)  Did  the  cohipany,  under 
the  circumstances,  have  a  duty  of  tospection 
for  the  pmpose  of  remedying  any  defects  that 
might  n OTurally  be  injurious  to  any  persons 
who  were  rightfully  on  the  car?  The  Jury 
found  for  the  plaintiff. 

Frederic  B.  Scott,  of  New  Yoik  City,  tor 
appellant. 

Pomerehne  <&  Lalble,  of  Newark,  for  ap- 
pellee. 

SWAXZB,  J.  (after  stating  the  facts  as 
above).  If  we  assume  to  favor  of  the  plato- 
tiff that  the  obligation  of  tbe  railroad  com- 
pany to  tospect  continued  after  the  trucker's 
foreman  examined  the  car  on  August  Slst  the 
question  still  rematos  whether  the  cause  of 
the  accident  was  any  defect  that  existed 
prior  to  the  time  when  the  possession  of  the 
car  was  finally  turned  over  to  the  tru<*ers 
on  the  morning  of  September  1st  If  not,  the 
railroad  company  was  not  liable.  If  we  as- 
sume that  there  was  evidence  that  the  hinged 
were  out  of  place  when  the  car  was  turned 
over  to  the  trudters.  It  would  be  Impossible 
to  find  a  causal  connection  between  the  lack 
of  htoges  and  the  plaintiff's  Injury,  In  view 
of  the  uncontradicted  evidence  of  the  plaintiff 
himself  that.  If  the  door  had  been  properly 
loclced  on  the  outside  with  tbe  clamps.  It 
would  never  have  come  down,  ntis  was 
necessarily  so,  stoce,  if  the  door  had  thus 
been  secured  at  the  top  on  the  outside,  It 
could  never  have  fallen  toward  on  the  lower 
edge  as  a  binge  In  the  way  to  which  it  to  fact 
■fell.  We  must  conclude  that  the  accident 
was  due  to  the  fact  that  the  clamps  were  not 
fastened.  This  might  or  might  not  be  evi- 
dence of  negligence  under  certato  circum- 
stances. 

We  may  to  favor  of  the  plaintiff  treat  the 
case  as  if  this  had  been  averred  as  negli- 
gence to  the  complaint.  The  real  difficulty 
Is,  not  one  of  pleading,  but  one  of  evidence 
Assume  further  In  favor  of  the  plaintiff  that 
there  were  circumstances  which  might  be 
evidence  of  negligence,  although  the  very 
object  of  the  platotlff's  employers  and  asso- 
ciates was  to  release  the  clamps  so  that  the 
door  might  fall  and  permit  the  removal  of 


the  furnace  from  the  car,  we  are  sttS  short 
of  any  evidence  that  this  situation  existed 
when  the  car  was  turned  over  by  the  railroad 
company  to  the  truckers.  All  the  evidence 
is  to  the  contrary.  No  one  but  Beed  testifies 
OB  the  subject.  He  was  an  employ^  of  the 
truckers  and  says  he  had  released  the  latches 
(clamps)  In  order  to  take  out  the  door  so  as 
to  permit  the  r«noval  of  tbe  furnace  from 
the  car.  If  his  testimony  is  rejected,  as  tbe 
Jury  Is  said  to  have  rejected  It,  there  Is  no 
evidence  of  negligence  on  the  part  of  the  rail- 
road company.  If  his  testimony  is  acc^ted, 
it  requires  a  verdict  In  favor  of  the  railroad 
company,  as  the  learned  trial  Judge  charged. 
In  either  view  the  case  should  not  have  gone 
to  the  Jury. 

We  have  assumed,  but  must  not  be  under- 
stood as  deciding,  tliat  It  was  incumbent  on 
the  railroad  company  to  exercise  more  care 
to  tospection  than  It  to  fact  exercised.  A  de- 
cision of  that  question  is  unnecessary  to  view 
of  the  facts. 

Let  the  Judgment  be  reversed,  to  the  end 
that  there  may  be  a  venire  de  novo. 

MINTURN,  J.,  dissents. 


WBIDMANN  SILK  DYEING  OO.  T.  EAST 
JBBSBY  WATER  CO.  et  aL    (No.  47.) 

((^nrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  191&) 

(Svllaiv*  ill  Ute  Court.) 

Appkai.  and  Ebbob  «s»843(1)  —  Qosstionb 
RAISSD  on  AFPKAI/— Considebation. 
It  was  not  meant  by  rule  131  of  the  Su- 
preme Court  (edition  of  1913),  applicable  to  the. 
Court  of  Errors  and  Appeals  by  rule  147,  to 
compel  the  appellate  court  to  pass  on  every 
question  raised  on  the  appeal 

Appeal  from  Ourt  of  Chancery. 

Bill  by  the  Weidmazm  Silk  Dyetog  Ck»m- 
pany  agatost  the  East  Jersey  Water  Com- 
pany and  others.  Decree  for  complatoant 
(88  N.  J.  Eq.  397,  102  AU.  1056),  and  defend- 
ants appeal.    Affirmed. 

John  B.  Humphreys,  of  Paterson,  and  Gil- 
bert Ck>lUns,  of  Jersey  City,  for  appellants. 

John  W.  Harding  and  Griggs  &  Haidtog, 
all  of  Paterson,  for  appellee. 

SWAYZE,  J.  The  opinion  of  the  C!han- 
cellor  sufficiently  vindicates  the  result  he 
reached.  One  expression  In  the  opinion  may 
lead  to  misapprehension,  and  it  Is  Important 
enough  to  call  for  remark.  In  speaktog  of 
the  effect  of  tbe  decision  to  A.  &  S.  Silk  Dye- 
ing Co.  V.  E.  Jersey  Water  Cto.,  88  N.  J.  Law, 
273,  96  Atl.  eO,  L.  R.  A.  1917F,  1146,  he  says 
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tliat,  under  the  rule  of  the  Supreme  Court 
(now  rule  131,  edition  of  1913),  no  questions 
are  open  for  litigation  upon  a  retrial  except 
tbose  on  which  the  decision  of  the  trial 
court  was  found  to  be  wrong.  The  rule  is 
limited  in  any  event  to  questions  that  are 
separable,  and  hence  It  is  necessary  for  the 
appellate  court  to  adjudge  that  the  ques- 
tions are  separable,  if  It  means  to  limit  the 
scope  of  the  retrial.  What  the  Judgment  was 
in  the  case  cited  does  not  appear,  and  the 
opinion  only  shows  that  the  Judgment  was 
to  be  reversed  and  a  new  trial  ordered. 
This  result  would  necessarily  follow  if  any 
fatal  error  was  found  as  there  was  In  that 
case.  Such  a  reversal,  however,  does  not 
necessarily  conclude  all  other  questions. 
This  court  on  finding  a  fatal  error  might  or 
might  not  pass  on  other  questions  involved 
in  the  case.  It  was  not  meant  by  rule  131  to 
compel  the  appellate  court  to  pass  on  every 
question  raised  on  the  appeal.  The  question 
does' not  arise  now,  since  we  agree  that  the 
facts  conceded  in  the  bill  and  answer  enti- 
tled the  complainants  to  a  decree,  unless  It 
is  to  be  deprived  of  relief  on  the  theory  that 
it  does  not  come  Into  court  with  clean  hands. 
We  cannot  so  hold.  The  fact  that  the  com- 
plainant may  have  heretofore  made  an  un- 
reasonable use  of  the  water  and  polluted  It 
In  sudi  use  does  not  prevent  it  from  now 
vindicating  its  property  rights.  Those  rights 
it  has  not  lost,  even  though  it  has  In  the  past 
violated  the  criminal  law  by  creating  a  pub- 
lic nuisance.  Even  a  criminal  would  not  be 
an  outlaw. 

We  are  bound  to  assume  that  it  will  here- 
after assert  its  legal  rights  in  a  lawful  way, 
and  in  that  assertion  it  Is  entitled  to  protec- 

tlOIL 

The  decree  must  be  affirmed,  with  costs. 


WETDMANN  SILK  DYEING  CO.  ▼.  MAYOR 

AND  ALDERMEN  OP  JERSEY  CITY. 

(No.  46.) 

((}oart  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

Appeal   from   Oart  of  Chancery. 

Bill  by  the  Weidmann  <Silk  Dyeing  Company 
against  the  Mayor  and  Aldermen  of  the  City  of 
Jersey  City.  Decree  settled  on  complainant's 
motion  (1(^  Atl.  1066),  and  defendants  appeal 
Affinned. 

Humphreys  &  Sumner,  of  Patergon,  for  ai>- 
pellanta. 
Grigga  &  Harding,  of  Paterson,  for  appellee. 

PER  CURIAM.  Hie  decree  Is  affirmed  for 
the  reasons  stated  in  a  memorandum  filed  In 
No.  47.  106  AU.  194. 


WEIDMANN  SILK  DTEaNO  CO.  v.  MAYOR 

AND  COMMON  COUNCIL  OF  CITY 

OP  NEWARK.    (No.  63.) 

(Court  of  JEirrors  and  Appeals  of  New  Jersey. 
Nov.  18,  l»ia) 

Utarmm  Dokain   «s>308— Injunction— Rb- 

UEr— ASCEBTAINUENT  OF   COMPENSATION. 

In  suit  to  enjoin  diversion  of  water  In  case 
defendants  do  not  condemn  complainant's  right, 
the  chancellor  in  settling  decree  for  complain- 
ant was  not  required  to  ascertain  the  compen- 
sation, but  coald  leave  amount  thereof  to  be 
ascertained  by  a  jury  in  condemnation  pro- 
ceedings. 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Weidmann  Silk  Dyeing  Compa- 
ny against  the  Mayor  and  Common  Council 
of  the  City  of  Newark.  Decree  settled  ou 
complainant's  motion  (102  AtL  1056),  and  de- 
fendants appeal.    Affirmed. 

William  J.  Keams,  of  Newark,  for  appel- 
lants. 

Griggs  ft  Harding,  of  Paterson,  tor  appel- 
lee. 

PER  CURIAM.  The  decision  of  the  meri- 
torious  question  is  controlled  by  the  memo- 
randum In  No.  47,  105  Atl.  194.  The  only 
matter  calling  for  further  remark  is  the  con- 
tention of  the  city  that  the  compensation  for 
the  diversion  of  water  should  be  ascertained 
by  the  Chancellor  instead  of  In  condemna- 
tiOD  proceedings  by  a  Jury.  It  Is  enough  to 
say  that  the  Chancellor  is  not  obliged  to  take 
that  course.  We  need  not  consider  whether 
he  might  have  taken  it  if  the  complainant 
had  consented. 


DORMAN  V.  WEST  JERSEY  TITLE  ft 
GUARANTY  CO.     (No.  66.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  21,  l»ia) 

(Byllalu*  iy  the  OoitrtJ 

1.  Pbinoifai,  and  Aoknt  «=9lOS(8),  1240)— 

AUTHOBITT      TO      BecEIVK      PbINCIFAX      ON 

MoBTOAOE— Estoppel — Question  roa,  Jttbt. 
The  mere  possession  of  a  bond  and  mortgage 
by  an  agent,  and  the  habitual  payment  of  in- 
terest to  the  agent,  who  in  turn  remits  to  the 
mortgagee,  does  not  establish  the  agent's  author- 
ity to  receive  the  principal,  so  as  to  create  an 
estoppel  against  the  mortgagee.  The  agent's 
authcHTity  to  receive  the  principal  in  such  a 
case  is  not  a  qaestipn  of  law,  but  is  to  be  re- 
garded as  a  fact— a  question  for  the  jury.  Law- 
son  V.  Nicholson,  52  N.  J.  Eq.  821,  31  Atl.  386, 
followed. 

2.  MOBTOAOES  4S»216  — CONVEBSION  — RiOHT 

OF  Action. 
A  right  of  action,  in  this  case,  is  sustained 
on  the  ground  of  conversion. 
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8.  COXJETB     «=»89  — Attthobitt  — COUBX     OF 
Chancebt. 
The  decisions  of  the  Court  of  Chancery  are 
not  binding  on  the  Oonrt  of  Errors  and  Ap- 
peals. 

Appeal  from  Supreme  Court. 

Suit  by  Margaret  Dorman  against  the  West 
Jersey  Title  &  Guaranty  Company.  Judg- 
ment for  defendant  on  a  directed  verdict,  and 
plaintiff  appeals.  Reversed,  and  venire  de 
novo  awarded. 

C.  I*.  Cole,  of  Atlantic  City,  for  appellant 
Lewis  Starr,  of  Camden,  for  appellee. 

BLACK,  J.  In  this  case  the  plaintUf 
brought  a  suit  against  the  defendant  to  re- 
cover $1,000  and  interest,  the  amount  due 
on  a  bond  and  mortgage  made  by  one  Herbert 
to  the  plalntUT,  covering  premises  in  Atlantic 
City.  The  trial  judge  directed  a  verdict  for 
the  defendant.  This  is  the  basis  of  the  ap- 
peal, which  Is  from  the  Judgment  entered  on 
the  verdict. 

[1,2]  The  substantial  facts  are  not  In  dis- 
pute. They  may  be  thus  summarized:  They 
are  these:  The  plaintiff  inherited  $1,200 
from  her  mother's  estate.  One  Thomas  To- 
bln,  of  Philadelphia,  collected  It  for  her  and 
turned  it  over  to  her.  At  that  time,  he 
suggested  that  she  invest  |1,000.  The  plain- 
tiff agreed  to  this.  Tobin  then  took  $1,000 
of  the  money  and  Invested  It  in  a  bond  and 
mortgage.  In  plaintifTs  name^  in  property  In 
Atlantic  City,  N.  J.  After  the  mortgage  was 
recorded  he  brought  It,  together  with  the 
bond,  to  the  plaintiff,  suggesting  that  he  be 
allowed  to  keep  It,  as  she  had  no  place  for 
'  their  safe-keeping.  She  consented  to  this  ar- 
rangement. Tobln  was  allowed  to  collect 
the  Interest,  as  It  accrued,  which  was  trans- 
mitted to  her.  Tobin  continued  to  pay  the 
Interest  to  her  until  some  time  In  1916,  when 
payments  of  Interest  ceased.  Inquiry  by  the 
plaintiff  disclosed  the  fact  that  the  mort- 
gage had  been  canceled  in  1907.  It  then 
was  discovered  that  Tobln  had  taken  the 
bond  and  mortgage  to  the  ofBce  of  the  de- 
fendant company  and  delivered  It  for  can- 
cellation. The  defendant  company  caused 
the  mortgage  to  be  canceled  of  record  and 
gave  Its  check  to  Tobin  for  the  principal.  A 
new  mortgage  was  placed  on  the  same  prem- 
ises for  $1,500  to  another  person,  which 
mortgage  was  subsequently  foreclosed,  and 
the  property  bought  In  by  .a  purchaser  wholly 
innocent  of  the  fact  that  the  plaintiff  had 
not  been  paid  the  amount  due  her  on  her 
mortgage.  Tobin  never  notified  the  plaintiff 
that  he  had  collected  the  principal  of  the 
mortgage,  nor  did  he  ever  pay  her.  Her  tes- 
timony was  that  she  never  gave  Tobln  any 
authority  to  collect  the  principal,  nor  did 


she  know,  until  after  be  ceased  paying  the 
Interest  In  1915,  that  be  had  collected  the 
principal.  The  limit  Of  ber  authority  to 
Tobln  was  to  collect  the  interest  Thte  tes- 
timony was  not  controverted.  Tbe  action  of 
the  trial  court  was  predicated  upon  the  the- 
ory that  the  possession  of  the  bond  and  mort^ 
gage  by  Tobln  Justified  the  defendant  In  be- 
lieving that  be  had  authority  to  order  its 
cancellation  and  to  collect  the  debt ;  that  she 
had,  as  a  legal  proi)osition,  clothed  Tobln 
with  apparent  authority  to  collect  the  prin- 
cipal. We  think  the  ruling  of  the  trial  court 
was  error,  and  the  Judgment  must  be  re- 
versed. 

This  court  said,  speaking  through  Chiei: 
Justice  Beasley,  in  the  case  of  Lawson  v. 
Nicholson,  52  N.  J.  Bq.  821,  31  Atl.  386,  if 
the  agency  claimed  existed— t  C  from  the 
possession  of  the  bond  and  mortgage — it 
must  have  been  by  Imputation  of  law  from 
the  circumstances  Incident  to  the  transaction. 
It  Is  deemed  that  It  is  at  all  times  to  be 
regarded  as  a  fact  to  be  ascertained  by  a 
construction  of  the  given  circumstances,  and 
not,  as  seems  to  be  indicated  in  some  of  the 
authorities,  as  a  thing  to  be  regulated,  in 
some  instances,  by  legal  definitions.  It  is  a 
matter  of  fact,  to  be  interpreted  by  such 
rules  as  are  applied  in  other  cases  of  the 
same  class.  Subsequently  this  court  said, 
speaking  through  Mr.  Justice  Parker,  in  the 
case  of  Steadman  t.  Foster,  83  N.  J.  Eq.  643, 
92  Atl.  353,  the  habitual  payment  of  Inter- 
est to  an  attorney  at  law,  who  in  turn  remits 
It  to  the  mortgagee,  does  not  establish  his 
authority  to  receive  the  principal  or  any  part 
thereof,  nor  does  it  amount  to  a  holding  out 
of  the  attorney  as  agent,  so  as  to  create  an 
estoppel  9gainsi  the  mortgagee,  citing  with 
approval  the  case  of  Lawson  v.  Nicholson, 
52  N.  J.  EXj.  821,  81  AU.  386,  and  Cox  y. 
Cutter,  28  N.  J.  Eq.  13.  The  cases  in  other 
jurisdictions  may  be  found  collected  in  2  C, 
J.  883;  27  Cyc.  1389;  19  B.  O.  L.  p.  443. 
par.  227. 

It  may  not  be  amiss  to  add  that  the  re- 
spondent seems  to  rely  upon  a  Gtatem«it 
made  by  Chancellor  Runyon,  in  the  case  of 
Haines  v.  Pohlmann,  25  N.  J.  Eq.  179,  to  the 
effect  that  an  attorney,  from  his  having  iws- 
session  of  a  bond  and  mortgage  Is  empow- 
ered to  receive  both  principal  and  Interest 
and  a  like  statement  made  by  Vice  Chancel- 
lor Yan  Fleet  in  the  case  of  Halsted  v. 
Colvln,  51  N.  J.  Eq.  387,  397,  398,  26  Ati. 
928,  in  which  the  learned  Tlce  Chancellor 
cites  with  approval  the  case  of  ColUns  t. 
Gilbert,  94  U.  S.  760,  24  L.  Ed.  170,  in  the 
United  States  Supreme  Court  applied  to  nego- 
tiable Instruments.  But  In  that  case,  how- 
ever, he  was  careful  to  observe  that  a 
mortgage  possesses  none  of  the  distinctive 
qualities  of  negotiable  paper.  Its  possesion 
by  any  other  person  than  the  mortgagee  or 
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his  assignee  furnishes  no  evidence  o£  title. 
On  the  contrary,  tbe  paper  itself  shows  on 
Its  face  that  Its  possessor  is  not  its  owner. 
Hie  title  to  a  mortgage  can  onl/  be  trans- 
ferred by  assigninent  or  by  operation  of  law. 

(3]  It  is  sufficient  to  say  that  both  of 
these  cases  were  decided  in  the  Court  of 
Chancery,  which  is  not  binding  on  this  court ; 
also,  they  were  both  decided  before  the  case 
of  Lawson  t.  Nicholson,  52  N.  J.  Eq.  821, 
31  AU.  388.  This  court,  by  not  adopUng  the 
rule  contended  for  in  those  cases,  disapprov- 
ed of  that  rule,  if  not  directly,  at  least  In^ 
ferentially.  Then,  too,  the  facts  were  un- 
like those  in  the  caae  of  LAWson  v.  Nichol- 
son, 62  N.  J.  Eq.  821,  31  Atl.  386,  and  the 
case  now  under  consideration.  We  think  the 
facts  of  this  case,  as  presented  to  the  trial 
court,  made  a  Jury  question.  It  was  error 
to  direct  a  verdict  in  favor  of  the  defend- 
ant. 

It  is  further  urged  by  the  respondent  that 
the  action  wUl  not  lie.  It  is  sufficient  to 
say  on  this  point  that  the  Supreme  Court  sus- 
tained the  right  of  action  in  this  case  on  the 
ground  of  a  conversion;  the  defendant  hav- 
ing converted  the  property  of  the  plaintiff  to 
its  own  use,  it  became  Ixnmd^o  pay  its  value 
to  the  plaintiff,  and  it  did  not  discbarge  that 
obligation  by  a  payment  tx>  an  unauthorized 
agmt.    With  this  view  we  concur. 

The  Judgment  of  the  SuiH«me  Court  is  rs- 
Tersed,  and  a  venire  de  novo  awarded. 


STAXB  V.    CONTABINO.      (No.   88.) 

(Court  of  Eirors  and  Appeals  of  New  Jersey. 
Not.  18,  1918.) 

(SyllahMt  6y  tJt4  Oowt.) 

1.  Oaxiif  Ai.  Law    «s»1044,  1147— Motion  to 
DiBKcT  AM  AcQuiTTAir— DisoamoK  OT  Tki- 

Al.  COUBT— RkVISW. 

A  motion  to  direct  a  verdict  of  acquittal  in 
a  criminal  prosecution  at  the  close  of  the  state's 
case,  being  a  matter  resting  in  the  discretion 
of  the  trial  court,  is  reviewable  on  error  under 
section  136  of  the  Criminal  Procedure  Act 
(2  C^mp.  St.  1910,  p.  1863),  which  provides 
that,  when  the  entire  record  of  the  proceedings 
had  upon  the  trial  of  any  criminal  cause  is  re- 
tnmed  with  the  writ  of  error,  such  entire  rec- 
ord shall  t>e  considered  and  adjudged  by  the 
appellate  court,  who,  it  it  appear  from  such 
record  that  the  plaintiff  in  error,  on  the  trial 
below,  Bufifered  manifest  wrong  or  injury  (among 
other  things)  in  the  denial  of  any  matter  by  the 
court,  which  was  a  matter  of  discretion,  the  ap- 
pellate court  shall  remedy  such  wrong  or  injury, 
and  give  judgment  accordingly;  and  this 
whether  or  not  the  motion  is  renewed  at  the 
close  of  the  whole  case. 

2.  Cbiuinai.  Iiaw   «=3l050(2)  —  Inaccdbatx 

iNBTBUICnOI?— EhCCXFTION. 

Where  an  instruction  to  the  jury  involves 
tw«  distinct  propositions,  one  of  which  is  cor- 


rect, a  reversal  will  not  be  had  upon  the  other, 
if  incorrect,  when  the  exception  is  not  directed 
specifically  to  the  incorrect  one,  but  to  both 
generally. 

Error  to  Supreme  Court. 

Michael  Contarlno  was  convicted  of  the 
illegal  selling  of  lager  beer  and  whisky  with- 
out a  license,  and,  from  a  Judgment  of  the 
Supreme  Court  affirming  the  conviction  on  ^ 
a  writ  of  error,  he  brings  error.    Affirmed. 

For  opinion  below,  see  102  Atl.  872. 

Charles  V.  D.  Joline,  of  Camden,  for  plain- 
tiff in  error. 

Daniel  V.  Summerill,  Jr.,  Prosecutor  of  the 
Pleas,  of  Salem,  for  the  State. 

WALiKER,  Ch.  Tlie  plaintiff  in  error  was 
indicted  by  the  Saletn  county  grand  Jury  for 
the  illegal  sale  of  lager  beer  and  whiis^, 
without  a  license  for  the  purpose  of  selling 
first  had  and  obtained.  The  case  was  tried 
at  the  Salem  quarter  sessions  before  Wad- 
dington,  J.,  and  a  Jury.  The  Jury  found  the 
plaintiff  in  error  guilty.  After  Judgment 
was  entered  up(«  this  verdict,  Contarlno 
sued  out  a  writ  of  error  from  the  Supreme 
Court,  where  his  conviction  was  reviewed 
and  affirmed,  and  the  Judgment  upon  that 
affirmance  has  been  ronoved  by  writ  of  er- 
ror into  this  court. 

[1]  The  entire  record  of  the  proceedings 
had  upon  the  trial  of  the  plaintiff  in  error 
was  returned  with  the  writ  of  error  from 
the  Supreme  Omrt  to  the  quarter  sessions, 
under  Ck>mp.  Stat.  p.  1863,  {  186,  which  pro- 
vides that,  when  the  entire  record  of  the 
proceedings  had  upon  the  trial  of  any  crimi- 
nal cause  is  returned  with  the  writ  of  error, 
such  entire  record  shall  be  considered  and 
adjudged  by  the  appellate  court,  who,  if  It 
appear  from  such  record  that  the  plaintiff 
in  error  on  the  trial  below  suffered  manifest 
wrong  or  Injury  (among  other  things)  in  the 
denial  of  any  matter  by  the  court,  which 
was  a  matter  of  discretion,  the  appellate 
court  shall  remedy  such  wrong  or  Injury, 
and  give  Judgment  accordingly.  Five  rea- 
sons for  reversal  were  filed  in  the  Supreme 
Court.  These  were  all  dealt  with  by  that 
tribunal  adversely  to  the  plaintiff  in  error. 
The  same  reasons  are  assigned  In  this  court, 
with  an  additional  one  that  the  Supreme 
Court  erred  in  deciding  adversely  to  the 
plaintiff  in  error. 

We  are  satisfied  with  the  decision  reached 
by  the  Supreme  Court;  and  with  its  opinion, 
save  In  the  following  particulars: 

First.  The  Supreme  Court  said  that  there 
was  no  error  in  the  refusal  of  the  trial  court 
to  direct  the  Jury  to  acquit  at  the  conclusion 
of  the  state's  case,  since  It  Is  well  setUed 
that  such  a  direction  at  that  Juncture  is  dis- 
cretionary and  not  reviewable,  citing  Burn- 
ett V.  State,  62  N.  J.  Law,  610,  and  State  v. 
Jaggers,  71  N.  J.  Law,  281,  68  AtL  1014, 
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lOS  Am.  St.  Rep.  746.  It  ia  true  that  in 
State  T.  Burnett  (1898)  It  was  held  that  the 
denial  of  a  motion  to  direct  an  acquittal  at 
the  close  of  tbe  state's  case  on  the  trial  of 
an  Indictment  was  not  subject  to  review  on 
error,  and  It  was  queried  whether  such  a 
refusal  at  the  close  of  the  whole  case  was 
reviewable.  In  that  case  section  136  of  the 
Criminal  Procedure  Act  was  not  Invoked, 
and  the  cause  was  before  tbe  court  upon  a 
strict  bill  of  exceptions. 

Later,  In  the  Court  of  Errors  and  Appeals, 
to  State  V.  Jaggers,  71  N.  J.  Law,  281,  58  AtL 
1014, 108  Am.  St.  Rep.  746  (1904),  it  was  held 
that,  while  tbe  motion  to  direct  a  verdict 
of  not  guilty  at  the  close  of  the  state's  case 
was  addressed  lo  the  discretion  of  the  court, 
yet  that  br  the  force  of  section  136  of  the 
Criminal  Procedure  Aot  tbe  question  Is  re- 
.vlewable — the  question  whether  upon  the  evl- 
doice  as  It  stood  when  tbe  motion  was  made 
there  was  a  case  for  the  Jury. 

The  Supreme  Court,  In  State  v.  Lleberman, 
80  N.  J.  Law,  506,  at  page  508,  7»  Atl.  331, 
said  tliat  under  section  136  of  the  Criminal 
•Procedure  Act  a  court  of  review  is  required 
to  consider,  among  other  things,  whether 
tbe  defendant  has  suffered  manifest  wrong 
or  injury  In  the  denial  of  any  matter  by  the 
trial  court  which  was  a  matter  of  discre- 
tion, and  this  applies  to  a  refusal  to  direct 
a  verdict  at  tbe  close  of  the  state's  case, 
and  brings  into  review  tlie  question  whether, 
upon  the  evidence  as  it  stood  when  the  mo- 
tion was  made,  there  was  a  case  for  tbe  Jury. 

The  Supreme  Court,  in  State  v.  Bacheller, 
89  N.  J.  Law,  433,  98  Atl.  829,  held  that  tbe 
refusal  of  a  motion  to  direct  a  verdict  of 
acquittal  at  tbe  close  of  tbe  case  for  tbe 
state,  where  the  case  falls  to  show  the  de- 
fendant's guilt,  is  an  error  reviewable  un- 
der section  136  of  the  Criminal  Procedure 
Act,  and  that  tbe  right  to  review  is  not 
waived  by  tbe  defendant  because  he  there- 
after proceeds  with  his  defense.  In  this  re- 
spect tbe  case  at  bar  is  exactly  parallel  with 
.that  of  State  v.  Bacheller;  that  is,  the  motion 
to  acquit  tbe  defendant  in  tUs  case  was 
made  when  the  state  rested,  and  was  not  re- 
newed at  the  conclusion  of  tbe  whole  case. 
The  defendant  was,  nevertheless,  entitled  to 
have  the  discretionary  refusal  of  the  trial 
court  to  direct  an  acquittal  reviewed.  This 
the  Supreme  Court  did  not  do,  and  that 
obliged  us  to  examine  the  testimony  to  see 
whetlier  or  not  there  was  evidence  tending 


to  prove  tbe  guilt  of  the  defendant,  whldi 
should  have  been  submitted  to  the  Jury  at 
the  close  of  tbe  state's  case.  We  have  done 
this,  and  find  so  much  testimony  tending  to 
prove  bis  guilt  that  it  is  apparent  that  it 
was  tbe  duty  of  the  trial  Judge  to  submit 
tbe  case  to  ttie  Jury;  and  be  rightly  did  sa 

[2]  Second.  The  Supreme  Conrt  observed 
that  tbere  was  no  error  In  the  trial  court's 
practical  definition  of  reasonable  doubt, 
which  was  that  the  jury  should  be  satisfied 
as  reasonable  men  of  tbe  defaidanf s  guilt 
before  convicting  him. 

Willie  the  trial  court's  instruction  to  the 
Jury  as  to  tbe  law  of  reasonable  donbt  was 
thus  approved  by  the  Supreme  Court,  we  do 
not  wish  to  be  understood  as  giving  our  ap- 
proval to  it  We  are  not  called  upon  to  say 
whether  it  was  adequate  and  correct  or  in- 
adequate and  erroneous,  and  that  for  this 
reason:  The  cause  for  reversal  which  at- 
tempts to  raise  the  question  states  that  there 
was  error  in  the  charge  in  the  foUovrtng  par^ 
ticulars:  (1)  That  if  the  Jury  believed  tbe 
testimony  of  certain  witnesses  named,  it 
would  be  tbdr  duty  to  find  tbe  defendant 
guilty;  and  (2)  if  the  Jury  found  the  def aid- 
ant guilty  It  would  be  beyond  a  reasonable 
doubt,  etc.  The  first  proposition  inv<dved 
in  this  assignment,  namely,  that  if  tbe  Jury 
believed  the  testimony  of  certain  witnesses 
they  should  convict,  was  a  correct  proposi- 
tion of  law  as  applied  to  the  facts  in  evi- 
dence. Now,  even  if  the  charge  as  to  rea- 
sonable doubt  was  Inadequate  and  errone- 
ous, it  was  not  properly  before  the  Supreme 
Court  for  review,  and  should  not  have  been 
decided  by  that  tribunal,  for  it  is  settled 
that,  If  instructions  contain  several  propo- 
sitions some  of  which  are  proper,  an  objec- 
tion to  tbe  whole  will  not  avail.  The  par- 
ticular points  deemed  erroneous  must  be 
pointed  out.  Bngle  v.  State,  50  N.  J.  Law, 
272,  IS  Atl.  eOi;  Paclcard  v.  Bergen  Neck  By. 
Co.,  54  N.  J.  Law,  553,  558,  28  Atl.  772;  Gar- 
retson  v.  Appleton,  58  N.  J.  Law,  386,  393, 
37  Atl.  150. 

Where,  as  in  tbe  case  sob  Jndlce,  an  In- 
struction to  tbe  Jury  Involves  two  distinct 
propositions,  one  of  wbldi  is  correct,  a  re- 
versal will  not  be  had  upon  the  other,  if  in- 
correct, when  the  exception  ia  not  directed 
specifically  to  the  incorrect  one,  but  to  both 
generally. 

The  Judgment  under  review  will  be  afflrm- 
ed,  with  costs. 
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S<SWABTZ  ▼.  ABGO  HILLS  CX>.  (two 
caaea).    QioB.  83,  M.) 

(Ooort  of  Brrors  and  Appeala  of  New  Jera^y. 
Not.  18,  1918.) 

(SvlUbu*  "by  the  Court.) 
Hastxr  ahd  Servant  «=>286(2)  —  Bmtlot- 

UEKT   OF  MiNOB— PlAOE  OF  WoKK— STATUTJB 
— QUKSnOJf  FOB  JUBY. 

A  cotton  combing  machine  consisted  of  a 
transTersing  part,  and  a  moyable  can  placed 
under  the  machine  to  receive  and  hold  certain 
waste  produced  \>y  the  combing,  and  which  tiie 
Bacfame,  in  the  proceea  of  production,  depogit- 
ed  in  tktb  can.  The  plaiatifE,  an  infant,  was  put 
at  work  to  take  out  the  waste  cotton  from  the 
can  as  it  waa  filled  bj  the  moving  parts  of  the 
machine,  and  aa  he  waa  doing  tills  lost  his  bal- 
ance, and  his  hand  came  in  contact  with  the 
tranaversing  part  of  the  machine  and  was  in- 
jured. The  itatate  forUda  employers  to  require 
a  minor  under  16  years  of  age  to  work  between 
fixed  or  tranaivening  parte  of  any  machine 
while  in  motion.  Held,  that  it  was  a  jury  ques- 
tion whether  the  plaintiff  had  been  required  by 
the  defendant  to  work  in  a  place  forbidden  by 
tbe  statute,  and  that  a  nonauit,  based  upon  a 
flnding  by  the  trial  conrt  that  the  can.  and 
moving  part  of  the  machine  were  not  parts  of 
the  same  machine,  some  of  which  were  moving, 
waa  emur. 

Parker,  Kalisch,  White,  Heppenheimer,  and 
Williams,  JJ.,  dissenting. 

Appeal  Irom  Circuit  Court,  Camden 
Coufity. 

Action  by  Reuben  Schwartz  by  his  next 
friend  and  by  Maurice  Schwartz,  against  the 
Argo  MUIs  Company.'  Judgment  for  defMid- 
ant  In  each  case,  and  plaintiff  In  each  ease 
anpeals.  Judgment  in  each  case  reversed, 
and  new  trial  ordered. 

Ott  &  Carr,  of  Camden,  for  appellants. 
Lewis  Starr,  of  Camden,  for  appellee. 

BBR6BN,  3.  The  actions  above  stated 
were  tried  and  argued  together,  a  judgment 
of  nonsuit  being  ordered  by  the  trial  court, 
from  which  the  plaintiff  In  each  case  has  ap- 
pealed. 

One  action  was  by  an  Infant,  Reuben 
Schwartz,  who  was  under  the  age  of  16  years, 
for  Injury  suffered  while  In  defendant's  serv- 
ice, and  the  other  by  his  father,  for  the  loss 
of  the  sendee  of  his  son,  and  for  moneys  ex- 
pended in  the  care  of  and  medical  attention 
for  him,  made  necessary  by  his  Injuries.  The 
action  of  the  son  Is  based  on  an  act  entitled 
(as  amended  P.  L.  1914,  p.  488)  "An  act  regu- 
lating the  age,  employment,  safety,  health 
and  work  honra  of  persons,  employees  and 
operatives  In  factories,  workshops,  mills  and 
all  places  where  the  manufacture  of  goods 
of  any  bind  Is  carried  on,  and  in  mines  and 
(juarrles,  and  to  establish  a  department  for 
the  enforcement  thereof  (Comp.  St  vol.  3, 


tb  8028),  jseetlon  21  teading,  "Ifp  saUtor  un- 
der BtxteoL  years  of  age  shall  be  reaulie^, 
allowed  or  permitted  *  *  *  to  work  be- 
tween the  fixed  or  tnuiBversing  pacts  of  any 
machinery  while  it  Is  In  motion." 

A  summary  of  the  facts  proved  when  tbe 
nbnsnlt  was  ordered  In  the  case  of  tbe  minor 
l8  that  -the  plaintiff  was  under  16  yeaxs  of 
ag«  when  Injnied ;  that  defendant  knew  tbis, 
the  (fhlld  having  filed  a  certificate  which  dis- 
posed It;  that  he,  when  first  employed,  was 
put  at  work  rutmlng  an  levator,  but  was 
subsequently  required.  t»  remove  cotton  waste 
from  a  can,  Into  which  It  was  deiioslted  by 
moving  machinery,  place  It  in  another  can, 
and  carry  It  by  means  of  an  elevator  to  aa-k 
other  floor;  that  the  macbinery  carried  to 
the  can  the  waste  In  the  form  of  a  contlnu- 
ons  rope,  and  when  the  'can  was  filled  plain- 
tiff was  required  to  break  the  cope  and  put 
the  waste  Into  another  can ;  that  to  do  this 
it  was  necessary  to  tip  the  receiving  can, 
hold  It  In  i^ace  \^ile  removing  tbe  waste, 
and  while  doing  so  lost  his  balanoe,  and  his 
hand  waa  thrown  Into  a  part  of  the  machlae 
delivering  the  waste  Into  the  can,  and  injur- 
.ed.  The  trial  court  hdd  that  plaintiff  was 
not  working  between  fixed  or  transvendng 
parts  of  machinery,  and  was  ther^Dre  not 
being  required  to  work  in  a  forbidden  place : 
hence  the  nonsuit 

We  are  of  opinion  that  this  was  error. 
The  clear  intoit  of  this  legislation  is  to 
forbid  children  from  being  put  at  work 
when  ^rt  of  the  appllanoe  is  stationary 
and  part  in  motion.  The  ma(^ne  in  questioa 
consisted  of  two  parts,  one  the  moving  part 
for  comMng  the  cotton,  and  the  other  a  can 
f 0  receive  the  waste ;  they  were  parts  of  the 
machinery  necessary  to  accomplish  the  par- 
pose  of  combing  the  cotton,  and  whUe  the  can 
was  movable,  it  was  so  only  for  the  puriKtse 
of  permitting  the  removal  of  the  waste,  a  nec- 
essary part  of  the  production  of  the  machine, 
and  a  Jury  ipight  well  find  It  to  be  within 
tbe  legislative  meaning  of  a  fixed  part,  used 
in  conjunction  with  the  moving  part  of  the 
machine,  which  was  the  direct  cause  of  the 
injury. 

That  the  common-law  mles,  and  not  tbe 
Workmen's  Comx)ensatlon  Act,  is  applicable 
to  the  situation  now  presented,  was  settled 
by  this  court  in  Hetzel  v.  Wasson  Piston  Ring 
Co.,  89  N.  J.  Law,  201,  98  AU.  300,  L.  R.  A. 
1917D,  75.  If  tbe  plaintiff  proved  the  fore- 
gtdng  facts,  he  was  at  least  entitled  to  the 
judgment  of  the  jury  as  to  the  Inferences  to 
be  drawn. 

We  think  that  plaintiff  was  entitled  to  have 
the  jury  say,  among  other  things,  whether 
he  was  put  to  work  in  a  place  forbidden  by 
law,  under  such  conditions  aa  amounted  to 
negligence  on  the  part  of  the  defendant,  and 
that  the  nonsuit  cannot  be  supported  by  tills 
record. 
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In  the  action  by  tbe  father  all  the  riecord 
shows  la  that  he  knew  his  son  was  worUng 
for  defendant,  but  not  that  he  was  at  work 
in  a  fbrbldden  place;  that  Is,  the  father 
had  no  knowledge  that  his  minor  son  was 
doing  more  than  putting  the  cans  on  the  ele- 
vator and  taking  them  to  a  lower  floor,  which 
was  not  the  employment  in  which  the  infant 
was  engaged  when  injured.  The  case  does 
not  fall  within  Hetzel  v.  Wasson  Piston  Ring 
Co.,  89  N.  J.  Law,  206,  98  AH  308,  for  In  that 
case  it  was  Ulegal  to  permit  an  Infant  un- 
der 14  years  of  age  to  be  engaged  at  any  kind 
of  work  in  any  mill  where  manufacturing 
was  carried  on,  and  the  father  was  chargea- 
ble with  an  active  violation  of  the  law,  but 
In  this  case  the  infant  was  not,  being  over 
14  years,  forbidden  to  do  any  woi*  In  the 
mill,  but  could  not  be  required  to  work  be- 
tween a  fixed  and  transverslng  part  of  a 
machine,  which  a  jury  might  Infer  he  was 
required  to  do  without  the  father's  knowl- 
edge. The  father  had  not  vloLited  the  law ; 
fliat  was  done  by  defendant,  without  concur- 
rence, express  or  implied,  of  the  father,  or  a 
jury  might  so  find. 

There  Is  a  plain  distinction  between  the 
Hetzel  Case  and  this;  in  the  former  the  fa- 
ther was  consenting  to  a  contract  which  tie 
knew  to  be  lUegal,  whUe  In  the  latter  the 
original  employment  was  lawful,  and  it  only 
became  Illegal  by  the  subsequent  act  of  the 
defendant,  of  whidi  the  father  had  no  notice, 
and  the  nonsuit  here  was  error. 

The  jadgm«it8  In  each  of  the  cases  under 
review  wiH  be  reversed,  and  a  new  trial  or- 
dered. 

PARKEB.  KALISCH,  WHITE5,  HEPPEN- 
HBIMBR,  and  WILLIAMS,  JJ.,  dissent 


BROOKS  V.  PENNSYLVANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1918.) 

fSyllalus  hy  the  Court.) 
Rah-boads  <s=»350(2)— Injubt  on  Tback— Ad- 

VBB8E  Use  by  Public— Question  fob  Jubt 

—Cask  Distinquished. 
Evidence  that  people  walked  up  and  down, 
going  from  one  place  to  another,  across  railroad 
tracks  in  a  city,  across  the  ties,  that  there  was 
no  sidewalk  across  the  railroad,  and  no  plank- 
ing, gates,  or  fence,  when  accompanied  by  fail- 
ure to  produce  evidence  of  a  defined  path,  or  a 
location  of  the  lities  of  the  alleged  highway,  is 
insufficient  to  justify  submitting  to  a  jury  the 
question  of  the  existence  of  a  highway  across 
the  tracks  by  adverse  user.  Drellch  v.  Ene  R. 
Co.,  103  Aa  189,  distinguished. 

Appeal  from  Supreme  Court. 

Action  by  Charles  J.  Brooks,  as  administra- 
tor of  Frank  Brooks,  deceased,  against  the 


Pennsylvania  Railroad  Oompanj.  Judgment 
for  plaintiff,  and  defendant  appeals.  Beveis- 
ed,  and  a  venire  de  novo  awarded. 

William  H.  Carey,  of  Jersey  City,  for  ap> 
pellant' 
Warren  Dixon,  of  Jersey  Cl^.  for  appellee^ 

SWAYZE,  J.  The  decedent  was  killed 
while  on  the  tracks  of  the  railroad  com- 
pany. The  Issues  in  the  case  were:  (1)  Was 
the  decedent  rightly  there  or  was  he  a  tres- 
passer? (2)  Was  the  railroad  company  negli- 
gent? (3)  Was  the  decedent  negligent?  As 
the  first  question  is  decisive  of  the  case,  we 
do  not  think  It  necessary  to  deal  vrtth  the 
others,  and  express  no  opinion  as  to  them. 

The  answer  to  the  first  question  depends 
upon  whether  the  place  of  the  accident  was 
a  highway  crossing.  Some  attempt  was 
made  to  establish  a  regularly  dedicated  or  . 
lald-out  street,  but  the  trial  judge  rightly 
disregarded  this,  and  left  It  to  the  jury  to 
say  whether  a  highway  had  been  established 
by  user.  He  told  them  they  were  to  deter- 
mine the  question: 

"Has  the  plaintifE  by  a  fair  preponderance  of 
the  evidence  satisfied  you  that  this  strip  across 
the  right  of  way  of  the  Susquehanna  Railroad 
Company  was  so  notoriously,  so  continuously, 
so  uninterruptedly,  and  it  must  be  absolutely 
without  interruption,  for  a  period  of  20  years, 
used  by  the  public  as  a  public  highway  adverse- 
ly to  the  interests  and  title  of  the  Susquehanna 
Railroad  Company  that  it  lias  become  a  public 
highway  by  user?" 

He  then  q.aoted  from  the  authorities  and 
diarged  that,  "to  establish  a  highway  by 
prescription,  the  land  in  question  must  have 
be«i  used  by  the  public  with  the  actual  or 
implied  knowledge  of  the  landowner,  adverse- 
ly, under  claim  or  color  of  right,  and  not 
merely  by  the  owner's  permission,  and  con- 
tinuously and  uninterruptedly  for  the  period 
of  20  years" ;  that  the  user  must  be  by  the 
public  generally  as  a  way  common  to  all; 
that  a  user  by  a  few  Individuals  as  such  is 
not  generally  sufficient;  that  occasional  or 
desultory  travel  is  not  sufHcient  to  create  a 
highway  by  prescription ;  that  the  user  must 
have  been  continuous  during  the  20  years; 
that  the  road  must  have  been  used  without 
Interference  or  Interruption  by  the  owner  of 
the  soil,  in  other  words,  the  owner  must 
have  acquiesced  In  the  adverse  user;  that 
mere  user  of  another's  land  by  the  public 
for  a  highway  is  insufliclent  of  itself  to  es- 
tablish a  highway  by  prescription ;  that  tlie 
user  must  be  adverse  and  hostile  to  the 
rights  of  the  owner,  and  under  color  or 
clahn  of  right  to  use  the  land ;  that  a  user 
by  license  or  permission  of  the  owner  of  the 
land  sought  to  be  impressed  with  the  public 
easement  of  travel  is  not  adverse,  and  af- 
fords no  basis  for  prescription,  where  the 


»For  otHer  cases  ses  same  topic  and  BEY-NUMBBR  IB  all  Key-Numbered  DigesU  and  Indezea 


Digitized  by 


Google 


HZ.) 


I.A  R0SA  T.  inCHPIiS 


landowner  does  not  consent  to  the  use  ot  tbe 
laod  by  the.  public  as  of  rigtat;  tliat  tbe  user 
inust  be  excloslTe — tbat  Is,  it  must  be  sucb 
as  to  sbow  a  claim  of  right  to  use  tbe  land 
as  8  highway  to  the  exclusion  of  any  indi- 
Tldaal  right  of  the  owner  inconsistent  tbere- 
wltb ;  that  the  owner  of  tbe  land  must  have 
knowledge  oC  the  adverse  user,  and,  if  be  has 
no  actual  knowledge,  tbe  user  must  be  open 
and  of  such  a  diaractar,  and  the  facts  and 
drcumstaaces  must  be  such,  as  to  put  bim 
on  notice  thereof,  and  of  the  fact  that  a  pub- 
lic right  of  travel  is  claimed. 

These  excerpts  are  enough  to  show  that 
the  trial  Judge  was  at  some  pains  to  state 
the  abstract  rules  of  law  applicable  to  the  es- 
tablishment of  a  highway  by  adverse  user. 
The  diflBcnlty  we  have  Is  to  find  in  tbe  case 
proof  of  tbe  concrete  tacts  to  which  these 
legal  principles  are  applicable.  There  is. 
Indeed,  proof  tbat  people  living  in  tbe  ueigb- 
borhood  from  time  to  time  crossed  tbe  tracks 
somewhere  in  tbe  aelgtaborbood  of  Dej' 
street  Perhaps  there  Is  enough  to  Justify 
a  Jury  in  inferring  that  this  use, was  unln- 
terrnpted  and  continuous,  as  those  words 
are  used  when  applied  to  highways.  Tbe 
Insuperable  difBculty  is  tbe  entire  lack  of 
evidence  of  adverse  user  for  20  years.  The 
proof  of  adverse  user  must  extoid  over  the 
whole  time,  for  the  dudn  can'  be  do  stronger 
than  its  weakest  link.  Only  one  witness 
carries  the  user  back  20  years,  and,  If  his 
evidence  fails  to  show  adverse  user  at  tbat 
time,  tbe  plaintiff's  case  fails.  The  extent 
to  wbidt  be  goes  is  to  say  that  he  has  known 
Dey  street  to  be  used  by  people  walking  up 
and  down,  or  going  from  <me  place  to  an- 
other. He  was  made  by  his  counsel  to  say 
that  by  that  be  meant  tbat  you  would  come 
down  tbe  street,  or  go  up  the  street,  aod 
walk  right  across  the  railroad  tracks  you 
found  there,  of  which  there  were  four,  or 
perbaps  six ;  -  tbat  you  would  walk  right 
across  tbe  ties,  and  on  across  the  other  side ; 
that  there  was  no  sidewalk  across  tbe  rail- 
road, and  no  planking  there  across  the  rail- 
road, and  no  gates  or  fence.  Tbat  is  tbe  ex- 
tent of  bis  testimony.  It  goes  no  further 
than  to  sbow  sucb  crossing  of  a  railroad 
track  as  is  commcm.  Probably  as  strong  a 
ease  could  be  made  to  establish  a  highway 
by  user  at  every  rod  of  the  ratlraid,  certain- 
ly every  rod  in  populous  oommunltles  where 
tbe  tracks  are  anywhere  near  grade.  Such 
nser,  if  known  to  the  railroad  company,  is 
permissive,  not  under  a  claim  of  right,  and 
therefore  not  adverse.  It  is  most  significant 
that  there  is  not  tbe  slightest  evidence  of 
•  defined  path,  as  in  Drellch  v.  £>ie  R.  Co., 
103  Atl.  1S9,  such  as  would  surely  be  caused 
by  public  use,  continuous  and  uninterrupted 
for  20  years.  Nor  is  there  any  attempt  to 
locate  Uie  lines  of  tbe  highway  across  tbe 
tailroad  tracks.    As  far  as  tbe  case  shows, 


one  mau  may  have  travded  one  path,  and 
one  man  another.  The  failure  to  define  tbe 
way  is  fatal  to  the  plaintiff's  case. 

"Belying  for  right  of  way  on  use,  the  right 
could  not  extend  beyond  the  use;  or,  as  it  has 
been  expressed,  'if  the  right  to  the  way  depends 
solely  upon  oaer,  then  the  widfli  of  tbe  way  and 
the  extent  of  the  aei^tude  is  measured  by  tbe 
character  of  the  user,  the  easement  cannot  be 
broader  than  the  user.' "  District  of  Columbia 
V.  Robiaeon,  180  TJ.  S.  92,  100,  21  Sup.  Ot  283, 
286  (45  L.  Ed.  440). 

In  tbat  case  tbe  court  sustained  a  charge 
that— 

"The  right  to  an  eaaement  of  common  and 
public  highway  acquired  by  a  prescriptiTe  use 
or  long  use  of  the  road  is  confined  to  the  lines 
and  width  of  tbe  road  as  actually  used  for  and 
at  the  end  of  the  period  of  20  years,  and  does 
not  extend  to  a  greater  width  beyond  tbe  width 
of  tbe  road  so  actually  used." 

Tbe  evidence  of  tbe  other  witnesses  as  to 
adverse  user  is  similar,  but  we  need  go  no 
further,  since  these  wltnewes  testified  to 
crossing  within  tbe  20  yean  only.  There  was 
a  complete  failure  to  prove  adverse  user,  and 
a  verdict  should  have  been  directed  for  the 
defendant 

The  Judgment  is  reversed,  to  tbe  end  tbat 
there  may  be  a  venire  de  novo. 


LA  ROSA  V.  NICHOLS.     (No.  70.) 

(Court  of  ESrrors  and  Appeals  of  New  Jersey. 
Nov.  18, 1918.) 

(Syllalus  hy  the  Court.) 

X.  Action  *s324— EJstofpki.  «=»52— Equita- 
ble ESTOPPKlr-NATUKB  OF  ESTOPPEL. 

The  doctrine  of  equitable  estoppel  is  not 
exclusively  of  equitable  cognizance,  for,  although 
the  creature  of  equity  and  depending  ui)bn  equi- 
table prindplea,  it  is  enforced  alike  'by  courts 
of  law  and  equity. 

2.  Intants  «s347,  56— Contkaots— Vauditt 
— misbefbesentation  of  aoe. 
The  contracts  of  infants  are  not  absolutely 
void,  but  only  voidable;  and,  if  a  youth  under 
21  years  of  age,  by  falsely  representing  himself 
to  be  an  adult,  which  he  appears  to  be,  for  tbe 
purpose  of  inducing  another  to  enter  into  a  con- 
tract with  him,  and  thereby,  through  such  rep- 
resentation and  appearance,  the  other  party  is 
led  to  believe  that  such  infant  is  an  adult  and 
makes  a  contract  with  him,  the  beneht  of  which 
be  obtains  and  retains,  then,  in  a  suit  on  that 
contract,  the  minor  will  not  be  permitted  to 
set  up  the  privilege  of  infancy,  because,  by  his 
fraudulent  conduct  he  has  estopped  himself  from 
BO  pleading;  and  this  in  a  court  of  law,  as  well 
as  in  a  court  of  equity. 

Appeal  from  Supreme  Conrt 

Action  by  Anthony  La  Bosa,  by  ^ii»  next 
friend,  Stefano  La  Rosa,  against  Armand  T. 
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Nichols.  Jndgment  for  plaintiff,  and  from 
an  afSrmance  of  the  judgment  on  appeal  (lOS 
Atl.  390),  defendant  appeals.    Reversed. 

Louis  BL  Stern,  of  Atlantic  City,  for  appel- 
lant. 

Ewart  &  SiracoBa,  of  Atlantic  City,  for  ap- 
pellee. 

WALKEB,  Ch.  The  defendant-appellarit,  a 
garage  keeper  In  Atlantic  City,  stored  the 
automobile  of  the  plaintiff,  furnished  supplies 
for,  and  did  work  upon  it,  at  the  special  In- 
stance and  request  of  the  plaintiff,  who  own- 
ed the  machine.  The  bill  thus  contracted 
amounted  to  $74.49,  and,  default  being  made 
in  its  payment,  defendant  retained  possession 
of  the  automobile,  asserting  a  lien  under  the 
act  for  the  protection  of  garage  keepers  and 
automobile  repair  men.  P.  Lk  1015,  p.  550. 
Plaintiff  brought  replevin  in  the  Atlantic 
drcnlt  court,  setting  up  that  he  was  an  in- 
fant 20  years  of  age;  that  he  repudiated  his 
contract  to  pay  for  gasoline  and  storage, 
supplies,  accessories,  and  for  repairs  to  his 
automobile,  and  demanded  possession  of  It 
free  from  any  lien  claimed  by  the  defendant 
The  defendant  answered,  and  set  up  that  the 
plaintiff  represented  himself  to  be  ot  full  age 
when  be  engaged  the  defendant  to  store  his 
automobile,  etc. ;  that  the  plaintiff  received 
the  benefit  of  the  storage,  work  and  labor, 
and  material  furnished;  that  the  same 
were  necessary  to  the  plaintiff  In  order  to 
operate  his  machine  In  and  about  his  busi- 
ness of  a  Jitney  driver ;  and  that  the  prices 
charged  were  recusonable.  The  case  was  sub- 
mitted to  the  court  without  a  Jury.  The 
Judge  found  in  favor  of  the  plaintiff  and 
against  the  defendant,  and  Judgment  was 
thereupon  entered,  with  costs.  Appeal  was 
taken  to  the  Supreme  Court,  and  the  Judg- 
ment -was  there  afDrmed.  103  Atl.  390. 
From  the  Judgment  entered  upon  that  af- 
firmance appeal  has  been  taken  to  this  court. 
[1 ,  21  The  case  was  tried  in  the  court  of 
first  instance  upon  an  agreed  state  of  facts, 
as  follows:  Tbat  the  amount  claimed  by  de- 
fendant Is  due  and  owing  to  him  from  plain- 
tiff; that  at  the  time  of  storing  the  car  and 
purchasing  the  supplies,  etc.,  plaintiff  was 
an  Infant  and  would  not  be  of  age  until  Oc- 
tober, 1917  (the  Items  running  over  a  period 
from  September  16,  1916,  to  January  17, 
1817);  tbat  at  the  time  mentioned  plafhtlff 
bad  the  appearance  of  being  of  full  age,  and 
then,  and  prior  thereto,  represented  himself 
to  defendant  as  being  of  full  age,  and  be- 
fore that  time  executed  a  chattel  mortgage 
to  defendant  on  the  automobile,  and  in  the 
acknowledgment  of  the  execution  of  the 
mortgage  recited  the  fact  that  he  was  of 
full  age;  that  plaintiff  held  a  state  license 
to  drive  an  automobile  in  Atlantic  City  for 
.hire,  to  <q;>erate  a  car  commonly  called  a 
"Jltaey";  that  the  plalntUTs  father,  who  Is 


acting  as  his  next  friend  In  this  snlt,  knew 
that  the  plaintiff  was  engaged  la  the  busi- 
ness of  operating  an  aotomoblle  for  hire,  and 
that  the  car  waa  atoMd  In  the  defendant's 
garage,  and  that  idalntiff  was  ptirchasing 
gasoline,  eta,  from  defendant,  and  oonsented 
thereto;  that  plaintiff  lived  with  his  father, 
and  irregularly  contribated  money  to  bis 
household.' 

If  this  suit  were  in  the  Court  of  Chancery 
the  plea  of  Infancy  in  the  circumstances  of 
this  ca£e  would  not  be  tolerated.  Parker  v. 
Hayes,  39  N.  J.  Eq.  468;  Femberton  B.  ft  L. 
A.  V.  Adams,  03  N.  J.  Eq.  268.  31  AtL  280. 
In  the  fwmer  case  it  was  held  by  Vice  Chan- 
cellor Van  Fleet  that  if  an  infant,  entitled  to 
a  sum  of  money  on  attaining  21  years  ot 
age.  Induces  his  trustee  to  pay  it  to  ,him  in 
advance  of  that  time  1^  fraudulently  repre- 
senting himself  to  be  of  full  age,  he  wiU,  in 
equity,  be  bound  by  the  payment,  although 
he  would  not  be  at  law.  See  pages  478,  479. 
And  In  the  latter  case  Vice  Chancellor  Bird 
held  that  Infancy  Is  no  defense  to  a  suit  on 
a  contract,  the  consideration  of  which  was 
money  advanced  to  the  Infant  upon  bis  false- 
ly representing  himself  to  be  of  a^e  when  the 
representation  Is  relied  upon  by  the  lender, 
and  that  a  court  of  equity  will  not  permit  the 
plea  of  infancy  to  prevent  the.  enforcement 
of  a  contract  for  a  loan  of  money  without  a 
return  of  the  loan,  and  this  irrespective  of 
fraud.  I  understand  the  vice  chancellor's 
asserUon  (63  N.  J.  Eq.  at  page  269,  31  AtL 
280)  that  the  law  wUl  not  in  such  circum- 
stances allow  a  fraud-doer  to  protect  him- 
self under  the  plea  of  Infancy,  to  refer  to  the 
law  administered  in  courts  of  equity.  Tbe 
authorities  he  cites  show  this.  Parker  v. 
Hayes  went  to  the  C!oart  of  Errors  and  Ap- 
peals, and  there  Mr.  Justice  Beed,  writing 
the  opinion  for  that  court,  said  the  equitable 
rule  was  fully  and  correctly  stated  In  the 
opinion  of  the  learned  vice  chancellor. 
Hayes  v.  Parker,  41  N.  J.  Eq.  630,  632,  7 
Atl.  611. 

Counsel  for  plaintiff  urges  that  ndther  in 
Parker  v.  Hayes  nor  Pemberton  B.  ft  L.  A. 
V.  Adams  did  the  Court  of  Chancery  say  that 
Infants  were  bound  by  their  contracts,  but 
that  enforcement  of  the  contracts  was  denied 
on  the  ground  of  estoppel,  equitable  estopp^. 
But  thi.s  doctrine  is  not  now  one  of  exclusive- 
ly equitable  cognizance ;  for,  as  this  court  In 
Central  R.  R.  Co.  v.  MacOartney,  68  N.  J. 
Law,  166,  at  page  176,  52  Atl.  STZ,  speaking 
by  Mr.  Justice  Pitney,  said,  the  doctrine  of 
equitable  estoppel,  although  the  creature  of 
equity  and  depending  upon  equitable  princi- 
ples, is  recognized  and  enforced  alike  by 
courts  of  law  and  equity. 

Two  cases  decided  by  our  Supreme  Court 
were  cited  as  authority  fOr  that  court's  deci- 
sion in  the  case  at  bar,  namely,  Woolston  v. 
King,  3  N.  J.  Law,  1049,  and  Hall  v.  Acken. 
47  H,  J.  Law,  341.    In  the  former  the  suit 
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was  en  a  proatSaaory  note,  and  the  defense 
set  up  was  that  the  defendant  was  an  infant 
when  the  note  was  given.  The  court  held 
that  It  Is  the  real  or  supposed  Incapacity  of 
mind  In  an  infant  to  nialie  Judicious  con- 
tracts that  the  l^iw  renders  invalid  his  bar- 
gains. And  the  latter  case  was  on  a  m&r 
chonlc's  lien  claim  against  the  builder,  wno 
contracted  the  debt,  and  against  the  owner, 
who  was  an  infant,  to  charge  his  land  with 
the  lien.  The  court  held  that  there  could  be 
no  lien  on  an  infant's  land  under  the  me- 
chanic's lien  law,  for  the  lien  thereby  given 
(except  in  a  certain  instance  which  is  im- 
material here)  is  incident  only  to  a  liability 
to  pay,  wlilcb  a  minor  is  not  competent  to 
Incur  for  buUding  upon  hla  land. 

That  the  contracts  of  infants  are  voidaUe 
by  them  generally  must  be  conceded ;  bnt 
there  is  nothing  In  either  of  the  cases  Just 
moitloned  which  suggests  that  they  fell  un- 
der the  doctrine  of  equitable  estoppel,  nor 
that  that  doctrine  cannot  be  invoked  against 
an  infant  in  a  proper  case,  even  one  at  law. 

In  Hayes  t.  Parker,  supra,  41  N.  J.  Eiq. 
at  page  631,  7  Atl.  611,  there  is,  however,  an 
observation  that  at  law  a  person  within  the 
age  of  21  is  conclusively  presumed  to  be  un- 
fitted for  bnslness,  and  that  every  contract 
into  which  he  enters  is  to  his  disadvantage, 
and  that  he  is  incapable  of  fraudulent  acts 
which  will  estop  him  from  interposing  the 
shield  of  infancy  against  its  enforcement. 
But  this  Is  obiter  dictum.  The  case  before 
the  court  was  one  In  equity,  calling  for  the 
application  of  equitable  principles,  and  the 
observation  concerning  a  difTerent  situation 
at  law  was,  as  stated,  obiter  dictum.  And 
this  is  true  of  the  similar  observation  of 
Vice  Chancellor  Van  Fleet  in  the  same  case. 
We  are  therefore  at  liberty  to  adopt  in  the 
case  sab  judlce  the  rule  which  we  thin^  Is 
most  ccmsonant  with  reason,  and  therefore 
the  better  law. 

The  stipulation  in  the  record  that  the 
plalntUTs  father  was  aware  of  his  son's 
transactimw  with  defendant  and  consented 
thereto,  and  that  the  boy,  who  lived  with 
his  father,  irregularly  ccHLtrihuted  money  to 
the  household,  was  apparently  intended  to 
import  the  doctrine  of  eraandpatioQ  into 
the  case,  whldi,  if  found  as  a  fact,  would 
doubtless  have  entitled  the  defendant  to 
prevail;  for  this  court  said  in  Gostello  v. 
People's  Brg.  Co.,  62  N.  J.  Eq.  667,  at  page 
560.  30  AtL  682,  that  it  is  clear  that  a  father 
may  give  an  Infant  his  time  or  anthmlze  him 
to  make  contracts  in  his  own  name  and  re- 
cefve  pay  therefor,  and  in  such  case  the 
minor  may  sue  and  recover  his  wages. 

Defendant  in  this  case  pleaded  that  what 
was  fnmiftbed  to  plaintlflf  were  necessaries, 
and  that  therefore  he  was  liable.  In  the 
view  I  take  of  this  case  a  decision  of  these 
questloBS  of  emancipation  and  necessaries 
to  not  called  for.   I  prefer  to  put  my  vote  to 


reverse  solely  on  the  ground  of  estoppel  in 
pals,  equitable  estoppel.  It  seems  anomalooa 
indeed  that  youths  of  snffielent  age  and  ca- 
pacity, although  less  than  21  years  old,  may 
be  convicted  of  crime,  and  be  held  liable  foiT 
their  torts,  and  yet  not  be  liable  on  thelir 
oontracts  when  apparently  of  sufficient  capac- 
ity to  make  them,  and  when  they  procure 
their  making  by  fraud. 

Iiet  It  be  remembered  that  the  oontracts  of 
infants  are  not  absolutely  void,  but  only 
voldaUe.  An  illuminating  dlscus^n  of  tJiia 
aueation  will  be  found  in  the  oi^lon  of 
Stanley,  J.,  In  the  Supreme  Court  of  New 
Hampshire,  in  Hall  v,  Butterfleld  (1879)  69 
N.  H.  354,  47  Am.  Rep.  200.  At  page  367  of 
60  M.  H.  (47  Am.  Bep.  200),  he  quotes  Lord 
Mansfield,  as  toOiima: 

"Great  Inconveniences  must  arise  to  others  if 
inftuitg  were  bonnd  by  no  act.  The  law,  there- 
fore, at  the  Mine  time  that  it  protects  their 
imbecility  and  indiscretion  from  injury  throngh 
their  own  imiHrudenec,  enables  them  to  do  bind- 
ing acts  for  their  benefit.  *  *  *  A  third  nile, 
dedacible  from  the  nature  of  the  privilege  that 
is  given  as  a  shield  and  not  as  a  sword,  is,  that 
it  never  shall  be  turned  into  an  offensive  weapon 
of  fraud  or  injustice." 

And  the  learned  Judg*  further  says,  at 
page  358  of  60  N.  H.  (47  Am.  Bep.  20W : 

"  •  •  •  No  reason  appears  why  the  wise 
•nd  Just  prindple  enunciated  by  Tjord  Mansfield 
should  not  be  gtven  its  full  force,  and  the  rights 
and  obligations  of  lunatics,  persona  non  compos 
mentis,  dmnkards  when  in  such  a  state  as  to 
be  entirely  bereft  of  reasrai,  and  infants  be 
placed  on  the  same  ground.  The  obligation  to 
account  only  for  the  benefit  actually  receive<^ 
secures  ample  protection  from  fraud  and  im* 
position,  and'at  the  same  time  prevents  the  priv- 
ilege from  being  used  to  perpetrate  fraud.  It 
prevents  their  disability  from  being  'spt  their, 
protecti<m  merely,  bnt  an  extraordinary  legal 
ability  to  rob  others;  not  a  shield,  hut  a  sword; 
not  a  mere  legal  incapacity  to  be  plundered  by 
their  fellow  men,  but  a  vast  capacity  to  plunder 
them  with  impunity.' " 

And,  further,  at  page  869  of  69  N.  H.  (47 
Am.  Bep.  200) : 

"If  benefit  obtained  by  the  infant  is  the  teat 
in  one  case,  why  not  malae  it  the  test  in  ,all 
cases?  •  •  •  The  true  rule  is  that  the  con-, 
tract  of  an  infant  or  lunatic,,  whether  executed 
or  executory,  cannot  be  rescinded  or  avoided 
without  restoring  to  the  other  party  the  consid- 
eration received,  or  allowing  him.  to  recover  com..v 
pensation  for  all  the  benefit  conferred  upon  the' 
party  seeking  to  avoid  the  contract.  The  ques- 
tion whether  the  Infant  has  received  a  benefit- 
like  the  question  of  what  are  necessaries,  and' 
what  sum  the  infant  ought  to  pay  for  them,  or 
the  question  of  negligence  or  ordinary  care,  and 
other  similar  questions — ^is  one  of  mixed  law; 
and  fact.  No  uniform  rule  can  be  established. 
*  *  *  In  no  two  cases  are  we  likely  to  find 
the  same  facts;  and  it  must  always  be  for  the 
trier  to  apply  the  law  to  the  facts,  and  deter- 
mine whether  the  infant  has  been  benefited,  and. 
to  wluit  extent." 
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Aa  apBHied  to  the  facts  in  the  case  at  bar, 
the  law,  as  I  view  it,  is  that  If  a  yonth  un- 
der 21  years  of  age,  by  falsely  representing 
himself  to  be  an  adnlt,  which  he  appears  to 
be,  for  the  purpose  of  inducing  another  to 
enter  into  a  contract  with  him,  and  thereby, 
through  such  representation  and  appearance 
the  other  jMirty  is  led  to  believe  that  sucb 
infant  is  an  adult,  and  makes  a  contract 
with  him,  the  benefit  of  wliicfa  he  obtains  and 
retains,  then,  in  a  suit  m  that  contract,  the 
minor  wUl  not  be  permitted  to  set  up  the 
privilege  of  infancy,  becausei,  by  bis  fraud- 
ulent conduct  be  has  estopped  himself  from 
so  pleading;  and  tills  in  a  court  of  law,  as 
Weil  as  in  a  court  of  equity. 

In  the  case  at  bar  there  were  no'  disputed 
facts,  and  the  false  pretense — ^that  is,  the 
fraud  of  the  infant — ^was  admitted,  and 
therefore  the  Judge's  decision,  in  my  opin- 
ion, should  have  Iieen  for  the  defendant  I 
shall  therefore  vote  to  reverse. 

The  Judgment  will  be  reversed,  with  costs. 

SWAYZB,  J.  I  find  myself  unable  to  con- 
cur in  the  reasoning  of  the  opinion.  My 
vote  to  reverse  rests  on  the  ground  that  the 
parties  liave  stipulated  that  the  amount 
claimed  by  the  defendant  is  due  and  owing 
to  him  from  tlie  plaintifT.  This  is  legally 
possible,  notwithstanding  the  jdalntifT's  in- 
fancy, and  must  therefore  be  accepted  as  a 
fa<;jt.    It  is  con<dasive  of  tlie  controversy. 


BOROUGH  OP  CHATHAM  v.  SISTERS  OF 

CHABITT  OF  ST.  EUZABETH  et  al. 

(No.  85.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1»18.) 

(Bvtlahiu  hy  (*e  Court.) 

1.  Taxation  ^s»244— Exeicption— REUoiotrs 

SCHOOU. 

Under  the  conditions  found  by  the  Supreme 
Court  to  exist  in  this  case,  held  that  the  Stat» 
Board  of  Taxes  and  Assessmenta  properly  ex- 
empted the  property  in  question  from  taxation 
under  subdivlRioii  4  of  section  8  of  the  Tax  Act 
of  1908  (4  Comp.  St.  1910,  p.  C079),  as  amend- 
ed by  P.  I*  1913,  p.  670. 

(Additional  ByVabus  (y  Editorial  Btaff.) 

2.  Appeal  and  Brbob  <8=3l010(l)— Findings 
OS'  StrpEEME  CouBT— Conclusiveness. 

Where  the  Supreme  Court  passes  on  a 
question  of  fact  and  its  findings  thereon  is  sup- 
ported by  evidence,  it  is  conclusive  on  the  Court 
of  Errors  and  Appeals. 

8.  Appeal  and  Ebbob  <8=»1047(^— Incompe- 

TENCT  OP  Evidence. 

Where   the   Supreme   Court   erred   in   not 

striking  out  part  of  the  evidence  In  the  case 

as  hearsay  and  incompetent,  but  it  was  merely 


cumulative  and  not  on  any  vital 
cause,  the  error  was  Iwrmless. 


issue  in  the 


Appeal  fnHD  Supreme  Conrt. 

Proceeding  by  Borough  of  Qiatham  against 
tbe  Sisters  of  Charity  of  St  Elizabeth  and 
others.  Judgment  for  defendants,  and  the 
prosecutor  appeals.     Affirmed. 

Ernest  L.  Quackenbusb,  of  Newark,  for 
appellant. 
John  Milton,  of  Jersey  City,  for  appellees. 

PARKER,  J.  The  Utigation  relates  to  tbe 
liability  to  local  taxation  of  a  tract  of  land 
and  building  thereon,  situate  in  the  borough 
of  Chatham  in  tbe  county  of  Morria  The 
land  adjoins  another  tract,  on  the  front  part 
of  which  stands  a  Catholic  church  and  on 
the  rear  a  Catholic  parochial  school,  and 
which,  Willie  not  under  the  same  ownersliip 
as  the  land  in  question,  is  of  importance  in 
ascertaining  the  use  to  which  tbe  latter  is 
put  and  its  taxability  or  otherwisa 

[1]  The  tract  now  under  examination  is 
about  218  feet  front  and  287  feet  rear,  an 
average  of  say  253  feet  in  breadth,  and  about 
300  feet  deep,  so  tliat  its  area  is  approxi- 
mately X%  acres  and  well  within  the  5-acre 
limit  set  by  the  statute.  The  local  taxing 
authorities  seem  to  have  plotted  it  as  two 
tracts,  but  there  seems  to  be  no  physical 
reason  for  so  considering  it;  no  claim  is' 
made  that  it  was  acquired  piecemeal;  the 
ownership  is  unbroken,  and  apparently  the 
only  dividing  line  is  on  the  tax  maps.  The 
Supreme  Court  and  the  state  board  proper- 
ly treated  it  as  one  tract,  and  not  subject 
to  the  rule  in  Sisters  of  Charity  v.  Cory,  73 
N.  J.  Law,  699,  65  Atl.  500.  relative  to  land 
added  to  the  holding  after  erection  of  the 
building. 

The  claim  to  exemption  of  this  parcel  of 
land  and  the  building  thereon  was  rested  on 
the  facts  found  below  and  supported  by  evi- 
dence, that  the  building  was  used  by  the 
Sisters  that  teach  in  the  parochial  school 
mainly  as  a  place  of  residence,  but  in  part 
for  religious  services,  open  more  or  less  to 
the  public;  that  tbe  oori>orate  owner  is  a 
purely  religious  and  diaritable  corporation, 
in  no  sense  conducted  for  profit;  and  that 
the  land  not  occupied  by  the  building  is  land 
on  which  it  is  "situated,"  in  the  fair  intend- 
ment of  the  statute,  and  necessary  for  the 
fair  use  and  enjoyment  thereof. 

The  Supreme  Court  adopted  the  finding 
of  the  state  board,  which  relied  upon  tlie 
early  case  of  State  v.  Ross,  24  N.  J.  Law, 
497.  Appellant  claims  that  that  decision  was 
in  effect  overruled  by  this  court  in  Sisters 
of  Charity  v.  Cory,  supra,  bat  is  In  error 
on  this  point  The  decision  expressly  over- 
ruled was  Sisters  of  Charity  v.  Chatham,  52 
N.  J.  Law,  373,  20  Atl.  292,  9  L.  R.  A.  188, 
and  State  v.  Boss  was  not  mentioned  in  the 
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opinion,  nie  rule  of  law  tberaln  laid  down 
stands  unlmpeached.  But  be  this  as  It  may, 
tbe  precise  question  Is  whether  the  building 
b  within  the  language  of  subdivision  4  of 
section  3  of  the  tax  act  as  amended  In  1913 
(P.  U  p.  570),  which  exempts  "all  buildings 
actaaUy  used  toe  •  •  •  schools  •  •  • 
or  for  religious  •  •  •  purposes,  or  for 
one  or  more  such  purposes,  not  conducted  for 
profit."  Upon  the  findings  of  fact  by  the 
Supreme  Court,  adopting  those  of  the  state 
board,  we  have  no  doubt  that  It  Is  exempt 

[2]  Bespectlng  the  curtilage  of  1%  acres, 
if  the  (inestlon  of  fact  as  to  all  of  It  being 
necessary  to  the  fair  enjoyment  of  the  build- 
ing were  an  open  one.  the  argument  of  ap- 
pellant would  be  pertinent;  but  In  adjudging 
the  whole  tract  exempt,  the  Supreme  Court 
necessarily  passed  on  this  question,  and  as 
Its  finding  In  that  regard  Is  supported  by 
evidence.  It  Is  conclusive  on  this  court  Sis- 
ters V.  Cory,  supra;  Lehigh  &  Wllkes-Barre 
Coal  Co.  Y.  Junction,  75  N.  J.  Law,  022,  68 
Atl.  806,  15  L.  R.  A.  (N.  S.)  514;  ColUngs- 
wood  T.  State  Water  Supply  Commission,  85 
N.  J.  Law,  673,  90  Atl.  277. 

[S]  The  Supreme  Court  failed  to  pass  upon 
a  motion  to  strike  out  part  of  the  evidence 
taken  In  the  case  as  hearsay  and  incompe- 
tent It  should  have  been  struck  out  but 
■8  it  was  merely  cumulative  and  not  on  any 
ntal  issue  in  the  cause,  this  error  Is  harm- 
less. 

The  Judgment  will  be  affirmed. 


FINCH  v.  FINOH.    (No.  48.) 

(Court  of  Error*  and  Appeals  of  New  Jersey. 
Nor.  18,  1»1&) 

(ByRabu*  bti  the  Court.) 

HtTSBAiro  AND  Wm  «3>49%(4),  2S8— Suf- 
POBT  OF  Wire— Gift. 
The  husband  offered  no  defense  to  the  diarge 
of  abandonment  and  nonsupport  of  hia  wife, 
bnt  pleaded  that  having  given  her,  when  ha 
left  her,  two  oat  of  four  bank  books,  representr 
ing  substantially  tlie  savings  of  the  wife  and 
gifts  to  her  from  her  mother,  be  had  fulfilled 
his  marital  duty, of  support.  Beld  that  if  the 
moneys  represented  by  the  books  were  his,  he 
liad  made  a  gift  of  it  to  his  wife.  Stid,  also, 
tliat  his  duty  to  support  his  wife  was  not,  after 
the  expiration  of  two  years  of  continaoas  neg- 
lect, opon  his  part  fulfilled  by  sach  gift 

Appeal  frcm  Court  of  Chancery. 

Salt  for  alimony  by  Eva  Finch  against 
Harvey  V.  Finch.  Decree  for  complalnaat, 
and  defendant  appeals.    Affirmed. 

Charles  B.  S.  Simpson,  of  Jersey  Olty,  for 
appelant 

Albert  Leidy  and  William  O.  Asper,  both 
of  West  Hoboken,  fOr  appdlee. 


MINTURN,  J.  There  was  ao  defense  In- 
terposed by  the  husband  to  this  suit  for  ali- 
mony, by  the  wUa^  and  the  legal  correct- 
ness of  the  Vice  Chancellor's  decree  depends 
upon  the  answer  to  the  Inquiry  whether  un- 
der the  conceded  facts  the  conduct  of  the 
husband  was  tantamount  to  the  abandonment 
and  neglect  of  his  wife,  as  a  basis  for  a  de- 
cree of  maintenance,  within  the  contempla- 
tion of  the  twenty-sixth  section  of  the  Di- 
vorce Act  (2  (3omp.  St  1910,  p.  2038). 

For  twelve  years  after  their  marriage,  they 
lived  together  as  man  and  wife  without  the 
development  of  serious  antagonism  until  No- 
vember 11,  1914,  when  owing  to  a  morose 
mental  condition,  superinduced  by  111  health 
and  business  embarrassment,  he  decided  to 
leave  home  and  go  to  his  mother's  home,  with 
the  expressed  Intention  of  returning  wlien 
bis  condition  had  Improved.  "Do  anything 
you  like  with  the  things,"  he  said  to  his  wife. 
"Tou  can  get  a  smaller  place  with  less  rent 
than  what  we  have  been  paying.  When  I 
am  better,  I  wlU  ccNne  back."  With  this 
parting  salutation  and  a  promise  to  write, 
he  left  her  and  neither  vrrote  nor  returned. 
She  requested  him  to  let  her  accompany 
blm,  but  he  cavalierly  replied  that  he  did 
not  want  to  bother  with  her.  She  neverthe- 
less frequently  wrote  him,  asking  for  an  In- 
terview ;  but  he  never  replied.  Her  brother 
met  him  at  a  public  bonse^  and  again  at  his 
boarding  house,  and  Interceded  as  an  emis- 
sary for  his  sister,  urging  defendant  to  meet 
and  talk  with  his  wife;  but  his  efforts  were 
vain,  and  defendant  remained  obdurate. 

Her  solicitor,  in  this  case,  Mr.  Leuly,  wrote 
him  several  letters,  requesting  him  to  call 
at  his  office  with  a  view  to  a  reconciliation; 
bnt  this  effort  also  for  a  time  proved  unavail- 
ing. Finally  he  called  with  his  brother,  and 
Mr.  Leuly  went  over  the  situation  with  him, 
and  urged  him  to  meet  his  wife  and  become 
reconciled;  but  this  he  declined  to  do.  Be- 
fore he  departed,  he  proposed  to  pay  her  the 
meager  sum  of  $3  per  week,  which  sum,  be- 
cause of  its  paucity,  the  solicitor  refused  to 
accept  and  this  suit  was  the  ultimatum. 

'If  this  r^sum^  of  the  facts  constituted  the 
entire  case,  we  would  have  presented  to  us 
a  case,  not  only  of  marital  neglect,  but  of 
manifest  abandonment  and  desertion.  But 
the  defendant  pleaded  and  insisted  that  be- 
cause before  he  left  his  wife  he  handed  her 
two  out  of  four  bank  books,  containing  an 
account  of  $2,000,  representing  her  savings 
and  gifts  to  her  from  others,  he  had  there- 
by fulfilled  his  marital  duty  of  support  The 
learned  Vice  Chancellor  found  that  the  trans- 
fer of  the  books  was  made  before  the  aban- 
donment, and  were  given  to  her  doubtless 
as  a  fair  division  In  the  husband's  view  of 
what  he  considered  the  Joint  property. 

There  Is  no  proof  In  the  case  that  they 
were  given  as  a  means  for  her  support,  and 
as  a  release  tacitly  or  otherwise  of  the  per- 
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formance  of  tbe  husband's  manifest  duty  of 
support  The  contention  that  their  accept- 
ance by  the  trlfe.  In  the  absence  of  evidence 
to  that  effect,  was  tantamount  to  a  release 
of  the  husband  from  the  performance  of  his 
marital  duty,  Is  opposed  in  principle  to  the 
well-settled  rule  on  the  subject,  as  evidenced 
by  our  adjudications.  Beck  v.  Beck,  78  N. 
J.  Eq.  544,  80  AO.  550,  85  L.  R.  A.  (N.  S.) 
712;  Bacon  v.  Devlnney,  65  N.  J.  Eq.  489, 
37  Atl.  144;  Westerfleld  ▼.  Westerfleld,  36 
N.  J.  Eq.  195. 

Nor  can  It  be  observed  without  nodng'  the 
fact,  as  one  of  conspicuous  Importance,  that 
over  two  years  of  continuous,  obstinate  neg- 
lect upon  his  part,  were  allowed  to  pass,  be- 
fore the  complainant  recognlring  the  futility 
of  conjugal  persuasion  and  effort  to  induce 
her  husband's  return,  or  to  produce  any 
practical  acknowledgment  on  his  part  of  his 
plain  obligation  of  support,  filed  this  bill  to 
enforce  her  manifest  right,  and  to  compel 
the  performance  of  his  palpable  duty; 

During  that  Interim,  unless  the  gift  made 
to  her  on  the  eve  of  his  abandonment  were 
supplemented  by  the  result  of  her  earnings 
and  efforts,  we  may  Judicially  Indulge  the 
presumption  that  the  gift  ere  this  has  been 
seriously.  If  not  entirely,  depleted,  and  the 
complainant  thereby  left  to  her  own  resour- 
ces. 

The  decree  of  the  Court  of  Chancery  will 
be  affirmed. 


NEW  JERSEY  FIDBLITT  &  PLATE  GLASS 

INS.  CO.  T.  LEHIGH  VALLEY  R.  CO. 

(No.  65.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

1.  Neougercb  «s»16— Dbobee  or  Cabe  Bje- 

QriBKD— DAnOEKOUS    AOERCIES. 

Individuals  or  companies  maintainmg  agen- 
cies dangerous  to  human  lUe  must  exercise  a 
very  high  degree  of  care  for  the  safety  of  those 
who  may  be  thereby  exposed  to  danger. 

2.  Nkougbitob  «a»8  — "High  Desbee  or 
Cabe." 

"High  degree  of  care"  denotes  no  more  than 
a  degree  of  care  commeuiarate  with  the  risk  of 
danger. 

lEA.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  High  Oare;  High 
Degree  of  Care  and  Diligence.] 

3.  Explosives  ^=>8— Action  fob  Daxaoes— 
JuBY  Question— Exebcise  or  Cabb  Com- 
jieksubate  with  Dangeb. 

In  action  against  railroad  for  damage  sus- 
tained from  explosion  of  600,0(X>  ponnds  of 
T.  N.  T.  while  in  cars  at  pier,  whether  railroad 
had  exercised  the  care  commensurate  with  the 
danger  to  avoid  explosion  was  a  jury  question. 


4.  FLEAniNG  «E99— Legal  (Tonclttsiok  fbov 
Facts  Alleoeu. 

In  negligence  action,  complaint,  alleging 
facts  from  which  duty  is  raised,  was  not  insuf- 
ficient because  of  inaccurate  statemmt  of  legal 
duty. 

5.  NfeGUOENCE  «s»124(2)—Evn>EifOB— Penal 
Statuiks. 

Though  penal  ordinances  or  statntes  cannot 
be  made  the  foundation  of  a  civil  action,  they 
may  be  used  as  tending,  in  conjunction  with 
other  evidence,  to  establish  negligence. 

6.  Tbial  «a»251(S9  — iNsriBuoTioNS  — Ihtkb- 
STATE  CoiOtEBCE  Coumission's  BxaxsLA- 
TioNs— Pleading. 

In  action  against  railroad  for  damage  caus- 
ed by  explosion  of  T.  N.  T.  in  railroad's  cars, 
an  instruction,  authorizing  jury  to  consider  In- 
terstate Commerce  Commission's  regulations  not 
alleged  by  plaintiff,  was  not  improper,  where 
regulations  were  referred  to  in  railroad's  an- 
swer and  railroad  bad  given  testimony  relating 
thereto. 

Appeal  from  Supreme  Court, 

Action  by  the  New  Jersey  Fidelity  &  Plate 
Glass  Insurance  Company  against  the  Le- 
high Valley  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Llndley  M.  Garrison  and  GUbert  GoUins, 
both  of  Jersey  City,  and  E.  H.  Boles  and  R. 
W.  Barrett,  both  of  New  York  CJlty  (Geo.  & 
Hobart,  of  Jersey  CXty,  of  counsel),  for  ap- 
pellant. 

iSdwln  F.  Smith,  of  Jersey  City,  and  Maxi- 
milllan  M.  Stallman,  of  Newark,  for  appel- 
lee. 

EALISOH,  J.  Stripped  of  aU  technlcta 
matters  which  do  not  appear  to  affect  mate- 
rially the  merits  of  the  case,  the  main  legal 
questions  raised  by  the  app^ant  concern  the 
application  of  the  ordinary  legal  rules  per> 
talnlng  to  cases  of  negligence  of  the  kind, 
as  here.  Tlie  contention  of  ai^seUant's  coun- 
sel Is  that  the  trial  Judge  erred  In  failing  to 
properly  aw)ly  these  legal  rules,  in  denying 
appellant's  motion  for  a  nonsuit,  and  for  a 
direction  of  a  verdict  In  Its  favor,  and  in 
bis  charge  to  the  Jury. 

The  respondent,  plaintiff  in  the  court  be- 
low, obtained  a  Judgment  for  the  sum  of  $23,- 
6S7.37,  as  compensation  for  the  damages  al- 
leged to  have  been  sustained  by  it,  in  rwlac- 
ing  certain  glass,  which  the  plaintiff  was  un- 
der a  legal  duty  to  replace^  and  which  was 
broken  In  various  buildings  located  In  Jersey 
(Tity  and  neighboring  cities,  as  the  result  of 
an  explosion,  at  one  of  the  Jersey  City  te^. 
minals  of  the  defendant  along  the  Hudson 
river,  at  an  early  hour  In  the  morning  of 
July,  1916. 

The  defendant  Introduced  no  evldenoeL 
The  undisputed  facts  In  the  caae  are  that  at 
the  time  of  the  explosion  the  defendant  had 
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la  Its  poaaeeaioa  and  gathered  together  on.  Its 
pier,  and  for  several  days  prior  thereto,  38 
can  of  an  average  holding  capacity  of  not 
less  than  60.000  pounds  of  explosives.  These 
cars  were  loaded  to  their  full  capacity  with 
Ibis  extrahazardous  material,  and  In  the  ag- 
pegate  contained  more  than  2,000,000  pounds 
of  exidofllTe*.  Eleven  of  these  can  contained 
600,000  pounds  of  trinitrotoluol,  known  as  T. 
>'.  T.,  a  very  high  and  dangerous  explosive. 
The  tfect  of  the  explosion  was  the  loss  of 
baman  lives  and  widespread  destruction  and 
derastatlon  of  property.  Where  the  cars  had 
been  standing,  the  foroe  of  the  explosion  pro- 
duced a  crater  which  was  375  feet  long,  220 
feet  wide,  and  10  to  12  feet  la  depth. 

The  proof  tends  to  show  that  the  origin  of 
the  explosion  was  a  fire,  which  started  at  or 
near  the  amquinltlon  cars  and  was  tirst  dis- 
covered by  a  watchman,  in  the  employ  of  a 
detective  agency,  who  notified  an  employ^  of 
tbe  defendant;  that  the  defendant  had  In  its 
employ  four  or  five  watchmen  who  had  mani- 
fold duties  to  perform  on  the  inside  of  the 
various  warehouses  and  storage  rooms  of  the 
defendant  company,  to  care  for  a  grain  ele- 
vator and  the  madiinery  around  it,  to  look 
after  tbe  boilers  in  the  various  buildings,  and 
to  keep  the  fires  going  and  the  steam  up;  to 
look  after  a  crane  on  the  premises  and  the 
machinery  around  It,  etc. 

There  was  also  testimony  tending  to  es- 
tabllsb,  that  the  piers  and  yard  were  ap- 
proachable from  the  river  and  land  sides, 
and  that  on  oocaslons  persons  would  come 
from  the  street  and  from  the  boats  and  gath- 
er and  sit  upon  tbe  dock  until  driven  off  by 
the  watchman. 

Moreorer,  It  appears  ttaat  this  vast  quan- 
tity of  high  egq)loalTe8  was  stored  in  pmz- 
Imlty  to  tbe  habitations  and  bnalneeses  of 
mlDloDS  ot  Iranian  beings  whose  Uves  and 
properties  w««  thereby  exposed  to  a  risk  of 
nnosual  danger. 

The  Urst  count  of  the  plalntifTs  complaint 
was  predicated  on  a  nuisfince,  but  that  was 
eliminated  by  the  trial  judge,  and  therefore 
need  not  be  considered.  \ 

The  second  count  alleged  a  failure  to  exer- 
cise pn^>er  care  In  watching  and  guarding 
explosives,  exUnguMilng  and  controlling 
fires,  etc.;  in  employing  a  sufficient  number 
of  watdimen  and  guards;  in  furnishing  suf- 
ficient flre  fighting  apparatus;  in  storing, 
bandllng,  and  disposing  of  die  explosives;  in 
keeping  in  repair  sufflcdent  means  of  commu- 
nication with  the  fire  and  police  departments ; 
and  in  giving  notice  to  tbe  flre  department  at 
once. 

Taking  up  for  consideration,  first,  the  ques- 
tUu  whether  tbe  trial  Judge  erred  in  refus- 
ing to  grant  a  nonsuit  or  to  direct  a  verdict 
for  the  defendant,  our  conclusion  is  that  he 
did  not 

[1]  Tbe  legal  rule  as  to  the  degree  of  care 
restliig  upon  Individuals  or  companies  who 
maintain  agencies  which  are  dangerous  to 


human  life  is  well  expressed,  by  Chief  Justice 
Magle,  in  Newark  Electric  Light  Ck).  v.  Me- 
Gllvery,  62  N.  J.  Iaw,  at  page  451,  41  AtL 
95B,  where  he  says: 

"Sudi  compaaiea  naing  in  boBiness  wires  to 
carry  a  subtle  and  invisible  power  highly  dan- 
gerous to  life  mast,  although  authorized  to 
stretd>  such  wires  along  poles  in  public  high- 
ways, exercise  a  very  high  degree  of  care  for 
the  safety  of  those  who  may  be  thereby  exposed 
to  danger." 

[t]  By  concensus  of  opinions,  of  text-writ- 
ers, on  the  law  of  negligence,  and  by  Judicial 
decisions,  "high  degree  of  care''  denotes  no 
more  than  a  degree  of  care  commensurate 
with  the  risk  of  danger. 

IS]  Whether  the  def«idant  had  exercised 
that  degree  of  care  commensurate  with  the 
risk  of  danger  arising  from  the  accmnnlation 
of  the  vast  quantity  of  high  explosives  upon 
its  premises,  in  cars  which  stood  in  close 
proximity  to  eadi  other,  was  clearly  a  Jury 
question. 

tTnder  the  pleadings  and  proof  in  the  cause, 
the  Jury  was  warranted  in  taking  Into  con- 
sideration the  exposed  condition  of  the  prem- 
ises where  the  cars  containing  the  explosives 
stood,  the  possibility  of  their  being  tampered 
with,  or  set  on  flre  by  Intruders,  or  through 
the  carelessness  of  workmen  employed  by  the 
defendant,  in  and  about  the  premises;  and 
might  properly  have  found  that  tbe  number 
of  watchmen  employed  by  the  defendant  to 
guard  this  great  qnanUty  of  hitfii  explosives 
against  such  happenings  was  inadequate,  or 
that  the  watchmen  had  been  negligent  In  tbe 
performance  of  their  duties  in  falling  to  dis- 
cover the  flre  before  it  was  too  late  to  pre- 
vent the  disaster  which  followed,  or  that  the 
defendant  was  negligent  in  failing  to  provide 
adequate  apparatus  to  fight  the  Are,  or  In 
failing  to  give  notice  of  tbe  fire  as  soon  as 
discovered  to  the  flre  department 

[4J  It  Is  wholly  of  no  importance  whether 
or  not  the  pleader  accurately  stated  the  le- 
gal duties,  devolving  upon  the  defendant, 
arising  from  the  facts  averred  in  the  com- 
plaint Chief  Justice  Beasley,  in  Breese  v. 
Trenton  Horse  K.  B.  Co.,  52  N.  J.  Law,  at 
page  251,  19  Atl.  205,  quotes  with  approval 
the  legal  rule  ^propriate  thereto,  as  laid 
down  by  Addison,  in  his  work  on  Torts: 

"Tbe  decisions,  observes  Lord  Campbell,  show 
that  tbe  allegation  of  duty  in  a  declaration  is 
in  all  cases  immaterial,  and  ought  never  to  be 
introduced ;  for,  if  the  particular  tacts  set 
forth  raise  the  duty,  the  allegation  is  unneces- 
sary, and,  if  they  do  not  it  will  be  unavailing. 
If  the  particular  f&cts  stated  in  the  declaration 
do  ndt  raise  the  duty,  it  cannot  foe  established 
by  other  facts  not  stated.  The  declaration, 
therefore,  must  stand  or  fall  by  the  facta  stated. 
Negligence  creates  no  cause  of  action  unless  it 
expresses  or  eetabUsbes  some  breach  of  duty." 
2  Add.  Torts,  par.  1338. 

The  complaint  in  this  case,  tested,  by  this 
legal  rule,  is  sufBdent     It  sets  out  facts 
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which  upon  proof  thereof  laid  a  proper  basis 
for  a  finding  by  a  Jury  that  the  defendant 
was  negligent. 

The  chief  Insistence  of  the  appellant  is 
that  the  trial  Judge  did  not  permit  the  Jury 
to  find  n^Ugence  on  any  theory  properly  in- 
ferable from  the  facts  set  forth  In  the  com- 
plaint, but  that  the  Jury  was  permitted  to 
And  negligence  on  a  theory  arising  out  of 
matters  not  set  forth  in  the  complaint.  To 
state  the  appellant's  proposition  concretely, 
it  is  that  the  Issue,  submitted  to  the  Jury, 
and  upon  which  its  verdict  was  based,  was 
not  presented  by  the  pleadings.  In  support 
of  this  assertion,  counsel  of  appellant  point 
to  the  fact  that,  under  a  regulation  of  the 
Interstate  Commerce  Com,mlsslon,  a  common 
carrier  Is  required  to  place,  on  a  car  con- 
taining explosives,  a  placard  which  shall  con- 
tain the  word,  "Explosives,"  printed  In  red, 
and  anuMigst  other  things  this,  "Keep  fire 
away,"  also  to  be  printed  in  red  ink.  And 
that  another  regulation  required  such  carrier 
having  in  custody  such  explosives  to  guard 
against  uiuiutborized  persons  having  access 
to  such  explosives.  That,  with  these  regula- 
tions in  view,  the  trial  Judge  charged  the 
Jury  as  foUows: 

"Now,  gentlemen,  the  regulations  of  the  Inter- 
state Commerce  Commisgion,  as  I  have  said,  are 
controlling  and  exclusively  controlling  up<m  this 
subject;  and  in  respect  to  matters  where  the 
regulations  have  been  adopted  I  charge  you  that 
the  duty  of  the  company  was,  in  the  transporta- 
tion of  explosives,  to  exercise  care  commensurate 
with  the  risk,  and  that  the  company  will  be 
liable  for  damages  resulting  from  a  failure  to 
exercise  such  care." 

It  is  to  be  observed  that  the  trial  Judge, 
despite  the  regulations  of  the  Interstate 
Commerce  Commission,  imposed  no  greater 
burden  upon  the  defendant,  as  to  the  meas- 
ure of  care  to  be  exercised  by  it,  in  respect 
to  the  custody  of  the  explosives,  than  is  re- 
quired at  common  law,  and  by  the  settled 
law  of  this  state. 

[S]  The  assumption  of  appellant's  counsel 
that  an  issue  was  injected  into  the  case  not 
warranted  by  the  pleadings  plainly  arises 
from  confounding  the  Issue  of  negligence  pre- 
sented by  the  pleadings,  with  the  character  of 
the  evidence  adduced  by  the  plaintiff  to  estab- 
lish such  negligence.  The  plaintiff,  in  its 
complaint,  did  not  make  the  regulations  of  the 
Interstate  Commerce  Commission  a  basis  for 
Its  right  of  recovery  against  the  defendant, 
but  made  use  of  sudi  regulations  In  the  same 
manner  as  is  done  in  cases  of  negligence, 
where  i>enal  ordinances  or  statutes  are  intro- 
duced in  evidence,  which,  though  in  them- 
selves cannot  be  made  the  foundation  of  a 
dvU  action,  nevertheless  may  be  used  as 
tending.  In  conjunction  with  the  other  evi- 
dence in  the  cause,  to  establish  the  negli- 
gence charged  in  the  complaint  Evers  v. 
Davis,  86  N.  J.  Law,  196,  90  AtL  677.  Al- 
though the  learned  Judge  adverted  to  the 


I  regulations  and  their  effect,  be  did  not  in>- 
struct  the  Jury  that  the  defendant  couU  be 
convicted  of  negligence  and  must  respond  in 
damages  if  any  of  the  regulations  had  been 
violated  by  It,  but,  on  tbe  contrary,  expressly 
instructed  the  Jury  that  the  defendant's  lia- 
bility to  respond  in  damages  to  the  plaintiff 
arose,  if,  in  the  transportation  of  explosives, 
it  failed  to  exercise  care  commensurate  with 
the  risk  of  danger. 

But  it  is  further  objected  that  the  regula- 
tions were  not  properly  before  the  court.  In 
that  they  were  not  proven  to  be  regulations 
of  the  Interstate  Commerce  Commission  and 
not  introduced  in  evidence,  and  therefore 
were  not  proper  matters  to  be  considered  by 
the  Jury  on  the  question  of  the  alleged  neg- 
ligence of  the  defendant. 

A  reference  to  the  defendant's  amended  an- 
swer to  the  plaintiff's  complaint  shows  that 
paragraphs  2  and  3  of  the  second  defense,  in 
the  answer,  to  the  second  count  of  the  plain- 
tiffs complaint,  in  substance,  states  that  It 
(the  defendant)  carried,  conveyed,  transport- 
ed and  held  the  explosives  in  accordance 
with  and  pursuant  to  the  act  of  Congress  of/ 
the  United  States  (Act  May  80,  1908,  c.  234, 
85  Stat  554)  entitled  "An  act  to  promote  the 
safe  transportation  In  Interstate  commerce 
of  explosives  and  other  dangerous  articles, 
and  to  provide  penalties  for  its  violation," 
as  amended  by  Act  approved  MarcOi  4,  1909, 
c.  S21,  86  Stat  1134  (U.  S.  Comp.  St  1»16,  | 
10402),  and  the  act  of  said  Congress  (Act  Feb. 
4,  1887,  c.  104,  24  Stat  879)  entitled  "An  act 
to  r^ulate  commerce,"  as  amended  by  Act 
June  18, 1910,  c.  809,  86  Stat  539  (U.  S.  Oompw 
St  1916,  §  8563  etseq.),  and  the  regulations 
prescribed  by  the  Interstate  Commerce  Com- 
mission by  authority  of  said  acta  Moreover, 
it  appears  that  the  defoidant  in  interroga- 
tories set  forth  certain  placards  displayed  on 
the  various  cars,  which  it  said  were  those 
required  by  paragraph  1666  of  tbe  rules  of 
tbe  Interstate  Commerce  Commission;  and  it 
was  these  placards  of  whldi  tbe  trial  Judge 
said  he  would  take  Judicial  notice. 

[6]  Upon  what  legal  theory  the  court  could 
properly  take  Judicial  notice  of  these  placards 
or  rules  is  not  made  clear.  Unless  he  meant 
by  "Judicial  notice"  that  since  the  defendant 
had  referred  to  them  in  its  answer  to  tbe 
complaint  and  had  stated  the  contents  of  the 
placards  in  the  answer  to  the  interrogatories 
and  had  said  that  they  were  in  conformity 
with  the  regulations,  he  would  take  notice  of 
them.  The  defendant  having  given  testimony 
relating  to  these  placards  and  regulations, 
there  appears  to  be  no  good  reason  why  the 
general  rule  at^Ucable  to  such  a  situation 
should  not  prevail  and  make  these  placards 
and  regulations  evidence  in  the  cause  with- 
out formal  proof.  There  was  therefore  no 
impropriety  in  permitting  these  rules  to  be 
taken  Into  consideration,  in  conjunction  with 
the  other  evidence  in  the  cause. 

The  regulation  to  "keep  Are  away"  cast  no 
greater  burden  upon  the  defendant  than  that 
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Imposed  upon  an  Indlvldiial  or  carrier  wbe 
In  the  midst  of  a  densely  populated  commu- 
nity atores  vast  'qaantltiea  of  highly  explo- 
sive materials.  But  even  if  the  regulation 
coold  be  construed  in  the  sense  that  it  im- 
posed a  higher  degree  of  care  than  was  re- 
quired at  common  law,  the  trial  Judge  did 
not  adopt  any  such  constructloD,  butt  on  the 
contrary,  Instructed  the  Jury  that  the  care  re- 
golred  was  care  commensurate  with  the  dan- 
ger of  the  risk ;  and  this  was  no  more  than 
stating  the  common-law  rule  pertaining  to  the 
circumstances  of  the  caa& 

It  is  plain,  from  the  Judge's  charge,  that, 
with  the  regulations  considered,  no  greater 
bnrden  was  Imposed  upon  the  defendant.  In 
re^tect  to  the  measure  of  care  to  be  exer- 
cised by  It,  In  the  handling  and  care  of  the 
Ugh  explosives,  than  if  the  regulations  were 
entirely  oat  of  the  case. 

The  grounds  of  appeal  resting  upon  the  as- 
sertions that  there  was  no  evidence  that  the 
plaintiff  was  damaged  by  the  explosion  of  ex- 
plosives which  were  under  the  defendant's 
control,  and  that  there  was  no  evidence  that 
the  fire  on  the  defendant's  premises  was 
caused  by  or  attributable  to  any  negligence 
of  the  defendant,  are  wholly  without  merit. 

The  Judgment  is  afiBrmed,  with  costs. 


COLLINGSWOOD  SEWEKAGB  CO.  v.  BOR- 
OUGH OF  COLLINGSWOOD. 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 
Nov.  X8,  191&) 

MunldPAI.   CoaPOBATIONS   C=s>711  —  Sbwags 

CoiiPAKiKS— Rates— Fixuia  and  Chanok. 
An  ordinance  giving  consent  to  constrnc- 
tion  of  sewerage  system  by  sewerage  company 
incorporated  under  P.  L.  1896,  p.  484,  and  fix- 
ing maximum  rates,  with  acceptance  thereof, 
does  not  constitute  a  contract  which  Public 
Utility  Commission  cannot  change  by  increas- 
ing rates;  the  municipality  exercising  in  the 
nutter  only  delegated  authority,  as  agent  of  the 
liegiglature. 

Walker,  Cb„  and  White  end  Taylor,  JJ.,  dis- 
ieating. 

Appeal  £rom  Bnpreme  Court. 

Application  by  the  ColUugswood  Sewerage 
Company  to  the  Board  of  PuhUc  Utility  Com- 
misslooera,  for  authority  to  charge  higher 
rates  in  the  Botcntsbi  ot-  Oollingswood.  From 
Judgment  of  the  Supreme  Court  (102  Atl.  901), 
getting  aside  an  order  of  the  Board  refusing 
the  application,  the.  Borough  ajn)eals.  Af- 
fltmed. 

Wescott  ft  Weaver,  of  Camden,  and  Mar- 
diall  Van  Winkle  and  George  L.  Record, 
both  of  Jersey  City,  for  New  Jersey  State 
league  of  Munidpelltles. 


GUbert   Obllina.  of  Jeni^  City,  and  J.   . 
Flthian  Tatem,  of  Oamdeli,  for  appellee. 

PER  CURIAM.  The  CoUingsvood  Sewer- 
age Company  was  incorporated  under  cbapter 
SIO  of  the  Laws  of  1888  (P.  L.  484).  lU  right 
to  J  construct  a  average  system  in  >  the 
borough  of  CoUlngswood  was  conferred  Xsj 
the  leglalative  grant  contained  In  the  stat- 
ute. The  exercise  of  that  right,  however;  was 
ouap^ided  hy  the  mandate  of  the  Legislature  . 
until  It  obtained  from  the  borough  its  can- 
vent  to  the  construction  of  ea<3i  system  with-  \ 
in  Its  municipal  limits.  Ttub  statute  also  pro- 
vided that  the  municipal  authoirltlee  should 
annex  to  their  consent,  which  should  be  by 
a  ft>rnial  ordinance,  the  maximumi  prices,  or 
rents,  to  be  charged  to  property  owners  for 
use  of  the  sewerage  system.    ' 

In  the  present  case  the  sewerage  company 
obtained  the  consent  of  the  municipality'  to 
the  construction  of  Us  sewerage  system.  This 
consent  was  exhibited  hy  an  ordlnanoa 
which,  among  other  things,  fixed  the  maxi<- 
mum  rate  for  service  at  ^^50  fk>r  each  sis. 
months.  The  sewerage  company  accepted  the 
various  provisions  of  the  ordinance  and  con- 
stmcted  its  eorstem.  After  some  years  of 
(operation,  and  in  1914,  It  applied  to  the  Board 
of  Public  Utility  Commissioners  for  author- 
ity to  diarge  higher  rates  than  those  fixed 
by  the  borough  ordinance,  the  ground  off  the 
applicatloo  being  that  by  reason  of  changed 
conditions  that  rate  had  ceased  to  be  a  Just 
and  reasonable  one,  because  of  its  insuffi- 
ciency. The  utility  commission  refused  the 
aK>llcatlon  upon  the  sole  ground  that  the  ex- 
isting rate  was  not  confiscatory.  The  sewer- 
age company  thereupon  applied  to  the  Su- 
preme Court  for  a  writ  of  certiorari  to  review 
the  order  of  denial;  and  upon  the  heariog  Md 
on  the  return  of  the  writ  the  order  was  set 
a^e  (ICQ  Atl.  Wl).  The  Borou^  of  Cbll- 
ingswood  now  appeals  from  the  Judgment  of 
the  Supreme  Court. 

One  of  the  principal  grounds  of  appeal  is 
that  the  ordinance  of  the  borough,  and  the 
acceptance  by  the  sewerage  company  of  the 
provisions  thereof,  constitute,  an  Inviolable 
contract  between  the  parties  which  the  Board 
of  Public  Utility  Commissioners  has  no  pow- 
er to  set  aside  or  disregard..  We  concur  in 
the  disposition  made  of  this  contention  by  the 
Supreme  Oaurt,  and  In  the  reasoning  of  Mr. 
Justice  Swayze  upon  the  point  We  observe, 
however,  in  his  opinion,  what  seems  to  us  to 
be  an  Inaccurate  expression,  namely,  that 
"an  ordinance  of  this  kind  is  a  grant  upon 
condition  rather  than  a  contract."  The  stat- 
ute of  1898  does  not  exhibit  any  purpose  on 
the  part  of  the  Legislature  to  clothe  the  munio- 
Ipalltles  affected  thereby  with  authority  to 
grant  to  sewerage  companies  organized  there- 
under any  franchise,  right,  power,  or  privi- 
lege whatever.  On  the  contrary,  all  of  the 
franchises,    rights,  powers,   and   privileges 
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.  vested  in  these  companies,  Including  the 
right  to  lay  pipes  In  the  public  streets,  come 
to  than  by  direct  legislative  grant  The  au- 
thor!:^ conferred  upon  the  mutilcipallties  is 
the  right  to  subtend  the  present  ^oyment  at 
them  by  refasing  to  consent  to  the  user  of 
their  streets,  except  upon  conditions  which 
Ihey  may  name.  And  even  In  the  wltlihold- 
ing  of  snch  ccmsent,  and  in  the  Imposition  of 
conditions  if  the  consent  be  accorded,  the 
manlcii>alltles  are  exercising  a  mere  delegat- 
ed authority,  are  acting  as  mere  agents  of  the 
/  Legislature.  It  cannot  be  doubted  that  if 
the  right  to  use  the  streets  of  the  Borough  of 
ColUngswood  had  been  granted  by  the  state 
to  the  sewerage  company  without  condition 
or  limitation,  and  the  sovereign  Itself  bad 
fixed  the  maximum  diarge  to  be  made,  it 
would  have  power  to  diange  the  rate  when- 
ever In  Its  Judgment  conditions  arose  which 
justified  such  action.  To  hold  that  by  dele- 
gating the  rate-fixing  power  to  Its  creature 
it  had  deprived  itself  of  the  rlglit  thereafter 
to  modify  the  rate  would  be  tantamount  to 
declaring  that  the  creature  is  greater  than 
the  creator.  It  would  be  strange  indeed  if 
the  state,  which  has  power  to  terminate  the 
existence  of  the  municipalities  created  by  it 
whenever  it  may  see  fit,  could  not  revoke  au- 
.thcn-lty  granted  by  it  to  them,  and,  in  the 
exercise  of  its  sovereignty,  cancel  conditions 
which  it  had  permitted  them  to  imxtose  upon 
other  classes  of  eorporation«  which  bad  also 
been  created  by  It 

All  other  matters  urged  before  us  on  this 
appeal  have  been  dealt  with  to  our  satisfac- 
tion by  Mr.  Justice  Swayze  in  his  opinion, 
and  we  accept  the  views  therein  expressed  aa 
onr  own. 

The  judgment  under  review  will  be  af- 
firmed. 

The  CHANOBIjLOR  and  WHITE  and 
TAYLOR,  JJ.,  dlssrat 


BURLINGTON   SEWERAGE   CO.   v.  CITY 
OF   BURLINGTON. 

(Court  of  Errors  and  Appeals  of  New  Jeiser. 
Nov.  18,  19ia) 

Appeal  from  Supreme  Court 

Appeal  from  decision  in  proceedings  by  the 
Burlington  Sewerage  Company  against  the 
City  of  Burlington  relative  to  a  change  in 
sewerage  charges.    Affirmed. 

Ernest  Watts,  of  Burlington,  and  V.  Claude 
Palmer,  of  Mt  Holly,  for  appellant 
■    Gilbert  Collins,  of  Jersey  City,  for  appellee. 

PER  CURIAM.  The  questions  presented 
on  this  appeal  are  identical  with  those  dis- 
cussed and  decided  at  the  present  term  In  the 


case  of  OolllngswDod  Sewerage  Co.  v.  Bor- 
ough of  OoUingswood,  105  AtL  209. 

For  the  reasons  stated  in  onr  opinion  in 
tliat  case,  the  judgment  brought  up  by  the 
present  appeal  will  be  affirmed. 

The  CHANCELLOR  and  WHITB  and 
TAYLOR,  J  J,  dUsent 


KEIN  V.  KATZ. 

(Court  of  E5rrors  and  Appeals  of  New  Jersey. 
Nov.  18,  191&) 

(ByUalut  fty  tKe  Court.) 

1.  Execution  «=433— Affidavit  to  Hozj>  to 
Bail— "Entitled  in  the  Cause." 

An  affidavit  to  hold  to  bail,  which  has  no 
option  with  the  name  of  the  cause,  but  merely 
an  indorsement  on  the  bacic  thereof  of  the  names 
of  the  parties,  is  not  "entitled  in  the  cause." 

2.  Execution    «=>433— Affidavit— Irdokse- 
UENT  ON  Affidavit. 

An  ipdorsement  of  the  names  of  the  parties 
on  the  baclc  of  an  affidavit  to  hold  to  bail  is  no 
part  of  the  affidavit,  but  merdy  a  note  of  con- 
venience indicating  where  the  paper  is  to  be 
filed  in  the  clerk's  office. 

3.  Execution  «s>433  —  Ordxb  Holoino  to 
Baii^-Sufficiency— Rkcitai,  of  Evidence. 

Ad  order  holding  the  defendant  to  bail  in 
an  action  upon  contract  which  shows  upon  its 
face  that  it  was  made  upon  proof  by  affidavit,  to 
the  satisfaction  of  the  judge  or  commissioner,  of 
the  particular  facts  found  therein,  and  neces- 
sary to  authorize  the  order,  is  sufficient  withont 
therein  reciting  the  evidence  by  which  such 
facts  were  established. 

4.  Appeal  and   Ebsob  «=>934C1)— Pbebump- 

TION  IN  FaVOB  or  JUDGICENT. 

On  an  appeal  every  intendment  is  in  favor 
of  the  correctness  of  the  judgment  l>elow,  and 
doubt  will  not  lead  to  a  reversal. 

6.  Appeal  and  Ebbob  $=>1170(3)— SLASMLEsa 

Ebbob— Failure  to  Annex  Complaint  to 

Capias  Ad  Resfondenduv. 

The  mere  fact  that  the  complaint  was  not 

annexed  to  the  capias  ad  respondendum  will  not 

lead  to  a  reversal  of  the  plaintiff's  judgment 

when  it  appears  tiiat  they  were  both  served  the 

same  day,  Uiat  the  defendant  answered  and  filed 

a  counterclaim,  and   upon  an  examination   of 

the  whole  case  it  does  not  appear  that  such 

error  of  pleading  or  practice  injnriously  affected 

the  substantial  rights  of  the  defendant 

8.  Appeal  and  Ebbob  ^=1170(3)— Habmless 
Ebbob— Failube  to  Annex  Couplaint  to 
Capias  Ad  Respondbndux. 
The  mere  fact  that  the  capias  ad  responden- 
dum contained  no  clause  admoBlshing  the  de- 
fendant to  Qle  his  answer  within  20  days  will 
not  lead  to  a  reversal  of  the  plaintiff's  judg- 
ment, w^ere  the  complaint  served  with  the  writ 
contained  such  clause  and  the  defendant  in  fact 
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answered  vltbln'  the  time  limited,  and  <t  dock 
not  appear  tkat  laeh  emnr  injarloaaly  affected 
bis  sabetantial  rights. 

Appeal  from  drcnlt  Coort,  Union  County. 

Action  by  Gastave  Eeln  against  Natban 
Katz.  Judgment  for  plaintifl,  and  defend- 
ant ai^eals.    Affirmed. 

Daniel  D.  Ix»eb  and  Sanl  Nemser,  at  Jwsey 
City,  for  appellant 

Stamler  &  Stamler,  of  EUaabetb,  for  re- 
spondent. 

TRENCHARD,  J.  The  defendant  below 
was  beld  to  ball  on  the  ground  of  frand  In 
the  Inception  of  the  contract  sned  on.  There 
was  a  verdict  and  judgment  In  favor  of  the 
plaintiff. 

[1]On  this  appeal  the  defendant  aeeka  to 
get  rid  of  that  Judgment  by  an  attack  on 
the  order  made  by  the  trial  Judge  denying 
the  motion  to  strike  out  the  complaint  and 
to  discbarge  the  defmdant's  bail. 

We  are  of  the  opinion  that  the  Judgment 
must  be  affirmed. 

Tbe  defendant's  first  point  is  that  "tbe  af' 
fldavlt  for  ball  la  defective  because  It  is  im- 
properly entitled,"  and  this  rests  upon  the 
contention  that  such  an  affidavit  "should  not 
be  entitled  in  the  cause."  This  point  Is  not 
well  founded  in  fact.  Tbe  affidavit  in  Ques- 
tion ia  not  entitled  In  the  cause,  i.  e..  It  bas 
no  caption  with  the  name  of  tbe  cause. 

[2]  True  it  bears  an  indorsement  on  tbe 
back  thereof  of  tbe  names  of  tbe  parties, 
but  socb  an  indorsement  is  no  part  of  tbe 
affidavit.  It  is  merely  a  note  of  convenience 
indicating  where  tbe  paper  la  to  be  filed  In 
the  clerk's  office. 

We  believe  it  has  not  been  tbe  practice  to 
entitle  sucb  an  affidavit  in  tbe  cause  (Potter 
T.  Cook,  30  N.  J.  Law  J.  206),  but  for  the 
reason  stated  we  are  not  required  to  deter- 
mine what  would  be  the  eftect  of  so  doing. 

[3,  4]  The  next  point  Is  that  tbe  Supreme 
Ck>nrt  commissioner's  order  to  hold  to  bail 
was  insufficient,  and  tbls  rests  upon  tbe  con- 
tention that  he  "did  not  set  forth  In  Lis  or- 
der tbe  facts  which  were  beld  by  him  to 
constitute  frand."  This  point  has  no  merit. 
If  as  we  take  it  the  contention  Is  that  the 
facts  constituting  the  fraud  are  not  set  forth 
In  the  order  it  Is  not  well  founded  in  fact. 
If  the  contention  to  that  tbe  order  is  insuffi- 


cient because  the  evidence  by  which  tbe 
facte  were  established  is  not  set  forth  there- 
in the  contention  is  ill  founded  in  law.  Tbe 
order  shows  upon  its  face  that  It  was  made 
upon  proof  by '  affidavit  t6  the  satisfaction 
of  the  Supreme  Court  commissioner,  of  the 
particular  facta  found  therein,  and  necessary 
to  authorise  tbe  order.  Ibat  was  sufficient, 
and  it  was  unnecessary  to  recite  therein  tbe 
evidence  by  wblcb  such  fiacts  were  establish- 
ed. Wire  V.  Browning,  20  N.  J.  Law,  864; 
Hunt  V.  HIU,  20  N.  J.  Law,  476;  Titus  v. 
Bowne,  80  N.  J.  Law,  340. 

[R]  There  is  no  merit  In  the  next  point, 
which  is  that  the  complaint  was  not  an- 
nexed to  tbe  capias  ad  respondendiun  as  re- 
anlred  by  P.  L.  1912,  p.  894,  Rule  54. 

There  la  nothliq;  In  (be  record  to  show 
whether  the  complaint  was  or  was  not  an- 
nezjed  to  the  capias,  and  every  Intendment 
is  in  favor  of  the  correctness  of  the  Judg- 
ment below,  and  doubt  will  not  lead  to  a 
reversal.  Phillips  v.  Longport,  90  N.  J.  Law, 
212, 100  Atl.  192. 

But  even  if  It  appeared  that  the  complaint 
was  not  annexed  to  tbe  capias,  that  would 
not  lead  to  a  reversal  under  tbe  circumstanc- 
es disclosed  by  the  record.  The  unchallenged 
return  of  the  sheriff  shows  that  they  were 
both  served  the  same  day.  The  record  shows  . 
that  the  defendant  filed  an  answer  and  coun- 
terclaim, and  upon  an  examination  of  the 
whole  case  it  does  not  appear  *tbat  sucb  er- 
ror of  pleading  or  procedure  injuriously  af- 
fected the  substantial  rights  of  the  defend- 
ant    P.  I*  1912,  p.  882,  i  27. 

[IJ  Neither  do  we  find  any  merit  in  the 
last  iMlnt,  which  is  that  the  capias  ad  respon- 
dendiun contained  no  clause  admonishing  the 
defendant  to  file  his  answer  within  twenty 
days. 

True  it  did  not— tbe  form  employed  being 
that  of  the  old  writ — no  doobt  because  tbe 
New  Practice  Act  1812  did  not  prescribe  a 
new  forn).  We  think  it  should  have  contain* 
ed  such  clause,  but  tbat  does  not  lead  to  a 
reversal  where,  as  here,  the  complaint  serv- 
ed with  the  writ  contained  such  clause,  and 
the  defendant  in  fact  answered  within  tbe 
time  limited,  and  it  docs  not  appear  tbat  such 
error  injuriously  affected  bis  substantial 
rights. 

The  Judgment  below  will  be  affirmed,  with 
costs. 
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NEPTUNE  riSHESRIES  CO.  v.  CAPE 
MAY  RBAL  ESTATE  CO. 

(Conrt  of  Errors  and  Appeals,  of  NeW  Jersey. 
No*.  18,  1918.) 

fByUahut  bt  tlte  Covrt.) 

1.  SPEcrwc   Perfobmanci!    ®=328(1)  —  Cow- 
tract— Definite  AND  Certain  Terms. 

Equity  will  not  decree  the  specific  perform- 
ance of  a  contract  unless  its  terms  are  certain 
and  defined. 

2.  Specific  Perfobuancb    4s>128(4)  —  De- 
cree    WITH     ColfPENBATION     FOR     PaBTIAI. 

•CoMPtiAKCE— Consent  of  Complainant. 
Nor  will  it  decree  performance  witli  com- 
pensation for  partial  compliance,  where  the  bill 
does  not  ask  it,  or  aver  that  complainant  con- 
sents to  accept  it 

8.  Specific  Performance   «=»128(4)  —  De- 
cree FOR  Partial  Pebfobhance  wim  Com- 
pensation. 
Where  the  decree  rests  upon  bill  and  an- 
swer, the  prayer  being  limited  to  general  relief, 
it  not  appearing  that  complainant  desires  par- 
tial compliance  of  the  contract  with  compen- 
sation, a  decree  for  partial   performance  with 
compensation  cannot  be  sustained. 

4.  Specific    Performance    ^=>.?3— Contb'act 

— S'BAUDULENT   HeFBESENTATIONS. 

A  contract  induced  by  fraudulent  represen- 
tations as  to  the  value  of  capital  stock  to  be 
taken  in  payment  for  lands  to  be  conveyed,  and 
improvements  to  be  made  on  it,  will  not  be 
enforced  In  equity. 

6.  Equity    €=3373— Hbabino   on    Bill   and 
Answer— Truth  of  Defense. 
At  a  hearing  on  bill  and  answer,  the  facts 
set  up  in  defense  must  be  taken  as  true. 

Appeal  from  Court  of  Chancery, 

Bill  by  the  Neptune  Fisheries  Company 
against  the  Cape  May  Real  Estate  Company. 
H'rom  a  decree  In  chancery  advised  In  favor 
of  complainant,  defcudant  appeals.  Decree 
reversed,  and  bill  dismissed. 

J.  H.  Gaskill,  of  Camden,  for  appellant 
James    S.    Gradwell    and   Norman   Grey, 
both  of  Camden,  for  appellee. 

BJSUUEN,  J.  This  is  a  bill  for  the  spedflc 
perfomuuice  of  an  agreement  by  defendant  to 
convey  land  tx>  complainant,  and  Is  based 
upon  an  optional  contract,  to  become  ex- 
ecuted if  accepted  t)y  complainant  within 
five  months  of  its  date.  The  case  was  de- 
termined in  favor  of  the  complainant  on  bill 
and  answer,  the  Vice  Chancellor  who  advised 
the  decree  not  filing  any  conclusions  either 
of  fact  or  law. 

Tlie  bill  of  complaint  charges  that  the  op- 
tional contract  was  dated  February  25,  1914, 
and  accepted  by  complainant  ha  June  follow- 
ing, and,  as  this  is  admitted  by  the  answer. 


the  completion  of  the  contract  Is  estabUsbed. 
Only  parts  of  the  contract  are  necessary  to 
be  ccmsldered  in  determining  this  appeaC  and 
may  be  summarized  as  follows: 

The  defendant  agreed  to  oonv^  a  good 
marketable  title  free  of  incumbrances,  to 
erect  a  substantial  bank  or  balkhead  snf- 
ttdently  strong  and  permanent  to  hold  in 
Idace  the  material  to  be  filled  In,  and  to  fill 
In  the  whole  of  the  property.  Its  entire  width 
and  depth,  "to  a  grade  corresponding  to  the 
grade  of  the  city  of  Cape  May,"  not  less  than 
nine  feet  above  mean  low  water,  and  also 
grant  a  perpetual  easement  over  other  lands  of 
defendant  to  connect,  at  any  time,  the  prop- 
erty to  be  conveyed  with  the  nearest  point  of 
permanency  of  the  tracks  of  the  Reading  Rail- 
way Company.  What  the  court  adjudged  la 
that  the  defendant  must  convey  hy  a  deed 
containing  a  covenant  of  warranty  and  that 
upon  the  report  of  a  master,  to  whom  Uie 
matter  was  referred,  asoertainlug  the  cost 
of  erecting  a  bank  or  bulkhead,  and  the  grad- 
ing of  the  entire  property,  as  provided  In  the 
agreement,  such  cost  should  be  deducted  from 
the  consideration  price,  and  upon  the  tender 
of  the  residue.  In  the  stock  of  complainant 
company  at  $10  per  share,  the  defendant 
should  execute  (be  deed  to  the  complainant, 
containing  the  above  pro^sions. 

[1]  Kiat  the  decree  is  erroneous.  In  re- 
quiring a  deed  with  a  covenant  of  warranty 
not  contracted  for,  needs  no  discussion,  and 
for  this  reason  alone  the  decree  will  have 
to  be  reversed.  In  addition  to  thla,  the  dtar- 
acter  of  the  bank  or  bulkhead  la  not  suffi- 
ciently described  in  the  contract  or  pleadings 
to  Justify  Its  spedflc  performance.  Is  It  to 
be  an  earthen  bank  or  a  bulkhead  built  of 
wood  or  stone,  and  what  will  be  sufficiently 
strong  and  permanent  for  the  required  pur- 
pose? Granting,  not  conceding,  that  the 
court  could  award  compensation  for  a  fail- 
ure to  put  up  the  bulkhead,  of  what  charac- 
ter of  structure  should  the  cost  be  ascertain- 
ed, for  of  this  the  contract  Is  silent,  and  a 
court  of  equity  will  never  enforce  the  execu- 
tion of  a  contract  unless  it  be  certain  and 
defined.  McKlbbln  v.  Brown,  14  N.  J.  Eq.  13, 
This  decree  adjudges  that  the  defendant  was 
required  by  the  contract  to  build  a  bulkhead, 
otherwise  there  could  be  no  reduction  in  con- 
sideration as  decreed,  and  It  is  left  to  the 
master  to  ascertain  the  cost  of  a  structure 
not  definitely  provided  for  In  the  contract, 
which.  In  effect.  Is  the  making  of  a  con- 
tract for  the  parties,  to  whldi  they  have 
not  definitely  agreed,  and  this  the  court 
should  not  do. 

The  contract  also  provides,  and  the  decree 
adjudges,  tnat  the  complainant  shall  have 
the  right  to  connect  with  the  Reading  Rail- 
way, and  for  that  purpose  shall  have  a  per- 
petual easement  over  the  land  of  defendant 
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necessary  for  that  purpose:  ^Wbere  tbe  ease- 
ment Is  to  be  located  Is  not  described  in  ttM 
contract,  and  tbat  mast  of  necessity  be  a 
matter  of  future  negotiation  by  the  parties. 
^jpeclUe  performance  will  not  be  decreed  if 
any  of  the  conditions  of  tbe  Bale  remain  to 
be  agreed  upon  by  the  parties.  "If  the  mat- 
ter stlU  rests  in  treaty,  or  if  the  agreement, 
in  any  material,  be  uncertain  or  undefined, 
equity  will  not  interfere."  Domestic  TeL  Ca 
T.  Metroptrtitnn  Tel.  Co.,  39  N.  J.  Bq.  lOa 

[4]  Tbere  is  another  objection  to  the  de- 
cree, which  is  founded  alone  upon  tb^  plead- 
ings ;  no  proofs  having  been  introduced.  Tbe 
contract  declares  the  consideration  to  be 
l.UOO  shares  of  the  complainant  company  at 
the  par  value  of  $10  each,  and  the  answer  of 
the  defendant  cbarges  that  it  was  induced  to 
enter  into  the  contract  by  the  statement  of 
the  complainant,  or  some  one  in  its  behalf, 
that  60  per  cent,  of  its  capital  stock  had  been 
snbscribed  for,  or  more  than  sufficient  to  put 
up  bnOdings  and  machinery  on  the  land,  to 
cost  $00,000.  which  was  false  and  untrue. 
The  complainant  Joined  issue  on  the  answer. 
Tbere  can  be  no  doubt  that  such  a  r^n-esenta- 
tton.  If  untrue,  would  injuriously  affect  the 
Talue  of  the  consideration  to  be  paid,  for  it 
would  leave  tlie  stock  wlttt  little^  if  any, 
value ;  the  only  asset  of  the  company  being 
what  defendant  contrtbutM,  and  amounted 
to  a  failure,  at  least  in  part,  of  tbe  considera- 
tion. "If  it  (the  contract)  has  been  pnxmred 
by  any  sort  of  fraud  or  falsehood,  or  its  en- 
forcement wUl  be  attended  with-  great  hard- 
ship or  manifest  injustice^  the  court  will  re- 
fuse its  aid."  Plummer  v.  Keppler,  26  N.  J. 
iA.  4ta.  i:bat  to  compel  this  vendor  to  ac- 
cept stock,  the  value  of  which  was  inten- 
tfamally  ndsreiNresatted,  would  work  a  mani- 
fest injustice,  cannot  well  be  denied,  for  it 
would  be  required  to  part  with  its  property 
for  $10,000  payable  in  worthless  stock,  ex- 
cept as  to  the  value  imparted  by  the  land  it 
conveyed. 

If]  In  the  present  case,  the  false  represen- 
tation was  chained  in -tbe  answer,  and,  where 
tlie  decree  is  based  en  bill  and  answer,  the 
facts  set  up  as  a  defense  In  the  answer  must 
be  taken  as  true.  tiaskiU  v.  fiine,  13  N.  i. 
HA-  iHO,  and  otber  cases  to  be  found  in  sec- 
tion 202,  N.  J.  Dig.  Ann.,  under  tiae  "Eaulty." 

[2,  1)  In  this  case  we  have  h  contract  to 
convey  land;  to  flU  it  in  to  a  depth  of  nine 
feet;  to  build  a  bulkhead  and  to  grant  an 
easement  over  other  lands  of  vendor  to  be 
used  to  connect  with  a  railroad,  at  any  time, 
vhicb  tbe  complainant  a«ks  may  be  specifi- 
cally performed,  although  the  prayer  is  for 
general  relief  only.  On  this  alone  is  based 
a  decree  to  convey  the  land  and  easement 
With  a  deduction  from  the  contract  price  of 
an  amount  whldi .  the  court  shall  fix  to  be 
the  cost  of  filling  in  and  building  the  bulk- 
head.   There  is  no  averment  in  the  bill  or 


cmtract  sufficiently  describing  the  location  oC 
the  easement,  and  on  this  tbe  minds  of  the 
parties  have  not  met  Nor  any  description 
of  the  character  of  the  reqtilred  bulkhead, 
for,  although  the  contract  refers  to  a  blue- 
print of  it,  that  does  not  appear  In  the  rec- 
ord, nor  was  any  proof  made  of  it 

This  contract  Is  entirdy  too  indefinite,  in 
our  opinion,  to  require  that  it  should  be  spe- 
ciUcally  performed.  If  we  should  assume 
that  the  decree,  in  awarding  performance 
and  allowing  a  deduction  for  the  coat  of  the 
improvement  contracted  for,  was  for  specific 
I>erformance  with  compensation,  even  then  it 
could  not  be  maintained,  because  no  sudi 
decree  is  prayed  for  in  the  bill  of  complaint ; 
the  prayer  being  for  general  relief  without 
any  averment  in  the  bill  that  complainant 
would  accept  'part  performance  with  com- 
pensation. 

No  decree  for  partial  performance  with 
compensation  can  rest  upon  sucih  »  prayer, 
nor  without  complainant's  consent  to  accept 
with  compensation.  Besides  this,  there  is 
nothing  in  the  blU  or  answer  whidi  makes 
it  possible  for  the  court  to  say  to  what  ex- 
tent the  price  should  be  reduced,  it  being  in- 
capable of  computation  from  facts  disclosed, 
and  In  such  case  specific  performance  with 
compensation  wUl  not  be  decreed.  Milmoe 
V.  Murphy,  65  N.  J.  Bq.  767,  66  Atl.  292. 

JTinally,  the  decree  compels  defendant  to 
accept,  in  payment,  stock  agreed  to  be  taken 
through  a  misrepresentation  of  its  value. 
This  is  inequitable.  The  specific  enforcement 
or  contract  rests  in  the  sound  discretion  of 
the  court,  which  Is  chiefly  concerned  with  the 
equities  of  the  parties  In  the  particular  case 
under  consideration.  Page  v.  Martin,  46  N. 
J.  Kq.  585,  20  Atl.  46.  We  think  the  equities 
In  tills  case  are  against  the  complainant  for 
the. reasons  given,  and  the  decree  appealed 
from  will  be  reversed,  and  complainant's  bill 
dismissed,  wlCh  costs  in  both  courts. 

Keversed. 


OBONEOKSSl  V.  HALL.    Qio.  67.)     . 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

(Synahui  ly  the  Court.) 

Master  and  Sebvakt  $=»301(5),  305— Injubt 
TO  Thikd  Person— Scopi  or  Emplotmbnt— 

DlRBCTKO  VkbDICT. 

Directed  by  his  employer  to  take  his  automo- 
bile to  PbUadelphia  for  repairs  from  Egg  Har- 
bor, the  employe  took  It  back  to  Avalon,  from 
Where  he  had  taken  it  that  day.  He  kept  it 
there  two  days  without  the  employer's  knowl- 
edge, and  while  driving  it  in  tbe  country  with 
two  people,  and  while  racing  at  a  high  rate  of 
speed  with  another  car,  he  collided  with  plain- 
tiff's car,  which  was  trying  to  avoid  him.    Held 
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that,  having  diaebeyed  lit  employer's  inBtrae- 
tSoDB  and  deribted  from  the  butdnen  he  was  di- 
rected to  pursue,  his  use  of  the  car  was  his  own 
use,  and  the  relation  of  master  and  servant  was 
thereby  terminated.  Beld,  also,  that  the  direc- 
tion of  a  verdict  for  the  defendant  was  proper. 

The  ChanceUor,  and  Tranchard,  Kaliseh,  and 
White^  JJ.,  dissenting. 

Appeal  from  Supreme  Coart. 

Action  by  Caroline  Cronedier  against 
Charles  R.  Hall.  Jud^moat  for  defendant 
upon  a  directed  verdict,  and  plaintifl  appeals. 
Affirmed. 

Wescott  &  Weaver,  of  Camden,  for  appel- 
lant 

Howard  L.  Miller  end  Lawrraice  B.  Reader, 
both  of  Camden,  for  appellee. 

MINTDRN,  J.  The  qnestion  presented  by 
the  case  Is  whether,  under  the  circumstances, 
a  verdict  directed  tor  the  defendant  at  the 
circuit  shall  stand  as  the  legally  correct  Judg- 
ment 

In  the  sale  of  lots  In  the  borou^  of 
Avalon,  In  Cape  May  oonnty,  the  defendant 
found  It  advisable  to  use  an  automobile,  for 
the  purpose  of  conveying  prospective  pur- 
chasers about  the  Island.  Brown  was  his 
chaufteur,  and  his  duties  were  limited  to 
driving  the  people  who  visited  the  place  on 
such  business  about  the  island,  which  was 
connected  with  the  mainland  by  a  bridge. 
The  season  at  Avalon  having  terminated,  the 
defendant  went  to  Philadelphia  to  arrange 
for  a  trip  to  Morlda.  He  instructed  Brown, 
on  a  certain  Iriday,  to  bring  the  defendant's 
family  to  Philadelphia,  in  the  automobile, 
and  to  leave  the  car  at  that  city  to  prepare 
It  for  the  southern  trip.  When  the  car  reach- 
ed £!gg  Harbor,  Brown  fancied  that  the  ma- 
diine  was  in  some  respect  defective,  and 
phoned  to  defendant  at  Philadelphia  that  ^e 
could  proceed  no  farther.  The  defendant  di- 
rected him  to  place  the  family  on  the  next 
train  to  the  latter  dty,  and  to  bring  the  car 
there  to  be  overhauled.  Instead  of  obeying 
this  direction  In  toto,  Brown  brought  the 
machine  on  the  same  day  back  to  Avalon, 
kept  it  there  untU  Sunday,  and  on  that  day, 
without  directions  from  any  one,  used  It  for 
driving  one  Arader  and  a  woman  companion 
out  of  the  Island,  a  distance  of  four  miles 
Into  the  country.  The  unfortunate,  yet  dis- 
tinctive. Incident  of  the  trip  was  a  race  with 
another  madilne  going  at  40  or  45  miles  an 
hour,  and  the  resultant  collision  with  plain- 
tlfTs  machine,  which  was  standing  oft  the 
road  purposely  to  avoid  the  approaching  ve- 
hicles. So  recklessly  was  the  defendant's  car 
driven  that  the  collision  was  inevitable.  The 
plaintiff's  car  was  wrecked,  and  she  was 
rendered  unconscious  from  the  .Impact,  and 
was  precipitated  with  her  family  to  the 
ground. 


Arader  was  an  Itinerant  real  estate  opera- 
tor, who  occasionally  gold  lots  on  the  places 
and  obtained  his  commission  for  the  spedflc 
work.  In  no  sense  was  he  In  defendant'a 
service  to  exercise  authority  over  Brown  or 
the  machine.  The  woman  in  the  case  figures 
as  a  nondescript  If  she  were  a  prospective- 
pnrdiaaer  of  lots,  the  testimony  failed  to  dis- 
close the  fact  The  defendant's  only  alter 
ego  was  <Kie  Welkhelser,  but  he  gave  no  di- 
rections in  this  instance,  and  conceded  no 
authority  to  Brown  or  Arader  to  leave  the 
Island  with  the  car. 

The  situation  then  was  this:  A  refractory 
chauffeur,  deluding  his  employer,  miles  dis- 
tant Into  the  belief  that  his  car  was  nnAble 
to  proceed  to  Philadelphia  as  ordered,  but  re- 
tracing his  course,  taking  the  car  back  to 
Avalon,  and  on  the  second  day  thereafter 
driving  the  pseudo  crippled  machlpe,  con- 
taining his  two  invitees,  into  the  country  at 
a  high  rate  of  speed,  until  the  collision  ter- 
minated both  his  drive  and  his  duplicity,  for 
he  thereafter  escaped,  and  the  efforts  of  the 
parties  have  been  unable  to  procure  his  pres- 
ence at  the  trial. 

The  action  is  based  upon  the  legal  doc- 
trine of  lesponslblUty,  Involved  in  the  maxim. 
"Respondeat  superior."  The  vicarious  re- 
qtonslbiUty  of  a  master  is  legally  predicated, 
upon  the  presumed  or  proven  existence  of  the 
relationship  of  master  and  servant  If  the 
relationship  cannot  be  shown  to  have  existed 
at  the  time  of  the  occurrence  of  the  damage 
complained  of,  responsibility  does  not  exist 

To  determine  its  existence  In  this  Instance, 
Inquiries  as  to  Brown's  duties  on  the  island, 
and  the  duties  he  was  presumably  per- 
forming m  the  estimation  of  others  on  this 
particular  day,  cannot  supply  us  with  the  de- 
termining factor  of  responsIUIlty  In  the  case. 
As  we  have  intimated,  there  Is  no  testimony 
worthy  of  the  designation,  from  which  it  can 
be  reasonably  inferred  that  what  Brown  did 
on  that  day  was  done  In  the  scope  or  dis- 
charge of  his  master's  business.  But  per 
contra,  the  unccmtradlcted  fact  permeates  the 
entire  case  that  whMi  at  Egg  Harbor  Brown 
refused  to  comply  with  his  master's  orders, 
his  subsequent  misconduct  to  the  mom«it  of 
the  accident  was  but  a  continuance  of  bis 
status  of  willful  insubordination  upon  which 
no  implied  contractual  relationship,  binding 
upon  the  master,  can  be  legally  predicated. 

The  master's  business  and  Brown's  busi- 
ness on  the  day  of  the  aoddent  undeniably 
was  not  at  Avalon,  but  at  Philadelphia ;  un- 
less we  are  prepared  to  concede  that  the  serv- 
ant may  put  the  master's  orders  at  defiance, 
and  set  up  his  own  ipse  dixit  and  malevolent 
will,  as  the  controlling  factor  In  the  relation- 
ship. 

This  conspicuous  fact  presents  the  basis 
fbr  the  legal  principle  applicable  that  from 
the  moment  Brown  turned  his  machine  to  Ava- 
lon, Instead  of  to  Philadelphia,  he  ipso  fiicto 
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occupied  tlie  statu*  ot  a  tort-feasor,  even  as 
against  the  defendant   Pollock  on  'Torts,  384. 

Tbia  oonrt  baa  repeatedly  nader  variant 
drcamatantsK  accepted  and  applied  tbat  doc- 
trine. Evers  v.  Kronee,  70  N.  3.  Law,  603,  68 
AtL  181,  W  L.  B.  A.  082 ;  Doran  v.  Tbomsen, 
76  N.  J.  Law,  754,  71  AO.  296,  19  L.  R.  A 
(X.  S.)  335.  181  Am.  St  Rep.  677 ;  MiaeeU  v. 
Hayes,  86  N.  J.  law,  848,.  Bl  Atl.  822;  Jen- 
nings T.  Oldn,  88  N.  J.  Uiw,  669,  97  Atl.  240. 

In  Bvers  r.  Kronae,  snpra,  the  preaent 
Gldef  Justice,  speaking  for  this  oonrt  and 
referring  to  the  same  principle  enunciated  In 
Holler  ▼.  Boss.  68  N.  J.  Law,  824,  68  AQ.  472, 
59  Ii.  R.  A.  943,  96  Am.  St  Bep.  646>  sajra: 

"An  act  done  by  the  servant  while  engai^ed  In 
the  work  of  his  master  may  be  entirely  dtscon- 
nected  therefrom,  done,  not  as  a  means  for  tiie 
porpoae  of  performing  tbat  work,  bnt  wolalf  for 
the  acoomi^ishment  of  the  iadopendent  malkions 
or  miachleroos  parpoee  of  the  sarvant  Soch 
an  act  ia  not,  as  a  matter  of  fact,  the  act  of 
the  master  in  any  aenae  and  should  not  he  deem- 
ed so  as  a  matter  of  law.  As  to  it  the  relation 
of  master  and  servant  does  not  exist  between 
the  parties,  and  for  the  injury  resulting  to  a 
third  person  from  it  the  servant  alone  should  be 
held  responsible." 

In  Jenningtf  t.  Okln,  supra,  we  reiterated 
the  doctrine,  In  a  case  where  the  son  was 
directed  by  the  father  to  nse  the  antomebile 
for  a  certain  pnrpoaei  and,  deviating  from  hla 
oonrae  to  accommodate  his  friends,  eavsed 
the  damage  la  suit 

We  tbere  said  that— 

"Fhom  the  moment  it  (the  deviation)  waS  un- 
dertaken, the  relationship  of  principal  and  agent 
theretofore  subsisting  was  severed." 

In  none  of  the  cases  dted  do  we  find  the 
conaplcuons  and  accentuating  factor  here  pre- 
sented ;  the  calculating,  preconceived,  malev- 
olent intent  to  disobey,  and  to  deceive  the 
master;  and  i^actically  to  appropriate  his 
sn^>erty  to  the  use  of  the  tort-feesar,  thus 
^ffectoating  a  palpaUe  elementary  trespass, 
cognisable  as  sndi  at  common  law  and  suable 
In  trespass  de  bonis  asportatlB.  Reevea,  Hist 
Law,  666;  Street's  Foundations  Legal  I4a- 
U]ity,229. 

As  well  might  tbe  stranger,  who,  with  lar- 
cenons  intmt  appropriates  a  machine  and 
does  damage  in  its  use,  be  dassed  within 
the  scope  of  the  doctrine  of  "respondeat  su- 
perior," as  the  recalcitrant  employ^  In  this 
Instaooe. 

The  act  of  the  latter  is  essentially,  and  In 
Its  conseqneaces  would  be  similar  to,  the  fe- 
lonious taking;  the  Intent  oC  the  act  al<me 
would  differentiate  It.  No  claim  is  made 
based  on  the  testimony  tbat  the  defendant  by 
word  or  act  recognised  this  malfeasance,  or 
was  conadoos  of  its  perpetration,  or  had  be- 
come actually  or  impliedly  a- party  to  It,  so 
as  to  be  bound  by  its  disastrous  consequences. 
On  the  contrary,  the  uncontradicted  testimo- 
ny evinces  tJu^t  he  was  deceived  and  misled, 


and  onconsolous  Of  the  fraud  that  was  prac- 
ticed upon  him.  In  such  a  sltuatloa,  no  jury 
question  can  be  reasonably  evolved,  unless 
we  are  prepared  to  concede  as  a  rule  of  law, 
within  the  doctrine  of  "respondeat  saperlor," 
that  an  indefensible  appropriation  at  a  mas- 
ter's property  by  a  whilom  servant,  in  Vbe  use 
of  which  he  d.iroages  another,  shall  subject 
the  master  to  liability,  as  a  vicarious  sacrl- 
flce,  for  the  all  but  fdonlous  offender. 
Tha  Judgment  will  be  affirmed. 

The  CHIEF  JUSTICE,  and  SWAYZE, 
PAKKBE,  BERGEN,  MINTUKN,  BLACK, 
HEPPBNHEIMEiR,  WILLIAMS,  TAYLOR, 
and  GARDNBB,  JJ.,  concur. 

The  CHANCELLOR,  and  TBENCHABD, 
KATJSCH,  and  WHITE,  JJ.,  dissenting. 

WALKBR,  Ch.  {dissenting).  In  this  case 
there  was  a  direction  of  a  verdict  In  favor  of 
the  defendant  at  the  clrcnlt  A  motion  to 
nonsuit  at  the  dose  of  the  plaintUTa  case  was 
made,  but  was  not  argued  or  decided,  and 
therefore  is  not  before  us. 

In  my  judgment  the  question  presented 
at  the  close  of  the  case  was  one  of  fact,  and 
therefore,  under  our  decisions,  it  was  for 
the  jury  and  not  for  the  court  That  the 
question  was  a  factual  one  I  think  suQdent- 
ly  appears  from  the  statements  In  the  ma- 
jority opinion,  aikd  it  wlU  therefore  be  \at- 
necessary  to  review  the  facts. 

The  learned  justice  who  wrote  the  opin- 
ion for  this  court  says  that  the  vicarious 
responsibility  of  the  master  was  legally  pred- 
icated upoo  the  presumed  or  proven  exist- 
ence of  the  rdatlODshlp  oC  master  and  serv- 
ant, and,  If  the  relationship  cannot  be  shown 
to  have  existed,  responsibility  does  not  ex- 
ist It  is  conceded  that  this  is  a  correct 
stat«nent  of  the  law,  bnt  that  of  Itself  does 
not  decide  the  question  as  to  whether  the 
rdattonsbip  was  one  of  fact  or  of  law. 
Again,  he  says  that  there  is  no  testimony 
worthy  of  the  designation  from  which  it  can 
be  reasonably  inferred  that  what  Brown  did, 
on  the  day  In  question,  was  done  In  the 
scope  of  discharge  of  his  master's  business. 
This  is  a  clear  intimation  that  tbere  was 
testimony,  even  though  slight,  from  which 
the  agency  might  have  been  Inferred.  He 
then  goes  on  and  says  that  the  "uncontra- 
dicted fact"  permeates  the  case  that  when 
at  Egg  HarbOT  Brown  reused  to  comply 
wUh  his  master's  orders.  Here  is  a  clear 
declaration,  as  I  view  it,  that  the  question 
depended  upon  the  fact,  uncontradlct^ 
though  it  was.  The  learned  justice  further 
says  tbat  this  conspicuous  fact  iH^sents  the 
basis  for  the  legal  principal  applicable,  that 
from  the  moment  Brown  turned  his  machine 
to  Avalon,  instead  of  Ffalladelpbia,  he  ipso 
facto  occupied  the  status  of  a  tort-feasor, 
even  as  against  the  defendant.  This  may  be 
conceded  as  a  fact,  but  does  not  authorize 
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the  tact  to  be  determined  by  the  judge.  He 
dteB  the  foUowioj;  cases  as  supporting  the 
proposition:  Evers  v.  Krouse,  70  N.  J.  Law, 
658,  58  Atl.  181,  66  L.  R.  A.  502;  Doran  t. 
Thomswi,  76  N.  J.  Law,  754,  71  Atl.  296, 
19  L.  R.  A.  (N.  S.)  835,  131  Am.  St.  Rep. 
677;  Mlssell  v.  Hayes,  86  N.  J.  Law,  348,  91 
Atl.  322;  Jennings  t.  Okln,  88  N.  J.  Law,  659, 
97  Atl.  219. 

In  my  judgment  they  do  not  apply.  In 
Evers  v.  Krouse  It  was  decided  that  the  act 
done  by  a  servant  while  engaged  in  the  work 
of  his  master,  but  entirely  disconnected 
therefrom  and  done  solely  for  the  accom- 
plishment of  a  malldons  or  mischievous  pur- 
pose of  the  servant,  was  not  In  any  sense 
the  act  of  the  master.  But  it  will  be  observ- 
ed tbat  this  question  was  not  decided  br 
the  court  The  case  was  upon  appeal  from 
a  verdict  rendered  by  a  jury,  and  the  present 
Chief  Justice,  who  wrote  the  opinion,  ob- 
served that  the  only  error  assigned  which 
required  consideration  was  directed  at  "the 
charge  of  the  judge'*  to  the  jury  In  dealing 
with  the  question  of  the  liability  of  the  de- 
fendant. 

In  Doran  t.  Tbomsen  the  cose  was  sub- 
mitted to  the  jury  upon  the  theory  that  the 
daughter  of  the  defendant,  in  driving  his 
automobile,  was  his  servant,  and*  the  judge 
Instructed  the  jury  that  unless  they  found 
that  the  daughter  was  such  servant  the  de- 
f«idant  would  not  be  Uable;  and  tills  court 
said  that  the  mere  fact  of  the  relation  of 
parent  and  child  would  not  make  the  child 
the  servant  of  the  defendant;  and,  further, 
that,  assuming  that  the  relation  of  master 
and  servtint  existed  generally  between  the 
father  and  daughter,  yet  it  did  not  appear 
that  on  the  occasion  in  question  she  was 
acting  as  snch  servant  within  the  scope  of 
her  employment.  This  was  a  decision  to  the 
efTect  that,  admitting  all  that  the  plaintiff 
had  shown,  no  legal  liability  appeared  to  rest 
upon  the  defendant.  In  the  case  at  bar, 
the  majority  opinion  does  not  uphold  the  di- 
rection of  a  venjlct  upon  the  theory  that  the 
plaintiff  had  not  shown  herself  entitled  to 
go  to  the  jury,  but  that  the  testimony  of  the 
defendant  disentitled  the  plaintiff,  and  that, 
because  the  defendant's  testimony  was  un- 
contradicted. 

In  Mlssell  V.  Hayes,  the  case  was  submitted 
to  the  jury.  After  stating  the  facts.  Judge 
White,  speaking  for  this  court,  said  that  it 
was  urged  that  those  facts  were  insufflcioit 
to  form  a  basis  for  a  finding  that  the  son  was 
acting  as  the  servant  of  the  father  and  with- 
in the  scope  of  his  employment  as  snch,  and 
that  therefore  the  motions  for  a  nonsuit  or 
direction  of  a  verdict  in  the  father's  favor 
should  have  been  allowed  under  the  case  of 
Doran  v.  Thorosen.  The  learned  judge  dis- 
tinguished the  Doran  Case  by  saying  that 
there  the  defendant's  daughter,  whose  neg- 
ligent driving  caused  the  accident,  took  her 
father's  automobile  out  for  her  own  pleasure 


and  that  of  friends  who  accompanied  her, 
no  other  members  of  the  family  bring  in  the 
car;  that  the  only  element  in  that  case  tend- 
ing to  show  that  the  daughter  was  acting 
as  the  servant  of  the  father  was  "the  bare 
fact  that  the  father  owned  the  automobile": 
tluit,  in  fact,  the  automobile  was  in  the  pos- 
session of  a  third  party  (who  happened  to 
be  the  owner's  daughter)  who  was  using  it 
foe  her  own  and  her  friends'  pleasure,  and 
not  upon  the  owner's  business.  The  view 
which  I  have  just  expressed,  namely,  that 
on  .,all  the  testimony  in  the  Doran  Case  there- 
was  nothing  that  could  be  laid  hold  of  to 
legally  support  the  theory  ttiat  the  daugh- 
ter was,  at  the  time  of  the  accident,  the 
agent  of  her  father  engaged  about  his  busi- 
ness, accords  with  this.  It  is,  in  effect, 
though  not  in  terms,  a  statement  that  "if 
upon  all  of  the  evidence"  on  which  the  plain- 
tiff relies,  whether  given  on  behalf  of  the 
plaintiff  or  defendant,  "liability  is  not  made 
to  appear" — and,  of  course,  where  the  plain- 
tiff does  not  make  liability  appear,  upon  any 
consideration  of  the  testimony,  contradict- 
ed or  uncontradicted — a  court  and  not  a  jury 
question  arises.  In  the  Mlssell  Case  It  was 
stated  that  the  automobile  at  the  time  of  the 
accident  was  occupied  by  the  father's  Im- 
mediate family  and  their  guests,  and  tbat 
that  fact  constituted  affirmative  eyidence 
that  the  automobile. was  being  used  In  the 
father's  affairs  or  business;  and  it  was  de- 
cided that  the  question  was  one  of  fact,  and 
that  it  was  properly  submitted  to  the  jury^ 

In  Jennings  v.  Okln  the  defendant's  son 
was  directed  by  him  to  take  Ills  automobile 
to  a  certain  locality  on  a  certain  errand. 
The  question  was  whether  the  relationship 
of  master  and  servant  had  not  been  severed 
by  reason  of  the  son  taking  two  friends  In 
the  automobile  to  another  locality.  Only  one- 
of  the  alleged  trial  errors  was  deemed  neces- 
sary for  consideration  by  the  court.  It  was 
an  offer  of  testimony  to  show  that  the  de- 
fendant's son  and  agent  made  some  statement 
as  to  the  destination  of  the  car  when  one  of 
his  invitees  was  about  to  enter  it  The  ex- 
clusion of  tbia  testimony  was  held  to  be  er- 
ror, upon  the  ground  that  it  was  part  of  the 
res  gestae,  and  a  new  trial  was  granted. 

And  to  I  say  that  none  of  these  cases  are 
authority  for  the  proposition  that  a  trial 
judge  may  assume  to  direct  a  verdict  be- 
cause uncontradicted  testimony  given  by  or 
on  briialf  of  the  defendant  establishes  his 
right  to  prevail,  which  It  does,  but  only  If 
that  testimony  is  believed,  and  the  question 
of  its  belief  or  disbelief  Is  strictly  a  Jury 
function. 

In  Clark  t.  Public  Service  Electric  Co., 
86  N.  J.  Law,  144,  at  page  151,  91  Atl.  83, 
this  court  said  that  a  trial  judge  was  only 
justified  in  directing  a  verdict  upon  a  court 
question  arising  from  the  admitted  or  un- 
controverted  facts  of  "a  case,"  citing  earlier 
decisions.    I  think  that  confusion  has  ariiien 
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tn  tbla  ease  by  a  ftdlure  to  dlattngnish  be- 
tween "uncontroverted"  testimony  and  "mf- 
contradlcted"  testimony.  It  la  true  that  to 
"controvert"  means  to  deny,  but  It  also 
means  other  things.  It  means,  also,  to  de- 
bate;  to  dispute  or  oppose  by  reasoning,  to 
contest,  to  oppose.  Webster's  New  Int.  Die. 
p.  490l  While  at  the  Conclusion  of  a  lease 
there  may  be  uncontradicted  testimony  as 
to  a  fact  or  facts,  nevertheless  there  may 
be  a  "controversy"  as  to  the  "truth  of  those 
facts,"  arising  out  of  other  facts,  or  proba- 
bilities, or  what  not  And  In  Clark  v.  Pab. 
Serv.  Electric  Go.  it  was  held  that  the  "jury 
did  not  have  to  believe  the  testimony  of 
an  uncontradicted  witness." 

In  Schmidt  r.  Marconi  Wireless  TeL  Co.,, 
86  N.  J.  Law,  183,  at  page  185,  00  Atl.  1017, 
Ann.  Ca&  1918B,  131,  this  court  said  that 
It  could  not  agree  that  a  certain  fact  was  so 
conclusively  established  as  to  make  It  one 
to  be  determined  by  the  court  raOier  tSan 
the  jury.  At  the  trial,  former  Governor  Jobs 
W.  Griggs  testified  for  the  defendant,  and 
be  was  uncontradicted.  The  trial  judge  held 
that  the  proof  was  conclusively  in  favor  of 
the  defendant,  and  directed  a  verdict  in  its 
favor.  Chief  Justice  Gumtnere,  speaking  for 
this  court,  said  In  the  opinion  (86  X.  J.  Law, 
at  page  186,  90  Atl.  1017,  Ann.  Cas.  1918B, 
131)  that  the  testimony  of  a  man  whose 
character  for  trut&  and  Integrity  Is  so  uni- 
versally known  as  that  of  Governor  Griggs 
would  always  be  accepted  as  a  correct  re- 
cital of  the  facts  spoken  to  as  he  remem- 
bered them;  but  that  It  would  hardly  do  to 
say  that  the  character  of  a  witness  Is  the 
determining  factor  upon  the  question  wheth- 
er tbie  facts  testified  to  by  him  should  be 
determined  by  the  court  or  the  Jury;  that  it 
could  not  be  that,  where  the  character  of  the 
witness  tor  truth  and  veracity  waa  known 
by  the  court  to  be  unimpeachable,  the  facta 
sought  to  be  established  by  his  testimony 
were  to  be  determined  by  the  court,  but  that 
where,  in  the  judgment  of  the  court,  the 
witness  Is  not  entitled  to  foil  faith  and 
credit,  the  facts  sought  to  be  proved  by  him 
must  be  submitted  to  the  jury;  that  no  such 
rule  of  evidence  exists;  that,  In  every  case 
where  the  Issue  depends  upon  the  deter- 
mination of  facts  the  existence  of  which  is 
not  admitted,  the  jury,  and  not  the  court, 
must  determine  them. 

In  Neil  V.  Godstrey,  90  N.  J.  Law,  709,  at 
page  712,  101  Atl.  60,  where  the  trial  judge 
directed  a  verdict  for  tlie  defendant,  tbla 
court  said  that  the  case  should  have  be«i 
submitted  to  the  jury  as  there  was  evidence 
tending  to  show  that  the  tazlcab  belonged 
to  the  defendant;  that  the  chauffeur  was  his 
agent  and  that  he  was  negligent;  that  It  was 
claimed  on  behalf  of  the  defendant  that  the 
chauffeur  exceeded  his  authority  as  an  em- 
ploy^;  that  if  be  did,  if  he  violated  his  in- 
ttructions,  his  authority  and  instructions 
were  not  known  to  the  plaintiff;  that  be  was. 


apparently  the  agent  of  the  defoidant  with 
authority  to  drive  hia  «^Ti''fl>>  for  hire;  and 
the  judgment  was  reversed. 

The  latest  inxmouncement  of  this  court  on 
this  question  was  made  bi  the  49liiton  filed 
on  May  Sd  last,  in  the  case  of  Second  Na- 
tional Bank  V.  Smith,  103  AU.  862.  In  that 
case  tbla  court  held  that  the  credibility  of  a 
witness  is  always  for  the  jury  and  that 
where  the  issue  depends  upon  facts  the  ex- 
istence of  whldh  la  not  admitted,  even  though 
testified  to  by  a  credible  witness  who  is  on- 
challenged,  the  question  Is  for  the  jury.  In 
that  case  the  plaintiff  had  a  verdict  and  the 
defendant  appealed.  One  of  the  questions 
(at  page  864)  was  whether  a  notice  of  pro- 
test of  the  promissory  note  sued  on  was  re- 
ceived by  the  defendant.  He  testified  that 
be  never  received  it,  but  said  that  if  he  had 
he  would  have  forwarded  It  to  the  Fidelity 
Trust  Company.  One  of  their  officers  testi- 
fied that  they  received  it  This  court  said 
that  it  was  not  shown  that  it  was  sent  to  the 
trust  company  by  any  other  person  and  that 
the  jury  had  a  right  to  believe  the  defend- 
ant received  and  sent  It  and  that  he  was 
mistaken  In  his  assertion  that  it  had  not 
come  to  him,  as  the  credibility  of  the  witness 
was  for  the  jury,  citing  Clark  y.  Public  Serv< 
ice  XnectriB  Co.,  and  Schmidt  v.  Marconi 
Wireless  Tei.  Co.,  supra. 

That  the  trial  judge  dealt  with  the  case 
as  a  ftictnal  question  Is  apparent  from  his 
remarks  in  granting  the  motion  to  direct  a 
verdict.  Be  said  tliat  he  waa  oonvlnced  that 
the  undisputed  facts  were  susceptible  of  but 
one  rational  interpretation,  and  that  waa 
that  the  defendant's  chauffeur  at  the  time 
of  the  accident  was  not  acting  within  the 
scope  of  his  authority.  He  might  have  diarg- 
ed  the  jury  to  that  .effect  with  an  assertion 
that,  no  matter  wiiat  Us  opinion  was  as  to 
what  the  facts  showed,  it  was  for  the  Jury 
to  place  their  interpieta^on  upon  them  and 
find  the  facts  accordingly.  Be  then  said 
that  the  chauffeur,  at  most,  was  only  given 
the  privilege  of  taking  Arader  and  the  lad>' 
around  the  island.  I  fall  to  see  that,  under 
the  law,  he  could  appropriate  to  himself  the 
function  of  determining  what,  "at  most,"  was 
the  privilege  of  the  agent;  that  I  repeat,  was 
for  the  Jury  under  proper  instructions.  He 
further  said  that  it  was  not  sufficient  for 
the  plaintiff  to  show  merely  that  the  defend- 
ant owned  the  automobUe  and  that  Brown 
was  bis  chauffeur;  that  they  were  factors 
but  must  be  coupled  with  the  fact  or  proof 
of  facts  and  circumstances  tending  to  prove 
the  fact  that  the  chauffeur  was  acting  with- 
in the  repressed  or  implied  scope  of  his  au- 
thority. There  was  much  more  in  the  case 
than  the  mere  showing  tiiat  the  defendant 
owned  the  automobile  and  that  Brown  was 
his  (^auffenr.  There  was  testimony  that 
Brown  was  In  the  habit  of  taking  out  pro- 
spective purchasers  of  land  for  the  defendant, 
and  that  Arader  was  an  agent  who  some- 
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times  broiigbt  -cnstomers  to  th^  deltendant. 
Tbese,  and  otbess,  were  facts  which  may  be 
said  to  have  tended  to  proTe  tbc  fact  that  the 
chauffenr  was  actiag  within  the  expressed 
or  Implied  scope  of  his  authority  In  going 
out  with  Arader  and  the  woman.  Xhe  trial 
judge  proceeded  to  say  that  the  cfaaulTeur 
deliberately  Tlolatcd  the  express  orders  of  bis 
employer.  The  person  who  testified  to  tills, 
that  Is,  to  the  violation  of  orders,  was  the 
employer  himself,  who  was  the  defendant, 
and  it  was  his  testimony  that  the  trial  judge 
laid  hold  of  in  deciding  as  to  what  were  the 
undisputed  facts.  He  also  said  that  the 
(iiauffeur  was  using  the  machine  In  forMd- 
den  territory,  and,  according  to  the  undis- 
puted testimony,  was  racing  on  the  public 
highway  and  was  not  engaged  in  his  em- 
ployer's business.  'If  the  chauffeur  were  out 
on  his  master's  business,  the  fact  that  he 
was  racing  on  the  public  highway  would  not 
excuse  the  master,  as  this  conrt  has  hdd 
that  where  a  servant  is  acting  within  tbe 
scope  of  his  employment  the  master  is  lia- 
ble, even  if  tbe  servant's  act  violates  the 
master's  orders.  See  Klltch  v.  Betts,  89  N. 
J.  Law,  848,  98  Atl.  427;  Blttle  v.  C.  &  A.  B. 
Co.,  66  N.  J.  Law,  615,  28  Atl.  305,  23  K  R. 
A.  283. 

In  my  judgment  there  was  some  evidence, 
though  slight,  that  the  chauffeur  was  about 
his  master's  business  In  taking  the  party  out, 
and  that  a  jury  Question  was  presented  as  to 
whether  the  agent  at  the  time  was  running 
contrary  to  bis  master's  orders,  without  re- 
gard to  whether  the  act  was  done  negligent- 
ly or  even  maliciously,  as  was  said  in  tbe 
Blttle  Case.  I  do  not  say  but  that  on  a  ver- 
dict for  the  plaintiff  the  trial  judge  would 
have  been  justified  In  setting  it  aside  on  rule 
to  show  cause.  With  that  question  we  are 
not  concerned.  The  only  question  before  us 
is  as  to  whether  or  not  a  factual  question 
was  presented  when  the  case  was  rested, 
which  required  submission  to  the  jury.  I 
am  clearly  of  opinion  that  It  was,  and  shall 
vote  to  reverse  for  that  reason. 


SIMPSON  et  aL  v.  KLIPSTEIN.     (No.  26.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1»18.) 

(Syllabui  hv  the  Court.) 
1.  VENnOB  AND  Pttbchaseb  ®=»18(K2)  —  Per- 

FOBMANCE  OF   CONTBACT  —  MaBKETABLB   TI- 
TLE—FbKB   OF  iNCtJMBHANCES. 

Under  a  contract  to  convey  real  estate  "by 
a  good  and  marketable  title  free  and  clear  of  all 
incnmbrances,"  the  vendor  is  bound  to  have  and 
tender  a  title  free  from  incnmbrances,  and  de- 
pendent for  its  validity  upon  no  doubtful  ques- 
tions of  law  or  fact.    The  title  must  be  sudi  as 


-to  na^e  It  r<«stinaUy  eert^in  ^at  It.wtU  not  be 
c^ed  into  question  in  the  future  so  as  to  sub- 
ject the  purchaser  to  the  hazard  of  litigation 
with  reference  thercio. 

2.  DBniCAlioN  «S9l9(S)  —  Gokvktanck  BT 
Befebk^^ce  to  a  Map. 

The  conveyance  of  a  lot  by  reference  to  a 
map  made  by  tbe  vendor,  and  filed  in  the  proper 
public  office,  describing  the  lot  as  bounding  on  a 
designated  street,  shown  on  the  map,  constitutes 
a  dedication  to  public  use  of  that  street  as  laid 
out  thereon. 

3.  Dedication  «=>63(2)  —  Vendob  anh  Pdb- 
cnASEB  ®=>130(9)— Convetance  of  Pbopeb- 
TT— Eefeeencb  to  Map. 

A  dedication  of  a  proposed  street  across 
land,  made  by  conveyance  by  reference  to  a  filed 
map,  is  a  cloud  upon  the  title,  justifying  a  pro- 
posed purchaser,  entitled  to  a  "good  and  market- 
able title  free  and  dear  of  all  incnmbrances,"  in 
refusing  to  take  title  in  the  absence  of  a  vaca- 
tion of  socb  street,  even  though  the  street  has 
never  been  opened  or  focmally  accepted  by  the 
municipal  authorities,  and  that  is  so  because  aft- 
er such  a  dedication  of  the  street  to  public  use 
there  exists  the  right  of  the  public  to  appropri- 
ate the  street  at  any  time  when  tbeir  wants  or 
convenience  require  it. 

4.  Vendob  and  Puboecaseb  4=»128— Vauditt 
or  TiTLK— RiaHTB  or  Pubchaseb. 

Where  the  doubt  as  to  tbe  validity  of  a  title 
is  one  of  fact,  the  court  never  compels  a  pur- 
chaser to  take  the  title  where  the  fact  is  too 
doubtful  to  be  settled  without  litigation  and  alt 
the  parties  Interested  are  not  in  court 

5.  Vendob  and  Pubchaseb  <S=>143— Makeet- 
ABLs  Title— Objection  to  Title. 

The  fact  that  tbe  purchaser  of  lands,  before 
making  his  contract  for  a  "good  and  marketable 
title  free  and  clear  of  all  incumbrances,"  saw  a 
map  thereof  showing  a  paper  street  (of  which 
there  were  no  );>l]^sic«j  indicationB  on  the 
ground),  does  not  constitnte  a  waiver  of  ob- 
jections to  tbe  title  because  of  the  public  servi- 
tude created  by  the  dedication  of  the  street  to 
public  use  by  conveyance  by  reference  to  such 
map,  or  estop  the  purchaser  from  insisting  upon 
a  marketable  title  free  from  incumbrance. 

6.  Vendob  and  Pubchaseb  <=3l48  —  DunEcr 
IN  Vendob'8  Title— Waiveb. 

The  fact  that,  pending  the  dosing  of  the  ti- 
tle, the  purchaser,  at  the  request  of  the  vendor, 
took  and  retained  possession  of  the  property 
until  the  deed  therefor  was  tendered  and  rejected 
because  of  defect  in  the  title,  does  not  consti- 
tute a  waiver  of  his  contract  right  to  a  "good  and 
marketable  title  free  and  clear  of  all  incnm- 
brances," when  it  appears  that  whilst  in  posses- 
sion he  did  nothing  but  what  one  go  intrusted' 
with  the  property  was  bound  to  do,  and  imme- 
diately tendered  possession  to  the  vendor  upon 
learning  of  the  defect. 

Bergen,  J.,  dissenting. 

Appeal  from  Court  of  Chancery. 

Bin  by  Leslie  N.  Simpson  and  others 
against  Ernest  C.  Kllpsteln.  From  a  decree 
of  the  Court  of  Chancery  (88  N.  J.  Eq.  229, 
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102  AtL  242)  in  favor  ot  complainanta,  defend* 
ant  appeals.    Beveroed. 

Frederldc  Seymour,  of  New  York  City, 
and  Borden  D.  Whiting,  of  Newark,  for  ap- 
pellant. 

Martin  Conboy,  of  New  York  City  (Griggs 
Jc  Harding,  of  Paterson,  on  tbe  brief),  for 
respondents. 

TBENCHABD,  J.  The  bill  In  this  case  Is 
to  compel  the  spedflc  performance  of  a  con- 
tract for  the  sale  of  real  and  personal  prop- 
erty signed  by  "Midvale  Chemical  Works,  by 
George  W.  Honter  and  I«Blle  N.  Simpson, 
Trustees"  (vendor),  and  Ernest  0.  Klipstein 
<Tendee).  The  contract  was  made  May  20, 
1917,  and  immediately  ijtereafter  tbe  vendor 
delivered  to  the  vendee  possession  of  the 
property.  Hie  agreement  provided  for  the 
delivery  of  tbe  deed  for  the  real  estate  on 
June  20th,  and  the  time  was  extended  to 
July  3d  by  mutual  consent.  On  this  latter 
date  the  tmstees  tendered  a  deed  which  was 
refused  by  the  defoidsnt,  who  thereupon 
tendered  possession  of  the  proi>erty  to  tbe 
trustees  which  tender  was  refused.  On  July 
6th  a  fire  occurred  on  the  premises  which  de- 
stroyed a  part  of  the  buildings.  The  trus- 
tees then  filed  this  bill,  which  resulted  In  a 
decree  for  spedflc  performance,  and  from 
it  the  defendant  appealed. 

We  are  of  the  cqpinion  that  the  decree  was 
not  justified  under  the  evidence. 

The  defendant  declined  to  accept  the  deed 
tendered  for  the  reason,  among  others,  that 
the  oompialnants'  tlfle.  was  incumbered  by 
various  easements,  and  he  now  contends  that 
tbe  decree  for  qtedfic  performance  was  not 
justified  for  that  reason. 

We  think  that  such  contention  must  pre- 
vail, and  have  therefore  found  it  unneces- 
sary to  examtaie  and  decide  aqy  other  ques- 
tion. 

Tlie  contract  provided,  among  otber  things, 
for  the  sale  and  conveyance  by  the  party  of 
the  first  part  to  the  defendant  of  "all  of  Its 
real  property,  consisting  of  two  parcels  of 
land  situate  at  the  intersection  of  the  Long 
Branch  division  of  the  Ceitral  Railroad  Of 
New  Jersey  at  Bayway  avenue  in  the  section 
known  as  Bayway,  Elizabeth,  New  Jersey, 
one  14.'22  acres  and  the  other  2.92  acres,  to- 
tal 17.14  acres,  being  the  property  on  which 
the  chemical  plant  of  the  party  of  tbe  first 
part  is  located,  *  *  *  by  a  good  and 
marketable  title  free  and  clear  of  all  in- 
cumbrances," excepting  certain  specified 
mortgages. 

[1]  Putting  out  of  view  tbe  mortgages 
spedfled  (with  which  we  are  not  concerned), 
under  sucji  a  contract  the  vendor  was  bound 
to  liave  and  tender  a  title  free  from  incum- 
brances, and  dependent  for  Its  validity  upon 
no  doubtful  questions  of  law  or  fact.  The  ti- 
tle must  be  such  as  to  make  it  reasonably 
certain  that  it  will  not  be  called  Into  ques- 


tion in  the  future  so  as  to  subject -the  pur- 
diaser  to  the  hasard  of  litigation  with  ref- 
erence thereto.  Vreeland  v.  Blauvdt,  28  N. 
J.  Eq.  483;  Methodist  Episcopal  Churdk  ▼. 
Boberson,  68  N.  J.  Bq.  431,  08  AtL  10S6;  Van 
Blper  V.  ^^ckeraham,  77  N.  J.  Bq.  282,  76 
Atl.  1020,  30  L.  S.  A.  (N.  S.)  26,  Ann.  Cas. 
1012A,  319. 

Such  a  title  the  vendor  did  not  tender  and 
did  not  have. 

[2,  t]  The  deed  tendered  to  tbe  defendant 
contained  this  provision: 

"This  conveyance  is  made  subject  to  the  pub- 
lic and  private  rights  in  streets  and  avenues 
crossing  or  bounding  the  hereinabove  described 
premises." 

Tbe  property  In  question,  wtiile  for  con- 
venience described  in  the  contract  and  deed 
as  two  k>t8,  was  in  fact  one  single  piece  of 
property  designed  for  manufacturing  pur- 
poses; the  two  lots  adjoining  one  axiothex. 

Now  it  appears  that  In  1869  a  former  own- 
er of  the  tract,  of  wtddi  ^e  lands  In  qnea- 
tion  were  a  part,  made  a  map  tbereet 
(known  as  tbe  "Bayway  map^)  and-  filed  it 
in  tbe  county  <flerk's  office,  and  later  con- 
veyed a  lot  by  r«feMaoe  to  such  map,  de- 
scribing it  as  bounding  on  Brighton  street 
shown  on  the  map.  That  oonatltuted  a  dedi- 
cation to  public  use  of  Brighton  street  as 
laid  oat  thereon.  HcAndrews  &  Forbes  Co. 
V.  Camden,  78  N.  J.  £}q.  244,  78  AU.  232; 
Oaraden  v.  McAndrews  &  Forbes  Co.,  86  N. 
J.  Law,  260,  88  Aa  1084 ;  Clark  v.  Elizabeth, 
40  N.  J.  Law,  172;  Pope  v.  Town  of  Union, 
18  N.  J.  Bfl.  282. 

True  it  appears  that  the  street  had  not 
been  opened  nor  formally  accepted  by  the 
municipal  authorities,  but  nevertheless  its 
dedication  by  sale  with  reference  to  tha  filed 
map  constitutes  a  cloud  upon  tbe  title  enti- 
tling the  vendee  to  refuse  to  take  title  in  the 
absence  of  a  vacation  of  such  street  (McAn- 
drews &  Forbes  Co.  v.  Camden  Nat  Bank, 
87  N.  J.  Law,  231,  94  AtL  627,  Ann.  Cas. 
1917C,  146;  Vogt  v.  MulUn,  82  N.  J.  Eq.  452, 
89  AtL  033 ;  Agens  v.  Koch,  74  N.  J.  Eq.  528, 
70  Atl.  348),  because  after  such  a  dedication 
Of  a  street  to  public  use  there  exists  the 
right  of  the  public  to  appropriate  the  street 
at  any  time  when  their  wants  or  convenience 
requlro  It  (Trustees  of  M.  B.  Cburdk  v.  Ho- 
diioken,  33  N.  J.  Law,  13,  97  Am.  Dec.  686; 
Hoboken  Land,  etc.,  Co.  v.  Hoboken,  36  N. 
J.  Law,  540 ;  South  Amboy  v.  N.  I.  &  L.  B. 
R.  K.  Co.,  66  N.  J.  Law,  623,  50  Atl.  868; 
McAndrews  &  Forbes  Co.  v.  Camden,  78  N. 
J.  Eq.  244,  78  AtL  232). 

But  the  complainants  contend  that  Bright- 
on street  was  vacated  in  1915.  We  do  not  so 
read  the  record.  It  appears  that  in  1868  an- 
other map  of  the  same  tract  was  made  and 
filed.  This  map  is  known  as  tbe  "Commis- 
sioner's map."  Brighton  street  appeared 
thereon,  but  the  lines  thereof  do  not  coincide 
by  some  25  feet  with  the  lines  of  Brighton 
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street  as  It  appears  on  the  "Bayway  map." 
It  further  appears  that  In  1915  the  complain- 
ants asked  the  board  of  pnbllc  works  of  EUe- 
abeth  to  vacate  Brighton  street  as  shown  on 
the  "Bayway  map,"  and  also  as  shown  on  the 
"Commissioner's  map."  The  board,  with 
both  petitions  before  them,  finally  adopted 
an  ordinance  which  purports  to  vacate  the 
street  as  shown  <m  the  "Commissioner's 
map,"  bat  does  not  vacate,  nor  purport  to 
vacate,  the  street  as  shown  on  the  "Bayway 
map."  That  the  complainants  themselves 
did  not  regard  Brighton  street  as  shown  on 
the  "Bayway  map"  as  vacated  by  that  pro- 
ceeding Is  Indicated  by  the  admission  of  one 
of  them  to  the  effect  that  it  had  not  been 
vacated,  made  after  the  contract  in  suit  was 
signed  and  while  the  closing  of  the  title  was 
being  discussed. 

[4,  5]  It  also  appears  that  the  validity  of 
the  alleged  vacation  proceedings  depends  up- 
on doubtful  matters  of  fact,  and  in  such  case, 
of  course,  the  court  will  not  compel  a  pur- 
chaser to  take  title  where,  as  here,  the  fact 
is  too  doubtful  to  be  settled  without  litiga- 
tion and  aU  the  x>arties  interested  are  not  in 
court.  Kohlrepp  v.  Ram,  79  N.  J.  Eq.  386, 
81  Atl.  1103;  Richards  v.  Knight,  64  N.  J. 
Eq.  106,  S3  Atl.  402. 

The  fact  that  the  defendant,  before  mak- 
ing his  contract,  saw  the  map  showing  the 
paper  street  (of  which  there  were  no  physi- 
cal indicatlona  on  the  ground)  does  not  con- 
stitute a  waiver  of  objections  to  the  title  be- 
cause of  the  public  servitude  created  by  the 
dedication  of  the  street  to  public  use  by  con- 
veyance by  reference  to  such  map,  or  estop 
the  defendant  from  insisting  upon  his  con- 
tract right  to  a  "good  and  marketable  title 
free  and  clear  of  all  incumbrances."  Propr 
per  V.  Colson,  86  N.  J.  Eq.  399,  99  Atl.  385; 
McAndrews  &  Forbes  Co.  v.  Camden,  87  N. 
3.  Law,  231,  94  Atl.  627,  Ann.  Cas.  19170, 
146;  De  Long  v.  Spring  Lake,  72  N.  J.  Law, 
126,  59  Ati.  1084;  Demars  v.  Koehler,  62  N. 
J.  Law,  203,  41  Atl.  720,  72  Am.  St.  Bep.  642. 

But  this  is  not  all.  The  complainants'  ti- 
tle appears  also  to  be  incumbered  by  Clifton 
street  and  an  unnamed  street.  While  neither 
of  them  are  opened  or  used,  both  are  de- 
lineated npon  the  "Commissioner's  map."  It 
is  not  disputed  that  both  were  dedicated  to 
public  use.  Neither  of  them  were  mentioned 
in  the  alleged  vacation  proceedings,  and  it  is 
not  contended  that  either  has  been  vacated. 
The  complainants'  contention  with  respect  to 
them  is  that  they  are  not  on  any  part  of  the 
land  in  question.  But  tills  ooatentlon  la  not 
well  founded  in  fact.  They  cross  the  2.92- 
acre  tract,  running  north  to  the  Elizabeth 
river,  and  most  likely  seriously  impair  its 
usefulness  for  the  defendant's  purposes. 

[(]  The  fact  that,  pending  the  closing  of 
title,  the  defendant  took  and  retained  pos- 
sessicm  of  the  property  until  the  deed  there- 
for was  tendered  and  rejected,  does  not  work 


a  waiver  of  his  contract  right  to  a  "good  and 
marketable  title  free  and  clear  of  incum* 
brances."  He  took  and  retained  such  pos- 
session at  the  request  of  the  complainants 
in  order  to  keep  the  plant  going,  and  upon 
•rejecting  the  deed  Immediately  tendered  pos- 
session to  the  complainants,  and  throughout 
did  nothing  but  what  one  so  intrusted  with 
the  property  was  Iwund  to  do  In  order  to 
take  care  of  it 

Without  looking  into  other  alleged  defects 
in  the  title,  it  senns  clear  that  the  title  ten- 
dered by  the  complainants  by  a  deed,  wbi<A 
expressly  provided  that  it  was  "made  sub- 
ject to  the  public  and  private  rights  in 
streets  and  avenues  crossing  or  bounding" 
the  property  in  que.stion,  did  not  conform  to 
the  obligation  of  the  vendor  fOr  the  reason 
that  it  tendered  a  lawsuit  to  defendant- 

The  decree  below  will  be  reversed,  witb 
costs. 

BERGEN,  J.,  dissenting. 


BOARD  or  E5DUCATI0N  OF  CITY  OF 

WILDWOOD  V.  RICHMOND  CONST. 

CO.  etal.    (No.  16.) 

(Court  of  Errors  and  Appeals  of  Mew  Jersey. 
Nov.  18,  1918.) 

(Syllabiu  hy  the  Court.) 

1.  PLEADma  €=»258(1)  —  Answxb— Aicehd- 

>fKNT. 

In  a  suit  on  an  indemnity  bond  containing  » 
clause  limiting  the  time  within  which  suit  might 
be  brought,  where  the  complaint,  in  acccM'dance 
with  section  107  of  the  Practice  Act  (3  Comp. 
St.  1910,  p.  4086),  set  up  generally  the  perform- 
ance of  all  conditions  precedent,  and  the  answer, 
filed  within  the  said  suit-time  limit,  failed  to 
specify,  as  required  by  section  118  of  that  act 
(page  4069),  a  condition  precedent  the  perform- 
ance of  wUch  it  was  intended  to  contest,  the 
trial  court  was  right,  at  the  trial  after  said  suit- 
time  limit  had  expired,  in  refusing  defendant's 
application  for  permission  to  amend  ita  answer 
to  so  specify. 

2.  ConxBAOTs  <8s>218,  278a)>  322(2),  827a)— 
Conditions  Pbeokoknt— "Oondixiokb  Sub- 
sequent"—Distinction— Effkct. 

Whether  a  provision  in  a  contract  is  a  con- 
dition precedent  or  a  condition  subsequent  de- 
pends upon  the  intention  of  the  parties  disclosed 
by  all  the  provisions  of  the  contract  as  applied 
to  its  subject-matter.  If  precedent,  its  perform- 
ance is  essential  to  the  creation  of  the  right,  and 
must  precede  a  suit  for  its  enforcement;  if  sub- 
sequent, it  is  Important  only  as  affecting  the 
maintenance  of  the  right,  and  may  be  proved  at 
the  trial,  although  happening  after  suit  brought. 

8.  Dauaoks  «=»46  —  PucADiNo  «ts>403(8)  — 
Bdildino  OoNxaACT— Pebfobmanok  or  Con- 
ditions PBECEDBNT— COMPLAINX. 
Whether  the  provision  contained  in  clause 

5  of  the  "uniform"  building  contract  for  an  adult 
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by  the  ardiltect  of  the  "expenee  incurred"  in 
SnisUiig  after  abandoiuneiit  by  tbe  builder  was 
or  was  not  a  condition  precedent  in  the  caae 
tub  jndice,  not  deeidM;  it  being  held  that,  even 
if  it  waa,  a  completion  contract  having  been  en- 
tered into  and  the  suit  being  for  the  expense  so 
incnrred  and  the  answer  not  specifying  any  con- 
dition precedent  the  performance  of  which  waa 
to  he  contested,  the  general  allegation  of  the 
complaint  that  all  conditions  precedent  had  been 
performed  was  condusiTe,  and  the  completion 
contract  ahonld  have  been  admitted  in  evidence 
to  estabUah  the  "expense  incurred"  in  finishing. 

Appeal  from  Supreme  Conrt 

Suit  by  Board  of  Bflncatlon  of  the  City  of 
WUdwood  niton  an  indemnity  bond  of  the 
Richmond  GonBtractlon  Company  and  the 
Massachusetts  Bonding  Company,  its  surety. 
Judgment  of  nonsuit,  and  plaintiff  appeals. 
Reversed,  and  a  venire  de  novo  awarded. 

Lewis  Starr,  of  Camden,  for  appellant. 
Franklin  W.  Fort,  of  Newark,  for  appel- 
lees. 

WHITB,  J.  [1]  Hie  suit  is  upon  a  bond  of 
the  principal,  a  builder,  and  his  surety,  a 
bonding  company,  to  Inde^nnlfy  the  plaintiff, 
an  owner,  for  loss  resulting  ftom  failure  of 
the  principal  to  perform  a  building  cmitract, 
drawn  in  the  usual  "uniform"  form,  contain- 
ing a  provision  that  In  case  of  a  Justifying 
d^anlt,  BO  certified  by  the  architect,  the 
owner  might  finish  the  bnllding  retaining 
and  applying  the  nnpaid  porttoa  of  tbe  con- 
tract price,  and  holding  the  contractor  for 
snch  amount  as  the  "expense  Incnrred"  in 
finishing  shall  exceed  tbe  amonnt  so  retain- 
ed; and  farther  providing  as  to  this  that 
"the  expense  Incurred  by  the  owner  •  •  • 
shall  be  audited  and  certified  by  the  arcbi- 
tect,  whose  certiflcate  thereof  shall  be  con- 
clusive upon  the  parties."  The  bond  pro- 
vided that  no  claim  or  salt  for  default  should 
be  brought  after  the  expiration  of  six  months 
next  succeeding  the  date  specified  for  the 
completion  of  the  contract,  nor  should  there 
be  any  recovery  for  damages  accruing  after 
that  period.  Def&nlt  of  the  nature  above 
mentioned  occurred  and  was  duly  certified  by 
tbe  architect,  about  three  months  after  the 
date  fixed  by  the  contract  for  the  completion 
of  the  bnllding,  and  then  after  some  delay 
the  surety  declined  to  complete  the  building 
and  suggested  that  the  owner  do  so.  The 
owner  then  advertised  for  and  received  bids, 
and  after  notice  of  the  lowest  one  to  the 
snrety  and  wlfhoBt  protest  from  It  let  a  con- 
tract for  completlixi  to  a  new  contractor  at 
some  $12,000  more  than  the  portion  of  the 
former  contract  price  remaining  on  its  hands, 
and  thereupon  brought  suit  for  this  differ- 
ence, asolcning  in  Its  complaint  the  breadi 
complained  of,  and  alleging  die  performance 
by  It  of  all  conditions  precedent.  In  accord- 
ance with  sections  107  and  118,  respectively. 


of  Oie  Practice  Act  Defendant's  answer  did 
not  qiedfy  any  oocdltlon  preoedoit  the  per- 
formance of  which  tbey  Intended  to  contest, 
as  by  section  118  of  the  Practice  Act  (3  Comp. 
St.  1910,  p.  408i^  they  were  requited  to  do  if 
they  so  intended,  but  alleged  generally  that 
plolntHT  had  not  incurred  any  expense. 
When  the  case  caniie  to  trial  the  slx-mraith 
period  of  limitation  bad  exidred,  and  the 
learned  trial  Judge  refused  to  permit  an 
amendment  of  the  answer  to  set  up  the  fact 
that  when  the  suit  was  brought  tbe  archi- 
tect had  not  audited  and  certified  the  amount 
of  the  expense  incurred.  In  this  we  think 
he  was  right  If  the  answer  bad  raised  tbis 
potot  originally,  the  audit  and  certificate 
might  have  been  procured  and  a  new  suit 
Instituted  befmre  the  six  months  had  expired. 

[2]  At  the  trial  i^alntiff,  over  objection 
and  exception,  pnt  the  completion  contract 
in  evidence  to  prove  its  "expense  incnrred," 
but  subsequently  the  learned  trial  Judge 
struck  It  out  «md  entered  a  ncmsuit  upon 
the -theory  that  a  certiflcate  of  andit  of  the 
architect,  made  prior  to  the  commencement 
of  the  suit,  was  the  sole  evidence  which, 
under  the  terms  of  tbe  bond,  could  be  admit- 
ted to  prove  the  "expense  incurred."  The 
striking  out  of  this  contract  was  excepted  to, 
and  Is  challenged  In  this  anteoL 

We  think  It  was  error.  Tbe  provision  for 
Che  architect's  audit  was  either  a  condition 
precedent  or  else  it  was  a  condition  subse- 
quent. If  the  former.  It  wtm  essential  to 
tbe  creation  of  tbe  right  to  recover.  If  the 
latter,  it  was  simply  the  means  of  maintain- 
ing tiiat  right  8  Cyo.  958,  note  20 ;  12  C. 
J.  411.  If  the  former,  suit  could  not  be  com- 
moiced  until  it  had  taken  place.  If  the  lat- 
ter, it  could  be  offered  In  evidence  at  the 
trial  as  a  binding  guide  to  the  Jury,  althoni^ 
only  completed  on  the  day  of  trial  and  long 
after  the  suit  was  instituted.  Whether  a 
condition  In  a  contract  is  precedent  or  sub- 
sequent depends,  upon  the  tateotlon  of  tbe 
parties  disclosed  by  all  the  provisions  of  tbe 
contract  as  applied  to  Its  subject-matter. 
Tbe  tnroTlslon  in  this  contract,  limiting  the 
right  of  action  to  six  months  after  tbe  term 
fixed  for  completion,  where  tbe  subject-mat- 
ter was  a  building  requiring  six  months  to 
complete,  is  rather  persuasive  that  tbe  ar^ 
CUtect's  audit  was  not  Intended  as  a  condi- 
tion precedent  to  suit  within  the  term  limit- 
ed, for  obviously  it  was  more  than  likely  that 
if  so  construed  It  would,  in  the  ordinary 
course  of  events,  as  in  this  case,  defeat  any 
recorery  whatsoever  under  the  bond. 

[3]  Under  the  pleadings  in  this  case,  how- 
ever, we  do  not  find  it  necessary  to  decide 
whether  this  provision  was  or  was  not  a  con- 
dition precedent.  If  it  was  not,  the  contract 
was  clearly  admissible,  for  it  waa  necessary 
to  give  vitality  to  its  audit  made  by  the  ar- 
chitect sbbsequently  to  the  bringing  of  tbe 
suit  but  before  tbe  trial.   If  it  was  a  condl- 
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tiOQ  precedent,  its  existence  is  established 
by  the  pleadings,  which  on  the  i>art  of  the 
plaintiff  allege  generally  the  performance  of 
all  conditions  precedent  and  on  the  part  of 
the  defoidants  do  not  specify,  as  required 
by  the  Practice  Act,  any  ooodition  precedent, 
the  ];>erformance  ot  which  it  was  proposed  to 
ccntest  With  this,  ai^arently,  the  learned 
trial  judge  agreed,  but  he  was,  we  think, 
misled,  by  what  was  said  by  the  United 
States  Circuit  Court  of  Appeals  in  American 
Bonding  Co.  v.  Gibson,  145  Fed.  871,  76  C.  a 
A.  155,  7  Ann.  Gas.  522,  into  the  Tiew  that 
an  architect's  certificate  of  his  audit  issued 
before  suit  brought  was  the  sole  evidence  of 
the  "expense  incurred,"  which  could  be  sub- 
mitted to  the  jury.  In  other  words,  it  ap- 
pearing In  tlie  case,  by  the  admission  result- 
ing from  the  undenied  allegation  of  the 
complaint,  that  the  ardiltect  had  audited  the 
completion  contract  and  certified  diat  it  rep- 
resented the  true  expense  incurred,  that  such 
contract,  so  audited,  oonld  not  be  put  in 
evidence  to  abo\r  bow  much  that  expense 
was.  We  disagree  with  this  view.  The 
language  of  this  clause  5  of  the  uniform 
building  contract  is  peculiar.  The  architect 
is  not  constituted  an  arbitrator  to  decide 
what  expense  the  owner  should  liave  Incur- 
red, but  Is  simply  required  to  audit  the  ex- 
pense he  did  incur.  The  expense  is  the  real 
thing.  The  audit  merely  establishes  that  it 
was  incurred  in  finishing  the  contract.  If 
so  incurred,  in  the  absence  uf  fraud,  the  ar- 
chitect can  only  audit  it,  and  Is  powerless  to 
duinge  it. 

Wltat  the  American  Bonding  Co.  Case,  su- 
pra, actually  decided  was  that,  under  the 
drcnmstances  there  involved,  it  appearing  by 
plaintiffs  amended  declaration  that  the  ac- 
count sued  upon  under  "clause  5"  had  not 
t>een  audited  by  the  architect  before  suit 
brought,  the  suit  was  premature,  and  should 
be  dismissed  vrithout  prejudice.  There  may 
have  been  circumstances  and  provisions  in 
the  contract  involved  in  that  case  which  led 
the  court  to  construe  the  condition  as  preced- 
ent, bat  in  any  event  the  pleadings  showed 
that  the  audit  had  not  taken  place,  whereas 
in  this  case,  If  the  condition  was  precedent, 
the  pleadings  established  just  the  contrary. 

It  is  further  urged  that  the  completion 
contract  was  properly  stricken  out  because 
it  had  not  been  fully  performed  when  suit 
was  commenced,  and  that  therefore  the  ex- 
pense had  not  been  "incurred"  within  the 
meaning  of  the  contract.  We  agree  with 
what  seemed  to  have  been  the  view  of  the 
learned  trial  judge  that  this  contention,  un- 
der the  circumstances  of  this  case,  is  unr 
tenable.  Certainly  the  obligation  to  pay  the 
expense  was  entered  into,  and  why  such  an 
obligation  to  pay  the  expense  is  not  "ex- 
pense Incurred"  within  the  language  of  clause 
5  is  difficult  to  understand.    But  if  there  ts 


doubt  about  what  the  parties  contemi^ated 
by  this  language,  the  other  provision  of  the 
contract,  limiting  the  right  of  action  to  six 
months  after  the  time  fixed  by  the  original 
contract  for  completion,  is  illuminating. 
Presumably  the  parties  Intended  the  bond  of 
indemnity  as  something  more  than  a  mere 
excuse  for  the  payment  of  the  premium.  If 
it  had  been  so  drawn  as  to  provide  that  in 
case  of  such  a  default  as  occurred  here  the 
surety  should  only  be  Uable  for  such  expense 
of  completion  as  should  be  incurred  within 
ten  days  after  such  default,  it  would  be  quite 
obvious  that  the  parties  contemplated  a  com- 
pletion contract  entered  into  within  the  time 
limit,  as  the  means  by  which  the  expense 
should  be  incurred.  The  drcumstances  hero 
involved  and  appearing  on  the  face  of  the 
bond  tend  to  Indicate  a  similar  situation  and 
inteution. 

We  think  therefore  that  under  the  plead- 
ings and  the  peculiar  circumstances  of  this 
case,  the  completion  contract  was  admissible 
In  evldrace  to  establish  the  "expense  incur- 
red" by  the  owner  in  completing  the  building. 

The  judgment  is  reversed,  and  a  venire  de 
novo  awarded. 


TRENTON  &  MERCER  COUNTY  TRAC- 
TION CORPORATION  v.  MERCER  COUN- 
TX  BOARD  OP  TAXATION  et  al.  (No.  85.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  191&) 

(Syttaiiu  hv  the  Covrt.) 

1.  Taxation  e=>493(ft)— Reottctton  of  Vaitt- 
ation— awtjdication  bt  supremx  ooubt— 

Statute. 
An  adjudication  by  the  Supreme  Court  on 
certiorari  in  a  tax  case  that  the  judgment  of  the 
county  board  of  taxation  was  not  unreasonably 
or  illegally  reached  and  was  supportable  upon 
the  facts  and  the  figures  adduced  before  it  is  not 
a  compliance  with  the  mandate  of  the  Tax  Act 
of  1903  (section  38)  or  of  the  Certiorari  Act 
(section  11  as  amended  in  1907  [Comp.  St.  1910, 
I  405]),  by  which  the  court  is  required  to  reduce 
the  valuation  if  too  great,  and  to  determine 
questions  of  fact. 

2.  Taxation  «=»493(7)— Findino  or  Cottntt 
BoABD  OF  Taxation — Evidence  in  Supbeiix 

COUBT. 

Evidence,  taken  for  (he  first  time  In  the 
Supreme  Court  under  a  mle  to  take  depositions 
obtained  by  the  prosecntor  of  a  certiorati  in  a 
tax  case,  cannot  sustain  a  finding  by  the  county 
board  of  taxation  that  antedates  the  evidence. 

3.  Evidence  <S=»474(16)— Opinion— Valtje. 

Evidence  of  mere  opinion  as  to  value  of  the 
property  assessed,  given  by  a  member  of  a  coan- 
ty  board  of  taxation  who  has  no  Bpe<dal  knowl- 
edge of  the  value  of  the  property,  must  be  re- 
jected. 
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4.  Taxation  «=3452— Itevisw  of  AsstMHsKT 

— COSSTITtmONAI.  RuaHTB. 

Where  the  prosemtor  of  a  certlonrarl  in  a 
tax  case  has  the  right  and  full  opportonkr  to 
present  evidence  ia  the  Sivreme  Ck>art,  bit  oen- 
stitutional  right  to  a  hearing  ia  pteserred  unless 
tl>e  bearing  is  a  mere  form. 

5.  CoilBTITTJTIOKAI,  LAW  4B3e84(2)  —  TAXA- 
TION «s>4<i2— Dux  Psoons  or  Law— Hsak- 
iKO  in  Tax  Pbocibdiko. 

Where  the  Supreme  Court  on  a  certiorari  in 
a  tax  case  fails  to  consider  testimony  taken  for 
the  first  time  in  that  coort  and  treats  the  case 
as  if  the  eyidence  had  been  before  the  county 
board  of  taxation  and  was  available  to  sustain 
the  findings  of  the  board,  the  hearing  is  mere 
form,  and  not  due  process  of  law. 

Appeal  from  Supreme  Court. 

Proceeding  by  Everett  Townsend  and  oth- 
ers before  the  Mercer  County  Board  of  Tax- 
ation, to  increase  the  valnatlon  of  the  trac- 
tion companies  leased  by  the  Trenton  &  Mer- 
cer County  Traction  Corporation  and  others. 
From  a  judgment  of  the  SnpremeConrt  (108 
Atl.  361),  affirming  a  judgment  increasing  the 
Taluatlon,  the  Trenton  &  Mercer  County  Trac- 
tion Corporation  appeals.  Reversed,  and  rec- 
ord remitted  to  Supreme  Court  for  farther 
prt>ceedlngs. 

Prank  8.  Katzenbach,  Jr.,  and  Edward  M. 
Hunt,  both  of  Trenton,  for  api)enant. 

George  L.  Record,  of  Jersey  City,  for  ap- 
pellees. 

SWAYZE,  J.  [1]  The  Supreme  Court  took 
too  narrow  a  Tlew  of  its  functions  in  this 
case.  It  hdd  that  the  judgment  of  the  county 
board  of  taxation  was  not  unreasonably  or 
illegally  reached  and  was  supportable  upon 
the  facts  and  the  figures  adduced  before  it. 
This  InVolved  merely  a  determljBatlon  that 
there  was  no  erroneous  legal  prlnciide  shown 
to  have  bom  adopted  by  the  county  board, 
and  tliat  there  was  eyidence  to  support  its 
finding.  But  this  determination  was  not  a 
compliance  with  the  mandate  of  the  Tax  Act 
or  of  the  Certiorari  Act  Section  88  of  the 
Tax  Act  of  1903  (4  C.  S.  6121)  enacte  that: 

"If  it  shall  appear  to  the  aatisbetion  of  any 
court  wherein  any  certiorari  is  or  may  be 
brought  *  «  •  that  the  value  of  taxable 
property,  for  vritich  any  person  is  therein  as- 
sessed, is  too  great,  said  court  ^all  amend  sach 
UKssment  and  reduce  the  same  to  the  proper 
and  just  amount." 

Section  U  of  the  Oertlorail  Act  as  amend- 
ed in  1907  (P.UQS;  1  C.  S.  406)  requires  the 
Supreme  Court  to  deteiuine  disputed  ques- 
tions of  fact  in  tax  cases  as  well  as  in  other 
cases  therein  set  forth.  That  the  value  of 
the  pnvterty  assessed  may  be  one  of  those 
questions  of  fact  would  seem  obvious  enough 
from  a  reading  of  the  two  sections  in  se- 
qoenca    If  the  mere  reeding  could  leave  any 


doabt,  thilt  doiibt  wbuld  be  removed  by  tb« 
deelsld&s  of- tMs  court  In  MUlvUle  Gft^ght 
CO.  V.  milvllle,  84  N.  J.  Iaw,  408,  86  AU. 
449,  we  expressly  appro>ved  the  opinion  of  th« 
Supreme  Court  in  Royal  Mannfacturlng  Co. 
V.  Rah*ay,  TO  N.  3.  Law,  416,  67  AU.  940.  In 
the  latter  case,  the  somewhat  changing  his- 
tory of  the  legislation  on  the  subject  was  re- 
viewed and  the  present  state  of  the  law  set 
fbrth.  nils  statement  of  the  law  was  Reiter- 
ated in  Long  Dock  Co.  v.  State  Board  of  As- 
sessors, 86  N.  J.  Law,  592,  92  Atl.  489.  The 
Boyai  Manufactnrlpg  Co.  Case  was  decided  In 
1907  immediately  after  the  am«)dment  of 
the  Certiorari  Act  The  Legislature  in  1918 
re-enacted  the  provision  above  quoted  from 
section  38  of  the  Tax  Act  of  1908  (P.  L.  1918, 
c.  236,  I  512),  and  has  not  Changed  the  provl' 
slon  of  the  amendment  of  1907  to  the  Certio- 
rari Act.  The  present  law  therefore  Is  the 
settled  policy  of  the  state.  In  the  present 
case  the  Supreme  Court  failed  to  make  an  In- 
dependent determination  of  facts,  and  C(m- 
tented  itself  with  finding  that  there  was  a  le- 
gal basis  for  the  result  reached  hy  the  county 
board  of  taxation  whether  or  not  that  result 
was  right  in  fact  This  error  makes  it  nec- 
essary to  reverse  the  judgment  and  remit  the 
record  to  the  Supreme  Court  In  order  that  it 
may  find  the  facts. 

[2]  There  Is,  however,  a  diflSculty  that 
goes  deeper.  An  Important  i>ortlon  of  the 
evidence  on  which  the  Supreme  Court  relied 
as  sustaining  the  action  of  the  county  board 
was  .not  before  that  board.  The  situation 
was  this:  Various  estimates  of  expert  wit- 
nesses .were  before  the  county  board.  None 
was  adopted  or  followed.  The  board  took  a 
valuation  of  its  own  expert  and  added  20  per 
cent  indifferently  to  real  and  personal  prop- 
erty, to  personal  property,  like,  rails  and 
wires  and  apparatus,  which  was  subject  to 
rapid  depreciation  by  wear,  as  wdl  as  to 
land  the  value  of  which  was  a  site  value  and 
not  subject  to  depredation  by  wear,  and 
added  tbe  same  percentage  to  property  In  the 
populous  city  of  Trenton  and  in  suburban 
and  agricultural  communities.  This  uni- 
formity of  percentage  challenges  attention 
to  any  evidence  In  its  support,  and  we  find 
none.  Tbe  only  evidence  to  sustain  the  ad* 
dltlon  of  20  per  cent  Is  found  In  the  testimo- 
ny of  members  of  the  county  board  of  taxa> 
tion,  taken  for  the  first  time  in  tbe  Supreme 
Court  under  a  rule  to  take  depositions  ob- 
tained by  the  iwosecutor  of  the  certiorari. 
Such  evidence  cannot  sustain  a  finding  that 
antedates  the  evidence.  That  evidence  was 
necessary  is  the  very  point  decided  in  Long 
Dock  Co.  T.  State  Board  of  Assessors,  86 
N.  J.  Law,  B02,  92  Atl.  439.  Although  we 
may  assume  that  the  members  of  the  county 
board  would  have  testified  to  the  same  opin- 
ion of  value  if  they  had  offered  themselves 
as  witnesses  before  the  board,  this  does  not 
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soffloe.  The  reasons  why  It  does  not  suffice 
«ie  stated  In  the  <H>inlon  In  the  case*  dted. 
The  Importance  of  requiring  the  same  safe- 
guards as  to  eTidence  given  by  members  of 
the  board,  as  by  other  witnesses,  is  well 
•hown  by  the-  evidence  of  one  member  of  the 
board  in  the  present  case,  and  It  was  stipu- 
lated that  the  testimony  of  the  other  mem- 
hers  of  the  board,  if  they  had  been  sworn, 
would  be  Bubstauttally  the  same.  On  exami- 
nation by  counsel  for  the  board  and  the  other 
defendants,  tills  witness  testified  that  be 
was  not  an  expert  in  the  valuation  of  rail- 
road property  in  any  way  himself,  and  was 
obliged  to  rely  upon  the  evidence  produced 
In  this  case  as  to  value. 

tS]  The  Supreme  Court  was  clearly  in  er- 
ror in  saying  that  this  testimony  "was  ad- 
mitted and  treated  with  all  the  formal  re- 
quirements, and  subject  to  all  the  scrutiny 
and  criticism  that  characterize  opinion  evi- 
dence In  a  formal  litigation  inter  partes  at 
law  or  in  equity."  The  difficulty  with  the 
testimony  was  that  It  was  mere  opinion, 
coming  from  witnesses  who  confessedly 
knew  nothing  about  the  subject  of  their  tes- 
timony. The  requirement  of  special  knowl- 
edge of  his  subject  before  a  witness  can  ex- 
press a  mere  opinion  Is  A  substantial  rather 
than  a  formal  requirement.  Such  evidence, 
If  Subjected  to  the  scrutiny  and  criticism 
that  characterize  opinion  evidence  in  a  for- 
mal Utigatlota  at  law  or  lA  equity,  would  be 
rejected.  It  must  for  the  same  reason  be  re- 
jected here.  Without  It  there  is  no  evidence 
sustaining  some  $300,000  increased  valua- 
tion. 

[4,  B]  There  Is,  however,  another  error 
more  fundamental  still,  to  which  we  ought 
to  call  attention  as  the  case  must  go  txick. 
No  opportunity  was  afforded  the  prosecutor 
to  present  Its  case  fully  to  the  county  board. 
The  county  board  conceived  that  it  was  re- 
quired to  make  Its  determination  by  a  cer- 
tain date,  and,  as  no  time  was  left  for  the 
presentation  of  evidence  by  the  prosecutor, 
none  was  allowed.  We  need  not  consider 
whether  the  view  of  the  law  taken  by  the 
county  board  was  right  or  wrong.  The  pros- 
ecutor had  the  right  and  full  opportunity  to 
present  evidence  under  the  rule  for  deposi- 
tions taken  on  the  certiorari,  and  this  would 
have  lieen  enough  to  preserve  Its  constitu- 
tional right  to  a  hearing,  if  the  hearing  be- 
fore the  Supreme  Court  had  been  anything 
more  than  a  mere  form.  Security  Trust  Co. 
V.  Lexington,  203  U.  S.  323,  27  Sup.  Ct.  8T, 
61  L.  Ed.  201.  The  difficulty  is  that  the  Su- 
preme Court  failed  to  consider  this  matter, 
and  treated  it  as  if  this  opinion  evidaice  bad 
been  before  the  county  board  and  was  avail- 
able to  sustain  the  findings  of  that  board. 
The  result  was  to  put  the  prosecutor  in  the 
position  of  having  the  case  decided  upon  evi- 
dence not  before  the  tribunal  which  rendered 
the  decision,  and  without  a  chance  to  meet 


the  evidence  against  It  nntU  It  was  too  late 
to  have  it  considered. 

The  Supreme  Court  did  not,  »m  It  thongbt 
It  did,  support  the  Judgment  of  the  county 
board  upon  the  facts  and  figures  adduced  be- 
fore that  board,  but  in  part  on  those  facts 
and  figures  and  in  part  on  <^)inions  of  wit- 
nesses who  were  not  qualified  to  express  tlie 
opinions,  first  appearing  In  evidence  in  the 
Supreme  Court  and  after  the  county  board 
had  rendered  Its  judgment.  Such  procedure 
is  not  due  process  of  law.  Londoner  ▼. 
Denver,  210  U.  S.  378,  886,  28  Sup.  Ct  708, 
52  L.  Ed.  1103. 

Let  the  judgment  be  reversed,  and  the  rec- 
ord remitted  to  the  Supreme  Court  for  fur« 
ther  proceedings  In  accordance  with  this 
opinion. 


HANDWBRK  et  al.  v.  TOWN  OF  GUTTEX- 
BBRG.    (No.  1».) 

(Court  of  EiRors  and  Appeals  of  New  Jersey. 
Nov.  18,  1&1&) 

(SpUalua  ly  the  Court.) 

1.  Municipal  CoBPOBArcoNS  «=s>214(l)  — 
Chabteb  —  Appointment  of  Subobdinatx 
Officebb. 

The  authority  given  by  a  tofm  diarter  to 
appoint  subordinate  officers  and  agents  is  broad 
enough  to  permit  the  employment  of  men  to 
enforce  the  ordinances  when  the  appointment 
of  a  police  force  is  held  up  by  UUgation. 

2.  HUNIOIPAL  Cobpobatiors  «S>88(^APF80- 

FBiATioNS— Cha&teb— Use  of  Forkeb  Ap> 

PltOFBIATIONS. 

Act  March  26,  1912  (P.  L.  p.  257)  author- 
izes the  governing  body  of  a  town  to  appropri- 
ate  annually  such  sums  of  money  as  shall  be 
necessary  for  all  the  general  and  incidental  ex- 
penses of  the  town,  including  tlie  support  and 
mirintenance  of  the  free  public  scfao^s  of  the 
town,  for  the  then  current  year.  Htid,  that  the 
appropriationa  for  expenses  other  than  appro- 
priations for  schools  need  not  be  made  during 
the  year.  The  expenses  may  be  met  out  of 
moneys  on  hand  from  appropriations  of  former 
years. 

Appeal  from  Supreme  Coart 

Action  by  John  Handwerk  and  others 
against  the  Town  of  Gattenl>erg.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Judg- 
ment affirmed. 

See,  also,  105  Atl.  226. 

Warren  Dixon,  of  Jersey  City,  for  appel- 
lant. 
J.  Emll  Walscbekl,  of  Town  of  Union,  for 

appellees. 

SWAYZE,  J.  [1]  The  plalntUts  were,  on 
Jantiary  1,  1914,  appointed  what  may  prop- 
erly enough  be  called  "ordlnanoe  officers"  of 
the  town  of  Outtenberg.    Their  appointment 
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was  to  meet  an  emergency.  They  had  pre- 
Tlonsly  been  members  of  a  police  force  cre- 
ated by  ordinance  In  December,  1913.  A  cer- 
tiorari had  been  brought  to  test  Its  legality. 
The  operation  of  the  ordinance  was  there- 
by stayed  and  the  town  left  without  poUoe 
protection.  The  present  plaintiffs  were  then 
appointed  "ordinance  officers"  at  salaries 
somewhat  less  than  the  salaries  they  would 
have  received  as  police  officers,  and  there- 
after they  rendered  the  only  police  services 
in  the  town.  The  town  tailed  to  pay  them, 
and  this  salt  Is  for  compensation  for  their 
services  as  "ordinance  officers"  under  the 
appointment  of  January  1,  1914.  The  plain- 
tiffs are  entitled  to  recover  compensation  for 
tbeir  services,  unless  the  appointment  was 
Illegal  or  unless  it  was  revolied.  We  think 
the  authority  given  by  the  town  charter  to 
appoint  "subordinate  officers  and  agents"  is 
broad  enough  to  permit  the  employment  of 
men  to  enforce  the  ordinances  when  the  ap- 
pointment of  a  police  force  Is  held  up  by 
litigation.  The  powers  of  such  "ordinance 
officers,"  while  they  resemble  some  of  the 
powers  of  a  statutory  police  force,  are  not 
so  broad,  and  the  "ordinance  officers"  have 
not  the  powers  of  constables  at  common  law. 
But  It  is  not  questioned  that  it  was  proper 
to  have  m«i  to  enforce  the  ordinances;  if 
so,  it  was  proper  to  agree  to  pay  them  for 
their  services,  provided  the  procedure  was 
warranted  by  the  statute,  and  did  not  amount 
to  disregard  of  the  certiorari.  The  statutory 
authority  is  questioaed  because  it  is  said  that 
there  was  no  provision  for  the  payment  of  the 
compensation  of  the  "ordinance  officers."  It 
is  not  denied  that  the  town  had  in  hand 
more  thau  enough  money  to  the  credit  of  the 
police  fund  and  applicable  thereto  to  pay 
tlie  compensation  for  the  year,  but  it  la  said 
that  the  compensation  for  1914  must  be  paid 
ODt  of  moneys  appropriated  during  1814,  and 
cannot  be  paid  out  of  funds  on  liand  from 
previous  years.  It  would,  we  think,  be  bard 
to  give  a  soisible  reason  why  moneys  on 
band  must  be  used  before  the  aid  of  ttie 
year  and  cannot  be  held  and  applied  during 
the  ensuing  year,  but  reason  must  give  way 
If  the  statute  means  what  tb»  defendant 
flilnks  It  meang. 

The  statute  In  question  Is  chapter  160  of 
the  Uws  of  1912  (P.  li.  267).  The  lan- 
gna^  Is: 

"The  governing  body  of  any  town  in  this  state 
is  hereby  authorized  and  empowered  to  pass  an 
ordinance  or  ordinances  for  the  appropriation 
of  and  to  appropriate  annually  such  earn  or 
>umg  of  money  as  shall  be  necessai?  for  all  die 
general  and  incidental  expenses  of  said  town, 
indnding  the  snpiwrt  and  maintenance  of  the 
IMA.— 15 


free  pubhc  schools  of  said  town,  for  the  then 
current  year,  and  the  money  or  Btoneys  so  ap- 
propriated or  such  part  thereof  as  in  the  judg- 
ment of  said  governing  board  sliall  be  necessary, 
shall  be  raided  by  taxation." 

[2]  The  appellant  contends  that  the  stat- 
ute requires  appropriations  for  the  expenses 
of  1914  to  be  made  during  the  year  1914. 
If  this  be  conceded,  it  does  not  help  the 
appellant,  for  no  appropriation  was  made  in 
1914  for  the  compensation  of  these  officers. 
The  money  was  already  on  hand.  It  may 
have  been  a  surplus  caused  by  economical 
management  of  the  police  fund ;  It  may  have 
been  caused  by  an  excessive  appropriation  in 
previous  years.  If  the  money  wns  appro- 
priated in  1913  for  the  expenses  of  1914, 
and,  if  that  course  was  n4t  authorized  by 
the  statute,  it  does  not  Ue  in  the  mouth  of 
the  defendant  to  question  its  own  lawful 
right  to  use  the  money  which  the  taxpayers 
have  paid  In  for  a  lawful  purpose,  though 
they  have  paid  It  voluntarily  and  could  have 
set  the  tax  levy  aside  if  they  had  wished. 

The  case  is  analogous  to  Apgar  v.  Trus- 
tees of  School  District  No.  4,  34  N.  J.  Law, 
308,  where  a  school-teacher  was  allowed  a 
mandamus  to  compel  payment  of  her  claim 
for  salary  because  the  money  for  the  pur- 
pose was  already  In  hand,  and  she,  there- 
fore, had  an  interest  in  the  fund,  even 
though  she  might  be  defeated  in  her  action 
at  law. 

We  think  it  unnecessary  to  decide  whether 
the  appellant's  construction  of  the  act  of 
1912  Is  correct.  It  Is  enough  to  say  that 
the  town  had  the  money  in  hand  to  meet 
its  obligations  under  the  resolution  of  Jan- 
uary 1,  J914.  The  taxpayers  had  paid  the 
money  for  the  support  of  a  police  force,  and 
there  was  every  reason  why  the  town  coun- 
cil should  use  it  for  that  purpose.  It  is  said, 
however,  that  the  employment  of  the  "ordi- 
nance officers"  under  the  resolution  of  Jan- 
nary  1st  was  annulled  by  the  resolution  of 
January  6th  that  all  special  officers'  badges, 
with  the  exception  of  those  of  Radamncher 
and  Barth,  be  recalled.  But  this  resolution 
amounts  only  to  a  recall  of  badges,  which 
may  have  been  for  the  purpose  of  issuing 
new  ones  more  suitable  for  the  men  serving 
as  ordinance  officers  only  than  for  men  serv- 
ing as  policemen.  At  any  rate,  if  the  council 
meant  to  discbarge  the  men,  it  is  difficult  to 
see  why  it  did  not  say  so.  We  think  the 
resolution  of  January  5th  did  not  repeal  that 
of  January  1st.  The  plaintiffs  have  per- 
formed their  duties  as  "ordinance  officers," 
and  are  entitled  to  their  pay.  The  judgment 
is  therefore  affirmed,  with  costs. 
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HANDWBEK  et  aL  t.  TOWN  OB"  GUTTBN- 
BERG.    (No.  20.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1918.) 

(Syllabut  ly  the  Court.) 
Cebtiobabi  «=>7(K3)— Stat— Appeal  to  Stj- 

PBEMB  CotTBT. 

An  appeal  from  a  judgment  of  the  Supreme 
Court,  dismissing  a  certiorari,  does  not  continue 
the  stay;  the  appeal  is  like  a  writ  of  error  un- 
der the  old  practice. 

Appeal  from  Supreme  Court. 

Action  by  John  Handwerk  and  others 
against  the  Town  of  Guttenberg.  Judgment 
for  plaintiffs,  and  from  a  judgment  of  the 
Supreme  Court,  dismissing  the  certiorari,  de- 
fendant appeals.    Affirmed. 

See,  also,  105  AQ.  224. 

Warren  Dixon,  of  Jersey  City,  for  appel- 
lant. 

J.  Emll  Walscbeld,  of  Town  of  Union,  for 
appellees. 

SWAYZE,  J.  This  Is  an  action  by  the 
same  men  who  sued  to  recover  their  compen- 
sation as  "ordinance  officers"  of  Guttenberg, 
and  by  one  other  who  was  not  an  ordinance 
officer.  All  were  appointed  members  of  the 
police  force  under  the  ordinance  of  Decem- 
ber, 1913.  The  present  suit  is  for  the  salaries 
of  the  policemen  from  the  time  Judgment 
was  entered  in  the  Supreme  Court  on  April 
24,  1914,  to  the  time  when  the  police  depart- 
ment was  abolished  In  January,  1915.  The 
only  new  question  to  be  considered  is  wheth- 
er the  appeal  to  this  court  continued  the 
stay  of  the  certiorari  notwithstanding  the 
judgment  of  the  Supreme  Court.  No  such 
contention  would  have  been  made  under  the 
former  practice,  when  the  judgment  of  the 
Supreme  Court  could  only  be  reviewed  by 
writ  of  error,  which  In  legal  effect  was  a 
new  suit.  Lautz  r.  Hlghtstown,  46  N.  J. 
Law,  102.  It  seems  to  be  thought  that  the 
provision  of  the  new  practice  act  that  "an 
appeal  Is  a  step  in  the  cause"  operates  to 
continue  the  stay.  This  is  a  mistake.  The 
judgment  of  the  Supreme  Court  remains  a 
final  judgment  until  it  is  reversed.  In  this 
present  case  It  was  without  question  a  final 
judgment  from  April  24th,  when  it  was  en- 
tered, until  May  6th,  when  the  appeal  was 
taken.  During  that  time  the  stay  that  was 
inherent  in  the  certiorari  was  not  in  force; 
the  writ  itself  had  been  dismissed  by  solemn 
judgment.  The  stay  might  indeed  be  re- 
stored, but  only  by  order  of  court  The 
very  nature  of  the  case  prevents  the  appeal 
by  its  own  force  bridging  the  time  between 
the  Judgment  and  the  appeal. 

The  Judgment  la  affirmed,  with  costs. 


CAPORAUBl  T.  EUBINB.     CNa   72.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

1-.  Vendob   Ann   Pubohabeb   «=>144(1)— Ac- 

TION  FOB  BBEAOH— COHDJTIOir  Fbeckdent — 

Title. 
Vendor  could  recover  for  breach  of  contract, 
though  at  time  of  contract  he  was  not  vested 
with  title  to  property  agreed  to  be  conveyed, 
provided  he  could  prove  that  he  was  able  to 
procure  or  control  title  and  have  it  conveyed  to 
purchaser,  and  offers  to  do  so. 

2.  Vendob  and  Pdbchaseb  «=>76— Conocb- 
bent  Ferfobhance— Tendeb. 

A  land  sale  contract  in  which  performance 
by  one  is  consideration  for  performance  by  the 
other,  contemplates  concurrent  performance  by 
both;  neither  being  required  to  make  a  tender 
first. 

3.  Vendob  and  Pubchaseb  ^=»322,  323  — 
Vendob'8  Action  tob  Breach— Bukdebt  or 
Proof. 

Where  defendant  agreed  to  convey  to  plain- 
tiff certain  property  in  consideration  of  plain- 
tiff's agreement  to  convey  to  defendant  certain 
property  and  to  give  defendant  a  pnrchase- 
money  mortgage,  the  fact  tliat  defendant  had 
divested  himself  of  title  to  the  property  be  had 
agreed  to  convey  had  no  legal  effect  other  than 
to  relieve  plaintiff  from  maldng  a  tender  of  a 
deed  of  his  property,  and  did  not  relieve  plain- 
tiff from  proving  that  he  was  able  and  ready  to 
perform  his  part  of  the  undertaldng. 

Api>eal  from  Supreme  Court. 

Action  by  Louis  Cai>orale  against  Samuel 
H.  Bubine.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Gross  &  Gross,  of  Jersey  City,  for  appel- 
lant 

Mackay  &  Madcay,  of  Hackensadk,  for  ap- 
pellee. 

KAIilSCH,  J.  The  legal  question  present- 
ed on  this  appeal  is  whether  the  plain  tlir 
made  out  a  case  legally  sufficient  to  warrant 
its  submission,  by  the  trial  jadge,  to  a  Jury 
for  its  dedslon. 

The  plaintiff  below  was  permitted  to  re- 
cover a  verdict  for  ^25  and  costs  against  the 
defendant  below,  as  damages,  for  an  alleged 
breach  of  contract  and  to  enter  judgment  on 
the  verdict,  from  which  Judgment  the  defend- 
ant appeals. 

^e  legal  question  as  to  the  sufficiency  of 
the  proof  is  raised  by  a  motion  for  a  non- 
suit which  was  denied,  and  by  a  motion  to 
direct  a  verdict  for  defendant,  which  was 
also  refused. 

The  case  shows  that  the  present  litigants 
entered  into  a  written  agreement  whereby 
the  defendant  agreed  to  convey  to  the  plain- 
tiff property   in   Woodclifle  on  Hudson,    at 
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a  purchase  price  of  $14,850,  subject  to  a  mort* 
gage  of  $10,G00.  The  plaintiff  agreed  to  con- 
Tey  to  defendant,  in  exchange  and  payment 
for  the  property  to  be  conveyed  to  him,  cer- 
tain lots  In  Woodcliffe,  valned  at  $10,000, 
subject  to  a  mortgage  of  $6,000,  and  to  give 
defendant  a  pnrchase-money  mortgage  for 
11,750,  on  the  property  conveyed  by  the  lat- 
ter to  the  plaintiff.  The  plaintiff  declared 
In  the  agreement  that  the  property  to  be  con- 
veyed  by  him  to  tbe  defendant  was  absolute- 
ly free  and  clear  of  all  incumbrances,  ex- 
cepting a  balance  of  $6,000  due  the  Wood- 
cliffe Land  Improvement  Company,  represent- 
ed by  the  mortgage  above  referred  to.  The 
title  to  the  respective  property  was  to  be  pass- 
ed on  before  May  1,  1017,  at  Mr.  Halpln's 
o«Bce. 

Tlie  agreement  was  entered  Into  on  the 
6th  day  of  April,  1917.  It  appears  that  the 
plaintiff  never  had  the  legal  title  to  t3ie 
prc^rty  which  he  contracted  to  convey  to  de- 
rendant,  but  that  the  legal  title  thereto  was 
and  remained  in  the  Woodcliffe  Lfind  Im- 
provement Gompany.  This  company  in  July, 
1913,  entered  into  an  agreement  with  tbe 
plaintiff's  wife  to  convey  the  property  to  her 
upon  certain  conditions  to  be  performed  by 
tier  and  upon  her  compliance  therewith,  to 
make,  execute,  and  deliver  to  her  a  deed  in  fee 
simple  subject  to  tbe  various  restrictions, 
mentioned  in  the  agreement,  and  whidi  limit 
tlie  use  of  the  propert;  by  ibe  owner  In  many 
material  respects. 

The  idaintlfrs  wife  died  In  February,  1916, 
and  by  her  will  she  devised  to  her  husband 
the  equity  in  the  property  arising  out  of  the 
agreement  made  by  her  with  the  land  com- 
pany. Therefore,  when  the  plaintiff  entered 
into  the  agreement  with  the  defendant  to  con- 
vey the  property  to  him,  the  former  had  sim- 
ply an  equitable  title  thereto,  and,  as  ap- 
pears from  the  agreement  made  with  the 
land  company,  the  property  was  subject  to 
servitudes. 

[1]  It  Is,  however,  of  no  importance  that 
tbe  plaintiff,  at  the  time  when  he  entered  into 
tbe  contract,  to  convey  tbe  property  to  the 
defendant,  was  not  invested  with  title  to  the 
property,  provided  he  could  establish  that  he 
was  In  a  position  to  perform  his  undertaking 
hi  conformity  with  the  agreement,  in  that  he 
was  able  to  procure  the  title  or  control  it 
and  have  It  conveyed  to  the  purchaser  and 
offers  to  do  so.    39  Cyc.  1983. 

[2]  It  is  obvious  from  the  agreement  be- 
tween tlie  parties  that  there  was  to  be  a  con- 
current performance  by  both,  since  the  per- 
formance of  the  one  was  the  consideration 
of  the  performance  of  tbe  other.  Neither 
wa8  required  to  make  a  tender  first 

Tbe  legal  rule  Is  well  stated  by  Bwlng, 
Chief  Justice,  In  Ackley  v.  Rlchman,  10  N. 
J.  Law,  at  page  306,  where  he  says: 

"The  parties  to  a  contract  for  the  sale  of  land, 
uoIms  there  is  something  peculiar  In  its  struc- 
ture, expect  aad  intend  the  perfonaance  on  each 


part  at  the  same  time.  Tbe  delivery  of  the  deed 
and  the  payment  of  the  money  are  to  be  simul- 
taneous. E}ach  supposes  he  is  to  perform  upon 
a  correspondent  performance  on  the  other  part. 
Neither  supposes  he  is  boimd  to  perform  if  the 
other  neglects  or  refuses,  and  is  to  resort  after 
performance  to  a  remedy  on  the  covenants. 
Neither  supposes  he  is  liable  to  an  action  by  the 
other,  when  the  other  has  not  performed  or  of- 
fered to  perform." 

Counsel  of  respondent  claims  that  the 
plaintiff  was  not  legally  obligated  to  be  In  a 
position  to  convey  a  good  title  at  the  time 
fixed  in  the  contract,  but  only  that  be 
should  be  able  to  convey  a  good  title  at  the 
time  of  performance;  and,  as  it  ai^eared  that 
the  defendant  had  divested  himself  of  the 
title  to  the  property  which  he  had  agreed  to 
convey  to  the  plaintiff,  the  plaintiff  was  re- 
lieved from  carrying  out  his  part  of  the 
agreem«it,  and  was  therefore  entitled  to 
bring  his  action  for  damages. 

The  latter  part  of  litis  contention  Is  ob- 
viously  unsound. 

[S]  The  defendant's  act  in  conveying  tbe 
title  to  his  property  to  a  third  person  had 
no  other  legal  effect  than  to  r^leve  the  plain- 
tiff from  making  a  tender  of  a  deed  of  his 
property  to  the  defendant. 

But  the  plaintiff  was  not  relieved  from  es- 
tablishing, in  order  to  recover  damages  for 
a  breach  of  contract,  that  he  was  able  and 
ready  to  perform  his  part  of  the  undertak- 
ing. Ackley  V.  Blchman,  supra;  Conover  v. 
Tlndall,  20  N.  J.  Law,  613,  at  pages  615  and 
616 ;  Bigler  v.  Morgan,  77  N.  Y.  812 ;  39  Cyc. 
1963 ;  Wells  Fargo  &  Co.  v.  Page,  48  Or.  74, 
82  Pac.  858,  8  L.  R.  A.  (N.  S.)  page  103. 

The  measure  of  the  plaintiffs  legal  obli- 
gation in  the  present  case  was  to  establish 
by  competent  proof  that  he  was  able  and 
ready  to  convey  a  title  such  as  would  com- 
ply with  the  requirements  of  the  agreement 
This  he  clearly  failed  to  do. 

It  is  manifest  from  the  terms  of  the  agree- 
ment made  by  the  plaintiff's  wife  with  the 
land  company  that  the  plaintiff  conld  not 
have  conveyed  the  title  free  from  the  re- 
strictions imiwsed  upon  the  property,  and 
that  the  land  company  was  under  no  legal 
duty  to  make  any  such  conveyance  until  the 
year  1926.  Furthermore,  there  was  no  evi- 
dence that  the  land  company  was  ready  and 
willing  to  make  a  conveyance  of  the  title  to 
the  defendant  at  the  present  time;  nor  was 
there  any  proof  that  the  land  company  could 
lawfully  release  the  property  from  the  re- 
strictions Imposed  upon  it;  or  that  the  com- 
pany was  able  and  ready  to  convey  the  title 
to  defendant,  "absolutely  free  and  dear  of  en- 
cumbrances." 

The  defendant  was  therefore  entitled  to 
prevail  on  bis  motion  for  a  nonsuit  and  on 
his  motion  for  a  direction  of  a  verdict  for 
defeudant. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 
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PLOESEB  ▼.  CENTRAL  R.  CO.  OF  NEW 
JERSEY.    (No,  8.) 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1018.) 

(SyUabut  bp  the  Court.) 

1.  Witnesses  <S=»3S0— Discbetiow  of  Tbial 
coubt^explawation  of  failure  to  tes- 
TIFY. 

When  the  plaintiff's  attorney  attempts  to 
impeach  the  veracity  of  defendant's  witness,  for 
bis  failure  to  testify  about  an  alleged  conversa- 
tion, when  first  on  the  stand,  it  is  then  within 
the  discretion  of  die  trial  judge  to  permit  the 
defendant's  attorney,  by  testimony,  to  make 
an  explanation  of  such  failure  to  testify. 

2.  Trial  «=»252(1)— Duty  of  Tbial  Judge- 
Abstract  Instructions. 

A  trial  judge,  although  requested,  is  not 
required  to  charge  abstract  legal  principles,  not 
applicable  to  the  facts  appearing  in  evidence, 
even  though  they  embody  accurate  legal  state- 
ments. 

8.  Cabbiess  ®=9287(5)  —  Case  Required  — 
Pasbbnqeb  Boabdino  Train. 
A  steam  railroad  company  must  exercise 
the  utmost  care  to  allow  a  reasonable  time  and 
opportunity,  after  stopping  its  train  at  a  sta- 
tion, to  permit  intending  passengers,  using  rea- 
sonable diligence  and  care,  to  board  its  cars  in 
safety,  before  putting  the  train  in  motion. 

4.  Cabmers    <S=»348(14)— Pbrsonai,  Injury— 

contbibutoby     nealioehce    -^    juupina 

Aboard  Movinq  Train. 

In  this  case,  it  was  not  error  for  the  trial 

judge  to  charge  the  jury  that,  if  they  found 

that   "Mr.    Ploeser  jumped    aboard    a    moving 

train,  then  there  can  be  no  recovery." 

Appeal  from  Supreme  Court 

Suit  by  Emma  Ploes^,  executrljc  oC  Jos- 
eph Ploeser,  deceased,  against  the  Central 
Railroad  Company  of  New  Jersey.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Abe  J.  David  and  John  J.  Stamler,  both  of 
Elizabeth  for  appellant 

Charles  B.  Miller,  of  New  York  City,  and 
De  Voe  Tomllnson,  of  Bridgeton,  for  appellee. 

BLACK,  J.  This  appeal  brings  under  re- 
view a  judgment  entered  on  the  verdict  of  a 
jury  In  favor  of  the  defendant.  The  suit 
was  brought  by  the  plaintiff,  as  executrix  of 
the  will  of  Joseph  Ploeser,  deceased,  to  re- 
cover damages  for  causing  the  death  of  Jos- 
eph Ploeser,  under  the  Death  Act  He  was 
killed  on  June  2,  1916,  at  the  Elizahethporf 
station  of  the  defendant  company,  while  at- 
tempting to  board  a  train  at  that  point  The 
plaintiff's  testimony  tended  to  show  that  the 
testator  had  put  one  of  his  feet  on  the  car 
step;  before  he  could  proceed  further  the 
train  was  put  In  motion  and  started  with  a 


jerk,  throwing  him  under  the  wheels.  Tbe 
defendant's  testimony  tended  to  prove  that 
after  the  train  had  stopped  at  the  station, 
all  the  passengers  having  alighted,  the  train 
was  then  again  put  in  motion,  by  a  signal 
from  tbe  train  crew.  The  plaintiff,  when  the 
train  was  in  motion,  attempted  to  board  it, 
after  It  had  commenced  to  mpve.  The  ques- 
tipus,  whether  the  defendant  had  failed  to 
aaord  the  testator  a  reasonable  opportunity 
to  board  the  train  while  standing  at  the 
station,  and  whether  he  attempted  to  board 
the  train  after  it  was  put  in  motion,  were 
submitted  to  the  jury.  The  jury  resolved 
both  of  these'questiona  against  the  plaintiff, 
by  returning  a  verdict  for  the  defendant 
The  judgment  is  sought  to  be  reversed  on  the 
grounds  of  alleged  trial  errors,  viz.,  error  In 
the  admission  of  evidence  and  errors  in  the 
charge  of  the  trial  judge.  We  find  no  error 
In  the  record.  The  judgment  should  be  af- 
firmed. 

[1,  2]  It  may  not  be  amiss  to  briefly  refer 
to  the  appellant's  points,  viz.,  as  to  the  admis- 
sion of  testimony.  The  attorney  of  the  de- 
fendant was  permitted  to  testify  why  he  had 
not  asked  the  conductor  of  the  train,  when 
on  the  stand  as  a  witness,  about  a  conversa- 
tion he  had  with  a  witness  named  Crammes. 
The  testimony  was  to  the  effect  that  he  (the 
attorney)  did  not  know  there  had  been  any 
such  conversation  when  the  conductor  was  on 
the  stand  as  a  witness.  He  bad  not  learned 
of  the  conversation  until  after  the  conductor 
had  left  the  stand.  The  plaintUTs  attorney 
had  attempted  to  Impeach  the  conductor's 
veracity  by  seeking  an  explanation  of  bis 
failure  to  testify  about  the  alleged  conversa- 
tion, when  he  was  first  on  the  stand.  The 
conductor  replied  that  he  had  not  been  asked 
about  the  conversation.  He  then  said  be  did 
not  know  why  the  defendant's  attorney  had 
not  asked  him  about  the  conversation. 
Hence  tbe  bnrden  of  making  the  explanation 
was  placed  on  tbe  defendant's  attorney,  who 
testified  that  be  did  not  ask  the  conductor 
about  the  convers-ntion,  because  he  did  not 
then  know  of  such  conversation.  This  was 
clearly  within  the  discretion  of  the  trial 
judge.  It  was  not  error.  Nor  was  it  error 
to  refuse  to  charge  the  plaintiff's  request 
which  is  alleged  as  error,  because  It  was  not 
applicable  to  the  facts  proved  in  the  case. 
The  trial  judge  is  not  required  to  charge  ab- 
stract principles  of  law,  not  applicable  to  the 
facts  appearing  In  evidence,  even  though  they 
embody  accurate  statements  of  legal  prin- 
ciples. Manchester,  etc..  Association  v.  Allee, 
81  N.  J.  Law,  605,  80  Atl.  466;  Consolidated 
Traction  C3o.  v.  Haight,  50  N.  J.  Law,  577,  37 
AtL  135. 

[3]  The  trial  judge's  charge,  on  the  duty  of 
the  defendant  cempany  to  allow  a  reasonable 
time  and  opportunity  at  the  station  to  get  on 
board  of  the  train  before  putting  it  in  motion. 
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was  a  correct  statement  of  law,  supported  by 
maDf  cases.  The  accepted  rule  on  this  point 
is  tensely  stated  thus:  A  steam  railroad  com- 
pany must  exercise  the  utmost  care  to  allow 
a  reasonable  time  and  opportunity,  after  stop- 
ping its  train  at  a  station  to  permit  intending 
passengers,  using  reasonable  diligence  and 
care,  to  board  its  cars  safely;  having  done 
this,  its  duty  is  performed,  unless  it  is  charg- 
ed with  linowledge  of  facts  or  circumstances 
whidi  rendered  it  negligent  to  set  its  train 
again  in  motion.  McDonald  t.  Long  Island 
R.  B.  Co.,  116  N.  Y.  546,  22  N.  E.  1068,  15 
Am.  St.  Rep.  437;  Carr  v.  Bel  River  R.  B. 
Co.,  98  Cal.  366,  33  Pac.  213,  21  L.  R,  A.  354 ; 
Baltimore,  etc..  R.  R,  Cto.  v.  Mullai,  217  111. 
203,  75  N.  B.  474,  2  I*  R,  A.  (N.  S.)  115,  3 
Ann.  Cas.  1015.  For  a  list  of  cases,  see  4 
HUott  on  Railroads  (2d  Ed.)  pars.  1628- 
162Sb;  4  R.  a  L.  p.  1237,  p.<ir.  655;  6  Cyc. 
612;  2  Moore  on  Carriers  (2d  Ed.)  p.  1236, 
par.  50;  Shearm.  &  Redf.  on  NegL  (5th  Ed.) 
par.  508. 

[4]  Nor  was  it  error  for  the  trial  judge  to 
charge  the  Jury,  in  this  case,  that,  if  they 
fonnd  that   "Mr.   Ploeser  jumped  abroad  a 
moving  train,  then  there  can  be  no  recovery." 
The  only  charge  of  negligence  laid  against  the 
defendant   company  In  the  complaint  was 
that  after  the  train  had  stopped  at  the  Bliza- 
hethport  station,  and  while  the  testator  was 
in  the  act  of  going  up  the  steps  into  the  car, 
the  train  was  suddenly  started,  which  threw 
the  plalntifTs  testa  to'r  off  the  step  of  the  car 
on  which  he  was  standing.    The  testimony  at 
the  trial  was  directed  to  this  point  only.   The 
Jury  by  their  verdict  found  against  this  con- 
tentijon,  so  there  is  nothing  in  the  record  to 
show  negligence  on  the  part  of  the  railroad 
company;    hence  the  negligence  averred  in 
the  complaint  was  not  proved,  nor  any  other 
negligent  act  of  the  defendant  company.    It 
is  then  in  that  situation  of  no  consequence 
whether  the  plaintiff  was  guilty  of  negli- 
gence or  not    If  he  was,  and  the  railroad 
company  had  also  been  guilty  of  negligence, 
the  plaintiff's  negligence  would   have  been 
contributory.     If  he  was,  and  the  railroad 
company  was  not  guilty  of  negligence,  then 
the  cause  of  the  accident  was  the  plalntifTs 
negligence  alone.    In  either  event,  the  plain- 
tllT  cannot  recover,  so  the  cliarge  of  the  trial 
joage  was  not  error. 

The  judgment  of  the  Supreme  Court  Is  af- 
firmed. 


2.  Railboads  <8=s>69— Right  of  Wat— Base 
OB  Qualified  Pee. 

Conveyance  to  railroad,  habendum  being  to 
railroad,  its  successors  and  assigns,  for  purposes 
of  railroad  for  and  during  its  continuance,  etc., 
fteW  not  to  create  qualified  fee,  determinable 
by  abandonment  by  railroad  or  its  successors  of 
use  for  railroad  purposes ;  fee  being  determina- 
ble only  if  and  when  railroad  should  have  ceased 
to  exist. 

3.  Railboads  <&=982(3)— Qualified  Pee— Vio- 
lation OF  Obligations— Effect. 

_  Conveyances  by  a  railroad  company  in  vio- 
lation of  obligations  to  grantor  to  it  under  deed 
which  conveyed  qualified  fee  for  railroad  use, 
AeW  not  to  have  divested  railroad  of  its  estate 
in  the  lands,  causing  them  to  revert  to  grantor 
or  successor. 

4.  Dekds  ®=»168— Qualified  ob  Conditional 
Fee— Bight  of  Entey. 

So  long  as  a  qualified  fee  remains,  the  gran- 
tor or  his  heirs  have  no  right  to  enter  od  the 
lands. 

Appeal  from  Supreme  Court. 

Suit  by  the  Camden,  Atlantic  &  Ventnor 
tiand  Company  against  the  West  Jersey  ft 
Seashore  Railroad  Company  and  others. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal.    Reversed. 

Bourgeois  A:  Ooulomb,  of  Atlantic  City, 
for  appellants. 

J<An  S.  Wesfcoott,  of  Atlantic  City,  and 
Lewis  Starr,  of  Camden,  for  appellee. 


CAMDEN,  ATLANTIC  &  VENTNOR  LAND 
CO.  V.  WEST  JERSEY  &  S.  R.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jentey. 
Nov.  18.  l&ia) 

1.  Deeds  *=>90— Constbuctiok. 

Every  part  of  a  written  instrument,  as  a 
deed,  must  be  given  effect  if  possible. 


GTTMMBRH,  tJ.  J.  This  is  an  appeal  from 
a  Judgment  of  the  Supreme  Court,  entered 
in  an  ejectment  suit  based  upon  a  verdict 
directed  for  the  plaintiff.  The  facts  in  the 
case  were  stipulated,  and,  of  course,  are  not 
In  dispute. 

The  locus  In  quo  was  conveyed  by  the  Cam- 
den &  Atlantic  Land  Company  to  the  Camden 
&  Atlantic  Railroad  Company  by  a  deed  of 
conveyance  dated  May  1,  1871,  and  duly  re- 
corded. The  West  Jersey  ft  Seashore  RaU- 
road  Company  is  the  successor  in  title  to 
the  Camden  &  Atlantic  Railroad  CMnpany. 
The  Camden,  Atlantic  ft  Ventnor  Land  Com- 
pany, the  plaintiff  below,  has  succeeded  to  all 
the  rights  of  the  Camdra  ft  Atlantic  Land 
Company  (if  any)  In  the  lands  embraced  In 
the  present  controversy. 

In  April,  1916,  the  West  Jersey  dc  Seashore 
Railroad  Company  conveyed  a  certain  por- 
tion of  the  premises  to  one  Frank  Ruffo,  who 
entered  into  possession  thereof.  About  the 
same  time  the  company  conveyed  another  por- 
tion of  the  land  to  one  Armand  Nichols,  who 
entered  Into  the  possession  of  his  moiety. 
Both  of  these  parties  were  in  possession  of 
the  respective  parcels  so  conveyed  at  the  time 
this  suit  was  bronght ;  the  railroad  company 
being  then  in  poesesslcm  of  the  remaining 
portion  of  the  land. 
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The  rl«bts  of  the  parties  berebi  ooncededly 
depend  opon  tbe  tine  cuustructlon  of  the 
deed  of  May  U  1871.  Tbe  considentloa  tor 
tbe  Gonreyanoe  was  $^S0.  /tbe  giantiiig 
daoM  tberdn  la  aa  foUowa: 

"Tbe  party  of  die  fint  part  far  and  by  tbeee 
preaenta  do  grant,  bargain,  adi  and  eoorey  un- 
to tbe  Mid  party  of  tbe  second  part,  tbeir  soc- 
ceasor*  and  aaaigna,  all  tbe  foDoviiig  described 
lot  or  atrip  of  Uod  aitnate  m  Atlantic  City," 
etc.,  "togetber  witb  all  tbe  ricbta.  members, 
priTileges  and  appnrtenanoes  to  tbe  aame  be- 
loDgins,  or  in  any  wiae  appertaining,  and  all  tbe 
eatate  of  the  said  party  of  tbe  first  part  el.  In 
and  to  the  aame." 

Tbeo  f  oUowB  the  habendiim  danse  In  these 
words: 

"To  have  and  to  bold  tbe  same  onto  tbe  said 
parties  of  tbe  second  part,  tbeir  aocceasors  and 
aaaigna,  for  tbe  parpoaea  of  tbe  aaid  railroad 
for  and  daring  tbe  oontinnance  of  tbe  nniA  rail- 
road, to  tbeir  only  nae,  benefit  and  behoof  for- 
ever." 

The  theory  of  the  trial  Jndge,  and  the 
contention  before  n«  of  conosel  for  the  re- 
apondento,  is  that  the  effect  of  the  habendmn 
clause  in  the  deed  is  to  create  a  base  or  qnal- 
ified  fee,  determinable  by  the  abandonment 
by  the  grantee  or  its  successors  of  the  use 
for  railroad  purposes  of  the  lands  conveyed. 
This  theory  is  rested  largely  upon  the  opin- 
ion delivered  by  this  court  in  the  case  of 
Pipe  Line  Co.  v.  T>.,  L.  &  W.  B.  R.  Co.,  62 
N.  J.  Law,  254,  41  Aa  759,  42  L.  R.  A.  672. 
The  qnestion  there  presented  for  determina- 
tion was  whether  the  Pipe  Line  Company 
bad  a  legal  right  to  enter  uix>n  lands  con- 
veyed by  one  Stewart  to  the  Morris  &  Essex 
Railroad  Company  (the  predecessor  in  title  of 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company),  and  construct  thereon  a 
part  of  Its  pipe  line  system.  Tbe  Stewart 
deed  contained  a  covenant  on  the  part  of 
the  grantee  to  construct  and  maintain  a  way 
under  its  tracks  for  the  purpose  of  affording 
the  grantor  access  from  the  portion  of  his 
farm  which  lay  on  one  side  thereof  to  the 
portion  lying  on  the  other  side.  The  pipe 
line  was  laid  under  the  surface  of  this  way. 
In  considering  this  question  the  court  took 
occasion  to  discuss  the  effect  of  tbe  haben- 
dum clause  contained  in  tbe  deed,  which  was 
"to  have  and  to  hold  the  said  above  described 
•  •  •  land  and  premises,  with  the 
appurtenancesi  unto  the  Morris  &  Essex 
Railroad  Company  and  its  successors  and 
assigns  forever,  for  all  the  purposes  mention- 
ed in  its  said  act  of  incorporation  and  the 
several  supplements  thereto  passed  and  to 
be  passed" ;  the  purposes  mentioned  in  the 
act  of  Incorporation  being  tbe  construction 
and  operation  of  the  company's  railroad.  It 
was  declared  by  the  court  that  tbe  effect 
of  the  words  "for  all  the  purposes,"  etc.,  con- 
tained in  the  habendum,  amounted  to  a  qual- 
ification of  the  fee  that  inured  to  the  com- 


pany by  0ie  opentlTe  words  of  the  grant, 
and  that  tbe  estate  acquired  liy  It  was  a 
qnalllled  tee,  or  a  fee  simide  determinable. 
The  fact  that  the  raUroad  company  was 
nsing  for  railroad  puipuaea  tbe  land  convey- 
ed at  the  time  of  flie  entry  by  flie  Pipe  LSne 
Company  was  not  disputed,  and  it  was  there- 
fore held  by  the  court  that  such  oitry  was 
in  violation  of  the  il^tts  of  Uie  railroad  com- 
pany as  the  owno'  of  a  qualified  fee  which 
had  not  yet  l)een  determined. 

It  win  be  observed  from  the  above  recital 
that  the  character  of  the  estate  vested  In 
the  railroad  comiiany  by  tbe  Stewart  deed 
was  not  directly  involved  in  the  solution  of 
the  question  determined;  for  the  act  of  the 
Pipe  Une  Company  was  clearly  tortious, 
whether  the  railroad  company  held  an  estate 
in  fee  simple  absolute,  or  whettter  It  beld 
a  qualified  or  base  fee  wliicb  Iiad  not  been 
determined.  In  calling  attention  to  the 
fact  that  the  decision  of  the  case  did  not 
necessarily  Involve  a  determination  of  the 
effect  to  be  given  to  the  habendum  clause  of 
tbe  deed,  we  are  not  to  t>e  understood  as 
expressing  any  doubt  as  to  the  correctness 
of  the  construction  put  upon  it.  We  observe, 
however,  that  there  is  very  respectable  au- 
thority in  other  Jurisdictions  for  the  view 
that  a  declaration  in  a  habendum  that  the 
grant  is  f9r  a  special  purpose,  without  other 
words,  does  not  operate  to  debase  a  fee  simple 
absolute,  created  by  the  granting  clause  of 
the  deed,  to  a  qualified  or  determinable  fee, 
particularly  where  the  purpose  declared  Is 
the  only  one  for  which  the  grantee  can  law- 
fully hold  real  estate. 

We  consider,  however,  that  the  doctrine 
of  tbe  cited  case  is  not  applicable  to  that 
which  is  now  before  us.  If  the  habendum 
clause,  after  providing  that  the  grantee  was  i 
to  have  and  hold  the  lands  conveyed  to  it,  | 
its  successors  and  assigns,  for  the  purposes 
of  its  railroad,  and  had  stopped  there,  the 
Pipe  Line  Case  would  be  apposite.  But  this 
is  not  the  situation.  The  habendum  further 
declares  that  the  grantee  Is  to  hold  the  lands 
conveyed  "for  and  during  the  continuance 
of  the  said  railroad."  Conceding  the  soundness 
of  the  principle  that  where  the  habendum 
clause  declares  the  grantee  shall  hold  the 
land  granted  for  a  specific  purpose,  and  not 
more,  his  estate  is  determined  when  that  pur- 
pose is  abandoned,  this  doctrine  can  have  no 
application  where  the  habendum  in  a  subse- 
quent clause  negatives  the  idea  that  tbe 
words  constitute  a  limitation  upon  the  dura- 
tion of  the  estate,  by  expressly  declaring 
that  the  fee  of  the  grantee  shall  continue  so 
long  as  certain  conditions  shall  remain  un- 
changed, or  until  a  certain  event  shall  have 
happened,  or  during  a  designated  period 
wbich  may  I)e  either  definite  or  indefinite  in 
extent. 

[1, 2]  The  vieTT  of  the  trial  court,  and  the 
argument    of   counsel   for   the   respondentt 
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practicaUj  nnlUfy  tbe  force  of  the  latter 
clause  In  the  habendnm  b^ore  ns>  overlook- 
ing the  rule  of  constmction  that  every  part 
of  B  written  Instrument  must  be  given  eCFect, 
If  possible.  In  our  opinion  the  insertion  of 
tbe  words  "for  and  during  the  continuance 
of  the  said  railroad,"  in  the  habendum,  ren- 
ders the  estate  of  the  grantee  determinable 
cnly  if  and  when  Its  railroad  shall  have  ceas- 
ed to  exist. 

[J,  4]  It  may  be  true,  as  is  argued  on  be- 
half of  the  respondent,  that  the  conveyance 
of  these  lands  by  the  railroad  company  to 
third  parties  was  a  perpetual  abandonment 
of  their  use  for  railroad  purposes,  and  that 
FTich  action  was  a  violation  of  their  contract 
as  exhibited  In  the  deed.  We  notice,  how- 
ever, that  the  first  section  of  tiie  charter  of 
the  Camden  &  Atlantic  Railroad  Company 
suthorlzes  it  to  purchase,  hold,  and  convey 
lands  necessary  or  expedient  for  the  objects 
of  Its  incorporation  (P.  L.  1862,  p.  263) ;  and 
it  may  well  be  that  under  proper  circum- 
stances a  conveyance  of  land  already  aequlr- 
(^  by  It  Is  an  act  done  In  the  execution  of 
the  purposes  for  which  the  comimny  was 
created.  But  It  Is  not  necessary,  in  the  de- 
termination of  the  case  before  us,  to  take  up 
the  consideration  of  this  matter.  Conceding 
that  the  conveyances  by  the  appellant  com- 
pany were  in  violation  of  Its  obligations 
tmder  tbe  deed,  these  breaches  of  its  con- 
tract did  not  operate  to  divest  it  of  the  estate 
which  it  held  In  the  lands,  and  cause  them 
to  revert  to  the  grantor  or  Its  successor.  The 
qualified  fee  vested  In  the  railroad  company 
still  remains  in  it  or  its  grantees ;  and,  as  is 
tated  in  the  Pipe  Une  Company  Case,  62 
X.  J.  Law,  268,  268,  41  Atl.  page  764  "so  long 
as  the  qnallfled  fee  remained  the  grantor  or 
bis  heirs  had  no  right  of  entering  uiwn  the 
lands." 

The  condusicm  we  reach  on  the  whole  case 
is  that  a  verdict  should  have  been  directed 
In  favor  of  the  appellants,  instead  of  against 
them,  and  that  the  Judgment  under  review 
most  be  reversed. 


XEW  TORK  CENT.  R.  CO.  v.  PBTROZZO. 
(No.   ».) 

(Court  of  Brror*  and  Appeals  of  New  Jersey, 
Nov.  18,  191&) 

(Syllabut  hy  the  Court.) 

L  EvincNCB  €=>71  —  Rboeipt  of  Notice  bt 
Maii/— PBEsmcnioN. 
The  evidence  showing  without  contradic- 
tion the  sending  of  a  written  notice  by  mail 
is  tbe  nsual  manner,  tbe  legal  presumption  that 
SDch  notice  was  received  stood  unchallenged, 
and  it  was  properly  removed  from  the  consid- 
eration of  the  jury. 


2.  Apfku>   -UTD    Bbbob   «s3232(2)— Assiqh- 

MENT  or  Ii}BB0»— GOHBIDXKATION  OT  OBJXO- 

Tios— Scope. 
The  court  having  directed  a  verdict  for 
plaintiff  for  a  specified  amount,  which  amount 
was  disputed  at  the  trial  only  as  to  the  pro- 
priety of  a  rate  of  |1  per  day  as  a  factor,  and 
in  no  other  respect,  hM,  that  on  appeal  an  ob- 
jection that  the  period  of  time  for  which  such 
rate  was  charged  was  unreasonable  was  unten- 
able, as  not  within  tlie  objection  to  the  direc- 
tion, the  exception,  or  the  ground  of  appeal 
assigned. 

Appeal  from  Supreme  Court. 

Action  by  the  New  York  Oentrar  Railroad 
Company  against  Frank  Petroezo.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

C.  Franklin  WUsoo,  of  Morristown,  for  ap- 
pellant. 

Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  appellee. 

PARKER,  J.  Th*  appeal  is  from  a  Judg- 
ment entered  on  a  verdict  directed  in  favor 
of  the  railroad  company,  plaintiff,  on  a  claim 
for  storage  at  $1  a  day,  as  provided  la  the 
ofiidal  tariff  under  ttie  Interstate  Commerce 
Act  (Act  Feb.  4.  1887,  C.  104,  iS4  Stat.  379), 
of  certain  empty  orates  or  boxes  which  had 
contained  fruit  and  which  had  been  reship- 
ped  over  the  plaintiff's  line  by  Petrozzo, 
the  defendant,  and  purchaser  of  the  fmlt,  to 
Millspaugh  &  Smith,  the  sellers  thereof.  The 
empties  had  been  resblpped  to  (Millspaugh  ft 
Smith  in  order  to  obtain  a  credit  for  them 
on  Petrozzo'a  account  Millspaugh  &  Smith 
refused  to  receive  them.  The  carrier  notified 
Petrozzo  and  asked  instructions  as  to  their 
disposition  which  be  failed  \  to  give.  They 
were  thmi  placed  in  storage  wlQi  notice  to 
Petrozzo  of  that  fact,  and  that  storage  charg- 
es would  run  at  $1  per  day.  He  disclaimed 
all  interest  in  the  matter  on  the  ground  that 
they  were  the  property  of  Millspaugh  & 
Smith.  After  some  months  the  company  sold 
the  crates  at  auction  for  $6  and  sued  for  the 
storage  at  |1  per  day,  less  the  $&  received. 

This  was  the  plaintiff's  case,  of  which  there 
was  no  substantial  contradiction^  It  did  ap- 
pear that  at  the  outset  tbe  carrier  in  tender- 
ing to  Millspaugh  &  Smith  had  erroneously  . 
claimed  some  $36  freight  which  Petrozzo  bad 
paid  in  advance,  nils,  however,  was  discov- 
ered, the  error  corrected,  and  tender  again 
made  to  Millspaugh  &  Smith  free  of  freight 
charges,  but  they  again  refused  to  receive  the 
crates,  this  time  on  the  ground  that  they 
were  broken  and  worthless.  This,  of  course, 
raised  an  issue  between  Petrozzo  and  Mills- 
paugh &  Smith  to  which  the  carrier  was  not 
a  party,  and  the  trial  Judge  properly  said 
that  in  that  event  the  carrier  was  entitled 
to  look  to  the  shipper  to  take  away  the  goods 


«s>Far  otiur  caaes  ■••  iam«  topic  and  KSY-NUMBBR  In  all  Ker-NumtMrad  DlgesU  aod  IndazM 


Digitized  by 


Google 


232 


105  ATLANTIC  BSPORTBB 


(N.J. 


and  settte  bis  dispute  with  Mlllspaugh  & 
Smith  Irrespective  of  theit  claims. 

[1]  It  also  appeared  that  the  final  notice 
to  Petrozzo  stating  the  consignee's  second 
refusal  on  the  correct  ground  and  warning 
Mm  of  the  accrual  of  storage  charges  was 
In  the  form  of  a  letter  to  Petrozzo's  counsel, 
who  had  intervened  in  the  previous  tele- 
graphic correspondence,  and  whose  authori- 
ty was  conceded.  Said  counsel,  however, 
would  not  admit  the  receipt  of  this  letter, 
though  the  proof  was  adequate  and  uncontro- 
verted  that  it  had  been  written  and  mailed 
in  due  course.  On  the  other  hand,  counsel 
refused  to  deny  its  receipt,  saying  simply 
that  he  could  not  find  it  in.  the  files  and  did 
not  find  in  his  retained  copies  any  answer 
to  it. 

The  argum«j,t  for  appellant,  made  on  print- 
ed brief,  presents  two  points  as  impugning 
the  direction  below:  First,  that  there  was  a 
jury  question  as  to  whether  consignee  refus- 
ed the  goods  because  of  freight  diarges  or 
because  of  their  condition ; .  secondly,  that 
there  was  a  jury  question  whether  tbe  car- 
rier allowed  charges  to  accumulate  for  an  un- 
reasonable time  before  selling. 

The  first  point  is  fully  met  by  the  nn- 
contradicted  evidence  touching  the  second 
tender  to  consignee  free  of  freight  and  their 
refusal  to  accept  because  of  the  condition  of 
the  shipment. 

[2]  The  second  point  is  not  properly  before 
us,  as  it  was  not  made  at  the  trial,  nor  Is  it 
adequately  assigned  as  a  ground  of  appeal. 
When  the  direction  of  a  verdict  was  under 
consideration,  the  points  debated  were  wheth- 
er as  a  court  question  there  was  notice  to 
defendants  of  the  second  refusal  by  consign- 
ees; the  ownership  of  the  shipment;  and 
the  propriety  of  a  charge  of  $1  a  day  for 
storage.  At  no  time  was  It  intimated  for  the 
defense  that  the  carrier  waited  an  unreason- 
able time.  Furthermore,  while  the  court  an- 
nounced to  counsel  his  conclusion  to  direct  a 
verdict  for  a  specified  amount,  ?208.25,  and 
gave  counsel  an  exception  to  his  "ruling,"  a 
reading  of  the  stenographic  report  of  the 
trial,  and  especially  of  the  colloquy  between 
court  and  counsel,  makes  It  entirely  clear 
that  the  "ruling"  excepted  to  was  the  direc- 
tion to  the  Jury  to  find  for  the  plaintifr,  not 
the  ascertainment  of  the  amount  of  such 
finding.  The  sole  ground  of  appeal  Is  that 
the  trial  judge  "directed  a  verdict  In  favor  of 
the  plaintifC  and  against  the  defendant,  over 
the  objection  of  the  said  defendant,  whereas 


tbe  trial  judge  should  have  submitted  the 
case  to  the  Jury  for  its  verdict" 

This  court  has  shown  some  liberality  In 
laying  hold  of  a  question  of  fact  apparent  on 
the  testimony,  but  ignored  by  trial  counsel, 
as  a  reason  for  reversing  the  action  of  a 
trial  court  In  taking  the  case  from  the  jury. 
In  Bower  v.  Bower,  78  N.  J.  Law,  387,  74 
Atl.  522,  counsel  for  plaintiff  In  error  over- 
looked or  Ignored  a  plain  Issue  of  fact  ap- 
pearing on  tbe  evidence,  whether  or  not  a 
bond  pleaded  as  a  set-off  had  been  paid,  and 
we  held  that,  as  it  was  error  for  the  court, 
in  directing  a  verdict,  to  Ignore  this  Issue, 
an  exception  to  the  direction  would  support 
a  review  on  that  ground.  In  Camden  v.  Mc- 
Andrews  &  Forbes  Co.,  85  N.  J.  Law,  260,  266, 
88  Atl.  1034,  there  was  a  nonsuit  in  ejectment, 
although  plaintiff  was  dearly  entitled  to  a 
part  of  the  land  sued  for,  and  a  nonsuit  as  to 
aU  was  consequently  error.  Plaintiff's  coun- 
sel did  not  urge  this  point  against  the  non- 
suit at  the  trial,  but  we  said  the  court  should 
nevertheless  have  noticed  it  We  think  the 
distinction  between  those  decisions  and  the 
case  at  bar  is  that  In  the  former  cases  the 
error  went  to  the  root  of  the  case,  to  the 
right  of  recovery  vel  non,  and  the  issue  was 
both  apparent  and  fundamental;  whereas 
in  the  case  before  us  the  point  Is  incidental, 
relating  only  to  the  amount  and  not  to  the 
right  of  recovery,  and  not  apparent  la  the 
evidence.  It  was  not  an  issue  unless  made 
such  by  the  defense.  Given  the  liability  of 
defendant  for  any  storage,  he  was  prima  fa- 
cie liable  at  the  rate  of  $1  a  day  after  notice 
until  his  goods  were  removed  or  sold,  if  the 
time  of  holding  them  was  unreasonably  long, 
this  was  a  defense,  and  should  have  been  as- 
serted as  such.  Not  being  asserted,  the  plain- 
tiff was  not  required  to  meet  it  nor  tbe  court 
to  assume  its  potential  existence,  especially 
as,  if  asserted  in  due  season,  it  could  well 
have  led  to  considerable  additional  evidence 
on  both  sides. 

We  conclude,  then,  that  the  trial  court  was 
not  required  to  take  notice  of  the  i)0lnt  of  Its 
own  motion ;  that,  as  it  was  not  made  at  the 
trial,  it  was  necessarily  not  the  subject  of  an 
exception,  and  hence  unsupported  by  a  ground 
of  appeal  challenging  the  direction  of  a  ver- 
dict at  large.  Consequently  It  should  not  be 
considered  here.  Smith  v.  Smith's  Executor, 
80  N.  J.  Law,  282,  101  Atl.  254 ;  Neff  v.  Han- 
nan,  85  N.  J.  Law,  382,  88  Atl.  1068 ;  State  v. 
Johnson,  104  Atl.  593. 

The  judgment  will  be  affirmed. 
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HKILEB  V.  GOODMAN'S  MOTOR  EXPRESS 
VAN  &  STORAGE  CO.    (No.  49.) 

(Coart  of  Vrrors  and  Appeals  of  New  Jersey. 
Not.  18, 1918.) 

(Bt/llaiut  Iv  the  Court.) 
L  Tbial  ®=3l48— I/eavb  to  Withdraw  Ju- 

BOB— UlSCBETION   Or  TBUI.  COUBT. 

Leave  to  withdraw  a  jnror  i«  a  favor,  not 
a  right,  and  rests  within  the  sound  discretion 
of  the  trial  court. 

2.  Wab  «=»10(2)  —  Alien  E^EMT— Pueadiko 
Defense. 

The  defense  of  alien  enemy,  in  order  to  be 
considered  in  an  action  at  law,  should  be  made 
a  part  of  the  record,  and  stated  with  accuracy 
by  an  appropriate  pleading,  or  motion  under 
our  present  practice.  It  is  not  forored  by  in- 
tendment. 

3.  DisuissAL  AND  NoNSUiT  «=>63(C)  —  Wab 
$=3 10(2)  —  AXJBN  Enkjiy  —  Disabilities  — 
Act  or  Ck>NOBKsa. 

Plaintiff,  a  dtiaen  of  Germany  residing  in 
this  state  and  earning  bis  living  here,  sued  for 
damages  sustained  by  reason  of  a  collision  be- 
tween bis  motorcycle  and  an  automobile  van. 
At  the  trial  it  appeared  that  he  was  bom  in 
(jermany,  had  never  been  naturalised  in  this 
country,  and  was  living  and  working  in  this 
state  as  aforesaid.  UtUi,  that  it  was  improper 
to  nonsuit  him  on  the  ground  that  he  was  an 
alien  enemy,  first,  because  the  defense  had 
not  been  pleaded  or  otherwise  entered  upon  the 
record;  secondly,  because  the  alien  enemy  rule 
is  not  applicable  to  a  citizen  of  an  enemy  coun- 
try peaceably  residing  and  doing  business  here 
with  the  Implied  license  and  permission  of  our 
government;  there  being  nothing  to  show  that 
he  was  within  any  of  the  classes  denounced  by 
the  Trading  with  the  Enemy  Act  or  any  preai- 
ileotial  proclamation. 

(Additional  Syllalu*  hy  Editorial  Staff.) 

4.  Wab  «es>10(2)— Alibn  Eneh;— Residenob. 

The  place  of  residence  and  the  place  of  con- 
ducting business  ia  an  essential  test  in  the  ap- 
plication of  the  rule  of  alien  enemy. 

Appeal  from  Supreme  Court 

Suit  by  WilUam  J.  Heller  against  the 
Goodman's  Motor  Express  Van  &  Storage 
Company.  Judgment  of  nonsuit,  and  plain- 
tiff appeals.  Reversed,  and  case  remanded 
for  a  venire  de  novo. 

John  Winans,  of  New  Tork  City,  for  ap- 
pellant. 

Randolpb  Perkins,  of  Jersey  City,  for  ap- 
pellee. 

PABElER,  J.  Tbe  suit  was  to  recover 
damages  for  personal  injuries  claimed  to 
have  been  sustained  by  the  plaintiff  below 
by  reason  of  a  collision  between  a  motor- 
cycle oa  whldt  plaintift  was  riding  and  an 
automobile  ran  belonging  to  and  operated 


by  a  servant  or  servants  of  the  defendant 
At  the  trial  the  plaintiff  was  nonsuited  on 
the  sole  ground  that  he  was  an  alien  enemy 
of  the  United  States,  and  was  therefore  bar- 
red from  maintaining  an  action.  This  is 
urged  as  error,  and  also  that  the  court  re- 
fused the  application  of  the  plaintiff,  when 
the  question  of  nonsuit  was  under  considera- 
tion and  argument,  to  withdraw  a  juror  and 
award  a  mlstrlaL 

The  alienage  of  the  plaintiff  was  not  made 
to  appear  until  the  latter  part  of  his  cross- 
examination,  and  it  is  worth  while  to  quote, 
at  this  point  the  exact  testimcmy  In  that 
regard: 

"Q.  You  say— where  were  you  bom,  Mr.  Heil- 
er?  A.  What's  that?  Q.  Where  were  you 
bom?  A.  Germany.  Q.  When?  A.  August  18, 
1895.  Q.  Are  you  a  naturalized  American  citi- 
zen? A.  No,  sir.  Q.  So  you  were  born  in 
Germany?  A.  Tes,  sir.  Q.  You  are  not  an 
American  citizen?    A.  No,  sir." 

This  seems  to  be  everything  in  the  testi- 
mony upon  the  point.  The  alienage  and  en- 
mity of  plaintiff  was  not  In  any  manner  set 
up  in  the  pleadings,  nor  was  any  applica- 
tion made  at  the  trial  to  amend  the  answer 
or  place  this  defense  upon  the  record  by  a 
special  motion  as  provided  by  the  Practice 
Act  of  1912  (Act  March  28,  1912  [P.  L.  377]J. 
The  motion  was  made  as  a  motion  to  non- 
suit, purely  incidental  to  the  progress  of 
the  trial  upon  a  complete  record. 

II]  The  alleged  error  of  the  court  in  re- 
fusing to  withdraw  a  Juror  may  be  dismiss- 
ed in  a  few  words,  and,  indeed,  Is  In  no  way 
essential  to  the  determination  of  the  main 
question  now  Involved,  although  It  is  worth 
while  to  advert  to  It  as  a  matter  of  prac- 
tice. The  general  rule,  as  laid  down  recent: 
ly  by  this  court.  Is  that  the  refusal  to  with- 
draw a  juror  and  thereby  produce  a  mis- 
trial is  a  matter  that  rests  In  the  discretion 
of  the  trial  judge,  and  Is  not  assignable  for 
error.  Bradley  v.  Cleary  Co.,  86  N.  J.  Law, 
338,  90  Atl.  101.5.  The  same  rule  obtains  In 
New  York,  where  it  has  been  said  by  the 
Court  of  Appeals  of  that  state  that  "leave 
to  withdraw  a  juror  is  a  favor,  not  a  right, 
and  has  always  been  held  to  rest  within  the 
sound  discretion  of  the  court."  Cattano  v. 
Metropolitan  Street  Railway  Co.,  173  N.  Y. 
565,  572,  66  N.  E.  563,  565;  Chesebrongh  v. 
(Jonover,  140  N.  Y.  382,  388,  35  N.  E.  638, 
635.  Conceding  for  present  purposes  that 
exceptional  circumstances  might  remove  the 
case  from  the  operation  of  this  rule,  we  find 
nothing  In  the  case  at  bar  to  justify  such  a 
course. 

[2,  3]  With  respect  to  the  granting  of  the 
motion  to  nonsuit,  however,  we  consider  that 
there  was  clear  error,  and  this  for  two  rea- 
sons :  First,  because  the  issue  was  not  rais- 
ed upon  the  pleadings;  and,  secondly,  and 
more  ftmdamentally,  because  plaintiff  was 
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not  shown  to  be  wtthln  fbe  class  of  aJl&i 
enemies  barred  from  maintaining  an  action, 
either  by  tbe  mles  of  tbe  common  law,  or 
under  the  recent  statutes  of  Congress  ap- 
plicable to  that  subject. 

The  fundamental  rule  as  laid  down  in  the 
boolis  is  that  no  action  can  be  maintained, 
either  by  or  in  favor  of  an  alien  enemy. 
Brandon  v.  Jfesblt,  6  T.  R.  23,  2  B.  B.  C. 
&19.  But  tbe  rule  seems  to  be  equally  well 
settled  that  this  defense  must  be  set  ap  by  a 
special  plea.  The  authorities  are  scnnewhat 
confused  as  to  whether  the  plea  at  common 
law  was  to  be  classified  as  a  plea  in  abate- 
ment or  a  plea  in  bar,  but,  for  present  pur- 
poses, this  is  immaterial.  1  Chitty,  Pleading, 
pp.  481,  483,  514.  The  precision  required 
in  such  a  plea  Is  indicated  by  our  early 
case  of  Coxe  v.  Oulick,  10  N.  J.  Law,  828, 
where  the  plaintiff  was  an  alien,  but  not  an 
enemy,  and  as  such  was  disqualified  by  the 
existing  law  from  holding  real  estate  in  this 
state.  A  leading  case  is  Burnside  v.  Mat- 
thews, 54  N.  T.  78,  where  the  court  intimat- 
ed that  if  the  defense  had  been  properly  set 
up,  it  would  hare  prevailed,  but  refused  to 
recognize  It  because  it  was  not  pleaded. 
Similar  cases  in  Massachusetts,  with  anno- 
tations, are  Sewall  ▼.  Lee,  9  Mass.  363,  Mar- 
tin V.  Woods,  9  Mass.  377,  and  cases  in  the 
footnote  to  page  366.  In  the  English  case 
of  Ex  parte  Bonssmaker,  13  Vesey,  71,  33 
English  Reprint,  221,  Lord  Chancellor  Ers- 
kine  remarked  that  a  court  of  law  would  not 
take  notice  of  the  objection  (of  alien  enemy) 
without  a  plea,  and  even  in  chancery  it  was 
held  that  there  was  no  presumption  in  favor 
of  the  plea,  and  that  the  facts  must  be  strict- 
ly set  up.  Burk  v.  Brown,  2  Atkins,  397. 
Under  the  Practice  Act  of  1912  and  rules 
germane  thereto,  it  would  seem  that  this  de- 
fense may  be  made  by  a  motion  substituted 
for  plea  in  abatement  (Rule  66  of  1903)  or 
by  answer  If  considered  as  a  plea  In  bar  at 
common  law.  The  precise  form  in  which  the 
defense  is  put  upon  the  record  is  not  so  ma- 
terial as  that  it  shall  be  squarely  placed  up- 
on the  record  and  with  reasonable  precision 
corresponding  to  that  required  at  common 
law.  As  already  stated,  this  was  not  done; 
and  the  defense  was  therefore  not  main- 
tainable as  a  matter  of  practice. 

But  there  is  a  broader  and  more  funda- 
mental reason  for  holding  that  there  was 
error  In  denying  the  plaintiff  his  right  to 
prosecute  the  action,  viz.  that  he  was  not 
shown  to  be  within  the  class  to  which  the 
rule  is  applicable.  That  rule,  as  Just  quot- 
ed from  the  English  ruling  cases,  uses  the 
words  "alien  enemy,"  but  does  not  under- 
take to  define  or  limit  the  term,  although  it 
has  been  most  carefully  defined  In  the  cases, 
both  In  England  and  in  this  country.  In 
the  leading  case  of  Wells  v.  Williams,  1  Lord 
Raymond,  282,  defendant  pleaded  that  the 
plaintiff  was  an  alien  enemy,  and  came  into 
England  without  a  safe  conduct,  and  con- 


cluded in  bar,  to  which  tbe  plaintiff  replied 
that  at  the  time  of  the  making  of  the  bond 
sued  on,  plaintiff  was  and  still  is  in  Eng- 
land by  the  license  and  under  the  protection 
of  the  king.  To  this  the  defendant  demurred, 
but  the  court  held  that  one  who  comes  into 
the  country  tn  time  of  peace  without  a  safe 
conduct  and  lives  here  thereafter  under  tbe 
protection  of  the  king,  and  the  war  after- 
wards begins  between  the  two  nations,  may 
still  maintain  an  action.  The  case  is  also 
reported  in  1  Salkeld,  46,  and  Lut.  34. 

In  1793  the  case  of  Daublgny  v.  Davallon 
was  decided  by  the  Court  of  Exdiequer,  and, 
without  going  into  the  precise  issues  of  tbe 
case,  It  is  sufficient  to  quote  from  the  deliver- 
ance by  Lord  Chief  Baron  Macdonald  in  2 
Anstruther  at  page  467: 

"However  the  law  may  oricinally  have  stood, 
it  is  now  settled  that  alien  friends  have  a  right 
to  institute  suits  in  the  king's  courts  for  the 
recovery  of  their  rights;  they  come  into  this 
country,  either  as  was  formerly  the  case,  with 
a  letter  of  safe  conduct,  or  under  a  tacit  per- 
mission which  presumes  that  authority.  So, 
if  they  continue  to  reside  here  after  a  war 
breaks  out  between  the  two  countries,  they  re- 
main UBder  the  benefit  of  that  protection,  and 
are  impliedly  temporary  subjects  of  this  king- 
dom. But  if  the  right  of  suing  for  redress  of 
the  injuries  they  received  were  not  allowed 
them,  the  protection  afforded  would  be  incom- 
plete and  merely  nominal." 

It  Is  worthy  of  note  that  Judge  Story,  in 
his  treatise  on  equity  pleading,  bas  frankly 
incorporated  this  deliverance  into  the  text 
of  his  work.    Story,  Equity  Pleading,  {  52. 

While,  on  the  one  hand,  aliens  who  are 
subjects  of  a  hostile  country,  but  living  and 
conducting  their  affairs  within  the  jurisdic- 
tion by  the  sanction  and  under  the  protec- 
tion of  the  government,  are  not  included 
within  the  class  of  alien  enemies  to  which 
the  rule  applies,  so,  on  the  other  hand,  natu- 
ral-bom subjects  and  citizens  living  within 
a  hostile  country  and  conducting  their  af- 
fairs there  are  brought  within  the  rule  by 
reason  of  those  facts,  and  for  a  fundamental 
reason  of  public  policy  well  recognized  in 
the  books,  vis.  that  no  benefit  to  the  enemy 
country,  direct  or  indirect,  should  be  pei^ 
mitted  to  accrue  or  result  from  the  main- 
tenance of  the  action.  And  so.  In  a  case 
where  parties  plaintiff,  though  natural-born 
citizens,  were  resident  and  doing  business  in 
a  hostile  country,  they  were  not  permitted 
to  maintain  their  claim  in  the  English  courts. 
McConnell  v.  Hector,  3  Bosnnquet  &  Puller, 
113;  127  English  Reprint,  61.  In  that  case. 
Lord  Alvanley,  Chief  Justice,  said: 

"The  question  is  whether  a  man  who  resides 
under  the  allegiance  and  protection  of  a  hostile 
state  for  all  commercial  purposes  is  not  to  be 
considered  to  all  civil  purposes  as  mocb  an 
alien  enemy  as  if  he  were  bom  there.  If  we 
were  to  h<jd  that  he  was  not,  we  most  contra- 
dict all  the  modern  authorities  upon  Uua  sub- 
ject."   ■ 
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The  law  was  fuUy  and.  In  onr  view,  most 
satisfactorily  laid  down  by  Lord  Beading, 
somewhat  oUter,  perhaps,  bat  Justifiably,  in 
Tiew  of  the  Importance  of  the  question,  In  a 
group  of  cases  decided  together,  and  which 
may  be  cited  under  the  name  of  Porter  t. 
Freudenberg,  1915,  1  K.  B.  857,  especially  at 
pages  867  and  868,  where  he  held  that  the 
object  of  the  rule  Is  to  prevent  anything  that 
will  be  of  advantage  to  the  enemy  state. 
'Trading  with  a  British  subject,"  he  said, 
"or  the  subject  of  a  neutral  state  carrying 
on  business  in  the  hostile  territory,  is  as 
much  assistance  to  the  aUen  enemy  as  if  it 
were  with  a  subject  of  the  enemy  nationality 
carrying  on  business  in  the  enemy  state,  and 
therefore,  for  the  purpose  of  enforcement  of 
dvll  rights,  they  are  treated  as  alien  ene- 
mies. It  is  clear  law  that  the  test  for  this 
purpose  is  not  nationality,  but  the  place  of 
carryUtg  on  the  business."  Be  cited  the  cas- 
es of  Wells  V.  Williams  and  MoConnell  t. 
Hector,  supra,  and  also  the  more  recent 
case  of  Jansen  v.  Driefonteln  Consolidated 
Mines,  1902  A.  C,  at  pages  505,  506,  where 
it  Is  held  that: 

"Aa  Ehig-lishmah  carrying  on  business  in  an 
enemy's  country  is  treated  as  an  alien  enemy 
in  considering  the  validity  or  invalidity  of  bis 
commercial  contracts;  and,  again,  the  subject 
of  a  state  at  war  with  tlds  country,  but  who 
is  carrying  on  business  here,  or  in  a  foreign 
neutral  country,  is  not  treated  as  an  alien  ene- 
my. The  validity  of  his  contracts  does  not  de- 
pend on  his  nationality,  or  even  on  what  is 
his  real  domicile,  but  on  the  place  or  places 
where  he  carries  on  his  business  or  buainesses." 

Lord  Beading,  In  the  Porter  Case,  criticiz- 
ed this  passage  as  somewhat  Inaccurate,  be- 
cause the  court  had  in  mind  only  a  trading 
corporation  as  a  party,  and  did  not  deal  with 
>  persons  residing  and  not  doing  business  in 
enemy  territory. 

[4]  The  doctrine  that  place  of  residence 
and  of  conducting  business  is  an  essential 
test  In  the  application  of  the  rule  of  alien 
enemy  was  recognized  in  this  country  as 
early  as  1812,  and  by  so  eminent  an  author- 
ity as  Chancellor  Kent,  then  sitting  as  Chief 
Justice  of  the  state  of  New  York,  in  the  case 
of  Clarke  v.  Morey,  10  Johns.  (N.  Y.)  60.  The 
plea  In  that  case  set  up  that  the  plaintiff 
was  an  alien  enemy,  to  wit,  a  subject  of 
Great  Britain,  with  which  the  United  States 
was  at  war,  and  had  not  been  made  a  citizen 
of  the  United  States  by  naturalization  or 
otherwise,  but  entered  and  came  into  the 
United  States  and  still  remains  therein  with- 
out any  letters  of  safe  conduct  from  the 
President  of  the  United  States,  or  any  li- 
cense to  be,  reside  or  remain  therein.  To 
this  the  plaintiff  demurred,  and  Chief  Jus- 
tice Kent,  after  dealing  with  the  technical 
sufiSciency  of  the  plea,  said  that  it  would 
be  presumed  from  the  record  that  plaintiff 
came  to  reside  here  before  the  war,  and 
therefore  no  letters  of  safe  conduct  nor  11- 


ceose  from  tha  Pre«ld«Dt  were  required;  that 
the  license  is  implied  by  the  law  and  the  us- 
age of  nations;  If  he  came  here  since  the 
war,  a  license  is  also  implied,  and  the  pro- 
tection continues  until  the  executive  shall 
think  proper  to  order  the  plaintiff  out  of  the 
United  States,  but  that  no  such  order  is 
stated  or  averred.  He  called  attention  to  the 
fact  that  the  act  of  Congress  of  July  6, 1798,> 
respecting  alien  enemies,  granted  permission 
to  the  alien  to  remain,  though  his  sovereign 
be  at  war  with  us.  "A  lawful  residence," 
he  said,  "implies  protection  and  a  capacity 
to  sue  and  be  sued.  A  contrary  doctrine 
would  be  repugnant  to  sound  policy  no  less 
than  to  justice  and  humanity."  Further  on, 
he  added: 

"And  it  has  now  become  the  sense  and  prac- 
tice  of  nations  and  may  be  regarded  as  the  pub- 
lic law  of  Europe  (the  anomaloos  and  awful 
case  of  the  present  violent  power  on  the  con- 
tinent excepted)  that  the  subjects  of  the  enemy 
(without  confining  the  rule  to  merchants),  so 
long  as  they  are  permitted  to  remain  in  the 
country  are  to  be  protected  in  their  persons 
and  property,  and  to  be  allowed  to  sue  as  well 
as  to  be  sued." 

This  decision  seems  to  have  stood  ever 
since  as  the  law.  The  recent  New  York  case 
of  Amdt-Ober  v.  Metropolitan  Opera  Co.,  182 
App.  Dlv.  613,  169  N.  Y.  Supp.  944,  is  to  the 
same  effect.  There  are  several  recent  cases 
on  the  subject  in  the  Court  of  Chancery  of 
this  state,  particularly  that  of  Tortoriello 
V.  Seghom,  103  AtL  393,  where  Vice  Chan- 
cellor Foster  points  out  that  subjects  of  the 
German  Empire,  residing  in  this  country  and 
not  within  the  act  known  as  the  Trading  with 
the  Enemy  Act  of  October  6,  1917  (40  Stat 
411,  c.  106),  or  the  proclamation  of  the  Pres- 
ident dated  February  5,  1918,  are  not  dis- 
qualified as  alien  enemies  from  performing 
a  contract  Into  which  they  had  entered.  He 
says  most  pertinently: 

"Congress,  in  the  Trading  with  the  Enemy 
Act,  aside  from  the  power  thereby  vested  in 
the  President,  has  made  the  test  of  enemy  char- 
acter depend  upon  residence,  or  official  or  agen- 
cy relation,  and  not  upon  nationality,  or  mere 
alienage.  The  President  by  bis  proclamation 
has  extended  the  ban  upon  trading  only  to  such 
aliens  aa  have  been  or  may  be  arrested  and  in- 
terned in  the  custody  of  the  War  Department 
for  the  duration  of  the  war.  ♦  •  *  As  a  re- 
sult of  this  forbearance,  aliens  not  so  classified 
have  been  at  liberty  to  continue  in  the  pursuit 
of  their  business  and  trade,  including  the  re* 
ceipt,  banking,  and  expenditure  of  money  be- 
longing to  thera,  without  the  slightest  govern- 
mental interference  or  supervision." 

The  pertinent  sections  of  the  act  of  Con- 
gress are  quoted  In  the  opinion  Just  cited, 
and  need  not  be  here  repeated.  It  is  suffi- 
cient to  note  that  this  act  was  probably 
passed  with  due  consideration  of  the  equita- 
ble and  Just  rule  of  the  common  law  laid 
down  In  both  the  English  and  American  de- 
cisions. 

>  U.  8.  Comp.  St.  a  7616-7618. 
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When  we  come  to  apply  the  rule  to  the 
case  at  bar,  there  Is  absolutely  nothing  to 
show  that  the  plaintiff  was  either  within 
the  class  of  alien  enemy  to  which  the  com- 
mon-law rule  applies,  or  within  the  Inhibi- 
tions of  the  act  of  Congress  or  the  presiden- 
tial proclamation.  All  that  appears  Is  that 
he  was  of  German  birth,  residing  In  this 
country.  He  was  engaged  In  an  apparently 
peaceful  and  beneficial  occupation  In  Bay- 
onne,  going  from  and  returning  to  Hoboken 
every  day.  The  presumption  was  and  Is 
that  he  Is  within  the  cla.ss  of  peaceable  citi- 
zens of  the  enemy  country  living  here  un- 
der the  protection  of  our  laws  and  attend- 
ing to  their  everyday  affairs  without  partici- 
pation in  the  hostilities.  To  say  that  su(A 
a  person  should  not  be  allowed  to  sue  for 
the  purpose  of  collecting  his  dally  wages,  or 
bring  an  action  of  damages  for  assault  and 
battery  upon  him,  or,  as  in  the  present  case, 
an  action  of  damages  for  personal  Injury 
sustained  by  reason  of  alleged  negligence,  is 
to  run  counter  to  the  rule  laid  dovm  by  so 
many  decisions,  of  which  a  few  bare  been 
cited  above.  Clearly  he  was  entitled  to  main- 
tain his  action  and  not  wait  until  the  ending 
of  the  war,  at  which  time  the  evidence  of 
Important  witnesses  might  be  lost  or  other 
things  might  happen  whidi  would  seriously 
interfere  with  the  proper  presentation  of  the 
case.  Whether,  in  case  plaintiff  should  se- 
cure a  verdict  and  Judgment,  he  should  be 
permitted  to  collect  the  judgment,  Is  a  mat- 
ter not  before  us  at  this  time,  and  is  more 
properly  for  the  consideration  of  the  official 
alien  property  custodian  in  view  of  such 
facts  as  may  be  ascertained  by  him  touching 
the  actual  relations  of  plaintiff  with  the 
land  of  his  birth  and  allegiance,  not  appear- 
ing In  the  printed  book  before  us.  Upon 
that  record,  the  judgment  of  nonsuit  must 
be  reversed,  and  the  case  remanded  for  a 
venire  de  novo. 


INGERSOLl>EAM)    CO.    v.     tTNITED 

STATES  FIDEUTY  &  GUARANTY 

CO.     (No.  73.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  191&) 

f8vJlabu»  bv  i^  Court.) 

1.  Sa'les  «=5&— Construction  of  Cowtbact 
—Unsigned  Specifications. 
In  construing  a  contract  for  the  sale  of 
machinery,  unsigned  specifications,  not  contain- 
ed in  the  contract  nor  in  terms  made  a  part  there- 
of by  the  contract  itself,  but  referred  to  therein 
and  annexed  thereto,  must  be  construed  there- 
with. But,  where  the  specifications  are  referred 
to  for  a  specific  purpose  only,  they  become  a 
part  of  the  contract  for  such  purpose  only,  and 
should  be  treated  as  irrelevant  for  all  other 
purposes. 


2.  Sales  ^=359— Saxb  of  Maohinebt—"  Spec- 
ific attons." 

The  word  "specifications,"  as  used  in  a  con- 
tract for  machinery,  ordinarily  means  a  specific 
and  detailed  description  of  the  thing  to  be  fur- 
nished or  of  the  work  to  be  iaae,  and  doea 
not  include  the  reservation  of  title  to  the 
machinery. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Specifica- 
tion.] 

3.  Sales  «=>69— Oonstbttction  of  Contbact 
—Retention  of  Title. 

Where  a  contract  for  the  sale  of  machinery 
upon  terms  therein  stated  provides  that  one  of 
the  machines  shall  be  "of  the  size  and  dimen- 
sions as  set  forth  in  the  attached  specifications," 
which  specifications  were  unsigned  and  not  in 
terms  made  a  part  of  the  contract,  the  mere 
fact  that  the  specifications  conclude  with  a 
statement  that  title  to  the  property  does  not 
pass  until  the  whole  of  the  purchase  money  ia 
paid  does  not  operate  to  retain  title  in  the  ven- 
dor after  delivery. 

Appeal  from  Supreme  Court 

Suit  by  the  IngersoU-Rand  Company,  a 
corporation,  against  the  United  States  Fi- 
delity &  Guaranty  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Colby,  Whiting  &  Moore,  of  Newark  (Ira 
O.  Moore,  Jr.,  of  Newark),  for  appellant. 

McDermott  &  Enrlght,  of  Jersey  City,  for 
respondent 

TRBNCHARD,  J.  The  IngersollJRand 
Company,  the  plaintiff  below,  sued  to  recover 
the  value  of  certain  machinery  which  it 
claimed  was  Its  property  and  was  wrongly 
converted  by  the  defendant  to  its  use. 

The  record  disclosed  the  following  situa- 
tion: Prendergast  &  Clarkson  had  a  con- 
tract with  the  United  States  govemmoit  for  ' 
the  building  of  the  Shoshone  dam  at  Cody, 
Wyo.  They  needed  certain  machinery  for 
use  in  this  work.  The  plaintiff,  in  writing, 
proposed  to  furnish  them  an  IngersoU-Rand 
air  compressor  "of  the  size  and  dimensions 
as  set  forth  in  Che  attached  specifications," 
together  with  various  other  machines  and  ap- 
pliances in  the  proposal  described,  at  a  price 
of  $13,001,  upon  "terms  one-third  cash  ou 
shipment  one-third  60  days  thereafter,  and 
the  balance  120  days  after  shipment"  This 
proposal  was  signed  by  the  plaintiff,  and  fol- 
lowing the  signature  is:  "Accepted  February 
24,  1906.  Prendergast  &  Clarkson,  by  T.  J. 
Prendergast,  President."  To  this  contract 
was  attaclied  certain  unsigned  spedflcations 
which  concluded  with  a  statement  that  the 
title  and  right  of  possession  to  the  compres- 
sor "remains  in  the  Rand  Drill  Comiwny  un- 
til tlie  compressor  has  been  fuUy  paid  for  in 
cash."  A  part  of  the  machinery  thus  sold 
(including  the  compressor)  was  delivered  to 
Prendergast  &  Clarkson  at  Cody,  and  was 
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used  by  them  In  their  work  on  the  dam.'  Lat- 
er, by  reason  of  a  washout  at  the  dam,  they 
defaulted  cm  their  contract,  and  the  United 
States  government,  pursuant  to  Its  contract 
rights,  took  possession  of  all  the  machinery 
and  appliances  on  the  ground,  among  others, 
those  which  are  the  basis  of  this  suit,  being 
a  port  of  that  furnished  by  the  plaintiff,  and 
then  called  on  the  defendant  company  (whidi 
was  surety  for  the  performance  of  the  dam 
contract)  to  do  the  work  of  construction.  At 
the  same  time  the  government,  In  supposed 
compliance  with  the  defendant  surety  com- 
pany's contract  rights,  turned  over  to  the 
defendant  the  machinery  and  appliances  thus 
taken  into  possession.  Inasmuch  as  the  plain- 
tiff had  not  been  paid  in  full  for  this  prop- 
erty. It  brought  this  suit,  which  Is  based  up- 
on the  claim  that  title  to  the  property  did 
not  pass  until  the  whole  purchase  money 
was  paid. 

The  trial  Judge,  sitting  at  the  Hudson  dr- 
cnit  without  a  Jury,  found  for  the  defendant, 
and  the  plaintiff  api>eal8. 

We  are  of  the  opinion  that  the  Judgment 
must  be  affirmed. 

[1]  Of  course,  if  we  look  only  at  the  con- 
tract for  the  sale  of  this  machinery  (without 
regard  to  the  specifications),  there  can  be  no 
doubt  that  the  title  passed  to  the  purchaser 
upon  delivery.  The  question  which  the  case 
presents  is,  however,  whether  the  unsigned 
annexed  specifications,  taken  In  connection 
with  the  contract  itself,  were  operative  to 
retain  the  title  in  the  plaintiff,  for  the  rule  is 
that  unsigned  spedficatlons,  not  contained  in 
the  contract  nor  in  terms  made  a  part  there- 
of by  the  contract  itself,  but  referred  to 
therein  and  annexed  thereto,  must  be  con- 
strued therewith.  North  Bergen  Board  of 
Education  r.  Jaeger,  67  N.  3.  Law,  39,  50  AtL 
583;  Monmouth  Park  Ass'n  v.  Warren,  55 
N.  J.  Law,  588,  27  AU.  932 ;  McGeragle  v. 
Broemel,  53  N.  J.  Law,  59.  20  Atl.  857. 

[2]  But  it  is  also  the  rule  that,  where  the 
specifications  are  referred  to  for  a  specific 
purpose  only,  they  become  a  part  of  the  con- 
tract for  such  purpose  only,  and  should  be 
treated  as  Irrelevant  for  oU  other  purposes. 
Shwt  V.  Van  Dyke,  60  Minn.  286,  52  N.  W. 
843;  Harvey  v.  Radkey,  1  White  &  W.  Civ. 
Cas.  Ct,  App.  276 ;  Noyes  v.  Butler,  98  Minn. 
448,  108  N.  W.  839;  Guerinl  Stone  Co.  v. 
P.  J.  Carlln  Constr.  Co.,  240  U.  S.  264,  36 
Sup.  Ct  300,  60  L.  Ed.  636;  White  v.  Mc- 
Laren, 151,  Mass.  653,  24  N.  R  911 ;  Morelng 
V.  Weber,  3  Cal.  App.  14,  84  Pac.  220;  Cruth- 
ers  V.  Oooataoe,  85  Conn.  629,  84  Atl.  322, 
Ann.  Cas.  1913C,  221 ;  Hayes  v.  Wagner,  113 
IIL  App.  299,  afilrmed  220  111.  256,  77  M.  E. 
2U. 

Tested  by  this  rule,  we  think  the  reserva- 
tion of  title  found  in  the  "attached  specifica- 
ticms"  was  no  part  of  the  contract. 

The  word  "specifications,"  when  used  in 


sncb  a  contract,  (K-dlnarily  means  a  spedflc 
and  detailed  description  of  the  thing  to  be 
fnml^ed  or  the  work  to  be  done.  The  sped- 
ficatlons in  question  were  of  that  character. 
True,  they  concluded  with  the  statement  that 
the  title  and  right  of  possession  to  the  com- 
pressor "remain  in  the  Rand  Drill  Company 
until  the  compressor  baa  been  fully  paid  for 
in  cash."  But  that  is  not  a  "specification" 
within  the  meaning  of  the  term. 

[8]  It  Is  to  be  noted  that  the  "attached  spe- 
dficatlons" were  not  In  terms  made  a  part  of 
the  contract,  and  the  only  reference  therein 
to  them  is  in  the  clause  describing  the  com- 
pressor as  "of  the  size  and  dimensions  as  set 
forth  in  the  attached  spedficatlons."  No 
doubt  they  were  thus  referred  to  for  the  pur- 
pose only  of  fixing  the  else  and  dimensions  of 
the  compressor,  and  not  for  the  purpose  of 
adding  new  terms  to  the  contract  by  making 
it  a  conditional  sale.  This  view  is  strength- 
ened by  the  fact  that  the  spedficatlons  used 
were  evidently  prepared  for  use  by  the  Rand 
Drill  Company  plaintiff's  predecessor  in 
business),  and,  while  quite  appropriate  for 
fixing  the  size  and  dimensions  of  the  com- 
pressor, were  Inappropriate  to  reserve  title 
in  the  plaintiff. 

Since  the  contract  in  question  was  not  a 
conditional  bill  of  sale,  and  since  the  title 
passed  to  Prendergast  &  Clarkson  under  com- 
mon-law prlndples,  we  are  not  concerned 
with  the  Wyoming  statute  respecting  the  re- 
cording of  conditional  bills  of  sale. 

The  Judgment  below  wlU  be  affirmed,  with 
costs. 


AIIRENS  V.  KELLY  et  aL     (No.  25.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov,  18,  1918.) 

1.  TJsuBT  *=>117— SuPFicntMCT  or  Evidence. 

Taking  of  usury  in  the  making  of  a  loan 
held  snfBdently  proved. 

2.  UsTTBT  «:»130— AVAiLABiLrrT  as  Dbfenss 

— PtIBCHABEB   or   MOBTOAGKD    PBOFKBTT. 

Defense  of  usnry  is  available  in  mortgage 
foreclosure  to  one  who  was  a  party  to  the  bond 
as  obligor,  and  so  ultimately  liable  for  any  de- 
fidency,  though  the  mortgaged  property  was 
conveyed  to  her  expressly  subject  to  the.  mort- 
gage. 

Appeal  from  Court  of  Caiancery. 

Suit  by  Augusta  M.  Ahrens  against  Mary 
Kelly  and  others.  E*rom  an  advwse  decree 
advised  (88  N.  J.  Eq.  119,  101  AU.  571),  com- 
plainant appeals.    Affirmed. 

Henry  W.  Runyon,  of  Jersey  City,  for  ap- 
pellant. 

Rnndoli^  Perkins,  of  Jersey  City,  for  ap- 
pellees. 


other  easa  aee  lame  toDlc  and  KBT-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexes 


Digitized  by 


Google 


238 


105  ATLANTIC  REPORTER 


(N.J. 


PEai  CURIAM.  [1]  The  Vice  Chancellor 
found  nsai7  attributable  to  the  complainant's 
assignor,  both  at  the  making  and  the  renew- 
al of  a  bond  on  which  the  defendant  Mary 
Ktily  was  an  obligor,  and  a  mortgage  to  se- 
cure it  made  by  her  aoa  and  his  wife,  who 
later  conreyed  to  Mary  Kelly  subject  to  the 
mortgage.  On  this  appeal  It  is  argued  that 
usury  was  not  ^own  by  the  proofs,  especial- 
ly so  far  as  the  original  mortgagee  was  con- 
cerned. Without  going  into  the  details  of  the 
evidence,  which  were  fully  discussed  In  the 
(pinion  of  the  court  below,  we  think  it  suffi- 
cient to  say  that  on  a  careful  reading  of  the 
proofs  we  agree  with  the  vice  chancellor  that 
usury  was  fully  proved  even  under  the  ex- 
acting rule  of  burden  of  proof  applicable  to 
that  class  of  cases,  and  that  he  properly  held 
complainant  chargeable  therewith. 

[2]  It  Is  further  urged  that  the  respondent 
Mary  Kelly  cannot  set  up  usury  because  the 
property  was  conveyed  to  her  expressly  sub- 
ject to  the  usurious  mortgage ;  and  In  support 
of  this  the  line  of  decisions  typified  by  Lee  y. 
Stiger,  30  N.  3.  Eq.  610,  Is  relied  on.  Those 
cases  are  not  applicable  here ;  for  defendant 
Mary  Kelly  was  a  party  to  the  txMid  as  obligor 
and  as  such  ultimately  liable  for  any  defi- 
ciency arising  on  a  sale  of  the  mortgaged 
premises;  and  as  such  Is  clearly  entitled  to 
question  the  amount  due  by  setting  up  this 
defense.  Scull  v.  Idler,  79  N.  J.  Bn.  466,  81 
Atl.  746,  PatrlcS:  Kane,  the  original  mort- 
gagor and  co-obligor,  Is  also  a  party  de- 
fendant, and  joins  In  the  defense,  as  he  Is  en- 
titled to  do.  It  could  scarcely  be  said  that  a 
decree  for  one  amount  could  be  entered  as 
to  him,  and  for  another  amount  against  Mary 
Kelly. 

The  decree  will  be  affirmed. 


In  re  HARRISON. 

In  re  TIPPER'S  ESTATE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  19ia) 

WiLU  9=3384— PBOCEiniNOS  TOB,  Pbobate  — 

Appeal— Postponement  op  Heabinq— Dis- 
missal. 
Informality  of  precedent  order,  for  post- 
ponement of  hearing  of  appeal  from  prol>ate  of 
will  by  surrogate,  in  failing  to  specify  sum  to  be 
paid  by  appellant  on  account  of  expenses  in 
8ubp«GDainK  alienist,  held  not  to  justify  reversal 
of  order  dismissing  appeal  when  no  one  ap- 
peared for  appellant  on  the  adjourned  day. 

Appeal  from  Prerogative  Court 

Proceedings  for  probate  of  the  last  will 
and  testament  of  John  Tipper,  deceased. 
From  an  order  admitting  the  will  to  probate, 
Neva  M.  Harrison,  administratrix  of  testa- 
tor's widow,  appealed  to  the  orphans'  court, 
and  the  appeal  being  dismissed,  petitioned 
the  Prerogative  Court  for  a  review  of  the  or- 


der of  dismissal,  which  was  reversed,  and 
proponent  a{4)eals.  Order  under  review  re- 
versed. 

For  opinion  In  Prerogative  Court,  see  88  N. 
J.  Eq.  307,  102  Atl.  897. 

Adolf  L.  Engelke,  of  Jersey  City,  for  ap- 
pellant. 

Warren  Dixon,  of  Jersey  City,  for  appellee. 

GUMiMERE,  0.,J.  The  will  of  John  Tipper, 
deceased,  having  been  admitted  to  probate  by 
the  surrogate  of  Bergen  county,  Neva  M. 
Harrison,  the  administratrix  of  the  testator's 
widow,  removed  the  proceedings  into  the  or- 
phans' court  of  the  county  for  review  upon 
the  ground  that  the  testator  was  mentally  in- 
competent to  make  a  will  at  the  time  of  the 
execution  of  the  instrument  offered  for  pro- 
b.ite.  The  matter  was  regularly  set  down 
before  the  orphans'  court  for  hearing,  but 
was  adjourned  upon  the  application  of  Miss 
Harrison.  Upon  the  adjourned  day  a  fur- 
ther pos^nement  was  a^ed  for  by  ber, 
which  was  owosed  by  counsel  for  the  pro- 
ponents of  the  will.  After  some  discussion, 
the  court  concluded  to  grant  the  application, 
upon  condition,  however,  that  Miss  Harrison 
pay  the  costs  of  the  day,  Induding  the  fee 
and  expenses  of  Dr.  Britton  D.  Evans,  a 
prominent  alienist  who  had  been  subpcenaed 
as  a  witness  by  the  proponents.  Counsel  for 
Miss  Harrison  then  asked  to  be  informed 
what  his  fee  and  expenses  amounted  to,  and 
was  told  by  his  adversary  that  the  fee  was 
$100,  exclusive  of  expenses.  Miss  Harrison's 
counsel  then  objected  to  the  Induslon  of  the 
expert  witness'  fee  in  the  taxation  of  the 
costs;  but,  notwithstanding,  the  court  made 
the  order  for  adjournment  upon  the  condition 
which  had  been  declared  by  It.  On  the  sec- 
ond adjourned  day  no  person  appeared  repre- 
senting Miss  Harrison,  and  the  appeal  was 
dismissed.  She  then  petitioned  to  the  Prerog- 
ative Court  for  a  review  of  the  order"  of  dis- 
missal, upon  the  ground  that  the  order  of 
continuance  was  made  upon  terms  and  con- 
ditions illegally  imposed  upon  ber.  The  order 
did  not  specify  in  dollars  and  cents  the 
amount  allowed  by  the  court,  for  the  expense 
incurred  In  procuring  the  attendance  of  Dr. 
Bvans,  and  for  this  reason  the  Prerogative 
Court  reversed  the  order  of  dismissal  entered 
In  the  court  below. 

We  concur  In  the  view  that  the  order-  for 
postpononent  was  technically  objectionable 
in  form  for  failure  to  contain  a  specification 
of  the  sum  to  be  paid  on  account  of  the  ex- 
penses incurred  in  the  subpoenaing  of  Dr. 
E^-ans;  but  we  cannot  agree  with  the  Pre- 
rogative Court  that  the  failure  In  this  regard 
justified  a  reversal  of  the  order  of  dismissal. 
As  that  court  said,  the  imposition  of  the  con- 
dition by  the  orphans'  court  was  a  matter 
within  its  discretion ;  and  it  cannot  be  said 
that  there  was  an  Improper  exercise  of  that 
discretion.    The  failure  to  specify  in  the  order 
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the  gnm  to  be  paid  was  not  InJnrliNiB  to  Miss 
Harrison,  because  she  had  already  been  adrls- 
ed  of  the  amount  of  the  fee  by  counsel  at  the 
hearing,  ishe  made  no  objection  to  the  or- 
phans' court  of  the  form  of  the  order,  and, 
apparently,  abandoned  the  further  proeecu- 
tlon  of  her  appeal  In  that  court  by  falling  to 
appear  on  the  day  of  the  last  adjournment. 
Moreover,  the  ground  of  her  appeal  to  the 
Prerogative  Court  was  not  directed  at  the 
form  of  the  order  for  postponranent,  but  at 
the  allowance  of  Dr.  Bvans'  fee;  her  claim 
bdng  that  It  was  Illegal,  oppressive,  and  an 
abuse  of  the  court's  discretion  to  compel  her 
to  pay  It  The  error  pointed  out  by  the  Pre- 
rogative Court  not  having  been  Injurious  to 
Miss  Harrison,  and  not  having  been  relied 
on  as  a  ground  for  reversal,  her  appeal  to 
that  court  should  have  been  dismissed. 
The  order  under  review  wlU  be  reversed. 


SCHATFEK  v.  KKB8T0VNIK0W. 
(No.  78.) 

(0>uTt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

(BvTlabu*  6v  **«  Court,) 

t  Appeai.  and  £>bbob  *=9»59(4)— Equftt  «=s 
267  —  AixowANCK  of  Amendment  to  An- 
8WEB.— Discretion  of  CHanceby  Coubt. 
In  a  husband's  suit  for  annulment  on  the 
ground  that  this  wife's  prior  marriage  was  still 
aobsigting,  the  allowance  of  an  amendment  of 
the  answer  alleging  illegality  of  the  prior  mar- 
riage ia    within    the    sound   discretitMi   of   the 
eourt,  and  will  not  lead  to  a  reversal,  unless  a 
dear  abuse  of  that  discretion  ia  Shown. 

2.  Mabbiaob  *=»40(10)  — Common-Law  Mab- 
biao»— Pbesumftion  —  Meketkiciotib  Be- 
LATioNS— Change. 

The  presumption  that  a  cohabitation  known 
to  the  parties  to  be  meretricious  in  its  origin 
continues  to  be  of  that  character  may  be  re- 
butted, and  proved  to  have  become  matrimonial, 
and  a  lawful  common-law  marriage  established. 
The  change  may  be  established  by  proof  of 
circomstancea  exdnding  the  presumption,  that 
the  original  relation  continued,  and  showing 
satisfactorily  that  it  was  changed  to  matrimonial 
union  by  mutual  consent. 

3.  Mabbiaob  «b»13— Commoh-Law  Mabriaoe 
— DecIxAbation  of  Pabtieb— Holdinq  otrr 
AS  Husband  asd  Wife. 

A  cohabitation,  maretrieioas  in  its  origin, 
becomes  matrimonial,  and  a  lawful  conunoa-law 
marriage  is  established  when,  upon  being  in- 
formed of  the  death  of  the  woman's  first  hus- 
band (which  death  removed  the  only  impcdimout 
to  marriage),  the  man  declares  to  the  woman 
that  she  is  his  wife,  and  thereafter  the  two,  by 
habit,  conduct,  and  declarations  hold  themselves 
oat  as  hnsband  and  wife. 


Appeal  from  Gonrt  of  Chancery. 

Suit  by  Karl  Schaffer  against  Maika  (also 
known  as  Marie)  Erestovnlkow,  otherwise 
Mary  Schaffer,  for  annulment  of  marriage. 
From  a  decree  of  the  Chancery  Court  (88 
N.  J.  Eq.  523,  103  Atl.  913 ;  88  N.  J.  Bq.  192. 
102  AtL  246),  dismissing  the  petition  and 
awarding  defendant  support  under  the  stat- 
ute, pursuant  to  her  counterclaim,  petitioner 
appeals.    Affirmed. 

Abe  3.  David  and  Jam^  0.  Connolly,  both 
of  Elizabeth,  fbr  appellant. 

Benjamin  M.  Weinberg,  of  Newark,  for  re- 
spondent 


TRBNCHARD,  J.  In  1889  the  defendant, 
then  Mary  Rosenblltt,  married  Vasill  Kres- 
tovnikow,  a  military  bandmaster,  in  the  town 
of  Chema-Ostraw,  Russia.  In  1902  she  went 
through  a  marriage  ceremony  with  the  peti- 
tioner, Karl  Schaffer,  in  Austria,  having  de- 
serted her  first  husband  at  the  solicitation  of 
the  petitioner.  The  petitioner  and  defendant 
then  came  to  America  and  lived  together  in 
the  dty  of  Elizabeth,  in  this  state,  from 
1902  until  1916,  when  the  petitioner  filed  this 
petition  for  the  annulment  of  his  marriage 
to  the  defendant  In  1902,  alleging  that  it  was 
void  for  the  reason  that  her  prior  marriage 
to  Krestovnikow  in  1889  was  still  subsisting. 
The  court  below,  after  hearing,  dismissed  the 
petition,  awarded  the  defendant  support  un- 
der the  statute  pursuant  to  her  counterclaim, 
and  the  petitioner  appealed. 

[1]  We  are  of  the  opinion  that  the  decree 
below  must  be  affirmed.  At  the  outset  we  re- 
mark that  there  can  be  no  reversal  because 
of  the  action  of  the  Vice  Chancellor  In  per- 
mitting an  amendment  of  the  answer  alleg- 
ing Illegality  of  the  defendant's  so-called  first 
marriage.  The  allowance  of  such  an  amend- 
ment is  within  the  sound  discretion  of  the 
court,  and  will  not  lead  to  a  reversal,  unless 
a  clear  abuse  of  that  discretion  Is  shown. 
Here  there  is  no  such  showing.  Moreover, 
as  we  shall  presently  show,  the  rights  of 
the  petitioner  could  not  possibly  have  been 
prejudiced  by  the  amendment 

[2,  3]  On  the  merits  we  think  that  the  de- 
cree was  right.  In  the  view  we  take  of  the 
case,  we  do  not  find  it  necessary  to  consider 
whether  the  defendant's  so-called  first  mar- 
riage was  legal  or  lllegaL  If  we  assume  that 
it  was  legal,  as  the  petitioner  contends,  still 
his  case  falls  in  view  of  subsequent  events. 

It  appeared  that,  after  the  petitioner  en- 
ticed the  defendant  away  from  her  first  hus- 
band, they  went  through  a  marriage  cere- 
mony in  1902,  and  in  that  same  year  came  to 
Elizabeth,  in  this  state,  where  they  cohabit- 
ed, apparently  matrimonially,  for  14  years 
and  upwards.  We  may  assume  that  this  co- 
habitation was  Illicit  In  its  inception,  and 
was  known  to  both  parties  to  be  such.    If 
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so,  of  course,  In  tbe  absence  of  proof  to  tbe 
contrary,  the  Illicit  relation  will  be  pre- 
sumed to  have  continued  throughout  the  pe- 
riod of  cohabitation ;  but  this  presumption  is 
not  conclusive.  In  other  words,  the  presump- 
tion that  a  cohabitation  known  to  both  par- 
ties to  be  meretricious  in  Its  origin  con- 
tinues to  be  of  that  character  may  be  re- 
butted, and  proved  to  have  become  matrimo- 
nial, and  a  lawful  common-law  marriage  es- 
tablished. Collins  V.  Voorhees,  47  N.  J.  Eq. 
555,  22  Atl.  1054;  Chamberlain  v.  Chamber- 
lain, 68  N.  J.  £q.  414,  59  AtL  813.  Tbe 
change  may  be  established  by  proof  of  cir- 
cumstances excluding  the  presumption  that 
the  original  relation  continued  and  showing 
satisfactorily  that  it  was  changed  to  matri- 
monial union  by  mutual  consent  Atlantic 
City  R.  Co.  V.  Goodln,  62  N.  J.  Law,  394,  42 
Atl.  333,  45  L  R.  A.  671,  72  Am.  St.  Rep.  652; 
Mick  V.  Mart  (Ch.)  65  Atl.  851 ;  Bey  v.  Bey, 
83  N.  J.  Eq.  239,  90  Atl.  684.  In  the  present 
case  there  was  such  proof. 

It  appeared  that  Krestovnlkow,  the  defend- 
ant's supposed  husband,  died  in  1905.  We 
agree  with  the  Vice  Chancellor  that  a  pre- 
sumption of  his  death  is  established  by  gen- 
eral neighborhood  reputation  that  he  died 
in  the  military  service,  testimony  whereof 
was  given  by  numerous  and  dependable  wit- 
nesses. This  testimony  was  admissible 
(Wharton,  Ev.  vol.  1,  S  223;  Wigmore,  Ev. 
vol.  2,  i  1605;  Blnghouse  v.  Keever,  49  111. 
470;  Scott's  Lessee  v.  RatUffe,  5  Pet.  81,  8  L. 
Ed.  64;  Arents  v.  Long  Island  R.  R.  Co.,  156 
N.  Y.  1,  50  N.  E.  422),  and  the  presumption 
which  thus  arose  was  not  overcome  by  any 
other  evidence. 

It  also  appeared  that  in  1905,  when  the 
petitioner  and  the  defendant  were  informed 
of  Krestovnlkow's  death  (whidi  death  re- 
moved the  only  impediment  to  marriage),  the 
petitioner  declared  to  the  defendant  that  she 
was  his  wife,  and  thereafter  the  two,  by  hab- 
it, conduct,  and  declarations,  held  themselves 
out  as  husband  and  wife.  We  agree  with  the 
court  below  that  these  facts  establish  a  law- 
ful common-law  marriage,  and  It  follows  that 
the  petitioner  was  not  entitled  to  the  relief 
which  be  sought. 

The  decree  below  wUl  be  affirmed,  with 
costs. 


OARTAN  et  aL  v.  PHELPS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18, 1918.) 

1.  B'baudulent  Convetances  €=>184(1)  — 
Good  Faith  of  Pdbchaseb— EJrrECT. 
Where  a  debtor  conveyed  land  not  only  to 
gecuie  a  debt  but  also  to  put  his  property  oat 
of  reach  of  other  creditors,  the  court  properly 
permitted  the  transferee  to  hold  the  conveyance 
ag  security  for  his  debt,  where  he  was  not  a 


party  to  the  scheme  to  defraud  and  ordered  the 
property  sold;  remainder  to  be  ^pUed  to  pay- 
ment of  other  creditors. 

2.  EviDBNCB  «=>230(1)— AsiussiORS. 

In  an  action  to  set  aside  a  conveyance  of 
land  as  fraudulent,  admissions  of  the  grantor 
as  to  the  amount  he  owed  the  grantee  were  not 
evidential  against  the  grantee. 

Appeal  from  Court  of  Chancery. 

Bill  by  Andrew  J.  Cartan  and  others 
against  Ernest  L.  Phelps  and  others.  Decree 
advised  for  plaintlfTs,  and  defendant  Way- 
land  O.  Bagley  appeals.    Affirmed. 

Fort,  Hunt  -&  Shlpman,  of  Newark,  for  ap- 
X>ellant 

Durand,  Ivins  &  Carton,  of  Asbury  Park, 
Peter  Baitley,  of  Jersey  City,  and  McCarter 
&  Eogllsh,  of  Newark,  for  appelleea 

PER  CURIAM.  The  bUl  In  this  case  was 
filed  to  set  aside  a  deed  of  conveyance  made 
by  the  defoidant  Phdps  to  the  defendant 
Bagley  for  lands  located  near  Matawan  in 
this  state;  the  ground  of  the  relief  sought 
being  that  the  conveyance  was  made  for  the 
purpose  of  defrauding  the  complainants  and 
other  Judgment  creditors  of  Phelps.  The 
learned  Vice  Chancellor  reached  the  conclu- 
sion, upon  the  proofs  submitted  at  the  hear- 
ing, that  the  deed  was  made  primarily  to 
secure  to  Bagley  the  payment  of  an  indebt- 
edness of  $1,000  to  |1,200  due  blm  from 
Phelps;  and,  further,  that  the  purpose  of 
the  latter  was,  not  only  to  secure  this  debt, 
but  also  to  put  his  property  out  of  the  reach 
of  other  creditors.  Hie  Vice  Chancellor  was 
not  entirely  satisfied  that  Bagley  was  a  par- 
ty to  the  scheme  to  defraud  the  creditors  of 
Phelps,  and  for  this  reason  advised  as  fol- 
lows, viz.:  That  he  be  permitted  to  hold  tbe 
conveyance  as  a  security  for  his  debt,  which 
was  adjudged  to  be  $1,200;  that  the  property 
be  sold  for  the  payment  of  that  debt;  and 
that  what  remained  of  the  proceeds  of  the 
sale  after  such  payment  should  be  applied  to 
the  payment  of  the  several  Judgment  credi- 
tors of  Phelps.  A  decree  was  entered  in  ac- 
cordance with  these  con<$u8lons. 

[1]  We  concur  with  the  Vice  Chancellor  in 
his  conclusion  upon  the  facts  of  the  case. 
The  legal  rules  applicable  to  such  facts  were 
laid  down  by  this  court  in  the  case  of  De- 
marest  v.  Terhune,  IS  N.  J.  Eq.  532,  and 
were  properly  applied  by  him. 

[2]  We  are  not  satisfied,  however,  with  his 
finding  of  the  amount  of  Phelps'  debt  to  Bag- 
ley.  It  was  based  entirely  upcm  tbe  testi- 
mony of  two  witnesses  who  had  no  personal 
knowledge  ujwn  the  subject  except  as  It  vras 
admitted  to  them  by  Phelps.  But  Phelps'  ad- 
missions were  not  evidential  against  Bagley, 
and  we  consider,  therefore,  that  there  should 
have  been  a  reference  to  a  master  to  take 
proofs  as  to  the  actual  amount  of  this  In- 
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debtedness,  or  that  the  matter  should  have 
been  more  fully  investigated  by  the  Vice 
Cbancellor  himself. 

We  observe  that  the  decree  directs  that  the 
(Doneys  remaining  from  the  proceeds  of  the 
sale  of  the  lands  involved  in  this  controver- 
sy, after  the  payment  of  the  Bagley  debt,  be 
appUed  to  the  payment  of  the  several  judg- 
ment creditors  in  the  order  of  their  priority. 
As  the  propriety  of  this  method  of  dlstribu- 
tioD  Is  not  questioned  upon  the  present  ap- 
peal, we  express  no  opinion  upon  it. 

The  portions  of  the  decree  appealed  from 
wUl  be  affirmed  for  the  reasons  stated  In  the 
opinion  of  the  Vice  Chancellor,  with  the 
modiflcaUon  above  mentioned. 


OOMMEROIAIi  TRUST  CO.  OP  NEW  JBR- 
SBZ  V.  DRAYTON  et  aL    (No.  6.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  22,  1918.) 

Barkbcptct  4s»295— Jurisdiction  or  State 

CODBT. 

Where  a  trustee  in  bankruptcy  voluntarily 
(ubmitted  himself  and  his  rights  to  jurisdiction 
of  a  state  court  la  action  to  foreclose  a  chattel 
mortgage  upon  outstanding  accounts  of  the 
bankmpt,  he  is  in  no  position  to  lawfully  avoid 
the  enforcement  of  a  decree  to  account  for 
moneys  received  by  him  resulting  from  the  ac- 
counts, wheresoever  the  same  may  have  been 
collected. 

Black  and  Taylor,  JJ.,  dissenting. 

Appeal  from  Court  of  CJhancery. 

Bill  by  the  Commercial  Trust  Company  of 
Xew  Jersey,  trustee,  etc.,  against  Albert  I. 
Drayton,  trustee  in  bankruptcy  of  L.  Wert- 
helm  Coal  &  Coke  Company,  and  others. 
From  a  decree  In  favw  of  complainant,  the 
named  defendant  appeals.  Modified  and  af- 
firmed. 

McBermott  &  Enrlght,  of  Jersey  City,  for 
appellant. 

Flsk  &  Flsk,  of  Jersey  City,  for  complain- 
ant respondeit. 

Hartsborne,  Insley  &  Leake,  of  Jersey 
City,  for  William  T.  Payne  and  East  Boston 
(kwl  Co. 

Vredenburgh,  Wall  &  Oarey,  of  Jersey  City, 
for  Warren  Delano  and  Mill  Creek  Coal  Co. 

Pierre  P.  Garven,  of  Jerscgr  Ciity,  tor  ex- 
ecutors of  Max  Isensteln. 

KALISCH,  J.  This  matter  comes  before 
08  on  an  appeal  taken  by  the  trustee  in  bank- 
ruptcy of  L.  Wertbelm  Coal  &  Coke  Compa- 
ny, a  bankrupt  debtor,  from  the  decree  of 
the  (^oort  of  Chancery  sustaining  the  validi- 
ty of  a  certain  chattel  mortgage  given  by  the 
bankrupt  debtor  to  the  Commercial  Trust 
(Company  of  New  Jersey. 


The  appellant  attacked  the  validity  of  the 
mortgage,  in  the  court  below,  principally 
upon  the  grounds:  Firstly,  that  the  court 
erroneously  found  that  the  bankrupt  debtor 
was  solvent  at  the  time  of  the  execution  of 
the  mortgage;  secondly,  that  the  affidavit 
to  the  mortgage  stated  the  true  consideration 
thereof;  thirdly,  that  the  mortgage  covered 
the  outstanding  accounts  acquired  in  the  usu- 
al course  of  business  subsequent  to  the  mort- 
gage. 

The  facts  which  are  made  the  basis  of  the 
findtpgs  above  mentioned  are  fully  stated  in 
a  memorandum  and  in  an  opinion  of  the 
Vice  (Chancellor.  We  concur  In  the  result 
reached  by  him. 

The  court  in  the  final  decree  ordered : 

"That  the  defendant,  Albert  I.  Drayton,  trus- 
tee in  bankruptcy  of  L.  Wertheim  Coal  &  Coke 
Company,  forthwith  account  in  this  cause  for 
all  moneys  in  his  possession  or  received  by  him 
from  the  collection  of  outstanding  accounts  and 
bUls  receivable  due  L.  Wertheim  Coal  &  Coke 
Company,  or  received  by  him  from  the  receivers 
in  bankruptcy  of  L.  Wertheim  (3oal  4  Coke 
Ompany,  and  that  Albert  I.  Drayton,  trustee 
as  aforesaid,  after  the  allowance  of  said  ac- 
count, pay  the  amount  shown  thereby  to  the 
complainant  (ht  its  solicitors,  to  be  applied  as 
provided  in  complainant's  mortgage  or  deed  of 
trust" 

Enough  has  been  quoted  from  the  decree 
to  Illustrate  the  point  made  here  by  counsel 
of  appellant,  which  is  that  the  provision 
in  the  decree  requiring  the  bankruptcy  trus- 
tee to  account  In  the  CJourt  of  Chancery  for 
bankrupt  assets  which,  have  lawfully  come 
into  his  hands  is  erroneous. 

The  argument  advanced  by  counsel  of  ap- 
pellant in  suiHJort  of  this  point  is  substan- 
tially as  follows:  That,  although  the  Court 
of  Chancery  In  this  foreclosure  action  may 
conclude  the  trustee  as  to  any  res  within  its 
jurisdiction,  nevertheless,  as  the  decree  is 
not  only  in  rem'  but  Is  also  in  personam 
against  the  bankrupt  trustee  requiring  him 
to  account  in  the  Court  of  CSiancery  "for  all 
moneys  in  his  possession"  or  received  by  him 
from  the  collection  of  outstanding  accounts 
and  bills  receivable  due  (the  bankrupt)  or 
received  by  him  from  the  receivers  in  bank- 
ruptcy of  (the  bankrupt),  the  decree  virtu- 
ally excludes  the  bankruptcy  court  from 
further  jurisdiction  over  Its  own  trustee  with 
respect  to  his  account  of  bankrupt  assets  re- 
ceived by.  him  under  the  decree  of  the  bank- 
ruptcy court. 

And  counsel  add  to  this  the  assertion  that 
there  is  nothing  In  the  case  to  show  the 
source  of  the  moneys  received,  by  the  trus- 
tee from  the  receiver  in  bankruptcy,  and 
that,  in  fact,  a  considerable  part  thereof  was 
received  from  an  ancillary  receiver  appoint- 
ed by  the  bankruptcy  court  In  New  York,  and 
is  the  result  of  the  sale  of  the  Harlem  yard 
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In  New  York,  with  respect  to  which  the  mort- 
gage cannot  possibly  be  a  lien,  because  It 
was  never  filed  or  recorded  in  the  state  of 
New  York. 

The  fallacy  of  this  argument  lies,  first,  In 
the  wrongful  assumption  by  counsel  that  the 
Ciourt  of  Chancery  by  Its  decree  ousts  the 
bankruptcy  court  of  further  Jurisdiction  over 
Its  own  trustee,  respecting  the  assets  of  the 
bankrupt  received  by  the  trustee.  But  this 
Is,  clearly,  not  so.  The  bankruptcy  court  still 
retains  Jurisdiction  over  Its  own  trustee  In 
regard  to  such  assets  of  the  bankrupt,  as 
were  not  covered  by  the  llai  of  the  mort- 
gage, and  which  therefore  are  still  subject  to 
be  administered  In  the  bankruptcy  court  and 
distributable  among  the  general  creditors  of 
the  bankrupt.  But  the  situation  here  is 
that  complainant  filed  its  bill  to  foreclose  a 
chattel  mortgage,  in  the  state  court,  which 
mortgage  covered  accounts  owing  and  in  the 
future  accruing  to  the  bankrupt,  before  the 
filing  of  the  petition  in  bankruptcy,  and  the 
trustee  in  bankruptcy  voluntarily  appeared 
in  the  cause,  and  not  only  filed  his  answer 
to  the  bill,  but,  by  way  of  cross-bill,  sought 
affirmative  relief  from  the  court. 

The  trustee  had  full  authority  to  submit 
himself  to  the  Jurisdiction  of  the  Court  of 
Chancery. 

Where  a  trustee  in  bankruptcy  voluntarily 
submits  himself  and  his  rights  to  the  Juris- 
diction of  a  state  court  having  Jurisdiction 
of  the  subject-matter  of  the  controversy,  he 
becomes  bound  by  the  adjudication,  whether 
or  not  the  decision  of  the  state  court  is  fa- 
vorable or  unfavorable  to  him.  In  re  Reyn- 
olds (D.  C.)  133  Fed.  585  at  page  587 ;  Mays 
V.  Button,  20  Wall.  (87  U.  S.)  414,  22  L.  Ed. 
389. 

The  trustee  is  therefore  In  no  position  to 
lawfully  avoid  the  enforcement  of  the  decree 
to  account  for  all  moneys  received  by  him  re- 
sulting from  the  collection  of  accounts  due 
the  bankrupt  debtor,  wheresoever  the  same 
may  have  been  collected,  for  it  appears  that 
these  accounts  were  properly  adjudicated,  by 
the  court,  to  be  within  the  lien  of  the  mort- 
gage. 

That  the  state  court  has  full  power  to  en- 
force Its  decree  in  this  respect  Is  too  obvi- 
ous to  warrant  any  further  discussion.  Scott 
V.  George's  Creek  Coal  Co.  (D.  O.)  202  Fed. 
251. 

Secondly,  the  assertion,  by  counsel  of  com- 
plainant, In  their  brief,  that  a  considerable 
part  of  the  moneys  received  by  the  trustee 
were  received  from  an  ancillary  receiver,  ap- 
pointed in  the  state  of  New  York,  and  Is  the 
result  of  the  sale  of  the  Harlem  yard  In 
New  York  and  was  not  Included  within  the 
lien  of  the  mortgage,  is  not  borne  out  by  the 
testimony  submitted  in  the  cause.  The  tes- 
timony of  the  trustee  on  that  point  is  that  he 
received  from  Mr.  Perry,  an  ancillary  receiv- 


er, of  New  York,  $12,8794S6,  being  a  special 
account  of  collections  made  by  him  in  New 
York. 

Since  there  is  no  proof  that  this  sum  was 
wholly  derived  from  the  collection  of  out- 
standing accounts  and  bills  receivable  due 
the  bankrupt  debtor  and  within  the  lien  of 
the  mortgage,  we  therefore  think  that  the 
decree  is  too  broad  in  directing  the  trustee 
to  account  for  all  moneys  received  by  him 
from  the  receivers  In  bankruptcy  of  the  bank- 
rupt, and  should  be  limited  to  direct  an  ac- 
counting by  the  trustee  for  all  moneys,  re- 
ceived from  the  receivers  in  bankruptcy, 
which  are  the  proceeds  of  the  collection  of 
outstanding  accounts  and  bills  receivable,  or 
of  property  otherwise,  within  the  lien  of  the 
mortgage;  and  for  this  reason  the  decree 
must  be  modified  In  the  respect  Indicated. 

With  this  modification,  the  decree  is  af- 
firmed, with  costs. 

BLACK  and  TAYLOR,  JJ.,  dissenting. 


GORDON  V.  GORDON. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  18,  1918.) 

1.  Divorce  «=»S7(18)  —  Gboitnds  —  Deser- 
tion—"Willful,  Continued,  and  Obsti- 
nate Sepabation." 

Where  a  wife  who  is  the  defendant  in  a  di- 
vorce suit  becomes  insane  after  deserting  her 
husband  and  is  confined  in  an  insane  asylum, 
her  separation  from  her  husband  ceases  to  be 
"willful,  continued,  and  obstinate"  within  the 
meaning  of  Divorce  Act,  $  2,  subd.  2. 

2.  divobcb  9=»109  —  bvidknok  —  bubdbs 
op  Pboof. 

The  burden  is  on  a  petitioner  in  a  divorce 
suit  based  on  desertion  to  prove  his  case,  and 
all  uncertainties  of  fact  should  be  resolved 
against  him. 

3.  DivoBCE   «=937(5)  —  Gbounds  —  Deseb- 

TION, 

When  the  two-year  period  of  desertion  made 
by  the  statute  a  ground  for  divorce  has  once 
elapsed,  the  desertion  becomes  permanently  es- 
tablished, and  its  character  continues  until 
the  filing  of  the  petition,  unless  sooner  brought 
to  an  end  by  the  act  of  the  injured  husband  or 
wife,  and  this  Is  so  though  the  erring  spouse 
has  become  insane  after  the  expiration  of  the 
statutory  period. 

Appeal  from  Court  of  Chancery. 

Petition  for  divorce  by  William  R,  Gordon 
against  Frances  E.  Gordon.  B^om  a  decree 
for  defendant  advised  by  the  Vice  Chancel- 
lor (88  N.  J.  Eq.  436,  103  AtL  81),  complain- 
ant appeals.    Affirmed. 
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Edward  P.  Stoat,  of  Jersey  City,  for  ap-i 
pellaot 

Edward  Mazson,  of  New  York,  for  appel- 
lee. 

GUMHBRB,  O.  T.  Wnilam  S.  Gordon,  the 
present  appellant,  filed  a  petition  In  the 
Cbnrt  of  Cniancery  seeking  a  dlvx>rce  from  bis 
wife  apoa  the  ground  of  desertion;  the 
charge  in  the  petition  being  that  "the  de- 
fendant deserted  i>etitlQner  in  the  month  of 
Norember,  1909,  ever  since  which  time,  and 
for  more  than  two  years  last  past,  defendant 
has  willfully,  contlnuedly,  and  obstinately  de- 
serted your  petitioner."  The  learned  Vice 
Cliancellor  found,  as  a  fact,  that  the  defend- 
ant was  gollty  of  willful,  oontlnned,  and 
obstinate  desertion  of  her  husband  for  a  pe- 
riod of  two  years  from  One  date  when  she 
left  his  home  In  November,  1909,  but  re- 
fused the  divorce  for  the  reason  that,  after 
the  expiration  of  the  statutory  period,  and 
in  November,  1912,  the  defoidaat  had  become 
insane  to  such  an  extent  as  to  be  irresponsi- 
ble for  her  actions,  and  had  continued  in  that 
luental  condition  up  to  the  time  of  the  filing 
of  the  petltlcNQ,  some  four  years  later.  He 
based  his  decision  upon  what  he  understood 
to  be  the  doctrine  laid  down  by  this  court 
In  the  case  of  Myles  ▼.  Uylea,  77  N.  J.  £q. 
265,  76  AU.  1037,  that  "the  two  years  con- 
templated  by  the  statute  are  those  Immedi- 
ately preceding  the  filing  of  the  petition," 
mistakenly  considering  that  under  this  doc- 
trine the  right  of  the  petitioner  to  a  divorce 
was  brought  to  an  end  by  the  insanity  of 
the  defendant,  that  being  of  such  a  charac- 
ter as  to  render  her  Irresponsible  for  her  ac- 
tions, and  therefore,  as  he  expresses  It, 
"putting  a  period  to  her  willful,  continued, 
and  obstinate  desertl<M)." 

Oar  examination  of  the  proofs  In  this  case 
leads  us  to  the  conclusion  that  the  learned 
Vice  OianceUor  was  In  error  as  to  his  find- 
ing of  fact ;  that  Is  to  say,  that  the  proofs 
fall  to  show  that  the  wife  was  guilty  of  a 
wiUfol,  continued,  and  obstinate  desertion  of 
h«r  husband  for  the  full  period  of  two  years 
after  Its  commencement  in  November,  liMld. 
According  to  the  petitioner's  own  story,  told 
opon  the  witness  stand,  his  wife  became  ir- 
ratlmial  as  early  as  June,  1910;  and  his 
stat«nent  was  based  upon  his  personal  obser- 
ration  of  her  daring  a  visit  which  he  made 
upon  her  at  that  time^  while  she  was  staying 
with  her  aunt.  Apparently  her  mental  de- 
rangement became  more  pronounced  as  time 
went  on,  for  daring  the  faU  of  1910,  or  ear- 
lier, she  was  confined  as  an  Insane  patient 
at  the  State  Hospital  at  Centre  Isllp,  Long 
Island,  on  the  application  of  her  brother. 
Jost  when  her  commltm«it  occurred  does 
not  appear,  hot  she  remained  at  this  Insti- 
tution until  October,  1911.    By  that  time  her 


mental  condition  had  improved,  and  the  pe- 
titioner removed  her  from  the  asylam  and 
took  her  to  her  father's  h<Hne  (why  h«  did 
not  take  her  to  his  own  home  he  fails  to 
disclose).  She  remained  In  her  father's 
hcmie  for  about  a  month,  and  then  went  to 
her  mother  at  Landing,  N.  J.,  and  remained 
with  her  until  November,  1912.  On  thte  5th 
of  that  month  she  was  taken  to  the  Morris 
Plains  Asylum.  At  that  time,  according  to 
the  testimony  of  Dr.  Evans,  the  medical  su- 
perintendent of  the  asylum,  she  was  suffer- 
ing from  mental  disorder,  talking  incessant- 
ly and  incoherently,  and  apparently  entirely 
irrational.  Her  condition  from  that  time 
until  the  trial  of  this  cause  exhibited  no  Im- 
provement, and  she  has  ever  since  remained 
an  inmate  at  the  asylam. 

[1]  Assuming  that  the  wife's  abnormal 
mental  cMidltion,  as  observed  by  the  petition- 
er in  June,  1910,  was  not  of  such  a  Character 
as  to  destroy  her  free  agency.  It  cannot  be 
doubted,  we  think,  that  when  she  was  takei» 
to  the  insane  asylum  at  Centre  Isllp,  and 
Cimflned  there,  her  separation  from  her  hus- 
band ceased  to  be  "willful,  continued,  and, 
obstinate,"  within  the  meaning  of  our  Di- 
vorce Act  (2  Gomp.  St  1910,  p.  2023,  {  2, 
subd.  2).  Porter  v.  Porter,  HZ  N.  J.  £q.  400, 
89  Atl.  261,  and  cases  dted.  Up  to  the  time 
of  her  discharge  from  that  institution  in 
October,  1911,  therefore,  only  the  period 
of  time  intervening  between  her  leaving  her 
husband's  home  (in  November,  1909)  and  her 
commitment  (in  the  fall  of  1910)  can  be  in- 
cluded within  the  two  years  specified  In  the 
statute.  Just  how  long  that  period  was  is 
not  shown  by  the  testimony. 

[2]  The  burden  was  upon  the  petitioner  to 
prove  bis  case,  and  all  uncertainties  of  fact 
should  be  resolved  against  him.  This  be- 
ing, so.  It  should  be  presumed  that  she  was 
confined  in  this  asylam  at  least  as  early 
as  September,  and  on  this  theory  ten  months 
only  of  the  statutory  period  had  elapsed 
when  she  was  discharged  from  her  confine- 
ment In  October,  1911.  Tliirteen  months 
elapsed  between  the  time  of  that  discharge 
and  her  commitment  to  the  Morris  Plains  Asy- 
lum ;  and,  even  if  it  be  considered  that  dur- 
ing the  whole  of  that  time  and  up  to  the 
very  day  when  she  was  taken  there  she  re- 
mained a  free  agent,  responsible  for  her  con- 
duct, and  that  her  willful  desertion  persisted, 
the  statutory  two  years  has  not  been  covered ; 
for,  of  course,  as  has  already  been  stated 
with  relation  to  her  earlier  confinement,  she 
ceased  to  be  a  free  agent  when  she  was  com- 
mitted to  the  Morris  Plains  Asylum,  and  has 
never  since  had  an  opportunity  to  repent  her 
desertimi,  and  return  to  her  husband. 

The  petitioner  having  failed  to  prove  a  de- 
sertion of  two  years  on  the  paPt  of  his  wife, 
a  decree  of  divorce  was  properly  denied  him. 
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We  mlgbt  very  well  leave  the  case  here, 
but,  as  the  learned  Vice  Chancellor  has  mis- 
understood the  principle  Intended  to  be  laid 
down  by  this  court  In  the  case  of  Myles  ▼. 
Myles,  supra  (presumably  because  of  our  un- 
fortunate failure  to  express  our  thought  In 
clear  and  unambiguous  words),  It  seems  ad- 
visable that  we  should  restate  our  view,  so 
that,  not  only  judges  of  Inferior  tribunals, 
but  the  bar  of  the  state,  may  not  longer  be 
left  In  uncertainty  as  to  the  doctrine  there 
Intended  to  be  exploited.  What  w©  said  in 
that  case  was: 

That  "the  two  years  [duration]  contemplated 
by  the  statute  are  •  *  •  those  immediately 
preceding  the  filing  of  the  petition,"  and  that 
this  is  so  "is  plain  from  the  fact  that,  if  the 
petition  left  a  hiatus  between  [the  end  of]  such 
period  and  the  date  of  the  filing  of  the  petition, 
such  hiatus  might  readily  represent  a  complete 
reconciliaticxi  and  reunitiao  of  the  parties  that 
would  entirely  destroy  any  right  to  a  divorce 
arising  out  of  a  previous  desertion." 

[8]  What  we  Intended  to  express  was  that, 
no  matter  how  long  the  period  of  desertion 
had  existed  beyond  the  statutory  two  years 
preceding  the  filing  of  the  petition,  unless 
the  desertion  had  continued  up  to  the  time 
of  such  filing,  the  Injured  spouse  could  take 
no  benefit  from  the  statute.  But,  In  our  view, 
when  the  two-year  period  has  once  elapsed, 
the  desertion  becomes  permanently  estab- 
lished, and  Its  character  continues  until  the 
filing  of  the  petition,  unless  It  Is  sooner 
brought  to  an  end  by  the  act  of  the  Injured 
husband  or  wife.  During  the  whole  of  the 
two  years  Immediately  following  the  act  of 
desertion  the  offending  spouse  Is  offered  an 
opportunity  of  repenting  of  his  or  her  sin, 
and  may  put  an  end  to  the  running  of  the 
statute  by  exhibiting  such  repentance  to  -his 
or  her  wife  or  husband,  and  offering  In  good 
faith  to  return  to  the  deserted  home  and  to 
renew  cohabitation.  But,  If  he  or  she  de- 
clines to  take  advantage  of  the  opportunity 
to  repent  afforded  by  the  statute,  and  per- 
sists in  the  desertion  for  the  full  period  of 
two  years,  the  right  to  return  has  gone,  the 
hour  of  repentance  has  passed,  the  benefit 
given  by  the  statute  to  the  spouse  offended 
apninst  has  become  vested,  and  he,  or  she, 
can  never  thereafter  be  deprived  of  that  ben- 
efit—of his  or  her  right  to  a  divorce— ex- 
cept by  his  or  her  own  act  Repentance  by 
the  sinner,  offers  of  return  by  him  or  her, 
are  then  of  no  avail.  Not  even  the  fact  that 
the  offending  spouse,  after  the  termination 
of  the  two-year  period,  has  ceased  to  be  a 
free  agent  by  reason  of  mental  aberration, 
or  from  any  other  cause,  can  deprive  the  In- 
jured spouse  of  that  vested  right.  It  U  ab- 
solute and  unassailable. 

The  decree  under  review  will  be  affirmed. 


STATE  ▼.  WARM. 

(Supreme  Court  of  Vermont.    Franklin.    Nov. 
11,  1918.) 

1.  CsiionAL  I<Aw  4s»629(l)— RbfusaIi  or  Iir- 

STBUCTIONS. 

Elrror  cannot  be  predicated  in  a  criminal 
case  on  the  refusal  of  instructions,  where  the 
court  has  submitted  other  instructions  substan- 
tially in  accordance  with  those  requested. 

2.  CstmNAi,  Law  <8=>956(10)— Disqualifica- 
tion 01"  JuBOB— Evidence. 

On  a  petition  to  the  Supreme  Court  for  a 
new  trial  by  one  convicted  of  manslaughter, 
based  on  disqualification  of  a  juror  in  having 
wagered  on  the  result  of  the  trial,  affidavits 
held  to  show  that  the  juror  had  in  fact  made 
such  wager. 

3.  Criminal  Law  <S=»923(1)— New  Trial- 
Qualification  OF  Jurors— Bbttino  on  Re- 
sult or  Trial. 

Public  policy  will  not  permit  verdicts  to 
stand  which  are  rendered  by  jurymen  who  bet 
on  the  issue,  be  the  stake  great  or  smalL 

Qzceptlons  from  Franldln  County  Court: 
B.  L.  Watermen,  Judge. 

Robert  Warm  was  convicted  of  manslaugh- 
ter, and  he  excepts  and  petitions  the  Supreme 
Court  for  a  new  trlaL  i-etltlon  for  new  trial 
gi'anted. 

Argued  before  WATSON,  O.  J.,  and  HAS- 
ELTON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

C.  6.  Austin  &  Sons,  of  St.  Albans,  for  re- 
spondent 

W.  R.  McFeeters,  State's  Atty.,  of  St  Al- 
bans, and  RufuB  E.  Brown,  of  Burlington,  for 
the  State. 

HASELTON,  J.  At  the  September  term, 
1918,  of  the  Franklin  county  ooort  Robert 
Warm  was  tried  for  the  murder  of  Jennie 
Hemingway,  August  12,  1917,  and  was  found 
guilty  of  manslaughter.  Judgment  on  the 
verdict  was  rendered,  sentence  was  Imposed, 
and  Warm  Is  now  In  confinement 

We  have  here  a  bill  of  exceptions  brought 
by  the  respondent  and  a  petiticm  for  a  new 
trial.  In  the  view  we  take  of  the  petition 
for  a  new  trial,  we  sball  not  discuss  the  ex- 
ceptions at  length. 

At  the  close  of  the  evidence  the  respondent 
made  a  motion  for  a  directed  verdict  In  his 
favor,  on  the  ground  that  the  state  had  not 
introduced  evidence  fairly  and  reasonably 
tending  to  fasrtien  guilt  upon  him.  Tbis  mo- 
tion was  overruled,  and  the  respondent  excep- 
ted. A  careful  reading  of  the  entire  tran- 
script shows  the  evidence  as  to  who  commit- 
ted the  crime  to  have  been  oooflictlng  and  cir- 
cumstantial, bat  we  agree  to  the  contention 
of  the  state  that  the  Jury  had  evidence  be- 


ficsFor  otber  cases  aee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DigeiU  and  Indexes 


Digitized  by 


Google 


Vt) 


STATE  V.  WASIC 


245 


fore  It  upon  wbidi  it  oould  find  the  re- 
gjondent  guilty. 

[1]  The  respondent  excepted  to  some  re- 
marks made  In  the  argument  tn  behalf  of  the 
state.  Some  of  these  remarks,  taken  by 
tbefflselves,  appear  unwarranted  and  unfair, 
but  the  court  treated  them  as  made  in  reply 
to  statements  of  the  respondent's  counsel, 
and  the  narratlTe  coatalned  In  the  bill  of 
exceptions  la  such  that  prejudicial  error  la 
not  shown.  The  argument  of  the  respondent's 
(ounsel  does  not  appear  In  the  transcript; 
lod,  while  the  transcript  Is  made  controlling 
as  to  matters  appearing  therein,  the  bUl  of 
exceptions  Is  expressly  made  cbntroUlng  as 
to  statements  of  fact  not  appearing  in  the 
transcript 

The  respondent  presented-  sereral  requeats 
to  charge,  and  excepted  to  the  failure  of  the 
court  to  comply  In  terms  with  requests  1,  4, 
and  6.  These  requests  related  to  the  doctrine 
of  presumption  of  innocence,  burden  of  proof, 
and  reasonable  doubt,  and  particularly  to 
their  appllcatipn  in  a  case  standing  on  dr- 
nimstantial  evidence.  However,  we  think 
that  an  analysis  of  the  chargre  ^ows  that 
the  court  in  its  own  way  and  in  fitting  lan- 
guage charged  substantially  in  accordance 
with  the  requests.    No  error  appears  here. 

After  verdict  the  respondent  moved  that  it 
be  set  aside  for  reasons  already  considered, 
and  on  the  further  claim  that  it  appeared 
that  the  Jury  acted  hastily  and  with  pas- 
sion and  prejudice.  This  motion  was  over- 
rated, and  In  the  action  of  the  court  In  that 
regard  there  appears  no  abuse  of  discretion. 

The  petition  for  a  new  trial,  brought  to 
this  court,  goes  upon  two  grounds;  newly 
discovered  evidence  and  the  disqualification 
of  one  of  the  Jurors,  C.  CX  Martin,  to  sit  In 
the  case,  a  disqualification  which  came  to 
Hsht  only  after  the  trial  of  the  case  was  end- 
ed. This  juror  resided  In  Montgomery.  Wil- 
liam Daniels  of  that  town  makes  affidavit 
that  before  the  trial  Martin  said  he  believed 
Warm  was  guilty,  knew  he  was  guilty,  of- 
fered to  bet  the  cigars  that  Warm  would  be 
fonnd  guilty,  and  did  make  such  a  wager 
with  Daniels,  Martin  wagering  that  Warm 
would  be  found  guilty,  and  Daniels  wagering 
that  Warm  would  be  found  Innocent.  Jo- 
seph La  Frank,  road  commissioner,  makes  af- 
fidavit that  a  few  days  after  the  trial  was 
over  he  heard  Martin  den>and  of  Daniels  the 
Jiayment  of  the  wager.  Edmos  Larlvee 
niakes  aflldavit  to  the  same  eflTect,  and  Wal- 
lace Lumbra  and  Ellas  Roberts  make  affi- 
davits of  like  Import 

The  state  took  counter  affidavits  of  these 
men,  and  La  Prank,  Lumbra,  and  Roberts 
make  affidavit  that  the  talk  in  which  Martin 
liemanded  of  Daniels  payment  of  the  wager 
was  of  a  Jovial  character.  Larivee's  counter 
affldavlt  is  to  the  effect  that  he  heard  the 
bet,  and  that  It  was  the  other  way ;  Martin 
betting  that  Warm  would  go  ftee.  Larivee's 
affidavits  are  unreliable,  and  really  count  for 


nothing.  The  counter  afildavit  of  Daniels  was 
taken  by  the  state.  In  It  Daniels  deposes 
that  Martin  said  he  knew  weU  enough  that 
Warm  was  guilty.  Danl^  said  that  so  far 
as  he  was  concerned,  be  was  in  earnest  in 
respect  to  the  wager,  as  he  believed  Warm 
was  innocent,  would  have  bet  the  (dgars,  or 
would  have  bet  a  dollar.  However,  he  says 
he  never  dreamed  the  bet  was  coming  up 
to  hurt  Martin,  and  that  no  doubt  the  mat- 
ter was  all  fooling.  Previous  to  the  wager 
he  talked  with  Martin  about  the  case  right 
along  as  the  newspapers  came  out,  and  tbeir 
divergent  views,  based  on  what  they  read,  led 
to  the  wager. 

[2]  In  this  state  of  the  affidavits  of  others 
we  turn  with  interest  to  the  counter  affidavit 
of  the  juror  himself  taken  by  the  state,  for 
an  unqualified  denial  by  Martin  of  the  8Ul>- 
Ject-matter  of  the  other  affidavits  would  go 
far  to  sustain  the  contention  of  the  state. 
Juror  Martin  makes  affidavit  that  at  the 
time  he  was  examined  on  the  voir  dire  he 
had  no  recollection  of  discussing  the  death 
of  Jennie  Hemingway  with  Daniels,  nor  of 
making  any  wag;er  with  regard  to  parties 
concerned.  He  does  not  deny  that  he  sat  in 
the  case  with  a  consdousness  that  be  bad 
wagered  that  Warm  would  be  convicted,  but 
says  that  he  tried  the  case  fairly  upon  the 
evidence  given  in  court  and  the  cliarge  .as  he 
understood  it,  and  without  reference  to  any- 
thing that  he  had  heard,  read,  said,  or  done ; 
therefore  he  does  not  deny  that  he  made 
the  wager  referred  to,  but  says  that,  if  any 
wager  was  made,  it  was  merely  a  Joking 
bet,  not  based  upon  anything  tangible,  and 
promptly  forgotten.  He  further  says  that, 
after  be  returned  home  from  the  trial,  Dan- 
iels was  Joked  about  a  wager,  which  the  lat- 
ter bad  made  and  lost,  on  the  weight  of  hors- 
es, and  that,  if  there  was  ever  any  talk  about 
the  wager  In  question,  It  was  then  bad; 
that  the  existence  of  such  a  wager  w.is  never 
mentioned  again ;  that  it  was  never  paid  to 
him  nor  demanded  by  him.  Kow  if  he  did  not 
remember  making  the  bet,  he  did  not  remem- 
ber forgetting  it  nor  that  it  was  of  a  joking 
character.  And  it  he  did  not  remember  that 
there  was  any  talk  about  it  after  the  trial, 
he  did  not  remember  the  connection  of  the 
talk  with  talk  about  another  wager.  Wc  are 
obliged  to  say  that  the  affidavit  of  Juror 
Martin  Is  evasive  and  lacking  in  candor,  and 
we  find  on  the  affldavlt  of  others  that  be 
made  the  wager  that  Warm  would  be  con- 
victed. Very  shortly  Oiereaftcr  he  sat  as  one 
of  the  jury  that  convicted  Warm.  The  coun- 
ter affidavits,  giving  color  to  the  claim  that 
the  wager  was  of  a  Joking  character,  are 
without  weight  Many  people  regard  betting 
as  fun,  and  the  fact  that  the  Juror  regarded 
It  as  B  Joke  to  bet  on  the  conviction  of  a 
man  charged  with  murder  does  not  commend 
him  to  us  as  a  man  fit  to  be  Juryman  in  a 
case  In  which  he  had  made  that  kind  of  a 
wager.    A  grave  qvestlon  of  public  policy  Is 
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here  InTolved,  and  It  admits  of  but  one  an- 
swer. 

[3]  The  amount  of  the  wager  In  this  In- 
stance is  immaterial  to  the  answer.  Oourts 
will  not  consider  how  large  a  wager  must  be 
to  disqualify  the  wagerer.  Public  policy  will 
not  permit  verdicts  to  stand  which  are  ren- 
dered by  Jurymen  who  have  bet  on  the  issue, 
be  the  stake  great  or  small.  It  is  not  for  us 
to  inquire  whether  or  not  the  result  of  the 
trial  was  in  any  measure  due  to  the  situa- 
tion that  existed.  The  due  administration 
of  jnstlce  is  the  question  at  stake.  Austin  & 
McCargar  t.  Langlois,  81  Vt.  223,  69  Atl. 
739;  Moore'a  Adm'r  v.  Cross,  86  Vt  148,  84 
Atl.  22 ;  In  re  Ketchum,  102  AtL  1032. 

The  conclusion  reached  makes  it  unneces- 
sary and  inadvisable  to  comment  on  the 
newly  discovered  evidence  as  set  forth  by  pe- 
tition and  affidavit.  On  the  new  trial  which 
public  policy  demands,  such  evidence,  and  all 
available  evidence,  whether  favorable  or  un- 
favorable to  the  respondent,  wUl  stand  for 
careful,  Impartial,  and  solemn  consideration. 

Petition  for  new  trial  granted. 


FITZGERALD  BROS.  BREWING  C50.  T. 

KELLBI'S  ESTATE. 


(Supreme  Court  of  Vermont 
19,  1918.) 


Rutland.     Nov. 


1.  Triai.    «=3l78— Dibecteo     Vesdict— Bvi- 

nENCI. 

The  merits  of  motion  for  directed  verdict 
depend  upon  the  view  of  the  evidence  most  fa- 
vorable to  opposing  party. 

2.  INTOXICATIKO     LiQUOBS     «=»329(2)— IlXE- 

OAL  Sale— Question  fob  Jxtbt. 
In  suit  to  recover  from  estate  of  K.  on  an 
original  promise  by  him  in  his  lifetime  to  pay 
for  certain  intoxicatiug  liquors  sold  and  deliv- 
ered to  one  S.,  defendant's  contention  being 
that  liquors  were  sold  to  K.  unlawfully,  whether 
the  sales  were  to  S.  on  K.'s  credit  or  to  E.  per- 
sonally, held,  under  the  evidence,  for  the  jury. 

3.  FBATins,  Statute  of    $=3159  —  OBionrAl. 

OB    COLLATEBAL    PbOJQSE   —    QUESTION    FOB 
JUBY. 

In  suit  to  recover  from  estate  of  K.  on  an 
original  promise  by  him  In  his  lifetime  to  pay 
for  certain  intoxicating  liquors  sold  and  de- 
livered to  one  S.,  whether  E's  promise  was 
original  or  collateral  held  for  the  jury. 

4.  Intoxicating  Liquobs   €=9327(1)  —  Sale 
BT  Unlicensed  Agent— Vauditt. 

That  plaintiff  foreign  corporation's  solicit- 
ing agent  did  not  have  an  agent's  certificate  au- 
thorizing him  to  solicit  business  as  required  by 
G.  li.  6490,  6491,  would  not  make  sales  of  in- 
toxicants solicited  by  such  agent  illegal;  the 
statute  penalizing  the  solicitor  but  not  the  sale. 


5.  iNTOXXOATINe  lilQUOBS  «s>329^)  —  Ob- 
DEBS  BT  Unuoenbed  Aoent— Qdkbtion  fob 
Jubt. 

In  suit  to  recover  from  estate  of  K.  <hi  an 
original  promise  l>y  him  in  his  lifetime  to  pay 
for  certain  intoxicating  liquors  sold  and  de- 
livered to  one  S.,  whether  plaintiff's  soliciting 
agent  who  did  not  have  certificate  as  required 
by  G.  L.  6490,  6491,  authorizing  him  to  solicit 
took  orders  for  liquor  in  question,  held,  under 
the  evidence,  for  the  jury. 

6.  Intoxicatino  Liquobs  <=»327(1)  —  Ac- 
tion fob  Pbice— Illeoal  Sale. 

Arrangement,  whereby  only  a  part  of  liq- 
uors billed  to.S.  were  to  ho  sold  by  him  under 
his  license,  the  remainder  to  be  kept  in  cold 
storage  and  deUvered  to  plaintiff's  other  custom- 
ers, etc.,  held  not  illegal  if  bona  fide  and  not 
designed  as  a  cover  for  illegal  sales  by  S. ;  Acts 
1910,  No.  179,  §  3,  providing  that  no  person 
holding  a  liquor  license  of  any  class  shall  be 
appointed  agent  of  a  licensee  of  the  fourth 
class,  relating  to  the  appointment  of  soliciting 
agents,  and  not  to  services  performed  by  one 
who  is  not  such  agent 

7.  Intoxicating  Liqcobs  cs=3329(2)— Ille- 
gal Sales  of  Ljquobt-Jubt  Question. 

Whether  arrangement,  whereby  only  a  part 
of  liquors  billed  to  S.  were  to  be  sold  by  him 
under  bis  license,  was  designed  as  a  cover  for 
illegal  sales  by  S.  so  that  plaintiff  seller  oould 
not  recover  purdiase  price  of  liquor  sold  by  S., 
h^d,  under  the  evidence,  for  the  jury. 

Exceptions  from  Rutland  County  Court; 
Fred  M.  Butler,  Judge. 

Action  by  the  Fitzgerald  Bros.  Brewing 
Company  against  James  A.  Keiley's  estate. 
Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant brings  exceptions.  Judgment  af- 
firmed. 

Marvelle  O.  Webber,  of  Rutland,  for  plain- 

tut. 

George  W.  Piatt,  of  Poultney,  and  Law- 
rence, Ijawrence  &  Stafford,  of  Rutland,  for 
defendant 

TAYLOR,  J.  The  plaintiff  Is  a  New  York 
corporation  engaged  in  manufacturing  and 
bottling  ales,  porter,  and  lager  beer  at  Troy, 
N.  Y.  During  the  years  1913,  1914,  and  1915 
it  had  a  license  to  conduct  a  wholesale  liq- 
uor business  In  this  state.  It  claims  to  re- 
cover from  the  estate  of  James  A.  Kelley 
on  an  original  promise  by  him  in  his  life- 
time to  pay  for  certain  intoxicating  liquors 
sold  and  deUvered  to  one  Thomas  Smith, 
who  bad  a  license  of  the  seventh  class  to  do 
business  in  the  city  of  Rutland  in  1914  and 
1915.  The  claim  specified  is  an  unpaid  bal- 
ance due  for  liquors  purchased  by  Smith  be- 
tween February  22  and  May  1,  1915.  There 
was  trial  by  Jury  with  verdict  and  Judgment 
for  the  plaintiff.  The  only  questions  present- 
ed arise  on  exceptions  to  the  overruling  of 
defendant's  motion  for  a  directed  verdict 
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No  claim  Is  made  tbat  the  goods  sued  for 
were  not  delivered,  nor  tbat  the  balancse 
daimed  has  been  paid.  It  is  cootended  that 
tbe  plaintiff  cannot  recover  because  the  liq- 
uors were  sold  to  Eelley,  or  to  Kelley  and 
one  Bafferty,  tmlavrf ally.  Plaintiff's  license, 
which  was  of  the  fonrth  class,  gave  it  the 
right  to  sell  Intoxicating  liquors  by  whole- 
sale to  licensees  only.  Kelley  held  a  second- 
class  license  under  which  he  condncted  busi- 
nesa  in  the  Bardwell  House  block.  The  busi- 
ness carried  on  under  the  seventh-class  11- 
oenae  held  by  Smith  was  condocted  at  the 
"cold  storage  plant,"  as  it  was  called  at  the 
trial.  The  defendant's  claim  was  thaf  this 
llcoise,  though  issued  to  Smith,  was  in 
fact  Kelley's,  and  that  the  business  at  the 
"cold  storage"  was  owned  by  KeUey  or  by 
Kelley  and  Rafferty ;  tbat  Smith  was  a  mere 
servant  and  had  no  interest  in  the  business ; 
that,  though  the  tpo&a  were  shipped  and 
charged  to  Smith,  they  were  ib  fact  sold  to 
Kelley  personally  and  not  to  Smith  on  Kel- 
ley's credit;  and  that  the  plaintiff  knew 
these  facts  when  It  sold  and  shipped  the 
liquors  sued  for. 

[1]  It  may  be  conceded  that,  if  the  plaln- 
tilTs  dealings  with  the  "cold  storage"  were 
with  Kelley,  or  Kelley  and  Rafferty,  per- 
sonally, knowing  that  Smith  entered  into 
the  transaction  only  in  name  to  give  it 
color  of  legality,  the  form  of  the  transac- 
tion would  not  save  the  plaintiff  from  Oie 
consequences  of  an  unauthorized  sale.  See 
Garrett-Williams  C!o.  v.  Watklns,  84  Vt.  299, 
79  Atl.  387,  Ann.  Cas.  i913A,  846.  And  It 
most  be  conceded  that  some  of  the  evidence 
strongly  tended  to  support  the  defendant's 
dalm;  but  on  a  motion  for  a  directed  ver- 
dict the  merits  of  the  motion  depend  upon 
the  view  of  the  evidence  most  favorable  to 
the  opposing  party — a  fact  too  often  Ifc.iored 
in  presenting  such  motions  for  review. 

The  evidence  in  point  was  somewhat  con- 
flicting, and  it  cannot  be  said  that  It  was  so 
onequivocnl  as  to  afford  the  basis  of  but 
a  single  inference.  Considered  in  the  proper 
Tlew.  it  falls  to  disclose  any  manifest  il- 
legality in  the  transaction  Involving  the 
plaintiff ;  nor  does  it  make  the  inference  nec- 
essary tiiat  the  plaintiff  was  party  to  an 
attempt  to  evade  the  law.  Rafferty,  called 
as  a  witness  by  the  plaintiff,  gave  evidence 
partly  in  direct  examination  and  partly  in 
cross-examination  tending  to  show  that  the 
"cold  storage"  business  was  really  the  busi- 
ness of  himself  and  Kelley ;  ..that  Smith 
worked  for  them  on  a  salary  and  had  noth- 
ing to  do  with  the  business  except  in  name; 
that  he  heard  Kelley  telephone  Thomas  Fitz- 
gerald, the  plaintlfTs  vice  president  and 
treasurer,  respecting  the  "cold  storage,"  and 
heard  him  say  to  Fitzgerald  something  to 
the  effect  that  the  "cold  storage"  license  was 
his;  tbat  Smith  meant  Kelley;  that  he 
fbon^t  his  name  was  mentioned;  and  that 


Kelley  said  the  "cold  storttge"  deal  would  be 
with  Kelley  and  Rafferty..  Fitzgerald,  who 
It  appeared  represented  the  plaintiff  in  the 
negotiations  with  Kelley  respecting  the  busi- 
ness at  the  "cold  storage,"  testified  in  direct 
examination  in  substance  that  bis  first  talk 
with  Kelley  was  by  telephone,  in  which  Kel- 
ley informed  him  that  a.  seventh-dass  li- 
cense had  been  granted  to  Th<Hnas  Smith  to 
do  business  at  the  "cold  storage"  in  Rutland 
and  requested  him  to  come  to  Rutland  to 
make  arrangements  for  supplying  the  "cold 
storage"  with  ale,  lager,  and  bottled  beer; 
tbat  he  asked  who  Smith  was,  and  was  told, 
"He  is  a  friend  of  ours  up  here  and  is  all 
right";  that  Kelley  said  the  transaction 
would  involve  considerable  credit,  as  the 
goods  were  to  be  shipped  in  carload  lots; 
that,  soon  after  witness  came  to  Rutland, 
saw  KeUey  at  his  house,  had  a  long  talk 
with  him  about  the  maimer  of  doing  business 
at  the  "cold  storage,"  Including  how  the 
goods  were  to  be  shipped  and  how  they  were 
to  be  distributed  to  licensees:  that  Kelley 
gave  orders  for  two  carloads  of  beer  to  be 
shipped  to  Sbiith  about  April  30^  1914,  and 
said  that  he  (Kelley)  would  pay  the  bill; 
that  the  arrangements  then  made  were  to 
continue  during  the  period  of  the  license  h^d 
by  Smith,  and  Kelley  said  he  would  pay  for 
goods  sold  to  Smith  during  that  time;  that 
the  goods  then  and  subsequently  ordered  were 
shipped  to  Smith  and  charged  to  him  on  the 
books  of  company;  that  it  was  arranged 
that  witness  should  come  to  Rutland  at  reg- 
ular intervals  to  settle  the  "cold  storage" 
accounts  with  Kelley ;  that  the  account  was 
settled  in  full  up  to  February  20,  1915,  Kel- 
ley making  all  the  payments  on  Smith's  ac- 
count; and  that  he  relied  on  Kelley  to  pay 
when  he  sold  the  goods. 

In  cross-examination  Fitzgerald  testified 
that  he  did  not  regard  Smith  as  principal 
in  the  business,  understood  from  the  start 
that  Kelley  was  the  principal,  and  after- 
wards thought  he  discovered  that  Rafferty 
had  some  interest ;  that  he  did  not  remember 
of  Kelley's  telling  him  that  Smith  was  go- 
ing to  have  a  license,  but  that  it  was  really 
his  and  Rafferty's;  said  there  may  have 
been  such  a  talk,  but  did  not  remember  it; 
that  he  supposed  he  had  a  perfect  right  un- 
der his  license  to  sell  to  either  Kelley  or 
Smith,  as  Kelley  was  himself  a  licensee; 
tbat  he  charged  the  goods  to  Smith  at  Kel- 
ley's request;  that  Kelley  wanted  the  ship- 
ments to  the  "cold  storage"  to  be  in  Smith's 
name,  as  he  had  the  license. 

Later,  he  testified  that  all  that  Kelley  said 
on  the  subject  was  that  be  wanted  the  goods 
charged  to  Smith;  that  Kelley  told  witness 
to  ship  the  goods  to  Smith  and  be  (Kelley) 
would  pay  for  them. 

[2]  The  evidence  made  it  a  Jury  question 
whether  the  sales  were  to  Smith  on  Kelley's 
credit,  or  to  Kelley  personally.    If  the  sales 
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were  to  Smith,  It  Is  not  claimed  that  the 
transactloa  was  nnlawful,  except  In  respect 
of  certain  matters  to  be  considered  later. 

[3]  It  Is  also  urged  In  support  of  the  mo- 
tion that,  If  Kelley  was  not  the  purchaser  of 
the  goods,  his  promise  was  collateral  and 
unenforceable  because  not  In  writing.  But 
the  evidence  was  at  least  sufBdent  to  make 
It  a  Jury  question  whether  Kelley's  promise 
was  original  or  collateral.  Taking  Fitzger- 
ald's version  of  the  oral  agreement.  It  was 
clearly  original,  unless  the  import  of  the  lan- 
guage used  was  affected  by  the  attending 
circumstances.  See  Podcet  ▼.  Almon,  90  Vt. 
10,  96  Atl.  421. 

[%,  6]  As  a  further  ground  of  the  motion, 
the  defendant  says  the  plaintiff  cannot  re- 
cover because  Fitzgerald  did  not  have  an 
agent's  certificate  authorizing  him  to  solicit 
business  for  the  company  in  this  state  as  re- 
goired  by  what  is  now  O.  It.  6490,  6491.  The 
point  is  inadequately  briefed,  but  we  infer 
that  the  claim  is  that  the  failure  of  such 
soliciting  agents  to  comply  with  the  statute 
requiring  certification  makes  sales  solicited 
by  them  illegal.  But  such  is  not  the  pur- 
pose and  effect  of  that  statute.  It  penalizes 
the  solicitor,  but  not  the  sale.  In  thus  dis- 
ix>sing  of  the  question,  we  do  not  intimate 
that  the  evidence  disclosed  a  situation  that 
required  Fitzgerald  to  secure  a  certificate  for 
his  protection.  Besides,  in  any  evoit,  the 
question  was  for  the  jury  whether  Fitzgerald 
took  orders  for  the  liquors  involved  in  the 
suit  in  Rutland.  There  was  evidence  tending 
to  show  that  the  orders  were  received  In 
Troy,  either  by  letter  or  telephone. 

[8,  7]  Finally,  the  defendant  says  that  the 
plaintiff  cannot  recover  because,  in  connec- 
tion with  the  goods  for  which  recovery  is 
sought,  other  goods  were  sold  knowing  that 
they  were  to  be  disposed  of  unlawfully.  The 
claim  is  that  the  arrangement  for  such  un- 
lawful sales  was  a  part  of  the  contract  where- 
by Kelley  agreed  to  pay  for  the  goods  sued 
for;  and  that  the  goods  Intended  for  un- 
lawful disposal  were  so  mingled  with  those 
sold  to  Smith  for  lawful  use,  and  the  deal- 
ings between  the  parties  so  conducted,  that 
the  whole  transaction  was  rendered  Illegal. 
The  consideration  of  this  ground  of  the  mo- 
tion makes  It  necessary  to  refer  to  an  addi- 
tional feature  of  the  original  arrangement. 
It  appeared  that  the  plaintiff  had  several 
customers  in  Rutland  among  the  licensed 
liquor  dealers;  that  one  Eelliher  was  its 
duly  certified  soliciting  agent  In  that  vicin- 


ity; and  that  the  preservation  of  Its  goods 
required  that  they  be  kept  in  a  cool  place. 
Certain  of  the  evidence  tended  to  show  that 
to  provide  suitable  storage  and  to  facilitate 
deliveries  to  its  customers,  it  was  arranged 
that  a  stock  of  liquors  should  be  kept  on 
hand  at  the  "cold  storage."  They  were  of 
the  same  kind  as  those  required  by  Staiith, 
were  shipped  in  carload  lots,  and  for  con- 
venience were  cliarged  to  Smith's  "cold  stor- 
age" account.  The  plaintiff  paid  part  of  the 
rent  of  the  storage  plant  and  provided  a 
team  for  making  deliveries.  Kelliher  would 
take  orders  from  plalntUTs  customers  and 
turn  them  over  to  Smith  for  delivery.  Smith's 
account  would  be  credited  with  the  liquors 
thus  delivered  and  50  cents  a  barrel  for  de- 
livery. The  collections  tor  aU  liquors  thus 
disposed  of  were  made  by  the  platntiff 
through  its  Troy  ofilce.  The  balance  owed 
for  was  for  liquors  which  Smith  bad  disposed 
of  lawfully  to  bis  customers.  Briefly,  the 
arrangemeat,  according  to  the  plaintiff's 
claim,  was  this:  Certain  kinds  of  intox- 
icating liquors  were  to  be  shipped  to  the 
"cold  storage"  plant,  part  of  which  was  for 
sale  by  Smith  under  bis  license  and  part  for 
storage  and  delivery  to  the  plaintiff's  other 
customers.  All  of  the  goods  were  to  be  bill- 
ed to  Smith,  but  Kelley  was  to  pay  for  only 
such  as  Smith  sold  under  his  license.  Kel- 
liher was  to  toke  orders  from  plaintiff's 
customers  and  notify  Smith,  who  was  to 
make  the  deliveries  out  of  the  goods  in  stor- 
age, receiving  50  cents  a  barrel  therefor. 
The  goods  so  delivered  were  to  be  credited 
to  the  "cold  storage"  account,  and  the  plain- 
tiff was  to  make  the  collections  from  Its 
customers.  This  arrangement,  if  bona  fide 
and  not  designed  as  a  cover  for  illegal  sale 
by  Smith,  would  not  give  color  to  the  de- 
fendant's claim.  The  true  intent  of  the 
arrangement  was  for  the  jury.  It  is  said 
that  such  an  arrangement  Is  expressly  pro- 
hibited, and  we  are  referred  to  No.  179,  Acts 
of  1910,  §  3,  which  provides,  among  other 
things,  that  no  person  holding  a  license  of 
any  class  shall  be  appointed  an  agent  of  a 
licensee  of  the  fourth  class.  But  this  pro- 
vision relates  to  the  appointment  of  solicit- 
ing agents.  Such  service  for  a  wholesale 
liquor  dealer  by  a  licensee,  as  the  evidence 
tends  to  show  was  thus  performed  by  Smith, 
is  nowhere  forbidden.  We  hold  that  the 
case  was  for  the  jury,  and  that  the  motion 
was  properly  overruled. 

Judgment  afilrmed  to  be  certified  to  the 
probate  court. 
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HAZEN  et  «L  T.  PERKINS. 

(Sspreme  Court  of  Yermont.    Sp«cial  tF«na  at 
St  Johnsbury.     Nov.   8,  1918.) 

1.  Navigable  Watebs  €=»4  —  Ohabacteb  of 
Laki— "Ptblic  Waters." 

I^ake  covering  area  of  640  acres,  having  80 
to  100  cottaiies,  2  botds,  and  several  girl's 
camps  on  its  sliores,  visited  annaally  as  snmmer 
rcBort  by  about  7,000  people,  used'  for  rowing, 
canoeing,  and  motorboating,  and  by  steamboat, 
hM  boatable,  and  hence  public  waters  within 
protisions  of  Constitution,  particularly  in  view 
of  Laws  1896,  No.  140,  and  Laws  1908,  No.  228, 
directing  fish  and  game  commissioners  to  exam- 
ine outlet  of  lake  and  take  steps  to  protect  wa- 
ters thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pnblic 
Wsters.] 

2.  Evidence  «=>83(1)—P«e8umption— Public 
OrnciALs— Pekfobmance  of  Dutt. 

Fish  and  game  commissioners  directed  by 
Uws  1896,  No.  140,  and  Laws  1908,  No.  228, 
to  examine  ontlet  of  lake  and  take  steps  to  pro- 
tect waters  of  lake,  will  be  presumed  to  have 
acted  in  accordance  with  the  law  and  4;heir  in- 
stroctions. 

3.  Navigable  Waters  €=>37(4)  —  Gbant  of 

IxAND— TtTLB  ACqXnBED. 

Grants  of  land  bounding  upon  lake  whose 
waters  are  public  under  Constitution  passed  ti- 
tle only  to  the  water's  edge  or  to  low-water  mark 
if  tboe  is  a  definite  low-water  mark. 

4.  Navigable  Waters  <S=»36(1)— Ownebship 
OF  Bed — Public  Uses. 

The  bed  or  soil  of  boatable  lakes  having  pub- 
lic waters  under  the  Constitution  is  held  by  the 
people  in  their  diaracter  as  sovereign  in  trust 
for  pnblic  uses  for  which  they  are  adapted. 

5.  Navigable  Waters  «=34  —  Grant  fbom 
PcBuc  Assemblt—Contbol  of  Waters. 

The  right  to  control  height  of  water  of  boat- 
able  lake  or  outflow  therefrom  by  artificial 
means  cannot  be  granted  by  Oener^  Assembly 
to  private  persons  for  private  purposes,  such 
grant  being  inconsistent  with  exercise  of  trust 
in  which  state  holds  land,  requiring  state  to 
preserve  waters  for  common  and  public  use  of 
all. 

6.  Navigable  Watebs  «=34  —  Contbol  or 
Level  or  Wateb  —  Control  bt  Pbitatb 
Pebsons— Gbant  by  Decbee. 

A  grant  to  control  level  of  water  in  lake  or 
ontflow  therefrpm  by  artificial  means,  to  private 
persons  for  private  purposes,  cannot  be  made 
basis  of  a  decree. 

7.  Fish  4=»8  —  Bjiox7I,ation  or  Public  Wa- 
tebs—Pouob  POWZB. 

Under  Oonat.  e.  2,  §  63,  reserving  to  General 
Assembly  the  proper  regulation  of  common  fish- 
try  in  public  waters,  the  General  Assembly  in 
the  exercise  of  the  police  power  may  adopt  such 
measures  within  constitutional  limits  as  it 
deems  necessary  for  the  preservation  of  such 
pnblic  property  and  the  common  rights  therein. 


S.  Fish  «=38— REomjkTioN  or  Pubuo  Wa- 
tebs—Police  Powee. 
r.aws  1896,  No.  140,  and  Laws  190S,  No. 
228,  directing  fish  and  game  commissioners  to 
examine  the  outlet  in  boatable  lake  and  take 
steps  to  protect  water  of  lake,  were  proper  meas- 
ures for  protection  of  common  fishery  under 
Const,  c.  2,  S  63. 

9.  Adverse  Possession  ^=>7(2)  —  Public 
Lands— Lake — Control  or  Flow. 

Under  G.  L.  1875,  providing  that  nothing 
contained  in  statute  of  limitations  shall  be  con- 
strued as  affecting  title  to  state  lands,  a  right  to 
control  flow  of  water  from  boatable  lake  by 
means  of  dam  or  gate  at  outlet  cannot  be  ac- 
quired by  prescription. 

10.  NAV1GA3U!  Waters  «=»40— Lake— Riout 
OF  Millowneh— Regtjlatioh  or  Level  of 
Water. 

Where  natural  level  of  lake  was  regulated 
and  controlled  by  dam  and  sluice  erected  at  its 
outlet  by  fish  and  game  commissioners  under 
Laws  1896,  No.  140,  and  Lews  1906,  No.  228, 
millowner  had  no  right  to  vary  the  level  of  the 
water  above  and  below  such  natural  level  by 
means  of  flashboards  and  gate  erected  at  outlet. 

11.  Nuisance  ®=s63  —  Public  Nttisance  — 
GOANOINO  Level  of  Lake. 

The  unlawful  use  of  flashboards  and  gate  at 
ontlet  of  boatable  lake,  to  vary  hei^t  of  water 
from  its  natural  level,  affecting  common  rights 
of  all  persons,  constitutes  a  pobUc  nuisance. 

12.  Nuisance  <S=>72  —  Public  Nuisance  — 
Injunctive  Relief— Right  to. 

To  entitle  plaintiffs  to  injunctive  relief  from 
gate  at  outlet  of  lake  having  public  waters  and 
flashboards  used  for  purpose  of  controlling 
height  of  water  constituting  a  public  nuisance  in 
view  of  steps  taken  by  fish  and  game  commis- 
sioners to  protect  -waters  of  such  lake  pursuant 
to  Laws  1896,  No.  140,  and  Laws  1908,  No.  228, 
authorized  by  Const,  c.  2,  g  63,  they  must  show 
some  special  and  substantial  injury  distinct  and 
apart  from  general  Injury  to  pnblic. 

IS.  Nuisance  «=»7S  —  Public  Nuisance  r— 
pBEsoBipnvE  Right— Actions. 
The  rule  that  a  right  to  maintain  a  pnblic 
nuisance  cannot  be  acquired  by  prescription  ap- 
plies to  actions  by  private  individuals  who  have 
suffered  injury  special  and  peculiar  to  them- 
selves, as  well  as  to  proceedings  in  behalf  of 
pubUc' 

Appeal  in  Chancery,  Orange  County; 
Frank  L.  Fish,  Chancellor. 

Action  by  Charles  D.  Hazen  and  others 
against  Sumner  W.  Perkins.  Decree  for  de- 
fendant, and  plaintiffs  appeaL  Affirmed  and 
remanded. 

Argued  before  WATSON,  O.  J.,  and  POW- 
ERS, TAYLOR,  and  MILES,  JJ. 

Charles  Batchelder,  of  Bethel,  for  appel- 
lants. 

John  O.  Sargent,  of  Ludlow,  and  David  S. 
Gonant,  of  Bradford,  for  appellee. 
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WATSON,  0.  J.  The  plaintiffs,  severalljr 
owners  of  land  abnttln?  on  Lake  Morey,  a 
natural  body  of  water  In  the  town  of  Palr- 
lee,  on  which  are  built  cottages  for  summer 
occupancy,  seek  an  Injunction  against  de- 
fendant, requiring  him  to  remove  the  gate 
and  all  structures  erected  by  him  at  the  out- 
let of  said  lake  for  the  purpose  of  affecting 
the  level  thereof,,  and  perpetually  enjoining 
hlro  from  erecting  or  maintaining  at  said 
outlet  any  artificial  structure  for  the  purpose 
of  raising  or  lowering  the  water  of  the  lake, 
and  to  recover  damages  suffered  in  the  prem- 
Isea 

The  outlet  of  the  lake  Is  a  small  stream 
which  flows  southerly  and  southeasterly  Into 
the  Connecticut  river.  The  plaintiffs  Hazen, 
Watson,  and  Low  are  the  owners  in  common 
of  a  water  privilege,  known  as  the  Pierce 
privilege,  on  the  outlet  stream.  The  defend- 
ant owns  and  occupies  certain  lands  and  a 
water  privilege,  here  known  as  the  Perkins 
privilege,  on  the  outlet  stream  southerly  of 
and  below  the  Pierce  privilege,  and  claims 
and  has  exercised  the  right,  in  connection 
with  the  use  of  his  water  privilege,  to  raise 
the  water  of  the  lake  by  means  of  a  gate 
and  flashboards  at  the  outlet,  for  the  pur- 
pose of  conserving  the  water  supply  at  his 
privilege,  and  to  lower  the  same  as  his  needs 
at  the  latter  place  may  require.  His  mills 
are  382  rods  from  the  outlet  of  the  lake,  and 
the  crest  of  his  dam  is  about  15^  feet  lower 
than  the  crest  of  the  outlet  dam.  He  owns 
no  land  abutting  on  the  lake. 

The  defendant  claims  that  he  has  the  right, 
by  grant  through  successive  owners  from  one 
of  the  original  proprietors  of  the  town,  to 
control  the  flow  of  water  from  the  lake  in 
connection  vidth  the  use  and  enjoyment  of 
his  said  water  privilege,  and  that  he  and 
his  successive  grantors  in  title  have  exer- 
cised such  right  continuously,  openly,  no- 
toriously, exclusively,  and  under  a  claim  of 
right,  for  more  than  120  years,  and  down  to 
the  bringing  of  this  bill. 

The  case  was  heard  by  the  chancellor  on 
the  report  of  a  special  master  and  plalntlfTs 
exceptions  thereto.  The  exceptions  were 
overruled,  and  the  bill  dismissed,  with  costs 
to  the  defendant.  The  plaintiffs  appealed; 
but  in  presenting  the  case  for  review  they 
take  no  note  of  the  exceptions.  Our  con- 
siderations are  therefore  confined  ,to  the 
rights  of  the  parties  as  based  upon  the  plead- 
ings and  the  facts  of  record. 

II]  It  is  argued  that  this  court  knows 
Judicially  that  the  waters  of  Lake  Morey  are 
public  waters.  Very  likely  we  might  take 
Judicial  notice  that  the  waters  of  this  lake 
are  boatable,  as  part  of  the  principal  fea- 
tures of  the  geography  of  the  state  (The 
Montello,  11  Wall.  411,  20  L.  Bd.  191),  were 
It  necessary  in  determining  their  character, 
but  it  is  not  necessary.  The  master  reports 
that  this  lake  has  an  area  of  some  640 


acres;  that  on  its  shores  are  located  from 
80  to  100  cottages,  occupied  during  the  sum- 
juer  season  for  purposes  of  pleasure  and 
recreation;  that  there  are  also  located  on 
the  lake  two  hotels  and  a  large  casino  or 
place  of  amusement,  and  several  girls'  camps, 
so  that  during  the  camping  season  the  lake 
Is  a  considerable  summer  resort,  the  number 
of  people  annually  frequenting  it  as  such 
being  estimated  at  about  7,000,  that  the  lake 
is  used  extensively  for  boating  by  the  occu- 
pants of  the  cottages  around  it,  for  which 
purpose  a  considerable  numbw  of  rowboats 
and  canoes  are  used,  together  with  ten  or 
more  motorboats;  that  a  steamboat  plies 
thereon,  making  regular  trips  during  the 
summer  season  for  the  purpose  of  carrying 
passengers  around  the  lake ;  and  that  on  the 
shore  adjacent  to  some  of  the  cottages  are 
boathouses  and  retaining  walls,  and  struc- 
tures of  one  sort  or  another  for  use  in  get- 
ting into  and  out  of  the  boats  and  canoes. 
On  these  facts  the  waters  of  Lake  Morey 
are  boatable,  as  matter  of  law,  and  there- 
fore they  are  public  waters  within  the  pro- 
visions of  the  Constitution  as  construed  in 
New  England  Trout  &  Salmon  Club  v.  Math- 
er, 68  Vt.  338,  35  Atl.  323,  33  L.  R.  A.  569. 
And  they  have  been  so  deemed  and  acted  up- 
on by  the  G«ieral  Assembly:  By  No.  140- 
of  the  Public  Laws  of  1896,  the  fish  and 
game  commissioners  were  authorized  and  di- 
rected to  examine  the  outlet  of  this  lake, 
and  to  take  such  steps  as  might  be  necessary 
In  repairing  the  same  to  protect  the  waters 
of  the  lake  and  the  property  below  the  out- 
let, money  being  appropriated  for  such  pur- 
pose; again  by  No.  228  of  the  Public  Acts 
of  1908,  the  fish  and  game  commissioner  was 
directed  to  make  a  similar  examination,  and 
to  cause  such  repairs  of  the  outlet  to  be 
made  as  were  necessary  for  the  protection  of 
the  waters  of  the  lake  and  the  fish  therein. 
[2]  During  the  years  1897-1898  the  fish 
and  game  commissioners,  pursuant  to  the 
directions  of  the  former  act,  caused  to  be 
constructed  at  the  outlet  a  pile  dam  in  the 
neighborhood  of  300  feet  long,  with  a  sluice 
some  40  feet  long  and  2  feet  wide,  and  having 
a  plank  bottom  to  serve  as  an  outlet.  The 
bottom  of  this  sluice  was  fixed  at  a  level 
several  inches  higher  than  the  bottom  of 
the  old  sluice.  Across  the  new  sluice,  as  an 
obstruction  to  the  flow  of  water  through  it, 
were  placed  two  planks  2  inches  wide  and 
one  4  inches  wide.  No  gate  was  constructed 
in  the  sluice,  so  that,  except  as  controlled 
by  natural  causes,  the  top  of  these  planks 
fixed  the  height  of  the  water  in  the  lake. 
No  claim  Is  made  that  the  dam  and  sluice, 
so  put  in  by  the  state,  caused  the  water  to 
encroadi  upon  the  lands  of  the  riparian  pror 
prietors,  or  worked  any  violation  of  their 
rights.  And  it  will  be  presumed,  the  con- 
trary not  being  shown,  that  these  public 
officers  acted  in  accordance  with  the  law  and 
their  insti^ictions.    But  after  such  work  was 
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done,  tbe  defendant  pat  in  tbe  gate  now  ex- 
IsUDg  at  the  outlet,  by  cutting  out  the  two 
bottom  planka  and  constructing  a  gate  to 
operate  on  the  tnslde,  or  lake  side,  of  the 
remaining  plank,  with  a  means  of  raising 
and  lowering  the  same.  From  this  we  un- 
derstand that  tbe  gate  did  not  operate  to 
raise  the  height  of  the  water  of  the  lake, 
bat  It  enabled  the  defendant  to  lower  it  to 
tbe  level  of  the  bottom  of  the  sluice,  8 
Incbee  below  the  level  fixed  by  the  aufhorbs- 
ed  agents  of  the  state.  In  addition  to  the 
Dse  of  this  gate,  defendant  has  used  flnsh- 
tioarda  at  the  outlet  to  raise  the  level  of  the 
lake  whenever  he  needed  more  storage  of' 
water  for  his  mills,  and  he  appears  to  have 
doae  this  from  time  to  time  ever  since  he 
acquired  title  to  his  water  privilege  In  March, 
1895.  He  admitted  having  used  two  flash- 
boards  consisting  of  2x4  pieces,  which  would 
raise  the  normal  level  8  Inches.  No  finding 
is  made  at  variance  with  this  admission. 

[3-1]  Being  public  waters  according  to  the 
test  afforded  by  the  Ccnstltntion,  the  grants 
of  land  bounding  upon  the  lake  pass  title 
only  to  the  water's  edge,  or  to  low-water 
mark  if  there  be  a  definite  low-water  line. 
Fletcher  v.  Phelps,  28  Vt  257;  Jakeway  v. 
Barrett,  38  Vt.  S16;  Austin  v.  Rutland  R.  R. 
Co,  45  Vt.  216.  The  bed  or  soil  of  such 
boatable  lakes  in  this  state  is  held  by  the 
people  In  their  character  as  sovereign  in  trust 
for  public  uses  for  which  they  are  adapted. 
lUinois  Central  R.  Ck).  ▼.  People,  146  U.  S. 
387, 13  Sap.  Ct.  110,  36  L.  Ed.  1018;  Revell 
T.  People,  1T7  111.  408,  52  N.  E.  1052,  43 
L.  R.  A.  790,  69  Am.  St.  Rep.  257.  The  de- 
fendant, did  not  therefore  acquire  any  title 
to  tbe  waters  of  the  lake,  as  such,  nor  to  the 
lands  covered  by  such  waters,  by  grants  from 
private  sources.  And  the  General  Assembly 
cannot  grant  to  private  persons  for  private 
purposes  the  right  to  control  the  height  of 
the  water  of  the  lake,  or  the  outflow  there- 
from, by  artificial  means,  for  such  a  grant 
would  not  be  consistent  with  the  exercise  of 
that  trust  which  requires  the  state  to  pre- 
serve such  waters  for  the  common  and  public 
use  of  all.  Illinois  Central  R.  Co.  v.  People, 
dted  above  ?  Prlewe  v.  Wisconsin  State  Land, 
etc,  Co.,  103  Wis.  637,  79  N.  W.  780,  74 
Am.  St  Rep.  904 ;  Illinois  Steel  Co.  v.  Bilot, 
lOO  Wis.  418,  86  N.  W.  402,  83  Am.  St  Rep. 
006.  The  Cktneral  Assembly  being  powerless 
to  make  such  a  grant  none  can  be  Intended 
as  tbe  basis  of  the  decree.  Trustees  of  Cale- 
donia Co.  Gram.  School  ▼.  Howard,  84  Vt 
1,  77  AtL  877.  The  power  of  proper  regola- 
tUm  of  common  fishery  in  such  public  waters 
is  by  the  Constitution  reserved  to  the  Qea- 
enl  Assembly  (Const,  c.  2,  |  63) ;  and,  in  the 
exerdse  of  tlte  police  power,  it  may  adopt 
such  measures,  within  constitutional  limits, 
as  it  deems  necessary  for  the  preservation  of 
sadi  public  property  and  the  common  rights 


therein.  State  ▼.  TheriauW,  70  Vt  617,  41 
Atl.  1030,  43  L.  R.  A.  290,  67  Am.  St.  Rep. 
605;  State  v.  Haskell,  84  Vt  429,  79  Atl. 
852,  34  I*  R.  A.  (N.  S.)  286;  Bondi  v.  Mao- 
Kay,  87  Vt  271,  89  Atl.  228,  Ann.  Cas.  1916C, 
130.  Each  of  the  legislative  enactments  be- 
fore adverted  to  created  means  of  carrying 
out  a  purpose  to  this  end. 

[9]  It  Is  urged  on  the  facts  reported,  how- 
ever, that  In  connection  with  the  use  of  his 
water  privilege,  defendant  has  a  prescriptive 
right  to  control  the  flow  of  water  from  the 
lake  by  means  of  a  dam  or  gate  at  the  out- 
let In  disposing  of  this  question  it  is  not 
necessary  to  consider  the  application  of  the 
general  rule  that  general  words  used  in  a 
statute  will  not  apply  to  a  state  to  the  detri- 
ment of  sovereign  rights  or  Interests  unless 
such  an  Intent  clearly  appears  from  the  lan- 
guage used  (see  State  Treasurer  v.  Weeks,  4 
Vt  216 ;  Gibson  v.  (3houtau,  IS  Wall.  92,  20 
L.  Ed.  53^ ;  nor  need  we  consider  the  facts 
of  record  on  which  the  claim  of  such  pre- 
scriptive right  is  based;  for  the  earliest 
time  when  any  artificial  means  of  controlling 
the  flow  of  water  froA  the  lake  is  found  to 
have  existed  was  in  Mardi,  1790,  and  In  1801 
and  in  1802,  before  the  period  of  the  stat- 
ute of  limitations  applicable  to  lands  bad  ex- 
pired, acts  were  passed  by  the  Legislature 
expressly  declaring  that  nothing  contained  in 
the  statute  of  limitations  shall  be  construed 
as  affecting  the  title  to  any  lands  belonging 
to  the  state.  A  similar  statutory  provision 
has  hitherto  existed,  and  Is  now  found  In  G. 
L.  1875.  With  such  a  statute  in  force,  no 
prescriptive  rights,  such  as  are  here  claimed 
by  defendant  affecting  real  property  of  the 
state,  could  be  acquired.  Trustees  of  Cale- 
donia Co.  Oram.  School  ▼.  Howard,  cited 
above. 

[1t-12]  It  follows  that  defendant  has  no 
right  by  artificial  means,  to  raise  the  height 
of  the  water  of  the  lake  above,  or  to  lower 
it  below,  its  natural  level  as  regulated  afid 
controlled  by  the  dam  and  sluice  erected  at 
the  outlet  by  direction  of  the  (Jeneral  As- 
sembly, under  the  provisions  of  the  afore- 
mentioned enactments  of  1896  and  1908 ;  and 
the  gate  and  flaahboards  put  in  and  used  by 
him  at  that  place  for  the  purpose  of  con- 
trolling the  height  of  the  water,  and  thereby 
raising  It  above,  or  lowering  it  below,  its 
natural  level,  as  regulated  and  controlled  by 
the  state,  affect  the  common  rights  of  all 
persons  and  produce  a  common  injury.  They 
therefore  constitute  a  public  nuisance,  against 
which  a  remedy  may  be  had  in  behalf  of  the 
state,  either  in  equity  or  by  way  of  criminal 
prosecution.  But  in  order  for  the  plaintiffs 
to  maintain  a  private  suit  in  equity  for  in- 
junctive relief  against  such  public  nuisance, 
they  must  show  that  they  have  suffered  some 
special  and  substantial  Injury,  distinct  and 
apart  from  the  general  injury  to  the  public. 

Some  of  tbe  beaches  around  the  lake  are 
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flat  and  more  or  less  sandy,  and  the  water  | 
over  them  shallow,   this  being   true  at   the  I 
northerly  end  of  the  lake  in  the  vicinity  of  ! 
the  property  of  plaintiff  Low,  and  also  at  i 
the  southerly  end  near  the  outlet.    Adjacent  | 
to  the  property  of  plaintiff  Watson,  the  shore 
is   rocky,   coming  down   rather  abruptly   to 
the  shore  line,  and  then  extending  out  very 
gradually  into  deeper  water.    The  rondltions 
of  the  lake  in  this  respect  opposite  the  shore 
properties    of   the   other  plaintiffs   are   not 
shown  by  the  record.    Along  the  banks  of 
the  lake  in  many  places  are  trees  and  shrubs, 
some  of  them  growing  close  to  the  shore  line. 

The  plaintiffs  claimed  damage  to  their  cot- 
tage properties  by  reason  of  the  variations  in 
the  height  of  the  water  occasioned  by  the 
defendant  in  the  use  of  Sashboards  as  stated 
above,  and  especially:  (1)  That  the  artificial 
raising  and  lowering  of  the  water  level  by 
him  during  the  summer  season  has  rendered 
it  inconvenient  and  unsafe  for  them  to  use 
wharves  erected  adjacent  to  their  lands,  in 
getting  into  and  out  of  boats  used  for  pleas- 
ure on  the  lake;  (2)  that  in  some  cases  the 
wharves  have  been  damaged  by  ice  in  the 
winter,  owing  to  variations  in  the  height  of 
the  lake  occasioned  by  defendant,  and  that 
shade  and  ornamental  trees  growing  on  the 
shore  of  their  lots  have  thereby  been  washed 
away  and  lost ;  '  and  (3)  that  the  shallow 
beaches  have  been  left  exposed  by  the  reces- 
sion of  the  water,  so  as  to  give  off  offensive 
odors,  thereby  rendering  the  occupancy  of 
plaintiffs'  cottages  near  them  unplejsant  and 
detrimental  to  health. 

The  master  states  that  the  testimony  on 
this  branch  of  the  case  appears  to  be  in- 
clusive, because  it  is  Impossible  to  draw  the 
line  with  any  degree  of  accuracy  between  the 
natural  effects  of  such  variations  in  the  lake 
level  as  would  result  from  ordinary  high  wa- 
ter in  the  early  spring  and  late  fall,  and 
by  reason  of  having  rains,  and  the  enhanced 
effects,  if  any,  caused  by  artificial  increases 
in  the  high  and  low  water  levels.  He  then 
reports  specifically  that  as  to  the  loss  of 
shade  and  ornamental  trees  the  testimony  is 
too  vague  and  indefinite  to  warrant  a  finding 
either  way;  that  as  to  the  alleged  damage 
from  ice,  the  testimony  affords  no  basis  for 
determining  how  much,  if  any,  defendant  has 
raised  the  lake  level  In  the  winter  and  early 
spring  so  as  to  aggravate  the  natural  ef- 
fects of  the  ice  upon  the  banks,  and  upon 
stmctares  thereon,  and  in  the  other  respects 
named  that  the  testimony  fails  to  charge  de- 
fendant with  responsibility  in  fact,  for  sub- 


stantial damage.  If  any,  suffered  by  the  plain- 
tiffs. 

The  master  states,  however,  that  it  goes 
without  saying  that  any  artificial  variatioiuf 
in  the  height  of  the  water  of  the  lake  have 
accentuated  the  adverse  effect  upon  the  shore 
properties  of  the  plaintiffs,  in  respect  to 
wholesomeness,  convenience  of  access  by  wa- 
ter, beauty,  and  enjoyment  in  use,  incident 
to  the  natural  fluctuations  in  the  water  level : 
and  so  he  accordingly  finds  that  plaintiifs 
Watson,  Gookman,  Mather,  and  Ix)w  have 
sustained  nominal  damage  to  their  respective 
shore  properties  by  reason  of  defendant's 
acts  in  maintaining  and  operating  the  gate 
at  the  outlet  dam,  and  in  the  use  of  flash- 
boards  thereon,  their  right  to  recover  the 
same  being  contingent  opon  other  considera- 
tions. 

Yet  such  finding  of  nominal  damage  Is  not 
enough  to  entitle  the  plaintiffs  to  the  relief 
sought;  for  the  damages  established  as  suf- 
fered must  be  not  only  special  and  distinct 
from  those  suffered  by  the  general  public, 
but  they  must  be  substantial  as  welL  Sar- 
gent V.  George,  56  Vt.  627;  Wakeman  v. 
Wilbur,  147  N.  T,  657,  42  N.  E.  341 ;  Nelson 
v.  Swedish,  etc.,  Cemetery  Assoc.,  Ill  Minn. 
149,  126  N.  W.  723,  127  N.  W.  626,  34  L.  B. 
A.  (N.  S.)  565,  20  Ann.  Cas.  7»0. 

[1.3]  The  findings  show  no  such  invasion  of 
the  rights  of  any  of  the  plaintiffs  as,  if  con- 
tinued for  a  certain  length  of  time,  may  ripen 
into  an  easement;  for  the  mle  that  a  right 
to  maintain  a  public  nuisance  cannot  be  ac- 
quired by  prescription  obtains  not  only  in 
proceedings  in  behalf  of  the  public,  but  also 
in  actions  by  a  private  individual  who  tias 
suffered  injury  special  and  peculiar  to  him- 
self. MUls  T.  Hall,  9  Wend.  (N.  T.)  315,  24 
Am.  Dec.  160;  Birmingham  t.  IJaud,  137 
Ala.  538,  34  South.  613;  Bowen  v.  W^endt, 
103  Cal.  236,  37  Pac.  149;  Meiners  v.  Fred- 
erick Miller  Brewing  Co.,  78  Wis.  364,  47 
N.  W.  430,  10  L.  R.  A.  686. 

In  our  disposition  of  the  case  It  has  not 
been  necessary  to  determine  what,  if  any, 
effect  the  reservation  of  rights  of  flowage  in 
the  deed  of  house  lot  No.  69  (it  being  the 
shore  land  now  owned  by  plaintiff  Low)  from 
Samuel  Morey,  under  whom  defendant  claims 
to  hold  the  same  rights,  to  Rufna  F.  Ornisby, 
dated  October  29, 1823,  might  have  as  against 
Low,  were  that  question  reached.  See  Troy 
V.  Coleman,  58  Ala.  570;  Marvin  v.  Brews- 
ter Iron  Mining  Co.,  66  N.  T.  538,  559,  14 
Am.  Hep.  322. 

Decree  afBrmed,  and  cause  remanded. 
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L.  KOMMBL  &  SON  t.  CHAMPLA.IN 
TKANSP.  CO. 

(Sapreme  Court  of  Vermont.    Chittenden.    Not. 
19,  1918.) 

1.  Casuebb   «=>114— Oarriaok    of  Oooos— 
LlABIUTT — ^TsBiunATion. 

Merely  placing  goods  in  warebonse  does  not 
discharge  carrier  as  such,  but  he  remains  liable 
u  insurer  until  consignee  has  bad  reasonable 
time  after  arrival  of  goods  to  inspect  and  take 
them  away  in  common  course  of  business. 

2.  CASBIEBS  iS=303— MISDELITEBT— ttlABlLITT. 

Where  a  storekeeper  sold  his  business  to  an 
emplo;?,  who  had  been  in  the  habit  of  receiv- 
ing and  giving  receipt  for  goods  at  a  carrier's 
warehouse  in  the  storekeeper's  name,  the  carrier 
vas  liable  to  a  consignor  for  goods  delivered  to 
the  employe,  where  ordered,  subsequent  to  the 
■ale,  by  the  employ^  in  the  name  of  the  former 
■torekeeper,  to  whom  they  were  consigned ;  car- 
rier and  consignor  both  being  Ignorant  of  sale 
of  business. 

3.  Oakbikbs  ^s»93— Misoxlivkbt  or  Ooods  — 
Batificatiom   by  CONSiaNOB. 

A  consignor  who  gave  credit  to  the  consignee 
did  not  ratify  carrier's  misdelivery  of  the  goods 
to  a  third  person,  by  receiving  part  payment  of 
the  price  &om  such  person. 

4.  QABHrmtfi  $=993-~MlSOEI.ITXBT— Addbkss  or 
Co:«SIGNEE. 

That  goods  were  consigned  to  one  named  at 
a  named  street  and  number  did  not  justify  car- 
rier's delivery  to  a  third  person  at  that  ad- 
dress. 

5.  Casbiebs  4=>98—Mi8deijvbbt  — Right  of 
CoxsiGNOB — Estoppel. 

Culpable  conduct  of  consignee  did  not  estop 
the  consignor  from  recovering  of  carrier  for 
misdelivery  of  goods  to  a  third  person. 

Exertions  from  City  Court  ot  BtirliDgton, 
C.  S.  Palmer,  Judge. 

Action  by  L.  Kommel  &  Son  against  the 
Champlaln  Transportation  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  ex- 
ceptions. Beversed,  judgment  for  the  plaln- 
tlir,  and  cause  remanded  for  assessment  of 
damages. 

Argued  before  WATSON,  O.  J.,  and  HA8- 
ELTON,  POWERS,  TAYLOR,  and  MILES, 
JJ. 

Max  L.  Powell,  of  Burlington,  for  plaintiff. 
Rufns  E.  Brown  and  Theodore  E.  Hopkins, 
both  of  Burlington,  for  defendant. 

MILES,  J.  This  la  an  action  against  the 
defendant  for  failure  to  deliver  goods  con- 
ilgned  by  the  plaintiff  to  B.  J.  Fayette.  The 
case  was  tried  by  the  municipal  court  of  the 
dty  of  Burlington,  Vt.,  and  from  the  facts 
found  by  that  court  It  appears  that  the  plain- 
tUt,  on  April  26,  1912,  shipped  from  New 
lork,  via  the  Hudson  Navigation  Company, 


two  cases  ot  dry  goods,  consigned  to  B.  J. 
Fayette,  77  North  street,  Burlington,  Vt, 
which  In  due  course  of  transportation  were 
received  by  the  defendant  and  transported 
to  Its  dod:  In  Burlington,  for  delivery  to  the 
consignee.  While  doing  business  at  77  North 
street,  Fayette  conducted  a  mercantile  busi- 
ness, having  a  telephone  in  his  store  for 
general  use,  and  employing  several  assist- 
ants In  his  business,  among  whom  was  M. 
J.  Solomon,  a  brother-in-law  of  Fayette. 
During  the  time  be  was  In  trade,  all  freight 
consigned  to  him,  coming  over  the  defend- 
ant's transportation  line,  was  taken  from 
defendant's  dock  warehouse  and  hauled  by 
Fayette's  own  teams,  and  by  Fayette's  di- 
rection notice  was  to  be  given  to  him  by 
telephone,  whoi  freight  was  received  at  such 
dock  warehouse,  and  Fayette  would  send 
his  teams  and  remove  such  freight  Fayette 
sometimes  went  after  the  goods  himself,  and 
at  other  times  he  would  send  some  of  his 
employes.  Fayette's  instructions  to  the  de- 
fendant were  to  deliver  such  freight  to  any 
one  of  his  employes  who  came  for  It,  and  al- 
low them  to  receipt  for  It.  Acting  under 
these  Instructions,  M.  J.  Solomon,  upon  sev- 
eral occasions  called  for  and  receipted  for 
goods  consigned  to  Fayette.  On  August  1, 
1911,  Fayette  sold  his  business  on  77  North 
street,  Burlington,  Vt,  to  Solomon,  and  went 
into  the  fruit  business  on  another  street  In 
Burlington,  allowing  his  telephone  to  remain 
In  the  North  street  store  in  his  name  and 
number,  until  after  the  delivery  of  the  goods 
In  controversy. 

In  April,  1912,  the  plaintiff's  traveling 
salesman  called  at  the  North  street  store 
supposing  that  Fayette  was  still  In  business 
there,  and  took  an  order  for  the  cases  of 
goods  in  question  from  Solomon,  supposing 
he  was  selling  the  goods  to  Fayette.  Solo- 
mon had  previously  ordered  goods  for  Fay- 
ette from  the  plaintiff,  which  bad  been  re- 
ceived and  paid  for  by  Fayette.  At  the  time 
of  the  order,  plaintiff's  salesman  made  no 
Inquiry  us  to  who  was  purchasing  the  goods, 
and  Solo'Aon  did  not  -  disclose  that  he  was 
the  owner  of  the  store  at  that  time.  The 
goods  purchased  on  this  order  were  ship- 
ped by  boat  from  New  York  and  consigned 
to  Fayette  at  77  North  street,  Burlington, 
Vt.  In  due  time  the  goods  were  received 
by  defendant,  and  unloaded  from  their 
steamboat  upon  their  wharf  In  Burlington, 
and  defendant's  freight  agent  at  once  call- 
ed Fayette  by  telephone  at  77  North  street, 
Burlington,  and  directed  that  he  be  noti- 
fied of  the  arrival  of  the  goods,  and  to 
send  for  and  take  them  away.  Solomon  at 
once  went  with  a  team  for  the  goods,  and 
received  and  receipted  for  them  in  the  name 
of  Fayette,  "by  M.  J.  Solomon."  Fayette 
had  nothing  to  do  with  the  store  on  North 
street  or  with  its  management,  after  he  sold 
to  Solomon,  nor  did  Solomon  continue  In  the 


9F^r  otber  aa»M  M*  mud*  topio  and  KBT-^VMBKR  ta  all  Ker-Numbered  Dlgasto  and  Indazn 


Digitized  by 


Google 


264 


105  ATLANTIC  REPORTEB- 


ort. 


service  of  Payette  after  that  date.  The  fact 
of  the  sale  was  unknown  to  either  the  plain- 
tiff or  defendant  until  after  the  delivery  of 
the  goods  to  Solomon. 

After  the  delivery  of  the  goods,  the  plain- 
tiff presented  to  Solomon  a  bill  for  them,  who 
paid  thereon  $15  In  cash  and  a  check  for  $40, 
signed  l>y  Fayette,  and  made  payable  to  and 
indorsed  by  himself,  and  no  further  pay- 
ments have  been  made  on  the  bill,  and  this 
suit  Is  brought  to  recover  the  balance  due 
on  the  bill. 

The  municipal  court  found  that  the  de- 
fendant was  in  possession  of  the  goods  at 
the  time  of  the  delivery  as  warehouseman, 
and  that  as  such  it  was  in  the  exercise  of 
ordinary  care,  prudence,  and  precaution 
when  delivering  the  goods  to  Solomon.  To 
this  last  finding  the  plaintiff  excepts,  on  the 
grounds  that  there  was  no  evidence  support- 
ing that  finding.  The  plaintiff  also  excepts 
to  the  Judgment,  and  to  the  court's  failure 
to  find  as  requested  in  plaintiff's  request 
No.  2.  The  court  found  substantially  as  re- 
quested in  No.  2,  and  that  exception  requires 
no  further  consideration. 

[1]  The  plaintiff,  in  support  of  his  excep- 
tion to  the  findings  that  the  defendant  was 
in  possession  of  the  goods  as  warehouseman, 
refers  us  to  the  transcript  and  the  findings 
of  the  court  To  determine  tliat  question  it 
is  not  only  necessary  to  look  into  the  evi- 
dence and  findings,  bat  it  Is  also  necessary 
to  consider,  in  connection  therewith,  when 
the  liability  of  the  carrier  terminates  and 
that  of  the  warehouseman  begins,  for  that 
question  is  a  mixed  question  of  law  and  fact. 
4  R.  C.  li.  820,  par.  275;  Joslyn  v.  G.  T.  Ry., 
61  Vt  92. 

What  is  the  nature  of  a  common  carrier's 
liability,  when  it  has  transported  property 
over  its  line,  and  deposited  it  in  its  ware- 
bouse  or  on  Its  wharf  or  platform,  to  await 
delivery  to  the  consignee,  is  a  question  on 
which  three  distinct  views  have  been  taken 
in  different  jurisdictions,  no  one  of  whldi 
can  be  said  to  have  been  so  far  generally  ac- 
cepted as  to  have  become  the  prevailing  rule. 
One  is  denominated  the  Massachusetts  rule, 
under  which  the  carrier  ceases  to  be  liable 
as  carrier  as  soon  as  the  goods  are  placed 
in  his  warehouse,  after  which  it  is  liable 
only  as  warehouseman.  Another  is  denomi- 
nated the  New  Hampshire  rule,  under  which 
merely  placing  the  goods  in  the  warehouse 
does  not  discharge  the  carrier  as  such;  but 
he  remains  liable  until  the  consignee  has 
had  a  reasonable  time  after  the  arrival  of 
the  goods  to  inspect  and  take  them  away  in 
the  common  course  of  business.  And  the 
third  is  denominated  the  New  York  rule, 
which  differs  from  the  New  Hampshire  rule 
only  in  that  the  New  York  rule  gives  the  con- 
signee a  reasonable  time  In  which  to  Inspect 
and  take  the  goods  away  after  notice  of  the 
arrival  of  the  good.s.    4  E.  C.  L.  750,  par.  219. 

This  oourt  has  never  followed  the  Massa- 


chusetts rule,  but  has  followed  the  New 
Hampshire  rule,  in  so  far  as  to  bold  the 
carrier  liable  as  such  until  the  consignee 
has  had  a  reasonable  time  in  which  to  in- 
spect and  take  away  the  goods  after  their 
arrival.  Blumentbal  v.  Bralnerd,  38  Vt. 
402,  91  Am.  Dec.  349;  Winslow  et  al.  t.  Vt.  ft 
Mass.  Railroad  Co.,  42  Vt.  700,  1  Am.  Rep. 
365.  The  defendant  lias  called  to  our  at- 
tention no  evidence  tending  to  prove  that 
the  goods  were  held  by  the  defendant  as 
warehouseman,  and  that  its  liability  as  car- 
rier had  terminated  when  the  delivery  was 
made,  and  from  an  examination  of  the  tran- 
script we  are  nnable  to  find  any  evidence  of 
that  fact. 

The  finding  of  the  court  that  tJie  £Oods  In 
question  were  being  held  by  the  defendant 
as  warehouseman  at  the  time  of  the  delivery 
is  without  supporting  evidence,  and  the  ex< 
ception  of  the  plaintiff  in  that  respect  must 
be  sustained,  and  the  Judgment  below  re- 
versed, unless  no  Judgment  on  the  tacts 
found  could  have  been  rendered  against  tlie 
defendant  aa  a  common  carrier. 

This  state  has  never  departed  from  the 
common-law  rule  that  the  common  carrier 
stands  in  the  relation  of  insurer  of  the  prop- 
erty intrusted  to  him,  and  is  liable  for  any 
damage  to  the  goods  while  in  his  custody, 
by  whatever  cause,  unless  by  act  of  God  or 
the  public  enemy,  though  entirely  faultless 
(Blumentbal  v.  Bralnerd,  supra);  and  for  the 
delivery  of  goods  to  the  wrong  consignee  he 
Is  liable,  unless  the  consignor's  negligence 
or  misconduct  Induced  the  misdelivery  by 
the  carrier.  See  Vermont  cases  above  cit- 
ed, and  Joslyn  v.  G.  T.  Ry.  Co.,  61  Vt  92; 
4  R.  C.  L.  846,  par.  29& 

[I]  The  bill  of  lading  in  this  case  required 
the  goods  to  be  delivered  to  the  consignee, 
B.  J.  Fayette,  named  in  the  bill  of  lading; 
and  though  Fayette  had  no  knowledge  of 
that  fact,  nor  Interest  in  the  goods  shipped, 
that  fact  in  no  way  Justified  the  defendant 
in  delivering  them  to  one  not  entitled  to  re- 
ceive them.  Without  authority  of  the  plain- 
tiff the  defendant  was  not  Justified  in  de- 
livering the  goods  to  any  one  but  the  con- 
signee or  to  his  order;  and  it  was  the  duty  of 
the  defendant  to  hold  the  goods  until  called 
for  by  the  consignee  or  the  plaintiff,  and  a 
delivery  to  one  not  entitled  to  recrive  them, 
though  induced  to  make  such  delivery 
through  the  fraud  of  a  third  party,  will  not 
excuse  the  carrier.  Winslow  et  al.  v.  Vt.  & 
Mass.  Railroad,  supra;  Express  Co.  v.  Van 
Meter,  17  Fla.  783,  35  Am.  Rep.  107;  Express 
Co.  V.  Shearer,  160  111.  215,  43  N.  E.  816,  37 
L.  R.  A.  177,  53  Am.  St  Rep.  324;  Price  v. 
Oswego  &  Syracuse  R.  R.  Co.,  50  N.  T.  213, 
10  Am.  Rep.  475.  The  facts  of  this  case  are 
so  similar  to  those  in  Winslow  et  al.  v.  Ver- 
mont &  Mass.  Railroad  Co.,  supra,  that  to 
sustain  the  Judgment  in  this  case  would 
overrule  that  case,  besides  being  in  conflict 
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with  the  tsn&t  weight  of  authority  outside 
of  this  state.  This  rule  may  seem  harsh  in 
some  cases;  but  experience  has  firmly  es- 
tablished the  £act  that  in  a  great  majority 
of  cases  this  strict  requirement  imposed  up- 
on the  comnum  carrier  la  for  the  public 
good. 

The  defendant  urges  upon  us  its  format 
course  of  delivery  of  goods  shipped  to  Fayette. 
To  be  sure,  it  enabled  Solomon  to  perpetrate 
a  fraud  upon  the  defendant ;  but  the  plaintlS 
was  not  in  any  way  responsible  for  that,  and, 
so  far  as  the  case  shows,  was  ignorant  of  it 
The  defendant  also  argues  that,  because 
Solomon  ordered  the  goods  In  the  name  of 
Fayette,  tai  the  absence  of  negligence  or 
knowledge  of  fraud,  the  common  carrier 
would  not  be  liable,  and  dtes  Wilson  y. 
Adams  Express  Co.,  27  Mo.  App.  360,  and 
Dnnbar  v.  Boston  ft  P.  R.  Co.,  110  Mass.  26, 
14  Am.  Rep.  576,  in  support  of  its  claims. 

These  cases,  when  rightly  considered,  are 
not  in  conflict  with  the  rule  laid  down  in 
Wlnslow  T.  Vermont  &  Mass.  B.  B.  Co.,  su- 
pra, also  dted  by  the  defendant  in  this  con- 
nection; besides,  if  they  were,  we  should 
adhere  to  our  own  decisions,  which  we  think 
are  in  line  with  the  weight  of  authority  in 
this  country  and  In  England. 

[3,4]  The  defendant  also  argues  that  the 
plaintiff  ratified  the  delivery  by  receiving  pay- 
ment from  Solomon  of  a  part  of  the  pur- 
chase price.  This  position,  we  think,  is  not 
well  taken.  The  credit  was  given  to  Tayette, 
and  the  fact  tliat  Solomon  paid  part  of  the 
purchase  price,  without  more,  is  not  suffi- 
cient to  show  that  the  credit  was  transferred 
from  Fayette  to  Solomon.  The  fact  that  the 
goods  were  addressed  to  Fayette,  77  North 
street,  in  Burlington,  is  not  sufficient  to  Jus- 
tify the  defendant  in  delivering  the  goods 
to  Solomon,  as  argued  by  the  defendant.  The 
cage  does  not  show  that  it  was  expected 
that  they  were  to  be  delivered  at  that  ad- 
dress. The  number  of  the  street  was  given 
for  the  purpose  of  aiding  the  defendant  in 
Identifying  the  consignee,  but  that  address 
in  no  way  relieved  the  defendant  from  Its 
liability  to  deliver  to  the  proper  party,  or  to 
hold  the  goods  until  it  could  do  so. 

[S]  The  defendant  further  argues  that  the 
plalntlCC  is  estopped  from  urging  his  claim 
against  the  defendant  because  of  the  cul- 
pable conduct  of  Fayette.  What  we  have 
said  above  about  Fayette's  connection  with 
this  case  sufficiently  answers  this  argument. 
The  plaintiff  had  nothing  to  do  with  Fay- 
ette's conduct,  and  is  not  responsible  for  It. 
Cases  can  be  found  where  goods  have  been 
ordered  under  an  assumed  name  and  deliv- 
ered to  him  by  the  carrier,  in  which  the  car- 
rier has  been  held  not  liable  to  the  consign- 
or for  such  delivery;  but  those  cases  axe  not 
in  point,  for  In  those  we  have  seen  the  credit 
was  given  to  the  party  ordering  the  goods 


under  an  assumed  name,  while  here  the 
goods  were  not  delivered  to  the  person  to 
whom  the  credit  was  given. 

Judgment  reversed,  and  Judgment  for  the 
plaintiff,  and  cause  remanded  for  ttie  i 
ment  of  damages. 


In  re  BARRON'S  BSTATB. 

In  le  FSSXDMAN. 

(Supreme  Conrt  of  Vennont    Bennington. 
Nov.  19,  1918.) 

1.  EVIDEirCS    «=»474(14)--OpnfI01T    OTIDBnCV 

— HANDwamwo. 
In  action  on  note  defended  on  ground  that 
defendant's  intestate  did  not  tlgn  alleged  note, 
evidence  held  to  fdiow  witness  sufficiently  ac- 
quainted with  intestate's  handwriting  to  iden- 
tify reports  offered  in  evidence  as  standaids. 

2.  BVIDENCK    «=>564<2)— STA.NDABD    OT    COU- 
PABISON— HanDWBITIMO. 

In  action  on  note  defended  on  gnnmd  that 
defendant's  intestate  did|  not  sign  alleged  note, 
evidence  identifying  handwriting  in  which  cer- 
tain reports  were  made  ont  htid  to  Justify  ad- 
mission of  reports  in  evidence  as  standards. 

3.  Appeal  and  Errob  «=9l050(l)— Bkvuw— 
Habicless  Error — B^rIDENCE. 

In  action  on  note  defended  on  ground  that 
alleged  maker  did  not  sign  note,  admi8ai<»i  of 
evidence  for  plaintiff  that  payee  received  check 
from  insurance  company  through  witness,  of- 
fered for  purpose  of  showing  payee's  possession 
of  money  at  time  of  execution  of  the  note, 
was  harmless,  where  defendant  after  calling 
plaintiS  to  testify  cross-examined  her  as  to 
such  transaction. 

4.  Appeal  and  Error  «=s>1050(1)— Habui^bs 
Ebbob— Evidence. 

In  such  action,  evidence  of  payee's  stepson 
that  payee  had  at  one  time  riiown  him  check 
for  amount  in  neighborhood  of  that  payable  by 
the  note,  offered  for  purpose  of  showing  payee's 
ability  to  make  loan  to  maker,  was  harmless, 
where  during  plaintifTB  testimony  as  witness 
for  defense  she  was  cross-examined  as  to  such 
trausaction. 

5.  Appeal  and  Ebbob  4=s»1050(1)— Habulbbs 

EBBOB— EVIDKNOB. 

Payee^s  steqpsou's  testimony,  introduced  for 
purpose  of  sliowing  payee's  ability  to  make 
loan  to  payee,  as  to  payee's  share  of  the  estate! 
of  her  deceased  husband,  was  harmless,  where 
plaintiff  being  exalnined  as  witness  for  defense 
was  cross-examined  in  regard  to  the  share  so 
received. 

6.  W1TNE8BES  «=>S45(2)—<:to!DiBrLnT— Con- 
viction or  WrrRESSES. 

Whether  witness  in  being  cross-examined 
could  be  asked,  for  purpose  of  affecting  his 
credibility,  whether  he  had  been  convicted  of 
selling  liquor  without  a  license,  was  in  dis- 
cretion of  court. 
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7.  Bnxs  A1V0  Notes  <3=>{501— Auction— Ad- 
lassiBiUTT  OF  Evidence. 

In  action  on  priestfs  note  defended  on 
ground  that  priest  did  not  sign  note,  parish  rec- 
ords offered  for  purpose  of  showing  that  note 
was  not  reported  as  an  obligation  of  the  parish 
were  inadmissible;  the  parish's  obligation  on 
the  note  being  immaterial  on  issue  of  whether 
pripBt  signed  note  as  an  individual  obligation. 

8.  Pbincipal  and  Aqert  «=»13G(3)— Action 
ON  Note  —  Defenbeb  —  Kxeotjtion  as 
Aqknt. 

In  action  on  priest's  note  brought  against 
priest's  executor  where  note  purported  to  be  a 
personal  undertaking  signed  in  priest's  own 
name  and  contained  nothing  to  show  that  in 
its  execution  be  was  acting  as  agent  for  his 
parish,  it  was  no  defense  that  he  in  reality  was 
so  acting,  notwithstanding  knowledge  thereof 
at  time  of  execution  by  payee. 

9.  Biixs  and  Notkb  ©=»538(5)— Action— Ik- 

BTBUCTION — PBESUMPTION   OF  INNOCKNCB. 

In  action  on  note  defended  on  ground  of 
forgery,  an  instruction  on  the  presumption  of 
innocence  was  not  defective  by  failure  to  In- 
struct that  such  presumption  was  not  conclu- 
sive, where  jury  was  told  that  plaintiff  was 
presumed,  to  be  innocent  of  the  crime  of  forgery, 
and  that  such  presumption  was  evidence  in  her 
favor  to  be  weighed  in  connection  with  other 
evidence  determining  whether  note  was  signed 
by  alleged  maker. 

10.  Evidence  «=»58e  —  Weioht— Cbobs-Ex- 
AMiNED  Pabtt  Under  Stattjte. 

Evidence  of  plaintiff  called  by  defendant 
for  cross-examination  under  P.  S.  1596,  was  to 
be  weighed  like  that  of  other  witnesses  or 
given  such  weight  as,  under  all  the  circum- 
stances, it  '^as  entitled  to  receive. 

11.  Appeal  and  EhBoa  «=>273(7)  —  Excep- 
tions —  Instbuctions  —  Request— Cbbdi- 
BiLiTT  OF  Witness. 

Where  plaintiff  was  called  by  defendant  for 
cross-examination  under  P.  S.  1596,  an  instruc- 
tion on  weight  of  such  evic^nce,  failing  to 
charge  on  plaintiffs  interest  in  giving  such  tes- 
timony other  than  statement  that  evidence 
should  be  given  its  "due  weight,"  will  not  be 
considered  under  a  general  exception  thereto, 
where  defendant  did  not  suggest  that  such  bias 
should  be  brought  more  specifically  to  jury's 
attention. 

Exceptions  from  Bennington  Ck>unty  Court; 
Fred  M.  Butler,  Judge. 

In  the  matter  of  the  estate  of  Andrew  J. 
Barron,  deceased;  claim  of  Mary  Freeman. 
Judgment  for  claimant,  and  defendant  ex- 
cepts.    Affirmed. 

Argued  before  WATSON,  a  J.,  and  POW- 
ERS, TAYLOR,  and  MILES,  JJ. 

J.  J.  Enright,  of  Burlington,  F.  O.  Archi- 
bald, of  Mancbester  Center,  J.  K.  Batcheldor, 
of  Bennington,  and  R.  E.  Brown,  of  Burling- 
ton, for  plaintiff. 


D.  A.  Gulltlnan  and  Holden  A  Healy,  all 

of  Bennington,  for  defendant 

WaTSON,  G.  J.  The  claimant  seeks  to  re- 
cover of  the  estate  of  A.  J.  Barroo  the 
amomvt  of  a  promissory  note  dated  January  2, 
1909,  payable  on  or  before  five  years  aft- 
er date  with  interest  annually  at  the  rate  of 
5  per  cent.  The  note  purports  to  be  signed  by 
A.  J.  Barron,  the  defendant's  Intestate.  The 
case  came  into  county  court  aa  appeal  trom 
the  report  of  the  commissioners  disallowing 
the  claim  against  his  estate  and  the  order  ot 
the  probate  court  approving  the  same.  De- 
fendant pleaded  the  general  issue,  and  by 
notice  put  In  issue  the  execution  of  the  note. 
A  trial  was  had  by  Jury,  resnltlDg  in  a  ver- 
dict for  the  plaintiff,  and  Judgment  was  en- 
tered on  the  verdict. 

The  plalntiflTs  evidence  tended  to  show  that 
prior  to  January  2,  1909,  the  intestate  bad 
given  her  two  ^milar  notes,  one  dated  Jan- 
uary 2,  1899,  and  one  dated  January  2,  1901 ; 
the  second  being  in  renewal  of  the  first,  and 
the  note  in  suit,  in  renewal  of  the  second. 

It  appeared  that  A.  J.  Barron  was  the 
priest  of  the  Roman  Catholic  Church  at  Rich- 
mond, this  state,  from  1884  up  to  about  &Iay, 
1891,  and  of  the  St.  Francis  de  Sales  Church 
at  Bennington  from  1892  to  1912.  He  is 
often  referred  to  by  witnesses  in  giving  tes- 
timony, and  also  in  this  oplniooi  as  "Father 
Barron." 

Rev.  Joseph  F.  Olllls,  called  as  a  witness 
by  the  plaintiff,  testified  that  he  had  been 
stationed  at  Burlington  as  a  priest  of  the 
Roman  Oatholic  Church  during  the  past  18^ 
years;  that  shortly  after  his  arrival  there  he 
became  personally  acquainted  with  Father 
Barron  and  occasionally  oorresponded  with 
him  In  connection  with  the  witness'  duties, 
about  matters  referred  to  In  the  correspon- 
dence; that,  when  there  was  business  to  be 
transacted,  Father  Barron  wrote  concerning 
it  and  the  answers  of  the  witness  went  back, 
which  would  happen  sometimes  every  week, 
sometimes  once  a  month,  and  possibly  some- 
times not  so  often ;  that  witness  could  not  say 
positively  that  he  ever  saw  Father  Barron 
write;  that  a  record  is  supposed  to  be  made 
annually  by  the  priests  of  the  churehee  of  the 
diocese  of  Vermont,  and  usually  is,  though 
once  in  a  while  it  may  happen  that  a  priest 
does  not  send  In  a  report;  that  by  a  regula- 
tion of  the  church  society  or  organization, 
blanks  for  such  reports  are  sent  out  from  the 
Bishop's  house  at  Burlington,  usually  in  De- 
cember, to  the  priests  of  the  diocese  who  have 
a  parish,  and  they  are  supposed  to  be  filled 
out  and  returned  In  the  early  part  of  the  fol- 
lowing January,  and  when  returned  they  are 
put  on  file;  that  usually  the  name  of  A.  J. 
Barron  was  affixed  In  handwriting  to  the  let- 
ters received  from  him,  tiiough  sometimes 
it  was  in  typewriting;  that  the  witness  has 
no  way  of  saying  positively  that  A.  J.  Bar- 
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roa  algnefl  the  letters  (signed  In  hasdwrlfr- 

ing),  although  it  was  taken  that  he  did,  and 
tbe  witness  supposed  in  each  case  that  It  was 
bis  signature ;  that  the  witness  is  so  fatuUiar 
with  Barron's  handwriting  and  his  signature 
that  he  has  an  (pinion  as  to  whether  the  sig- 
oatnre  shown  him  Is  Barron's  signature  or 
not 

[1,1]  The  original  records  of  St.  Francis 
de  Sales  Church  at  Bennington  from  1802  to 
1912  being  produced  in  court,  tbe  witness 
testified  that  they  came  by  moll  from  Father 
Bamxi,  at  least  supposed  to  oMue  from  him 
at  Bennington;  that  the  witness  found  them 
In  the  archives  of  the  diocese,  at  Burlington, 
the  place  where  those  records  are  usually 
kept;  that,  at  the  time  those  reports  were  re- 
ceived at  the  diocese,  the  witness  was  sec- 
retary and  (dkancellor  of  the  diocese^  and  as 
sQdi,  in  the  performance  of  his  duties,  he 
nsually  received  the  letters  sent  to  the  Bish- 
op by  tbe  different  priests,  and  answered  a 
great  many  of  them.  The  witness  was  then 
shown  tbe  reports  mentioned  for  the  years 
from  1892  to  1912,  except  for  the  years  1908 
and  1911,  which  contained  only  typewritten 
lignatares,  and  was  asked  to  state  in  whose 
handwriting  the  signature  A.  J.  Barron  on 
each  one  of  them  Is,  in  bis  opinion.  Counsel 
for  plaintiff  stated  that,  if  these  signatures 
are  proved  as  in  the  handwriting  of  of  A.  J. 
Barron,  he  otTered  thesn  as  standards.  Sub- 
ject to  exception,  tbe  witness  answered  that 
in  his  opinion  It  is  the  handwriting  of  Father 
Barron.  The  stated  ground  of  the  exception 
was  that  there  had  been  no  basis  laid  upon 
which  the  witness  could  give  such  testimony; 
the  only  witness  who  can  j«8s  an  opinion  as 
to  the  signature  upon  papers  he  has  not  seen 
writt«i  Is  an  exi)ert.  This  exception  is  not 
well  taken.  The  testimony  of  the  witness 
<hows  that  he  had  seen  letters  purporting  to 
be  subscribed  by  tbe  Intestate,  in  his  own 
handwriting,  and  that,  by  way  of  ansvFering 
these  letters,  the  witness  personally  com- 
manlcated  with  the  Intestate  concerning  the 
wbject-matters  thereof  and  acted  upon  them 
as  bis  letters,  of  which  the  latter  must  have 
known  by  the  answers  be  received,  and  ac^ 
qnleseed  therein;  also,  that  the  reports  re- 
ceived from  the  St  Francis  de  Sales  CJliurch, 
pnrportlng  to  be  signed  in  writing  by  the  In- 
testate, were  habitually  submitted  to  or  seen 
by  the  witness  in  his  official  relation  to  the 
diocese.  Upon  this  evidence  the  witness  is 
deemed  to  be  acquainted  with  the  handwrit- 
ing of  tbe  intestate,  and  there  was  no  error 
la  the  ruling  made.  Bedding  v.  Bedding's 
Est,  69  Vt  500,  38  AU.  230;  State  v.  Kent, 
83  Vt  28,  74  AU.  388,  26  K  R.  A.  (N.  S.)  900, 
20  Ann.  Cas.  1334.  Such  acquaintance  with 
the  intestate's  handwriting  being  shown,  the 
witness  was  property  permitted,  against  ex- 
ception  on  the  same  ground,  to  testis  that 
In  his  oi^nlon  tbe  signature  to  the  note  in 
question  (jplalntia's  Bxhlblt  1)  is  in  the  band- 
writing  of  the  intestate.  For  this  holding,  the 
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two  cases  dted  above  are  fall  anfhoiity. 
And  the  signatures  on  the  rei>orts  mentioned, 
when  established  by  sudi  evidence,  could 
properly  be  received  as  standards.  Howell 
v.  Fuller,  69  Vt  688,  10  AU.  853;  State  t. 
Ryder,  80  Vt.  422,  68  Atl.  652. 

What  we  have  said  In  overruling  the  ex- 
ertion saved  in  connection  with  the  testi- 
mony of  the  witness  iGiUis,  and  tbe  admission 
of  the  records  mentioned  therein,  is  control- 
ling as  to  the  similayquestloas  raised  in  con- 
nection with  the  testimony  of  the  witness 
Clamnont,  and  the  reception  of  plaintiff's 
Exhibits  159,  160,  161,  and  162,  and  the  lat- 
ter questions  need  not  be  further  noticed. 

[3-fi]  Subject  to  exception  on  the  ground  of 
incompetency  and  irrelevancy,  the  plaintiff 
was  permitted  to  show  by  Mr.  Justice  Hasel- 
ton  that  in  1898  or  1889,  some  three  or  four 
years  before  his  appointment  to  the  bench, 
he  received  a  draft  or  chedc  from  a  life  in- 
surance company,  payable  to  the  plaintiff  for 
^,00(^  and  that  he  handed  it  to  her  in  bis 
office  at  Burlington.  It  is  urged  that  this 
evidence  was  erroneously  received.  We 
may  assume  this  to  be  so,  and  yet  tbe  de- 
fendant vras  not  harmed  by  it;  for  in  de- 
fense of  the  action  defendant  called  tbe 
plaintiff  to  testify  as  a  witness  in  its  behalf, 
and  examined  her  at  great  length  on,  among 
other  things,  where  her  m<mey  'was  Just  be- 
fore she  let  the  intestate  have  the  $6,000  on 
the  original  note.  In  that  connection  and  in 
answer  to  questions  asked  by  defendant's 
attorney,  she  testifled  that  her  husband  had 
given  her  $6,000;  that  she  bad  the  money  in 
her  house,  in  all  $11,000;  that  she  received 
$5,000  from  an  insurance  company  the  last 
of  December,  that  Justice  Haselton  got  for 
her.  Later  in  the  course  of  the  same  exam- 
ination, in  answer  to  further  questicHis,  she 
stated  what  company  paid  this  insurance 
money,  on  whose  life  it  was,  and  that  there 
was  another  policy  en  the  same  life,  in  an- 
other company  (naming  it),  payable  to  her. 
She  further  said  that  she  held  the  draft  for 
$5,000  until  the  following  April,  before  get- 
ting it  cashed,  calling  It  money  all  the  time. 
The  defendant  having  thus  put  the  foregoing 
evidence  into  the  case,  it  is  clear  that  tbe  evi- 
dence given  by  Mr.  Justice  Haselton,  though 
it  be  considered  as  Improperly  received,  was 
harmless.  Townshend  v.  Townsbend,  84  Vt. 
315,  79  AU.  388;  I<ynch's  Adm'r  t.  Central  Vt 
Ry.  Co.,  89  Vt  363,  95  Atl.  683.  This  Is  also 
conclusive  ns  to  tbe  question  raised  by  the 
fifth  exception.  Edward  W.  Freeman,  the 
stepson  of  the  plaintiff  and  caBed  by  her  as  a 
witness,  testifled  that  within  two  or  three 
years,  or  three  or  four  years,  of  his  father's 
death  (which  occurred  in  1901),  the  plaintiff 
showed  hlin  a  certain  paper  one  day  on  the 
train  going  from  Burlingt(»i  to  Richmond. 
Subject  to  exception  <m  tbe  grounds  that  it 
was  Immaterial,  Irrelevant  and  incompetent 
the  witness  answered  that  It  was  a  draft  or 
check,  should  isay  right  in  tbe  neighborhood 
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of  $5,000.  He  further  testified  that  he  did 
not  notice  to  whom  It  was  payable,  or.  If 
he  did,  he  had  forgotten.  The  defendant 
moved  that  this  testimony  concerning  the 
paiier  be  stricken  from  the  record  as  Imma- 
terial, It  not  being  shown  that  the  draft  or 
check  was  payable  to  the  plalntlft.  The  mo- 
tion was  overruled  and  exception  noted. 
Treating  thla  evidence  as  wrongly  received, 
It  was  harmless  to  the  defendant  for  the 
same  reason  as  was  that  grlren  by  the  pre- 
ceding witness,  and  the  exception  Is  unavail- 
ing. The  same  thing  Is  true  as  to  the  ex- 
ception to  the  refusal  of  the  court  to 
strike  out  the  testimony  of  this  witness,  to 
the  effect  that  his  father,  prior  to  his  death, 
distributed  his  estate  to  his  wife  and  his 
children,  the  witness  saying  in  cross-exam- 
ination that,  other  than  what  was  given  to 
himself  and  to  one  brother,  his  knowledge 
of  such  distribution  consisted  In  what  was 
said  "as  we  talked  matters  between  our- 
selves. Just  as  you  would  family  affairs." 
The  only  purpose  of  this  evidence  was  to  show 
that  the  plaintiff  had  money  at  the  time  when 
(she  says)  she  made  the  loan  to  the  Intestate. 
In  this  instance,  as  in  the  two  preceding, 
and  for  the  same  reason.  If  error  was  commit- 
ted no  barm  resulted  therefrom. 

[6]  The  same  witness  was  asked  in  cross- 
examination  whether  he  had  been  convicted 
of  selling  liquor  without  a  license.  On  ob- 
jection being  made,  the  evidence  was  exclud- 
ed and  exception  noted.  Whether  such  evi- 
dence should  be  received  as  affecting  the 
credibility  of  the  witness  was  a  matter  rest- 
ing in  the  discretion  of  the  trial  court.  State 
V.  Shaw,  73  Vt  149,  50  Atl.  863;  McGovern 
v.  Hays  &  Smith,  75  Vt  104,  53  Atl.  326.  And 
It  not  apijearlng  otherwise,  the  ruling  will  be 
taken  as  so  made.  GllfiUan  v.  GUflllan's 
Est,  90  Vt  94,  96  AtL  704. 

Defendant  offered  to  show  by  B.  C.  Ben- 
nett that  Mr.  Enright  the  attorney  and  rep- 
resentative of  the  plaintiff,  said  In  Bennlnj;- 
ton,  prior  to  the  meeting  of  the  commission- 
ers on  the  intestate's  estate,  that  the  plain- 
tiff told  him  that  the  Intestate  came  to  Blch- 
mond  about  the  time  of  the  expiration  of  the 
term  for  which  one  of  the  notes  was  written 
and  paid  her  In  cash  five  years'  Interest  nnd 
$1,000  on  the  principal,  at  the  same  time  glv- 
'  ing  her  a  new  note  for  $5,000 ;  and  that  En- 
right  then  had  the  note  in  suit  In  his  pos- 
session. Exception  was  saved  to  the  exclu- 
sion of  the  offer.  How  long  prior  to  the  meet- 
ing referred  to  those  declarations  were  made, 
the  offer  did  not  disclose.  It  may  have  been 
days,  weeks,  or  months.  Nor  did  the  offer 
Indicate  that  they  were  made  while  Enright 
was  performing  some  act  within  the  scope  of 
his  agency,  and  with  reference  to  the  act 
which  was  being  done.  Barnard  v.  Henry, 
25  Vt  289;  Baldwin  v.  Doubleday,  50  Vt 
7,  8  Atl.  576;  Taplln  &  Bowell  v.  Marcy,  81 
Vt  428,  71  Atl.  72;  First  Nat.  Bank  v.  Ser- 


toli, 87  Vt  297,  89  AU.  889,  Ann.  Cob.  1017B, 

590. 

Defendant  offered  the  parish  records  which 
were  produced  by  the  witness  GUlls  for  the 
years  1S99  and  1900,  for  the  purpose  of  show- 
ing that  Father  Barron  did  not  r^)ort  the 
original  note  as  an  obligation  of  the  parish, 
and  to  their  exclusion  an  exception  was  sav- 
ed. Oounsel  tiben  added  to  the  offer,  that  the 
reports  would  show  a  list  of  individual  own- 
ers of  listed  debts  against  the  parish,  and  the 
total  in  each  case  accounted  for  by  In- 
dividual names,  and  that  this  note  does  not 
appear  among  them.  Again  the  offer  wbs 
excluded  and  exception  saved.  These  offers 
seem  to  have  been  made  because  the  plaintiff, 
as  a  virltness  In  behalf  of  defendant  stated 
(In  answer  to  the  question  as  to  how  she 
happened  to  loan  the  $6,000  to  Father  Bar- 
ron in  1808)  that— 

"He  said  he  was  in  debt  up  to  his  neck  in 
Bennington  and  wanted  a  good  deal  of  money 
for  the  parish.  He  was  paying  6  per  cent,  for 
money.  He  knew  I  had  money,  and  if  I  would 
give  it  to  him  he  would  pa;  me  5  per  cent." 

Later,  being  asked,  "At  the  time  you  loan- 
ed the  $6,000,  you  understood  that  it  was  for 
the  use  of  the  Bennington  parish?"  she  stated: 

"Well,  I  understood  it  that  way,  but,  of 
course,  you  don't  always  take  things  just  right." 

She  testified  that  the  note  then  given  was 
signed  by  Father  Barron  and  by  Bishop 
Mlchaud. 

[7]  No  claim  Is  made  against  the  parish  In 
this  action,  and  whether  the  original  note 
was  reported  by  Father  Barron  as  an  obliga- 
tion of  the  parish  was  Immaterial  to  any 
Issue  in  the  case;  and  the  addition  to  the 
offer  did  not  make  the  evidence  any  more  ma- 
terial. It  had  no  tendency  to  show  that  he 
did  not  sign  the  note  in  question,  and  was 
properly  excluded. 

At  the  close  of  the  evidence  the  defend- 
ant moved  for  a  directed  verdict  in  favor  of 
the  estate,  on  the  grounds  that  it  appeared  by 
the  plalntlCTs  testimony  that  the  original  in- 
debtedness was  Incurred  for  the  benefit  of  the 
parish  at  Bennington,  and  she  was  told  that 
the  money  was  for  the  use  of  the  parish  ;  that 
the  Bishop's  signature  was  on  the  original 
note  and  on  the  renewal  of  1904,  and  when 
the  note  in  suit  was  given  she  requested  Fa- 
ther Barron  to  have  It  signed  by  the  Bishop 
when  one  Is  appointed;  that  the  last  two  notes 
were  renewals  and  were  not  paid.  The  mo- 
tion was  overruled  and  exception  noted. 

[•]  Passing  over  the  question  whether  the 
agency  of  the  Intestate  for  the  parish  in  this 
respect  could  In  law  be  shown  by  what  he 
said  and  did  at  the  time  of,  and  in  connec- 
tion with,  the  negotiations  with  the  plalntlfF 
for  the  loan  of  the  monej',  we  will  assume 
that  In  fact  he  borrowed  the  money  for  the 
parish  and  that  Uie  plaintiff  thai  knew  it 
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ret  the  mllng  was  not  erroneous.  The  un- 
disputed evidence  showed  that  the  original 
oote  was  signed  by  the  Intestate  and  hy  Bish- 
op Michaud,  each  In  bis  own  name,  and 
tliere  was  no  eridence  tending  to  show  that 
tbe  instrument  contained  anything  upon  its 
face  showing  that  either  was  acting  as  the 
acent  of  the  parish.  The  same  is  true  as  to 
tli«  evidence  bearing  upon  the  form  and  exe- 
cution of  the  first  renewal  note;  and  as  to  the 
note  In  suit,  it  purports  on  its  face  to  be  a 
personal  undertaking,  signed  by  the  Intestate 
la  his  own  name,  and  It  contains  nothing 
showing  that  in  its  execution  he  was  acting 
in  the  capacity  of  agent  The  question  thus 
preiiented  Is  whether  it  is  competent  for  the 
Intestate's  estate  to  discharge  itself,  on  a 
plea  of  non  assumpsit,  by  proving  the  contract 
was  really  made  by  falm  um  agent  for  the  par- 
ish, and  that  the  plalntltf  knew  it  at  the  time 
when  the  note  was  made  and  si^ied?  In 
Arnold  ▼.  Sprague,  34  Vt.  4!0e,  wbeoe  the  suit 
WM  on  a  bill  of  exchange,  the  draft  was 
drawn  on  the  defendant  and  accepted  by  him 
personally.  There  was  nothing  on  the  face 
of  the  draft  showing  that  he  was  agent  The 
n>urt  said  there  could  be  no  doubt  that  he 
was  personally  liable  on  the  acceptance, 
tbooi^  hia  agency  was  in  fact  known  to  the 
plaUitlfr.  In  Bradley  v.  Blnndln,  89  Vt  642, 
95  Atl.  894,  it  was  held  that  an  agent  may, 
it  be  will,  bind  himself  In  his  individual  ca- 
pacity Jointly  and  severally  with  his  princi- 
pal. In  Mayhew  v.  Prince,  11  Mass.  54, 
tlie  actiOD  was  assumpsit  upon  several  bills 
of  exchange,  drawn  by  the  defendant  by 
putting  ms  own  name  to  them  without  any 
Anallfication.  The  defense  set  up  was  that 
the  defendant  was  a  mere  agent  of  another 
person  (naming  him),  for  whose  use  and  on 
whose  account  the  bills  were  drawn.  It  was 
held  that  the  agency  under  which  the  defend- 
ant acted  was  a  matter  between  him  and  his 
employer;  but  that  it  could  not  protect  him 
tnxD  the  claim  of  the  payees  of  the  bills,  who 
had  a  right  to  consider  him  as  an  independ- 
ent drawer,  notwithstanding  they  may  have 
known  that  he  was  acting  as  the  servant  to 
one  of  the  house  on  which  the  bills  were 
drawn,  the  conrt  saying  It  seems  to  be  a 
tceneral  principle  that  the  signer  of  any  con- 
tract, if  he  intends  to  prevent  a  resort  to 
himself  personally,  must  express  in  the  con- 
tract the  qoaltty  in  whldi  he  acts.  In  Big- 
Rlns  T.  Senior,  8  M.  &  W.  884,  Baron  Parke 
said  that  In  an  action  on  an  agreement  In 
writing,  purporting  on  its  face  to  be  made  by 
the  defendant  and  subscribed  by  him,  for 
the  sale  and  delivery  of  goods.  It  is  not  com- 
petent for  blm,  under  the  plea  of  non  as- 
nimpsit,  to  prove  that  the  agreement  was 
really  made  by  him  by  the  authority  and  as 
the  agent  ot  a  third  person,  and  that  the 
plaintiff  knew  those  facts ;  that  to  allow  evi- 
dence to  be  given  that  the  party  who  appears 
on  the  face  of  the  instrument  to  be  person- 
ally a  contracting  party  la  not  such,  would 


be  to  allow  parol  evldaice  to  contradict  tbe 
written  agreement;  whldi  cannot  be  done.  In 
Jones  V.  UttledaleT  6  Ad.  &  Etl.  486,  Lord 
Denman  lays  down  the  general  proi>oslttoa: 

"That  if  the  agent  contracts  in  such  a  form 
as  to  make  himself  personally  responsible,  he 
c-annot  afterwards,  whether  his  principal  were 
or  were  not  known  at  the  time  of  the  contract 
i-clieve  himself  from  that  Ksponsibility." 

To  the  same  effect  are  the  following  cases: 
MUls  V.  Hunt,  20  Wend.  (N.  Y.)  431;  Meyer 
V.  Redmond,  205  N.  T.  478,  98  N.  R  90a,  41 
L.  R.  A.  (N.  S.)  675;  Thomas  Gordon  Malting 
CD.  T.  Bartels  Brewing  Oo.,  206  N.  Y.  528, 
100  N.  E.  457,  461;  Sadler  v.  Young,  78  N. 
J.  Law,  594,  75  Atl.  890;  Hastings  v.  Lover- 
Ing,  2  Pick.  (Mass.)  214,  13  Am.  Dec.  420; 
Cook  V.  Forker,  198  Pa.  461,  44  AO.  660,  74 
Am.  St  Rep.  6.99. 

The  foregoing  holding  on  the  question  rais- 
ed by  the  motion  for  a  verdict  shows  that  de- 
fendant's first  and  second  requests  to  charge 
were  unsound  in  prinrtple,  and  therefore 
property  refused;  also,  that  the  eevMral  ex- 
c^yUons  to  the  charge  as  given,  fonnd  under 
paragraph  XI  of  fbe  i»lnted  case,  are  with- 
out force. 

[9]  Exception  was  taken  to  the  failure  of 
the  court  to  charge  that  the  presumption  of 
innocence  is  not  conclusive.  But  in  effect  the 
court  did  80  <diarg«.  It  t<dd  the  Jury  that 
the  plaintiff  was  presumed  to  be  Innocent  of 
the  crime  of  forgery,  and  that  this  I>re3nmp- 
tlon  is  a  piece  of  evidence  In  her  favor  to 
bo  welgjied  In  cmmection  with  the  other  evi- 
dence In  determining  whether  the  signa- 
ture in  question  is  the  signature  of  A.  J.  Bar- 
ron, and  that  this  question  is  to  be  determin- 
ed on  the  whole  evidence.  This  was  suffi- 
cient It  so  excludes  the  idea  of  conclusive- 
ness In  the  presumption  as  to  leave  notiiing 
for  argnmoit 

The  court  charged  that>— ■ 

"It  is  immaterial  when  this  note  was  signed, 
if  it  was  signed  by  A.  J.  Barron,  the  defend- 
ant's intestate." 

The  first  clause  of  this  quoted  sentence  is 
challenged.  Blsh<^  Michaud  died  on  Decem- 
ber 22,  lOOS,  the  funeral  services  were  on 
December  29tb  at  Burlington,  and  the  funeral 
sermon  was  preached  ,by  Father  Barron. 
Diu-lng  her  examination  by  the  defendant, 
the  plaintiff  testified  that  the  latter  came  to 
her  house  In  Richmond  the  week  after  Bish- 
op Michaud  was  burled,  she  thinks  on  the 
27th  or  28th  day  of  December;  and  In  sub- 
stance that  he  signed  the  note  In  suit  on  that 
occasion  In  the  month  of  December.  She 
further  testified  that  she  wrote  the  original 
note,  ready  for  signing,  and  also  each  of  the 
notes  in  renewal,  dating  the  latter  the  same 
in  month  and  day  as  was  the  original,  snp- 
I)osing  that  was  the  way  to  do.  Defendant 
urges  that  in  view  of  the  claim  that  the  note 
In  suit  Is  a  forgery,  and  of  the  evidence  tend- 
ing BO  to  ahow>  tbe  time  when  the  note  was 
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signed  was  of  Importance,  especially  since  de- 
fendant's evidence  tended  to  show  that  Father 
Barron  performed  a  marriage  ceremony  lu 
Bennington  on  tbe  day  of  the  date  of  the  note, 
January  2,  1909.  There  can  be  no  doubt 
that  the  part  of  the  charge  of  which  com- 
plaint la  here  made  was  correct  In  law,  and 
we  tlilnk,  taking  the  whole  sentence  togeth- 
er as  It  should  be^  it  was  in  substance  what 
the  case  called  for  in  view  of  the  claims  of 
the  parties  and  the  conflicting  evidence  bear- 
ing on  the  genuineness  of  the  signature  af- 
fixed to  the  notef. 

[10,11]  In  the  course  of  the  charge,  the 
court  referred  to  the  fact  that  the  defend- 
ant had  called  the  plaintiff  as  a  witness,  add- 
ing: 

"They  were  not  bound  by  her  testimony,  but 
her  testimony  is  to  be  weighed  as  that  of  ail 
witnesses  called  in  behalf  of  the  defendant,  giv- 
ing it  its  due  weight." 

To  that  part  which  stated  that  her  testi- 
mony was  to  be  weighed  as  that  of  all  wit- 
nesses called  by  defendant,  an  exception  was 
saved.  It  Is  argued  that  what  the  court  there 
said  cannot  be  understood  otherwise  than  as 
directing  the  Jury,  in  weighing  the  plaintiff's 
testlmonyi,  to  disregard  her  bias  and  her  in- 
terest In  her  own  claim  In  controversy.  But 
looking  at  the  sentence  as  a  whole,  this  is  a 
strained  construction.  She  was  called  by 
defendant  (under  the  statute,  P.  8.  1596)  "to 
testify  as  a  witness  In  his  behalf,  in  tibe  same 
manner  and  subject  to  the  same  rules  as 
other  witnesses,"  with  the  right  to  examine 
as  In  the  cross-examination  of  witnesses.  She 
was  so  examined,  and  her  testimony  was  to 
be  weighed  like  that  of  other  witnesses  call- 
ed by  defendant  (In  the  language  of  the 
chai^),  "giving  It  Its  due  weight"  Bvidently 
this  quoted  phrase  was  designed  to  mean, 
and  does  mean  when  properly  understood,  the 
same  as  though  It  read,  "giving  it  such 
weight  as  under  all  the  circumstances  It  is 
fairly  entitled  to  receive."  Thus  understood, 
the  diarge  was  all  that  defendant  could  rea- 
sonably ask.  Dravo  v.  Fabel,  132  U.  S.  487, 
10  Sup.  Ct.  170,  33  L.  Ed.  421.  If  the  defend- 
ant thought  that,  because  of  the  fact  that 
the  witness  was  the  adverse  party  to  the  suit, 
the  matter  of  her  Interest  and  bias  In  giving 
testimony  should  be  brought  more  specifleal- 
ly  to  the  attention  of  the  jury,  a  suggestion 
to  that  effect  should  have  been  made  to  the 
court.  In  the  absence  of  tmy  such  suggestion, 
the  general  exceptiiMi  taken  will  not  be  consid- 
ered as  covering  this  specific  dalm  now  put 
forth.  Magoon  v.  Before,  73  Vt.  231,  60  Atl. 
1070. 

Judgment  affirmed.  To  be  certified  to  pro- 
bate court 

HASELTON,  J.,  having  been  a  witness  in 
the  case,  did  not  sit 


AKNOLD  y.  SOMERS  «t  aL 

(Supreme  Court  of  Vermont     Chittenden. 
Nov.  13,  1918.) 

1.  Appeal  and  S^bob  19=91047(1)  —  Habic> 
IXBS  Ebbob— RxjLiNa  on  Evidekcb. 

Limiting  plaintiff's  evidence  in  an  action 
for  fraud  to  one  defendant  only  is  harmless 
error,  where  jury  found  against  conspiracy  by 
which  the  other  defendants  were  sought  to  be 
charged. 

2.  Appeal  and  Ebbob  ®=3 1047(1)— Habmless 
Ebboh— RiTUNG   on  Evidence. 

Limitation  on  evidence  in  an  action  for 
frand  is  harmless  error,  where  similar  evidence 
without  limitalion  liad  -  previously  been  ad- 
mitted. 

3.  Appeal  and  E^bob  4=>104S(6)— Rbtiew— 
Habicless  Ebbob. 

In  a  buyer's  action  for  frand  in  the  sale 
of  rights  to  manufacture  a  vending  machine, 
exclusion  of  evidence  on  croes-esamination,  as 
to  whether  defendants  knew  of  any  action  by 
the  seller's  board  of  directors,  whereby  defend- 
ants' agent,  who  was  purcliasing  a  half  inter- 
est in  the  paoperty,  was  to  receive  a  commis- 
sion for  the  sale  to  himself,  held  harmless. 

4.  Fbaud  <S=»9  —  False  Repbesentations— 
"Actionable  Fbaud." 

To  constitute  "actionable  fraud"  in  the  sale 
of  property  by  false  representations,  the  repre- 
sentations must  be  of  existing  facts,  as  to  the 
subject-matter,  made  as  inducement  false  to 
the  maker's  knowledge  when  made  or  made  by 
him  without  knowing  them  to  be  true,  not 
known  to  the  purchaser  and  relied  npon  by  him 
to  his  damage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sertes,  Action- 
able Fraud.] 

5.  Fbaud  €=»8— False  Repbesentations. 

In  a  buyer's  action  for -fraud  in  the  sale  of 
manufacturing  rights  in  a  patented  vending  ma- 
chine, wherein  the  seller's  agent  was  to  have 
a  half  interest,  the  agent's  representations  that 
he  had  the  means  to  pay  and  would  pay  cash, 
not  relating  to  the  subject-matter,  did  not  en- 
title plaintiff  to  recover  as  for  false  represent 
tations;  although  the  agenfs  interest,  in  fact 
was  paid  out  of  commissions. 

d.  Fbaud  «=>18— Mibbepbesentatiohs— Con- 

NECriON  WITH  Dauaoe. 
In  a  buyer's  action  for  fraud  in  the  sale  of 
manufacturing  rights  in  a  vending  madiine, 
wherein  the  seller's  agent  was  to  have  a  half 
interest  representations  by  such  agent  that  he 
could  pay  cash  did  not  entitle  plaintiff  to  recov- 
er as  for  false  representations;  there  being  no 
causal  connection  between  them  anc^  plaintiff's 
damage  suffered  because  of  failure  to  make 
sales. 

7.  Fbaud   4s>11(1)— iMxbbepbesentations. 

In  a  purchaser's  action  for  fraud  in  the  sale 
(tf  the  manufacturing  rights  of  a'  vending  ma- 
chine, false  representations  that  the  machine 
was  perfect  and  the  best  of  its  kind,  if  made  as 
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u  aswrtion  of  tect  and  received  and  intend- 
ed to  be  received  as  auch,  amount  to  fraud. 

8.  Fbaud  €=»22(1)— Caveat  Emptob. 

In  a  buyer's  action  for  fraud  in  the  lale  of 
the  manafacturing  rights  of  a  vending  machine, 
falsely  represented  as  being  perfect  and  the 
best  of  its  kind,  the  rule  of  caveat  emptor  did 
not  app]y ;  the  essential  elements  of  the  fraud- 
ulent representatians  being  established. 

9.  Fbaud  «=»ft4(l)— QuEsnowB  oi:  Fact. 

Where  the  purchaser  of  the  raannfaetiutog 
rights  in  a  vending  machine,  falsely  represented 
as  being  perfect  and  the  best  of  its  Und,  soed 
for  fraud,  whether  such  fraod  resulted  in  dam- 
age was  a  jnry  question;  it  appearing  that, 
while  the  purchasing  corporation  became  bank- 
rupt throogh  mismanagement,  the  value  of  its 
>to('k  was  affected  by  the  worthlessueas  of  the 
machine. 

10.  PaxNciFAL  Ain>  ASBKT  «e>160V&— IinvKr 

EBT  or  AOENT. 

f  An  agency  cannot  be  used  for  the  benefit  of 
the  agent  himself  or  of  any  other  person  than 
the  principal,  in. the  absence  of  an  agreement 
that  it  may  be  so  used ;   and,  this  being  a  mat- 

1  ter  of  law,  all  persons  must  take  notice  of  it. 

11.  PnirCIPAI.  AHD  AOENT  ♦=»161(6)— Pbin- 
CIPAL'B   LlABILITT   FOB  AOENT'S  ACT. 

Where  the  purchaser  of  manufacturing 
rights  in  a  vending  machine,  wherein  the  sell- 
er's agent  is  to  have  a  half  interest,  sues 
the  seller  for  fraud,  the  latter  is  liable,  if  he 
knew  that  his  agent  was  interested,  but  had 
agreed  that  he  might  carry  out  the  transactioa. 

12.  COBPOKATIOKS    «sa306— BXSPONDEAT    Su- 
PEBIOB— OiTIOEB'B    LtABIUTT    FOB    AgENT'B 

Fbaud. 
Where  the  purchaser  of  manufacturing 
rights  in  a  vending  machine  sued  for  fraudu- 
lent representations  of  the  selling  corporation's 
salesman,  the  president  of  the  corporation  was 
not  liable  fop  the  misrepresentations  under  the 
doctrine  respondeat  superior;  the  BalewnaTi  not 
acting  as  his  agent. 

13.  CosBPiBACT  4=»21— Evidence— DiBBOiBD 
Vebdict. 

In  an  action  by  a  purchaser  of  the  manu- 
facturing rights  In  a  vending  machine  for  con- 
spiracy to  defraud,  evidence  held  not  sufficient 
to  show  the  existentw  of  such  cotispiracy  be- 
tween the  selling  agent  and  the  president  oi  the 
selling  corporation,  so  that  it  was  error  to  re- 
fuse a  directed  verdict  for  the  latter. 

14.  Affeai.  and  Bbbob  «s»1052(2)— Rsvixw 
— Habmuess  E^bok. 

In  an  action  by  a  porehaser  for  frand  in 
the  sale  of  manufacturing  rights  in  a  vending 
■nachine,  based  upon  representations  by  the 
selling  agent,  who  was  buying  a  half  interest, 
that  he  could  pay  cash,  evidence  that  the  sell- 
ing corpMvdon's  record  books  showing  agent's 
ODmmissions  was  kept  in  a  safe,  if  immaterial, 
was  harmless,  where  the  record  was  admitted. 

U.  Appkal  and  Kbbob  «s>232(2)— Besbbva- 
noR  or  Objeotions— Necebsitt. 
In  a  pnrchaser'a  action  for  fraud  in  a  sale 
of  manufacturing  rights  in  a  vending  machine. 


error  io  excluding  defendants'  evidence  that 
afterwards  the  machine  had  been  perfected  and 
defects  therein  cured,  on  the  ground  that  such 
evidence  was  admissible  as  to  damages,  will  not 
be  considered  where  such  claim  was  not  made 
below. 

16.  Fbaud  iS=>36— Defense. 

In  a  purchaser's  action  for  fraud  in  the 
sale  of  manufacturing  rights  In  a  vending  ma- 
chine falsely  represented  to  be  perfect  and  the 
best  of  its  kind,  that  the  machine  was  not  more 
defective  than  like  machines  oa  the  market  was 
not  a  defense. 

17.  Fbaud  i8=>5S  —  JBjVidence  —  Aomibsibti^ 
rrr. 

In  a  purchaser's  action  for  fraud  in  the  sale 
of  manufacturing  rights  in  a  vending  machine, 
wherein  the  seller's  agent  was  to  have  a  half 
interest,  evidence  as  to  the  amount  of  property 
owned  by  the  agent  was  admissible,  where  one 
of  the  representations  wag  that  the  agent  had 
sufficient  means  to  purchase  half  of  the  man- 
ufacturing ric^ta. 

18.  Tbial   ®=296(2)  —  Instbuctions— Frattd 
—Cube  or  Bbbob. 

In  a  purchaser's  action  for  conspiracy  to 
defraud  in  the  gale  of  manufacturing  rights  in 
a  vending  machine,  induced  by  false  represen- 
tations, an  instruction,  in  form  that  it  was 
only  necessary  that  the  jury  find  evidence  tend- 
ing to  show  fraud  or  conspiracy,  held  not  mis- 
leading in  view  of  the  entire  charge. 

19.  Fbaud  «=s>65<3)— Irbtbuctions— Mibbef- 
bbskntations. 

In  a  purchaser's  action  for  false  represen- 
tations in  the  sale  of  the  manufacturing  rights 
in  a  vending  machine,  an  instructioo  that  no 
misrepresentation  la  fraudulent,  unless  made 
with  knowledge  of  its  falsity,  was  properly  de- 
nied as  ignoring  false  representations  made  as 
with  one's  own  knowledge  without  in  fact  know- 
ing them  to  be  true. 

20.  Tbiai.    4s>251(S9—lN8TBUonoNB— Issues. 
In  an  action  by  a  purchaser  for  fraud,  it 

is  not  necessary  to  instruct  as  to  grounds  of 
recovery  not  claimed  by  plaintiff. 

Exceptions  from  Chittenden  County  Court ; 
Zed  S.  Stanton,  Judge. 

Action  in  tort  by  Gardner  B.  Arnold  against 
the  American  News  Vending  Company,  £«.  X. 
Somers,  J.  B.  Alexander,  A.  P.  Ladd,  F.  M. 
Abbott,  W.  J.  Aldricb,  and  Oharles  Weeks. 
Verdict  was  rendered  for  plaintiff  against 
the  American  News  Vending  Company,  Som- 
ers, and  Alexander,  and  for  defoidants  Al- 
dricta,  Abbott,  and  Ladd,  and  directed  for 
defendant  Weeks,  and  plaintiff  and  defend- 
ants Somers,  Alexander,  and  the  American 
News  Vending  Company  except.  Judgment 
affirmed  in  part  and  reversed  and  rendered 
in  part, 

Argued  before  WATSON,  C.  J.,  and 
IIASELTON,  POWERS,  TAYLOR,  and 
MII^S,  JJ. 
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Vernon  A.  Bullard  and  Sherman  R.  Moul- 
ton,  both  of  Burlington,  for  plaintiff. 

Porter,  Witters  &  Harvey,  of  St.  Johns- 
bury,  and  Charles  H.  Darling,  of  Burlington, 
for  defendants. 

TAYIiOG,  J.  The  plaintiff  sues  for  dam- 
ages for  fraud  In  the  sale  to  him  of  certain 
rights  In  a  patented  vending  machine  known 
as  the  "Eureka  Vendor."  The  defendants 
are  the  American  News  Vending  Machine 
Company,  the  holder  of  the  letters  patent  of 
the  machine;  E.  X.  Somers,  at  the  time  In 
question  its  president  and  general  manager; 
J.  E.  Alexander,  a  commissioned  salesman 
of  stock  and  state  rights  of  the  company; 
A.  P.  Ladd,  F.  M.  Abbott,  and  W.  J.  Aldrich, 
members  of  its  board  of  directors;  and 
Caiarles  Weeks,  a  stockholder.  The  trial  was 
by  Jury.  The  court  directed  a  verdict  for 
Weeks  and  overruled  a  motion  for  a  directed 
verdict  for  the  other  defendants.  The  Jury 
returned  a  verdict  for  the  plaintiff  against 
the  company,  Somers,  and  Alexander,  uud  iu 
favor  of  the  defendants  Ladd,  Abbott,  and  Al- 
drich. The  plaintiff  and  the  defendants  that 
were  held  bring  exceptions. 

In  his  declaration  plaintiff  charges  a  con- 
spiracy among  the  defendants  to  defraud  blm 
by  false  representations  in  the  sale  to  Mm  of 
the  right  to  manufacture  and  sell  said  Eu- 
reka vendor  In  the  state  of  Netw  York.  Sev- 
eral fraudulent  representations  are  alleged 
as  a  basis  of  recovery,  but  only  two  were  re- 
lied upon  and  submitted  to  the  Jury  as  sup- 
ported by  the  evidence.  It  may  be  noted  In 
passing  that  the  question  of  a  conspiracy  In 
such  an  action  Is  important  only  as  It  gives 
character  to  the  Individual  acts  of  the  par- 
ties to  it  and  charges  all  with  the  legal  conse- 
quences of  such  acts.  Note,  Ann.  Cas.  1»14C, 
764.  See  Saxe  v.  City  of  BurUngton.  70  Vt 
44»,  463,  41  AU.  438. 

It  appeared  that  prior  to  January,  1912, 
Alexander  was  engaged  by  the  American 
News  Vending  Machine  Company,  hereafter 
called  the  "company,"  in  selling  the  stock  of 
the  corporation  on  commission.  On  January 
10,  1912,  he  entered  into  a  contract  with  the 
company  to  sell  state  rights  to  manufacture 
Its  vending  machines  on  a  50  per  cent,  com- 
mission. His  business  for  the  company,  took 
him  to  Barre,  Vt.,  in  September,  1912, 
where  he  first  met  the  plaintiff.  He  inter- 
ested the  plaintiff  In  the  vending  machine  { 
and  first  sold  him  some  of  the  stock  of  the 
corporation.  Later  he  directed  pialntUTa 
attention  to  the  matter  of  state  rights  and  ex- 
pressed a  desire  to  find  some  one  who  would 
purchase  the  right  for  the  state  of  New  York 
with  him.  He  found  the  plaintiff  favorably 
Inclined  and  proi>osed  to  ascertain  the  small- 
est amount  for  which  the  right  could  be 
bought.  During  the  negotiations  he  showed 
the  plaintiff  a  list  of  the  masimun  and  min- 
imum prices  asked  by  the  company  for  each 


state  right  outside  of  New  England,  the  min- 
imum for  New  York  being  about  $22,000. 
Alexander  secured  from  Somers,  who  had 
authority  from  the  directors  to  fix  the  price 
of  state  rights  within  certain  limits,  a  prot>- 
osltlon  for  the  New  York  right  at  $12,000  and 
certain  royalties  cm  the  machines  manufac- 
tured and  $2,000  for  the  necessary  manufac- 
turing equipment.  Later  be  met  the  plain- 
tiff and  submitted  the  proposition.  After 
some  talk,  it  was  arranged  that  the  plnlntiff 
should  visit  the  factory  of  the  company  at  St. 
Johnsbury.  Accordingly,  plaintiff  visited  the 
factory  with  Alexander,  met  Somers,  who 
showed  him  around  and  explained  the  work- 
ing of  the  vending  machine,  and  he  thereupiMi 
decided  to  purchase  the  right  with  Alexan- 
der. In  due  time  the  contract  was  executed, 
and  plaintiff  paid  his  share  of  the  first  in- 
stallment of  the  purchase  price.  Subse- 
quently, as  the  deferred  payments  except 
the  last  came  due,  iidalntiff  handed  Alex- 
ander his  check  drawn  to  the  company  for 
his  share  and  later  received  from  Alexan-  . 
der,  or  was  shown  by  him,  the  company's 
receipt  for  the  whole  paymMit.  Plaintiff's 
share  of  the  final  payment  was  made  in 
person  to  Somers,  and  a  receipt  for  the 
final  payment  In  full  was  given.  As  a  mat- 
ter of  fact,  Alexander  actually  paid  no  mon- 
ey to  the  company  on  account  of  his  share ; 
his  proportion  being  represented  by  commis- 
sions on  the  sale  of  the  right  The  entries 
on  the  books  of  the  company,  made  under 
Somers'  direction,  treated  the  whole  amount 
as  received  in  cash  and  an  amount  equal  to 
his  commission  paid  out  to  Alexander.  Pur- 
suant to  an  arrangement  contemplated  in 
their  contract  with  the  company,  Alexander 
and  the  plaintiff  organized  a  corporation  to 
which  they  transferred  the  New  York  rights, 
receiving  therefor  stock  of  the  corporation 
of  the  par  value  of  $26,000. 

One  of  the  alleged  fraudulent  representa- 
tions on  which  the  case  was  submitted  to  the 
Jury  was  that  Alexander  stated  to  the  plain- 
tiff that  be  had  the  means  to  pay  for  a  half 
interest  In  the  right  and  tool  equipment  at  j 
the  price  of  $14,000  and  would  purchase  the 
same  with  the  plaintiff  and  pay  cash  for  his  j 
half  of  the  price.  The  other  was  that  Alex- 
ander represented  to  the  plaintiff  that  the 
Eureka  vending  machines,  as  then  being  man- 
ufactured, were  perfect  and  the  beat  of  their 
kind  In  existence. 

[1,  2j  We  will  first  examine  the  plalnUff's 
exceptions.  He  was  permitted  to  testify  as 
against  Alexander  alone  that  he  would  not 
have  entered  into  the  contract  to  purchase 
the  New  York  rights  if  he  had  known  that 
Alexander  was  to  pay  nothing.  He  objected 
seasonably  to  the  limitation,  and  now  Insists 
that  It  was  error  which  should  reverse  the 
Judgment  In  favor  of  defendants  Aldrich, 
Abbott,  and  Ladd.  He  had  already  teatltied 
without  objection  or  limitation  that  in  mak- 
ing the  contract  be  relied  upon  the  fact  that 
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Aleiander  was  paytag  ft>r  Ms  share  of  tti6 
right  In  caah.  Besides,  the  Jnrjr  found 
apiinst  him  on  his  claim  of  a  conspiracy  In- 
ToMng  these  defendants  on  which  he  relies 
to  sustain  the  admissibility  of  this  evidence 
sgalnst  them,  so  his  rights,  were  not  prejudic- 
ed by  the  limitation. 

[S]  The  plalntitr  also  excepted  to  the  ez- 
clnsion  of  the  question  asked  defendant  Al- 
driA  In  cross-examination,  whether  he  knew 
irf  any  action  by  the  board  of  directors  where- 
by Alexander  was  to  receive  a  commission 
for  selling  the  New  York  right  to  himself. 
But  in  farther  cross-examination  plaintiff  de- 
reloped  the  fact  that  Aldrich  knew  of  no  ar- 
rangement  with  Alexander  except  the  con- 
tract of  Jannary,  1912,  which  he  had  al- 
ready testified  about;  so  the  exclusion  of  the 
'inestlon  was  harmless. 

Plaintiff's  exceptions  ara  without  merit 

AVe  take  up  the  defendants'  exceptions  in 
the  order  in  which  they  are  briefed.  At  the 
rlose  of  plaintiffs  evidence  and  again  at  the 
Hose  of  all  the  evldenoe,  the  defendants 
severally  moved  for  a>  directed  verdict  on 
various  specified  grounds.  They  argue  three 
of  the  grounds  under  their  exception  to  the 
action  of  the  court  In  overruling  their  mo- 
tions, viz.:  (1)  miat  there  was  no  evidence 
that  the  defendants  or  any  of  them  made  any 
misrepresentations  as  to  the  quality,  quan- 
tity, or  value  of  the  thing  sold;  (2)  that 
there  was  no  fnud  practiced  npon  the  plain- 
tiff: (3)  that  there  was  no  evidence  that  the 
plaintiff  suffered  any  damage  because  of  the 
alleged  misrepresentations  of  the  defendants 
or  any  of  them. 

[4-1]  Hie  rule  Is  well  settled  that  to  con> 
stitute  "actionable  fraud"  In  the  sale  of  prop- 
erty the  representations  mnst  be  of  existing 
facts  relating  to  the  subject-matter  of  the 
oontract  and  affecting  Its  essence  and  sub- 
stance, made  as  Inducanents  to  the  contract, 
the  representations  being  false  and  at  the 
time  known  by  the  one  making  them  to  be 
false,  or  made  of  his  own  knowledge  without 
in  fact  knowing  them  to  be  true,  not  open  to 
knowledge  of  or  known  by  the  purchaser 
and  relied  upon  by  him  in  making  the  pur- 
chase to  his  damage.  Hunt  v.  Lewis,  87  Vt. 
528.  530,  90  Atl.  578,  Ann.  Cas.  1916C,  170, 
and  cases  dted.  Tested  by  this  rule,  the 
plaintiff  was  not  entitled  to  recover  on  Alex- 
ander's representation  that  he  had  the  means 
to  pay  for  a  half  interest  in  the  rights  and 
property  and  would  pay  cash  for  the  same. 
The  representations.  If  made,  did  not  rdate 
to  the  snWect-matter  of  the  contract,  but 
were  merely  collateral  thereto  and  In  part 
only  promissory.  Besides,  on  the  evidence 
there  was  no  casual  connection  between  the 
alleged  representations  and  the  damage 
which  plaintiff  claimed  to  have  suffered.  See 
Brackett  v.  Oriswold,  Itt  N.  T.  454,  489.  20 
X.  E.  376;  Silver  v.  Frazler,  8  Allen  (Mass.) 
3*2,  81  Am.  Dec.  662 ;  21  Cyc.  137.  He  paid 
no  more  than  he  expected  to  pay  and  receiv- 


ed all  that  he  expected  to  receive.  -  The  I093, 
If  any,  on  account  of  the  venture,  was  in  no 
way  attributable  to  the  fact  that  Alexander 
did  not  pay  for  his  Interest  In  cash. 

[7]  The  defendants  contend  that  the  rep- 
resentation that  the  machines,  as  then  being 
manufactured,  were  perfect  and  the  best  of 
th^r  kind  In  existence,  was  an  expression  of 
opinion  merely  and  so  would  not  afford  the 
basis  of  actionable  fraud.  Assuming  that 
such  a  represmtatlon  would  ordinarily  be  a 
matter  of  opinion  and  for  that  reason  not 
deemed  fraudulent,  the  circumstances  may 
be  such  that  a  representation  based  upon 
opinion  will  be  fraudulent.  If  It  Is  made  as 
an  assertion  of  fact  with  the  purpose  that 
It  shall  be  so  received,  and  it  Is  so  received. 
It  may  amount  to  a  fraud.  Crompton  v. 
Beedle,  83  Vt  287,  298,  75  AtL  331,  30  L.  R. 
A.  (N.  8.)  748,  Ann.  Ca&  1912A,  399.  We 
think  that  the  evidence  here  made  this  a  Jury 
question,  as  It  generally,  though  not  always, 
Is.    Belka  V.  Allen,  82  Vt  456, 462,  74  Atl.  91. 

There  was  evidence  fairly  tending  to  show, 
that  fraud  upon  the  plaintiff  was  practiced 
by  Alexander.  The  making  of  the  representa- 
tion as  to  the  quality  of  the  machines  was 
not  controverted.  It  was  admitted  that  they 
had  a  structural  defect  and  there  was  evi- 
dence that  the  defect  materially  affected  their 
value.  There  were  circumstances  fairly  tend- 
ing to  show  that  this  representation  was 
made  and  received  as  a  representation  of 
fact.  No  question  is  made  but  that  as  to 
him  the  other  essential  elemoits  of  action- 
able fraud  were  supported  by  the  evidence. 

[8]  It  Is  urged  as  defeating  plaintiff's  .right 
of  recovery  that  he  had  an  opportunity. 
which  was  exercised,  to  examine  the  ma<4ine 
and  its  operation  and  that  the  rule  of  caveat 
emptor  applies.  Such  Is  not  the  doctrine  of 
our  eases.  The  evidence  referred  to  in  sup- 
port of  this  claim  bore  upon  the  question 
whether  the  plaintiff  relied  upon  the  repre- 
sentation and  was  deceived  thereby.  ,  But 
when  the  essential  elements  of  a  fraudulent 
representation  are  establiabed.  It  is  no  ex- 
cuse for  the  defendant  nor  does  It  lie  in  his 
mouth  to  say,  that  the  irialntiff  might,  but 
for  his  own  neglect  have  discovered  the 
wrong  and  prevented  its  «ccampllsbment 
Maldment  v.  Frazler,  90  Vt  520,  527,  08  AtL 
987,  and  cases  cited. 

[I]  As  to  the  last  ground  of  the  motion,  it 
is  urged  that  on  all  the  evidence  the  plaintiff 
disposed  of  the  rights  and  property  at  a 
profit,  and  any  damage  which  he  suffered  was 
due  to'  the  mismanagement  of  the  corporation 
whose  stock  he  took  in  payment.  It  Is  not 
enough  that  the  plaintiff  received  for  the 
property  purchased  stock  of  a  par  value  In 
excess  of  what  he  paid.  This  value  of  the 
stock  was  affected  by  the  value  of  the  right 
which  it  represented.  While  there  was  evi- 
dence tending  to  show  that  the  New  York 
corporation  became  bankrupt  through  nils- 
management,  other  evid«ace  tended  to  show 
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that  the  right  was  worfUess  and  that  the 
failure  of  the  corporation  was  due  to  this 
fact.  Whether  the  fraud  resulted  In  damage 
to  the  plaintiff  became  a  Jury  question. 

We  hold  that  Alexander's  motion  for  a 
directed  verdict  was  properly  OTerruled. 

[10]  ^nie  liability  of  the  defendant  com- 
pany depended  upon  Its  relation  to  Alexander 
at  the  time  he  was  negotiating  with  the 
plaintiff  for  the  purchase  of  the  rights.  It 
cannot  be  doubted  that  the  plaintiff  knew 
that  Alexander  was  the  company's  agent  for 
the  sale  of  state  rights  and  that  he  expected 
to  benefit  i)ersonnlly  by  the  transaction.  This 
knowledge  so  affected  the  situation  that  the 
company  would  be  relieved  of  the  ordinary 
liability  of  a  principal  for  the  acts  of  its 
agent  on  account  of  Alexander's  representa- 
tions in  effecting  the  sale  to  himself  and  the 
Idaintlff,  unless,  with  knowledge  of  the  facts, 
the  company  permitted  him  to  continue  to  act 
as  Its  representative.  Every  agency  Is  sub- 
ject to  the  legal  limitation  that  it  cannot  be 
used  for  the  benefit  of  the  agent  himself,  or 
of  any  person  other  than  the  principal,  in 
the  absence  of  an  agreement  that  it  may  be 
so  used;  and,  as  this  Is  a  matter  of  law  and 
not  of  fact,  all  persons  must  take  notice  of 
it  21  R.  O.  L.  910.  See  Roberts  v.  Hughes, 
86  Vt.  76,  87,  83  Atl.  807.  The  false  repre- 
sentations in  such  circumstances  are  no  less 
fraudulent,  but  liability  therefor  is  not  visit- 
ed upon  the  one  for  whom  the  agent  assumes 
to  act  unless  the  agency  Is  continued  in  force 
by  special  agreement.  But,  if  the  agent's  au- 
thority is  thus  continued,  there  is  no  valid 
reason  why  the  principal  should  not  be 
held  to  incur  ordinary  liability  for  his  acts. 

[11]  Thus  it  Is  seen  that  the  question  here 
is  not  controlled  by  the  fbct  that  Alexander 
was  the  company's  agent  generally  for  the 
sale  of  state  rights,  but  depends  upon  wheth- 
er there  was  evidence  tending  to  show  that 
the  company,  with  knowledge  that  Alexan- 
der was  personally  interested,  authorized  him 
to  act  as  Its  agent  in  the  negotiations  with 
the  plaintiff.  There  was  ample  evidence  to 
show  that  in  conducting  such  negotiations 
Alexander  was  acting  within  the  scope  of  his 
employment,  and  the  motion  of  the  defend- 
ant company  for  a  directed  verdict  was  prop- 
erly  overruled. 

[12]  As  to  defendant  Somers,  Alexander 
was  not  acting  as  his  agent  and  the  doc- 
trine of  respondeat  superior  has  no  applica- 
tion. Our  attention  is  called  to  no  evidence 
tending  to  show  that  Somers  made  or  au- 
thorized the  representations,  nor  that  he 
knew  of  their  being  made.  Plaintiff  relies 
upon  the  claim  of  a  conspiracy  between  Alex- 
ander and  Somers  to  defraud  the  plaintiff, 
thereby  making  Somers  liable  for  Alexan- 
der's acts  In  furtherance  of  the  conspiracy. 

[1 3}  The  evidence  relied  upon  to  show  con- 
spiracy is  wholly  circumstantial,  and  it  re- 
mains to  consider  whether  It  has  the  tend- 
ency daimed  for  it.    It  Is  argued  that  the 


claim  is  supported  by  the  following  tacts: 
Somers  was  the  president  of  the  corporation 
and  knew  that  a  contract  bad  been  entered 
into  with  Alexander  for  the  sale  of  state 
rights  on  a  60  per  cent,  commission.  He  did 
not  know  whether  the  plaintiff  was  aware  of 
this  fact  and  did  nothing  to  enlighten  him. 
He  prepared  a  Ust  of  prices  for  state  rights 
for  Alexander's  use  and  later  arranged  with 
him  to  take  a  smaller  sum  for  the  New  York 
right  than  that  named  in  the  list.  Under  his 
direction,  the  books  of  the  company  were  so 
kept  that  it  appeared  that  Alexander  bad 
paid  his  share  of  the  installments  of  the  pur- 
chase price  in  cash  and  in  turn  received 
back  the  same  amount  in  commission.  He 
sent  receipts  to  the  plaintiff  when  he  paid 
his  share  of  the  re^)ectlve  Installments  which 
purported  to  cover  the  whole  installment. 
He  was  present  when  the  plaintiff  was  about 
to  draw  a  check  for  his  share  of  the  first  In- 
stallment, probably  heard  Alexander  say  that 
he  would  step  into  an  adjoining  room  and 
write  his  check,  and  did  not  inform  the 
plaintiff  that  Alexander's  share  was  paid  in 
commissions. 

These  circumstances  are  too  colorless  to 
fairly  support  an  Inference  of  such  a  con- 
spiracy. The  commiasion  contract  was  en- 
tered Into  before  the  plaintiff  was  known  to 
either  Somers  or  Alexander.  There  was 
nothing  significant  about  the  method  adopted 
of  keeping  the  account  of  ttie  transaction. 
Instead  of  an  attempt,  as  the  plaintiff  claims, 
to  conceal  the  fact  that  Alexander  was  pay- 
ing his  share  in  commissions,  if  anything, 
the  books  evidence  the  contrary  intention. 
There  are  no  earmarks  of  fraud  in  the  form 
of  the  receipt  used,  nor  in  the  reduction  of 
the  price  asked  for  the  right  The  intention- 
al concealment  of  no  fact  that  would  have 
influenced  the  plaintiff  is  shown.  In  the  ab- 
sence of  evidence  of  a  conspiracy,'  there  was 
nothing  In  the  case  to  connect  Somers  with 
Alexander's  fraud,  and  his  motion  for  a  di- 
rected verdict  should  have  been  sustained. 

Defendant  Somers  was  called  as  a  witness 
by  the  plaintiff.  During  cross-examinaticm 
his  counsel  produced  the  record  book  of  the 
defendant  company  and  called  attentlwi  to 
certain  pages  containing  a  record  of  the 
meeting  of  the  directors  at  which  it  was  vot- 
ed to  pay  Alexander  a  60  per  cent,  commis- 
sion for  the  sale  of  rights.  PlaintifTs  coun- 
sel objected  to  the  introduction  of  the  record 
and  asked  leave  to  propound  preliminary 
questions  bearing  on  its  admissibility,  which 
was  granted.  Against  the  objection  that  it 
was  immaterial,  plaintiff  was  permitted  to 
show  that,  at  the  time  the  contract  with  the 
plaintiff  and  Alexander  was  made  and  sign- 
ed, the  book  was  in  the  company's  safe,  that 
so  far  as  witness  knew  plaintiff  knew  noth- 
ing of  the  record,  and  that  it  was  not  called 
to  plaintiff's  attention. 

[14]  If  the  evidence  was  immaterial,  it 
was  manifestly  harmless  for  tha  purpose  for 


Digitized  by 


Google 


Tt) 


ARNOIJ)  T.  SOMEBS 


265 


wbidi  It  was  ottered  and  teoeiyed,  for  the 

coart  admitted  the  record  In  evidence.  It  is 
nreed  that  SomerB  wa«  prejudiced  thereby, 
in  that  the  evidence  had  a  tendency  to  influ- 
ence a  belief  In  the  minds  of  the  jury  that 
the  defendants  were  attempting  to  conceal 
something  from  the  plaintiff.  We  are  not 
Inclined  to  believe  that  the  jury  mlsnnder- 
8tood  the  purpose  of  the  evidence;  besides, 
the  disposition  of  the  case  as  to  Somers  ren- 
ders the  question  academic. 

[II,  11]  After  Somers,  who  was  the  inven- 
tor of  the  machine,  had  explained  the  defect 
and  testified  that  it  was  trivial,  he  was  ask- 
ed, "Wiere  you  able  to  correct  that  defect  by 
a  further  study  of  the  machine?"  The  ques- 
tion was  objected  to  and  excluded,  when  de- 
fendants' counsel  offered  to  show  tliat  the 
defect  was  cured  and  the  machine  perfected, 
-'and  that  these  parties  got  the  benefit  of  it 
80  that  they  could  not  claim  to  be  damaged 
by  that,  •  *  *  got  aU  the  benefit  of  a 
perfect  machine  under  their  contract."  The 
defendants  now  argue  that  the  offered  evi- 
dence was  admissible  on  the  question  of 
damages,  that  it  tended  to  show  that  the  ma- 
chine was  of  mudtt  value,  and  that  a  little 
change  made  it  all  that  it  was  represented  to 
be.  But  this  was  not  the  claim  made  below. 
Their  position  then  was  that  the  subsequent 
improvement  perfected  the  machine,  and  that 
Alexander  and  the  plaintifi!  had  the  benefit 
of  the  improvement  and  so  had  no  claim  for 
damagesL  It  was  upon  this  claim  that  the 
conrt  ruled  in  excluding  the  offer.  Defend- 
ants' position  at  the  trial  was  untenable,  as 
their  counsel  tacitly  admit  by  abandoning  it 
here.  If  the  evidence  was  admissible  on  the 
qnestimi  of  damages,  it  is  too  late  to  malce 
the  claim  here.  The  dalm  accompanying  the 
offer  controls  and  defeats  the  exception. 
Somers  having  testified  that  he  was  to  some 
extent  familiar  with  other  Vending  macliines 
on  the  market  and  that  such  machines  were 
In  operation  to  a  considerable  extent,  was 
asked,  "Do  you  Icnow  whether  those  machines 
under  the  hands  of  an  expert  may  be  manipu- 
lated or  not?"  The  question  was  excluded 
and  an  exception  noted.  Thereupon,  defend- 
ants' counsel  offered  to  show  by  the  witness 
that  such  machines  are  in  common  use  and 
that  the  machine  in  question  was  perfect, 
or  more  perfect  than  the  other  machines  on 
the  market  used  for  like  purposes.  The  offer 
was  excluded  and  an  exception  noted.  It  is 
nrged  that  the  exdusion  of  the  offer  was 
error;  that  the  ottered  evidence  was  a  di- 
rect ctmtradictlon  of  plalntlfTs  claim  as  to 
the  character  of  the  madilne  and  tended  to 
show  that  it  was  practically  as  represfflited. 
It  would  not  justify  the  representation  that 
the  macttines,  as  then  manufactured,  were 
perfect  to  show  that  they  were  not  more  de- 
lectlTS  than  any  other  like  machine  on  the 
market.  Tbe  dakn  tliat  the  offered  evidence 
bore  on  the  question  of  damages  was  not 
I  below,  and  so  Is  not  for  consideration. 


[17]  Alexander  was  called  as  a  witness  by 
the  plaintiff  and  was  asked  in  direct  ex- 
amlnatloa  what  prcqperty  he  had  <m  October 
24,  1912  (tbe  d&te  of  the  contract),  in  Ver- 
mont. The  question  was  objected  to  as  not 
wltliln  the  declaration,  and  the  objection  was 
overruled  and  an  excei^lon  noted.  Having 
answered  that  he  did  not  liave  any  real  estate 
in  Vermont,  he  was  then  asked,  "What  did 
you  have  in.  Vermont  in  the  way  of  attach- 
able property?"  to  which  a  general  objection 
was  interposed.  At  the  court's  suggestion, 
the  question  was  amended  by  leaving  out  "at- 
tadiable,"  and  without  further  objection  or 
exertion  the  wltneas  answered,  "I  had  ap- 
proximately $7,000."  Treating  the  question 
as  saved,  as  counsel  have  done,  the  exception 
is  without  merit.  One  of  the  alleged  repre- 
sentations was,  in-  substance,  that  Alexander 
had  sufficient  means  to  purchase  one-half  of 
the  New  Zwk  right.  This  covered  the 
ground  of  objection  specified.  It  is  unneces- 
sary to  consider  whether  the  ruling  would 
be  sustained  on  other  grounds. 

Bach  of  the  defendants  excepted  to  "that 
portion  of  the  charge  in  which  the  court  said, 
in  substance,  you  will  inquire  whether  there 
is  any  evidence  tending  to  show  conspiracy 
or  fraud" ;  and  again  to  "that  portion  of  the 
cliarge  where,  in  ceferrlng  to  the  vote  of  the 
directors  October  28,  1912,  giving  Alexander 
BO  per  cent  on  the  sale  of  tool  equipment, 
t^e  court  said,  in  substance,  does  that  evi- 
dence tend  to  show  fraud  and  conspiracy?" 
The  ground  of  each  exception  was  that  it  was 
for  the  eourt,  and  not  the  jury,  to  saj  what 
tlie  evidence  tends  to  show. 

The  nearest  approadi  to  the  language  com- 
plained of  in  the  first  of  these  exceptions  oc- 
curs at  the  close  of  a  review  oi  the  evidence 
respecting  the  sale  and  various  prior  trans- 
actions. The  Jury  was  admonished  to  ex- 
amine closely  aU  the  facts  surrounding  the 
sale  and  prior  thereto.  Proceeding,  the  court 
said: 

"As  I  have  said,  it  is  not  to  t>e  guesswork,  but 
you  will  say  whether  the  dtcumstances  tend 
to  show  a  fraud  or  tend  otherwise.  You  must 
liave  established  by  legal  evidence  the  fact  of 
conspiracy  and  fraud,"  etc 

[II]  It  is  urged  that  In  effect  tbe  jury 
was  Instructed  that  It  was  only  necessary 
that  they  should  find  evidence  tending  to 
show  fraud  or  conspiracy  to  find  a  plain- 
tiff's verdict.  If  the  charge  was  calculated 
to  give  the  jury  any  such  understanding,  it 
was  manifest  error.  It  wUl  be  noticed  that 
in  neither  instance  did  the  court  tell  the  jury 
that.  If  the  evidence  tended  to  show  fraud 
or  conspiracy,  tliey  should  find  for  the  plain- 
tiff. We  think  that  the  portions  of  tbe  diarge 
excepted  to  should  not  receive  this  construc- 
tion. Where  circumstantial  evidence  is  re- 
sorted to  to  prove  a  fact.  It.  may  hi^ipen  tliat 
the  isolated  drcumstancee,  or  some  of  than, 
are  equivocal.    They  may  or  may  not  sup- 
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port  the  claim  according  as  they  are  Tlewed 
In  the  light  of  the  attending  circumstances.  It 
Is  then  for  the  Jury  to  say  what  significance 
they  will  attach  to  a  particular  drcomstance 
in  view  of  all  the  evidence,  or  In  a  sense  to 
decide  upon  the  tendency  of  that  evidence. 
Wills  on  Olr.  i>v.  422a-422g.  This  is  quite 
distinct  from  the  ordinary  function  of  the 
court  in  ruling  upon  the  tendency  of  evi- 
dence, which  cannot  be  abdicated  to  tlie  Jury 
without  error. 

The  language  employed  was  not  fortunate ; 
but,  considering  the  whole  charge,  we  think 
that  the  court  Intended  no  more  than  to 
leave  the  significance  of  the  particular  cir- 
cumstances to  the  Jury,  and  that  they  were 
not  misled  by  the  language  employed.  They 
were  elsewhere  told  that  fraud  and  conspir- 
acy may  be  proved  by  circumstances  from 
which  the  fact  could  be  inferred ;  and  that, 
If  such  circumstances  were  established  and 
were  of  a  character  to  produce  in  their  minds 
a  conviction  of  the  fact  of  conspiracy  and 
fraud,  they  could  find  that  conspiracy  and 
fraud  had  been  proved.  Continuing,  the 
court  took  up  certain  Isolated  circumstances 
and  called  attention  to  the  conflicting  claim 
as  to  their  bearing  on  the  main  Issue.  It 
was  In  this  connection  that  the  portions  of 
the  charge  excepted  to  occurred.  The  excep- 
tions do  not  show  reversible  error. 

[1»]  The  defendants  excepted  to  the  fail- 
ure of  the  court  to  charge  as  requested  In 
certain  specified  requests.  One  of  these  was 
for  an  instruction  that  no  misrepresentation 
Is  fraudulmt  unless  made  with  the  knowl- 
edge of  its  falsity,  and  such  knowledge  can- 
not be  presumed  from  the  mere  falsity  of  the 
representation.  The  request  was  properly 
denied.  In  the  form  presented  it  was  un- 
sound, in  that  it  ignored  false  representations 
made  as  of  one's  own  knowledge  without  In 
fact  knowing  them  to  be  true.  The  request 
follows  the  language  of  a  headnote  to  Cald- 
beck  V.  Slmanton,  82  Vt  69,  71  Atl.  881,  20 
L.  K.  A.  (N.  S.)  844.  The  note  omits  the  Im- 
portant qualification  which  appears  in  the 
opinion,  though  differently  expressed  The 
charge  dealt  with  the  subject-matter  of  the 
request  in  a  manner  not  excepted  to. 

[20]  Anotlier  request  was  for  an  instruc- 
tion that  there  was  no  evidence  in  the  case 
to  prove  that  Alexander's  representations  to 
the  plaintiff  as  to  the  financial  standing  of 
the  defendant  company  were  not  true.  The 
request  was  entirely  outside  the  case  as  it 
went  to  the  Jury.  The  plaintiff  did  not  claim 
a  recovery  on  this  ground,  and  there  was  no 
iM'f-aslon  for  the  court  to  refer  to  the  mat- 
ter. To  do  so  would  have  been  to  confuse 
rather  than  aid  the  Jury  In  their  delibera- 
tions.- 

The  error  In  overruling  defendant  Somers' 
motion  for  a  directed  verdict  requires  a  re- 
versal as  to  him.  The  other  exceptions  are 
not  sustained. 


Judgment  except  as  to  defendant  Somers 
affirmed.  As  to  talm.  Judgment  reversed, 
and  Judgment  that  he  Is  not  guilty  and  that 
he  recover  his  costs. 


McDonald  v.  maioe  and  citt  coun- 
cil OF  BALTIMORE.     (No.  14.) 

(Court  of  Appeals  of  Maryland.    Nov.  21,  1918.) 

1.  Mu.NiciPAi,  CoBPOBAnoNS  €=3721(4) — I'ub- 
uc  Pbopebtt— Leases— Waives  of  Cosdi- 

TIONS. 

Where  a  lease  of  city  property  provided  that 
if  development  for  manufacturing  purposi^ 
shall  not  have  boon  begun  within  one  year  from 
delivery,  or  the  property  shall  not  be  in  actual 
use  for  such  purpose  before  the  expiration  of 
three  years,  the  city  might  re-eoter,  the  fact  that 
the  city  waived  compliance  with  the  first  con- 
dition by  accepting  rent  after  breach  is  not  a 
waiver  of  the  alternative  condition. 

2.  Trial  «=s243—Instbuctiows— Inconsist- 
ent INSTKUCTIONS. 

In  ejectment  by  a  city  to  recover  property 
on  the  ground  that  the  lessee  had  not  complied 
with  conditions,  keld  that  there  was  no  such 
inconsistency  between  a  prayer  granted  at  the 
request  of  the  city  and  another  granted  at  de- 
fendant's request,  as  to  constitute  error. 

3.  Appeal  and  Bbbob  «i=9882(12)— Rsview— 
Harmless  Ebbob. 

A  party  cannot  complain  of  error  in  a 
prayer  granted  at  his  request. 

4.  Municipal  Corpobationb  €=9721(4)  — 
Lease  op  Land— Warbantt  as  to  Streets 
—Duty  to  Make  Passable. 

Where  a  city  dedicated  a  street  and  leased 
property  in  the  vicinity  on  condition  that  it 
should  be  used  for  manufacturing  purposes  with- 
in a  time  stipulated,  there  was  no  duty  on  tlie 
part  of  the  city  to  make  the  street  a  passable 
highway,  for  a  landowner  who  dedicates  a  way  to 
the  public  neither  warrants  nor  represents  that 
the  laud  is  fit  for  that  purpose  so  a  lessee  could 
not  excuse  his  breach  of  the  condition  on  the 
groimd  that  the  city  had  not  improved  the  street. 

5.  EIJECTMENT  €=»111(1)— VeBDICX— FOBM. 

A  verdict  in  an  ejectment  case  should  regu- 
larly be:   "Verdict  for  the  plaintifE  for  the  land 

claimed  in  the  declaration  and damages." 

filling  in  the  blank  for  the  amount  of  damages. 

6.  Judgment  «=>236(1)— Confobmitt  to  Ver- 
dict. 

A  judgment  in  an  ejectment  case  should 
follow  the  verdict. 

7.  Appeal  and  Ebbor  <Ssa223.  71»(8)— Re- 
view— Questions  Pbesenied. 

Where  the  form  of  a  judgment  in  ejectment 
was  not  objected  to  below,  and  no  point  raised 
concerning  it  in  the  appellate  court,  that  tri- 
bunnl  will  not  determine  whether  it  was  a  suffi- 
cient judgment. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;   Robert  Moss,  Judge. 


€=sFor  otber  cases  see'same  topic  and  KEY-NUMBER  is  all  Kejr-Numbered  Dlgwta  and  Indezas 
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EJectm»it  by  the  Mayor  and  Olty  Council 
of  Baltimore  against  Thomas  J.  McDonald. 
From  a  Judgment  for  plalntills,  defoidant 
appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  UBNEB,  STOCKBRIDGE,  and 
CONSTABLE,  JJ. 

P.  Neal  Paike,  of  Westminster,  and  Joseph 
C.  Fiance,  of  Baltimore  (Bond  &  Parke,  of 
Westminster,  and  James  B.  Guy  ton  and  T. 
Tilden  Kelbaugh,  both  of  Baltimore,  on  the 
trlef),  for  appellant 

S.  S.  Field,  City  Sd.,  of  Baltimore  (Edw. 
J.  Colgan,  Jr.,  Asst.  City  SoL,  of  Baltimore, 
on  the  brief),  for  appellees. 

BOTD,  C.  J.  The  mayor  and  city  council 
of  Baltimore  brought  an  action  of  ejectment 
against  the  appellant  for  a  lot  of  ground  in 
Anne  Arundel  county,  containing  3Vio  acrea, 
more  or  less.  It  was  formerly  a  part  of  what 
is  known  as  the  "Old  Marine  Hospital 
Grounds,"  and  was  used  by  the  dty  for  hos- 
pital purposes  and  the  detention  of  those  suf- 
fering with  infectious  diseases.  The  lot 
la  described,  on  the  "Plan  for  the  Develop- 
ment of  the  Old  Marine  Hospital  Grounds 
as  Proposed  by  Jos.  W.  Shirley,  Chief  Engi- 
neer Topogra^lcftl  aorvey,"  ae  lot  Na  4, 
wtaidi  fronts  on  the  Patapsoo  rirer  and 
Tbrlft  street.  A  plea  of  not  guilty  was  filed, 
and  the  case  was  tried  before  the  court  ac- 
ting as  a  jury.  The  "trial  reialted  in  a  ver- 
dict for  the  iriaintifT,  and  this  appeal  was 
taken  from  the  judgment  entered  thereon. 
Tbe  only  exception  in  the  record  is  to  the 
granting  of  the  plaintiff's  first  and  to  the  re- 
jection of  the  defoidant's  first  prayer. 

The  mayor  and  dty  council  of  Baltimore 
leased  to  the  Imperrlous  Products  Oompany, 
on  the  let  day  of  April,  1912,  for  the  term 
of  90  years,  the  property  mentioned  in  the 
declaration,  at  an  annual  rent  of  $93,  payable 
in  equal  half-yearly  Installments,  accounting 
from  the  1st  of  April,  1012.  Amongst  other 
prorisions  to  which  the  lease  was  subject  was 
the  following: 

"1.  If  the  development  for  manufacturing 
purposes,  of  the  property  hereinbefore  described, 
as  intended  to  be  aold  or  leased,  shall  not  have 
bera  began  within  one  year  from  the  date  of 
the  delivery  of  the  deed  of  grant  <«■  lease  thereof 
to  the  grantee  or  grantees  or  lessee  or  lessees; 
or  tbe  said  property  shall  not  be  in  actual  use 
for  such  purposes  before  the  expiration  of  three 
years  from  the  aforesaid  date,  the  mayor  and  city 
council  of  Baltimore  may,  at  its  option,  re-enter 
upon  the  aforegoing  property  and  the  grant  or 
lease  and  all  interest  of  the  grantee  or  grelnteos 
or  lessee  or  lessees  thereunder  shall  thereupon 
become  null  and  void;  and  it  shall  be  stipulated 
in  the  grant  or  lease  that  the  mayor  and  city 
council  of  Baltimore  shall  have  the  privilege 
of  re-entering  upon  the  property  for  the  reasons 
aforesaid." 


the  Imperrlous  Products  Company  which 
paid  tbe  semiannual  installments  of  rent 
on  November  4,  10X2  (being  the  October  rent), 
on  June  6^  1013  (April  rent),  March  28,  1914 
(October,  1013,  rent)  and  December  8,  1014 
(being  the  April  roit).  The  theories  of  tbe 
respective  parties  may.  In  part  at  least,  be 
seen  from  the  granted  prayers.  The  first 
prayer  of  tbe  plaintiff  was  granted,  and  la 
as  follows: 

"If  the  court  sitting  as  a  jury  shall  find  that 
the  lease  of  April  1,  1012,  from  the  mayor  and 
city  council  of  Baltimore  to  the  Impervious 
Product  Company,  offered  in  evidence,  and  tbe 
deed  from  tbe  Impervious  Product  Company  to 
John  J.  (>8grove,  dated  March  25,  1015,  and 
the  deed  from  John  J.  Cosgrove  to  the  defendant 
of  the  same  date,  were  duly  executed  and  de- 
livered, and  that  the  land  mentioned  in  tbe 
declaration  is  the  same  land  described  in  said 
lease;  and  if  the  court  sitting  as  a  jury  shall 
further  find  that  no  developiaent  for  manufac- 
turing purposes  was  begun  on  tbe  land  mention- 
ed in  t^e  declaration  within  one  year  from  the 
date  of  delivery  of  the  said  Ifase,  and  that  no 
such  development  has  been  begun  up  to  the  pres- 
ent time,  and  that  said  property  wag  not  in 
actual  use  for  manufacturing  purposes  before 
the  expiration  of  three  years  from  the  date  of 
delivery  of  said  lease,  and  has  nefvcr  yet  been 
used  Cor  such  purpoiea,  then  the  verdict  of  tbe 
court,  sitting  as  a  jury,  should  be  for  the  plain- 
tiff for  tbe  land  described  in  the  dedaration, 
and  one  cent  damages." 

The  second  prayer  of  the  defendant,  after 
submitting  to  the  court,  slitting  as  a  jury,  to 
find  the  ownership  by  the  plaintiff  of  the 
property  described,  the  lease,  the  deeds  of 
assignment  by  the  lessee  to  one  Cosgrove  and 
by  hlra  to  the  appellant,  proceeded  as  fol- 
lows : 

"And  that  the  rent  was  paid  by  the  lessee  and 
unto  the  plaintiff  In  seminannual  installments 
up  to  and  inclusive  of  the  year  ending  April  1, 
1013,  and  that  from  and  after  April  1, 1913,  the 
lessee  paid  the  rent  for  the  six  months  ending 
on  October  1,  1013,  unto  the  plaintiff  on  March 
28,  1014,  and  paid  the  rent  for  the  ux  months 
ending  on  April  1,  1014,  unto  the  plaintiff  on 
December  S,  1914,  and  that  each  of  said  last 
two  payments  of  rent  were  paid  unto  the  plain- 
tiff more  than  one  year  after  the  delivery  of  the 
lease  from  the  plaintiff  to  the  said  tbe  Imper- 
vious Product  (jompany;  and  that  at  the  time 
of  the  payment  of  said  installments  of  rents 
maturing  on  October  1,  1913,  and  April  1,  1014, 
the  plaintiff  knew  that  no  development  for  man- 
ufacturing purposes  of  the  tract  or  parcel  of 
land  mentioned  in  the  lease  to  the  Impervious 
Product  Company  had  begun  within  one  year 
from  the  date  of  the  delivery  of  the  lease  here- 
lubefore  mentioned,  then  the  plaintiff  is  estop- 
ped from  denying  the  title  of  defendant,  and  the 
verdict  of  the  court,  sitting  as  a  jury,  must  be 
for  .the  defendant  provided  that  the  court,  sit- 
ting as  a  jury,  shall  further  find  that  the  failure 
of  tbe  defendant  to  pay  the  rent  falling  due 
after  April  1,  1914,  was  due  to  the  fact  that 
the  plaintiff  declined  to  receive  the  same." 


[I-Sl  The  lease  was  assigned  to  the  appel- 1     The  appellant  contends  that  those  prayws 
last  on  March  26, 1915.   He  was  president  of  |  are  bo  conflicting  as  to  be  reversible  error, 
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but  the  conditions  In  Sie  lease  were  In  tbe 
alternative — If  tie  development,  for  mann- 
facturln^  purposes,  shall  not  have,  been  be- 
gun within  one  year  from  the  date  of  the 
delivery  of  the  lease,  or  shall  not  be  in  ac- 
tual use  for  such  purposes  before  the  expira- 
tion of  three  years  from  that  date.  A  com- 
pliance with  the  first  did  not  relieve  the  les- 
see from  a  performance  of  tbe  second.  In 
order  to  prevent  the  right  of  re-entry.  There- 
fore a  waiver  of  tbe  breach  of  the  first  could 
not  relieve  the  lessee  of  the  second.  We  do 
not  find  in  the  record  any  evidence  of  a  waiv- 
er of  the  second  or  of  its  performaucei 
The  plaintiff's  prayer  required  the  court,  sit- 
ting as  a  jury,  to  find  that  no  development 
for  manufacturing  purposes  was  begim  with- 
in the  year,  and  that  no  such  devel<^mcnt 
had  beea  begun  up  to  the  time  of  the  trial 
of  the  case,  and  that  the  property  was  not  In 
actual  use  for  manufacturing  purposes  be- 
fore the  expiration  of  three  years,  and  had 
never  been  used  for  such  purposes.  If  those 
facts  were  found,  then  the  plaintiff  was  en- 
titled to  re-enter.  It  was  Immaterial  wheth- 
er tbe  first  condition  was  waived  If  tbe  sec- 
<Hid  was  not  performed,  and  hence  the  omis- 
sion to  refer  to  that  prayer  to  the  qnestlcm  of 
waiver  of  that  condition  could  do  the  de- 
fendant no  harm. 

The  defendant's  second  prayer,  which  was 
granted,  certainly  w«it  as  far  as  he  could 
ask.  The  proviso  at  the  end  of  tbe  prayer 
has  reference  to  an  excuse  for  nonpayment 
of  the  rent  The  plaintiff  was  not  relying  on 
that,  but  on  the  failure  of  the  defendant  to 
comply  with  the  condition  of  the  lease. 
The  only  evidence  on  the  subject  of  not  pay- 
ing rent  subsequent  to  that  for  the  two  years 
which  was  paid  is  that  of  the  appellant  him- 
self. He  was  asked,  "What  did  you  do  with 
any  rent  accruing  subsequently  to  the  two 
years  that  has  been  paid  on  this?"  and  an- 
swered, "I  offered  It  to  Mr.  Glasscock,  and 
he  refused  it."  He  was  then  asked,  "Why 
did  he  refuse  itr  and  replied,  "He  said  the 
city  was  going  to  eject  me  because  I  bad  not 
entered  the  plant."  Mr.  Glasscock  was  the 
cashier  in  the  comptroller's  oflice.  The  wit- 
ness did  not  say  .when  he  offered  the  rent, 
but  the  Inference  would  seem  to  be  that  it 
was  after  the  three  years  had  expired  (April 
1,  1915),  as  that  was  the  time  within  which 
the  property  was  to  be  in  use  for  manufactur- 
ing purposes.  The  company  which  assigned 
tlie  lease  to  him  by  the  deed  of  March  25, 
1915,  had  only  paid  the  r^it  up  to  April  1, 
1914.  He  was  president  of  tbe  company,  and 
he  does  not  say  whether  he  offered  to  pay 
the  rent  as  sudi  or  after  the  asslgnmrat  to 
him  of  the  lease.  But,  however  that  may  be, 
he  was  told,  when  he  did  offer  the  rent,  why 
the  city  was  going  to  eject  him.  The  court 
must  have  found  against  Ihe  defendant  as 
the  proviso  In  the  prayer,  or  that  the  plain- 
tiff did  not  know  that  the  development  for 
manufacturing  purposes  bad  not  begun  with- 


in the  year,  as  there  was  no  question  about 
the  other  £.ict8  stated  in  ttte  prayers.  Just 
why  the  plaintiff  was  estopped  from  deny- 
ing the  title  of  the  defendant,  if  all  tbe  facts 
submitted  were  found,  we  do  not  understand, 
but  that  was  a  prayer  offered  by  the  de- 
fendant and  granted  by  the  court,  and  hence 
the  appellant  cannot  complain  of  it  A  pray- 
er on  the  question  of  waiver  as  to  tbe  year 
would  have  been  correct;  but,  as  we  have 
already  indicated,  we  do  not  think  that  a 
waiver  as  to  the  year  entitled  the  defend- 
ant to  a  verdict,  but  as  It  was  not  necessary 
to  refer  to  the  waiver  In  the  plalntifTs  prayer 
there  was  no  error  in  granting  it;  and  as 
the  court  must  have  found  against  the  de- 
fendant on  the  facts,  as  a  verdict  for  the 
plaintiff  was  r«idered,  no  harm  was  done — 
certainly  not  to  tbe  defendant  by  granting 
his  prayer.  The  two  prayers  are  th»efore 
not  in  Budi  conflict  as  is  meant  by  the  au- 
thorities In  speaking  of  contradictory  pray- 
ers. 

[4]  The  appellant  contends  that  by  a  prop- 
er construction  of  the  lease  the  city  under- 
took to  make  Thrift  street  a  passable  high- 
way, and  the  undertaking  of  the  dty  and 
that  of  the  lessee  to  build  a  factory  on  tbe 
lot  constituted  mutual.  If  not  dependent 
conditions,  and  hence,  as  tbe  dty  has  not 
done  its  part  the  appellant  was  not  requir- 
ed to  develop  the  lot  for  manufacturing  par- 
poses.'  But  we  do  not  so  understand  the 
lease.  Tbe  general  piflndple  is  thus  stated 
In  1  Elliott  on  Boads  andl  Streets  (3d  Ed.) 
§  129: 

"An  owner  who  dedicates  a  way  to  the  public 
neither  warrants  nor  represents  that  the  land 
is  fit  for  the  purpose,  but  the  public  takes  it  as 
it  ia  granted,  and  in  the  condition  hi  whidi  it 
is  at  the  time  of  the  dedication.  If  there  are 
excavations  or  obstructioss  in  the  land  dedicat- 
ed, the  owner  is  not  chargeable  with  the  expense 
of  filling  or  removing  them,  nor,  after  the  dedi- 
cation is  fully  complete  by  acceptance  and  the 
way  has  passed  under  the  control  of  the  public 
authorities,  is  he  responsible  for  injuries  re- 
sulting from  the  unsafe  cMidition  of  the  way, 
unless  be  has  made  it  so  by  some  wrongful  act" 

Tt&  fact  that  tbe  plan  showed  that  the 
streets  were  not  to  be  regarded  as  dedicated 
cannot  make  any  difference  in  this  respect. 
It  would  be  an  expensive  undertaking  on  the 
part  of  landholders  In  many  cases  If  because 
they  sold  off  lots  on  the  plana  on  which 
streets  were  laid  out  they  had  to  Improve  the 
streets  and  put  them  In  good  condition  for 
use.  We  do  not  understand  it  to  be  contend- 
ed that  such  Is  the  general  rule,  and  we  do 
not  find  anything  in  this  lease  or  under  the 
circumstances  of  the  case  which  required  the 
dty  to  Improve  the  streets.  At  the  time 
of  the  lease  a  great  part  of  this  street  was 
covered  with  water  and  continued  to  be  so. 

There  is  no  suggestion  in  the  record  that 
tbe  aiq)ellant  or  bis  assignor  was  prevented 
from  making  the  development  tor  manufac- 
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mriBg  pnrpoaes,  or  using  titft  lot  for  sucb 
porpoees,  by  any  changes  In  tbe  plan  by  tbe 
citT,  and  we  do  not  deem  It  necessary  to  dis- 
cuss that  As  we  bare  seoi,  tbe  only  exiX9- 
tk>n  in  the  record  is  to  the  granting  of  tbe 
plalntUTg  first  prayer  and  to  tbe  rci}ectlon  of 
the  defendant's  first  prayer,  which  songjit  to 
take  the  case  from  the  Jury.  Tbe  latter  was, 
In  onr  Judgment,  properly  rinsed,  and  tbe 
plaintiff's  first  prayer  was  prcqterly  granted. 
[t-7]  We  do  not  want  to  be  understood  as 
ipprovlng  tbe  tonn  ot  the  Judgm«it  entowd 
in  this  case.  A  rerdlct  In  an  ejectment  case 
dionld  r^ularly  be,  "Verdict  for  the  plain- 
tiff for  the  land  claimed  in  the  declaration 

and  -: damages" — filling  in  the  blank, 

of  course^  toe  the  amount  of  damages — or 
tomethlng  to  that  effect.  2  Foe  on  Fl.  &  Fr. 
I  480.  The  Judgment  should  follow  tbe  ver- 
dict In  this  case  we  find  tbe  following  en- 
try: 

"1918,  February  2Sd.  Sinding  and  verdict 
for  plaintiff,  and  damages  aasessed  at  one  cent 
and  coata.  Judgment  on  verdict  in  favor  of 
plaintiff  for  one  cent  damages  and  coats." 

In  the  docket  entries  the  verdict  and  Judg- 
ment are  set  out  in  substantially  the  same 
language. 

In  Kershner  v.  Eersbner's  Lessee,  36  Md. 
309,  336,  "a  verdict  for  tbe  plaintiff  and  as- 
sessed the  damage  at  one  cent,"  was  held  to 
be  suffldent,  but  in  this  case  tbe  judgment 
Is,  "Judgment  on  verdict  In  favor  of  plain- 
tiff for  one  cent  damages  and  costs."  Wheth- 
er or  not  that  Is  a  sufficient  Judgment  sug- 
gests Itself,  but  the  Judgment  was  not  ob- 
jected to  below,  and  no  point  was  made  about 
it  in  this  court.  We  do  not  feel  called  upon, 
therefore,  to  determine  -whether  It  Is  a  sufB- 
cient  judgment,  or  what  It  includes,  but  will 
simply  affirm  Ithe  judgment.  Onshwa  v. 
Cnshwa's  Lessee,  5  Md.  44,  54;  Standard 
Co.  V.  O^rien,  88  Md.  335,  340,  41  Atl.  898. 

Jadgmoit  affirmed,  the  appellant  to  pay  the 
costs. 


JIABTLAND  ICE  CREAM  CO.   v.  WOOD- 
BUKN,     (No.  21.) 

(Canrt  of  Appeals  of  Maryland.    Nov.  16, 1018.) 

1.  Appeal  awd  BSsbob  «=9l050(l)— Review— 
Habhxess  Esbob. 

In  an  action  for  injuries  received  by  plaln- 
tiS,  who  was  struck  by  defendant's  anto  tmck 
when  be  alighted  from  a  street  car,  the  admia- 
lions  of  acta  and  ordinances  relating  to  rules 
of  the  rood,  which  were  aimply  declaratory  of 
the  common  law,  is  not  reversible  error. 

2.  Daxases  «aB210(l)— iNSTBUcnoH— Bxoxf- 
noKS. 

Where  plaintlC  offertd  but  a  single  prayer, 
which  was  upon  the  measure  of  damages  in  tbe 
•tereotyped  form,  a  apedal  exception,  aeeklng 


to  ingraft  upon  the  prayer  the  question  ot  the 
negligence  of  defendant's  servant,  held  properly 
overruled. 

8.  Mttkicxfai,  Gobposations  «s>706(7)  —  In- 

jvsaa  TO  Pbbsonb  Usibo  Stbxets— Colli- 

aioK. 

Whether  a  paaaenger  on  a  street  car  who 

left  a  place  of  absolute  safety  on  the  car  by 

stepping  from  the  running  board  before  it  had 

come  to  a  stop,   and  without   looking  toward 

rear  of  car,  was  negligent,  precluding  recovery 

for    injuries    received    when    defendant's    auto 

truck  ran  him  down,  Md  a  question  for  the 

jury, 

4.  Tbiai.  «=»191(7)— Ikstkuotion— TlteFUSAii. 

The  refusal  of  defendant's  prayer,  which 
assumed  facta  with  regard  to  which  there  waa 
no  evidence,  was  proper. 

5.  TMAI.     «=»260(3)   —  INSTBDCTIONB  —  Rk- 

qUESTS. 

Refusal  of  defendant's  prayer  on  evidence 
in  case  was  proper  where  the  principles  of  law 
applicable  to  the  evidence  were  practically  the 
same  as  set  out  in  a  prayer  which  was  granted. 

Appeal  from  Superior  Court  of  BaltlnMite 
City;    James  P.  Qorter,  Judga 
"Tb  be  officially  reported." 

Action  I9  Preston  Woodbum  against  the 
Maryland  Ice  Cream  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Argned  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE!,  JJ. 

James  J.  Lindsay,  of  Baltimore,  for  ap- 
pellant 

Israel  B.  Brodle,  of  Baltimore  (Harry  B. 
Wolf  and  Brodle  &  Sachs,  all  of  Baltimore, 
on  the  brief),  for  appellee. 

STOCKBRIDOE,  J.     Preston  Woodbum, 
tbe  plaintiff  below,  and  appellee  here,  caused 
this  suit  to  be  Instituted  to  recover  for  per- 
sonal Injuries  received  In  tbe  following  man-  ' 
ner: 

On  the  17th  of  July,  1917,  Woodbum  was 
a  passenger  on  the  car  ot  the  United  Rall- 
waS^s  Company  bound  north  on  Light  street 
The  car  was  of  the  type  commonly  known  as 
"summer  car,"  open  on  the  sides  and  having 
a  footboard  mnnlng  the  length  of  the  car, 
and  he  was  seated  on  next  to  the  front  seat, 
facing  the  motorman.  The  car  passed  Cross 
street  headed  northward  towards  a  small 
street  known  as  Foultney  street,  ^ith  Ham- 
burg street  still  further  north,  which  was 
of  the  customary  width  of  streets  in  Balti- 
more city.  Following  tbe  car  for  several 
blocks  was  a  motor  truck  belonging  to  the 
defendant,  the  Maryland  Ice  Cream  Com- 
pany, and  driven  by  one  of  Its  employes,  In 
tbe  regular  course  of  his  employment.  As 
the  car  approached  Hamburg  street,  It  slow- 
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ed  down  for  the  purpose  of  stopidng  at  tbat 
street,  and  the  plaintiff,  Woodburn,  stepped 
from  his  seat  onto  the  running  board  to 
alight  from  the  car.  He  did  so  alight  Just 
before  the  car  came  to  an  absolute  rest,  and 
he  had  scarcely  gotten  his  feet  on  the  ground 
when  he  was  struck  by  the  auto  truck,  car- 
ried a  little  distance,  and  thrown  to  the 
ground,  with  the  result  that  his  skull  was 
fractured  and  he  was  considerably  bruised  in 
addition. 

As  is  usnally  the  case  in  accidents  of  this 
description,  there  was  considerable  conflict 
of  evidence  upon  certain  points;  for  ex- 
ample, the  speed  of  the. car,  the  distance 
from  the  point  of  collision  to  where  the 
truck  was  stopped,  and  there  was  ample 
testimony  given  on  the  part  of  the  plaintiff 
as  to  the  speed  of  the  machine,  and  the  dis- 
tance the  machine  proceeded  after  striking 
Woodburn,  to  have  warranted  a  finding  of 
negligent  operation  on  the  part  of  the  chauf- 
.feur,  80  that  the  ease  could  not  have  been 
properly  withdrawn  from  consideration  by 
the  ixay,  upon  the  ground  of  absence  of  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  employ^  of  the  ice  cream  company. 

[1]  Three  exceptions  appear  in  the  record. 
The  first  of  these,  which  related  to  the  ad- 
mission of  evidence,  was  not  pressed  at  the 
argument  in  this  court  by  the  appellant,  but 
was  virtually  waived.  The  second  exception 
was  to  the  admission  of  the  acts  and  ordi- 
nances relating  to  the  rules  of  the  road,  and 
whlfh  were  admitted  by  the  court.  The  evi- 
dence so  offered  was  not  very  material,  be- 
cause the  purpose  for  which  the  offer  was 
made  was  of  enactments  which  were  simply 
declaratory  of  the  common  law,  and  therefore 
no  reversible  error  can  be  predicated  ■  upon 
the  action  of  the  court  upon  this  offer  of 
evidence. 

[J]  The  main  exception  of  the  defendant  is 
that  which  had  to  do  with  the  ruling  of  the 
court  upon  the  requests  for  instructions  to 
the  Jury.  The  plaintiff  offered  but  a  single 
prayer,  and  that  the  praj'er  upon  the  meas- 
ure of  damages  in  the  event  of  a  verdict  for 
the  plaintiff,  and  which  was  in  the  stereo- 
typed form.  A  special  exception  to  this 
°  prayer  was  filed  upon  the  part  of  the  defend- 
ant, which  exception  was  overruled,  and 
properly  so,  since  It  sought  to  ingraft  upon 
that  prayer  the  question  of  negligence  of  the 
defendant's  servant  in  the  operation  of  the 
truck. 

The  defendant  offered  ten  prayers,  of 
which  the  third,  fourth,  fifth,  sixth,  seventh, 
ninth,  and  tenth  were  granted,  and  the  first, 
second,  and  eighth  refused. 

In  what  has  already  been  said  It  is  per- 
fectly apparent  that  the  action  of  the  court 
on  the  defendant's  first  prayer  was  correct. 
The  defendant's  second  and  fourth  prayers 
both  dealt  In  varying  phraseology  with  the 
question  of  contributory  negligence;  the  sec- 


ond prayer  asking  for  a  directed  verdict  up- 
on this  ground,  and  the  fourth  leaving  the 
qne«tion  of  contributory  negligence  as  a 
matter  to  be  found  by  the  jury,  under  all 
the  circumstances  of  the  case,  and  also  seek- 
ing to  ai^ly  the  doctrine  of  the  last  clear 
chance. 

There  were  cited  on  briefs  of  counsel,  in 
addition  to  the  iH-evious  decisions  of  this 
state,  a  considerable  number  of  decisions 
from  other  states ;  but,  inasmuch  as  the  law 
applicable  to  such  cases  has  been  fnlly  de- 
clared in  previous  decisions  of  this  court,  it 
does  not  seem  necessary  to  discuss  decisions 
elsewhere. 

[S]  The  facts  testified  to  upon  which  reli- 
ance is  placed  to  sustain  the  defendant's 
second  prayer  are:  IMrst,  that  the  plaintiff 
having  left  a  place  of  absolute  safety  In  the 
car  by  stepping  upon  the  running  board  be- 
fore the  car,  upon  which  he  was  a  passenger. 
had  come  to  a  "dead  stop,"  thereby  assumed 
a  risk  which  will  preclude  his  recovery.  The 
facts  as  to  the  cause  of  the  accident  were 
radically  different,  therefore,  from  those 
which  appeared  in  Baltimore  &  Torktown  R. 
Co.  V.  Cason,  72  Md.  382,  20  Atl.  113,  and 
Baltimore  Consol.  Ry.  Co.  v.  Foreman,  9i 
Md.  232,  51  Atl.  83,  and  come  much  more 
nearly  to  the  facts  as  they  appeared  in 
P.  B.  &  W.  R.  Co.  V.  Anderson,  72  Md.  519. 
20  Atl.  2,  8  L.  B.  A.  673,  20  Am.  St.  Rep. 
483,  where  the  plaintiff,  who  had  stepped 
from  a  slowly  moving  train  and  was  struck 
by  a  train  going  in  the  opposite  direction, 
was  regarded  not  as  a  case  of  contributory 
negligence,  per  se,  but  an  issue  to  be  sub- 
mitted to  the  jury.  In  which  last  case  It  was 
held  that  it  was'  not  as  matter  of  law  negli- 
gence for  a  person  to  attempt  to  get  off  a 
car  while  In  motion,  but  whether  such  at- 
tempt was  negligence  or  not  depended  upon 
the  circumstances  of  the  particular  case. 
The  rule  was  clearly  stated  in  Taxicab 
Co.  V.  Emanuel,  125  Md.  246.  93  Atl.  807. 
where  it  was  said  that,  to  establish  contribu- 
tor}' negligence  as  a  matter  of  law,  the  act 
relied  on  must  be  distinct,  prominent,  and 
decisive,  and  one  about  which  ordinary 
minds  cannot  differ;  that  otherwise  the 
question  is  one  for  the  Jury. 

Under  the  rule  as  laid  down  in  P.  B.  & 
W.  Co.  V.  Anderson,  supra,  contributory  neg- 
ligence as  a  matter  of  law  cannot  be  predi- 
cated ui)on  the  fact  that  the  plaintiff  left  his 
seat  and  stepped  onto  the  running  board  Just 
as  the  car  was  coming  to  rest. 

The  second  act  which  the  court  is  asked  to 
hold  as  contributory  negligence  as  a  question 
of  law  is  that  the  plaintiff  did  not  look  to 
his  right  or  toward  the  rear  end  of  the  car, 
as  he  stepped  from  the  car  to  the  street. 
The  plaintiff  himself  testifies  to  this,  and  in 
this  he  is  supported  by  the  evidence  of  a 
witness  named  Price,  who  testified  that  as 
the  plaintiff  got  off  the  car  he  never  looked 
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iiack  at  all,  bnt  stepped  right  out  Into  the 
street.  The  caae  of  Oarey  v.  C.  &  W.  a.  Co., 
106  Md.  533,  68  AtL  197,  16  L.  K.  A.  (N.  S.) 
297.  Is  relied  ap<Mi  as  establishing  upon  such 
evidence  a  case  of  oontrlbatory  negligence 
per  ae.  There  is  a  marked  difference  be- 
tween cases  where  the  Injured  party  is 
struck  by  a  steam  railway  train  and  an  elec- 
tric suburban  car  operated  upon  their  own 
rights  of  way,  and  an  electric  car  operated 
ai>on  a  public  highway  in  a  large  city,  and 
an  act  of  one  injured  may  well  amount  to 
ccmtributory  negligence  in  law  ta  the  former 
cases,  and  yet  be  a  question  for  the  Jury  in 
the  last  In  the  Carey  Case,  Carey,  who 
waa  killed,  started  to  descend  from  a  wagon 
within  about  two  feet  of  an  electric  car 
track.  He  appears  to  have  paused  upon  the 
hub  of  the  whe^  to  talk  with  the  other  oc- 
capant  of  the  wagon,  and  then  to  have  step- 
ped down  without  looking,  and  in  that  case 
it  was  held  that  the  act  was  so  negligent  as 
to  preclude  any  recovery,  but  the  act  was 
made  up  of  several  component  parts,  and  the 
case  of  Winner  v.  lilntou,  120  Md.  276,  87 
AtL  674,  approaches  <in  its  facts  far  more 
nearly  to  the  present  case  than  did  the  case 
of  Car^,  and  In  that  case  where  the  plain- 
tiff had  t>een  injured  by  an  automobUe  as 
^e  was  alighting  from  the  ear  at  North  and 
Park  avenues,  the  queetion  of  contributory 
negligence  was  held  to  be  one  proper  to  be 
passed  upon  by  the  jury.  This  last  case 
cites  and  follows  the  case  of  Fletcher  v.  Dix- 
on, 107  Md.  420,  68  Atl.  875,  but  the  facts  in 
Fletdier  v.  IDlxon  are  not  applicaUe  to  the 
present  case. 

In  view  of  this  line  of  decisions  in  this 
state,  we  must  hold  that  the  question  of  con- 
tributory negligence  was  properly  submitted 
to  the  jury  under  ttie  defendant's  fourth 
prayer,  and  that  the  refusal  of  the  second 
prayer  was  therefore  correct. 

[4, !]  The  defendant's  eighth  prayer  was 
properly  refused.  While  this  prayer  is  to  a 
large  extent  a  reproduction  of  the  tenth 
prayer,  approved  by  this  court  in  Epstein  v. 
Rnppert.  120  Md.  441,  90  Atl.  685,  It  differs 
in  tills:  It  assumes  certain  facts  in  the 
case  with  regard  to  which  there  is  no  evi- 
dence whatever,  and,  so  far  as  the  evidence 
went,  the  principle  of  law  embodied  in  this 
prayer  was  practically  that  set  out  in  the 
defendant's  fifth  prayer,  so  that  no  injury 
could  have  resulted  to  the  defendant  from 
the  refusal  on  the  part  of  the  court  to  grant 
the  defendant's  eighth  prayer. 

All  of  the  defendant's  prayers  seem  to 
have  been  based  upon  the  theory  that  as  the 
car  slowed  down  the  rule  of  the  road  was 
violated  by  the  auto  truck  coming  from  be- 
hind the  car  and  striking  the  plaintiff.  None 
of  them  is  upon  the  theory  that  the  car  and 
the  truck  were  running  along  side  by  side, 
*bA  yet  such  is  the  evidence  of  Myers,  the 


motorman  of  the  car,  and  Miller,  the  chauf- 
feur of  the  truck.  But  a  question  involving 
the  relative  and  reciprocal  rights  under  such 
drcumatances  is  not  presented  for  adjudi- 
cation by  this  record,  although  that  express 
question  has  once  at  least  been  before  this 
court  In  Epstein  v.  Kuppert,  supra,  and  when 
that  aspect  is  presented  the  question  is  one 
properly  to  be  passed  on  by  the  jury. 

From  these  considerations,  it  follows  that 
there  was  no  error  committed  in  leaving  the 
question  of  contributory  negligence  to  be 
passed  upon  by  the  jury,  and  the  judgment 
appealed  from  will  therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 


DIEDEL  V.  DIEDEL  et  a1.    (No.  23.) 

(Court   of   Appeals    of   Maryland.     Nov.    14, 
»  1918.) 

1.  Appeax  and  Ebeoe  ig=>78(3)— "Finai,  Ob- 
deb" — Right  of  Appeal. 

An  order  snstaininsr  a  demurrer  to  a  bill 
with  leave  to  ffle  an  amended  bill  is  not  "final," 
and  no  right  of  appeal  exists. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  becond  Series,  Final 
Order.] 

2.  Appeal   akd   Ebrob  0=»959(1)— Review— 

DiSCBETIORABT  ObDEBS. 

Discretion  of  the  court  in  refusing  to  accept 
or  allow  an  amended  or  supplemental  bill  is  not 
reviewable  on  appeal. 

3.  Appeal  and  Ebbob  «=»70(3)  —  BiasT  or 
Review— Ahcillaby  Obders. 

Where  on  austaiiiing  demurrer  to  original 
bill  temporary  restraining  orders  were  rescind- 
ed, and  plaintiff  elected  to  file  amended  bill  set- 
ting aside  the  restraining  orders  is  no  ground 
for  relief  in  appellate  court;  plaintiff  having 
appealed  from  original  order  when  the  amended 
bill  was  stricken  from  files. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City,  Janies  M.  Ambler,  Judge. 
"To  lie  offl«ally  reported." 

Bill  by  Adolph  V.  Dledel  against  Charles 
Diedel  and  others.  From  two  orders,  one 
sustaining  a  demurrer  to  the  bill  with  leave 
to  amend,  and  the  other  refusing  to  receive 
the  amended  and  supplemental  bill  and  strik- 
ing it  from  the  flies,  plaintiff  api)eals.  Ap- 
peal dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  UltNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

David  Ash,   of  Baltimore,   for   appellant. 
Randolph  Barton,  Jr.,  and  Benjamin  Ro- 
senheim, both  of  Baltimore,  for  appellees. 
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BRiSCOB,  3.  This  Is  an  appeal  from  two 
orders  of  the  circuit  court  No.  2  of  Balti- 
more City,  passed  In  the  present  case,  one 
dated  the  11th  day  of  March,  1918,  and  the 
other  dated  the  2d  day  of  April,  1918. 

The  first  order  appealed  from  sustained 
the  defendants'  demurrer  to  tbe  plaintiff's 
bill,  with  leave  to  the  plaintiff  to  file  an 
amended  bUl  within  ten  days,  upon  the 
ground  that  the  plaintiff  had  not  alleged  In 
the  bill  such  facts  as  entitled  the  plaintiff 
to  relief  in  equity  against  the  d^endants. 

It  appears  from  the  record  that  subse- 
quent to  the  first  order,  under  the  leave 
granted  by  the  court,  the  plaintiff  on  the 
2l8t  day  of  Mardi,  1918,  filed  in  the  cause 
what  Is  alleged  to  be  an  amended  and  supple- 
mental bill  of  complaint. 

On  the  26th  of  March,  1918,  the  defendants 
filed  exceptions  'to  the  purported  amended 
and  supplemental  bill,  and  also  a  motion 
that  it  be  not  received,  and  that  It  be  strick- 
en from  the  files  of  the  court,  upon  the 
ground:  First,  that  the  alleged  bill 'was  not 
In  fact  an  amended  and  supplemental  bill, 
but  was  In  the  nature  of  an  orl^nal  bill; 
and,  second,  that  the  matters  and  facts  there- 
in alleged.  In  so  far  as  they  are  new  matters 
not  set  out  In  the  original  bill,  are  not  mat- 
ters of  such  nature  as  can  be  presetted  by 
an  amended  or  supplemental  bill,  but  re- 
quire the  filing  of  an  original  bill  In  order  to 
secure  fOr  the  plaintiff  any  relief  which  upon 
the  allegations  of  the  bill  he  might  be  en- 
Utled  to. 

The  court  below  upon  hearing,  after  argu- 
ment by  counsel  for  plaintiff  and  defendants, 
being  of  the  opinion  that  the  motions  should 
be  granted,  on  the  2d  of  April  1918,  passed 
the  order  heretofore  referred  to  refusing  to 
receive  the  amended  and  supplemental  bill, 
and  directing  it  to  be  stricken  from  the  flies 
of  the  court.  And  this  is  the  second  order 
here  appealed  from. 

'  It  Is  quite  dear  from  an  examination  of  the 
record  that  the  motUm  to  dismiss  this  appeal 
or  appeals  must  prevail,  because  neither  of 
these  orders  are  appealable,  and  this  appeal 
cannot  be  entertained. 

[1, 2]  It  is  well  settled  by  numexous  cases 


In  this  court  that  an  order  sustaining  a  de- 
murrer to  a  bill,  with  leave  to  file  an  amend- 
ed bill,  la  not  in  the  nature  of  a  final  order, 
and  the  right  of  appeal  does  not  exist.  Cun- 
ningham V.  Board  of  School  Commissioners, 
93  Md.  788,  48  Atl.  1046;  Bannon  v.  Com- 
egys,  69  Md.  411, 16  Atl.  129;  Keman  v.  Car- 
ter, 104  AU.  530. 

In  this  case  the  plaintiff  did  not  elect  to 
stand  on  bis  bill,  and  accept  an  order  dismis- 
sing the  bill,  but  he  availed  himself  of  the 
leave  granted  to  amend  within  the  time  and 
filed  an  amended  bill,  which  was  not  accept- 
ed by  the  court. 

The  law  is  also  well  established  that  the 
action  of  the  court  In  refusing  to  allow  or  to 
accept  an  amended  or  supplemental  bill  Is 
within  the  sound  discretion  of  the  court,  and 
Is  not  reviewable  on  appeal  to  this  court. 
Calvert  v.  Carter,  18  Md.  T8;  Snook  v.  Mun- 
day,  96  Md.  615,  S4  Atl.  T7;  lliompson  v. 
Thomas  &  Thompson  Co.,  104  Atl.  49 ;  Ker- 
nan  v.  Carter,  104  Atl.  680;  Miller's  Equity, 
§  315,  p.  386. 

[3]  As  to  that  part  of  the  order  of  the  2d 
of  April,  1918,  which  rescinded  certain  tempo- 
rary restraining  orders  which  had  been  se- 
cured ez  parte  by  tihe  plaintiff  on  the  origi- 
nal bill,  we  need  only  say  that  the  action  of 
the  court,  as  to  these  orders,  was  merely 
formal,  and  cannot  avail  the  plaintiff  on  this 
appeal. 

The  orders  were  merely  ancillary  to  the 
original  bill,  and  were  practically  disposed 
of,  in  sustaining  the  demurrer  to  the  bill. 
The  plaintiff  abandoned  the  action  <a  the 
court  upon  the  demurrer  to  the  bill,  and  elect- 
ed to  stand  on  the  leave  to  amend,  and  sought 
thereby  to  file  an  amended  and  anpi^Mnen- 
tary  bQl.  The  order  sustalatog  the  demurrer 
was  in  effect  a  refusal  to  contlnoe  the  re- 
straining orders,  and  they  were  necessarily 
disposed  of  by  this  order.  Spear  v.  Oren- 
dorf,  26  Md.  37;  Wagoner  v.  Wagoner,  77 
Md.  198,  26  AU.  284;  Miller's  Equity,  U  573 
and  611. 

For  the  reasons  stated,  the  appeal  will  be- 
dlsmlssed  as  to  both  orders  appealed  from. 

Appeal  dismissed,  with  oosta  to  the  appel~ 
lees. 
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In  re  THOICPSON'S  E8TATB. 

Appeal  of  TATLOR. 

(Supreme   Court    <^    Peniuylvania.     July   17, 
1918.) 

1.  Wnxa  «=>684(3)  —  Cash  Dividend  on 
Ba2tk  Stock— EJrraOT  of  National  Bank- 
ing Law— BiQHTS  or  Lm  Tenants  and 
Bekaindkkmkn. 

National  banking  laws,  permittiBg  cash 
diTidends  only,  have  no  effect  in  determining 
rigiits  of  life  tenants  and  remaindermen  of  na- 
tional bank  itock  as  t«  a  speeiftl  dividend  on 
bank  stock  of  exact  amonnt  necessary  to  be 
paid  to  receive .  a  proportionate  part  of  new 
stock  subscribed  for,  as  their  rights  were  settled 
Mtlcly  by  a  will,  giving  corpus  to  remaindermen, 
and  all  dividends  to  life  tenants. 

2.  CoBFosATioNs  «=»151  —  "Dividends"  — 
Pbofitb  Realized. 

Profits  realized  by  a  corporation  are  not 
"dividends"  until  so  declared  by  its  proper  of- 
ficials, but  distribution  of  profits,  however  made, 
are  dividends,  the  form  of  Astribntion  being 
immaterial. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Pfaraaea,  Fint  and  Second  Series.  Divi- 
dends.] 

3.  Tbttbts  «a>17d— Ezxaoira  or  Bleotior  — 
Good  Faith. 

A  tmstee  under  a  wUl  has  no  right  to  take 
rides  aa  between  life  tenants  and  remaindermen, 
and  if  he  has  an  election  to  take  one  of  aeveral 
conrses,  he  must,  if  possible,  take  that  which 
will  not  benefit  one  at  the  expense  of  the  other. 

4.  WnxB  *=)e84  (3)— Dividends  on  Stock  — 
Bights  or  Lux  Tenants  and  Bxuaindeb- 

MEN. 

Under  wHI  {^ving  national  bank  stock  in 
trust,  with  power  to  collect  dividends  and  to 
pay  balance  after  an  annuity,  to  testator's  wife 
for  Ufe,  thereafter  to  bis  three  sons  for  life, 
with  remainders  over,  additional  stock,  issued 
by  a  national  banking  association  and  sub- 
■cribed  for  by  tmstee  to  amount  of  special  divi- 
dends paid  in  cash,  belonged  to  life  tenants,  if 
representing  bank's  profits. 

5.  Appbai.  and  EtooB  «a>1170(12>— Dbcbek— 
AimnuLilOB— Sxatvtk. 

Decree  of  oridians'  eonrt  in  favor  of  Ufe 
tenant,  claiming  additional  shares  of  national 
bank  stock  purchased  by  trustee  under  will  with 
amonnt  paid  to  him  as  a  cash  dividend,  would 
be  affirmed,  where  it  did  not  injure  remainder- 
men's rights,  in  view  of  Act  June  16,  1838  (P. 
I*  683),  requiring  Supreme  Court  to  decree  ac- 
cording to  justice  and  equity. 

Appeal  tiom  Ondtans'  Court,  Fayette 
County. 

Exception  to  adjudication  of  orphans' 
oooTt  by  Samuel  K.  Taylor,  trustee  under  the 
will  of  Samuel  Thompson,  deceased.  From  a 
decree  dismissinK  the  exceptions,  the  trus- 
tee appeals.  Decree  affirmed,  and  api)eal 
dismissed. 


Argued  before  BBOWN,  C.  3.,  and  MOSOH- 
ZISKBB,  FBAZBB,  WALLINO,  and  SIMP- 
SON, JJ. 

W.  3.  Stnrgls  and  S.  J.  Morrow,  both  of 
Uniontown,  for  appellant 

H.  a.  Dumbauld  and  O.  F.  Kef  over,  botb  of 
Dniontown,  for  appellee. 

SIMPSON,  J.  By  the  wlQ  of  Samuel 
Thompson  he  directed  that  his  bank  stocks 
shoold  not  be  sold,  bat  should  be  held  by 
his  tmstee,  with  power  to  collect  the  divi- 
dends, to  pay  a  certain  annuity  thereout, 
and  the  balance  to  his  wife,  during  her  life- 
time, and  thertafter  to  his  three  sons ,  for 
life,  and  after  their  death  to  their  issue, 
with  cross-remainders  if  any  of  the  sons 
should  die  leaving  no  issne,  and,  upon  the 
death  of  the  last  snrvivor  of  the  sons,  to 
divide  said  stocks  among  their  then  sur. 
vlving  lawful  Issue,  share  and  share  alike, 
and  in  default  thereof  to  divide  it  among 
testator's  next  of  kin  according  to  law.  The 
widow  is  dead,  but  the  three  sons  are  still 
alive. 

One  of  said  national  banks  declared  a 
special  dividend  of  $150  per  share,  and  on 
the  same  day  voted  to  increase  its  capital 
stock  from  $200,000  to  |500,000,  giving  to 
each  stockholder  the  privilege  of  subscribing 
to  a  proportionate  part  of  the  new  stock  at 
its  par  of  $100  per  share.  The  dividend  thus 
declared  was  of  exactly  the  amount  necessary 
to  be  paid  to  receive  the  proportionate  part 
of  the  new  stock,  and  was  payable  on  the 
same  day  that  the  subscription  to  the  new 
stock  was  to  be  paid.  At  testator's  death 
the  tstock  had  a  book  value  of  $300.64  per 
share;  at  the  time  the  dividend  was  de- 
clared  its  book  value  was  $872.18  per  share; 
and  after  the  payment  of  the  dividend  and 
the  Increase  of  the  capital,  each  share  of  the 
Increased  capital  had  a  book  value  of  $348.- 
87.  On  the  day  the  dividend  was  payable 
the  bank  sent  to  the  tmstee  a  check  for  the 
amount  thereof,  together  with  a  letter  stat- 
ing that  the  dividend  che<4c  might  be  indors- 
ed and  returned  in  payment  of  the  shares  to 
which  the  estate  was  entitled,  instead  of 
sending  another  check  tb  pay  for  the  new 
stock.  The  trustee  received  the  special  divi- 
dend and  subscribed  for  and  received  82^ 
additional  shares.  One  of  the  sons,  the  ap- 
pellee, declined  to  receive  one-third  of  the 
special  dividend  in  cash,  and  asked  for  a 
like  proportion  of  the  82^  shares  instead. 
The  trastee  refused  to  comply  with  his  re- 
quest. 

Appellee  thereupon  filed  a  petition  In  the 
court  below,  setting  forth  the  above  facts, 
averring  that  in  iegal  effect  the  dividend 
was  a  stock  dividend,  and  that  the  only  rea- 
son it  was  not  directly  so  declared  was  be- 
cause the  national  banking  laws  did  not  al- 
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low  stock  dividends,  and  prayed  that  the 
trustee  be  required  to  traosfer  the  27% 
shares  to  him.  The  trustee  answered,  ad- 
mitting the  facts,  but  denied  that  the  allot- 
ment was  a  stock  dividend,  and  averred  that 
the  bank  had  no  power  to  declare  a  stock 
dividend.  He  admitted  receiving  the  divi- 
dend, but  denied  that  the  son  was  entitled  to 
receive  the  new  stock  In  lieu  thereof,  and 
averred  that  he  subscribed  therefor  with  the 
consent  of  the  sons,  that  the  right  to  sub- 
scribe was  for  the  benefit  of  the  trust,  and 
that  he  paid  in  cash  for  the  new  stock. 

Testimony  was  taken,  and  the  court  below 
found  the  facts  as  averred  la  the  petition, 
with  some  others  which  need  not  be  consid- 
ered in  disposing  of  the  case,  and  decreed 
in  favor  of  petitioner.  Exceptions  were  filed 
thereto,  which  were  dismissed,  a  final  de- 
cree entered,  and  this  appeal  taken  by  the 
trustee.  The  question  to  be  answered  Is: 
What  was  the  substance  and  effect  of  the 
plan  adopted  by  the  bank?  Upon  that  we 
are  not  left  In  doubt. 

[1,2]  The  course  pursued  was  doubtless 
taken  because  the  national  banking  laws  per- 
mit of  a  cash  dividend  only.  It  Is  more 
than  likely  that,  except  for  those  provisions, 
the  usual  method  of  declaring  a  stock  divi- 
dend would  have  been  pursued.  But  those 
laws  play  no  part  in  determining  what  are 
the  relative  rights  of  life  tenants  and  re- 
maindermen of  stock  held  In  trust.  They 
are  to  be  settled  solely  by  what  the  will 
says.  Boyer's  Appeal,  224  Pa.  144,  73  Atl. 
320.  It  Is  clear  that  testator  Intended  the 
remaindermen  should  have  only  the  corpus 
of  the  estate  he  left  in  trust,  and  that  all 
dividends  should  go  to  the  life  tenants.  It 
is  true  that  profits  realized  are  not  dividends 
until  declared  by  the  proper  officials  of  the 
corporation,  but  distribution  of  profits,  how- 
ever made,  is  dividends,  and  the  form  of 
the  distribution  is  immaterial. 

[3, 4]  A  trustee  has  no  right  to  take  sides 
as  between  the  life  tenants  and  remainder- 
men. If  he  has  an  election  of  taking  one  of 
several  courses,  he  must  take,  If  possible, 
that  which  will  not  benefit  one  at  the  ex- 
pense of  the  other.  In  the  present  Instance 
three  possible  couf^es  were  open  to  him: 
First.  To  sell  the  option  to  subscribe.  Had 
he  done  so,  he  would  have  realized  $20,487.- 
22  in  addition  to  the  cash  dividend  of  $8,- 
750,  the  life  tenants  would  have  received 
both  sums,  and  the  remaindermen's  Interest 
would  have  remained  intact.  Second.  To  re- 
fuse to  exercise  tlie  option.  In  that  event 
the  bank  could  have  sold  the  shares,  received 
the  great  profit  derived  therefrom,  and  it 
would  have  ultimately  been  distributed  as 
dividends  to  these  life  tenants  and  the  other 
stockholders  of  the  bank.  By  (Jiat  course 
the  remaindermen's  interest  would  have  re- 
mained intact,  aud  the  life  tenants  would 


have  received  more  than  the  $8,750,  though 
less  than  If  the  option  had  been  sold.  This 
would  probably  have  resulted  in  surcharging 
the  trustee  in  a  sum  sufficient  to  make  up  to 
the  life  tenants  the  $20,487.22  they  would 
have  received  from  a  sale  of  the  option. 
Third.  To  subscribe  for  the  stock  and  pay 
for  it  with  exactly  the  sum  received  as  a 
special  dividend.  It  is  immaterial  whether 
the  check  for  the  dividend  paid  for  the  sub- 
scription, or  that  that  check  was  depoeslted 
in  bank  and  a  new  one  for  a  like  amount 
used  in  paying  for  the  dividend.  If  the  new 
stock  thus  received  is  distributed  to  the 
life  tenants,  still  the  remaindermen's  inter- 
est will  remain  intact,  and  the  life  tenants 
get  in  value  exactly  what  they  would  have 
received  from  a  sale  of  the  option. 

[5]  It  is  clear,  therefore,  that  If  the  decree 
below  is  affirmed,  the  remaindermen  are  un- 
hurt, and  the  life  tenants  benefited  to  exact- 
ly the  extent  they  would  have  been  had  any 
other  course  been  pursued  than  that  which 
was  taken.  It  is  not  possible  to  understand 
how  anything  could  be  more  equitable ;  and, 
as  the  orphans'  court  acts  as  a  court  of  equi- 
ty within  the  circle  of  its  jurisdiction.,  and 
as  on  an  appeal  therefrom  we  are  reqnlred 
bgr  section  2  of  the  act  of  June  16,  1836  (P. 
li.  683),  to  decree  according  to  Justice  and 
equity, 

The  decree  is  affirmed  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 


SCHROYER  et  al.  v.  THOMPSON  et  al. 

(Supreme  Court  of  Pomsylvania.    Julv  17, 
1918.) 

1.  Altebation    op    Issthuments    ®=»5(2)  — 
Notes— "Matebial  Alteration." 

An  agreement  to  pay  interest  on  interest  is 
a  "material  alteration"  of  a  note  affecting  the 
sum  payable  for  interest  within  Negotiable  In- 
strument Act  May  16,  1901  (P.  L.  211)  §  125. 
[Ed.  NotCi— For  other  definition!),  siee  Words 
and  Phrases,  First  and  Second  Series,  Material 
Alteration.] 

2.  Principal  anu  Sdbety  ®=»97  — Right  of 
SuBETT— Strict  Performance. 

A  surety  has  a  rigbt  to  require  a  perform- 
ance of  the  contract,  and  an  agreement  between 
the  principals  varying  its  terms  in  a  material 
part,  without  the  surety's  oonaent,  will  release 
him  from  liability. 

3.  Principal  and  Subett  ^=>97— Release  of 
Surett— Consideratiow. 

An  agreement  between  the  principals  to  have 
the  effect  of  altering  the  written  terms  of  the 
contract  must  be  based  upon  a  sufBetent  con- 
sideration, that  is,  must  i>e  a  valid  and  enforce- 
able contract. 
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i.  CDltTBACre  «3»71(8)— CoiraiBEBATIOR— FOB- 
BXAKARCE  TO  BTIB. 

Fmtearance  to  sne  is  an  adeqnate  cansid- 
eratioo  for  a  promiae  made  in  rdiance  thereon, 
bat  there  must  be  an  agreement  to  tbat  effect, 
and  a  mere  forbearance  without  an  agreement 
is  not  a  good  consideration  where  there  is  noth- 
ing to  prevent  the  bringing  of  suit  at  any  time. 

5.  Pbircipai,    and    Susbtt    9=>101(6)  — Ai.- 

TERATIOIf     OF    INSTRUMKNT— CONBIDXBATIOir. 

A  memorandmn  indorsed  on  back  of  a  note 
by  the  principal  debtor  after  its  execution  and 
without  consent  of  the  surety,  providing  that 
"all  overdue  int.  to  bear  int.  to  be  compounded 
semiannually"  will  not  discharge  surety  if  it 
iras  made  without  consideration. 

Appeal  from  Ooort  of  Common  Pleas,  Fay- 
ette CX>unty. 

Assumpsit  on  notes  by  E.  B.  Schroyer  and 
others  against  Joslah  V.  Itonipson  and  oth- 
ers. From  an  order  refusing  Judgment  for 
plaintiffs  for  want  of  a  sufficient  affidavit  of 
defense,  plaintiffs  appeal.  Berersed,  and  rec- 
ord remitted  to  lower  court,  with  directions 
to  enter  Judgment  against  defendants,  unless 
cause  is  shown. 

Argued  before  BROWN,  C.  J.,  and  MOSOH- 
ZISKKR,  FRAZ££,  and  WALUN6,  33. 

W.  J.  Sturgis  and  S.  J.  Morrow,  both  of 
Unlontown,  for  appellants. 

W.  J.  J<*nson,  B.  O.  Hlgbee,  P.  P.  Rush, 
Sterling,  Hlgbee  &  Matthews,  Umbel,  Robin- 
son, McKean  &  Williams,  and  Crow  &  Shel- 
by, all  of  Unlontown,  for  appellees. 

FRAZER,  J.  Plaintiffs'  action  Is  founded 
on  two  demand  notes  signed  by  one  defend- 
ant as  principal  and  the  others  as  sureties, 
and  assigned  by  the  payees  to  plaintiffs.  The 
s^ureties  each  filed  an  affidavit  of  defense  al- 
leging rdesse  from  liability,  owing  to  a  mem- 
orandum Indorsed  on  the  bacic  of  the  notes, 
subsequent  to  their  execution  and  without 
consent  of  the  sureties,  stating,  "All  overdue 
int.  to  bear  Int  to  be  confounded  semiannu- 
ally." A  rule  for  Judgment  for  want  of  a 
snfBcloit  affidavit  of  defense  was  discharged, 
and  plaintiffs  appealed. 

(1)  It  is  not  denied  the  agreement  to  pay 
interecrt  on  Interest  is  a  material  alteration 
aifecting  the  sum  payable  for  Interest  within 
the  meaning  of  the  12Sth  section  of  the  Nego- 
tiable Instrument  Act  of  May  16.  1901  (P.  L. 
194).  PlalntlfCs  contend,  however,  the  mem- 
orandnm  is  without  effect  so  far  as  the  stire- 
ties  are  concerned,  because  not  on  the  face 
of  the  Instrument,  and  consequently  not  an 
alteration  of  its  terms,  but  merdy  a  separate 
agreement  between  maker  and  payee.  Dis- 
cussing or  deciding  this  qnestion  is  unneces- 
sary, since,  under  the  view  vj<e  take  of  the 
case,  the  decree  of  the  court  below  must  be 
reversed  for  a  different  reason. 

[2,  t]  A  surety  has  a  right  to  require  strict 


performance  of  the  contract,  and  an  agree- 
ment between  the  principals  varying  Its 
terms  in  a  material  part  without  the  consent 
of  the  surety  will  release  him  from  liability. 
Benslnger  v.  Wren,  100  Pa.  BOO;  Nesbltt  v. 
Turner,  156  Pa.  429,  26  Atl.  750;«Robbins  v. 
Robinson,  176  Pa.  341,  35  Ati.  337.  It  must 
be  concseded  that  an  agreement  between  the 
principals  having  the  effect  of  altering  the 
written  terms  of  the  contract  must  be  based 
upon  a  sufficient  consideration,  that  Is,  .must 
be  a  valid  and  raforceable  contract. 

[4]  The  affidavit  of  defense  filed  contained 
no  averment  of  an  extension  of  time  for  pay- 
ment of  Interest,  nor  do  they  set  up  other 
facts  capable  of  being  construed  as  a  consid- 
eration for  the  agreement  to  pay  compound 
interest  No  consideration  appears  in  the 
memorandum  unless  it  be  an  extoislon  of  the 
time  for  payment  of  Interest  implied  by  the 
recognition  of  nonpayment  from  time  to  time 
by  reason  of  the  provision  that  it  should  bear 
Interest.  Nothing  is  said  spedflcally  as  to 
extensl<m  of  time,  or  concerning  an  agree- 
ment not  to  enforce  payment  of  interest  for  a 
delflnite  or  indefinite  period.  While  forbear- 
ance to  sue  has  always  .been  recognized  as  an 
adequate  consideration  for  a  promise  made 
In  reliance  thereon,  there  must  be  an  agree- 
ment to  that  effect;  mere  forbearance  with- 
out an  agreement  has  been  held  not  a  good 
consideration,  because  of  there  being  nothing 
to  prevent  the  bringing  of  suit  at  any  time. 
Clark  V.  Rnssel,  8  Watts,  213,  27  Am.  Dec. 
348 ;  Sidwell  v.  Evans,  1  Pen.  &  W.  383,  21 
Am.  Dec.  387;  Oobb  v.  Page^  17  Pa.  469; 
Saalfleld  v.  Manrow,  165  Pa.  114,  30  AU. 
823.  While  it  has  been  said  that  actual  for- 
bearance at  the  Instance  of  a  defendant  may 
also  be  sufficient  (Clark  v.  Russel,  supra), 
yet,  in  such  case,  the  burden  Is  on  the  one 
relying  thereon  to  show  by  clear  and  satis- 
factory proof  that  the  request  to  forbear 
was,  in  fact,  the  inducing  cause  of  the  act  of 
forbearance.    Clark  v.  Russel,  supra. 

[J]  In  the  present  case  the  court  below.  In 
dlscussiug  this  question,  stated  there  was  an 
actual  forbearance  In  the  enforcement  of  the 
payment  of  Interest  for  a  period  of  nearly 
four  years,  and  such  forbearance  was  suffi- 
cient consideration  for  the  agreement  to  pay 
compound  interest.  The  difficulty  with  this 
view  of  the  case  is  that  the  record  fails  to 
show  the  delay  of  four  years  In  collecting 
the  interest  was  pursuant  to  a  request  or 
promise  made  to  the  pay<ee  by  the  maker. 
Under  the  circumstances  there  was  no  valid 
agreement  to  pay  componnd  Interest,  the  sure- 
ties are  not  prejudiced,  and  there  Is  nothing 
to    affect    their    discharge    from    liability.' 

The  Judgment  is  reversed,  and  the  record 
remitted  to  the  court  below,  with  directions 
to  enter  Judgment  against  defendants  for 
such  sum  OS  to  right  and  Justice  may  belong; 
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unless  other  legal  or  equitable  cause  be 
shown  to  the  court  below  why  such  Judgment 
should  not  be  entered. 


ROBINSON  et  aL  v.  PUI/TON. 

(Supreme   Court  of   PenuaylTania.     July   17, 
1918.) 

1.  Appeal  and  Bbbob    «=s>58&— Papxb  Book 
— Findings— Rkvmw. 

Where  the  paper  book  presents  only  a  frac- 
tion of  the  evidence  taken  below,  a  question 
depending  on  the  findings  of  fact  cannot  be  re- 
viewed. 

2.  Appeal  ard  Bkbob   4=>871  —  Matters 
conbidbred — pbxuunf  ast  dxcbeb. 

On  bill  in  equity  for  accounting,  matters 
covered  by  preUndnaiy  decree  for  accounting 
will  not  be  reconsidered  on  appeal  from  a  final 
decree  of  affirmance,  as  the  only  thing  left  open 
is  the  accoiii  itself,  the  debits  and  credits,  and 
whether  part.cular  matters  are  within  scope 
of  decree. 

3.  Account   ^=>1&— Psbumirabt    Pbocexd- 
iNO— Purpose. 

The  purpose  of  a  preliminary  proceeding  on 
a  bill  for  an  accounting  is  to  determine  for 
what,  if  anything,  defendant  shall  account 

4.  AfPKAI,  AND    £2Ut0B     «S>1071(1)   —  Habk- 

LE8S  Bbbob— Befebee's  Findings. 
Assignments  complaining  of  referee's  find- 
ings that  a  settlement  made  by  defendant,  in  a 
suit  against  third  parties,  was  an  act  of  bad 
faith  making  defendant  a  trustee  for  plaintiff, 
in  view  of  a  decree  simply  allowing  plaintiff  to 
prosecute  suit  against  such  third  party  In 
names  of  himself  and  of  defendant,  was  not 
harmful  to  defendant,  where  plaintiff  was  not 
awarded  any  of  money  received  by  defendant  in 
settlement. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Bill  In  equity  for  an  accounting  by  H.  L*. 
Robinson  and  another,  administrators  of  the 
estate  of  William  Crennel,  Jr.,  deceased, 
against  Elwood  D.  Fulton.  From  a  decree 
dismissing  exceptions  to  the  r^)ort  of  the 
referee,  defendant  appeals.  Decree  afBrmed, 
and  appeal  dismissed. 

Argued  before  BROWN,  C.  J^  and  MOSCH- 
ZISKER,  FRAZEB,  WAI/UNO,  and  SIMP- 
SON, JJ, 

H.  S.  Dnmbauld,  of  TTnlontown,  for  appel- 
lant. 

H.  It.  Robinson,  of  Dniontown,  f6r  ap- 
pellees. 

SIMPSON,  J.  [1]  Tb.\a  proceeding  began 
by  a  bill  in  equity  for  an  accounting.  Thd 
court  below  decreed  the  accounting,  which 
this  court  affirmed  in  241  Pa.  572,  88  AU.  783. 


Defendant  thereupon  filed  two  aocoimts; 
the  first  one  frankly  antagonistic  to  the  pie- 
llmiuary  decree,  and  the  second  upon  the 
basis  that  that  decree  was  correct  Objec- 
tions were  filed  by  plaintiff  to  both  accounts, 
some  of  which  were  sustained  by  the  referee^ 
who  restated  the  account;  exceptions  there- 
to filed  by  both  parties  were  dismissed;  and 
from  the  final  decree  entered  by  the  court  be- 
low defendant  prosecutes  this  appeaL 

Only  a  fraction  of  the  evidence  is  printed. 
At  least  thirteen  records  of  the  cases  tn  other 
courts;  nine  lists  of  deeds,  six  agreements, 
three  checks,  four  findings  In  the  prelimi- 
nary proceeding,  a  list  of  letters,  and  the  tes- 
timony of  Louis  D.  Beall,  a  deceased  witness, 
were  all  offered  In  evidence,  and  none  of 
them  are  printed.  Nor  has  the  bill  and  an- 
swer the  referee's  report,  or  the  opinion  of 
the  court  below  in  the  preliminary  proceed- 
ings, been  printed.  We  must  therefore  dis- 
miss the  seventh,  eighth,  ninth,  tenth,  and 
eleventh  assignments  of  error,  which  appel- 
lant admits  raise  but  a  single  question,  viz.: 
Did  the  court  below  err  "tn  permitting  the 
plaintiff  to  share  In  the  profits  of  2,233.65 
acres  of  coal  added  to  the  Fink .  field,"  for 
the  reason  that  the  determination  of  that 
question  dep^ids  on  findings  of  fact  which 
we  cannot  review,  owing  to  the  failure  to 
print  all  the  evidence.  Thompson  ▼.  Pretty- 
man,  231  Pa.  1,  79  Atl.  874. 

1^,  S]  Appellant  admits,  also,  that  the  first 
six  assignments  of  error  raise  only  a  question 
regarding  the  scope  and  binding  effect  of  the 
preliminary  decree.  The  exact  difference 
between  the  parties  on  this  point  is  that  ap- 
pellant claims  that  that  decree  settled  noth- 
ing except  that  he  must  account;  whereas, 
the  court  below  held  with  appellees  that  that 
decree  is  conclusive  in  so  far  as  it  specifically 
sets  forth  the  basis,  method,  and  subject-mat- 
ter of  the  accounting  required. 

Appellant,  to  sustain  his  view,  quotes  the 
following  sentence  from  our  opinion  when 
considering  his  fifth  and  sixth  assignments  on 
the  original  appeal: 

"Ibose  requests  were  properly  refused.  They 
asked  the  referee  to  decide  in  advance  of  the 
accounting  the  basis  upon  which  the  llatHlity 

of  defendant  to  plaintiff  should  be  determined." 

And  from  that  he  argues  that  we  tntended 
to  leave  the  whole  matter  at  large,  despite 
our  afllrmance  of  the  decree,  which  ifteclfled 
the  scope  and  subject-matter  of  the  account- 
ing ordered.  If  the  language  above  quoted 
could  properly  be  given  the  interpretation 
sought  to  be  placed  upon  It  by  appelllant.  It 
would  be  erroneous  in  law.  The  purpose  of 
a  preliminary  proceeding  on  a  bill  for  an  ac- 
count is  to  detmnlne  for  what.  If  anything, 
the  defendant  shall  account  I^  as  here^ 
plaintiff  dalms  to  be  Interested  In  more  than 
one  transaction  with  defendant,  the  decree 
conclusively   determines  for  how   many  of 
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tbem  defendant  should  account;  or  If,  as 
bere,  tbey  differ  as  to  whether  or  not  In  re< 
gard  to  one  of  those  transactions  plaintiff  is 
to  bare  an  agreed  compensation,  a  spedfled 
commission  or  a  share  of  the  profits,  the 
decree  condnslTely  determines  that  matter 
also — each  determination  being  with  the  same 
effect  as  if  there  had  been  separate  suits  as 
to  the  particular  subject-matters  of  the  ac- 
counting. And  If,  as  here,  they  disagree  as 
to  tlie  period  during  which  the  relation  ex- 
isted for  which  an  accounting  is  asked,  that 
also  Is  determined  by  the  decree.  What  is 
left  open  Is  the  account  itself,  the  debits  and 
credits  thereof,  whether  particular  matters 
oome  within  the  scope  of  the  decree,  and  the 
like.  But  nothing  specifically  covered  by  the 
decree  Is  left  open. 

It  Is  true  that  we  held  in  Beatty  t.  Safe 
Deposit  &  TiUe  Guaranty  Co.,  226  Pa.  430, 
75  AU.  592,  that  under  the  Act  of  June  24, 
1896  (P.  Ij.  243),  defendant  Is  only  allowed 
to  appeal  from  a  preliminary  decree  when 
"there  Is  a  denial  of  liability  to  account";  but 
It  Is  equally  true,  under  that  same  act,  that. 
If  an  appeal  is  taken,  it  shall  be  "in  the  same 
manner  as  la  allowed  by  law  from  final  de- 
crees." In  the  present  case,  defendant  de- 
nied the  duty  to  account,  and  hence  the  ex- 
tent of  the  accounting  was  at  issue  on  the 
amieal,  and  was  concluded  thereby ;  and  this 
Is  especially  so  as  the  preliminary  decree 
itself  was  assigned  as  error  and  was  ap- 
proved by  our  decree  and  we  had  no  Intra- 
tlon  in  our  former  opinion  on  this  case  to 
alter  that  conclusion,  and  have  none  now. 

Nor  did  we  In  fact  decide  otherwise,  for  It 
la  evident  that  the  language  above  quoted  is 
not  properly  subject  to  the  conclusion  sought 
to  be  drawn  from  It,  when  the  immediately 
succeeding  language  Is  considered,  viz.: 

"Aside  from  this,  the  referee  has  found  as  a 
fact  that  the  agreement  of  Mardi  22,  1901,  wa» 
in  force  throughout  the  whole  of  the  tronsac- 
ticms  between  plalntifi  and  defendant,  and  de- 
fines their  legal  relation  in  the  purchase  and 
sale  of  coal  lands.  Under  the  terms  of  that 
agreement,  plaintiff  was  entitled  to  receive  half 
of  the  net  profits  upon  a  large  part  of  the 
transactions  concerned,  and  was  not  confined  to 
a  commission  of  so  mvich  per  acre." 

It  Is  not  possible  to  understand  why  that 
language  should  have  been  used  if  appellant 
was  to  be  stUl  at  liberty,  as  he  now  claims 
he  ls>  to  deny  that  that  agreement  was  in 
force  throughout,  and  that  appellee  was  en- 
titled to  a  iiortion  of  the  profits  on  that  large 
part  of  the  trassactloos. 

[4]  The  twelfth  and  thirteenth  assign- 
ments complain  of  the  referee's  findings  that 
a  settlement  made  by  defendant  la  a  suit 
against  the  Uttle  Kanawha  Syndicate  was 
without  plaintiff's  knowledge  or  consent 
tboofji  def«idant  had  assigned  to  plaintiff  a 
contingent  Interest  therein;    and  hence  that 


settlement  was  an  act  of  bad  faith  and  made 
defendant  a  trustee  for  plaintiff  to  the  extent 
of  any  sum  which  might  be  due  from  him 
to  plaintiff.  There  Is  no  dispute  as  to  the 
assignment,  which  Indeed  Is  admitted  In 
appellant's  argument;  nor  is  there  any  dis- 
pute but  that  plaintiff  repudiated  the  settle- 
ment and  elected  to  stand  on  his  rights  under 
that  assignment  Hence  the  decree,  which, 
so  far  as  this  matter  Is  concerned,  simply 
allows  plaintiff  to  prosecnte  a  suit  against 
the  syndicate.  In  the  names  of  both  plaintiff 
and  defendant.  If  necessary,  of  course  does  no 
harm  to  defendant,  Inasmuch  as  plaintiff  Is 
not  awarded  any  of  the  money  received  by 
defendant  on  the  settlement.  Whether  or 
not  the  matter  should  have  been  considered 
at  all  by  the  reference  we  cannot  decide,  for 
the  reason  that  It  would  depend  on  the  aver- 
ments of  the  bill  in  equity  and  answer,  nei- 
ther of  which  is  printed  in  this  record. 

li^e  remaining  assignments  are  the  general 
ones  relating  to  the  decree  entered,  and,  of 
course,  fall  with  the  particular  ones  above 
considered. 

The  decree  is  affirmed,  and  the  a]H>eal  dis- 
missed at  the  costs  of  appellant. 


GHAMBBRABTI  v.  SUSQUEHANNA  COAL 
CO. 

(Supreme  Court  of  Pennsylvania.    July  IT, 
1918.) 

1.  Apfeai.   and    Ebbob    «=973e    —    ASSIQK- 

MENTS    or   EJKROB— SUFTICIENCT. 

Assignments  of  error  each  containing  more 
than  one  exception,  in  direct  violation  of  rate 
26  of  the  rules  of  court,  cannot  be  considered. 

2.  Appkai.  and  Bbbob    «=»273(e)  —  Assioii- 
MXNTB  or  Ekbob—Fobm— Statute. 

Assignments  of  error  containing  excerpts 
from  general  charge,  as  to  which  the  only  ex- 
ception was  "plaintiff  excepts  to  the  charge  of 
the  court,"  without  any  reason  being  "alleged 
regarding  the  same  in  the  hearing  of  the  court," 
as  required  by  section  2  of  Act  May  11,  1911 
(P.  L.  280),  and  so  having  no  exception  to  sup- 
port them,  cannot  be  considered. 

3.  Appeal  and  BSboe    «=»730(2)  —  Assion- 

UENTB    or    E>BBOB— ^UmCIENCT. 

Assignments  of  error  cannot  be  considered 
where,  although  proper  exceptions  were  taken 
to  the  answers  to  the  points  assigned  as  error, 
the  points  themselves  were  not  embodied  in  the 
assignments,  as  required  by  role  27  of  the  rules 
of  coort 

4.  Mabteb   and  6KEVANT    «a»29B(7)— ACTION 
FOE   iNjruBT—lNSrBUOTioN— "Manner." 

In  servant's  action  for  injury,'  instnietion 
that  he  was  fully  acquainted  with  steps  in  a 
coal  mine  and  with  manner  in  which  tbey  were 
fastened,  the  word  "manner"  was  susceptible  of 
one  meaning,  referring  to  general  construction  of 
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steps,  and  another  ifidnding  the  depth  of  their 
insertion  into  coal  on  one  side,  the  latter  of 
which  would  be  inaccurate,  where  there  was 
no  admission  by  plaintiff  that  he  knew  how  deep 
the  steps  were  inserted. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manner.] 

5.  Trial      <8=>171— Atfibvakce   of  Point— 

INTEBPRETATION     OF    PaPEB    NoT    IW     EVI- 
DENCE. 

In  servant's  action  for  injury,  it  was  error 
to  affirm  a  point  for  defendant  amounting  to  a 
direction  of  verdict,  construing  plaintiff's  state- 
ment, which  had  not  been  offered  in  evidence 
and  which  contained  allegations  of  negligence 
and  which  had  not  been  read  by  the  court. 

6.  Apfeai.  and  Dbbob  <8=»10d4(l)— Rbveb- 

SAL— ^CONTBADIOTOBY  CHABOE. 

Charge  afBrming  defendant's  point  amount- 
ing practically  to  a  direction  of  a  verdict,  gen- 
erally accurate  in  holding  that  if  original  con- 
struction was  faulty  and  resulted  in  injury  to 
plaintiff,  a  miner,  defendant  would  be  liable, 
but  overlooking  distinction  that  if  fault  grew 
out  of  want  of  repair  due  to  foreman's  neglect 
defendant  was  not  liable,  though  contradictory, 
was  no  canse  for  reversal,  unless  on  a  review  of 
whole  case  It  appeared  to  be  hannfuL 

Appeal  fr<»n  Court  of  Common  Pleas, 
Northumberland  County. 

Trespass  by  Joseph  Charoberaeti  against 
the  Susquehanna  Coal  Company  to  recover 
damages  for  personal  injuries.  Verdict  for 
defendant  and  Judgment  thereon,  and  plaln- 
tUC  appeals.  Reversed,  and  venire  facias  de 
novo  awarded. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZER,  WALUNG,  and  SI5IP- 
80N,  JJ. 

L.  S.  Walter  and  Frank  H.  Strouss,  both 
of  Mt.  Carmel,  for  appellant. 

H.  A.  Gordon  and  A.  Ii.  Williams,  both  of 
Wllkes-Barre,  for  appellee. 

SIMPSON,  J.  Plaintiff  was  an  employ^ 
of  defendant.  On  March  29,  1915,  while  in 
the  performance  of  bis  work,  be  bad  occasion 
to  use  a  certain  traveling  way,  built  by  de- 
fendant for  the  use  of  its  employes.  It  was 
at  an  angle  of  some  35  degrees,  and  its  round 
wooden  steps  were  held  in  place  by  props  on 
one  side  and  by  being  Inserted  Into  tbe  ad- 
Joining  walls  of  coal  on  the  other.  There 
was  conflicting  evidence  as  to  whether  or  not 
that  original  construction  of  the  steps  was 
proper,  in  view  of  the  character  of  tbe  coal; 
plaintifTs  witnesses  asserting  that  at  tbe 
place  of  the  accident  tb^  were  five  feet 
apart,  that  they  should  have  been  Inserted 
eight  to  t^n  inches  into  tbe  coal  which  at 
that  point  was  soft,  and  that  in  fact  this 
particular  step  was  Inserted  only  about  two 
inches.  Defendant's  witnesses  testifled  that 
the  traveling  way  was  properly  constructed. 


that  the  coal  was  hard,  the  steps  from  eight- 
een Inches  to  two  feet  apart,  except  in  one 
place  where  they  were  Ave  feet  apart,  and 
that  they  were  inserted  In  ttie  ooal  from  four 
to  six  Inches,  which  was  a  sufficient  depth. 
Tbe  evidence  was  conflicting  also  as  to  the 
way  the  injury  happened,  plaintiff  and  his 
witness  asserting  that  as  he  trod  upon  one 
of  the  steps  the  coal  under  it  broke  away 
because  of  the  shallowness  of  the  hole,  caus- 
ing the  step  to  slip  out  of  the  coal,  which 
it  would  not  have  done  bad  it  been  Inserted 
a  proper  distance,  and  that  by  reason  thereof 
he  suffered  the  injuries  of  which  be  com- 
plains.  Defendant's  witnesses  asserted  that 
tbe  accident  was  caused  by  plaintiflF  slipping 
on  a  hole  in  the  rock  and  falling,  wholly  or 
partly  because  of  a  prior  injury  to  his  leg, 
for  which  defendant  was  not  responsible. 
Tbe  verdict  and  Judgment  were  for  defend- 
ant, and  plaintiff  appeals. 

[1]  The  first  and  second  assignments  of 
error  cannot  be  considered  for  the  reason 
that  they  eocb  contain  more  than  one  ex- 
ception, in  direct  violation  of  rule  26  of  our 
rules  of  court. 

[2]  The  third,  fifth,  sixth,  seventh,  ninth, 
tenth,  and  eleventh  assignments  of  error  have 
no  exception  to  support  them,  and  for  that 
reason  cannot  be  considered.  They  contain 
exceipts  from  the  general  charge,  regarding 
which  the  only  exception  Is  "plaintiff  ex- 
cepts to  the  charge  of  the  court,"  without 
any  reason  being  "alleged  regarding  the  same 
in  the  hearing  of  the  court."  This  Is  re- 
quired by  section  2  of  the  Act  of  May  11, 
1911  (P.  Ii.  279),  and  we  so  pointed  out  in 
Slkorskl  V.  Philadelphia  &  Reading  Ry.  Co., 
260  Pa.  243,  103  Atl.  618. 

[3]  The  fourth  and  eighth  assignments  of 
error  cannot  be  considered  because,  while 
proper  exceptions  were  taken  to  the  answers 
to  tbe  points  which  are  assigned  as  error,  tbe 
points  themselves  are  not  embodied  in  the  as- 
signments as  required  by  rule  27  of  our  rules 
of  court. 

[4]  The  twelfth  assignment  complains  be- 
cause the  trial  Judge  told  the  jury.  In  answer 
to  defendant's  first  p<rint,  that  "plaintiff  was 
fully  acquainted  with  •  •  •  tbe  steps, 
and  tbe  manner  that  they  were  fastened  and 
secured."  In  view  of  the  conclusion  we  have 
reached,  it  is  only  necessary  to  call  attention 
to  the  fact  that  the  word  "manner"  in  that 
connection  is  susc^tible  of  two  meanings: 
one  referring  simply  to  tbe  general  construc- 
tion of  the  steps,  and  the  other  including 
also  the  depth  of  their  insertion  into  tbe 
coal.  If  given  the  former  meaning,  the  point 
would  be  accurate;  but,  if  given  the  latter, 
it  would  be  inaccurate^  for  there  was  no  ad- 
mission  by  plaintiff  that  be  knew  how  deep 
they  werfe  inserted  Into  the  coal. 

So,  too,  on  the  retrial,  tbe  answer  to  de- 
fendant's second  point.  If  renewed,  ought  to 
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be  qualified  to  show  that  tbe  obvious  char- 
acter ot  the  defect  would  not  relieve  the  de- 
fendant merely  by  reason  of  there  being  a 
mine  foreman  in  the  mine,  If  the  defect  was 
due  to  original  conatmctlon  and  not  to  want 
of  repair. 

[5. 1]  The  fourteenth  assignment  complains 
of  the  trial  Judge's  affirmance  of  deftodant's 
ninth  point,  viz. : 

"Ninth.  If  the  travellns  way  In  question  was 
unsafe  as  complained  of  in  the  plaintitCB  state- 
ment, it  was  the  statutory  duty  of  the  mine 
foreman  to  correct  it  and  make  it  safe,  and  his 
neglect  or  failure  eo  to  do  cannot  be  held  to 
convict  the  defendant  mine  owner  of  ne^igencc 
or  make  it  liable  for  the  mine  foreman's  neg- 
ligence." 

When  the  trial  Judge's  attentloB  was  call- 
ed to  the  fact  that  the  affirmance  of  that 
point  "would  be  equivalent  to  directing  a  ver- 
dict for  the  defendant,"  he  replied: 

"Well,  we  affirm  that  as  a  legal  proposition 
without  regard  to  the  plaintiff's  statemnnt.  We 
have  not  read  Uie  plaintiff's  statement." 

Aside  from  the  obvlooB  mistake  In  affirm- 
ing a  point  wbldi  construed  a  paper  which 
had  not  been  offered  in  evidence,  which  con- 
tained a  nomber  of  allegations  of  negligence, 
and  which  had  not  been  read  by  the  court, 
those  answers  were  most  confusing  as  well 
as  serloos  error,  for  the  gravamen  of  the 
point  was  that,  "if  the  traveling  way  in  ques- 
tion was  unsafe  as  complained  of  in  plaln- 
tlfTs  statement,  It  was  the  statatory  duty 
of  the  mine  fbreman  to  correct  It,"  and  the 
defendant  conid  not  be  held  for  negligence; 
but  it  was  especially  erroneous  In  view  of  the 
fact  that  the  mine  foreman,  as  an  employ^  of 
defendant,  had  supervlMd  the  original  oon- 
stmctlon  of  the  steps.  Generally  speaking, 
the  trial  Judge  had  accurately  held  that  if 
the  original  construction  was  faulty,  and  the 
Injury  was  caused  thereby,  the  defendant 
was  liable,  but,  if  the  fault  grew  out  of  want 
of  repair  due  to  the  mine  foreman's  neglect, 
the  defendant  was  not  liable.  In  affirming 
the  above  i)olnt,  however,  he  wholly  overlook- 
ed that  distinction,  which  has  been  repeated- 
ly pointed  out  by  us.  Simmons  -v.  Lehigh 
Valley  Coal  Co.,  240  Pa.  854,  87  Atl.  668; 
Watson  V.  Monongahela  Blver  ConsoUdatwi 
Coal  &  Coke  Co.,  247  Pa.  4C9,  93  Atl.  625; 
Dobra  v.  Lehigh  Valley  Coal  Co.,  250  Pa. 
313,  95  Atl.  465. 

We  have,  moreover,  read  all  the  evidence 
bearing  on  the  cause  of  the  ncddent,  for  the 
purpose  of  determining  whether  or  not  the 
trial  Judge  could  proi)erly  have  given  bind- 
ing Instructions  for  the  defendant,  and  find 
ourselves  in  accoird  with  his  ruling  that 
there  was  Buffldent  evidence  to  carry  the 
case  to  the  Jury,  especially  as  the  dlHiance 
the  st^s  were  apart,  and  the  depth  of  their 
Insertion  into  the  ooal,  were  necessarily  a 


part  of  the  work  of  original  construction  of 
the  traveling  way.  It  is  not  necessary  here 
to  r^teat  that  evidence ;  the  trial  Judge  has 
in  his  cbarge  Bummarized  It  with  substantial 
accuracy. 

The  Judgment  la  reversed,  and  a  venire  fa- 
cias de  novo  awarded. 


COMMONWEALTH  v.   ZEO. 

(Supreme    Court    of    Pennsylvania.      July    17, 
1918.) 

1.  Gbiminai.  Law      «=»8.S5— Juby's  Uecom- 

HBNDATION   rOB   MEBCX— EFFECT. 

Where  a  jury  has  convicted  of  "guilty  ot 
murder  in  the  first  degree,  but  recommend  the 
mercy  of  the  court,"  the  latter  clause  is  sur- 
plusage, and  does  not  vitiate  the  verdict  and 
is  without  effect,  though  it  might  still  be  con- 
sidered on  question  of  executive  clemency. 

2.  Cbiminai.   IjAW     €=»598<2)— Contincamce 
—Absent  Witkbsses— Disceetion. 

Where  trial  was  not  called  until  nearly 
eight  months  after  homicide,  defendant,  mean- 
time, being  confined  in  a  hospital,  and  court, 
15  days  before  trial,  appointed  counsel  to  de- 
fend, refusal  of  a  continuance  for  inability  to 
procure  witnosses  was  not  an  abuse  of  dis- 
cretion; no  good  reason  being  shown  why  the 
witness  was  not  produced  at  the  trial. 

3.  CBUfiRAL  Law    <3=393S(1)  —  Refusal  of 
New  3^bial— Discbetion. 

Where  counsel  appointed  for  defendant,  dur- 
ing a  search  for  nine  months  after  trial,  founi 
only  one  witness,  who  merely  claimed  to  have 
seen  a  preliminary  trouble,  and  where  such 
witness  was  known  to  defendant  at  time  of  hom- 
icide, and  no  reason  was  shown  why  she  wos 
not  produced  at  trial,  the  refusal  of  a  new  trial 
was  not  abuse  of  trial  court's  discretion. 

4.  Cbihutai,  Law    «s»576<4,5)  —  Two-Tebu 
KULB— Appucatiok. 

The  two-term  rule  never  applies  where  de- 
lay in  reaching  trial  Is  at  the  application  of  de- 
fendant or  results  from  his  disability,  mis'con- 
dnct,  or  assent;  Act  Feb.  18,  1785  (2  Smith's 
Laws,  p.  277),  re-enacted  by  Grim.  Proc.  Act 
of  March  31,  I860  (P.  L.  443),  {  54,  being  a 
liabeas  corpus  act  not  intended  to  shield  de- 
fondant  from  just  punishment. 

5.  Homicide    <3=3266  —  Witnesses  Presen* 
AT  CoMMiasios  OF  Offexse. 

The  trial  court  may,  but  is  not  bound,  to 
order  district  attorney  to  call  all  the  witnefsea 
present  at  commission  of  a  homicide. 

6.  Homicide   «=s>ie9(.3)  —  Evidence  —  Ad- 
MissiBiLmr. 

In  trial  for  homicide,  defendant's  statement 
thnt  he  had  been  driven  from  a  certain  place  hj- 
deceased's  brother  had  no  bearing,  nnd  was 
properly  stricken  from  record,  especially  where 
there  was  no  offer  to  show  any  conQertod  action 
botween   the   brothers. 
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7.  CsiiaNAi,    Law    «=3ll29(4)— AssiQNintNT 

OF  ESROB— PKACTICE. 

An  assignment  of  error,  embracing  four  sep- 
arate rulings  to  eadi  of  which  a  bill  of  excep- 
tion was  sealed,  is  a  flagrant  violation  of  rule 
No.  26,  and  such  practice  cannot  be  sanctioned 
eves  la  a  capital  case. 

8.  Cbiminai.  I/AW  9=>1170^(1)  —  Rejkotxd 
Questions  Subseqxtxntlt.  Anbwe&ed. 

Where  a  question  improperly  rejected  is 
later  answered  in  full,  the  error  is  cured. 

9.  Gbiminal  Law  <S=3390  —  Adiussibilitt 
or  EviDENCK— Intent— Reason  to  Feab 
Deceased. 

A  witness  may  testify  to  the  state  of  his 
own  mind  as  to  intent,  fear,  etc,  where  that  is 
material  and  an  open  question,  but  one  charged 
with  murder  cannot  testify  simply  that  he  had 
a  secret  undisclosed  reason  to  fear  the  de- 
ceased. 

10.  EouiciDK  ^s»146,  269  —  AssAin^T  with 
Intent  to  Kili/— Pbesuhption. 

Where  one  intentionally  uses  a  deadly  weap- 
on upon  a  vital  part  of  body  of  another,  there 
is  a  presumption  of  intent  to  kill  which  can- 
not be  rebutted  by  assailant's  testimony  that 
he  did  not  so  intend,  but  whether  he  intended 
to  use  it  upon  a  vital  i»art  of  body  is  a  ques- 
tion of  tact  as  to  which  accused  may  deny  his 
intention  to  so  use  it,  or  his  intent  to  kilL 

11.  HOMIOIDK  «=s>112(l)  —  Skl^-Defensx  — 
Aoobession. 

A  man  cannot  follow  another  out  of  a  house 
and  along  a  street  and  then  shoot  him  to  death 
and  escape  punishment  because  the  other  man 
had  a  gun  in  his  pocket,  which  accused  says  he 
thought  he  was  about  to  draw. 

Simpson,  J.,  dissenting. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Beaver  County. 

Lazar  Zee  was  convicted  of  murder,  the 
verdict  being  "guilty  of  murder  in  the  first 
degree,  but  recommend  the  mercy  of  the 
court,"  and  the  court  subsequently  imposed 
sentence  of  death,  and  defendant  appeals. 
Affirmed. 

Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKER,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

F.  G.  Moorhead,  of  Beaver,  H.  W.  Leon- 
ard, of  Pittsburgh,  and  L  M.  Sebring,  of 
Beaver,  for  appellant.  Louis  E.  Graham, 
Dlst  Atty.,  and  Frank  H.  Laird,  both  of 
Beaver,  for  the  Commonwealth. 

WALLING,  J.  This  appeal  by  defendant, 
Lazar  Zee,  Is  from  judgment  upon  convic- 
tion of  murder  of  the  first  degree.  He  and 
Novak  Zinaic,  the  deceased,  were  fellow 
countrymen,  and,  on  the  evening  of  October 
28,  1916,  met  with  other  acquaintances  at 
the  house  where  defendant  boarded  in  Wood- 
lawn,  Beaver  county.    There  was  drinking  in 


which  the  deceased  and  defendant  Joined; 
the  latter,  however,  says  he  knew  what  be 
was  doing.  During  the  evening,  angry  words 
passed  between  them,  and  the  deceased  spoke 
of  the  defendant  as  "a  pig,"  to  them  a  deep- 
ly oflFenslve  epithet  About  11  o'clock,  the 
proprietor  suggested  that  those  not  boarding 
at  his  house  should  depart  The  deceased, 
with  a  companion,  named  Paunik,  left,  and 
the  defendant  followed  and  caught  up  with 
them,  and  the  three  walked  along  the  street 
for  some  distance  when,  according  to  the 
commonwealth's  evidence,  the  defendant 
shook  hands  with  them,  bade  them  good 
night,  and  Immediately  drew  his  revolver 
and  fired  two  fatal  shots  through  the  body 
of  Zinaic,  while  he  was  standing  quietly  on 
the  street  Defendant  returned  to  bis  board- 
ing house,  admitted  the  shooting,  and  was  go- 
ing away  when  he  was  arrested.  After  at- 
tempting to  shoot  the  officer,  defendant  threw 
his  revolver  Into  a  coal  box,  where  It  was 
found  loaded  with  three  cartridges  and  two 
empty  shells.  At  the  same  time,  while  try- 
ing to  escape,  he  was  shot  by  the  officer. 
This  resulted  in  the  amputation  of  bis  left 
leg,  and  kept  him  in  the  hospital  until  near 
the  time  of  his  trial  the  following  June.  A 
loaded  revolver  was  found  in  the  hip  pocket 
of  the  deceased,  and  the  defendant,  who  of- 
fered no  testimony  but  his  own,  said.  Inter 
alia,  that  the  deceased  assaulted  him  at  tlie 
boarding  house  and  again  as  they  were  about 
to  part  on  the  street,  at  which  time  he  saw 
'a  revolver  In  Zlnaic's  pocket  and  saw  Mm 
make  a  motion  as  if  to  draw  it,  and  through 
fear  be  (defendant)  fired  the  two  shots  In  the 
air. 

[1]  The  verdict  was,  "Guilty  of  murder  In 
the  first  degree^  bat  recommend  the  nuercy 
of  the  court."  In  our  opinion  the  latter 
clause  was  surplusage  and  did  not  vitiate 
the  verdict;  it  being  without  effect  so  far 
as  relates  to  the  law  of  the  case.  State 
V.  Bennett,  40  S.  C.  308,  18  8.  E.  886.  887 ; 
and  see,  also,  the  opinion  of  Chief  Jus- 
tice Campbell  In  the  well-considered  case 
of  Penn  v.  State,  62  Miss.  450,  473.  The 
defendant's  crippled  condition  naturally  ap- 
pealed to  the  sympathy  of  the  Jury,  and 
may  have  inspired  the  recommendation  to 
mercy.  Thereafter  the  court  allowed  the 
defendant  the  unusual  privilege  of  filing  ad- 
ditional reasons  for  a  new  trial  from  time 
to  time  for  nine  months,  and  granted  every 
Indulgence  consistent  with  the  due  admin- 
istration of  Justice.  We  have  also  given  this 
case  consideration  on  two  occasions,  and, 
while  we  find  no  reversible  error,  khe  recom- 
mendation to  mercy  may  still  be  considered 
on  the  question  of  executive  clemency. 

[2,  3]  There  Is  nothing  In  the  action  of 
the  trial  court  in  refusing  the  motions  for  a 
continuance  and  a  new  trial  that  Indicates 
such  an  abuse  of  discretion  as  to  require  a 
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revemi  of  the  Judgment.  The  case  was  not 
caUed  for  trial  until  nearly  eight  months 
after  the  homicide,  meantime  defendant  was 
wnfined  in  a  hospital.  Fifteen  days  before 
the  trial,  at  his  request,  the  court  appointed 
rounsel  to  defend  him.  The  reason  urged 
for  the  continuance  was  inability  to  procure 
witneraes;  yet  counsel  continued  zealously 
their  search  for  additional  evidence  for  nine 
months  after  the  trial,  and  only  found  one 
witness,  and  all  she  claims  to  hare  seen 
was  the  trouble  at  the  boarding  house,  al- 
though she  makes  the  Incompetent  assertion 
that  defendant  informed  her  that  his  broth- 
er had  been  murdered  by  the  deceased  12 
years  before.  In  the  old  country.  Manifestly 
the  discretion  of  the  court  was  not  abused  In 
refusing  a  new  trial  on  that  ground.  And, 
as  this  witness  lived  at  Steubenvllle,  Ohio, 
and  was  known  to  defendant  from  the  time 
of  the  homicide,  no  good  reason  appears  why 
she  was  not  produced  at  the  trial. 

[4]  There  Is  no  merit  in  the  complaint  that 
the  court  erred  in  refusing  to  discharge  the 
defendant  under  the  two-term  rule.  That 
rule  never  applies  where  the  delay  Is  at  the 
application  of  the  defendant  or  results  from 
his  disability,  misconduct,  or  assent.  Com- 
monwealth v.  Jailer  of  Allegheny  County,  7 
Watts,  366;  Commonwealth  v.  Sheriff,  16 
Serg.  A  B.  801.  Aside  from  that,  the  Act 
of  February  18,  1786  (2  Smith's  Laws.  p. 
277),  re-enacted  by  section  54  of  the  Criminal 
Procedure  Act  of  March  31,  1860  (P.  L.  443 ; 
2  Stewart's  Purdon,  p.  1818),  is  a  habeas 
corpus  act  to  relieve  a  defendant  from  un- 
just imprisonment,  and  not  to  shield  him 
from  Just  punishment.  Commonwealth  t. 
Snpt.  of  County  Prison,  97  Pa.  211,  214; 
Clark  v.  Commonwealth,  29  Pa.  129.  It  Is 
remarkable  that  on  the  same  day  the  de- 
fendant moved  for  a  continuance  because  of 
lack  of  time  to  secure  witnesses  he  also 
moved  for  his  discharge  because  of  the  dura- 
tion of  bis  imprisonment. 

[t]  The  trial  court  may,  but  is  not  bound 
to,  order  the  district  attorney  to  call  all  the 
witnesses  who  were  present  at  the  commis- 
sion of  a  homicide.  Commonwealth  v.  Dei- 
trick,  221  Pa.  7,  70  AtL  275;  Commonwealth 
V.  Keller,  181  Pa.  122,  43  Att.  198. 

[•]  The  statement  of  defendant  that  he 
bad  been  driven  from  Steubenvllle,  Ohio,  by 
the  deceased's  teotber  had  no  bearing  on 
the  case,  and  was  properly  stricken  from  the 
record,  especially  as  there  was  no  otter  to 
show  any  concerted  action  between  the  broth- 
ers. 

[7-1]  The  eighth  assignment  of  error  Is 
a  flagrant  violation  of  our  rule  No.  26,  in 
that  it  embraced  four  separate  rulings  of  the 
trial  court,  to  eadi  of  which  a  bill  of  ex- 
ception was  sealed.  Such  practice  cannot  be 
sanctioned  even  in  a  capital  case.  How- 
ever, we  have  examined  each  of  the  ques- 
tions grouped  in  this  assignment,  and  find 


them  without  substantial  merit  Where  a 
question,  Improperly  rejected,  Is  later  an- 
swered in  full,  the  error  Is  cured.  It  is 
competent  for  a  witness  to  testify  to  the 
state  of  his  own  mind  as  to  Intent,  fear,  etc, 
where  that  is  material  and  an  open  ques- 
tion (see  Commonwealth  v.  Wooley,  259  Pa. 
249,  102  Atl.  947;  Commonwealth  v.  Hazlett, 
14  Pa.  Super.  Ct  352,  369),  but  it  Is  not 
competent  for  the  prisoner  to  testify  simply 
that  he  bad  a  secvret  undisclosed  reason  to 
fear  the  deceased. 

[10]  Where  one  intentionally  uses  a  dead- 
ly weapon  upon  a  vital  part  of.  the  body  of 
another,  there  Is  a  legal  presumption  of  an 
Intent  to  kill  which  cannot  be  rebutted  by 
the  assailant's  own  testimony  that  he  did  not 
BO  intend.  See  McCue  v.  Commonwealth,  78 
Pa.  186,  191,  21  Am.  Hep.  7 ;  Commonwealth 
V.  Drum,  68  Pa.  9,  17 ;  Gathcart  v.  Common- 
wealth, 37  Pa.  108,  110.  But  whether  the 
assailant  intended  to  use  the  weapon  upon 
a  vital  part  Is  a  question  of  fact,  and  he  may 
deny  that  he  Intended  to  so  use  it,  or  that 
be  intended  to  take  life. 

[11]  We  find  no  error  In  what  the  court 
said  on  the  question  of  self-defense;  in  fact, 
defendant  does  not  claim  that  be  kUled 
Zinaic  In  self-defense,  or  that  it  was  nec- 
essary for  him  to  do  so,  but  says  he  flred 
In  the  air  to  frighten  him.  Defendant's  own 
evidence  falls  to  make  a  case  of  self-defense. 
A  man  cannot  follbw  another  out  of  a  house 
and  along  the  street  and  then  Shoot  him 
to  death  and  escape  punishment  because  the 
other  man  had  a  gtm  In  his  pocket  which 
the  accused  says  he  thought  he  was  about 
to  draw.  ' 

The  criticisiii  that  the  charge,  as  a  whole, 
was  Inadequate  is  not  well  founded.  Aside 
from  that  the  charge  Is  not  quoted  in  the  aa- 
slgnment. 

The  Judgment  Is  aflbrmed,  and  It  is  order- 
ed that  the  record  be  remitted  to  the  court 
of  oyer  and  terminer  for  the  purpose  of  exe- 
cution. 

SIMPSON,  J.  (dissenting).  Defendant  was  , 
convicted  of  the  murder  of  Novak  Zlnalc  at 
Woodland,  Beaver  county,  Pa.,  on  October 
28, 1916.  It  Is  said  that  the  region  Is  large- 
ly peopled  by  uneducated  foreigners,  who 
Invariably  carry  concealed  deadly  weapons; 
that  murders  are  common;  and  that  when 
a  quarrel  ensues  the  question  as  to  who 
shall  be  the  murderer  and  who  is  murdered 
is  largely,  if  not  wholly,  determined  by  the 
ability  to  draw  such  a  weapon  quickly. 
Those  facts  call  for  stem,  repressive  meas- 
ures; but  they  likewise  give  pause  when  a 
murder  is  being  considered,  lest  a  necessary 
preparedness  be  mistaken  for  premeditation. 

Deceased  and  defendant  were  Croatians, 
coming  from  the  same  immediate  region  in 
the  old  country,  and  it  is  said  that  "over 
there"  deceased  killed  defendant's  brother, 
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and  had  threatened  to  Mil  defendant,  If  de- 
fendant did  not  first  kill  him.  On  the  eve- 
ning of  the  murder  they  met  at  the  board- 
ing house  of  the  deceased.  They  drank  a 
quantity  of  liquor,  but  not  enough,  defend- 
ant says,  to  prevent  him  from  knowing  what 
he  was  doing.  They  had  words,  deceased 
calling  defendant  a  pig,  probably  the  most 
opproblous  epithet  applied  by  these  people. 
They  were  ordered  out  of  the  bouse,  and 
met  again  In  the  street,  where,  apparently, 
a  reconciliation  took  place,  deceased  with- 
drawing the  epithet,  the  parties  shaking 
hands,  and,  with  a  friend  of  deceased,  walked 
down  the  street  together.  When  they  were 
parting,  deceased  shook  hands  with  his 
friend,  and  turning  to  shake  hands  with  de- 
fendant, disclosed  a  loaded  revolver  in  his 
(deceased's)  pocket,  which  defendant  says  de- 
ceased make  a  motion  as  if  to  draw,  where- 
upon defendant  shot  him  twice,  killing  him 
Instantly.  Defendant  then  ran  to  his  board- 
ing house.  Intending  to  leave  the  place,  but 
a  policeman  came  up,  and  the  defendant,  re- 
fusing to  stop  when  ordered  so  to  do,  was 
shot  in  the  leg,  resulting  later  In  an  amputa- 
tion thereof. 

While  in  the  hospital  he  was  Indicted,  and, 
shortly  after  he  was  in  a  condition  to  be  re- 
moved, was  placed  upon  trial.  On  account  of 
his  poverty  the  court,  15  days  before  the 
trial,  assigned  counsel  to«  defend  him.  An 
Interpreter  was  required  to  enable  them  to 
understand  each  other,  and  It  is  said  that 
that  fact  greatly  restricted  the  preparation 
of  the  defense.  At  the  trial  defendant  asked 
for  a  continuance  *upon  the  ground  of  In- 
ability to  lopate  certain  material  witnesses 
during  the  short  time  since  he  had  had  coun- 
sel. The  district  attorney  stated  that  he 
also  had  unsuccessfully  tried  to  find  those 
witnesses,  whereupon  the  court  refused  the 
continuance.  After  the  trial  one  of  them 
was  located  at  Steubenville,  Ohio.  She  made 
a  statement  to  the  effect  that  she  knew  of 
the  above-mentioned  threat,  and  that  defend- 
ant had  told  her  of  the  killing  of  his  brother 
by  the  deceased.  That  statement  was  made 
the  basis  of  a  motion  for  a  new  trial  on  the 
ground  of  after-discovered  evidence,  particu- 
lar stress  being  laid  on  the  fact  that  this 
evidence  would  have  stro-.gly  corroborated 
the  defendant,  who  was  the  only  witness 
for  himself  at  the  trial.  The  new  trial  was 
refused. 

The  verdict  of  the  Jury  was:  "Guilty  of 
murder  In  the  first  degree,  but  recommend 
the  mercy  of  the  court."  The  other  judges 
who  heard  the  argument  of  this  appeal  are 
of  opinion  that  the  words  "but  recommend 
the  mercy  of  the  court"  may  be  treated  as 
surplusage,  especially  as  they  are  Intended 
only  to  Inform  the  trial  judge  of  the  fact 
that,  In  the  opinion  of  the  jury,  there  are 
extenuating  circumstances  which  should  re- 
lieve the  prisoner  from  the  maximum  pen- 


alty for  the  offense  charged.  That  Is  nn- 
doubtedly  true;  but  extenuating  circum- 
stances are  a  very  vital  factor  In  a  murder 
case,  and  not  unusually  reduce  the  grade  of 
the  offense  below  that  of  murder  In  the  ftrst 
degree.  Moreover,  It  Is  equally  true  that 
such  a  verdict  Is  generally.  If  not  always,  a 
compromise,  entered  Into  for  the  purpose  of 
overcoming  •  the  doubts  of  one  or  more  of 
the  jury  regarding  the  guilt  of  the  prisoner. 
But  such  doubts,  if  reasonable,  especially  Id 
a  murder  case,  ought  to  result  either  In  an 
acquittal  or  in  a  reduction  of  the  grade  of 
the  offense;  and  when  we  remember  how 
difficult  it  Is  for  the  average  Jurjrman  to 
draw  a  distinction  between  that  which  Is 
willful,  deliberate,  and  premeditated,  and 
that  which  Is  only  willful  and  deliberate,  it 
Is  evident  that  a  verdict,  containing  a  recom- 
mendation to  mercy,  may  well  'have  been 
reached  because  of  a  misunderstanding  re- 
garding the  charge  of  the  court.  When  a 
human  life  Is  at  stake  It  should  be  made 
certain  that  no  such  misunderstanding  ex- 
ists ;  and.  In  my  opinion,  therefore,  the  trial 
Judge  should  have  refused  to  receive  the  ver- 
dict rendered,  should  have  recharged  the  Jury 
as  to  the  grades  of  murder,  and  should  have 
told  them  that  If  they  believed  the  defendant 
was  guilty  of  murder  in  the  first  degree  they 
should  so  find,  without  any  addendum  to 
their  verdict. 

It  is  said  In  the  opinion  of  the  majority 
that: 

"The  defendant's  crippled  condition  naturally 
appealed  to  the  sympathy  of  the  jury,  and  may 
have  inspired  the  recommendation  to  mercy." 

That  of  course  may  be  true,  but  there  are 
other  possibilities  which  would  at  least 
equally  well  explain  the  recommendation. 
Indeed,  the  suggestion  itself  emphasizes  tht^ 
fact  that  there  Is  a  doubt  as  to  what  the 
Jury  did  mean,  and  as  I  share  In  that  doubt 
I  dissent  from  the  opinion  and  judgment  en- 
tered in  this  case. 

Since  the  foregoing  was  written  the  cases 
of  Penn  v.  State,  62  Miss.  450,  and  State  v. 
Bennett,  40  S.  C.  308,  18  S.  E.  880,  have  been 
added  to  the  opinion  of  the  majority,  as 
bearing  out  the  claim  that  the  words  "but 
recommend  to  the  mercy  of  the  court"  may  be 
treated  as  surplusage.  In  the  former  the 
verdict  was  "Guilty  as  charged  In  the  In- 
dictment and  plead  the  mercy  of  the  court." 
After  that  the  opinion  shows  that: 

"The  Jury  was  polled,  and  each  juror  de- 
clared the  verdict  his.  This  was  after  the  judge 
had  announced  that  he  could  show  no  mercy. 
Surely,  if  the  subject  of  punishment  and  a  de- 
sire to  save  the  prisoner  from  the  penalty  of 
death  had  occupied  the  minds  of  the  jurors, 
some  of  them  would  have  made  it  known." 

The  court  there  did  what  the  court  below 
here  should  have  done,  and  the  polling  was, 
of  course,  a  verdict  without  the  recommenda- 
tion. 
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In  State  t.  Boinett,  supra,  the  vMidict  was 
"GoUty,  with  a  recoounendation  to  mercy." 
The  assignment  alleged  error  In  not  granting 
a  new  trial  for  that  reason,  and  also  because 
of  an  affldayit  of  a  Juror  as  to  what  be  meant 
by  a  ooncnrrence  in  the  verdict.  It  was  dis- 
missed because,  "in  a  court  having  Jurisdlc- 
doD  only  for  the  coraection  of  errors  of  law, 
sDch  recommendations  can  have  no  effect 
whatever  upon  the  verdict  regularly  and 
solemnly  rendered."  As  a  refusal  of  a  new 
trial  is  discretionary  and  not  an  error  of 
law,  the  assignment  of  course  was  bad. 

Neither  of  said  cases  is  controlling  here, 
and  neither  really  affects  the  argument  and 
concliislou  of  this  dissent. 


BENNES  V.  PHILADELPHIA  &  B.  BY.  00. 
(Sapreme  Court  of  PennsylvajDia.    Oct  7,  1918.) 

1.  Baitboads   *=»328(2)— Ceossino    Track— 
DcTT  TO  Stop. 

That  the  view  of  one  approaching  a  railroad 
crossing  was  impeded  by  cars  on  a  siding  did 
not  relieve  him  of  the  obligation  to  stop,  and 
imposed  the  further  duty  to  proceed  with  dae 
care;  but  8t<9ping  in  the  first  instance  was 
absolutely   essential. 

2.  RAQAOADa  «=>327(7)— Oaossiivo  Track  — 
DijTT  to  Stop. 

That  one  driving  in  a  bnggy  stopped  on  the 
tracks  of  a  railroad  at  a  crossing  was  not  a 
compliance  with  the  role  that  a  driver  shall 
stop,  look,  and  listen  before  going  on  the  track. 

S.  Bahaoads  «=>327(7>— CROBSina  Track— 
Dimr  to  Stop,  no. 
It  is  an  alMOlute  and  unbending  rule  that 
a  traveler  <w  public  highway  must  stop,  look, 
and  listen  at  a  point  before  crossing  any  rail- 
road tracks,  and  if  he  fails  to  do  so  before  he 
goes  on  any  track  he  is  guilty  of  contributory 
negligence,  and,  regardless  of  other  circum- 
stances, cannot  recover. 

4.  Raiiaoaos  «=>350(18) — Crossing  Track- 
Stopping— Qukstios  FOR  Jury. 

If  a  traveler  approaching  a  railroad  cross- 
ing has  stopped,  looked,  and  listened  at  a  point 
before  crossing  any  track,  and  then  proceeded, 
the  question  whether  he  exercised  proper  care 
in  crossing,  and  whether  it  was  necessary  for 
bim  to  stop  again,  was  for  the  jnry. 

5.  Raiuioadb  ^9827(1>— Crossing— Dctt  to 
Stop,  etc. 

The  mie  that  a  traveler  before  crossing  a 
track  of  a  steam  railroad  must  stop,  look,  and 
listen  for  approach  of  a  train  is  not  a  rule  of 
evidence  the  nonobserrancc  of  which,  while 
prima  facie  evidence  of  negligence,  may  be  ex- 
plained and  excused,  but  is  an  absolute  and  in- 
flexible rule  of  law. 

6.  Baiuboads  «=»327(7)— Crossing  Track  — 
Siding— OoNTRiBtJTORT  N'eoliobnce. 

l%at  the  first  track  met  by  a  traveler  at 
a  railroad  crossing  was  a  siding  did  not  relieve 


him  from  the  obligation  of  the  rule  to  stop,  look, 
and  listen  at  a  point  before  crossing  any  tracks. 

7.  Bailroadb  «=b328(3)— Crossing   Track- 
Obstructions— Duty  TO  Stop,  Ix>ok,  and 

lilSTEN. 

Where  a  traveler  stops  at  a  point  where 
an  obstruction  prevented  a  proper  view  of  the 
railroad  he  is  about  to  cross,  he  must  descend 
from  his  vehicle  and,  if  necessary,  walk  to  a 
point  where  the  prospect  is  clear. 

Simpson  and  Stewart,  JJ.,  dissenting. 

Appeal  from  Court  of  Oonunon  Pleas,  Phil- 
adelphia County. 

Trespass  by  Lettie  SCay  B«mer  against  the 
Philadelphia  &  Beading  Ballway  Company. 
Verdict  for  plaintiff  for  $13,500,  Judgment 
thereon,  and  defendant  appeals.     Reversed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKBR,  FRAZER,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

William  Clarke  Mason,  of  Philadelphia,  for 
appellant. 

Ueorge  Demmlng,  of  Philadelphia,  for  ap- 
pellee. 


FOX,  J.  l%ls  suit  was  brought  by  the 
plaintiff  to  recover  damages  for  the  death  of 
her  husband,  who  was  killed  at  a  grade  cross- 
ing of  the  defendant  company  at  Linfleld, 
Montgomery  county.  Pa.,  on  the  Ist  day  of 
May,  1915.  At  the  time  of  the  accident,  How- 
ard S.  Beimer,  the  husliand  of  the  appellee, 
was  driving  across  the  tracks  of  the  raUroad 
company  in  a  one-horse  buggy  about  half- 
past  five  in  the  afternoon. 

The  public  road  over  this  crossing  Is  4S 
feet  wide,  and  is  an  old,  well-defined  road. 
Just  before  the  public  road  crosses  the  rail- 
road tracks,  at  the  right-hand  approaching 
the  crossing  from  the  east,  there  is  a  spur  or 
side  track  leading  from  the  freight  station, 
which  ends  at  the  road  with  a  bumper.  At 
the  time  of  the  accident,  two  or  more  box 
cars  were  standing  close  to  the  bumper,  and 
this,  with  the  frelghthouse  and  freightshed, 
obscured  the  view  at  that  point  in  the  direc- 
tion from  which  the  train  approached.  The 
public  highway  crosses  over  five  tracks.  The 
first  track  is  another  siding,  which  is  known 
as  the  cold  storage  company  siding,  and  runs 
in  front  of  the  station  and  down  to  the  plant 
of  the  cold  storage  company.  The  next  track 
is  the  slow  speed,  north-bound  track.  Tlie 
third  track  is  the  fast  speed,  north-bound 
track.  The  fourth  track  is  the  fast  speed, 
south-bound  tra<^.  The  fifth  track  is  the 
slow  speed,  south-bound  track.  At  the  time 
of  the  accident,  according  to  the  testimony 
there  were  several  box  cars  also  on  the  cold 
storage  siding;  but  the  witnesses  differ  as 
to  the  precise  location  of  these  cars  and  the 
extent  of  the  obstruction  of  the  view. 
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John  L  Riegel,  a  dvll  engineer  called  by 
the  plaintiff  testifies  from  accurate  measure- 
ments as  to  the  conditions  existing  at  the 
point  of  crossing.  He  says  that,  in  addi- 
tion to  the  box  cars  which  were  on  the  cold 
storage  siding,  there  was  some  obstruction  of 
the  view  by  reason  of  the  station  and  Its 
bay  window,  the  telegraph  office,  and  a  tree 
In  front  of  the  telegraph  office,  as  well  as 
some  other  buildings.  The  testimony  of  Mr. 
Riegel  is  that,  if  there  were  no  cars  on  the 
cold  storage  siding,  a  view  of  the  trades  to 
the  south  can  first  be  obtained  at  a  point 
16%  feet  from  the  first  rail  of  the  cold  stor- 
age siding,  and  that  a  train  on  the  north- 
bound, slow  track  oould  be  seen  650  feet  away 
from  the  center  of  the  crossing,  and  5S0  feet 
away  on  the  north-bound,  fast  track,  on 
which  the  train  which  caused  the  acddoit 
was  approaching. 

[1]  If  therefore  Benner  had  stopped  at  a 
point  16%  feet  from  the  point  of  the  first 
track,  he  would  have  bad  some  view  of  the 
track  on  which  the  train  approadied.  The 
fact  that  his  view  was  impeded  by  cars  on 
the  cold  storage  siding  did  not  relieve  blm 
from  the  obligation  to  stop.  It  imposed  a 
further  duty  to  proceed  with  due  care,  but 
stopping  in  the  first  Instance  was  absolutely 
essential. 

Two  witnesses  were  produced  by  the  plain- 
tiff, who  saw  the  accident  and  the  action  of 
Benner  as  he  approached  the  crossing.  One 
John  Seeler,  an  Intending  passenger,  was 
waiting  on  the  station  platform,  on  the  south- 
ern end.  This  witness  says  that  Benner 
drove  up  to  the  first  track  or  siding,  and 
that  at  a  point  actually  on  the  tracks,  with 
the  horses'  front  feet  between  the  first  track 
and  the  slow,  north-bound  track,  he  stopped 
for  a  few  seconds.  The  top  of  the  buggy 
was  up.  The  witness  could  not  tell  Just 
what  Benner  did  after  he  drove  on  the 
track.  After  stopping  for  a  few  seconds,  he 
drove  on  at  a  slow  walk ;  and  Just  after  he 
started  a  fast  express  train  came  around  the 
curve,  and  Benner  was  struck  and  killed. 

The  other  witness,  James  Boyle,  was  com- 
ing from  the  opposite  direction  from  Benner, 
and  was  about  90  feet  from  the  first  track  on 
the  other  side  of  the  railway,  facing  Benner. 
He  saw  Benner  drive  up  on  the  track  and 
stop,  lean  forward,  look  first  to  the  south 
and  thMi  to  the  north,  and,  after  a  few  sec- 
onds' pause,  start  to  drive  towards  the  wit- 
ness. The  testimony  of  both  these  witnesses 
concurs  as  to  what  actually  happened.  Nei- 
ther of  the  witnesses  heard  any  signal  given 
by  the  train,  nor  did  they  hear  the  noise  of 
the  train  until  the  engineer  blew  several 
short  whistles,  indicating  the  emergency 
that  had  arisen. 

[2]  It  is  perfectly  clear,  therefore,  from 
the  testimony  offered  by  the  plaintiff  that 
Benner  did  not  stop,  look,  and  listen  before 
he  crossed  any  of  the  tracks.    It  Is  true  that 


he  stopped  on  the  traces,  bat  that  Is  not  a 
compliance  with  the  rule. 

[3, 4]  The  learned  Judge  of  the  court  below 
submitted  the  case  to  the  Jury  and  entered 
Judgement  <m  the  verdict,  assigning  as  a  rea- 
son therefor  that,  as  the  accident  did  not 
happen  on  the  c<dd  storage  siding,  the  fail- 
ure of  Benner  to  stop  before  he  entered  on 
this  track  was  not  negligence.  He  further 
held  that  the  question  of  whether  or  not  he 
was  negligent,  as  be  was  Injured  on  one  of 
the  other  tracks,  under  all  the  circumstances 
was  to  be  submitted  to  the  Jury  and  determ- 
ined by  them.  This  is  not  the  law.  It  is 
an  absolute  and  unbending  rule  that  a  travel- 
er upon  the  public  highway  must  stop,  look, 
and  listen  at  a  point  before  he  crosses  any 
tracks.  If  he  has  done  this  and  then  pro- 
ceeds, the  question  whether  or  not  be  has 
exercised  pr(^>er  care  in  crossing  the  railroad 
as  he  proceeds,  and  whether  it  is  necessary 
for  him  to  stop  again,  is  a  question  for  the 
Jury.  But  if  be  falls  to  stop,  look,  and  listen 
before  he  goes  on  any  track,  he  is  thereby 
convicted  of  negligence,  and,  no  matter  what 
the  other  drcumstances,  he  cannot  recover. 

[S]  In  Ihrig  V.  Erie  Ballroad  Co.,  210  Pa. 
98,  59  AtL  686,  It  is  said: 

"It  is  argued  that  the  rule  that  a  traveler 
before  crossing  the  trades  of  a  steam  railroad 
must  stop,  look,  and  listen  for  the  approach 
of  a  train,  is  not  a  fixed  rule  to  be  observed  un- 
der all  circumstances,  but  only  a  reasonable  re- 
quirement, the  nonobservance  of  which,  while 
I>rima  facie  evidence  of  negligence,  may  be  ex- 
plained and  excused.  That  this  proposition 
cannot  be  sustained  under  the  decisions  is  clear. 
There  is  no  breaking  nor  wavering  in  the  line  of 
cases  extending  back  nearly  40  years,  which 
hold  that  the  rule  is  inflexible  and  admits  of 
no  exceptions,  and  that  a  failure  to  observe  it  is 
not  merely  evidence  of  negligence  but  is  negli- 
gence per  se.  There  has  been  no  clearer  state- 
ment of  the  rule  than  that  made  by  the  present 
Chief  Justice  in  Aiken  v.  Penna.  Railroad  Co., 
130  Pa.  380  [18  AU.  619,  17  Am.  St.  Rep.  775]: 
'It  is  not  a  rule  of  evidence  but  a  rule  of  law, 
peremptory,  absolnte,  and  unbending;  and  the 
jury  can  never  be  permitted  to  ignore  it,  to 
evade  it,  or  to  pare  it  away  by  distinctions  and 
exceptions.' " 

[S]  What  the  appellee  asks  ns  to  do  in  the 
present  case  is  to  make  an  exception  of  this 
case  and  to  say  that,  because  Benner  was 
not  injured  on  the  first  track,  his  failure  to 
stop  before  crossing  it  did  not  produce  the  ac- 
ddent.  This  Is  bending  the  rule  which  has 
been  declared  to  be  unbending.  No  one  can 
say  that,  if  be  had  stopped  at  a  point  before 
crossing  the  first  track  a  suffident  length  of 
time  to  make  proper  observation,  he  would 
not  have  discovered  the  approach  of  the 
train,  or,  if  he  had  stopped  and  procee<]e<l, 
would  not  have  reached  the  scene  of  the  ac- 
ddent  soon  enough  to  collide  with  the  train 
that  killed  him.  The  fact  that  the  first  track 
was  a  siding  did  not  relieve  Benner  from  the 
obligation  of  the  rule.    This  is  clearly  point- 
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ed  oat  by  Hie  late  Ur.  Justice  Potter  In  Peo- 
[des  ▼.  Peniuu  B.  B.  Co.,  261  Pa.  276,  8ft 
AtL  «S2. 

It  Is  further  ar^ed  that  Benner  was  t»- 
lieved  from  the  obligation  to  stop  because  of 
the  obstructions  which  prerented  his  view 
before  crossing  the  cold  storage  siding ;  but. 
If  this  be  true,  another  duty  was  Imposed 
upon  him.  It  was  his  duty  to  alight  and  go 
to  a  point  where  he  could  make  a  propw  ob> 
serration. 

[7]  "When  a  driver  stops  at  a  point  where 
an  obstruction  prevents  a  proper  view  of  the 
railroad  he  is  about  to  cross,  he  must  de- 
scend from  his  vehicle,  and,  if  necessary, 
walk  to  a  point  where  the  prospect  Is  clear." 
Slever  v.  Pittsburgh,  C,  O.  &  St  L.  B.  B. 
Co.,  252  Pa.  1,  97  Atl.  116;  Karle  v.  Philadel- 
phia ft  Beading  Bailway  Co..  248  Pa.  196, 
93  Atl.  1001;  Mankewlcz  v.  Lehl^  Valley 
B.  B.  Co.,  214  Pa.  386,  63  AtL  604 ;  Khiter  v. 
Pesina.  B.  R.  Co.,  204  Pa.  497,  64  Att.  276,  93 
Am.  St.  B^.  796. 

We'  therefore  hold  that  the  plaintiff^  case 
develops  sudi  evidence  of  negligence  on  the 
part  of  Benner,  the  decedent,  that,  notwith- 
standing the  alleged  negUgence  of  the  rail- 
way company,  there  can  be  no  recovery. 

The  fifth,  sixth,  and  eighth  asslgmnentB  of 
error  are  therefore  sustained,  and  the  Judg- 
ment Is  reversed. 

SIMPSON,  J.  (dissenting).  The  verdict 
and  Judgment  below  were  for  the  plaintiff. 
This  court  now  proposes  to  enter  Judgment 
for  the  defendant  non  obstante  veredicto.  In 
considering  whether  or  not  such  a  Judgment 
ought  to  be^ entered,  of  course  every  fact  and 
Inference  of  fact,  favorable  to  plaintiff,  which 
a  Jury  might  find  to  be  true,  must  be  con- 
clusively accepted  as  true;  and  every  alle- 
gation of  fact,  unfavorable  to  plaintiff,  which 
a  Jury  might  reject,  must  be  rejected.  View- 
ed In  this  light  and  leaving  out  of  considera- 
tion for  the  present  the  presumption  of  law 
hereinafter  considered,  the  relevant  facts  of 
the  case  are  as  follows: 

At  Llnfleld,  Montgomery  county,  Pa.,  a 
public  road  crosses  the  railroad  tracks  of  the 
defendant  company.  At  the  time  of  the  ac- 
cident there  were  no  safety  gates,  automatic 
bdls,  flagmen,  or  other  devices  there  to  warn 
those  about  to  cross  the  tracks.  There 
were  six  tracks  running  approximately  north 
and  south.  Looking  from  east  to  west,  the 
first  was  a  siding,  which  did  not  cross  the 
road.  The  second  was  also  a  siding,  which 
ran  to  a  nearby  private  cold  storage  plant. 
The  other  four  were  the  r^^ular  railroad 
trades,  upon  which  defendant  transported 
passengers  and  freight  to  distant  points, 
nie  second  of  said  four  tracks  was  the  fast 
north-bound  passenger  track.  .  Not  far  to  the 
tooth  of  the  crossing,  the  tracks  curved  to 
the  west,  and  were  soon  lost  to  view.  At  the 
distance  of  1,294  feet  south  was  a  whistle 


board,  opposite  whidi  it  was  the  duty  of  de- 
fendant's engineers'  traveling  northwardly 
to  give  warning  of  the  approach  of  their 
trains,  to  those  about  to  cross  the  tracks  at 
said  public  road-  At  the  time  of  the  aod- 
dent,  there  were  freight  cars  upon  both  sid- 
ings, not  then  being  moved,  and  so  placed  by 
defendant  as,  wiOi  buildings,  trees,  etc.,  to 
render  it  Impossible  for  those  traveling  on 
road  towards  the  west  to  see  up  and  down 
the  four  regular  tracks  at  any  place  until  a 
point  on  or  beyond  the  cold  storage  siding 
was  reached.  The  southward  view  from  that 
point  was  about  500  feet,  and  the  distance 
from  that  point  to  the  nearest  rail  of  the 
fast  north-bound  passenger  track  was  about 
20  feet.  The  space  between  the  tracks  was 
7  feet  4  inches,  and  between  the  two  rails  of 
the  same  track,  4  feet  8^  Inches.  At  the  time 
of  the  accidMit  there  was  a  strong  wind 
blowing  from  this  north,  tending  to  render  ob- 
Bcore,  if  not  prevent,  the  hearing  of  sounds 
from  the  south. 

At  that  time  plaintiff's  husband  was  driv- 
ing westwardly  on, said  road.  He  was  alone 
in  a  buggy.  The  distance  from  the  nose  of 
the  horse  to  the  buggy  was  approximately 
9  to  10  feet  No  witness  saw  him  stop  before 
he  reached  and  was  on  or  partly  over  the 
cold  storage  siding.  Some  witnesses  say  he 
did  not  stop  before  then,  some  that  he  did 
not  stop  at  all,  but  one  said  he  might  have  so 
stopped,  but  the  witness  did  not  see  it.  His 
supposed  failure  to  stop  before  reaching  the 
cold  storage  siding  constitutes  the  allied 
contributory  negligence  herein  charged 
against  him.  When  he  reached  the  point  on 
or  partly  over  the  cold  storage  siding,  which 
was  the  first  point  where,  as  above  stated,  he 
could  lb  fact  see  up  and  down  the  tracks,  he 
stopped,  looked,  and  listened,  but,  seeing 
aud  hearing  nothing,  drove  forward,  and 
was  struck  and  killed  by  an  express  train  on 
the  fast  north-bound  passenger  track.  No 
whistle  was  blown  or  bell  rung  at  the  whistle 
board  or  thereafter,  or  any  warning  given 
until  the  train  was  about  150  feet  from  the 
crossing,  when,  according  to  the  engineer,  he 
"opened  the  whistle,  gave  an  awful  shriek 
and  applied  the  emergency  brakes,"  scaring 
the  horse,  which  was  then  upon  said  fast 
north-bound  passenger  tracks,  causing  it  to 
rear  and  plunge  without  going  forward.  He 
also  says  the  train  was  traveling  at  the  rate 
of  59  mUes  an  hour.  It  struck  the  horse  and 
buggy  midway,  throwing  the  horse  to  the 
westward  100  feet  north  of  the  crossing,  and 
entirely  clear  of  the  tracks,  and  deceased  to 
the  eastward  132  feet  north  of  the  crossing 
into  a  ditch  between  the  two  sidings.  When 
the  train  Itself  was  stox^ped,  its  last  coach 
was  450  feet  north  of  the  crossing. 

Under  the  above  facts,  it  is  admitted  that 
the  case  was  for  the  Jury  on  the  question  of 
defendant's  negligence;  but  it  is  contended, 
and  the  opinion  of  the  majority  of  the  court 
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decides,  that  deceased's  alleged  failure  to 
stop  before  crossing  the  cold  storage  sldlsig 
constltnted  conclusive  evidence  of  bis  con- 
tributory n^llgence. 

I  cannot  concur  In  that  conclusion.  In.  ef- 
fect, It. holds  that  a  man  may  be  adjudged 
guilty  of  contributory  negligence,  and  the  de- 
fendant who  has  Injured  him  relieved  of  all 
liability,  although  In  fact  he  was  guilty  of 
no  negligence  which  contributed  to  his  In- 
Jury.  The  utmost  point  to  which  the  ma- 
jority opinion  Is  willing  to  go  Is  In  the  state- 
ment that — 

"No  one  can  say  that,  if  he  bad  stopped  at  a 
point  before  cros»ng  the  first  track  [thereby 
meaning  the  cold  storage  siding]  a  sufficient 
lengtti  of  time  to  make  proper  observation,  he 
would  not  have  discovered  the  approach  of  the 
train,  or  if  he  had  stopped  and  proceeded  he 
would  have  reached  the  scene  of  the  accident 
soon  enough  to  collide  with  the  train  that  killed 
him." 

But  "If  no  one  can  say"  whether  or  not  he 
was  guilty  of  contributory  negligence,  the 
law  can  and  does  say  that  he  was  not ;  for 
"be  who  avers  a  fact  In  excuse  of  his  own 
misfeasance  must  prove  It"  Beatty  v.  Gil- 
more,  16  Pa.  463,  55  Am.  Dec.  614 ;  Ooolbroth 
V.  Penna.  R.  K.  Co.,  209  Pa.  433,  58  Atl.  808. 

Inasmuch,  therefore,  as  admittedly  there 
was  sufllclent  evidence  from  which  the  Jury 
could  and  did  find  the  defendant  guilty  of 
negligence,  the  syllogism  Is  complete:  (a) 
Defendant  was  guilty  of  negligence  In  killing 
plaintiff's  husband ;  (b)  unless  plaintiff's  hus- 
band was  guilty  of  contributory  negligence, 
plaintiff  can  recover  for  defendant's  negli- 
gence ;  (c)  plaintiff's  husband  was  not  guilty 
of  contributory  negligence,  for  the  reason 
that  "no  one  can  say"  that  he  was.  *  Hence 
plaintiff  can  recover. 

Notwithstanding  this  logical  conclusion, 
the  majority  opinion  says  she  cannot  recover 
because,  as  It  is  alleged,  her  husband  did  not 
"stop"  before  crossing  the  cold  storage  sid- 
ing, as  he  was  bound  to  do,  in  compliance 
with  the  "absolute  and  unbending  rule  that 
a  traveler  upon  the  public  highway  must 
stop,  look,  and  listen  before  he  crosses  any 
tracks."  If  this  case  was  within  the  reason 
and  spirit  of  that  rule,  which  was  adopted  by 
this  court  more  than  half  a  century  ago,  and 
has  been  adhered  to  steadfastly  ever  since, 
then  must  we  apply  it  here,  however  much 
we  may  doubt  the  propriety  of  a  court  (whose 
only  duty  is  to  decide  as  to  the  legal  rights 
and  liabilities  of  the  particular  litigants  be- 
fore it)  foreclosing  the  rights  of  future  un- 
heard litigants,  hy  an  arbitrary  rule,  without 
legislative  action,  when  In  the  nature  of 
things  the  rights  of  those  future  litigants 
may  be  materially  different,  owing  to  the 
varying  facts.  Since  that  rule  was  first 
adopted  and  published,  the  members  of  31 
Legislatures  and  one  constitutional  conven- 
tion have  been  elected,  met,  and  adjourned, 


leaving  it  still  in  force,  and  because  thereof, 
despite  dotibts  as  to  the  wisdom  of  making  it 
arbitrary,  stare  decisis  compels  our  adher- 
ence to  it  now,  however  much  plaintiff  may 
suffer  by  reaaoa  thereof.  In  these  later  days, 
however,  whea  our  people  have  been  le^m- 
iag  anew  to  respect  the  rights  and  liberties  of 
others,  and  thereby  to  preserve  our  own,  we 
ought  not  to  extend  that  rule  beyond  its, 
reason  and  spirit,  to  the  injury  of  any  one. 
In  the  Interests  of  Justice  the  courts  are 
swift  to  confine  acts  of  assembly  within  their 
reason  and  spirit.  A  fortiori  should  th«y  do 
so  with  th^  own  arbitral?  and  unbending 
rules,  lest  those  selected  to  administer  justice 
may  be  the  means  of  wholly  defeating  it. 

Moreover,  the  purpose  of  adopting  this  rule 
as  a  fixed  and  arbitrary  one,  and  of  now  en- 
forcing it,  is  that  our  people  ntay  know  that 
they  and  those  dependent  npou  them  will 
alone  be  the  sufferers  if  they  do  not  give 
heed  to  it,  thereby  bnildtng  op  the  habit  of 
obedience  to  its  requirements.  Bnt  Jto  ex- 
tend It  as  now  proposed  would  not  aid  in  ac- 
complishing that  purpose,  for  it  would  run 
counter  to  the  habits  and  customs  of  our  peo- 
ple, and  a  rule  which  does  that  would  not  In 
practice  obtain  even  a  passing  currency.  He 
little  knows  our  American  people  who  Ima- 
gines that  they  will  ob^  a  rule  which  useless- 
ly attempts  to  delay  them  In  the  ends  they 
seek  to  accomplish.  Tell  than  they  must  not 
cross  a  siding  wherever  cars  are,  or  are  soon 
liable,  to  be  shifted,  and  they  will  understand 
and  recognize  that  they  should  obey  it.  But 
tell  them  that  they  must  not  do  so  though 
there  Is  no  motive  power  on  the  siding  with 
which  to  move  the  cars,  and  they  will  neither 
understand  nor  obey.  Over  a  siding,  in  the 
condition  the  cold  storage  siding  was  at  the 
time  of  this  accident,  even  the  proverbial  tor- 
toise could  have  passed  in  safety.  Every  one 
who  then  saw  the  siding  knew  that  was  so; 
and  every  one,  even  all  those  who  adopted  and 
those  who  enforce  the  rule  of  "stop,  look, 
and  listen,"  In  all  human  probability  would 
have  acted  Just  as  plaintiff's  husband  did. 
To  say  then  that  plaintiff  cannot  recover  be- 
cause it  is  alleged  that  her  husband  did  not 
do  a  useless  thing,  which  no  one  else  ever 
does,  Is  to  punish  her,  though  both  she  and 
her  husband  were  innocent,  and  benefit  no 
one  but  the  defendant,  which,  the  Jury  has 
found,  did  her  a  most  grievous  wrong. 

The  opinion  of  the  majority,  after  saying 
that  the  deceased  should  have  stopped  before 
entering  upon  the  cold  storage  siding,  asserts 
that  if  he  had  done  so^  and  then  proceed- 
ed— 

"the  question  whether  or  cot  be  had  exercised 
proper  care  in  crossing  the  railroad  as  he  pro- 
ceeds, and  whether  it  is  neces-sary  for  him  to 
stop  again,  is  a  question  for  the  jury." 

That  is,  the  majority  opinion  concludes 
that,  if  he  had  stopped  where  he  could  have 
seen  nothing,  the  iiuestlou  would  have  been 
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<xie  for  the  Jury,  even  though  he  cHd  not 
stop  between  the  siding  and  the  main  trai^a, 
where  alone  he  could  Bee  before  entering  up- 
on the  dangeroQs  part  of  the  crossing.  To 
Justify  that  conclusion,  the  majority  opinion 
says  that  if  he  "had  stopped  at  a  point  16^ 
feet  from  the  first  track  (the  cold  storage  sid- 
ing) be  would  have  had  some  view  of  the 
track  npon  which  the  train  approached,"  over- 
looking the  fact  that  the  witness  relied  on 
for  that  conclusion  had  said,  as  Indeed  quot- 
ed In  the  majority  opinion  Itself,  that  this 
would  have  been  so  only  "If  there  were  no 
cars  on  the  cold  storage  siding,"  where  In 
fact  there  were  then  •such  cars;  and  over- 
looking also,  as  testified  to  by  three  witness- 
es, that  no  view  could  be  obtained  anywhere 
short  of  the  (xiUL  storage  siding.  Moreover, 
Instead  of  the  law  being  as  stated  in  that 
excerpt,  the  precise  reverse  la  true,  for  It 
has  beok  repeatedly  bdd  that  It  is  negligence 
per  se  to  stop  only  at  a  point  where  you 
cannot  see.  Ely  v.  Pittsburgh,  O.,  C.  *  St. 
L.  Ry.,  158  Pa.  233,  237,  27  Atl.  970;  Manke- 
wlc8  V.  Lehigh  Valley  R.  R.,  214  Pa.  386,  63 
Atl.  e04;  Blstlder  v.  Lehigh  Valley  R.  R., 
224  Pa.  615,  73  Atl.  940. 

There  are  not  lees  than  three  answws  to 
the  allegation  of  conclusive  contributory  neg- 
ligence In  this  case: 

First.  PlalnttfTs  decedent  was  killed,  and 
from  that  fact  arises  a  presumption  that  he 
did  "stop,  look,  and  listen,"  at  the  right  place, 
and  continued  to  perform  his  duty  through- 
out :  and  that  presumption  alone  is  snfladent 
to  carry  the  case  to  the  Jury,  even  though 
there  be  strong  evidence  to  the  contreiy. 
Penna.  R.  R.  Co.  v.  Weber,  76  Pa.  1S7,  18 
Am.  Rep.  407;  Penna.  R.  Jl.  Co.  v.  Weiss,  87 
Pa.  447 ;  Blauvelt  v.  Delaware,  L.  ft  W.  R.  R. 
CV).,  206  Pa.  141,  65  Atl.  857;  Patterson  t. 
Pittsburgh,  C,  C.  ft  St.  L.  R.  R.  Co.,  210  Pa. 
47,  59  .\tl.  318 ;  Hugo  v.  Baltimore  &  Ohio 
E.  R.  Co.,  238  Pa.  594,  86  Atl.  482. 

In  Penna.  R.  R.  Co.  t.  Weiss,  supra,  it  la 
Mid: 

"The  presumption  of  a  fact  in  law,  which 
carries  a  case  to  a  jury,  necessarily  leaves  thorn 
in  possession  of  the  case.  True,  the  evidence 
to  rebut  the  presunvtion  may  be  very  strong, 
yet  it  is  a  matter  for  the  jury  and  not  for  the 
court  Tlie  force  of  the  evidence  may  or  ma; 
not  be  sufficient  to  convince  them  that  the 
natural  presumption  arising  from  human  in- 
atinct  is  repelled.  But  before  they  can  come  to 
this  conclusion  they  must  consider  the  cir- 
cnmstaoces  under  which  the  repelling  witnesses 
testify.  They  may  be  such  as  not  to  convince 
a  rational  mind  that  the  deceased  heedlessly 
mshed  into  danger,  or  the  character  of  the  wit- 
nesses and  their  appearance  before  the  jury 
may  render  them  unworthy  of  belief,  eonse- 
qnently  the  Jury  only  can  determine  the  fact 
put  in  issue  by  the  presumption  of  law." 
«  • 

It  is  true  that,  if  plaintiff's  case  had  itself 
overthrown  the  presumption,  the  court  would 
have  been  bound  to  decide  according  to  the 


fact  thus  proved,  tmt  sucdb  testimony  must 
be  "clear  and  IndLvatable" ;  and  It  may  be 
said  here,  as  was  said  in  linger  v.  Philadel- 
phia, B.  ft  W.  R.  B.  Co.,  217  Pa.  106,  109,  66 
AtL  230,  2S6: 

"The  plaintiff's  case  rested  upon  the  presump- 
tion of  care,  onrebuttcd  by  proof  that  would 
have  warranted  the  court  in  holding  that  it  was 
overcome,  and  upon  testimony  tending  to  show 
negligence  on  the  part  of  the  defendant.  It  was 
clearly  for  the  jafj." 

Second.  Hid  deceased  stopped  at  the  point 
suggested  in  the  majority  opinion,  Jie  could 
have  seen  nothing.  Three  witnesses  so  testi- 
fied. But,  assuming  that  he  could,  the  dis- 
tance he  could  have  seen  was  500  feet  The 
train  was  traveling  at  the  rate  of  69  miles 
per  hour,  and  to  cover  the  600  feet  would 
have  required  less  than  six  seconds.  The 
point  where  the  majority  opinion  suggests 
that  he  might  have  stopped  was  16^  feet 
east  of  the  east  rail  of  the  cold  storage  sid-  , 
Ing.  If  he  had  bad  a  fiying  start  and  drivea 
his  horse  at  a  speed  of  5  miles  an  hour,  it 
would  have  required  over  6^  seocmds  to 
have  traversed  the  distance  to  the  point 
where  he  was  'struck,  and  during  all  that 
time,  until  too  late  to  avoid  the  accident,  ho 
would  have  had  no  view  of  the  on-coming 
train. 

When  he  approached  the  crossing,  he  had 
the  Choice  of  not  stopping  at  all,  which  from 
ample  evidence  the  Jury  found  was  not  what 
he  did  do ;  or  of  stopping  where  the  majority 
(pinion  says  he  might  have  stonted,  and 
where,  as  three  witnesses  testified,  he  could 
have  seen  nothing  if  he  did ;  or  of  stopping 
at  the  point  where  it  is  alleged  he  first  did 
stop,  and  where  for  the  first  time  he  had  a 
view  of  the  tracks.  Tbln  was  on  or  partly 
over  the  cold  storage  sldlfig.  If  it  be  that 
he  took  the  risk  of  an  Injury  from  a  train 
on  that  siding,  the  answer  is  he  received  no 
such  Injury,  and  that  act  In  no  way  contrib- 
uted to  the  Injury  he  did  receive.  If  he  had 
stopped,  where  the  majority  opinion  says  he 
should  have  stopped,  or  at  any  point  stwrt  of 
the  cold  storage  siding,  in  view  of  the  fact 
that  he  could  see  nothing,  the  only  thing  he 
could  have  done  would  have  been  to  tie  his 
horse  or  get  some  one  to  hold  it — for  he  would 
have  been  guilty  of  negligence  had  he  left 
it  unfastened  and  unattended  on  the  public 
highway — alight  from  his  buggy,  and  go  for- 
ward, risking  the  imaginary  danger  of  the 
cold  storage  siding,  and  stop,  look,  and  listen 
at  the  very  place  he  actually  did,  then  return, 
untie  the  horse,  enter  the  buggy,  and  drive 
over  the  same  ground  he  had  walked  over, 
and  then  beyond  and  across  the  tracks.  Thus 
to  do  would  have  occupied  at  least  three  times 
that  required  for  a  train,  traveling  as  this 
one  was,  to  reach  the  point  where  he  was 
killed,  even  though  it  was  at  the  farthest 
visible  distance  away  when  he  started  back. 

Obviously,  therefore,  the  only  reasonable 
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and  sensible  Odng  to  do  was  exactly  wbat  be 
did.  Neither-  in  this  class  of  cases,  nor  any 
otber,  does  the  law  require  of  a  man  that  he 
do  a  vain  and  nseless  thing,  and  so  we  said 
In  Bard  t.  Philadelphia  &  Reading  By.  OOm 
189  Pa.  94,  99,  48  AU.  684.  Or,  as  was  said 
In  Barthelmas  r.  L.  S.  &  M.  S.  By.  Co.,  225 
Pa.  597,  601,  74  AU.  556: 

"The  rule  which  imposes  on  the  traveler  the 
duty  of  stopping,  looking,  and  listening  before 
entering  on  a  crossing,  implies  antecedently  that 
there  is  a  safe  place  where  he  may  stop,  and, 
by  the  exercise  of  his  senses  of  seeing  and  hear- 
ing, inform  himself  as  to  the  situation  with 
respect  to  safety." 

In  this  case  deceased  did  stop  at  the  very 
first  place  where  he  could  see  and  bear,  and 
yet  the  opinion  of  the  majority  condemns 
him  because  he  did  not  do  that  which,  by 
the  verdict  of  the  Jury,  founded  on  the  testi- 
mony of  three  witnesses,  and  by  mathemati- 
cal demonstrations,  would  have  been  a  vain 
and  useless  thing  even  If  done. 

Third.  Moreover,  the  opinion  of  the  ma- 
jority is  in  direct  antagimlsm  to  the  reason 
and  spirit  of  the  rule  Itself.  It  will  hardly 
be  contended  that  a  ftdlnre  to  stop,  look,  and 
listen  would  relieve  a  negligent  defendant 
from  liability.  If,  for  Instance,  plaintiff  would 
have  gotten  safely  across  but  for  a  defect  in 
the  crossing  Itsdf.  At  any  rate,  we  beid  in 
Baughmen  v.  Shenango  &  Allegheny  B.  B. 
Co.,  92  Pa.  835,  37  Am.  Bep.  690,  that  such  a 
contention  Is  of  no  avalL  What  then  is  the 
reason  for  the  rule?  In  North  Penn.  B.  B. 
Co.  V.  Heileman,  49  Pa.  60.  88  Am.  Dec.  482, 
It  is  said  that  the  reason  is  because  "the 
movement  on  railroads  Is  necessarily  so  rap- 
id, and  the  consequences  of  collision  so  disas- 
trous." As  those  disastrous  consequences  are 
the  result  of  the  rapid  movement,  it  follows 
that  the  reason  of  the  rule  is  the  necessary 
rapidity  of  railroad  traveL  It  Is  for  that 
very  reason  that  we  have  not  required  those 
crossing  trolley  tracks  to  stop  before  so  do- 
ing, de^ite  the  very  high  speed  with  which 
tbe  trolleiyB  run.    Carson  t.  Federal  St  & 


P.  y.  1^.  Co.,  147  Pa.  219,  23  AtL  369,  1& 
U  B.  A.  257,  30  Am.  St  Bep.  727;  Callahan 
V.  PhUadelphla  TracUon  Co.,  184  Pa.  425,  39 
AU.  222;  Haas  v.  Chester  St  By.  Co.,  202 
Pa.  145,  61  AU.  744. 

But  the  like  reason  exists  in  r^ard  to  sid- 
ings leading  only  to  private  plants.  Trains 
move  slowly  thereover,  much  slower  than 
the  trolley  cars  on  their  tracks;  and  tbe 
movement  of  cars  on  such  sidings  is  much 
less  frequent  than  those  on  trolley  tracks. 
Consequently,  a  no  more  stringent  rule 
should  be  ai^lled,  and  no  case  suggests  oth- 
erwise unless  it  be  Peoples  v.  Penna.  B.  R., 
251  Pa.  275,  96  Atl.  652,  dted  In  the  opinion 
of  the  majority.  If  that  case  applied  a  more 
stringent  rule,  I  would  be  in  favor  of  so 
modifying  it  as  to  conform  to  reasonable  re- 
quireoients.  But  It  does  not  do  so.  There 
the  plalntiC  was  injured  on  the  siding  itself. 
whl<^  was  "In  frequent  and  daily  use  by  tbe 
railroad  company."  Had  he  looked  be  would 
have  seen  that  the  cars  on  that  siding  were 
then  being  shifted,  but  he  did  not,  and  his 
automobile  was  struck  "Immediate  upon 
its  getting  upon  the  railroad  track."  In  the 
present  case  there  was  no  injury  upon  tbe 
siding.  That  was  crossed  in  safety,  as  it  was 
plainly  to  be  been  it  could  be ;  and  stopping 
on  it  in  order  to  look  and  listen,  was  the  only 
safe  and  sensible  thing  to  do  before  attempt- 
ing to  cross  the  dangerous  main  tracks. 

Perhaps  the  case  in  our  reports,  which  is 
most  nearly  like  tbe  present,  is  Gray  v.  Pen- 
na. B.  &,  172  Pa.  383,  33  AU.  697.  There,  as 
here,  there  was  a  siding  and  main  track,  tbe 
former  occupied  by  freight  cars  which  ob- 
structed a  view  of  the  latter  until  the  former 
was  passed.  Deceased  "stopped  on  tbe  side 
track  at  the  end  of  the  freight  cars,"  and 
was  killed  while  crossing  the  main  track. 
We  permitted  a  recovery  by  i^aintiff. 

In  my  Judgment  this  case,  upon  the  evi- 
dence, was  for  the  Jury,  and  for  that  reason 
I  dissent  from  the  Judgment  of  the  majority. 

STEWABT,  J.,  Joins  in  this  dissent 
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BURPEB  et  aL  ▼.  BUBPEK  et  aL 

(Sapreme  Judicial   Ck>urt  of  Maine.     Jan.  1, 
1919.) 

1.  PARTXtlOIf    «=»22— JUBIBDIOnOK— LOW    — 

Effzot  or  AosKftmNTs. 
Conrt,  having  acquired  jurladiction  hy  the 
.  GHng  of  a  bill  for  partition  and  service  of  pro* 
nss,  cannot  be  deprived  of  that  jariedlcdon  bj 
proceedinsa  afterwaida  taken  by  defendants  un- 
der Rev.  St  1916,  c.  62,  Si  15-28,  to  eBtabliah 
t,  proprietary  corporation  and  to  make  a  divi- 
■ion. 

2.  PABTrnoN  «=s>S6(2)— Pi.XA0iNfl— exuiH. 

In  a  bill  for  partition,  the  seiain  of  the 
plaintiffs  ia  to  be  alleged  as  it  stood  at  the  com- 
mencement of  the  action. 

8.  Pabtition  e=»77(4)— Obdbb  or  Saix— Svrr- 

nCIEITCT  or  FiNDISO. 

Bill  for  partition,  alleging  that  owing  to  the 
construction  of  .baildings  and  the  small  fraietioi)f 
al  interesta  owned  by  the  tenants  in  common, 
the  property  could  not  be  divided,  and  findings 
that,  "because  of  the  nature  and  condition  of 
the  property  and  the  number  and  variety  of  the 
fractional  interesta,  the  premises  are  not  sus- 
ceptible of  physical  division  and  separate  oc- 
cupancy," and  that  the  property  does  not  ad- 
mit of  such  a  division  as  woiild  fully  protect  the 
riffats  of  all  parties,  were  sufficient  aa  a  basis 
for  an  order  of  sal*. 

Appeal  from  Supreme  Judicial  Conrt, 
Knox  County,  in  Equity. 

Bill  for  partition  by  Isabdle  F.  Burpee 
and  others  against  Edgar  A.  Burpee  and  ofh- 
ets.  From  a  decree  ordering  a  sale  of  the 
property,  the  defendants  appeal.  Appeal  dis- 
missed, and  decree  aiBnned. 

Argued  before  HANSON,  PHILBBOOK, 
DDMN,  MOBBIIiU  WILSON,  and  DSAr 
SX,}X 

A.  8.  Utdefleld,  ot  Bodiland,  for  appel- 
lants. 

wm  a  Atkins  and  Qeorge  W.  Heselton, 
both  of  Gardiner,  for  aroelleea. 

HOHRILL,  J.  six  of  the  defendants  In 
this  proceeding,  representing  a  threeKjuarters 
Interest  in  tUe  common  property,  appeal  from 
a  decree  of  the  sitting  Justice  ordering  a  sale 
of  the  property  owned  in  common  by  the 
parties  to  this  bfll.  Two  grounds  of  appeal 
are  r^ed  upon. 

1.  After  the  bill  was  filed  and  before  an- 
swering, the  defendants  who  are  now  appel- 
lants undertook,  against  the  protest  of  the 
plaintiffs  and  two  defendants,  to  organize  a 
corporation  under  chapter  62,  sections  15  to 
28,  of  the  Revised  Statutes  of  1916.  Pur- 
niant  to  a  warrant  issued  by  a  justice  of 
the  peace,  tbe  defendants  met  on  the  21st 
day  of  October,  1916,  and  organized  a  cor- 
poration.   Jotan  A.  Burpee  and  Annie  T.  Ty- 


ler, two  of  tbe  defendants,  who  are  now  act- 
ing In  barmony  •  with  the  plalnttfTs,  were 
present,  but  apparently  took  no  part  in  tbe 
proceedings  except  to  prasent  tbe  protests  of 
tbe  dissenting  owners  representing  tbe  one- 
quarter  Interest 

At  tbe  meeting  for  organization  under  an 
article  in  the  call,  "To  divide  or  dispose  of 
said  property  if  a  majority  shall  so  rote, 
and  determine  what  division  or  disposition 
thereof  shall  be  made,"  tbe  owners  of  the 
three-quarters  interest  voted  to  divide  tbe 
property,  and  assigned  to  themselves  a  cer- 
tain portion  ot  tbe  common  property,  and  to 
tbe  protesting  owners  a  certain  other  por- 
tion. By  virtue  of  these  proceedings  tbe 
majority  now  contend  tbat  tbe  common  prop- 
erty bas  been  legally  divided,  and  tbat  they 
are  not  now  owners  of  any  real  estate  as 
tenants  in  common  with  tbe  plaintUfs  and 
t>ttaer  defendants.  This  contention  cannot  be 
sustained. 

Tbe  statute  In  question  is  of  colonial  and 
provincial  origin;  as  first  enacted  in  this 
state,  it  is  found  in  Laws  1821,  c  43,  in  sub- 
stantially Its  present  form.  In  tbe  course  of 
tbe  several  revisions  of  tbe  statutes  sections 
of  tbe  law  of  1821  were  rearranged  by  division 
and  consolidation,  and  tbe  pbraseology  from 
time  to  time  was  somewhat  changed.  In  tbe 
revision  of  1841  (cbapter  85)  tbe  words 
"wharves  or  otber  real  estate,"  wblcb  are 
found  la  tbe  first  sentence  of  tbe  act  of  1821, 
were  omitted,  although  tbe  word  "wharves" 
was  retained  in  section  8,  where  authority  was 
given  to  the  proprietors  to  "pass  votes  as  to 
the  management,  imiH'ovanent,  division  and 
disposition  of  said  lands  and  wharves."  In 
tbe  rerisloa  of  1903  tbe  word  "wharves"  was 
restored  to  sectioD  1.  In  section  1  of  tbe  re- 
vUtoa  of  1903  (Rev.  St  1903,  c.  58)  tbe  vrords 
"desire  a  meeting  of  the  proprietors  for  tbe 
purpose  of  forming  a  corporation,  or  for  any 
otber  purpose"  were  inserted  after  the  words 
"in  common"  in  the  second  line,  and  in  section 
8  tbe  words  "organize  into  a  corporation,  it 
not  already  so  organized,"  were  inserted  af- 
ter tbe  word  "may"  in  the  second  line.  These 
changes  were  not  intended  to  enlarge  the 
scope  of  the  law,  but  to  "make  clearer  tba 
corporate 'character  of  tbe  organization  of 
such  proprietors."  See  note  to  cMumission- 
er's  report  on  the  revision  of  1903,  page  568. 
We  may  add  tbat  section  l,  in  the  particu- 
lars above  noted.  Is  expressed  In  subatan- 
tally  tbe  same  language  as  the  correqwnd- 
Ing  statute  of  Massachusetts.  Bev.  Laws,  c. 
123. 

In  all  tbe  changes  of  phraseology  made  in 
this  statute  since  1821,  any  intention  of  tbe 
Legislature  to  enlarge  tbe  scope  of  tbe  law 
or  to  add  to  tbe  class  of  owners  within  its 
provisions  is  not  apparent;  and  we  find  no 
such  intention. 

Tbe  title  of  chapter  48  of  the  Laws  of 
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1821  Is  "An  act  for  the  better  managing 
lands,  wharves  and  other  real  estate,  lying 
In  common."  In  that  chapter  the  owners  are 
referred  to  as  "proprietors,"  and  the  land  as 
"held  and  Improved  as  a  prop^^eta^y."  See 
sections  7  and  9.  It  is  a  matter  of  history 
that  in  the  early  days  of  the  New  England 
settlements  grants  of  land  were  made  to  cer- 
tain proprietors  as  grantees  In  fee,  to  hold 
as  tenants  in  common.  It  was  early  found 
that  the  proprietors,  In  many  cases,  were  too 
numerous  and  dispersed  to  manage  their 
lands  as  individuals.  Acts  are  found  pre- 
scribing the  mode  in  which  their  meetings 
shall  be  called,  empowering  them  to  choose 
ofllcers,  pass  orders  relative  to  the  manage- 
ment, division,  and  disposal  of  their  common 
lands,  and  to  assess  and  collect  taxes  from 
their  members;  "In  short,  communicating  to 
than  all  the  incidents  of  a  corporation  ag- 
gregate, without  giving  them  that  name.'' 
See  chapter  8  of  Angell  &  Ames  on  Corpora- 
tions (9th  E5d.),  which  treats  of  these  propri- 
etary corporations,  their  organization  and 
powers,  and  gives  a  list  of  the  different  colo- 
nial and  provincial  laws  relating  to  them. 
The  text  of  these  laws  will  be  found  In  "The 
Charters  and  General  Laws  of  the  Colony  and 
Province  of  Massachusetts  Bay,"  Boston, 
1814. 

[t,2]  By  these  provincial  statutes,  when 
an  organization  was  perfected  by  virtue  of  a 
warrant  issued  on  the  application  of  the 
requisite  number  of  proprietors,  the  seisin 
which  the  Individuals  had  of  their  respective 
shares  In  common  became  transferred  to  the 
proprietary,  and  thereupon  the  proprietors 
could  exercise  any  powers  conferred  upon 
them  by  law,  and  at  a  legal  meeting  could 
manage,  divide,  and  dispose  of  their  proper- 
ty by  major  vota  The  law  of  1821  (chapter 
43),  and  the  revisions  thereof,  contain  nearly 
the  same  provisions  as  the  provincial  stat- 
utes. So  long  as  a  man  remains  a  member 
or  proprietor,  his  common  Interest  is  subject 
to  that  control  whidi  the  law  has  given  to  a 
majority  In  interest.  But  he  may  withdraw 
from  the  company,  and  by  process  of  parti- 
tion have  his  share  assigned  to  him  to  hold 
In  severalty.  Chamberlain  v.  Bussey,  5  Me. 
(5  GreenL)  164.  170;  Mitchell  et  sL  v.  Star- 
buck  et  al.,  10  Mass.  5,  19;  Folger  v.  Mit- 
chell, 3  Pick.  (Mass.)  396.  But  the  proprie- 
tary are  under  no  obligation  to  suspend  their 
proceedings,  in  order  to  give  opportunity  to 
an  individual  member  for  the  exercise  of  the 
right  to  begin  proceedings  at  law  for  parti- 
tion.   Williams  College  v.  Mallett,  12  Me.  398. 

The  seisia  of  the  plaintiffs  Is,  however,  to 
be  alleged  as  it  stood  at  the  commencement 
of  the  action.  WllUams  College  v.  Mallett, 
supra,  12  Me.  402.  In  Pogler  v.  Mitchell,  3 
Pick.  (Mass.)  396,  It  was  objected  that  one  or 


more  of  the  partitions  by  the  proprietors 
was  made  in  1821,  whUfe  a  former  petition 
for  partition,  which  had  been  discontinued, 
Was  pending,  and  it  was  urged  that  the 
pendency  of  that  suit  superseded  the  doings 
of  the  proprietors.  The  court  said  (page 
402):  "No  doubt  that  wodld  have  been  true, 
had  the  petitioner  proceeded  to  final  Judg- 
ment." We  therefore  hold  that  the  ruling  of 
the  sitting  Justice,  that  tbe  plalnttfTs'  right 
to  partition  was  not  affected  by  ttae  action 
of  the  defendants  In  forming  or  attempting 
to  form  a  so-called  corporation  of  proprie- 
tors and  by  the  division  made  by  such  cor- 
poration, is  correct. 

We  do  not  find  It  neceasary  to  decide  and 
do  not  decide,  that  the  statute  invoked  ap- 
plies to  the  case  before  us,  or  that  the  pro- 
ceedings sappoaed  to  have  been  taken  there- 
under were  in  accordance  with  its  provi- 
sions. Assuming  these  proposltlMis  in  favor 
gt  the  appellantB,  we  hold  that  this  court, 
having  acquired  Jurisdiction  by  the  filing  of 
the  bin  and  service  of  process,  cannot  be  de- 
prived of  that  jurisdiction  by  proceedings 
afterwards  taken  by  part  of  the  defendants 
under  the  statute  here  relied  upon. 

[3]  2.  It  is  contended  that  the  findings  of 
fact  of  the  sitting  justice  are  Insufficient  as  a 
basis  for  an  order  of  sale.  The  right  of  the 
plaintiffs  to  ^oy  their  interests  In  the  prop- 
erty in  severalty  is  conceded.  Rev.  St  c.  93, 
§§  2,  13;  Tibbetts  v.  Tlbbetts,  113  Me.  208, 
03  Atl.  178;  0'Bri«i  v.  Mahoney,  179  Mass. 
200,  203,  60  N.  B.  493,  88  Am.  St.  Rep.  371. 
The  plaintlCs  allege  "that  owing  to  the  coa- 
structloD  of  the  buildings  on  said  land,  and 
the  small  fractional  Interests  individually 
owned  by  the  said  plaintiffs  and  defendants, 
the  premises  are  not  susceptible  of  division 
and  separate  occupancy,"  and  the'  sale  of 
the  whole  of  said  real  estate  would  be  much 
more  beneficial  and  less  Injurious  to  all  per- 
sons Interested  therein.  The  sitting  Justice 
found  that,  "because  of  the  nature  and  con- 
dition of  the  property  and  the  numbor  and 
variety  of  the  fractional  interests,  the  prem- 
ises are  not  susceptible  of  physical  division 
and  separate  occupancy,"  and  that  the  prop- 
erty does  not  admit  of  such  a  division  as 
would  fully  protect  the  rights  of  all  parties. 

We  are  of  the  opinion  that  the  allegations 
of  the  bill  and  the  findings  of  the~  sitting 
justice  clearly  bring  the  cause  vrtthln  the 
principles  laid  down  In  Williams  v.  Coombs, 
88  Me.  184,  33  Atl.  1073.  An  examlnaUon  of 
the  evidence,  without,  however,  the  advan- 
tage of  a  view  and  examlnati<m  of  the  prem- 
ises, as  was  taken  by  the  sitting  Justice,  sat- 
isfies us  that  the  finding  was  fully  sustained 
by  the  evidence. 

Appeal  dismissed.  Decree  of  sitting  Jus- 
tice affirmed,  with  additional  costs. 
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HANSCOM  T.  BLANCHARS  et  aL 

(Sapreme  Jodidal  CJourt  ot  Maine;     Dec.  13, 
1918.) 

L  Brokibs     «=>40— Cobtkact  roB  Coioas- 

SION. 

An  inetrument  held  to  be  a  contract  for  a 
eommJaBion  on  a  aale  of  land  above  $10  per 
acre,  and  not  an  option  to  purchase. 

2.  bsoksbs      9=957(2)  —  coupxnbatioit  — 
Wher  Eabnbd. 

It  is  the  duty  of  a  broker,  in  the  first  in- 
stance, to  procure  a  purchaser  ready  and  trill- 
ing to  meet  the  exact  terms  of  his  contract  to 
malie  a  sale;  bat  if  a  broker  introduces  parties 
vith  whom  the  seller  makes  a  different  con- 
tract, resulting  in  a  sal^  he  is  entitled  to  his 
commiaaion. 

3.  Veitsob  and  Phbchabeb   «3>3(4)  —  Oon- 

TBACTS   OV   aAI.»— "OFTIOn." 

A  contract  deacribing  tfaft  partiea,  tracts  of 
land  to  be  conveyed,  terms  of.  payment,  price 
per  acre,  time  of  performance,  and  consideration 
to  be  allowed  as  an  initial  payment  upon  the 
CDDsummation  of  the  contract,  concluding,  "In 
the  event  that  the  party  of  the  second  part  shall 
fail  to  fulfill  the  agreements  herein  entered  Into, 
then  the  sum  of  $1,000  already  acknowledged 
as  paid  shall  be  forfeited  to  the  party  of  the 
first  part,"  was  an  "option,"  and  not  a  con- 
tract of  sale  (citing  Words  and  Phrases,  Vint 
and  Second   Series,   "Option"). 

4.  Bbokebs      «=940(2)   —  Cohpensatioii  — 
Pkbfobhance— Options.      / 

A  broker  is  not  entitled  to  compensation 
where  he  has  procured  a  person  who  has  ob- 
tafaied  an  option  to  pnrchase  the  land  and  has 
paid  earnest  money,  until  the  option  has  been 
exercised  and  the  contract  completed,  unless 
completion  is  prevented  by  the  refusal  <tf  the 
owner  to  comply  with  the  opti(Hi. 

5.  Vendor  and  PrBCHAnoi   «=»18(2)  —  Op- 
tion—Bbxach  BT  OWNEB. 

Where  one  took  option  to  pnrchaae  land  and 
deposited  earnest  money,  the  transaction  to  be 
completed  at  a  certain  time  and  place,  and  the 
option  holder  secured  from  the  owner  an  exten- 
sion of  one  week,  there  was  a  new  contract,  re- 
lieving the  owner  from  the  charge  of  any  de- 
fault in  not  being  present  at  the  time  and  place 
provided  in  the  first  agreement. 

Report  from  Stipreme  Judicial  Conrt,  An- 
droscoggin County,  at  Law. 

Action  by  William  Hanscom  against  Ella 
J.  Blandiard  and  anotb^.  On  report  Judg- 
ment for  the  named  defendant. 

Argued  before  (30RNISH,  0.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN, 
and  MORRILLs  JJ. 

UoGIllicuddy  &  Morey,  of  Lewlston,  for 
plaintiff. 

B.  EL  Richards  and  Frank  W.  Butler,  both 
of  Fatmlngton,  and  W.  H.  Judkins,  of  LewU- 
ton,  for  defendant  Blla  J.  Blancbard. 


SF£AB,  J.  II]  7%l8  is  an  action  for  the 
recovery  of  commlBSlona  for  the  alleged  sale 
Of  reel  estate  and  comes  np  on  report  Or- 
amandal  Blancbard  makes  no  defense.  Bat 
Blla  J.  Blanduurd  defends  upon  the  gronnd 
that  the  plaintiff  did  not  make  a  sale  or  pro- 
care  a  pnichaser,  in  acoordanoe  with  his  con- 
tract of  brokerage.  The  first  contract  be- 
tween the  plaintiff  and  defendants  was  of 
the  following  tenor: 

"Stratton,  Me.,  March  28,  1916.  In  consid- 
eration of  ($10)  ten  dollars  we,  Mrs.  Blancbard 
and  Mr.  O.  Blancbard,  give  Wm.  Hanscom  an 
option  nntil  July  1,  1916,  on  our  land,  known 
as  the  Hedsdiog  land  and  Bemis  land,  at  ($10) 
ten  dollars  per  acre,  as  the  deeds  call  for  about 
2,270  acres,  with  all  buildings  thereon,  and  agree 
to  go  show  the  lines  and  timber  to  ai>y  cus- 
tomer he  gets.  We  agree  to  pay  Wm.  Hanscom 
as  a  commission  whatever  he  furnishes  a  cus- 
tomer for  over  the  said  ten  dollars." 

She  contends  this  was  not  a  contract  for 
commission,  bat  an  opttoa  to  buy.  Constru- 
ing this  instromeut  with  reference  to  all 
its  phraseology,  although  it  is  somewhat 
mixed  and  inconsistent  in  its  language  we 
are  of  the  opinion  that  it  was  intended  by 
the  parties  to  be  regarded  as  a  contract  for 
a  commission  on  a  sale  above  $10  per  acre. 
The  language,  "to  any  customer  he  gets" 
and  to  pay  "as  a  commission  whatever  he 
furnishes  a  customer  for  over  the  said  ten 
dollars,"  seems  to  quite  clearly  Indicate  timt 
the  defendant  understood  that  the  plaintiff 
was  to  realize  his  commission  from  a  sale  to 
another,  and  not  from  a  purchase  by  him- 
self, under  the  word  "option"  as  used  In  the 
first  part  of  the  instrument.  Tbe  subsequent 
action  of  the  parties  also  goes  to  show  that 
this  was  their  understanding,  since  the  de- 
fendants, by  virtue  of  parties  being  introduc- 
ed under  this  agreement  did  proceed  to 
make  an  option  to  the  parties  thus  produced. 

[2]  Without  question  the  plaintiff  by  vir- 
tue of  the  above  instrument  brought  palsies 
to  the  defendants,  who  were  deslroma  of  pur- 
chasing the  tracts  of  land  described  in  the 
above-recited  Instrument  and  with  these  par- 
ties the  defendants  themselves  made  a  con- 
tract for  a  disposal  of  the  lands  described. 
The  Interpretation  of  this  new  instrument  de- 
termines the  rights  of  the  parties  in  this 
case.  If  it  was  a  contract  of  sale,  by  which 
the  parties  were  matually  bound,  then  th* 
plaintiff  would  be  entitled  to  his  commission. 
Veazle  v.  Parker,  72  Me.  443.  It  was  the 
duty,  however,  of  the  br<riier  in  the  first  In- 
stance to  procure  a  purchaser  who  was  ready 
and  willing  to  meet  the  exact  terms  of  bis 
contract  to  make  a  sale.  Dveu  an  offer  of 
better  terms  will  not  sufllce.  4  B.  C.  L.  313, 
{  52.  But  if  a  broker  introduces  parties  with 
whom  the  seller  makes  a  different  contract 
resulting  in  a  sale,  he  Is  entitled  to  hla  comr 
mission.  Veaele  v.  Parker,  supra;  Ward  v. 
Cobb,  148  Mass.  618,  20  N.  B.  174,  12  Am. 
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St  Rep.  587 ;  Roche  r.  Smith,  176  Mass.  505, 
68  N.  B.  152,  51  li.  R.  A.  510,  79  Am.  St.  Hep. 
S45;  Johnson  v.  HoUand,  211  Mass.  363,  97 
K  E.  755;  4  R.  C.  U  413,  52.  See,  also,  ex- 
haustive note^  HoadleT*  y.  Savings  Bank  of 
Danbnry,  44  L.  R.  A.  321. 

[3]  The  present  case,  however,  does  not  fall 
within  either  of  the  above  rules  entitling  a 
broker  to  his  commission.  The  contract  be- 
tween the  parties  to  the  alleged  sale,  upon 
which  the  plaintiff  claims  his  commission, 
was  not  one  by  which  the  parties  were  mu- 
tually bound ;  It  was  unilateral.  The  vendor 
alone  was  bound.  The  character  of  this  con- 
tract appears  from  an  observation  of  Its  terms. 
It  describes  the  parties,  the  tracts  of  land 
to  be  conveyed,  the  terms  ot  payment,  the 
price  per  acre,  the  time  of  performance,  and 
the  consideration  which  Is  to  be  allowed  as 
an  Initial  payment  upon  the  consummation 
of  the  contract  The  concluding  paragraph  of 
this  instrument  Is  as  follows: 

"In  the  event  that  the  party  of  the  second 
part  shall  fail  to  fulfill  the  agreements  herein 
entered  into,  then  the  sum  of  $1,000  already 
acknowledged  as  paid  shall  be  forfeited  to  th« 
party  of  the  first  part." 

This  clause,  read  in  connection  with  the 
rest  of  the  contract,  clearly  confines  the  con- 
tract to  the  exercise  of  an  option  on  the 
part  of  the  vendees.  For  definition,  see  "Op- 
tion," Words  and  Phrases,  voL  6;  second 
edition,  voL  3. 

[4]  An.  agreement  in  writing  to  give  a  per- 
son the  option  to  purchase  lands  within  a 
given  time,  at  a  named  price,  is  neither  a  sale 
nor  an  agreement  to  sell.  It  Is  simply  a  con- 
tract by  which  the  owner  of  property  agrees 
with  another  person  that  he  shall  have  the 
right  to  buy  his  property  at  a  fixed  price  at 
a  given  time.  The  rights  of  a  broker  in  case 
of  an  option  granted  by  bis  principal  to  a 
would-be  purchaser  are  well  stated  In  4  R. 
C.  L.  315,  §  53: 

"Where  a  broker  is  engagred  to  negotiate  a 
transfer  or  sale  of  certain  real  or  personal  prop- 
erty, the  mere  procurement  of  a  prospective  pur- 
chaser, who  enters  into  an  option  to  buy  the 
property  in  question,  but  never  In  fact  does  so, 
is  not  sufficient  to  constitute  a  performance  by 
the  broker  of  his  contract  of  employment,  and 
he  is  not  entitled  to  his  commissions,  nor  even 
to  a  percentage  of  the  earnest  money  deposited 
i>y  the  defaulting  optionee.  The  fact  that  the 
employer  consents  to  entering  into  a  conditional 
or  optional  contract  to  purdiase  cannot  be  con- 
strued as  a  waiver  by  mm  of  the  original  terms 
of  employment,  and  an  acceptance  of  such  serv- 
ices as  a  complete  performance  on  the  part  of 
the  broker.  It  is  a  matter  of  common  knowl- 
edee  that  sales  are  frequently  effected  through 
options.  By  granting  the  option,  the  owner  is 
merely  helping  to  bring  about  the  sale  which 
he  employed  the  broker  to  make.  It  is  a  step 
in  that  direction.  It  is  not  the  end,  but  rather 
the  means  to  an  end.  Consequently  such  action 
on  the  part  of  the  owner  does  not  imply  that 
he  has  made  a  new  contract  with  the  broker,  by 
which  he  agrees  to  pay  for  aooiethlng  different 


from  the  services  he  originally  contracted  for, 
but  merely  indicates  a  desire  upon  his  part  to 
aid  the  broker  in  the  performance  of  the  original 
agreement" 

See,  also,  exhaustive  note  In  Waro^ros  v. 
Bowman,  43  L.  R.  A.  (N.  S.)  91. 

It  is  therefore  evideat  as  a  matter  of  law 
that  an  optional  contract  to  purchase  land 
Is  not  a  compliance  with  a  broker's  contract 
of  employment.  A  broker  has  not  found  a 
purchaser,  so  as  to  be  entitled  to  compensa- 
tion, until  the  option  has  been  exradsed  and 
the  contract  completed. 

Tlxere  Is  no  claim  that  the  option  ia  the 
presMit  case  has  been  completed  by  a  sale  of 
the  property  in  accordance  with  Its  terras. 
But  the  fact  that  an  option  for  the  purchase 
of  real  estate  has  not  been  exercised  does 
not;  per  se,  conclude  the  broker.  It  Is  well 
settled  that  If  the  optionee  is  ready  and  will- 
ing to  exercise  the  option,  bat  Is  prevented 
by  the  r^hjsal  of  the  owner  to  comply  with 
the  terms  of  the  agreement  the  broker  Is 
then  entitled  to  his  compensation.  The  rale 
Is  stated  in  4  R.  C.  Li  815,  {  53,  as  follows: 

"While,  as  above  shown,  according  to  the 
great  weight  of  authority  the  mere  procuring 
of  one  to  take  an  option  does  not  entitic  the 
broker  to  commissions  if  the  optionee  elects  not 
to  exercise  the  same,  yet  it  is  apparently  well 
settled  that  the  broker  Is  entitled  to  his  com- 
missions if  the  (n>tion  is  actually  exercised,  or 
the  optionee  is  willing  to  exercise  it  but  is  pre- 
vented from  so  dotng  by  the  refusal  of  the  own- 
er to  comply  with  his  part  of  the  agreement." 

See,  ahm,  43  U  R.  A.  (M.  8.)  M,  note. 

[S]  Ibis  brings  us  to  the  one  question  of 
fact  involved  in  the  case:  Who  was  In  fault 
In  refusing  to  abide  by  the  terms  of  the  op- 
tion? It  Is  not  our  purpose  to  discuss  the  evi- 
dence In  detail,  as  it  is  so  fragmentary  as  to 
Just  what  the  (^tionees  were  able  to  do  after 
getting  the  option  as  to  practically  preduda 
such  discussion.  In  the  first  {dace,  it  ia  ap- 
parent that  the  (4>tlonees  were  not  able  to 
finance  the  proposed  purchase.  They  were 
evidently  trying  to  find  some  one  whom  th^ 
could  Induce  to  finance  it  for  them.  But  the 
evidence  fails  to  show  that  any  one  appeared 
who  was  ready  or  offered  to  comply  with 
the  terms  of  the  option.  But  In  order  to 
haii  the  option  this  must  be  done.  It  is  as 
much  Incumbent  upon  aa  optionee  to  comply 
with  the  terms  ofi  his  ci>tlon  as  upon  a  di- 
rect contractee  in  an  agreement  of  sale  to 
comply  with  the  terms  of  his  agreement 
And  we  have  before  seen  that  such  com- 
pliance is  minutely  required.  R.  C.  L.  315,  { 
52,  supra.  The  option  provided  that  "on  or 
before  the  Ist  day  of  August  1916,  the  par- 
ties agree  to  meet  at  Farmington,"  where 
they  were  to  carry  the  agre«nent  into  effect  { 
Nothing  was  done  at  this  time.  The  op- 
tlomees  did  not  appear.  On  the  Slst  day  of 
July,  one  of  them,  Mr.  Mason,  met  the  de-  : 
fendant  on  her  way  to  Farmington  and  said 
to  her: 
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"I  have  been  unable  to  raise  this  money,  but 
I  have  a  new  inraposltion,  which  la  a  eaah  deal, 
I  have  an  explorer  bj  tie  name  of  Mr.  West 
with  me,,  and  I  have  s<aae  bankers  that  are  in- 
terested, and  upon  the  report  of  Mr.  West,  if 
his  report  is  favorable,  I  can  put  in  the  money 
for  the  whole  tract,  and  I  would  like  a  little 
more  time.  Q.  What  answer  did  you  give  hJm? 
A.  I  told  him  that  I  was  on  my  way  to  Farm- 
ington  to  carry  out  my  part  of  this  agreement, 
and  in  event  this  deal  didnt  go  through  and 
he  wanted— no,  I  asked  how  much  time  that 
he  wanted.  He  stated:  'Let  me  see.  It  will 
take  two  or  three  daya  to  explore  the  land,  a 
day  to  retnm  to  Lewiston,  a  day  to  make  my 
report;'  he  aays,  'Mrs.  Blanchard,  one  week  is 
sufficient.' " 

She  gave  Mr.  Biaaoo  one  we«k. 

This  is  an  entirely  nerw  contract,  proposed 
by  the  <vtlonee  Mr.  Mason,  and  relieved  the 
defendant  from  the  charge  of  any  default,  tn 
not  being  present  at  FarmlngtoB,  on  tbe  1st 
day  of  Angnst,  to  carry  oat  the  terms  of  tbe 
option.  Tb\a  option,  declared  on  In  the 
plaintiff's  writ,  and  iq>an  which  he  relies  as 
the  ctmtract  of  the  parties  procured  by  Mm, 
became  invalid  after  Angust  1st,  both  1^ 
lapse  ot  thb  time  and  by  the  substitution  of 
a  new  contract  Bnt  the  new  ccwtract  was 
to  run  a  week,  and  nothing  being  done  within 
this  time,  all  the  contractual  relations  of  the 
optionee  and  the  defendant  early  In  August 
came  to  an  end.  Tbe  evidence  of  Mrs. 
Blanchard  is  folly  corroborated  by  Mr.  John 
C.  West,  the  very  party  referred  to  by  Mr. 
ilason  In  the  coniversation  above  testified  to 
by  Mrs.  Blanchard.  Mr.  West  had  been  ap- 
proached by  Mason  and  O'Brien  to  finance  this 
proposed  purchase.  He  accordingly  in  Sep- 
tMDber  had  an  Interview  with  Mrs.  Blanch- 
ard In  regard  to  the  matter,  which  on  direct 
examination  he  recites  as  follows: 

"Q.  What  did  she  say  to  you  at  this  time 
that  you  had  this  conversation  with  her?  A.  I 
talked  with  her  about  financing  the  deal  and 
tatiog  it  up  on  a  cash  basis.  I  had  parties 
that  had  the  money  and  had  a  proposition  to 
finance  it,  to  take  up  the  whole  tract,  as  well 
u  other  tracts  there  that  we  have  under  con- 
•ideration.  And  I  explained  it  to  her,  and  she 
•aid  that— well,  she  didn't  know  but  dte  would 
look  at  it  favorably,  but  ahe  wanted  to  consult 
some  one ;  and  I  told  her  that  I  wanted  her  to. 
I  says,  'It  means  a  cash  deal.  If  I  can  have  the 
deeds  in  a  certain  way.'    I  explained  it" 

He  saw  her  again  the  next  day.  In  answer 
to  the  question,  "What  did  she  say  then?" 
be  testified: 

"A.  <She  said  that  she  couldn't  conrider  it;  it 
wu  only  a  drag-oat,  or  something  like  that, 
sad  it  waa  all  off ;  and  I  told  her  under  those 
circumstances  I  wasn't  going  to  say  any  more 
about  it — probably  the  other  parties  would  have 
something  to  say,  but  as  far  as  I  was  con- 
cerned, I  should  stop." 

Ndther  the  testimony  of  Mrs.  Blanchard 
nor  Mr.  West  is  in  any  way  contradicted  or 


modified.  It  Is  accordingly  dear  that  the 
optionees  were  never  prepared  to  comply  with 
the  tenns  of  fhelr  (q>tlon.  Nor  did  they  fur- 
nish any  one  who  was.  Th^  were  working 
upon  an  eatireily  new  scheme  of  trading  upon 
a  casta  basis  to  which  the  defendant  was  will- 
ing to  aeoede  and  gave  an  cation,  on  a  cash 
basis,  for  a  week.  It  accordingly  results 
that  the  optionees,  in  their  agreement  of  July 
6tb,  failed  to  comply  with  its  terms,  and  that 
their  option  was  lost  by  their  own  fanlt  and 
not  the  fault  of  the  defendant  Ella  J.  Blanch- 
ard. 
Judgment  for  defeodant  EUa  J.  Blanchard. 


Appeal  of  WINTBRS. 

(Supreme  Court  of  Pennsylvania.    Oct  7, 1918.) 

1.  Schools  aitd  Sorooi.  Distbiots  4B>fl3(6)— 

RBPOBT  OV  AUDITOBS— APFKAt  BT  TaXPATKB 

—Bonn. 
A  taxpayer,  whose  original  bond  or  recogni- 
sance ea  appeal  from  report  of  auditors  of 
school  district  though  filed  in  time,  was  defec- 
tive in  form,  but  substantially  complied  with 
Act  May  21,  1913  (P.  U  288),  and  which  had 
been  approved  by  court,  should  be  permitted  to 
file  an  amended  bond  after  time  for  taking  an 
appeal,  where  statute  fails  to  fix  definite  time 
for  filing  of  bond. 

2.  OfAcebb  «=>lia—AccouMT3— Public  Pol- 
icy. 

It  is  the  declared  policy  of  the  law  that 
where  a  question  arises  as  to  accounts  of  a  pub- 
lic officer,  it  is  to  the  pnblie  interest  that  no  un- 
necessary obstacle  should  be  placed  in  the  way 
of  making  a  proper  investigation  of  such  ac- 
counts. 

Appeal  from  Court  of  Common  Fleas, 
Lackawanna  County. 

Ralph  Winters,  a  taxpayer  of  the  school 
district  of  the  borough  of  Dunmore,  appealed 
from  tbe  report  of  auditors  ot  the  district  to 
the  court  of  common  pleas.  From  a  Judg- 
ment dismissing  his  appeal  for  want  of  a 
proper  b<md,  he  appeals.  Etoversed,  and 
record  remitted,  with  a  procedendo,  and 
court  directed  to  approve  the  bond  filed  for 
approval,  and  appeal  reinstated. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, MOSOHZISKBR,  FRAZER,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

W.  L.  Hill,  George  Morrow,  Robert  J. 
Hurray,  and  O'Brien  &  Kelly,  all  of  Scran- 
ton,  tor  appellant 

M.  J.  Martin,  M.  J.  Murray,  Clarence  Bal- 
entine  and  David  J.  Reedy,  all  of  Scranton, 
for  appellees. 

FOX,  J.  The  auditors  of  the  school  dis- 
trict of  the  borough  of  Dunmore,  Lackawon- 
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na  connty,  filed  their  report  in  the  court  of 
common  pleas  of  that  county  on  the  5th  day 
of  December,  1916.  On  the  4th  day  of  Jan- 
uary, 1917,  Ralph  Winters,  a  taxpayer  of  the 
school  district  (the  present  appelant),  filed 
an  appeal  from  this  report  to  the  court  of 
common  pleas  of  Lackawanna  connty.  On 
the  same  day  that  he  took  the  appeal  Mr. 
Winters  filed  in  the  court  an  obligation 
which  was  called  a  bond,  but  which  was  in 
form  a  recognizance.  It  was  given  by  Ralph 
Winters,  the  appellant,  and  the  Globe  Indem- 
nity Company  of  New  York  as  surety,  and 
they  acknowledged  themselves  to  be  indebt- 
ed to  the  school  district  of  the  borough  of 
Dunmore  in  the  sum  of  $500.  The  obligation 
recites  that  Mr.  Winters  has  taken  an  ap- 
peal team  the  report  of  the  auditors,  and  the 
condition  of  the  obligation  is  that  he  will 
prosecute  the  appeal  with  effect,  and  pay  all 
costs  which  may  accrue  in  case  he  may  fall 
to  obtain  a  final  dedalon  more  favorable  to 
the  school  district  of  Dunmore.  Mr.  Winters 
did  not  attach  to  his  signature  a  seal.  The 
paper  was,  however,  executed  by  the  Globe 
Indemnity  Cbmpany.  a  corporation,  and  the 
corporate  seal  was  attached.  This  paper 
was  presented  to  the  court  on  the  same  day 
on  which  the  appeal  was  taken,  and  the 
court  Indorsed  the  paper,  'This  bond  Is  ap- 
proved by  the  court"  Nothing  further  was 
done  in  the  matter  of  the  ai^>eal  until  the 
3d  day  of  August.  1917,  when  counsel  for  the 
appellant  entered  a  rule  to  take  depositions 
to  be  read  in  evidence  on  the  hearing  of  the 
appeal.  On  the  9th  day  of  August,  1917, 
tniomas  F.  Harrison,  the  intervener,  who  is 
the  treasurer  of  the  school  district  and 
whose  accounts  were  attacked  by  the  appel- 
lant, presented  a  petition  to  the  court  to 
quash  the  appeal,  assigning  a  number  of 
reasons  for'  his  motion  to  quash,  and  among 
others  "that  there  was  no  recognizance  filed 
or  entered  Into  by  the  appellant  as  required 
by  law."    Another  reason  was : 

"An  alleged  bond  was  filed  which  was  not  in 
accordance  with  the  requirements  of  the  act  of 
Assembly  regulating  the  requirements  in  such 
cases,  in  that  it  was  not  signed  by  two  sureties, 
nor  that  it  was  approved  by  the  court,  nor  was 
the  amount  fixed  by  the  court,  nor  is  there  any 
provision  in  the  law  for  the  giving  of  a  bond." 

It  will  be  observed,  therefore,  that  both 
the  appellant  and  appellee  were  under  the 
mistaken  impression  that  a  recognizance 
should  be  filed  and  not  a  bond.  No  question 
was  raised  at  the  time  of  the  motion  to 
quash  as  to  the  Irregularities  In  the  execu- 
tion of  the  recognizance  or  bond  which  was 
filed  upon  the  taking  of  the  appeal  In  so  far 
as  it  related  to  the  lack  of  a  seal.  This  was 
a  natural  mistake  because  the  act  of  1878 
(P.  L.  208),  regulating  appeals  from  auditors' 
reports,  and  the  act  of  1911  (P.  L.  428,  § 
2022),  relating  to  the  same  subject,  both  pro- 
vide that  a  recognizance,  and  not  a  bond. 


sbonld  be  entered  Into  in  case  of  an  appeal, 
but  It  was  not  until  1913,  when  the  present 
school  code  was  adopted,  that  a  provision 
was  inserted  for  the  filing  of  a  bond  instead 
of  a  recognizance. 

Subsequently,  on  the  1401  day  of  Angnst, 
1917,  Harrison,  the  appellee,  having  discov- 
ered his  mistake,  moved  to  amend  the  peti- 
tion to  quash,  and  on  the  following  day,  Au- 
gust 19th,  Winters,  the  appellant,  presented 
a  petition,  asking  the  court  to  approve  a 
bond  which  had  been  prepared  and  executed 
by  Ralph  Winters  as  principal  and  the  Globe 
Indemnity  Company  as  surety.  This  bond 
was  in  proper  form,  properly  sealed  by 
Ralph  Winters,  and  containing  the  condi- 
tions prescribed  by  the  act  of  May  21,  1913 
(P.  L.  288). 

[1]  The  learned  judge  of  the  court  below. 
In  an  opinion  filed  S^temb»  24,  1917,  re- 
fused to  permit  the  filing  of  the  amended 
bond,  on  the  ground  that  the  original  paper 
filed  was  not  a  bond,  owing  to  a  lack  of  a 
seal  by  the  principal  In  the  bond,  and  that 
therefore  there  was  not  a  compliance  with 
the  provisions  of  the  act  of  Assembly  re- 
quiring the  filing  of  a  bond.  The  lower  court 
further  decided  that  It  was  too  late  to  per- 
mit the  filing  of  a  bond  In  support  of  the 
appeal  which  had  been  taken,  resting  bis 
opinion  on  the  authority  of  Morltz's  Contest- 
ed Election,  256  Pa.  637,  100  AU.  1083. 

The  act  of  May  21,  1913  (P.  L.  288),  pro- 
vides that  any  school  district,  or  any  tax- 
payer thereof,  on  behalf  of  the  district,  may 
appeal  from  any  auditors'  report  within  30 
days  after  said  report  has  been  filed  in  the 
court  of  common  pleas  of  the  proper  county. 
It  further  provides: 

"Any  taxpayer  taking  aa  appeal  shall  file  in 
said  court  of  common  pleas  a  bond,  with  one  or 
more  sufficient  sureties,  conditioned  that  the 
party  appealing  will  pnoBecnte  said  appeal  with 
effect,  and  that  said  party  will  indemnify  and 
save  harmless  said  district  from  all  costs  that 
may  accme  upon  said  appeal." 

It  will  be  observed,  therefore,  that  the 
provisions  of  the  act  are  not  spedflc  as  to 
the  time  when  the  bond  must  be  filed.  It 
may  be  implied  that  the  filing  of  the  bond  Is 
to  be  coincident  with  the  taking  of  the  ap- 
peal, but  the  Legislature  did  not  declare  In 
exact  terms  that  the  bond  must  be  filed  on 
the  taking  of  the  appeal.  In  the  same  sec- 
tion It  is  also  provided  that  when  an  officer 
of  the  district  is  surcharged  in  the  auditors' 
report  with  any  amount  and  takes  an  ap- 
peal, a  taxpayer  may  come  Into  court  and  in- 
tervene in  said  appeal  and  prosecute  the 
appeal  to  final  judgment  on  behalf  of  the 
district,  and  in  this  instance  It  is  specifi- 
cally provided  tliat  the  taxpayer  shall,  at 
the  time  of  intervening,  file  in  said  court 
a  bond.  It  may  ftilrly  be  argued,  therefore, 
that,  where  the  L^sUtture  in  (me  case  fixed 
the  time  for  the  filing  of  the  bond  and  did 
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not  in  the  other,  it  did  not  intend  that  it 
should  be  filed  at  the  time  of  taking  the 
appeal  in  the  other  Instance  or  it  would 
bare  etUA  so.  The  act  of  Assembly  nnder 
consideration  in  Moritz's  Appeal,  supra,  is 
the  act  relating  to  contested  electtons.  It 
is  the  act  of  April  28,  1899  (P.  L.  118), 
and.  after  providing  for  the  filing  of  the 
bond  within  ten  days  after  the  filing  of  the 
petition  to  contest  an  election,  this  language 
is  used: 

''And  if  tlie  said  bond  shall  not  be  filed  as 
Iwrein  provided  said  petition  to  contest  the  elec- 
tion shall  be  dismissed." 

It  is  obTions,  therefore,  that  In  the  case  of 
a  contested  election  there  Is  no  altemattve 
The  mandate  of  the  statute  Is  clear.  If  the 
bond  is  not  filed  within  the  time  specified  In 
the  act,  there  Is  no  room  for  the  exercise  of 
discretion,  and  the  amendment  could  not  be 
permitted.  The  Moritz  Case,  therefore,  was 
properly  decided,  but  we  feel  that  the  case  at 
bar  can  be,  and  ought  to  be,  distinguished 
from  it  without  In  any  degree  weakening 
the  force  of  that  decision.  In  Womelsdorf 
T.  Heltner,  104  Pa.  1,  which  was  the  case  of 
an  apipeal  from  the  Judgment  of  a  Justice  of 
the  peace,  a  defective  recognizance  was  fil- 
ed, a  motion  to  amend  was  denied  by  the 
lower  court  Chief  Justice  Paxson  said  In 
rpT-erslng  the  Judgment: 

•'Where  an  appeal  has  been  taken  in  good 
faith  and  within  the  time  prescribed  by  law,  it 
is  usual  to  allow  a  defect  to  l>e  amended.  In 
other  words,  to  perfect  the  appeal.  So  where  a 
recognizance  is  defective,  it  is  usual  to  allow  it 
tn  be  perfected  where  it  produces. no  delay  and 
iloes  the  other  side  no  injair.  The  books  'are 
full  of  Boeh  cases." 

In  Bell  ▼.  Allegheny  County,  149  Pa.  881, 
24  AU.  209,  the  act  of  June  12,  1878  (P.  L. 
208),  was  under  consideration.  This  was  a 
suit  brought  to  recorer  salary  as  a  county 
treasurer,  and  the  question  which  arose  was 
u  to  the  light  of  ten  taxpayers  of  the  coun- 
ty of  Allet^ieny  to  appeal,  and  this  court 
said: 

"l*e  act  of  June  12,  1878  (P.  L.  208),  pro- 
rides  that  any  ten  taxpayers,  of  any  county  in 
this  commonwealth,  may  prosecute  any  snit  or 
action  in  behalf  of  such  county,  or  defend  it  in 
any  suit,  process,  or  action.  If  there  exists  any 
reason  for  such  a  statute,  and  of  that  the  Legis- 
latore  are  the  proper  judges,  it  ought  surely 
to  be  most  liberally  construed." 

In  Re  Auditors'  Report,  245  Pa.  17,  91  Atl. 
S17,  Mr.  Justic»  Mestrezat  said : 

"AVhen  taxpayers  are  compelled  to  Invoke  the 
aathority  of  the  act  to.  secure  an  investigation  of 
the  official  conduct  of  public  officers  charged 
with  the  administration  of  the  fiscal  affairs  of 
the  county,  the  court  should  not  be  astute  in 
finding  technical  reasons  to  defeat  the  purpose." 


[2]  It  Is  therefore  the  declared  policy  of 
the  law  that,  where  a  question  arises  as  to 
the  accounts  of  a  public  officer,  it  is  to  the 
Interest  of  the  public  that  no  unnecessary 
obstacle  should  be  placed  in  the  way  of  mak- 
ing a  proper  Investigation  of  these  accounts. 
Where,  as  In  this  case,  a  paper  was  filed, 
which  was  In  form  somewhat  defective,  but 
nerertheless  a  substantial  compliance  with 
the  terms  and  provleionB  of  the  act  of  As- 
sembly, and  this  80<»Uled  bond  was  approv- 
ed by  the  court,  we  are  of  the  opinion  that 
an  amended  bond  should  have  been  permit- 
ted to  be  filed.  The  fact  that  no  definite 
time  is  fixed  in  the  act  for  the  filing  of  the 
bond  would,  under  these  circumstances,  Jus- 
tify the  court  In  permitting  the  amendment 
asked  for.  In  the  case  of  Hanhauser  v. 
Pennsylvania  &  New  England  Railroad  Co., 
222  'PfL.  240,  71  Att.  4,  where  an  appeal  to 
this  court  was  taken  In  ample  time  under  the 
statute,  we  pemlttsd  the  filing  of  the  bond, 
subsequent  to  the  day  up<m  which  the  rliJit 
to  appeal  ezt^red,  holddng,  that  as  no  time 
was  fixed  In  the  act  of  May  10,  1897  (P.  L. 
07),  within  which  such  a  bond  must  be  given 
and  approved,  that  it  was  proper  to  permit 
the  filing  of  the  bond  after  the  expiration  of 
such  period.  By  a  parity  of  reasoning  In  the 
present  case,  the  filing  of  the  bond  In  sup- 
port of  tfafe  appeal  to  replace,  sabstltote,  or 
amend  the  original  bond  or  recognizance, 
which  was  filed  in  ample  time,  should  have 
been  allowed,  and  the  appeal  thus  perfected. 

The  Judgment  Is  therefore  reversed,  the 
record  remitted,  with  a  procedendo,  the  court 
directed  to  approve  the  bond  heretofore  of- 
fered for  approval,  and  the  appeal  la  rein- 
stated. 


nUELlTY  TITLE  k  TRUST  CO.  OP 
PITTSBURGH  et  al.  v.  GRAHAM. 

(Supreme   Court   of   Pennsylvania.     July    17, 
1918.) 

1.  HtrsBAint  AND  Wife  «s>4S(l)  —  Masbibd 
Woman's  Contkaoib— Soopb  iit  Gknxbai. 

With  the  exception  that  a  married  woman 
may  not  become  an  aocommodation  indorser  or 
convey  her  realty  without  joinder  of  her  hus- 
band, she  may  contract  the  same  as  an  unmar- 
ried person,  evsn  to  the  extant  of  making  a 
deed  of  her  land  to  her  hnsband. 

2.  Husband  and  Wn*  «=93»-Oontraot  Be- 
tween HtTSBAND  AND  WiFB— PKEStmPTroW 
OF   VAIilDrtT. 

A  wife's  declaration  of  trust,  written  on 
back  of  her  husband's  will,  whereby  proceeds 
of  husband's  life  policies,  of  wbicli  she  was 
beneficiary,  were  to  go  to  his  executors  under 
the  terms  of  his  will,  if  treated  as  a  contract 
i>ctween  husband  and  wife,,  was  presumptively 
valid. 
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3.  Trusts  «s»13— Deciabatioit  bt  Mabbied 
Woman— Pbockeds  of  Insubanck  Policies 
—Revocation. 

A  wife's  declaration  of  trnst,  written  on 
back  of  her  husband's  will  and  conforming  to 
his  will  by  giving  proceeds  of  policies  of  which 
she  was  beneficiary  to  the  husband's  executors 
and  trustees  under  a  will,  which  gave  her  the 
entire  income  for  life,  was  made  npon  consid- 
eration, and  was  valid. 

4.  Tbttsts  «=369(1)— Marsibd  Womaw'8  Deo- 
lABATioN  or  Tbust— Bxvocation. 

A  wife's  declaration  of  trust,  written  on 
back  of  her  husband's  will  and  conforming  to 
his  will  by  giving  proceeds  of  insurance  policies 
of  which  she  was  beneficiary  to  husband's  exec- 
utors and  trustees  under  a  will  whidi  gave  wife 
the  entire  income  for  life,  was  not  revocable  by 
wife  after  husband's  death. 

6.  TbUBTS  <S3>13— CoNSIDEBATipN— SxAI. 

A  declaration  of  trust  made  under  seal  im- 
ports a  consideration. 

6.  Tbcbts  ^s»61(3)— Bbtooatior  or  Wiu>- 
B2rFEor. 

A  husband's  revocation  of  his  will  would 
have  destroyed  the  wife's  declaration  of  trust 
based  upon  it  and  giving  money  to  husband's 
executors  and  trustees  for  the  purpose  expressed 
in  the  will. 

7.  Oohtbaots  «=»10(1)— Vauditt. 

The  rule  that  a  contract  is  voidable  as  to 
both  parties  when  vi^dable  as  to  one  cannot  be 
invoked  after  that  one  has  fully  performed 
or  become  definitely  liable  to  perform  on  his 
part. 

8.  WnAJB  «s»91— Deolabatioh  or  Tbust  — 
Testambntaby  Ouabactbb. 

•  A  wife's  declaration  of  trust,  by  turning 
over  proceeds  of  policies  to  trustees  under  her 
husband's  will  as  soon  as  received,  was  not 
testamentary,  as  it  made  no  disposition  of  prop- 
erty to  take  effect  after  her  death,  except  as 
provided  in  husband's  wilL 

ft,  EtowKB  <S=49  (2)— Widow's  AccbptanCjd 
or  Pbovisions  in  Lieu  or  Doweb. 
A  wife's  declaration  of  trust,  providing  that 
she  would  turn  over  proceeds  of  policies  to  trus- 
tees under  her  hasband's  will,  as  soon  as  re- 
ceived, to  become  a  part  of  husband's  estate  un- 
der the  same  terms  as  if  given  by  liis  wiU,  was 
not  an  agreement  by  wife  to  accept  provisions 
of  will  in  lien  of  dower. 

Appeal  from  Court  of  Oonutton  Pleas,  Fay- 
ette County. 

Action  Oit  assumpsit  by  the  Fidelity  Title 
&  Trust  Company  of  Pittsburgh  and  Adam 
Jacobs  Graham,  executors  and  trustees  un- 
der the  will  of  Samuel  S.  Graham,  deceased, 
against  Catherine  B.  Graham,  with  case  stat- 
ed to  detM'mlne  the  ownership  of  proceeds  of 
life  insurance  policies.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.  Reversed,  and 
Judgment  entered  In  favor  of  plaintiffs  and 
against  the  defendant ;  such  Judgment  to  be 
entered  also  In  the  court  below. 


Argued  before  BROWN,  C.  J.,  and  MOSCH- 
ZISKBR,  FRAZER,  WALLING,  and  SIMP- 
SON, JJ. 

William  A.  Jordan,  W.  J.  Sturgis,  Thomaa 
D.  GhanOer,  William  H.  McGlung,  and  Park 
J.  Alexander,  all  of  Pittsburg  for  aivel- 
lants. 

S.  Ray  Shelby  and  William  B.  Grow,  both 
of  Unlontown,  for  appellee. 

WALLING,  J.  This  is  a  case  stated  in  an 
action  of  assumpsit  to  determine  the  owner- 
ship of  a  fund  derived  from  life  Insurance. 
On  June  6,  1908,  Samuel  S.  Graham,  of 
Brownsville,  Fayette  county,  executed  his 
last  win,  by  which  he  gave  all  his  property  to 
plaintiffs  as  trustees  and  executors  to  man- 
age and  collect  the  income,  etc.,  but  no  prop- 
erty to  be  sold  or  investment  changed  with- 
out the  written  consent  of  his  wife,  Catherine 
K  Graham,  who  Is  given  the  entire  Income 
and  profits  of  the  estate  for  Ufe  and  then  the 
property  to  be  divided  among  his  children. 
The  will  also  says: 

"I  suggest  that  my  wife  pay  my  debts  and 
fnneral  expenses  out  of  the  assurance  money  on 
my  life  which  she  will  receive,  and  the  balance 
of  said  assurance  money  she  will  place  with 
the  trustees  on  ttie  same  terms  and  for  the  same 
purpose  as  I  have  placed  my  property  with  said 
trustees." 

In  September  of  the  same  year,  Mrs.  Gra- 
ham executed  a  declaration  of  trust,  written 
on  the  back  of  the  will,  as  follows: 

"I,  Catherine  B.  (or  J.)  Graham,  wife  of 
within  named  testator,  Samuel  S.  Graham,  have 
read  the  within  will,  and  have  had  exhibited  to 
me  the  various  insurance  pohcies  on  the  life  of 
said  Samuel  S.  Graham,  my  hustuind,  which 
policies  are  now  made  payable  to  me  by  in- 
dorsements thereon,  if  I  survive  him;  be  it 
known  that  I  hereby  declare  that  I  stand  seised 
of  said  policies  to  the  use  of  my  husband, 
executors  and  trustees  and  I  agree  to  forthwith 
on  receipt  tnrn  over  the  proceeds  of  said  policies 
to  the  said  executors  and  trustees  under  the 
foregoing  will,  to  be  treated  by  them  aa  part 
of  my  husband's  estate,  and  to  be  held  by  them 
under  the  provisions  of  the  foregoing  will  and 
to  be  so  disposed  of,  principal  and  interest  or 
Income. 

"Witness  my  hand  and  seal  this  Sept.  23,  A. 
D.  1908. 

"Catherine  B.  Graham.    [Seal.] 

"Attest:   George  D.  Howell." 

Mr.  Graham  died  In  March,  1914,  leaving 
the  win  as  above  stated.  Thereafter  Mrs. 
Graham  received  $28,048.96  on  account  of  the 
life  Insurance,  and  therefrom  paid  testator's 
debts,  amounting  to  $1,632,  leaving  In  her 
hands  a  net  balance  of  $24,416.96,  to  recover 
which  this  suit  was  brought.  The  court  be- 
low held  the  declaration  of  trust  revocable 
and  entered  judgment  for  the  defendant, 
from  which  the  trustees  (plaintiffs)  brought 
this  appeal. 
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[1]  In  our  opinion,  on  the  case  stated,  Judg- 
ment should  he  entered  for  the  plaintiffs,  as 
It  makes  a  prima  fade  case  in  their  favor. 
With  the  exception  that  a  married  woman 
nay  not  become  an  accommodation  Indoraer, 
or  conrey  her  real  estate  without  her  bus- 
band  Joining,  she  may  now  omtract  the  same 
as  an  unmarried  person,  even  to  the  extent  of 
making  a  deed  of  her  land  to  her  husband. 
Tot  example  Rhe  may  execute  an  Instrument 
under  seal  making  a  gift  of  her  property. 
Oberly  y.  Oberly,  190  Pa.  341,  42  AU.  1106. 

[2-1]  Her  ability  to  contract  with  refer- 
ence to  this  insurance  money  Is  unquestioned, 
so  it  she  can  retain  the  same  It  Is  not  be- 
cause of  coverture.  Treating  It  as  a  con- 
tract between  husband  and  wife,  It  Is  pre- 
snmptlvely  valid;  although  In  a  contested 
case  the  relation  of  the  parties  would  be  a 
circumstance  for  consideration.  Had  Cath- 
ertne  B.  Graham  been  testator's  adult  diaugh- 
ter,  could  she  hold  this  Insurance  money  as 
her  own  under  like  circumstances?  She  re- 
ceived the  Insurance  money  because  she  was 
named  as  beneficiary  In  the  policies.  Her 
declaration  of  trust  was  lawful  and  not  with- 
out consideration,  as  she  has  the  life  use, 
not  only  of  the  Insurance  money,  but  of  the 
entire  estate,  and  the  declaration,  being  un- 
der seal,  imports  a  consideration.  It  is  urg- 
ed that  the  declaration  was  revocable  be- 
canse  testator  could  have  changed  the  wlIL 
He  might  have  changed  his  will,  and  per- 
haps also  the  beneficiary  of  his  Insurance; 
bat  both  became  Irrevocable  by  his  death, 
and  why  should  her  agreement  be  less  so? 
Even  If  she  could  have  revoked  It  while  her 
husband  was  alive  and  able  to  adjust  his 
atfairs,  she  cannot  do  so  now  that  deatti  has 
fixed  the  status  of  his  estate.  A  revocation 
of  his  will  would  undoubtedly  have  destroyed 
the  declaration  of  trust  based  upon  It,  but 
now  Ae  will  has  become  Irrevocable,  and 
why  not  the  dedanrtlon  of  trust? 

[7]  The  rule  that  a  contract  Is  voidable  as 
to  both  parties  when  voidable  as  to  one  can- 
not be  Invoked  after  that  one  has  fully  per- 
formed or  become  definitely  liable  to  perform 
on  bis  part  See  18  C!orpna  Juris,  pp.  838, 334. 
So  far  as  appears,  she  bad  no  vested  right  In 
hia  life  Insurance  and  did  not  sign  away  any 
property  that  was  absolutely  hers;  even  if 
«he  did.  It  was  prima  fade  valid.  True,  the 
win  and  Insurance  remaining  unchanged,  she 
wotiM  have  possessed  the  latter  abscrtutely  at 
hlg  death  but  for  the  dedaratioD  of  trust 
However  that  was  uncertain,  and  It  Is  not 
necessary  for  us  to  say  whether  she  acted 
^fisely  under  the  circumstances.  There  Is 
no  suggestion  of  fraud,  coercion,  overreach- 
log,  undue  influence,  or  bad  faith  In  this 
record;  «m  the  contrary,  the  entire  trans- 
action indicates  a  desire  on  the  part  of  Mr. 
Graham  to  make  suitable  provision  for  his 
wU& 


[S]  The  declaration  of  trust  provides  that 
Mrs.  Orahara  shall  turn  the  Insurance  money 
over  to  the  trustees  as  soon  as  received,  to 
become  a  part  of  her  husband's  estate,  and  It 
is  not  testamentary  as  she  thereby  makes  no 
disposition  of  property  to  take  effect  after 
her  death,  except  as  provided  in  his  wllL 

[I]  It  was  not  an  a^rreement  by  her  to  ac- 
cept the  provldons  of  the  will  in  lieu  of  dow- 
er. Hence  Krelser's  App.,  69  Pa.  IW,  and 
Odenweldor's  Bet,  1  Pa.  Super.  Ot.  345,  are 
not  applicable. 

We  have  carefully  examined  the  numerous 
authorities  called  to  our  attention,  by  the  lu- 
dustry  of  the  respective  counsel,  on  the  ques- 
tion as  to  whether  the  declaration  of  trust 
was  revocable  or  irrevocable;  but  in  our 
opinion,  whatever  its  Character  when  made, 
it  became  Irrevocable  on  the  death  of  Mr. 
Graham,  and  good  faith  requires  that  it  now 
be  given  effect 

The  assignment  of  error  Is  sustained,  the 
Judgment  is  reversed  and  here  entered  in 
favor  of  the  plaintiffs  and  against  the  de- 
fendant for  the  sun  of  924,416.96)  with  in- 
terest from  January  1,  1916,  In  acoordanoe 
with  the  terms  of  the  case  stated ;  this  Judg- 
ment ,to  be  entered  also  in  the  coort  below 
and  all  future  proceedings  thereon  bad  in 
said  court 


SNYDER  COUNTY  v.  WAOENSBLLBR. 
(ENipreme   Oonrt   of    Pennsylvania.     July    17, 

1.  Btatutcs  «B»Ui(Hi(l)— SnsnoT  and  Ti- 
tle. 

To  comply  with  the  constitutional  require- 
ments, the  title  of  an  act  need  only  give  such 
notice  of  the  subject-matter  as  to  fairly  and 
reasonably  lead  to  an  inquiry  Into  the  body  ot 
the  bia 

2.  STATOTEB    «ts»114(6>— SiTBjrKCT   AWD    TiTLB 

— TWtoxicatino  Ljquobb. 
Under  Act  June  9,  1891  (P.  I,.  248),  amend- 
ing section  8  of  Act  May  IS,  188T  (P.  R.  108), 
the  title  of  which  amendatory  act  not  only  spe- 
cifically referred  to  original  act  by  Its  title,  but 
specifically  referred  to  Its  subject-matter.  In- 
toxicating liquors,  the  provision  depriving  coun- 
ty treasurer  of  commissions  for  collecting  li- 
cense fees  to  which  he  was  entitled  under 
amended  act  was  germane  to  subject  of  origiual 
act,  aad  not  misleading. 

8.  Cotrnms   •a»74(3)— C!otjntt  TBKAmJHKB— 
GoinnsBiORS  raou  Vsga  on   laqvo*  Li- 

CKNSa. 

Under  Act  June  9,  1891  (P.  L.  248),  amend- 
ing secUon  8  of  Act  May  13,  1887  (P.  L.  108), 
a  county  treasurer  is  not  entitled  to  retain  a 
commission  on  liquor  license  fees  collected  by 
him  and  paid  to  the  treasurer  of  a  borough. 


Appeal  from  Superior  Court 
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Action  by  Snyder  County,  to  the  use  of  the 
Borough  of  Sellnegrove,  against  George  C. 
Wagenseller.  There  was  Judgment  for  plain- 
tiff, for  $48  with  Interest  and  costs,  and  fr<Hn 
a  judgment  of  the  Superior  Court  (86  Pa. 
Super.  Ct.  345)  aflBrmlng  the  Judgment,  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWM,  C.  J.,  and  MOSCH- 
ZISICER,  FRAZER,  WAULING,  and  SIMP- 
SON, JJ. 

Harold  M.  McClure,  of  Lewlsborg,  and 
Knianuel  E.  Pawling,  of  'Sellnsgrove,  for  ap- 
pellant. 

Chas.  P.  Dlrlcb,  of  Selinegrove^  for  appel- 
lee, 

FRAZER,  J.  This  appeal  Is  from  the 
Judgment  of  the  Superior  (Tonrt,  affirming  a 
Judgment  of  the  court  of  common  pleas  of 
Snyder  county,  entered  for  plaintiff  in  an  ac- 
tion by  the  county  against  its  treasurer,  for 
the  recovery  of  commission  retained  by  the 
treasurer  on  liquor  license  fees  collected  by 
him  and  paid  to  the  treasurer  of  the  borough 
of  Sellnsgrove.  The  questions  pres^ited  for 
determination  are  the  treasurer's  right  to 
such  commission  under  the  Act  of  June  9, 
1891,  P.  L.  248,  amending  section  8  of  the  Act 
of  May  13,  1887,  P.  L.  108,  and  the  constitu- 
tionality of  the  former  statute. 

[1,  J]  The  act  of  1887  Is  entitled: 

"An  act  to  restrain  and  regulate  the  sale  of 
vinous  and  spirituous,  nrnlt  or  brewed  liquors  or 
any  admixtures  thereof." 

Section  8  fixes  the  sum  to  he  paid  for  li- 
censes and  provides  for  the  disposition  of 
the  money,  with  the  further  provision  that — 

"Counties,  cities,  borouglis  and  townslii'ps,  re- 
ceiving parts  of  said  licenses,  shall  bear  their 
proportionate  share  of  the  expense  attending  the 
collection  of  the  same:  And  provided  farther, 
that  the  treasurers  of  the  several  counties  shall 
appropriate  for  their  own  use  the  same  commis- 
nons  on  the  amounts  retained  for  the  use  of 
their  respective  counties  as  they  are  now  au- 
thorized to  retain  by  law  out  of  the  moneys 
they  returned  to  the  state." 

This  section  was  amended  by  act  of  1891, 
.which  made  changes  in  the  distribution  of 
license  fees  omitting,  however,  the  provisions 
of  the  earlier  act,  above  quoted,  and  made 
'  no  reference  to  the  cost  of  collection  or  com- 
mission Of  the  treasurer.  We  agree  with  the 
conclusion  of  the  court  below  that  the  omis- 
sion from  the  later  act  must  be  acc^ted  as 
conclusive  evidence  of  the  legislative  Intent 


to  exempt  the  various  municipalities  from  li- 
ability for  a  proportionate  share  of  the  ex- 
pense of  coUecti<»,  and  that  the  treasurer 
was  without  authority  to  retain  as  commis- 
sion for  his  services  a  portion  of  the  amount 
collected. 

That  the  tiUe  of  the  act  of  1891  faiU  to 
give  notice  of  the  intention  to  dei»lve  the 
county  treasurer  of  the  compaasation  allowed 
by  the  act  of  1887,  as  contended  by  defend- 
ant, cannot  be  sustained.  The  act  of  1891 
Is  entitled : 

"An  act  to  amend  the  eighth  section  of  the 
act  entitled  'An  act  to  restrain  and  regulate 
the  sale  of  vinous  and  spirituous,  malt  and 
brewed  liquors  or  any  admixture  thereof,'  atv 
proved  May  ISth,  Anno  Domini  one  thousand 
eight  hundred  and  eighty-seven,  providing  that 
the  license  money  shall  be  paid  into  the  treas- 
ury of  the  city,  county,  borougAi  and  township 
wherever  the  license  places  are  situated,  and 
increasing  the  amount  of  license  to  t>e  paid  in 
cities  of  the  first  and  second  dass." 

The  general  rule  is  that  to  OMnply  with 
the  constitutional  requirements  the  title  of 
an  act  need  only  give  such  notice  of  the  sub- 
ject-matter as  to  falriy  and  reasonably  lead 
t->  an  inquiry  Into  the  body  of  the  bill.  Alle- 
gheny County  Home's  App.  77  Pa.  77.  The 
title  of  the  amendment  under  consideration 
contains,  not  only  a  specific  reference  to  the 
original  act  by  Its  title,  but  also  refers  sped- 
fically  to  the  subject  of  payment  of  the  li- 
cense money  into  the  treasury  of  the  city, 
county,  borough,  and  township,  as  the  case 
may  be,  and,  the  provisions  in  the  body  of 
the  amendatory  act  being  germane  to  the 
subject  of  the  original  legislation,  the  title 
cannot  be  said  to  be  misleading. 

[3]  The  notice  of  its  contents  Is  suflSdoit 
to  lead  persons  interested  in  the  subject- 
matter  to  inquire  Into  the  body  of  the  act  to 
determine  how,  and  under  what  conditions, 
the  money  shall  be  paid  and  to  direct  the 
officer  charged  with  the  duty  of  coUectlng 
county  funds  to  Inquire  whether  there  is  a 
provision  securing  toi  him  compensation  for 
services  in  collecting  the  portion  of  the  fnnds 
payable,  not  to  the  county,  but  into  the  treas- 
ury of  the  local  municipality. 

The. subject  Is  fully  and  satisfactorily  dis- 
posed of  by  the  Superior  Court  in  fitrouds- 
burg  Boro.  v.  Shick,  24  Pa.  Super.  Ot.  442, 
upon  the  authority  of  which  this  case  was 
affirmed  in  the  Superior  Court,  and  requires 
no  further  discussion. 

The  judgm^it  is  affirmed. 
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TRANSPARE3NT  BIJBBBR  WORKS  t.  IN- 
TERNATIONAL GLASS  CO.    (No.  88.) 

(Court  of  Errors  and  Appeals  of  New  Jeraey. 
Nov.  18,  1918.) 

(SyUahut  by  the  Court.) 

Appeai.  and  Ebkok  ^=>169  —  Contracts  ^=> 
303(1>— QuisnoN  ow  Appeal— Imposmbili- 
Tx  or  Pkbformance. 
The  parties  contracted,  in  writinK.  for  the 
manufacture  and  delivery  of  a  quantit^  of  itlaas 
molds,  to  be  delivered  as  called  for.    Tbe  defend- 
ant Bnally  wrote  to  plaintiff  to  tbe  effect  that  it 
had  no  facilities  for  tbe  work,  and  requesting 
plnintiff  to  find  "some  other  source  of  supply." 
This  the  plaintiff  did  at  an  increased  cost  of 
$7,000.     The  court  directed   a  verdict  for  the 
amount  claimed,  after  requesting  counsel  to  in- 
dicate whether  there  was  any  jury  QuestioQ  in 
tbe  case,  and  receiving  no  n^. 

In  this  sitnation,  tbe  only  question  presented 
in  the  case  was  the  issue  of  impossibility  of  per- 
formance, presented  by  tbe  pleadings,  and  under 
tbe  circumstances  impossibility  of  performance 
presented  no  valid  defense. 

White,  Taylor,  and  Gardner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court. 

Action  by  the  Transparent  Rubber  Works 
ngalnst  the  International  Glass  Company. 
Judgment  for  plalntiir,  and  defendant  ap- 
peals.    Affirmed. 

Pblllp  J.  Scliotland,  ot  Newark,  tit  plain- 
tiff. 
Henry  O.  Bnrt,  of  MtUylUe,  for  defendant. 

MINTURN,  3.  l%e  parties  entered  into  a 
written  agreement,  whereby  defendant  con- 
tracted to  mannfacture  and  snpply  to  tbe 
plaintiff  2,000  gross  assorted  glass  molds, 
at  $iJBO  per  gross  net  f.  a  b.  Mlllville,  to  be 
delivered  as  called  for. 

After  the  execution  of  the  agreement,  and 
some  desultory  correspondence  concerning 
it,  tlie  following  letter  was  received  by  the 
plaintiff: 

"It  seems  to  ns  that  the  only  way  these  can 
be  made  of  glass  is  to  have  tfaem  pressed,  but 
as  we  do  not  have  facUities  for  pressing  this 
glass,  we  could  not  do  tliis  for  you  liere. 

"Regretting  oar  inability  to  serve  you,  and 
trastiDg  that  yon  will  find  some  other  source  of 
supply,  we  are, 

"Yours  very  truly, 

"International  Glass  Company." 

Plaintiff  thereupon  found  another  manu- 
facturer who  agreed  to  perform  tbe  contract 
at  $8  per  gross,  resulting  in  a  loss  to  plain- 
tiff of  17,000  In  addition  to  an  advance  of 
(90,  which  tbe  plaintiff  bad  advanced  to 
defendant  under  tbe  terms  of  the  contract. 
Tbe  suit  resulted  in  a  verdict  by  direction  of 
tlie  court  for  tbat  amount,   and  from  tbe 


Judgment  entered  thereon  this  appeal  was 
taken. 

The  only  defense  interposed  at  the  trial 
was  impossibility  of  performance.  In  tbe 
brief,  questions  are  presented  Involving  the 
construction  of  ttie  contract,  and  the  dam- 
ages consequent  on  the  breach  thereof ;  but, 
since  those  issues  were  not  urged  or  pressed 
at  tbe  trial,  we  will  not  consider  tbem  here. 
Roberson  v.  Crlcbfleld,  87  N.  J.  Lew,  708, 
94  Atl.  583. 

Tbe  trial  court  inquired  of  counsel,  before 
directing  the  verdict,  whether  there  was  any- 
thing to  leave  to  the  Jury,  and.  If  there  was, 
he  would  be  glad  to  leave  it  to  tbem.  As  a 
fact  there  was  nothing  for  the  Jury  to  con- 
sider, since  the  construction  of  tbe  terms  of 
the  contract  was  for  the  court,  and  no  Issue 
had  been  made  by  the  introduction  by  de- 
fendant of  testimony  upon  the  subject  of 
damages.  No  reply  was  made,  however,  to 
the  Inquiry,  and  therefore  the  presumption 
resulted  that  no  objection  to  the  court's 
course  of  procedure  was  intended.  "Consen- 
sus fadt  legem." 

We  think  that  tbe  construction  of  the 
contract  given  to  it  by  tbe  trial  court  wa« 
correct.  The  rule  is  firmly  embedded  in  con- 
tract law,  subject  to  certain  exceptions,  not 
involved  here,  that  impossibility  of  perform- 
ance is  so  valid  answer  to  a  suit  for  damages 
for  nonperformance,  of  a  written  contract. 
Trenton  v.  Bennett,  27  N.  J.  Law,  513,  72 
Am.  Dec.  373;  Middlesex  Co.  v.  Knappmann 
Co.,  64  N.  J.  Law,  240,  45  Atl.  692,  49  L.  R. 
A.  672,  81  Am.  St.  Rep.  467 ;  6  R.  C.  L.  30.5, 
and  cases  cited ;  13  Corp.  Juris,  170,  and  cas- 
es cited. 

The  Judgment  will  be  affirmed. 

WHITE,  TAYLOR,  and  GARDNER,  JJ..  • 

dissenting. 


FLANAGAN  t.  FLANAGAN  et  al.    (No.  13.) 
(Court  of  Appeals  of  Maryland.    Dec.  5,  1918.) 

1.  Dkeds   «3l9S(l)— Execotion  and  Deut- 

BBT— TBANSFBB— PBBSUKPTION. 

Tbe  presumption  of  law  is  that  a  deed 
made  for  a  valuaUe  consideration,  however 
small,  is  valid  and  bona  fide,  and  upon  its  ex- 
ecution and  delivery  transfers  the  grantor's  in- 
terest in  the  property  to  the  grantee. 

2.  Dkeds  ColQ— Asuxiunt  to  Suppobt— 
Nbolect  OB  Refusal  to  Pebfobm— Pbk- 
suMPTioir  or  Fraud. 

Where  grantor  conveys  property  in  consid- 
eration of  grantee's  agreement  to  support,  main- 
tain, and  care  for  grantor  during  bis  or  her 
natural  life,  and  the  grantee  neglects  or  refuses 
to  so  do,  an  equity  court  will  rescind  tbe  con- 
tract and  decree  a  reconveyance,  since  such 
breach  of  agreement  raises  a  presumption  that 
the  contract  was  fraudulent  in  its  inception. 
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8.  Deeds  ♦=»19  —  StjppoBrr  —  Coitplianob 
UNTIL  Death  of  Gbantee— Pkesumption. 
Where  a  grantee  complied  with  his  contract 
to  support  the  grantor,  which  was  the  con- 
sideration of  the  deed,  up  to  the  time  of  the 
grantee's  death,  there  can  be  no  presumption  of 
fraud  in  the  inception  of  the  contract,  and  the 
deed  cannot  be  avoided  because  the  grantee  was 
prevented  by  death  from  completing  the  agree- 
ment. 

Appeal    from    Circuit    Court,    Baltimore 
County;  Allan  McLane,  Judge. 
"To  be  ofBdally  reported." 

BUI  by  Rachel  nanagan  against  Margaret 
Flanagan,  as  administratrix  of  the  estate  of 
Charles  I>ee  Flanagan,  and  another.  From 
an  order  sustaining  the  demurrer  and  dis- 
missing the  bill,  plalntur  appeals.  Decree 
affirmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCOE, 
THOMAS,  DBNBBi,  STOOKBRIDGH,  and 
CONSTABI/B,  JJ. 

John  Watson,  Jr.,  of  Baltimore,  for  appel- 
lant 

Joseph  I*  Donovan,  of  Elllcott  City,  and 
R.  B.  Kanode,  of  Baltimore,  for  appellees. 

BRISCOB,  J.  Rachel  Flanagan,  tbe  grant- 
or In  the  deed  here  In  controversy,  la  the 
widow  of  Thomas  Flanagan,  under  whose 
will  she  obtained  for  life,  with  remainder 
to  their  two  sons,  a  certain  leas^old  lot  of 
ground  In  Oatonsvllle,  Baltimore  county, 
and  which  is  described  In  a  deed,  marked 
"Fialntlff's  Exhibit  No.  2,"  set  out  In  the  rec- 
ord In  tbe  case. 

On  tbe  11th  of  May  1911,  she  (the  widow) 
and  Arthur  Joseph  Flanagan,  one  of  the  sons, 
by  a  deed  of  assignment,  absolute  on  Its 
■  face,  conveyed  all  their  right  and  Interest 
In  this  lot  of  ground  unto  Charles  Lee  Flana- 
gan, one  of  her  sons,  and  the  other  remain- 
derman, so  as  he  would  hold  tbe  entire  title 
to  the  property. 

Charles  Lee  Flanagan,  the  grantee  In  the 
deed  of  assignment  died  Intestate  and  without 
children,  in  Jiay,  1917,  but  leaving  surviving 
talm  a  widow,  who  subsequently  administered 
upon  his  estate  and  Is  one  of  the  appellees  on 
the  record  now  before  us. 

In  the  course  of  the  administration  of  his 
estate,  the  property  in  question  was  sold  at 
public  sale,  and  purchased  by  the  appellee 
Joseph  Kahler.  The  sale  was  duly  reported 
by  the  administratrix  to  the  orphans'  oourt, 
and  after  a  hearing,  upon  certain  exceptions 
thereto,  was  finally  ratified  by  that  court 

On  the  1st  of  October,  1917,  the  plaintiff 
below,  and  the  appellant  here,  began  proceed- 
ings In  the  circuit  court  for  Baltimore  coun- 
ty, to  prevent  and  restrain  by  injunction  the 
administratrix  from  executing  a  deed  to  tbe 
purchaser  for  the  lot  of  ground,  and  also  to 
vacate  and  set  aside  the  deed  In  question,  so 


far  as  it  conveyed  her  life  interest  In  the  lot 
of  ground,  and  also  for  a  decree  directing  a 
reconveyance. of  her  life  Interest  to  her. 

The  case  was  heard  In  the  court  below  up- 
on demurrer  to  the  bill  of  complaint,  and, 
from  an  order  of  court  sustaining  tbe  demur- 
rer and  dismissing  the  bill,  this  appeal  bas 
been  taken. 

Tbe  basis  of  the  plalntifTs  relief  rests  upon 
the  allegation  of  her  bill  that  tbe  real  con- 
sideration for  the  deed  was  an  oral  promise 
and  an  agreement  l)etween  the  mother  and 
son,  if  she  would  convey  her  life  Interest  to 
bim,  he  would  support  and  furnish  her  with 
a  home  for  the  remainder  oi  ner  natural  life; 
that  the  son  is  dead,  without  leaving  sufll- 
dent  means  to  provide  her  a  support  and 
maintenance,  and  to  permit  the  deed  to  stand, 
without  the  promised  assistance  and  support 
of  her  son,  would  work  a  constructive  fraud 
upon  her,  as  she  la  without  other  means  of 
support,  at  the  age  of  81  years. 

The  deed,  here  assailed,  it  will  be  seen,  is 
upon  its  face  an  absolute  conveyance,  and 
states  "that  in  consideration'  of  the  sum  of 
five  dollars  to  them  in  hand  paid,  said 
Rachel  Flanagan,  and  Arthur  Joseph  Flana- 
gan do  grant  and  convey  unto  the  said 
Charles  Lee  Flanagan,  his  personal  represen- 
tativee  and  assigns,  all  that  lot  of  ground 
situated  In  Baltimore  county,"  as  descrll^ed 
In  tbe  deed. 

There  Is  no  other  consideration  embodied 
or  expressed  in  tbe  deed  itself,  nor  is  there 
any  indep«ident  written  or  recorded  agree- 
ment providing  for  tbe  maintenance  and 
support  of  the  grantor  during  her  life  by  the 
grantee,  set  out  In  the  record  of  the  case. 

[11  The  presumption  of  law  Is  that  a  deed 
made  for  a  valuable  consideration,  however 
small,  is  valid  and  bona  fide,  and  up<m  Its 
execution  and  delivery  transfers  the  Interest 
of  the  grantor  in  the  property  to  the  grantee. 
Tyner  v.  Johnson,  119  Md.  632,  87  Atl.  266; 
Jervis  V.  Jervis,  127  Md.  133,  96  Aa  265; 
Poole  V.  Poole,  129  Md.  390,  99  AtL  651. 

There  Is  no  allegation  In  the  bill  In  this 
case  of  fraud,  incapacity,  or  undue  Influence 
practiced  upon  the  grantor  that  could  Im- 
peach the  deed  or  authorize  a  court  of 
equity  to  annul  or  rescind  it  or  to  permit 
parol  testimony  to  be  introduced  to  vary  the 
consideration  stated  in  the  deed,  or  to  show 
a  consideration  different  in  kind  from  that 
expressed  in  tbe  deed.  Ellinger  v.  Crowl,  17 
Md.  375;  Bladwi  v.  Wells,  30  Md.  577; 
Thompson  v.  Corrie.  57  Md.  197 ;  Christopher 
V.  Christopher,  64  Md.  688,  8  Atl.  296. 

[2]  There  are  cases  wb««  it  Is  held  tbat, 
where  a  grantor  conv^s  property  and  the 
consideration  is  an  agreement  by  the  grantee 
to  support  maintain,  and  care  for  tbe  grant- 
or during  bis  or  her  natural  life,  and  the 
grantee  neglects  or  refuses  to  comidy  with 
tbe  contract  a  court  of  equity  will  rescind  tbe 
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contract,  strike  down  fbe  deed,  and  decree 
a  reconveyance  of  tbe  property. 

The  dedslons  will  be  fonnd  upon  examina- 
tion to  be  baaed  upon  tbe  tbeory  that  tbe 
neglect,  tallure,  or  refusal  of  the  grantee  to 
comply  with  the  contract  raises  a  preaumi)- 
tion  that 'the  contract  was  fraudulent  In  Its 
Inception,  and  he  will  not  be  permitted  to 
enjoy  the  possession  of  property  so  obtained. 

[S]  The  present  case,  howeTer,  doea  not 
fall  within  the  principle  announced  by  those 
cases,  because  it  la  alleged  In  the  bill  of  com- 
plalnt  that  the  grantee  did  support  and  main- 
tain the  grantor  for  many  years  at  his  home, 
and  this  continued  during  his  entire  lifetime 
and  up  to  the  time  of  his  death. 

In  Calkins  v.  Calkins,  220  m.  Ill,  77  N. 
E.  102,  the  Supreme  Court  of  Illinois  thus 
states  the  law  as  applicable  to  this  class  of 
case: 

A  deed  cannot  "be  avoided  or  set  aside  for 
the  reason  that  the  grantee  has  been  prevented, 
b;  reaaon  of  hie  death,  from  carrying  out  his 
contract  to  furnish  support  to  the  grantors 
daring  their  lifetime,  because  where,  as  here, 
be  complied  with  the  contract  up  to  the  time 
of  Us  death,  there  can  be  no  presumpti<»  of 
fraad  on  the  part  of  tlte  granlxe." 

Tbe  cases,  relied  upon  and  cited  by  tbe 
coonsd  for  the  appellant.  In  his  very  care- 
fally  prepared  brief,  were  decided  upon  a 
different  state  of  facts,  and  tbey,  are  not 
controlling  In  the  present  case. 

It  follows  that,  as  the  appelant  failed  to 
establish  a  right  to  eqnitaUe  relief  under  her 
Mil  the  court  below  was  entir^y  correct  in 
Bostaining  the  defendants'  demurrer  and  in 
disndsBing  tbe  biU. 

Decree  affirmed  with  oosta  to  tbe  appellees. 


WINTON  CO.  V.  MEISTER  et  al.     (No.  8.) 
(Conrt  of  Appeals  of  Maryland.    Dec.  6,  1918.) 

1.  Saiks  «=»472(8)  — '  OoNDmoNAi.  Saum  — 
VAUnrrr. 

A  conditional  sale  of  p^w>nal  property, 
vhere  the  vendor  tctalns  the  title  imtil  the  pur- 
chase price  has  been  paid,  is  valid  between  tjhe 
nndor  and  vendee,  and  all  persons  claiming 
trader  or  through  the  latter  with  notice  of  the 
litD,  in  view  of  Acts  1016,  c.  3C5,  requiring  con- 
ditional sales  to  be  recorded  as  against  third 
persons. 

2.  Bailment  «=3l8(2)— Likkb  VOR  Bxpaibs. 

A  repairman  who  repairs  an  automobile  has 
t  common-law  lien  thereon  until  charges  for  la- 
V)r  and  expenses  are  paid. 

3.  Bailmknt  «=»18(2)— CONDEnONAl  Salx»— 

KecOBDATIOW— PbiOBITT   OJP  IdXNS. 

Where  a  ccmtract  for  the  conditional  sale 
of  an  automobile,  providing  for  retention  of  ti- 
tle, and  that  to  be  valid  as  to  third  parties  it 


must  I>e  recorded  within  20  days,  was  not  re- 
corded within  such  time,  the  seller's  lien  could 
not  ha  upheld  as  a  prior  daim  as  against  lien- 
ors for  repairs,  in  view  of  the  contract  provi- 
sion, and  of  Acts  1016,  c.  365,  reqoiring  condi- 
tional sales  to  be  recorded  as  to  tiiird  persons. 

4.  Bah-meitt  «=»18(3)  —  Refaibs  —  Loss  of 

LiKIT. 

A  repairman  did  not  lose  his  common-law 
lien  for  repairs  on  an  automobile  merely  because 
it  was  temporarily  removed  from  Ms  possession 
with  his  consent,  mi  the  understanding  that  it 
was  to  be  retnrned  and  kept  until  repairs  were 
paid,  where  it  subseqoently  was  returned. 

Appeal  from  Superior  Court  of  Baltimore 
City;   Chas.  W.  Henisler,  Judge. 
'To  be  officially  reported." 

Trover  by  Howard  Master  and  another, 
trading  as  Meister  ft  Patterson,  against  the 
Winton  Company,  for  conversion.  Jiidgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, BURKK,  THOMAS,  PATTISON,  UR- 
NBB,  and  CONSTABLE,  JJ. 

J.  Le  Boy  Hopkins  and  Osborne  L  Tellott, 
both  of  Baltimore,  for  appellant 

Jolm  C.  Knmpf,  of  Baltimore,  for  appel- 
lees. 

BRISCOE,  J.  Tbls  la  an  action  of  trover 
brought  In  the  superior  court  of  Baltimore 
dty  by  the  appellees  against  the  appellant 
to  recover  damages  for  the  wrongful  conver- 
sion of  an  automobile. 

Tbe  Judgment  in  the  court  below  was  In 
favor  of  the  plaintiSs,  and  the  defendant  has 
appealed. 

Tbe  questions  are  presented  by  a  single 
biU  of  exception,  to  the  rulings  of  the  court 
below.  In  the  refusal  of  the  defendant's 
prayers,  submitted  at  the  conclusion  of  all 
the  testimony  in  the  case.  The  plaintiffs  of- 
fered no  prayers. 

The  prtncipal  question  Involved,  upon  the 
undisputed  evidence,  In  the  case.  Is  a  narrow 
one,  and  presents  a  consideration  of  the 
rights  of  the  vendor  of  an  automobile  car, 
under  a  conditional  contract  of  sale,  and  the 
rights  of  certain  repairmen,  to  a  lien  for 
r^eliB  made-  to  tbe  automobile,  under  a 
contract  with  tbe  purchasers  of.  the  car,  aft- 
er the  dellve^  ot  the  car  to  the  vendees. 

There  can  be  no  serious  doubt,  as  to  the 
decision  we  are  required  to  make,  on  well- 
settled  rules  of  law,  and  by  force  of  au- 
thority, upon  either  of  tbe  questions  directly 
presented. 

[1]  The  law  is  clearly  settled  in  this  state 
that  a  conditional  sale  of  personal  property, 
where  the  vendor  retains  the  title  until  the 
purchase  price  has  been  paid,  is  valid  be- 
tween the  vendor  and  the  vendee  and  all 
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persons  claiming  under  or  through  the  lat- 
ter with  notice  of  the  lien.  Acts  of  1916,  c. 
365 ;  Praeger  t.  Implement  Co.,  122  Md.  303, 
89  Atl.  601,  Ann.  Cas.  1916A,  1255;  Hall  t. 
Hlnks,  21  Md.  406;  Lincoln  v.  Quynn,  68 
Md.  299,  11  Atl.  848,  6  Am.  St.  Rep.  466 ;  35 
Cyc.  665,  and  cases  there  dted. 

In  Wilson  V.  Guyton,  8  GUI,  215,  this  court 
said.  In  announcing  the  doctrine  of  liens, 
that  it  is  now  recognized  as  a  general  prin- 
ciple that  wherever  the  party  has  by  his  la- 
bor or  saill,  etc.,  i]i4>roved  the  value  of  prop- 
erty placed  In  his  po.'tRession,  he  has  a  lien 
upon  it  until  paid.  The  existence  of  liens 
has  also  been  sostained,  where  they  con- 
tributed to  promote  public  policy  and  con- 
venience. 

[{]  While  there  Is  no  statute.  In  this  state, 
creating  a  repairman's  Uen  for  repairs  to  an 
automobile,  it  is  clear  that  a  common-law 
Uen  would  exist  on  such  property  until  the 
charges  for  the  labor  and  expenses  are  paid. 
Wilson  V.  Guyton,  8  Gill,  213 ;  17  R.  C.  Law, 
pp.  599-601,  and  cases  there  cited. 

Under  the  provisions  of  the  contract  of 
conditional  sale  in  this  case,  as  set  out  in 
the  rec9rd,  the  vendees  were  to  have  im- 
mediate possession  of  the  property  sold,  but 
the  title  was  to  remain  in  the  vendor  until 
the  contract  price  was  paid  in  full.  In  de- 
fault of  payment  of  the  deferred  payments 
the  vendor  was  to  have  the  right  to  take 
possession  of  the  automobile,  and  It  was  also 
stipulated  by  the  contract  Itself,  in  order  to 
be  valid  as  to  third  parties,  it  must  be  re- 
corded within  20  days  from  the  date  of  its 
execution. 

[3]  It  appears  from  the  proof  In  the  rec- 
ord that  the  conditional  sale,  in  this  case, 
was  never  recorded,  and  by  the  express 
terms  of  the  contract  itself,  and  under  chap- 
ter 355,  Acts  of  1916,  it  was  not  valid  as  to 
third  parties,  and  it  cannot  therefore  be 
upheld  as  a  prior  claim  to  the  appellees' 
lien  for  their  repair  bill. 

By  chapter  355,  Acts  1916,  It  is  provided : 

"Every  note,  sale  or  contract  for  the  sale  of 
goods  and  chattels,  wherein  the  title  thereto,  or 
a  lien  tberoon,  is  reserved  until  the  same  be 
paid  iu  whole  or  in  part,  or  the  transfer  of  title 
is  made  to  depend  upon  any  condition  therein 
expressed,  and  possession  is  to  be  delivered  to 
the  vendee,  shall,  in  respect  to  such  reservation 
and  condition,  be  void  as  to  third  persons  with- 
out notice  until  sach  note,  sale  or  contract  be  in 
writing,  rigned  by  the  vendee,  and  be  recorded  in 
the  clerk's  office  of  Baltimore  city,  or  the  coun- 
ties, as  the  case  may  be,  where  bills  of  sale  are 


now  recorded;  and  such  recording  shall  be  suffi- 
cient to  give  actual  or  OMistructive  notice  to 
third  persons  when  a  memorandmn  of  the  paper 
writing,  setting  forth  the  date  thereof,  the 
amount  due  thereon,  when,  and  how  payable  and 
a  brief  description  of  the  goods  and  chattels 
therein  mentioned  shall  have  been  recorded,  but 
it  shall  not  be  necessary  that  said  paper  writ- 
ing be  acknowledged  or  an  affidavit  made  to  the 
consideration  therein  expressed  as  in  the  case  of 
bills  of  sale." 

But  it  Is  contended  that,  if  it  be  conceded 
that  the  appellees  had  a  ralld  lien  for  the 
repairs  done  under  their  contract.  It  was 
lost  by  a  removal  of  the  car  f  roih  their  shop 
to  their  uncle's  place  for  the  purpose  of  hav- 
ing certain  measurements  for  the  upholster- 
ing. 

[4]  Whatever  doubt  there  could  be,  iX  any, 
as  to  the  legal  effect  of  the  removal  of  the 
car,  from  the  shop  for  measnremeat,  tliere 
can  be  none,  under  the  facts  ot  this  case, 
that  It  did  not  make  valid  the  alleged  lien 
of  the  appellant,  under' his  conditional  sale, 
as  against  the  appellees'  repair  Uen,  or  de- 
feat that  Uen,  under  their  contract  with  the 
vendees  of  the  automobile^ 

The  jury  found,  as  It  had  a  right  to  do, 
under  the  evidence,  that  the  appellees  had 
no  notice  or  knowledge  ot  tbe  existence  of 
the  anpellant's  contract  of  conditional  sale. 

The  cat  had  been  returned,  and  was  actu- 
ally in  the  posoession  of  the  appeUees,  when 
replevied  nnder  the  asserted  claim  of  the 
appellant.  No  rights  of  third  or  Innocent 
parties  Intervened  between  the  time  tbe  ven- 
dees removed  the  car  from  the  shop  tx>  have 
the  upholsterer  make  the  measurements  fbr 
the  upholstering  and  the  time  of  the  return 
of  the  car.  It  was  removed  with  the  under- 
standing that  it  should  be  returned  iu  an 
hour  or  so,  and  that  the  car  should  not  be 
surrendered  until  the  bill  for  repairs  was 
settled. 

The  cases  cited  by  the  appelant  rest  upon 
various  statutes  of  different  states  and  upon 
dlaslmUar  facto  from  those  presented  by  the 
record  In  this  case,  and  are  therefore  not 
controlUng  In  the  present  case. 

There  was  no  error  in  refusing  the  defend- 
ant's prayers,  because  tiiey  asserted  proposi- 
tions of  law,  not  applicable  to  the  facts  of 
the  case. 

The  case  was  tried  before  a  Jury  on  its 
merits,  and,  finding  no  error  In  the  rulings 
of  the  court,  the  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 
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UNITBD  LAUNDRIES  CO.  et  •!.  v.  BBAI> 
FORD.      (No.  42.) 

(Court-  of  Appeals  of  Maryland.    Dec.  9,  1918.) 

1.  Dahaobs  4=»208(3)— Febsonai.  Injvbies— 
Extent  of  Irjubies— Question  .  fob  Jdbt. 

In  an  action  for  personal  injories,  whether 
or  not  plaintiff  vas  permanently  injured  held 
for  jury. 

2.  Corporations  <^=>423  —  Tobts  —  Aoenoy— 
Ljabuxtt. 

A  cori>orati<«  which  controlled  and  conduct- 
ed a  business  throngh  another  corporation,  in 
course  of  operation  of  which  injuries  occuir^ 
to  third  person,  was  liable. 

3.  Appeai.  and  Ebbob  «s»1068(!S)— Habulxss 
Ebbos— I  nbtbvctio  ns. 

In  a  personal  injury  action,  where  nothing 
was  said  in  testimony  as  to  amount  of  medical 
expenses,  and  such  matter  was  disregarded  in 
only  instruction  defining  basis  upon  which  dam- 
ages conid  be  awarded,  and  Terdict  was  evi- 
dently intended  as  compensation  for  injuries 
sustained,  and  the  medical  expenses  wonld  haye 
beea  relatiyely  very  smsU,  a  judgment  will  not 
be  reversed  by  reason  of  a  r^usal  of  the  court 
to  instruct  that  there  was  no  evidence  legally 
sufficient  to  entitle  the  plaintiff  to  recover  for 
any  such  expenses. 

4.  Tbiai.  «s>252(8)— Instbuctiorb. 

In  a  personal  injury  action,  where  there 
was  an  inddental  reference  in  the  plaintiff's 
testimony  to  his  wife's  concern  and  distress 
on  account  of  bis  condition,  court  did  not  err 
in  refusing  to  instruct  that  plaintiff  was  not 
entitled  to  recover  for  any  Buffering  or  anxiety 
which  wife  might  have  experienced;  there  be- 
ing no  suggestion  that  plaintiff's  damages  should 
tor  that  reason  be  augmented. 

5.  Tbiai,    *s9280(1)  —  Requested    Inbtbuo- 

TION8. 

The  court  did  not  err  in  refusing  to  give  in- 
structions, where  ether  requested  instructions  to 
the  same  general  effect  were  granted. 

Appeal  from  Baltimore  Clt?  Court;   Hen- 
ry Duffy,  Jndge. 
"To  be  officially  reported." 

Action  by  Harry  L.  Bradford  against  the 
United  Laundries  Company  and  the  Elite 
Laundry  Company.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Argned  before  BOYD,  C.  J.,  and  BRIS- 
COE, BUKKE.  THOMAS,  PATTISON,  URN- 
ER,  and  STOCKBRIDGE,  JJ. 

Joseph  Addison  and  Forrest  Bramble,  both 
of  Baltimore  (Barton,  WUmer  &  Stewart,  of 
Baltimore,  on  the  brief),  for  appellants. 

Jamea  J.  Lindsay,  of  Baltimore,  for  appel- 
lee. 

URNER,  J.  The  question  of  main  Impor- 
tance In  this  case  Is  whether  the  evidence 
was  legally  sufficient  to  support  the  Infer- 


ence that  the  personal  Injuries  sued  for  were 
permanent  in  their  effects.  The  plalntiS 
was  struck  by  a  bale  of  hay,  weighing  about 
240  pounds,  which  was  thrown  down  from 
the  third  floor  of  a!  stable  and  storage  build- 
ing of  the  defendants,  abutting  upon  the 
sidewalk  along  which  the  plaintiff  was  pass- 
ing. It  is  not  disputed  that  there  was  legal- 
ly sufficient  evidence  of  negligence  on  the 
part  of  the  defendants'  employes  in  the  han- 
dling of  the  hay  which  caused  the  plalntlfTs 
injury.  While  they  testified  that  they  gave 
ample  warning  that  the  hay  was  about  to 
be  dropped  upon  the  sidewalk,  the  plaintiff's 
testimony  was  that  he  had  no'  notice  what- 
ever of  such  an  Impending  danger.  A  wit- 
ness who  saw  the  accident  testified  that  the 
bale  of  hay  fell  directly  on  the  plaintiff  and 
knocked  him  Into  the  street  After  a  brief 
period  of  unconsciousness  the  plaintiff  was 
helped  to  a  sitting  position  on  the  bale  of 
hay,  and  as  soon  as  a  patrol  wegoB  'Could 
be  summoned  he  was  taken  to  the  University 
Hospital.  He  was  there  examined  and  at- 
tended by  Dr.  Joseph  W.  Holland,  who  tes- 
tified that  his  apparent  physical  injuries 
were  a  slight  laceration  of  the  forehead,  ^^ 
bruised  eye,  and  two  broken  teeth.  ^  X- 
ray  examination,  he  said,  disclosed  a  linear 
fracture  of  the  skull,  extending  several  inch- 
es upward  from  the  margin  of  the  orbit  of 
the  right  eye.  There  was  "some  muLscuIar 
spasm  in  the  lumbar  region,  indicating  that 
he  had  some  spralu  to  bis  back.']  "He  had 
an  Injury  to  his  spine."  The  principal  symp- 
toms were  of  an  Injury  to  the  brain,  to  which 
Dr.  Holland,  In  his  testimony,  thus  refers: 

"The  brain  injury  in  this  case  was  the  re- 
sult of  the  fracture  and  the  violence  which  pro- 
duced the  fracture,  and  the  condition  which 
demanded  our  attention  was  not  the  fracture  ib- 
self,  but  the  injury  to  the  brain." 

As  a  consequence  of  such  Isjury  he  "has 
presented  the  characteristic  picture  or  symp- 
toms of  what  we  call  traumatic  neurasthe- 
nia; that  Is,  a  condition  which  follows  and 
is  the  result  of  a  shock  to  the  nervous  sys- 
tem." Upon  the  subject  of  the  probable  du- 
ration of  the  condition  described,  we  quote 
from  the  testimony  of  Dr.  Holland  as  fol- 
lows: 

"Q.  I  ask  you,  from  your  treatment  of  him 
and  yoor  examination  also  this  morning,  your 
treatment  of  Mr.  Bradford  at  the  hospital  dur- 
ing the  time  he  was  there  and  at  home,  and  upon 
your  examination  this  morning,  can  you  give 
the  court  and  Jnry  your  opinion  In  regard  to 
how  long  he  may  suffer,  as  the  effects  of  that 
injury?  A.  I  cannot  express  an  opinion  about 
that  definitely  at  all,  because  invariably  the 
condition  which  follows  a  head  injury,  the  pe- 
riod of  time,  I  mean,  which  is  necessary  for 
this  to  clear  up,  is  extremely  variable.  Q.  Well, 
some  of  the  symptoms  would  continue  on  for- 
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ever  in  cases  of  that  character,  would  they  not. 
Doctor?    A.  Sometimes." 

In  the  course  of  bis  cross-examination  Dr. 
Holland  testified  that  the  plalntUTs  nervous 
condition  would  improve  as  and  when  he 
"realizes  that  he  can  do  things  without  any 
suffering,"  and  thus  acquires  self-confldence. 
But  he  stated  that  the  plaintiff  has  no  con- 
trol over  the  nervous  trouble  brought  on  by 
the  accident  The  trial  at  which  this  testi- 
mony was  given  occurred  about  U  months 
after  the  accident,  which  happened  in  April, 
1017.  The  plaintiff  himself,  testifying  as  to 
his  injuries  -and  their  subsequent  effects, 
said  that  during  the  2  weel^s  he  spent  at  the 
hospital  he  was  flat  on  his  back,  with  ice 
caps  on  Ills  head  for  about  10  days,  and  su& 
fering  severe  pains  in  his  head  and  back. 
Since  leaving  the  hospital,  and  up  to  the 
time  of  the  trial,  he  said: 

"I  have  frequent  headaches;  sometimes  are 
more  vi<dent  than  others.  The  least  little  ex- 
citement, and  I  am  pretty  certain  to  have  a 
violent  headache.  Ak  a  rule  it  abates  very 
much  when  I  retire  at  night.  Some  mornings 
it  is  gone;  but  I  am  just  as  likely  to  have  one 
the  next  day  as  not,  although  there  are  some- 
times possibly  for  a  week  that  I  won't  have  more 
than  one;  again,  I  will  have  two  or  three  in 
a  week." 

The  pains  In  the  lower  part  of  his  back, 
he  said,  "have  almost  disappeared,  although 
I  notice  them  occasionally,  but  the  pains  up 
rather  just  a  little  below  my  shoulders  are 
quite  pronounced  when  I  am  on  my  feet 
very  long  at  a  time."  Before  the  accident 
he  was  not  subject  to  pains  in  his  back  or 
headaches.  Prior  to  that  time,  also,  he  had 
slept  very  well;  but  since  then  he  is  often 
restless  and  unable  to  sleep.  After  leaving 
the  hospital  be  went  to  his  mother-in-law's, 
where  he  was  confined  to  bed  for  4  weeks, 
and  afterwards  allowed  to  sit  up  a  short 
time  each  day  until.  In  the  course  of  a  fur- 
ther period  of  2  weeks,  he  could  sit  up  for 
the  entire  day.  Then  he  returned  to  his  own 
home.  From  that  time  until  about  the  Ist 
of  the  following  November  he  "hobbled  about 
on  a  cane";  but  be  has  since  been  able  to 
get  along  without  that  support.  In  answer 
to  the  question  as  to  when  he  was  able  to 
go  back  to  work  or  business  again,  he  said: 

"Well,  I  can  hardly  say  that  I  believe  I 
am  fit  now  to  engage  in  business,  although 
through  lack  of  finances  I  felt  forced  to  do  so. 
I  have  difficulty  in  collecting  my  thoughts. 
I  have  difficulty  in  concentrating  my  mind  on 
matters  of  importance.  I  practically  have  no 
memory,  it  seems,  because  many  things  that  are 
of  importance  I  forget,  unless  I  make  a  note 
of  them  in  a  little  memorandum  Iwok  I  always 
carry;  but  I  began  work,  I  think,  the  second 
week — I  am  not  quite  sure  of  that — the  second 
week  of  January." 

Prior  to  his  injury,  he  said,  his  memory 
wa»  very  good,  and  he  had  no  difficulty  tn 


concentrating  his  mind.  He  had  previously 
been  engaged  in  the  real  estate  business  for 
several  years,  and  since  January  last  he  has 
had  employment  in  an  enterprise  of  that  na- 
ture. Since  returning  to  work  his  health 
has  not  improved,  but  he  has  been  afTected 
more  by  headaches  than  be  was  during:  the 
2  or  3  months  preceding,  "because,"  to  quote 
bis  language: 

"There  were  matters  of  business  that  came 
iip  that  really  should  have  had  careful  thought, 
and  I  do  not  feel  able  to  do  that.  I  notice, 
particularly  in  dictating  a  letter,  it  is  very 
difficult  for  me  to  concentrate  my  mind,  and 
quite  a  good  many  of  my  letters  have  first  been 
written  by  myself  in  longhand  and  then  read  to 
the  stenographer  from  that  notation." 

[1]  The  references  we  have  thus  made  to 
the  testimony  in  the  record  are  sufficient  to 
show  that  the  trial  court  was  justified  in  its 
refusal  to  rule,  in  effect,  that  no  rational 
inference  as  to  the  permanency  of  the  plain- 
tiff's injuries  was  possible  to  be  drawn  from 
the  evidence.  Such  a  rulin^r  would  have  been 
involved  in  the  granting  of  the  defendants' 
ninth  prayer,  which  sought  to  instruct  the 
jury  that  there  was  no  legally  sufficient  evi- 
dence that  the  plaintiff  was  permanently  in- 
jured, and  in  the  sustaining  of  the  defend- 
ants' exception  to  the  plaintiff's  prayer 
which  authorized  the  Jury,  in  estimating  the 
damages,  if  they  found  for  the  plalntlfr,  to 
consider  whether  the  Injury  "is  In  its  nature 
permanent,  and  how  far,  if  at  all,  it  is  cal- 
culated to  disable  him  from  engaging  in  em- 
ployments for  which,  in  the  absence  of  such 
Injury,  he  would  have  been  qualified."  Id 
view  of  the  testimony  we  have  recited,  the 
court  properly  rejected  the  prayer  and  over- 
ruled the  exception. .  The  nature  and  cause 
of  the  original  iojuiy,  the  extraordinary 
force  of  tBe  blow  by  which  it  was  inflicted, 
and  the  fact  that  its  painful  and  disturbing 
effects  were  still  persisting,  to  the  extent  de- 
scribed In  the  testimony,  when  the  plaintiff's 
condition  was  under  investigation  at  the  tri- 
al, nearly  a  year  after  the  accident,  were 
considerations  tending  to  support  an  infer- 
ence that  the  injury  was  permanent.  Cer- 
tainly, in  the  presence  of  such  significant 
facts,  the  contrary  conclusion  could  not  be 
rightfully  declared  by  the  court  to  be  neces- 
sary as  a  matter  of  law. 

In  the  case  of  Agricultural  &  Mechanical 
Association  of  Washington  County  v.  Gray, 
118  Md.  600,  85  AU.  291,  the  plaintiff's  right 
shoulder  was  injured  and  two  of  his  ribs 
were  broken  in  a  fall  occasioned  by  the  giv- 
ing way  of  a  railing  on  which  he  was  lean- 
ing. Upon  the  question  of  the  probable  peiv 
manency  of  his  injury  the  plaintiff  testified 
that  he  suffered  with  his  right  arm  for  sev- 
eral months  after  the  accident,  and  had  not 
much  use  of  it,  and  that  up  to  the  time  of 
the  trial,  which  was  5  months  after  he  had 
been  injured,  he  was  anaUe  to  use  that  arm 
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to  bang  up  dotbes  In  tbe  shop  where  he  was 
employed,  because  of  the  pain  In  his  arm 
and  shoolder  caused  by  snch  an  effort.  The 
physician  who  attended  the  plaintiff  testi- 
fled  that  the  Injury  to  his  shoulder  was  an 
Internal  contusion,  and  that  nerves  were 
braised  with  the  flesh.  Tbe  plaintiff  had 
previously  been  an  Invalid  for  a  long  time, 
saffering  with  curvature  of  the  spine,  and 
the  Injury  to  his  shoulder  appeared  to  have 
affected  his  nervous  system;  but  according 
to  the  doctor's  testimony  the  physical  inju- 
ries resulting  from  the  accident  had  been 
cored.  It  was  hdd  that.  In  view  of  snch 
proof  as  we  have  Indicated,  tbe  trial  court 
was  right  in  overruling  a  special  exception 
to  one  of  tbe  plaintiff's  prayers,  whldi  sub- 
mitted to  the  Jury  the  question  as  to  wheth- 
er bis  injuries  were  permanent  in  their  na- 
ture. In  our  opinion  the  proof  In  the  pres- 
ent case  was  sufficient  to  support  a  similar 
ruling. 

[2]  The  defendants'  first  prayer  was  prop- 
erly rejected.  It  proposed  that  a  verdict  be 
directed  in  favor  of  one  of  the  defendant  cor- 
]ioratlons,  which  controlled  and  conducted, 
through  tbe  other  defendant  company,  the 
business  in  the  course  of  the  operation  of 
which  tbe  accident  to  the  plaintiff  occurred. 
No  question  was  raised  in  tbe  argument  aa 
to  the  rejection  of  this  prayer. 

[3]  By  their  second  prayer,  which  was 
also  refused,  the  defendants  asl(ed  to  have 
the  Jury  instructed  that  there  was  no  evi- 
dence legally  sufficient  to  entitle  the  plaintiff 
to  recover  for  any  medical,  hospital,  or  nurs- 
ing expenses.  Nothing  was  said  in  the  testi- 
mony as  to  the  amount  of  such  expenses,  and 
no  mention  of  that  subject  was  made  In  tbe 
plaintiCT's  granted  prayer  referring  to  dam- 
ages. Inasmuch  as  any  right  or  claim  which 
the  plaintiff  might  have  urged  for  tbe  recov- 
ery of  tbe  costs  of  the  jtreatment  and  atten- 
tion necessitated  by  his  Injury  was  disre- 
garded In  the  proof,  and  in  tbe  only  instruc- 
tion defining  the  basis  upon  which  damages 
could  be  awarded,  and  as  the  verdict  of  $5,- 
000  rendered  by  the  Jury  was  evidently  in- 
tended as  compensation  for  the  injuries  sus- 
tained, and  could  not  well  have  been  appre- 
ciably influenced  by  any  conjecture  as  to  the 
probably  moderate  expenses  incurred  by  the 
plaintiff  during  the  comparatively  brief  pe- 
riod when  be  required  medical  and  nursing 
service,  we  are  unable  to  find  in  the  rejec- 
tion of  the  defendants'  prayer  upon  this 
poiot  an  adequate  reason  for  reversing  the 
Judgment  and  remanding  the  case  for  an- 
other trial. 

[4]  The  third  prayer  of  the  defendants 
pn^osed  to  have  tbe  Jary  Instructed  that  tbe 
plaiotiff  was  not  entitled  to  recover  for  any 
suffering  or  anxiety  which  his  wife  might 
have  experienced  as  a  result  of  the  accident. 
There  was  an  Incidental  reference  in  the 


plaintiff's  testimony  to  bis  wife's  concern 
and  distress  on  account  of  his  condition  aft- 
er he  was  injured,  but  no  suggestion  appears 
to  have  been  made  that  bis  damages  should 
for  that  reason  be  augmented,  and  we  think 
the  prayer  of  tbe  defendants  on  tbat  sub- 
ject was  not  needed  for  the  protection  of 
their  interests.  There  was  no  error  in  its 
rejection. 

[5]  The  defendants'  eighth  and  tenth  pray- 
ers, which  were  refused,  are  to  the  same  gen- 
eral effect  as  their  sixth  and  fifth  prayers, 
respectively,  which  were  granted.  Tbe  the- 
ory of  the  defendants'  eleventh  prayer  was 
not  supported  by  the  evidence,  and  Its  rejec- 
tion was  therefore  proper. 

An  of  the  exceptions  in  the  record  have 
iiow  been  reviewed,  and  no  reversible  error 
has  been  discovered. 

Judgment  affirmed,  with  costa 


STOCEHAM  V.  ENOLLENBERG.    (No.  16.) 
(Court  of  Appeals  of  Maryland.    Dec.  6,  1918.) 

1.  Appeal  and  Ebsob  $=36S— Decisions  Rx- 

VIKWABLE— FlHAUTT    Ot    DETEBHINATIOR— 

"FlSAL  Obdeb."  , 
Under  Code  Pub.  Civ.  Lews,  art.  6,  f  26,  it 
is  well  settled  tbat  an  order  In  the  nature  of  a 
fiual  decree  from  which  an  appeal  may  be  taken 
must  be  one  which  finally  aettles  some  disputed 
rlglit  or  interest  of  the  parties. 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  lirst  and  Seocmd  Series,  Final 
Order.] 

2.  Appeal  Ann  Ebbob  «=»70(1/^)— Dxctsionb 

REVIEWABLK— FTNAUTT   or  DErBBMIRATION 

— Oboebs  in  Aio  or  Execution. 
Where  a  petition  merely  prayed  for  an  or^ 
der  requiring  judgment  debtor  to  appear  and  b» 
examined  concerning  his  property  and  credits, 
an  order  in  accordance  therewith  would  not 
finallT  settle  any  disputed  right  or  interest  of 
tbe  parties,  and  a  motion  to  vacate  such  order, 
although  treated  as  a  demurrer  to  the  petition, 
is  in.  effect  a  demurrer  to  an  Interlocutory  order, 
and  an  order  overruling  the  motion  is  not  ap- 
pealable. 

3.  Appeal  Ain>  Ebbok  ®=>71(3)— Obobbs  Rb- 
viEWAHLE— Obdek  Qbantiwo  Iwjttnction— 

"AWSWEB." 

Under  Code  Pub.  Civ.  Laws,  art.  5,  {  27,  an 
appeal  lies  from  an  order  granting  an  injunc- 
tion, or  a  refusal  to  dissolve  an  injunction  after 
answer  of  the  party  appealing  has  been  filed,  and 
a  demurrer  to  the  bill  of  complaint  or  petition 
for  Injunction  is  regarded  as  an  answer. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Answer.] 

4j  Appeal  and  Exbob  «sb874(1)— Decibions 
Rbvixwabix— Questions  Pbebentxd. 
Where  an  order  requiring  tbe  judgment  deb(< 
or  to  aj>pear  and  be  examined  as  to  his  property 
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and  crediU  also  enjoined  his  dispoeition  of  the 
Droperty,  and  the  appeal  was  taken  merely  from 
the  denial  of  the  motion  to  vacate  the  order  re- 
4iuiring  defendant's  appearance,  no  question  as 
to  plaintifiTs  right  to  injunction  is  presented. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more Git7 ;  James  M.  Ambler,  Judge. 

Action  by  Herman  KnoUenberg  against 
Grant  Stockbam.  Judgment  for  plaintiff, 
and  upon  return  of  the  writ  Of  fl.  £a.  nulla 
bona,  plaintiff  began  supplementary  proceed- 
ings In  aid  of  judgment  FrMn  the  overrul- 
ing of  defendant's  motion  to  vacate  and  set 
aside  an  order  requiring  defendant  to  attend 
court  and  be  examined  concerning  his  prop- 
erty and  credits,  defendant  appeals.  Appeal 
dismissed. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  DRNBR,  STOOK- 
BRIDGB,  and  CONSTABLE,  JJ. 

Rldiard  S.  Culbreth,  of  Baltimore,  for  ap- 
pellant. 

George  Ross  Veazey,  of  Baltimore  (S.  Ralph 
Wamken  and  Haman,  Cook,  Chestnut  & 
Markell,  all  of  Baltimore,  on  the  brief),  for 
appellee. 

THOMAS,  J.  On  the  ITth  of  May,  1»12, 
the  appellee  obtained  it  decree  of  circuit 
court  No.  2  of  Baltimore  City  against  the 
appelant  for  the  sum  of  $2,500  and  costs 
of  suit,  and  on  the  10th  of  September,  1915, 
a  writ  of  fieri  facias  was  Issued  on  the  de- 
cree and  was  returned  by  the  sheriff  of  Bal- 
timore City,  "nulla  bona."  On  the  2»th  of 
September,  1915,  the  appellee  filed  a  petition 
In  said  court  alleging  that  no  part  of  the  de- 
cree had  been  paid;  that  the  petitioner  was 
Informed  and  believed  that  the  defendant 
bad  property  or  credits  that  were  legally  lia- 
ble to  attachment  or  execution,  but  that  he 
was  concealing,  or  bad  concealed  or  disposed 
of,  the  same  with  the  "Intent  to  evade  the 
effect"  of  said  decree;  "that,  according  to 
the  charter  records  of  Baltimore  City,  on  or 
about  March  3,  1911,  while  this  suit  was 
pending,"  the  defendant,  Grant  Stockham, 
"as  one  of  the  Incorporators,  formed  the  cor- 
poration of  the  Grant  Stockham  Company  to 
engage  In  a  general  Insurance  business  as 
agent  and  broker,  with  an  authorized  capital 
stock  of  $1,000,  divided  into  100  shares,  each 
of  the  par  value  of  $10;  that  the  certificate 
filed  among  the  charter  records  of  Baltimore 
City,  on  or  about  April  7,  1911,  signed  by 
the  defendant,  its  president,  and  Clara  E. 
Stockham,  Its  secretary,  and  sworn  to  by  the 
latter,  discloses  the  fact  that  said  eoriwratlon 
Issued  96  shares  of  Its  capital  stock,  in  the  ag- 
gregate par  value  of  $9,600,  in  paymentof  all 
the  right,  title.  Interest,  and  good  will  of 
the  said  Grant  Stockham  In  and  to  the  gen- 
oral  brftkerage  and  fire  !n.surance  agency 
bnslnesa  conducted  by  him";   that,  th^  peti- 


tioner believed,  and  therefore  averred  as  a 
fact,  that  the  said  transfer  by  the  defendant 
to  the  corporation  formed  by  him  was  "made 
with  the  intent  to  evade  or  prevent"  the  pe- 
titioner from  realizing  on  any  decree  that  he 
might  obtain  In  the  case ;  that  the  petitioner 
further  believed,  and  therefore  averred,  that 
said  corporation  was  In  fact  a  one-man  cor- 
poration "owned  and  controlled  by  the  de- 
fendant," and  was  a  shield  to  prevent  the 
creditors  of  the  defendant  from  reacting 
property  belonging  to  him.  The  prayer  of  the 
petition  was  that  Grant  Stockham  be  requir- 
ed to  attoid  In  said  court  and  be  examined 
"concerning  said  pn^erty  and  credits,"  and 
an  order  of  court  was  passed  accordingly.  A 
summons  was  also  issued  for  the  defendant, 
returnable  on  tbe  day  mentioned  in  the  order 
of  court,  and  requiring  him  to  bring  with  him 
certain  books  and  papers.  The  record  does 
not  disclose  what  further  was  done  In  pur- 
suance of  the  petition  and  order  of  court,  but 
counsel  for  the  appdlee  states  in  his  brief 
that  the  defendant  did  attend  In  court  at 
the  time  named  and  was  examined  by  the 
appellee's  counsel. 

On  the  6th  of  March,  1918,  the  appeUee  fil- 
ed another  i)etItIon  In  said  court,  in  which, 
after  again  stating  that  he  was  informed 
and  believed  that  the  appellant  "had  pr(^>er- 
ty  or  credits  liable  to  attachment  or  execu- 
tion, which  he  was  concealing,  or  had  con- 
cealed or  disposed  of,  with  intent  to  evade 
the  effect  of  said  decree,  he  alleged  that  the 
appellant  was  conducting  a  "very  large  and 
profitable  Insurance  and  brokerage  business 
under  the  name  of  Grant  StoclUiam  &  Co.," 
"and  that  recently"  he  "obtained  an  order 
for  insurance  from  the  mayor  and  dty  coun- 
cil of  Baltimore,  the  premiums  on  which" 
would  amount  to  a^roxlmately  $56,000  ;  that 
the  Interest  of  the  appellant  In  said  preml- 
rana  would  be  approximately  one-fourth  of 
that  amount;  that  the  defendant  had  repre- 
sented that  said  business  "of  Grant  Stock- 
ham" belonged  to  his  wife,  and  that  he  was 
only  "an  employe  thereof ;  that  the  appel- 
lee was  Informed  that  said  business  did  not 
belong  to  the  appellant's  wife,  but  that  the 
appellant  was  "the  real  manager,  operator, 
and  owner"  of  said  business,  and  that  the  ef- 
fort to  make  It  appear  that  It  beloiged  to  his 
wife  was  an  attempt  to  conceal  the  same 
from  his  creditors,  "and  particularly  to  evade 
the  effect"  of  the  appellee's  decree;  that  the 
mcmey  payable  to  the  appellant  as  premiums, 
and  In  which  he  had  a  large  interest,  would 
be  paid  over  to  the  appellant,  and  "by  hlra 
put  out  of  the  reach"  of  the  appellee,  unless 
the  court  aided  the  appellee  by  restraining 
the  appellant  from  "either  receiving  said 
money  or  paying  It  over  to  any  one"  until  a 
hearing  could  be  had  on  the  petition;  that 
the  appellee  was  practically  without  a  rem- 
edy, "except  through  supplementary  proceed- 
ings," beoEiuse  he  was  "somewhat  doubtful  of 
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his  right  to  attach  the  money"  due  the  aivpel- 
lant  "on  account  of  the  probable  Inability  to 
attach  money  in  the  bands  of  the  m&yor  and 
city  council."  The  petition  thai  prayed  that 
the  appellant  be  required  to  attend  in  said 
court  and  be  examined  "concerning  his  prop- 
erty and  credits,"  and  on  the  same  day  an 
order  was  i>assed  requiring  the  appellant  to 
attend  in  said  court  on  the  18th  day  of 
March,  1918,  to  be  examined  as  prayed  in 
said  petition,  and  also  enjoining  and  restrain- 
ing the  appellant  "from  transferring,  assign- 
ing, or  disposing  of  any  of  the  money  receiv- 
ed, or  to  be  received,  from  the  mayor  and 
city  CDundl  for  premiums  on  fire  Insurance 
or  other  kinds  of  Insurance  recently  placed 
for  it,  amounting  to  approximately  $56,000, 
or  any  part  of  said  premiums,  until  he  ap- 
pears in  court  and  la  examined  in  accordance 
with  tbe  first  paragraph  of  this  order,  unless 
cause  to  the  cwitrary  be  staowa  om  ox  before 
the  18th  of  March,  1918,"  etc. 

On  the  10th  of  March  the  appellant  filed  a 
motimi  to  vacate  and  set  aside  said  order  on 
the  following  grounds:  (1)  Because  it  ap- 
pears from  the  petltica  that  the  money  men- 
tioned therein  is  not  Uable  to  attaclunent  oc 
execution.  (2)  Because  the  question  raised 
in  said  petition  as  to  the  title  of  the  appel- 
lant's wife  to  said  money  cannot  be  decided 
in  a  proceeding  to  whidi  she  Is  not  a  party. 

(3)  Because  It  appears  from  the  petition  that 
the  aK>ellant  had  not  received  the  money. 

(4)  Because  the  aii^ieUee  does  not  In  tbe  pe- 
tition disclose  tbe  source  of  bis  information, 
by  giving  the  name  of  the  informant  or  stat- 
ing his  means  of  knowledge,  as  well  as  his 
grounds  of  b^ief.  (5)  Because  the  petition 
does  not  disclose  the  fact,  appearing  from  the 
record,  that  a  petition  was  filed  on  the  29th 
of  September,  1915,  and  an  order  of  court  was 
passed  thereon,  requiring  title  appelant  to 
attend  and  be  examined  on  the  16th  of  De- 
cember, 1915.  (6)  Because  it  does  not  appear 
from  tbe  record  in  the  cause  that  said  pro- 
ceedings were  completed,  or  that  an  order 
terminating  tbe 'same  was  passed;  and  for 
other  reasons  to  be  assigned  at  tbe  hearing. 
This  motion  was  heard  on  tbe  IStb  of  Marcb, 
and  on  that  day  the  court  passed  the  order 
from  which  this  appeal  was  taken,  overruling 
the  appellant's  motion,  making  tbe  order  of 
•uarcb  6tb  "final,"  and  requiring  tbe  appel- 
lant to  appear  and  be  examined  under  oatb 
on  tbe  28tb  of  March,  1918.  A  motion  has 
been  filed  by  tbe  appellee  to  dismiss  the  ap- 
peal, on  the  ground  that  the  order  appealed 
from  was  interlocutory  in  Its  nature,  and  not 
a  final  decree,  or  order  In  tbe  nature  of  a 
final  decree. 


[1,2]  It  is  well  settled  that  an  order  In 
tbe  nature  of  a  final  decree,  from  which  an 
appeal  may  be  taken  under  section  26  of  ai> 
tide  6  ot  the  Code,  must  be  an  order  which 
finally  settles  some  disputed  right  or  Inter- 
est of  the  parties.  Dillon  v.  Insurance  Co., 
44  Md.  886,  and  Chappell  r.  Funk,  67  Md. 
465.  Tbe  petition  of  March  6tb  did  not  pray 
for  an  Injunction,  but  simply  prayed  for  an 
order  requiring  the  defendant  to  attend  la 
circuit  court  No.  2  "and  be  examined  concern- 
ing his  property  and  credits."  It  can  hard- 
ly be  said  that  an  order  passed  In  accordance 
with  the  prayer  of  the  petition  would  have 
finally  settled  any  disputed  right  or  interest 
of  the  parties.  So,  even  if  it  be  conceded,  a» 
cont«ided  by  the  appellant,  that  bis  motion 
to  vacate  and  set  aside  the  order  of  Marcb 
eth  should  be  treated  as  a  demurrer  to  the 
petition.  It  would  in  effect  be  a  demurrer  to  a 
petition  for  an  interlocutory  order,  and  would 
not  come  within  tbe  rule  stated  In  Chappell 
V.  Funk,  supra,  and  Stinson  v.  EUIicott,  etc., 
Co.,  109  Md.  Ill,  n  Atl.  527,  allowing  an  np- 
peal  from  an  order  overruling  a  demurrer  to 
a  bill  of  complaint. 

[8, 4}  Tbe  order  of  March  6tb  went  fur- 
ther than  the  prayer  of  tbe  petitloo,  and 
granted  an  injunction  Testralning  tbe  appel- 
lant from  disposing  of  tbe  money  mentiooed 
in  tbe  petition,  unless  cause  to  the  contrary  be 
shown  on  or  before  tiie  ISth  of  March,  1918, 
and  tbe  order  of  tbe  latter  date,  from  which 
tbls  appeal  was  taken,  made  the  order  of 
Marcb  dth  **flaal,"  so  far  as  tbe  Injunctioa 
was  concerned.  Under  section  27  of  article 
6  of  tbe  Code,  an  appeal  lies  from  an  order 
granting  an  injunction,  or  a  refusal  to  dis- 
solve an  injunction,  after  tbe  answer  of  tbe 
party  appealing  has  been  filed  In  the  cause,. 
and  a  demurrer  to  a  bill  of  wwiplaint  or  pe- 
tition for  an  injunction  is  regarded  as  an  an- 
swer to  the  bill  or  petition  within  the  mean- 
ing of  this  section  of  the  Code.  Baltimore  v. 
Weatherby,  52  Md.  442.  But  the  defendant 
below  did  not  file  a  motion  to  dissolve  the  in- 
junction, and,  so  far  as  his  motion  to  vacate 
tbe  order  of  March  6th  may  be  regarded  as  a 
demurrer  to  tbe  plalntifTs  petition,  it  was  a 
demurrer  to  a  petition  for  an  interlocutory 
order  requiring  the  plaintiff  to  attend  la 
court  and  be  examined  as  to  his  property 
and  credits,  and  did  not  raise  any  question 
as  to  the  right  of  the  plaintiff  to  an  injunc- 
tion restraining  the  defendant  from  disposing 
of  tbe  money  therein  mentioned. 

It  follows,  from  what  has  been  said,  that 
tbe  appeal  must  be  dismissed. 

Appeal  dismissed,  with  costs. 
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SAFE  DEPOSIT  ft  TRUST  00.  OF  BALTI- 
MORE V.  COYI/B.    (No.  32.) 

(CouTt  of  Appeals  of  Maryland.    Dec.  6,  1918.) 

1.  BXEOUTOBS   AND    AoiaNISTBATOBS    «S>473, 

474(3)— Accounting— PLEADiNO—DEFiwn*- 

NESS. 

A  bill  of  complaint  against  an  executor  for 
an  accounting,  the  title  of  the  deceased  to  cer- 
tain stocks  and  bonds  being  involved,  held  not 
too  vague  and  indefinite  on  demurrer. 

2.  executobs  and  administ&atora  ®=>473, 
474(1)— Action  Against  Exkjtjtor  fob  Ac- 
counting. 

An  action  will  lie  in  equity  against  an  ex- 
ecutor for  an  accounting  as  to  securities,  such 
as  bonds  and  stocks,  wrongfully  in  the  bands 
of  the  deceased ;  the  latter  having  sold  and  sub- 
stituted many  of  the  securities. 

8.  EXECUTOBS  AND  Adkinistratqbs  ®=»86(2) 
—Actions  to  Recoveb  Pbopebtt. 
An  administrator  of  an  estate  could  not  pro- 
ceed in  the  orphans'  court  under  Code  Pub. 
Civ.  Laws,  art  93,  §  243,  against  the  executor 
of  deceased's  wife  to  recover  property  to  which 
she  had  claimed  title. 

4.  EXECTTTOBS  AND   ADMINIErTRATORS  «=>544:— 

AcTioNB   Against   Exbcctobs— Exxoctobs 
De  Son  Tobt. 
An  executor  de  son  tort  can  b«  inroceeded 
against  in  equity  as  well  as  at  law. 

5.  Execdtobs  and  Adicinistbatobs  «s>544— 
Actions  Against^— Equitt. 

The  executor  or  administrator  of  an  execn- 
tor  de  son  tort  can  be  called  to  account  in 
equity  as  executor  or  administratof  of  hia  dece- 
dent 

6.  Equity  ^=»72(1)  —  Laches  —  Pbetodick 
FBOM  Delay. 

It  is  not  always  mere  delay  that  will  cause 
a  couft  of  equity  to  deny  a  plaintiff  relief,  but 
usually  it  is  delay  plus  disadvantage  to  the  other 
party  caused  by  the  delay. 

7.  Appeal  and  Ebbob  «=»917(1)  —  Rulings 
ON  Demubbeb— Review. 

On  review  of  an  order  overruling  a  demur* 
rer,  the  allegations  of  fact  which  are  well  plead- 
ed and  relevant  must  be  accepted  as  true. 

8.  EXECUTOBS  and  ADMINI8TBAT0B8  «s>544— 

Laches— Death  of  Pabty. 
Where,  after  death  of  husband,  wife,  by 
false  statements  that  the  husband  had  left  no 
property,  prevented  proceedings  from  being  tak- 
en by  heirs  during  her  lifetime,  the  heirs  were 
not  guilty  of  laches  in  failing  to  institute  ac- 
tion before  her  death,  at  which  time  the  facta 
were  ascertained,  especially  in  view  of  Code 
Pub.  Civ.  Laws;  art  85,  {  3,  making  it  inoom- 
pctent  to  testify  aa  to  transactions  with  a  dece- 
dent. 

9.  Pleading  <8=»403(5)  —  SupPUEmnrrNG 
Complaint  on  Dkmubbeb. 

In  an  action  in  equity  involving  real  es- 
tate, defendant  cannot  complain  of  the  absence 
of  deeds  referred  to  in  the  complaint,  where  he 
supplied  them  by  filing  them  with  a  demurrer. 


Appeal  from  Circuit  Court,  Baldmore 
aty;  Morris  A.  Soper,  Jndge. 

Action  by  Walter  Coyle,  administrator  of 
Terrence  W.  Coyle,  deceased,  against  tbe 
Safe  Deposit  ft  Trust  CMnpany  of  Baltimore, 
executor  of  Kate  B.  Coyle,  deceased.  From 
an  order  overruling  a  demurrer  to  the  bill  of 
complaint,  defendant  appeals.  Affirmed,  and 
cause  remanded,  with  directions. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
PATTISON,  and'URNER,  J  J. 

Alfred  S.  Nlles  and  George  Whltelock, 
both  of  Baltimore  (Niles,  Wolff,  Barton  ft 
Morrow  and  Whltelock,  Demlng  ft  Kemp,  all 
of  Baltimore,  on  the  brief),  for  appellant. 

Henry  H.  Dinneen,  of  Baltimore  (Mnlllkln 
ft  Marchant  and  £>lward  F.  Johnson,  all  of 
Baltimore,  on  the  brief),  for  appellee. 

BOTD,  C.  3.  This  la  an  appeal  from  an 
order  overruling  a  demurrer  filed  by  the  ap- 
pellant to  the  second  amended  bill  of  com- 
plaint of  the  appellee.  The  appellant  Is  the 
executor  of  Kate  E.  Coyle,  and  the  appellee 
Is  the  administrator  of  Terrence  W.  Goyle^ 
her  husband.  Demurrers  to  the  original 
blU  and  to  an  amended  bill  were  sustained, 
and  the  second  amended  bill  was  filed  with 
the  leave  of  the  conrt  As  the  sufficiency 
of  the  latter  is  what  we  are  called  upon  to 
determine,  we  will  have  reference  to  It,  un- 
less otherwise  stated,  when  we  speak  of  "tbe 
MU"  or  "the  Mil  of  complaint" 

The  bill  alleges  that  Dr.  Terrence  W. 
Coyle,  a  resident  of  Baltimore  city,  died  on 
the  19th  of  January,  1914,  possessed  of  a 
large  estate  consisting  of  personal  property, 
and  left  snrrlTing  him,  as  his  only  distribu- 
tees entitled  to  share  in  his  estate,  his  wife, 
Kate  E.  Coyle,  three  nephews,  two  nieces, 
and  one  grandnephew.  All  of  them  lived  In 
Baltimore  city,  excepting  one  niece  who  lived 
In  New  York,  and  one  nephew,  Walter  Coyle, 
who  resided  in  Baltimore  county,  and  on  tbe 
dth  of  September,  1917,  the  latter  was  ap- 
pointed by  the  orphans'  court  of  Baltimore 
city  administrator  of  V>r.  Terrence  W.  Coyle. 
Mrs.  Coyle  died  July  19,  1917,  leaving  a  last 
will  and  testament,  dated  August  1,  1916, 
by  which  she  left  a  large  number  of  legacies 
and  appointed  the  Safe  Deposit  ft  Trust 
Company  of  Baltimore  her  executor.  As 
shown  by  the  inventory  filed  in  the  orphans* 
court  of  Baltimore^  she  left  bonds  appraised 
at  $86,061.25,  jewelry,  household  famlturc, 
and  an  automobile,  in  addition  to  cash  dn 
the  house;  tbe  whole  amounting  to  $91,- 
049.77. 

it  is  further  alleged  that  Dr.  Coyle  was  a 
prominent  and  successful  dentist,  having  a 
large  practice,  and  that  he  so  Invested  his 
surplus  income  that  at  the  time  of  his  death 
he  was  possessed  of  a  large  estate;  that  he 
owned  a  property  on  North  Eutaw  street  for 


«=3For  other  cases  see  same  tofiic  and  KBY-NUMBER  In  all  Key-Numbered  Dlgesta  and  IndezM 
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which  he  paid  $5,100  and  sold  it  on  Mardb  2, 
1906,  for  110,000 ;  that  he  invested  the  great- 
er part  of  his  mouey  In  stocks  and  bonds, 
which  Investments  were  made  through  the 
brokerage  firms  of  Sutton  &  Strotber,  and 
Strother,  Brogden  &  Co.,  both  of  Baltimore, 
the  latter  being  the  successor  of  the  former ; 
that  the  stocks  and  bonds  so  purchased  were 
from  time  to  time  sold  by  those  firms,  and 
others  were  purchased  with  the  proceeds,  so 
that  no  particular  certificates  of  stocks  or 
bonds  remained  in  possession  of  I>r.  Coyle 
for  any  great  length  of  time,  but  were  con- 
Etantiy  being  replaced  by  others;  that,  as  a 
result  of  the  investments  and  reinvestments, 
he  was  at  tiis  death  possessed  of  stocks  and 
bonds  of  the  approximate  value  of  $86,000; 
that  the  plalnUfl  requested  of  Strother,  Brog- 
den k  C!ol  an  account  of  the  financial  trans- 
actions of  his  intestate,  and  was  informed 
that  the  records  were  in  their  possession  and 
complete  in  every  detail,  but  that  they  would 
iK>t  famish  the  information  without  an  or- 
der of  court,  wherefore  he  was  unable  to 
famish  the  court  with  the  numbers  and 
character  of  the  stocks  and  bonds  belonging 
to  his  Intestate  at  the  time  of  his  deatli. 

It  is  then  charged  that  at  the  death  of  the 
plaintiff's  Intestate  his  widow,  EUite  E.  Ooyle, 
"unlawfully,  wrongfully,  and  fraudulently 
seized  and  took  poaseasion  of  the  aftMrasald 
bonds,"  and  converted  the  same  to  ber  own 
lues  and  purposes,  without  taking  out  let- 
ters of  administration  upon  ber  husband's 
estate,  or  making  any  dlstrlbutira  of  bis  per- 
sonal estate;  that  "such  seizure  was  for  the 
purpose  of  depriving  those  entitled  to  share 
the  estate  with  her  of  their  interest  therein, 
and  that  such  action  on  her  part  was  caused 
by  an  unwarranted  dislike  for  the  nieces 
and  nephews  (mentioned  above)  of  her  hus- 
band, and  by  an  overpowering  desire  to  see 
the  nieces  and  nephews  deprived  of  their 
Interest  in  ber  husband's  estate" ;  that  since 
the  death  of  his  intestate  Kate  E.  Coyle, 
through  Strotber,  Brogden  ft  Co.,  has  sold 
many  of  the  stocks  and  bonds  purchased  by 
her  husband,  and  a  part  of  his  estate  at  the 
tbne  of  bis  death,  and  bought  other  stocks 
and  bonds  with  the  proceeds  thereof,  which 
were  substituted  for  those  sold;  that  upon 
the  death  of  Kate  E.  Coyle  her  executor,  the 
defendant  (appellant),  came  into  possession 
of  the  aforesaid  stocks  and  bonds  and  re- 
turned them  to  the  orphans'  court  as  a  part  of 
her  estate  in  the  inventory,  a  copy  of  which 
is  filed;  that  the  stocks  and  bonds  therein 
listed,  the  appraised  value  being  $86,081.25, 
are  a  part  of  the  estate  of  his  Intestate,  and 
be  is  entitled  to  the  same  for  purposes  of 
distribuUon. 

By  the  sixth  paragraph  of  the  bill,  it  is  al- 
leged that  within  l6  days  after  the  death  of 
Dr.  Coyle  the  plaintiff,  Walter  Coyle,  called 
upon  Kate  B.  Coyle,  who,  unknown  to  him, 
was  then  In  possession  of  the  stocks  and 


bonds  belonging  to  her  husband,  and  therein- 
before referred  to,  and  inquired  of  her  con- 
cerning the  affairs  of  her  husband,  more  par- 
tdcularly  about  his  property,  and  she,  knowing 
that  her  husband  died  possessed  of  a  large 
personal  estate,  falsely  stated  that  be  left 
practically  nothing,  but  that  bis  nieces  and 
nephews  would  receive  anything  to  whicn 
they  might  be  entitled;  that  about  three 
months  afterwards  the  plaintiff's  individual 
agent  made  Inquiry  at  the  orphans'  court  of 
Baltimore  city  as  to  whether  Dr.  C!oyle,  who 
resided  in  Baltimore  •city  at  the  time  of  his 
death,  left  a  will,  and  was  Informed  that  no 
such  wlU  was  of  record.  That  paragraph 
then  concludes  as  follows : 

"Upon  the  receipt  of  this  information,  your 
orator  relying  absolutely  upon  the  aforesaid 
statements  of  Mrs.  Coyle,  and  havinj;  no  knowl- 
edge of  the  falsity  of  the  information  given  him 
by  the  said  Kate  E.  C!oyIe,  or  anything  to  place 
him  upon  notice  as  to  its  falsity,  and  the  fact 
that  no  will  of  his  intestate  had  been  placed  on 
record,  believed  on  the  strength  of  these  state- 
ments that  Dc  Coyle  died  withont  being  po». 
seaaed  of  any  property  whatever,  and  your  era- 
tor  continued  to  so  believe  until  August,  1017, 
after  the  filing  of  the  inventory  in  the  estate 
of  Kate  E.  Coyle  by  the  Safe  Deposit  &  Trust 
C!ompany,  executor,  when  he  first  learned  of 
the  large  amount  of  her  estate,  and  then  for  the 
first  time  ascerlained  upon  investigation  that 
Dr.  Coyle  had  Ult  a  large  estate ;  that  from  the 
death  of  her  hosband  on  er  about  January  19, 
1914,  until  her  death  on  or  about  Jnly  19. 
1917,  Kate  E.  Ooyle,  unknown  to  your  orator 
and  to  the  distributees  of  your  orator's  intes- 
tate, continued  to  enjoy  the  profits  and  income 
from  the  aforementioned  stocks  and  bonds,  the 
property  of  her  husband's  estate,  which  she  has 
unlawfully  appropriated  to  her  own  use,  and 
to  treat  the  same  as  her  own  property." 

The  bill  then  refers  to  the  will  of  Kate  E. 
Ooyle,  a  copy  of  which  is  filed,  and  alleges 
that  the  executor  is  about  to  distribute  the 
property  bequeathed  to  the  legatees  named. 
The  prayeiB  in  the  bill  are:  (1)  That  the 
court  assume  JurisdictioD  over  tbe  estate  and 
administer  it ;  (2)  that  the  executor  of  Kate 
E.  Coyle  be  ordered  to  deliver  to  the  plaintiff 
the  property  and  securities  now  held  by  It 
and  belonging  to  tbe  estate  of  Dr.  Coyle;  {St 
that  an  acoonnt  be  taken  under  the  direc- 
tion of  the  court  of  all  the  dividends  and  inter- 
est received  by  Kate  E.  CX>yle  and  her  execu- 
tpr  from  the  said  stocks  and  bonds,  and  that 
tbe  executor  be  decreed  to  pay  tbe  plaintiff  all 
sums  due  by  ber  and  ber  estate  to  that  of 
plaintiff's  intestate  on  account  of  said  divi- 
dends and  interest ;  (4)  that,  pending  tbe  de- 
termination of  dbe  amount  due,  tbe  executor 
of  Kate  E.  Coyle  be  enjoined' troan  making 
distributions  of  the  estate  of  Kate  E.  Coyle ; 
and  (5)  for  general- relief. 

The  defendant  filed  as  grounds  for  tbe  de- 
murrer :  (1)  That  the  plaintiff  has  not  stated 
such  a  case  as  entitled  bim  to  relief  in  equi- 
ty ;   (2)  laches ;   (3)  that,  if  plaintiff  bad  any 
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remedy,  It  Is  at  law  and  not  In  equity,  and 
the  court  had  no  jurisdiction  In  the  premises ; 
(4)  that  the  plaintiff's  allegations  are  so  vague 
and  indefinite  that  the  defendant  is  not  called 
upon  to  answer.  An  additional  demurrer  was 
filed  to  the  paragraph  relating  to  the  real 
^tate  on  North  Eutaw  street  on  the  ground 
that  the  plaintiff  did  not  file  certified  copies 
of  the  deeds  therein  referred  to  or  of  a 
mortgage  for  a  part  of  the  purchase  money, 
which  mortgage  was  given  to  Kate  E.  Coyle. 
Copies  of  the  deeds  and  mortgage  were  filed 
with  the  demurrer. 

[1-E]  We  have  had  no  difficulty  ahout  the 
grounds  for  dMonrrer,  excepting  that  of 
laches.  The  allegations  of  the  bill  are  not 
vague  and  Indefinite,  but  are  as  certain  aa 
they  could  well  be,  and  the  bill  explains  why 
the  plaintiff  cannot  be  more  definite.  A  copy 
of  the  inventory,  which  gives  a  list  of  the 
bonds,  etc.,  sought  to  be  reached,  was  filed. 
This  bill  is  unlike  that  In  Rice  v.  Donald,  97 
Md.  396,  56  AtL  620,  relied  on  by  the  appel- 
lant Nor  do  we  think  that  under  the  au- 
thorities there  can  be  any  serious  question 
about  the  right  of  a  court  of  equity  to  grant 
relief  in  cases  of  this  kind,  if  the  facts  Justi- 
fy such  relief.  The  bill  shows  that  Mrs. 
Coyle  claimed  title  to  the  bonds,  and  there- 
fore her  executor  could  not  have  been  pro- 
ceeded against  under  section  243  of  article 
93  of  the  Code  (Fowlo-  v.  Brady,  110  Md. 
204,  207,  73  Atl.  15,  and  cases  there  cited), 
and  there  is  no  other  provision  In  our  testa- 
mentary law  which  would  be  sufficient  Then 
the  a!llegatlons  in  the  bill  were  ample  to 
show  that.  If  true,  she  was  an  executrix  de 
son  tort  As  such,  she  could  have  been  pro- 
ceeded against  in  equity  as  well  as  at  law. 
Baumgartner  v.  Haas,  68  Md.  32,  11  Atl. 
588,  which  followed  Bentley  y.  Cowman,  6 
Gill.  &  J.  15Z  In  the  latter  case,  no  acconnt- 
(ng  of  the  pers<mal  estate  was  asked  for,  and 
no  charge  made  that  the  heirs  (the  persons 
there  involved)  were  executors  de  son  tort; 
but  the  court,  through  Judge  Dorsey,  held 
that— 

"Although  there  is  no  formal  prayer  for  an 
account  in  the  bill,  yet  the  facts  authorizing  it 
are  sufficiently  charged,  and  the  prayer  for  gen- 
eral relief  entitled  the  complainants  to  Boch  an 
account" 

Then  in  Baumgartner  v.  Haas,  the  court, 
referring  to  Bentley  v.  Cowman,  said : 

"This  case  very  clearly  recognizes  the  right  to 
call  an  executor  de  son  tort  to  an  account  in 
a  court  of  equity,  as  well  as  by  suit  at  law. 
In  many  cases  he  can  be  effectually  reached 
only  in  equity." 

That  seems  to  be  the  general  role,  as  shown 
by  reference  to  11  R.  O.  L.  |  570,  p.  462, 
where  it  is  said : 

"Actions  against  executors  de  son  tort  may 
usually  be  brought  either  at  law  or  in  equity." 


Whether  or  not  a  person  who  administers 
upon  the  estate  of  an  executor  de  son  tort 
thereby  makes  himself  liable  as  such  execu- 
tor of  the  original  decedent  has  been  both 
asserted  and  denied  (18  Cyc.  1359),  but  there 
would  seem  to  be  no  doubt  that  the  executor 
or  administrator  of  an  executor  de  son  tort 
can  be  called  to  account  In  equity  as  execu- 
tor or  administrator  of  his  decedent  If 
that  were  not  so,  there  would  be  no  way  of 
obtaining  relief  for  the  action  of  an  executor 
de  son  tort  who  died  before  a  suit  in  equity 
or  action  at  law  against  him  was  brought, 
or  ended.  In  this  case,  the  bill  prays  that 
the  defendant  be  required  to  surrender  and 
deliver  the  property  and  securities  now  held 
by  It  and  belonging  to  the  estate  of  Dr. 
0>yle,  and  that  an  account  be  taken  of  all 
the  dividends  and  interest  received.  It  is 
therefore  unnecessary  to  rely  on  the  prayer 
for  general  relief,  as  was  done  In  Bentley  v. 
Cowman. 

This  bill  also  asks  for  an  injunction ;  but. 
In  addition  to  what  we  have  said,  there  is 
ample  authority  in  this  state  for  holding 
that  a  court  of  equity  can  give  relief  in  such 
cases.  In  Scarborough  v.  Scotten,  69  Md. 
137,  14  Atl.  704,  9  Am.  St  Rep.  409,  the 
court  referred  to  2  Story's  Bq.  Jarls.  (7th 
Ed.)  8  703,  where  it  was  said  that  a  court 
of  equity  will  render  remedial  Justice  by 
decreeing  the  delivery  up  of  deeds  and  other 
instruments  of  writing  to  those  who  are  en- 
titled to  them,  and  quoted  from  that  section 
that— 

"The  same  doctrine  applies  to  other  instru- 
ments and  securities,  such  as  bonds,  negotiable 
instruments,  and  other  evidences  of  property, 
which  are  improperly  withheld  from  persons 
who  have  an  equitable  or  legal  interest  in  them  ; 
or  who  have  a  right  to  have  them  preserved. 
•  •  •  It  is  true  that  an  action  of  detinue  or 
even  of  replevin  might  in  some  few  cases  lie 
and  give  the  proper  remedy  if  the  thing  conid 
be  found.  But  generally  in  actions  at  law  dam- 
ages only  are  recoverable,  and  such  a  remedy  in 
most  cases  be  wholly   inadequate." 

Judge  Irving  then  went  on  to  refer  to  cas- 
es where  trover  or  replevin  would  lie  and 
might  be  sufficient,  but  sustained  the  right  to 
proceed  in  equity  l)ecause  the  legal  remedy 
was  Inadequate  to  give  "full"  relief.  Trover 
in  some  cases  might  be  deemed  sufficient 
but  the  rule  in  Maryland  is  that  the  dam-  | 
ages  allowed  In  that  action  are  for  the  valne 
of  the  property  at  the  time  of  the  conver- 
sion, with  interest  up  to  the  date  of  the  ver- 
dict If  a  Judgment  for  damages  in  such 
cases  cannot  for  any  reason  be  collected, 
then  the  plaintiff  might  lose  his  property 
and  his  money,  if  be  is  to  be  confined  to  an 
action  of  trover,  and,  at  any  rate,  if  the 
property  becomes  more  valuable,  be  Is  con- 
fined in  trover  to  the  value  at  the  time  of 
the  conversion.  So  in  replevin  there  are  dif- 
ficulties which  may  be  avoided  in  equity.  In 
a  case  of  this  kind,  where  the  defendant's  tes- 
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tatriz  waa  entitled  to  a  distribution  of  one- 
tialf  of  her  husband's  estate,  and  according 
to  the  bill  the  original  securities,  or  many 
of  them,  have  beed  sold  and  others  Bnbstitut- 
ed  for  them,  it  would  seem  to  be  pecnllarl; 
appropriate  for  a  court  of  equity  to  take 
Jurisdiction. 

We  will  not  prolong  this  opinion  by  dis- 
cusBlng  the  cases  which  hold  that  equity  has 
Jurisdiction  in  the  administration  of  estates, 
or  those  which  bold  that,  when  equity  has 
concurrent  Jurisdiction  with  courts  of  law, 
the  conrt  which  first  takes  Jui^sdictlon  has 
the  right  to  proceed,  or  those  on  like  ques- 
tions, as  we  are  of  the  opinion,  for  reasons 
given,  that  neither  the  first,  third,  nor  fourth 
ground  for  the  demurrer  was  suflldent  to 
sustain  the  demurrer.  Coming  then  to  the 
question  of  laches,  what,  if  anything,  does 
the  bill  show  to  excuse  the  delay? 

[l-t]  One  of  the  difficulties  in  passing  on 
the  question  of  laches  is  that  every  ease  Is 
governed  chiefly  by  its  own  circumstances, 
and  something  that  ^nay  be  controlling  -  in 
one  case  may  not  necessarily  be  so  in  anoth- 
er. The  expression  of  I>>rd  Camden  in 
Smith  T.  Clay,  3  Bro.  Gta.  639,  that  "nothing 
can  call  forth  this  court  into  activity  but 
conscience,  good  faith  and  reasonable  dili- 
gence. When  these  are  wanting,  the  court 
is  passive  and  does  nothing.  Laches  and 
neglect  are  always  discountenanced" — ^is  fre- 
quently nsed  by  courts,  including  this  one, 
as  a  guide  In  approaching  the  question. 
While  time  is  one  of  the  elements  to  be  con- 
sidered in  passing  on  the  question,  it  Is  not 
necessarily  the  oontroUlng  one.  It  is  not 
always  mere  delay  that  will  cause  a  court 
of  equity  to  deny  a  plaintiff  reUef«  but  usu- 
ally it  is  delay  plus  disadvantage  to  the  oth- 
er party,  caused  by  the  delay.  That  may  be 
j>rodaced  by  different  causes,  but  one  as  fre- 
quently referred  to  as  any  other  ie  an  inter- 
vening death.  Judge  Phelps,  In  section  263 
of  his  Juridical  Ekiulty,  gives  as  a  circum- 
stance attendljig  delay  which  may  charac- 
terize a  case  of  laches: 

"The  intervention  of  an  important  death,  es- 
pecially when  the  circunstance  la  colored  by 
indicationB  of  'lying  by.' " 

But  be  adds : 

"The  intervention  of  death  is  of  loss  conse- 
quence when  the  death  is  one  that  disables  the 
plaintiff's  testimony,  or  when  the  invalidity  of 
the  transaction  depends  upon  its  intrinsic  na- 
ture rather  than  upon  proof  aliunde,  or  when 
the  material  discovery  was  not  made  until  after 
the  individnars  death." 

The  fact  is  that  since  questions  of  this 
kind  have  been  so  frequently  raised  by  de- 
murrer iB  the  lower  conrt,  with  the  right 
of  appeal  to  tills  court,  It  has  become  too 
much  a  matter  of  pleadiog;  and  sometlmee 
the  court  cannot  help  being  impressed  with 
the  feeling  that  mwe  is  said  in  a  bill  than 


can  likely  be  proved;  but  in  the  considera- 
tion of  the  demurrer  we  must  accept  the  al- 
legations of  fact  which  are  well  pleaded  and 
relevant  as  true. 

In  the  bill  now  before  us,  as  will  be  seen 
above,  it  is  specifically  alleged  that  Dr.  Coyle 
"was  at  the  time  of  his  death  possessed  of  a 
large  personal  estate  consisting  of  such 
stocks  and  bonds  of  the  approximate  value 
of  $86,000;  "that  his  widow,  unlawfully, 
wrongfuUji,  and  fraudulently  seized  and  took 
possession  of  the  bonds  and  converted  the 
same  to  her  own  uses  and  purposes;"  that  the 
inventory  of  her  estate  showed  that  after  her 
death  there  were  stocks  and  bonds  Usted  of 
the  appraised  value  of  $S6,061.25.  The  allega- 
tions are  that  she  through  her  brokers  frc«n 
time  to  time  sold  those  which  belonged  to 
her  husband,  and  the  proceeds  were  invested 
in  those  included  in  the  inventory.  The  bill 
undoubtedly  makes  out  a  case  against  her 
estate,  if  the  facta  therein  alleged  are  true, 
unless  the  plaintiff  is  precluded  by  laches; 
and,  after  giving  the  'matter  thorough  con- 
sideration, we  are  forced  to  the  conclusion 
that  it  does  sutBdently  explain  the  delay  to 
require  It  to  be  answered.  If  it  be  true  that 
Walter  Coyle  called  upon  his  aunt  by  mar- 
riage for  information  in  reference  to  his  un- 
cle's estate  and  she  told  him  what  be  says 
she  told  him,  and  he  relied  lyion  ber  state- 
ments, and  had  no  knowledge  of  their  falsi- 
ty, or  anything  to  place  blm  upon  notice^  as 
the  bill  alleges  and  the  demurrer  admits, 
then  his  delay  was  excusable.  He  also  al- 
leges that  he  continued  to  believe  what  she 
told  him  and  the  other  matters  xmtll  the  in- 
ventory in  her  estate  was  filed.  What  we 
have  quoted  from  the  sixth  paragraph,  in 
connection  with  what  we  bave  referred  to  in 
other  parts  of  the  bill,  is  certainly  sufficient 
to  require  an  answer.    ' 

Mrs.  Coyle  is  now  dead ;  but  if  it  be  true 
that  she  by  false  statements  prevented  the 
proceeding  from  being  Instituted  In  her  life- 
time, and  that  It  was  only  after  her  death 
that  the  facts  were  ascertained,  she  was  re- 
sponsible for  the  delay.  -  "Lapse  of  time 
brought  about  by  the  conduct  of  an  adverse 
party  cannot  avail  bim."  10  K.  C.  L.  404,  { 
151.  Moreover,  if  the  suit  had  been  brought 
at  once  or  In  her  lifetime  by  the  executor  of 
her  husband,  she  would  not  have  been  com- 
petent "to  testify  as  to  any  transaction  had 
with,  or  statement  made  by,  the  testator.  In- 
testate, ancestor,"  etc.  Section  S  of  article 
35  of  Code.  In  considering  the  effect  of  the 
death  of  the  adverse  party  in  such  cases,  it 
Is  prefer  td  consider  whether.  If  living,  he 
or  she  would  be  a  competent  witness.  If, 
as  is  Intimated  by  the  appellant  In  his  brief, 
Mrs.  Coyle  obtained  the  bonds  and  stocks 
as  gifts  from  her  husband,  she  could  not 
have  testified  to  them.  It  is  true  that.  If  she 
was  still  living,  she  might  have  given  valu- 
aUe  information  to  ber  counsel  which  would 
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have  been  of  service  In  making  the  defense; 
but  WA  think  that  If  the  allegations  in  the 
bill  tiTt-  trne,  as  the  demurrer  admits  they 
are,  her  death  is  not  sufficient  to  sustain  the 
demurrer  on  the  ground  of  laches. 

As  Mrs.  Coyle  is  dead,  the  plaintiff  may 
not  be  a  Competent  witness  to  prove  any 
transactions  with  her  or  statements  made 
by  her;  but  we  cannot  assnme  that  there 
will  not  be  other  evidence  which  is  com- 
petent. It  seems  to  us  that  It  would  be  a 
dangerous  doctrine  to  announce,  if  we  held 
that,  notwithstanding  the  allegations  made 
in  Uils  bill,  the  defendant  was  not  called 
upon  to  answer,  but  the  plaintiff  should  be 
held  to  the  strictest  proof,  for  it  may  be 
that  Dr.  Ck>yle  did  give  the  bonds  and  stocks 
which  he  owned  to  his  wife,  in  a  way  that 
made  It  a  valid  gift,  but  there  may  be  diffl- 
.culty  in  proving  that  If  It  becomes  necessary. 
If  the  evidence  offered  by  the  plaintiff  does 
not  excuse  the  delay,  then  laches  may  still 
be  a  sufficient  defense,  as  we  are  simply  de- 
termining the  question  on  the  demurrer. 

[»)  The  objection  to  the  third  paragraph 
on  account  of  the  absence  of  the  deeds  re- 
ferred to  therein  was  well  taken;  but,  as 
the  defendant  supplied  them  by  filing  them 
with  the  demurrer,  the  question  does  not 
seem  to  be  at  all  material,  or  one  that  re- 
quires any  action  by  us. 

Order  affirmed,  with  costs  to  the  appellee, 
and  cause  remanded,  In  order  that  the  de- 
fendant may  file  an  answer  within  such  time 
as  the  lower  court  may  allow. 


UPSON  v.  EVANS  et  al.    (No.  53.) 
(Court  of  Appeals  of  Maryland.    Dec.  6,  191&) 

1.  CANCEIXjkTION     OF    InSTBTTMENTS     «=>1     — 

JuRiBDionoN  —  Canceulation  of  Assion- 

IfENT. 

Equity  has  jurisdiction  ot  an  action  by 
heirs  of  the  assignor  to  cancel  an  asirignmcnt  of 
a  receipt  for  bonds. 

2.  Pleading    <8=s>8(6)  —  Concldsion  —  Suf- 
ficiency. 

In  an  action  to  cancel  an  assignment  of  a 
receipt  for  bonds,  allegations  that  defendant  ob- 
tained possession  of  the  receipt  "under  circum- 
stances and  conditions  which  gave  her  no  right 
in  the  view  of  a  court  of  equity  to  bold  the 
same  as  against  these  complainants,"  and  that 
the  assignment  was  without  consideratiaD,  were 
conclusions  of  the  pleader. 

8.  Oirrs      ^s>22— MoBTQAOB     Bonds— Stx- 

BOLICAI,  DeLIVEBT. 

A  gUt  of  mortgage  bonds  in  the  hands  of  a 
third  person,  transferable  by  delivery,  may  be 
made  by  a  delivery  of  a  receipt  for  the  bonds 
with  an  assignment  indorsed  thereon,  subject 
to  any  lien  of  the  third  person  and  rights  of 
creditors. 


Appeal  from  Orcult  Court  of  Baltimore 
City;  Morris  A.  Soper,  Judga 

Bill  by  Charles  B.  Evans  and  Samuel  S. 
Field,  executors  of  William  H.  Evans, 
against  Mary  Elizabeth  lipson.  From  an  or- 
der overruling  a  demurrer  to  the  bill  of  com- 
plaint, the  defendant  appeals.  Reversed 
and  remanded. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  STOCK- 
BRIDGE,  and  CONSTABI/B,  JJ. 

Bldrldge  Bood  Xoung,  of  Baltimore  (George 
D.  Dean,  of  Baltimore,  on  the  brief),  for 
appellant 

S.  S.  Field,  of  Baltimore,  for  appellees. 

BOYD,  O.  J.  This  Is  an  appeal  firom  an 
order  overruling  a  demurrer  to  a  bill  of  com- 
plaint filed  by  the  executors  of  William  H. 
Evans  (appellees)  against  Mary  B.  Upson 
(appellant).    The  bill  alleges: 

'(1)  That  among  the  assets  belonging  to  Uie 
estate  of  William  H.  Evans  are  20  bonds  of 
the  Mapos  Central  Sugar  Company,  e&cb  ot 
the  par  value  of  $1,000  and  of  the  actual 
value,  as  appraised,  of  $700. 

(2)  That  they  were  not  In  his  possession  at 
the  time  ot  lids  death,  but  he  had  loaned  tbem 
to  the  company,  together  with  other  bonds 
of  the  company,  for  the  purpose  of  permit- 
ting It  to  pledge  them  as  collateral  security 
for  loans  obtained  for  the  further  develop- 
ment of  the  company's  extensive  sugar  plan- 
tations and  mills  In  Cuba;  and  on  August 
19,  1916,  the  Mapos  Comi>any  delivered  to 
said  Bivans  a  receipt  for  the  20  bonds  loaned 
to  It  for  deposit  with  the  West  India  Finance 
Company  of  New  York  City  as  collateral 
security.  That  the  plaintiffs  are  informed, 
believe,  and  aver  that  the  body  of  the  rer 
ceipt,  omitting  the  signature,  is  correctly 
copied  tn  the  exhibit  filed. 

(3)  That  upon  their  qualification  as  execu- 
tors they  found  among  the  papers  of  the  es- 
tate of  Wm.  H.  Evans  a  receipt  for  all  the 
bonds  of  the  Mapos  Company  which  he  had 
loaned  to  that  company  for  the  purpose 
aforesaid,  except  the  receipt  tor  the  20  bonds, 
and  they  promptly  notified  the  company  by 
letter  of  January  31,  1917,  and  subsequent 
letters,  that  they  had  been  unable  to  find  a 
receipt  for  the  20  bonds,  that  they  as  execu- 
tors were  the  owners  of  said  bonds,  and  that 
the  company  should  not  pay  any  Interest 
thereon  or  deliver  the  bonds  to  any  party  ex- 
cepting plaintiffs.  That  the  bonds  are  stiU 
in  the  possession  of  the  Mapos  Company  or  its 
pledgee,  but  they  are  advised  that  the  receipt 
of  August  19,  1915,  Is  in  the  possession  of 
the  defendant  with  certain  Indorsements 
there(»  or  attached  thereto,  and  that  die 
has  made  demand  upon  the  Mapos  Company 
for  the  payment  to  her  of  the  interest  or 
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coupons  npon  said  bonds  and  for  the  delivery 
to  her  of  the  bonds  when  they  are  released 
bj  the  pledgee  of  the  Mapos  Company,  which 
U  now  holding  tlkem.  That  they  are  advised, 
Iwlieve,  and  aver  that  said  demand' was  made 
by  defendant  upon  the  Mapos  Compcuiy  by 
tetter  of  March  13,  1917,  to  Charles  Heebner 
of  Philadelphia,  Pa.,  who  Is  secretary  and 
treasurer  of  the  company,  and  that  she  in- 
dosed  with  the  letter  what  purports  to  t>e 
a  copy  of  the  receipt  of  August  19,  1815,  giv- 
en by  the  company  to  said  Bvans,  and  cop- 
ies of  what  purport  to  be  an  assignment  and 
reassignment  thereof,  omitting,  however, 
from  the  copies  the  signatures  and  witnesses 
thereta  Copies  of  the  letter,  of  the  receipt, 
and  the  iKirported  assignment  and  reassign- 
ment, being. copies  of  what  defendant  sent 
Charles  Heebner,  were  filed. 

(1)  That  the  defendant  obtained  posses- 
sion of  the  receipt  from  William  H.  £vaas 
"nnder  circumstances  and  conditions  which 
glre  her  no  right  in  the  view  of  a  court  ot 
eqaity  to  hold  the  same  as  against  the  plain- 
tlifs.  That  there  never  was  any  valuable 
consideration  or  any  good  consideration 
within  the  purview  of  the  law  or  of  the 
court  for  the  delivery  of  said  receipt  by  the 
said  William  H.  Evans  to  the  said  defend- 
ant." That  the  plaintiffs  do  not  know  wheth- 
er or  not  the  writing  which  purports  to  be 
an  assignment  of  the  receipt  was  duly  signed 
by  said  Evans,  but  they  say  that,  if  it  was 
80  signed,  then  there  was  no  consideratdon, 
either  valuable  or  good,  fOr  the  execution  of 
said  assignment;  that  they  do  not  know  the 
fact  as  to  the  execution  by  the  defendant  of 
the  paper  purporting  to  l>e  the  reassignment 
of  the  bonds  named  in  the  receipt,  but  they 
say  that  said  reassignment  indicates  that 
the  defendant  never  acquired  any  title  to  the 
said  20  bonds  mentioned  in  said  receipt" 
That  the  receipt  and  the  papers  purporting 
to  be  an  assignment  and  reassignment  are  in 
possession  of  the  defendant,  and  therefore 
they  cannot  make  more  particular  averments 
in  reference  to  them.  "But  the^  charge  and 
aver  that  the  defendant  obtained  possession 
of  said  receipt,  and  of  said  paper  purporting 
to  be  assignment  of  the  bonds  mentioned  in 
said  receipt,  without  any  consideration,  and 
nnder  drcnmstances  which  give  the  defend- 
ant no  title  or  right  to  said  bonds,  or  to  the 
Income  or  interest  thereon."  That  the  pos- 
session of  the  receipt  and  of  the  paper  pur- 
porting to  be  an  assignment  of  the  bonds  Is 
a  cloud  upon  the  title  of  the  plaintiffs  to 
said  bonds  and  prevents  them  from  receiving 
from  the  Mapos  Company  the  income  or  in- 
terest uiwn  them,  or  said  bonds,  and  that  the 
defendant  should  be  required  to  deliver  up 
the  receipt,  together  with  the  paper  purport- 
ing to  be  an  assignment  of  the  bonds,  to  the 
plaintiffs. 

The  bill  then  prays  that  the  defendant,  a 


resident  of  Baltimore,  be' required  to  bring 
into  court,  to  be  surrendered  to  the  plain- 
tiffs, the  receipt  and  the  paper  writing  pur- 
porting to  be  an  assignment  of  the  20  bonds 
from  Evans  to  her,  and  for  general  relief. 

The  copies ^f  the  letter  to  Mr.  Heebner, 
of  the  receipt,  and  of  what  purport  to  be  the 
assignment  and  the  reassignment  filed  'with 
the  bill,  are  as  follows : 

"Baltimore,  Md.,  March  13,  1917. 
"Mr.  Charles  Heebner,  c/o  The  Reading 
Building,  Phila.,  Pa.— Dear  Sir:  I  wish  to 
notify  yon  I  am  a  holder  of  twenty  thousand 
dollars  worth  of  bonds  of  the  Mapos  Central 
Sugar  Go.  I  also  wish  to  state  that  when  the 
interest  is  next  doe  on  these  bonds  that  you 
will  send  me  the  clippings  for  the  amount. 
"Thanking  you  in  advance,  I  am 

"'Very  truly  yours, 
"[Signed]    Mrs.    Mary    SUzabeth    Lipson. 

"1710  John  St. 
"P.  S.  I  am  inclosing  you  a  duplicate  copy 
of  the  recite  I  now  hold." 

"|«>,000.  BaUlmon,  Angnst  19,  1916. 

"Received  of  Wfiliam  H.  Evans,  of  Baltimore 
City,  first  mortgage  bonds  of  the  Mapoa  Central 
Sugar  Co.  to  the  amount  of  twenty  thousand 
($20,000)  dollars,  which  he  has  agreed  to  loan 
to  the  Mapos  Central  Sugar  Co.  for  deposit 
with  the  West  India  Sugar  Finance  Co.  of  New 
York  City,  as  a  collateral  security  for  the  ful- 
fillment of  an  existing  contract 

"The  Mapoe  Central  Sugar  Company  hereby 
agrees  to  refund  and  deliver  to  the  said  Wil- 
liam H.  Evans,  his  heirs  or  assigns,  first  mort- 
gage bonds  of  the  corporation  to  the  amount 
of  said  loan  of  bonds,  viz.  ($20,000),  on  or  before 
the  20th  day  of  August  1916,  or  as  soon  there- 
after as  this  company  has  settled  their  account 
with  the  said  West  India  Sugar  Finance  Com- 
pany for  loans  of  money  advanced  to  this  com- 
pany for  the  seasons  of  1915  and  191&. 

"In  'witness  whereof,  the  Mapos  Central  Sug- 
ar Company,  by  its  Tftopex  officers,  duly  au- 
thorized, hereby  affixes  its  name  and  corporate 
seal  of  this  receipt  and  agreement  this  19th 
day  of  August  1915w 

"Witness:  ." 

"Assignment  of  the  Bonds  Named  in  the  With- 
in Receipt 

"For  one  ddlar  and  other  good  and  sufficient 
consideration,  the  receipt  is  hereby  acknowl- 
edged, I,  the  undersigned,  William  H.  Evans,  of 
the  city  of  Baltimore,  Md.,  hereby  assigns  to 
Mrs.  May  Ellizat>eth  Lipson,  of  Baltimore  City, 
the  twenty  thousand  dollars  ($20,000)  of  the 
first  mortgage  bonds  of  the  Mapos  Central  Sug- 
ar Company,  specified  on  the  'within  receipt 
and  I,  by  these  presents,  hereby  authorize  and 
instruct  the  Mapoe  Central  Sugar  Company, 
by  its  duly  appointed  officers,  that  when  the 
said  $20,000  bonds  have  been  Burrcndered  by 
the  West  India  Sugar  Finance  Company  of  New 
Tork  (who  now  hold  same  as  collateral  securi- 
ty), that  they  are  to  deliver  same  to  the  said 
Mrs.  Mary  Elisabeth  Idpson  or  to  her  heirs, 
or  assigns,  on  the  surrender  of  the  within  re- 
ceipt containing  this  indorsement  of  assign- 
ment of  said  $20,0(X)  of  bonds. 

"In  testimony  whereof  I,  the  said  William  H. 
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ITvans,  hereby  afBx  my  name  and  seal  this  18th 
day  of  September,  191S. 


"Reassignment  of  the  Bonds  Named  In  the 
Within  Receipt.     - 

"For  fl  and  other  good  and  sufficient  consid- 
erations received  by  me,  and  which  I  hereby 
acknowledge,  I,  the  undersigned,  Mrs.  Mary 
Elizabeth  Upson,  of  Baltimore  City,  Md.,  here- 
by assign  and  authorizes  and  directs  my  ex- 
ecutors, heirs  or  assigns,  that  in  the  event  of 
my  death,  or  disability,  to  deliver  to  William 
H.  Bvans,  or  his  legal  representatives,  or  as- 
signs, the  twenty  thousand  dollars  ($20,000)  of 
first  mortgage  bonds  of  the  Mapos  Central  Sug- 
ar Company,  above  assigned  to  me,  and  specified 
in  the  within  receipt  from  said  company.  If 
same  have  been  delivered  to  me,  or  if  not  so  de- 
livered, and  in  lieu  of  said  delivery,  then  I  here- 
by authorize  and  instruct  my  executors,  heirs 
or  assigns,  to  deliver  to  said  William  H.  Evans, 
his  legal  representatives  or  assigns,  the  within 
receipt,  so  as  to  enable  him  to  receive  from 
said  company  the  said  $20,000  of  bonds,  when 
same  have  been  surrendered  by  the  West  India 
Sugar  Finance  Company  of  New  York  City, 
who  now  hold  said  bonds  as  collateral  security 
from  said  company,  and  possess  same  for  his 
own  use  and  personal  property. 

"In  witness  whereof,  I,  the  said  Mrs.  Mary 
Elizabeth  Iiipson,  hereby  affix  my  name  and 
seal  this  18th  day  of  September,  1915. 


The  reasons  assigned  for  the  demurrer 
are:  (1)  That  the  bill  does  not  state  any 
cause  entitling  the  complainants  to  relief  In 
equity:  (2)  that  the  court  la  without  juris- 
diction In  the  premises;  and  (8)  tnat  the 
bill  Is  vague  and  Indefinite  In  material  al- 
legations made  as  of  the  complainants' 
knowledge. 

We  find  no  difficulty  In  this  case  by  reason 
of  the  alleged  adequacy  of  a  remedy  at  law, 
and  that  hence  a  court  of  equity  should  not 
take  Jnrlsdlctlon.  In  Safe  Deposit  &  Tmst 
Co.  of  Baltimore,  Executor,  v.  Walter  Coyle, 
Administrator,  105  Atl.  SOS,  decided  at  the 
present  term  of  this  court,  we  had  occasion 
to  consider  that  question  Iri  an  analogous 
case,  and  we  held  that  a  court  of  equity  had 
jurisdiction.  There  the  administrator  of  Dr. 
Coyle  filed  a  bill  to  require  the  executor  of 
his  wife  to  account  for  and  surrender  a 
large  number  of  bonds  and  stocks  which  It 
was  alleged  belonged  to  him  at  the  time  of 
his  death,  but  were  taken  possession  of  by 
his  widow  and  converted  to  her  own  uses 
and  purposes — or,  to  speak  more  accurately, 
bonds  and  stocks  which  the  widow  had  pur- 
chased with  the  proceeds  of  sales  of  those 
which  her  husband  owned  ^t  the  time  of  his 
death.  Amongst  other  authorities  cited,  we 
quoted  at  some  length  from  Scarborough  v. 
Rcotten,  69  Md.  13T,  14  Atl.  704,  9  Am.  St. 
Rep.  409,  in  support  of  the  right  of  the  plain- 
tiff to  maintain  the  bill.  We  also  pointed  out 
why  such  actions  as  trover,  replevin,  detinue. 


etc.,  did  not  afford  complete  and  adequate 
relief,  and  that,  when  the  jurisdictions  of 
courts  of  law  and  courts  of  equity  were  con- 
current, the  one  which  first  took  jurisdiction 
could  proceed  without  being  ousted  by  the 
other. 

The  appellant  cited  section  224  of  article 
93  (Bagby's  Code)  to  show  that  there  was  a 
remedy  In  the  orphans'  court.  If  the  plaintiff 
were  entitled  to  relief.  That  section  states 
what  shall  be  deemed  and  taken  for  assets 
in  the  hands  of  an  administrator,  and  It  was 
doubtless  an  erroneous  citation ;  but  we  sup- 
pose that  section  243  was  the  one  Intended. 
We  referred  to  that  In  the  Coyle  Case,  men- 
tioned above,  and  showed  that,  where  the 
title  to  personal  property  Is  Involved,  that 
section  does  not  apply.  The  letter  filed  with 
this  bill  shows  that  the  appellant  claims  the 
bonds  and  the  Interest  thereon. 

[1]  In  this  case  the  bill  In  effect  seeks  a 
cancellation  of  the  assignment  of  the  receipt. 
That  Is  a  ground  for  equitable  interposition. 
Phelps'  Jurid.  Eq.  f  159,  18  Ency.  of  PI.  & 
Pr.,  750-762,  and  many  other  authorities  Id 
this  and  other  jurisdictions  could  be  cited. 
So,  without  discussing  this  branch  of  the 
case  further,  we  hare  no  doubt  about  the 
jurisdiction  of  a  court  of  equity. 

[2]  The  main  dlfliculty  we  find  is  In  the 
allegations  of  the  bill.  We  cannot  tell  from 
it  the  drcnmstances  and  conditions  under 
which  the  appellant  obtained  the  receipt  and 
the  assignment,  although  apparently  they 
know  them,  and  it  would  seem  clear  that  the 
bill  Is  demurrable  for  not  stating  them.  While 
It  is  not  necessary  to  state  minutely  all  the 
ciroamstances  which  may  be  relied  on,  "all 
the  material  facts  niton  which  reliance  is 
placed  for  relief  In  equity  must  be  set  forth ; 
every  fact  essential  to  the  plaintifTs  title  to 
obtain  relief  must  be  stated.  Such  facts 
should  be  stated,  generally  and  substantially, 
not  minutely  or  In  detail,  as  would  entitle  the 
plaintiff  to  the  relief  asked.  The  claim  must 
be  stated  with  clearness,  so  as  to  leave  noth- 
ing to  uncertainty,  conjecture,  or  vague  infer- 
ence." Miller's  Eq.  Proc.  116,  117,  {  92,  and 
cases  cited.  Or  as  stated  in  Phelps'  Jurid. 
Eq..(56: 

"Every  material  fact  should  be  stated  upon 
which  relief  is  sought.  *  *  *  lie  facts 
should  be  set  forth  with  reasonable  certainty. 
And  facts  should  be  stated,  not  merely  ccm- 
clBsions  of  law.  The  court  must  be  enabled  t» 
see  that  the  conclusions  are  well  founded" — dt- 
ing  Lamm  t.  BurreU,  00  Md.  272,  14  AtL  682. 

In  that  case  It  was  said: 

"'The  averments  actually  made  are  merely  the 
'conclusions'  of  the  pleader  from  the  facts  with- 
in his  knowledge;  but  those  facts  are  not  dis- 
closed, as  they  should  have  been,  so  that  the 
court  could  see  whether  those  conclusions  were 
well  founded  or  not" 

In  that  case  an  injunction  had  been  Issued, 
and  it  is  true  that  in  such  cases  greater  par- 
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Urularlty  Is  reqnlred  than  te  many  otbers. 
Tbe  prayer  in  this  bill,  set  oat  above,  Is  of 
sach  a  character  as  to  require  the  plaintiff 
to  clearly  and  folly  inform  the  court  and 
tbe  defendant  the  grounds  relied  on  for  snch 
relief;  but  it  alleges  that  the  defendant  ob- 
tained possession  of  the  receipt  "under  dr- 
comstances  and  oondltiona  which  glTe  her 
00  right  in  the  view  of  a  court  of  equity  to 
hold  the  same  as  against  these  complain- 
ants," and  again: 

"They  aver  and  chaise  that  the  defendant  ob- 
tained poesesslon  of  said  receipt,  and  of  said  pa- 
per purporting  to  be  (an)  assignment  of  the 
bonds  mentioned  in  said  receipt,  without  any 
ronsideration.  and  under  circumstance*  which 
rive  the  defendant  no  title  or  right  to  said 
bonds,  or  to  the  income  or  interest  thereon." 

As  to  what  the  circumstances  were  the  bill 
Is  silent — although  presumably  they  were 
«4thln  the  knowledge  of  the  plaintiffs,  for 
otherwise  they  would  not  have  been  justifled 
In  making  the  charge. 

If  It  was  an  attempted  gift,  "the  drcnm- 
atances"  may  in  the  wlnion  of  the  court  give 
tbe  defendant  a  right  to  the  bonds  or  the  in- 
terest thereon;  the  court  may  differ  with 
the  plaintiffs  as  to  the  effect  of  the  circum- 
stances. Or  the  court  might  find  from  them 
that  there  was  a  consideration  which  was  suf- 
ficient. In  short,  the  court  must  move  in  the 
dark,  although,  according  to  the  allegations 
of  the  bill,  the  plaintiffs  have  knowledge 
which  may  light  Its  way  to  a  Just  conclu- 
sion. Even  if  It  be  conceded  that  the  pos- 
session of  the  receipt,  together  with  the  as- 
signment and  reassignment,  does  not  give 
the  defendant  the  right  to  the  bonds  or  tbe 
Interest  thereon,  as  the  plaintiffs  contend,  it 
dees  not  neceMarlly  f<Hlow  that  a  court  of 
equity  should  require  the  surrender  of  the 
receipt  and  assigiunent  That  might  very 
well  depend  upon  the  circumstances  under 
which  the  defendant  obtained  possession  of 
them,  but  tbe  plaintiffs  are  withholding  in- 
formation of  that  from  the  court.  It  may  be 
very  material  for  the  court  to  know  the  dr- 
cmnstances  in  order  to  properly  construe 
the  assignment  and  reassignment  Whether 
or  not  the  asslgnmoit  and  reassignment 
were  executed  at  the  same  time,  and  at  the 
time  of  the  dtUmey  of  tbe  receipt,  would 
certainly  reflect  upon  the  effect  of  the  re- 
assignment, if  the  assignment  Is  valid. 

[IJ  Such  being  onr  opinion  in  reference  to 
tbe  omission  to  state  the  circumstances  under 
which  the  amiellant  obtained  possession  of 
the  receipt  and  the  assignment,  we  hesitate 
to  refer  to  any  other  questions  raised  by  the 
parties,  as  it  is  possible  that  when  they  are 
shown  they  may  present  some  of  the  ques- 
tions in  different  light  from  what  they  now 
aK)ear  by  the  bill,  or  they  may  not  really 
be  involved.  But  it  may  be  of  assistance,  if 
we  briefly  state  our  views  as  to  the  question 
of  delivery.  In  case  thQ  appellant  claims  tbe 


bond6  were  given  to  her.  We  are  not  pre- 
pared to  go  as  far  as  the  appellees  do  on 
that  subject.  This  case,  as  now  presented, 
differs  in  material  respects  from  such  as 
Pennington  v.  Oittings,  2  Gill  &  J.  208,  sc 
mwix  relied  on  by  the  appellees.  It  was  nec- 
essary that  the  stock  claimed  to  have  been 
given  by  Mr.  Gittings  to  lids  daughter  be 
transferred  at  the  bank  in  order  to  perfect 
the  gift.  It  was  not  the  certificate,  but  the 
stock,  that  was  the  subject  of  the  Intended 
gift  Tbe  certiflcate  upon  its  face  showed 
that  the  stock  was  transferable  only  at  the 
bank,  and  It  was  admitted  that  an  indorse-, 
ment  on  the  certiflcate,  whether  in  blank  or 
in  full,  was  not  suffldoit  *o  transfer  the 
stock.  It  was  therefore  held  that  there  was 
not  a  valid  gift  of  the  stock  for  want  of  de- 
livery. So  in  the  case  of  Ward  v.  Turner, 
2  Ves.  Sr.  431,  referred  to  In  Pennington  v. 
Oittings,  and  particularly  relied  on  by  the 
appeUeea  The  question  there  was  whether 
the  delivery  of  the  receipt  for  annuities  was 
sufficient  as  a  gift  inter  vivos,  and  it  was 
held  it  was  not,  but  it  was  because  "sndi 
donation  could  not  be  made  without  a  trans- 
fer, or  somethdng  equivalent ;  that  being  the 
only  mode  in  which  stock  or  annuities  are 
sascepttble  of  being  delivered." 

In  this  case  it  is  not  in  terms  stated  that 
the  bonds  of  the  Mapos  Company  were  ne- 
gotiable instruments;  bat  we  assume  that 
they  were  In  the  usual  form  of  mortgage 
bonds  issued  by  corporations,  and  hence  were 
transferable  by  delivery.  It  would  be  un- 
fortunate if  an  owner  of  bonds  which  have 
been  placed  in  the  hands  of  a  third  party  as 
collateral  security  could  not  give  them  away, 
subject,  of  course,  to  tbe  pledge,  by  an  as- 
signment such  as  this.  A  debtor  might 
pledge  a  $1,000  bond  to  secure  $100,  or  a 
$10,000  bond  to  secure  $1,000,  but  could  not 
give  it  away  until  he  could  get  possession  of 
it,  If  appellees'  position  is  correct  But  we 
cannot  agree  with  them  as  to  the  application 
of  the  authorities  they  dte  to  such  drcum- 
stances  as  this  record  discloses.  There  is 
nothing  in  the  receipt  to  prevent  an  assign- 
ment  of  the  bonds;  on  the  contrary,  the 
Mapos  Company  agreed  to  refund  and  de- 
liver them  to  said  Evans,  his  heirs  or  as- 
signs, and  he  assigned  to  the  appellant  the 
$20,000  of  bonds  spedfled  in  the  receipt  and 
authorized  and  Instructed  the  Mapos  Com- 
pany to  deliver  them  to  her,  or  to  her  heirs 
or  assigns,  when  they  were  surrendered  by 
the  West  India  Company  (which  held  then 
as  collateral)  on  the  surrender  of  the  re- 
ceipt The  assignment  apparently  was  un- 
der the  hand  and  seal  of  Evans,  and  was 
written  on  the  receipt. 

Mr.  Evans  could  have  transferred  them, 
subject  to  the  Hen  of  the  pledgee,  by  a  prop- 
er contract  and  upon  good  consideration. 
In  such  case,  a  constructive  or  symbolical 
delivery  Is  suffldent  to  pass  the  property. 
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If  a  creditor  bold  a  collateral  note  xinder  a 
blank  Indorsement  of  the  payee,  the  latter 
can  before  maturity  of  the  note  sell  and  as- 
sign It  with  the  creditor's  knowledge  with- 
out farther  indorsement  or  without  filling  up 
the  blank,  and  the  assignee  will  acquire  it 
free  from  all  equities  other  than  the  lien  of 
the  pledgee,  although  it  be  not  delivered  by 
the  latter  to  the  assignee  until  after  maturi- 
ty. Jones  on  Collateral  Securities  (3d  Ed.) 
I  384,  dtlng  Whitaker  v.  Sumner,  20  Pick. 
(Mass.)  399,  and  Grimm  v.  Warner,  45  Iowa, 
106.  A  note  already  In  possession  of  a 
.pledgee  may  be  again  pledged  by  the  owner 
to  anotber  person  subject  to  the  lien  of  the 
first  pledge,  without  any  further  delivery 
of  it  Jones  on  Cd.  Sec.  (3d  Ed.)  |  83.  We 
might  cite  other  authorities,  but  deem  the 
above  sufficient.  There  can  be  no  vaUd  rea- 
son assigned  for  not  permitting  an  owner  of 
pledged  bonds  to  give  them  away  by  a  prop- 
er assignment,  subject,  of  course,  to  the  lien 
of  the  pledgee  and  rights  of  creditors,  whai 
he  can  sell  them  or  pledge  them  to  another. 
The  delivery  Is  constructive  or  symbolical, 
and  If  It  Is  a  good  delivery  In  the  one  case 
It  should  be  in  the  others,  as  between  the 
parties.  We  do  not  think  our  decisions  in 
conflict  with  that  conclusion,  and  it  is  in 
conformity  with  the  tendency  of  courts  and 
legislation  of  modem  times. 

We  will  not  discuss  the  effect  of  the  reas- 
signment, as  we  have  already  Intimated  that 
something  might  be  shown  which  would  re- 
flect upon  that ;  but,  independent  of  the  re- 
assignment, our  condn^on  is  as  above  stat- 
ed In  reference  to  the  question  of  delivery. 

Without  prolonging  this  opinion  further, 
we  will  reverse  the  order  overruling  the  de- 
murrer and  remand  the  case  for  further 
proceedings. 

Order  reversed,  with  costs  to  the  appel- 
lant, and  cause  remanded  for  further  pro- 
ceedingsk 


DEARHOI/T  MOTOR  SALES  CO.  v.  MBH- 
HITT.     (No.  5.) 

(Court  of  Appeals  of  Maryland.    Dec.  5,  1918.) 

1.  PaiNcrpAL  AND  Agent  ^=»22(2)— Decla- 

EATIONS  or  AQENT— AOMTSSIBILrrT. 

Where  plaintiff  was  injured  by  defendant's 
automobile  trucli,  declarations  of  the  driver  at 
the  time  of  the  accident  that  he  wan  defendant's 
afhent  were  inadmissible,  where  no  other  evidence 
of  agency  had  previously  been  introduced. 

2.  Mabteb  and  Servant  «=>330(1)— Bubden 
OF  Pboof— Agenct. 

One  who  has  been  Injnred  by  an  automobile 
belonging  to  defendant,  and  alleged  to  have  been 
driven  by  his  agent  or  servant,  has  the  burden 
of  proving  that  the  injury  was  caused  by  the 
negligence  of  a   person   acting   as  defendant's 


agent  or  servant;  the  possession  of  the  machine 
by  the  driver,  and  its  admitted  ownenhip  by 
defendant,  not  shifting  tlie  burden  as  to  agency. 

3.  Tbial  '«=>134— Evidence— Questions    or 
liAW  AND  Fact. 

It  is  for  the  trial  court  to  decide  whether 
there  is  any  evidence  to  prove  a  fact,  and  for 
the  jury  to  determine  the  weight  of  the  evidence. 

4.  Master  and  Servant  i8=»332(I)— Atttomo- 
BiLE  Accidents— Questions  fob  Jubt. 

Where  the  uncontradicted  evidence  in  an 
automobile  Injury  case  showed  that  the  driver 
of  the  aatomobile  had  never  been  employed  by 
defendant,  and  that  he  bad  taken  defendant's 
car  without  pormiasion,  it  was  error  to  submit 
the  case  to  the  jury. 

Appeal  frmn  Superior  Court  ot  Baltimore 
City;  Walter  I.  Dawklns,  Jud£e. 
"To  be  officially  reported." 

Action  by  William  Mettltt  against  tbe 
Dearbolt  Motor  Sales  C<Hiipaii7.  From  a 
Judgment  for  plaintiff,  defendant  ampeala 
Reversed,  without  awarding  a  new  trial. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE. 
BURKE,  THOMAS,  PATTISON,  DKNER, 
and  OONSTABIiEt  JJ. 

J.  Le  Boy  Hopkins,  of  Baltimore,  for  ap- 
pellant. 

Harry  O.  Levin  and  E.  Milton  Altfdd,  botb 
of  Baltimore,  for  appellee. 

THOMAS,  J.  This  suit  was  brought  to  re- 
cover for  injuries  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant's  serv- 
ant while  oi)erattng  an  autCMuoMle  truck  of 
the  defendant  on  one  of  the  streets  of  Balti- 
more City. 

The  accident  occurred  about  noon  on  the 
8th  of  October,  1917.  The  plalntlfr,  who  was 
about  88  years  of  age,  and  v^o  bad  been  at- 
tending court,  entered  a  Jitney  bus  at  tbe  cor^ 
ner  of  Holliday  and  Fayette  streets  to  go  to  his 
home.  The  Jitney  bus,  as  it  proceeded  in  an 
easterly  direction  on  layette  street,  was  f<A- 
lowed  by  an  automobile  truck,  and  when  the 
bus  stopped  at  the  comer  of  Fayette  street 
and  Montford  avenue  to  lUlow  the  plalntltt 
to  get  out,  just  as  he  was  in  the  act  of  alight- 
ing, with  his  foot  on  tba  step  of  the  bus,  tlie 
tmdc  ran  into  the  rear  ot  tba  bus  and  Indur- 
ed  his  foot. 

This  appeal  Is  by  the  defendant  from  a  Judg- 
ment in  favor  of  the  plaintiff  for  $200,  and 
the  record  contains  two  exceptions.  The 
first  exception  is  to  the  ruling  of  the  court 
below  on  a  motion  to  strike  out  certain  evi- 
dence, and  the  second  is  to  the  court's  action 
on  the  prayers. 

After  offering  evidence  tending  to  show 
negligence  on  the  part  of  the  driver  of  the 
truck,  and  the  ext«it  of  the  plaintiff's  in- 
juries, the  plaintiff  asked  his  witness  Harry 
H.  Bryan,  who  had  stated  that  be  was  a 
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traffic  ofllcer  of  tbe  Baltimore  City  police 
force,  and  who  was  riding  on  tbe  bns  and 
Hv  the  accident,  "whether  the  driver  of  the 
track  made  any  statements  at  the  time  of  the 
accident,  or  inunediatelT  thereafter."  The 
queation  was  objected  to  by  the  defendant, 
and  the  record  states  that: 

"The  court  ruled  that  ho  would  admit,  subject 
to  exception,  •  •  •  any  eridence  as  to  state- 
menta  made  by  the  driver  of  the  truck  at  the 
time  of  the  accident  or  immediately  thereafter." 

The  witness  then  testified  as  follows: 

"Q.  Was  anythinK  said  by  the  drlTtr  immedi- 
•tdy  after  the  aeeident,  and,  if  so,  what?  A.  I 
got  off,  and  went  to  the  chauffeur  and  asked 
Urn  did  he  have  an  operator's  card;  and  he 
laid,  "No;  I  haven't  got  any.'  I  asked  him  his 
name,  and  he  gave  me  his  name.  Q.  What  was 
it?  A.  Frank  Schloesler,  if  I  have  it  right  Q. 
What  is  hia  address?  A.  He  gave  it  as  1712 
GieeuDount  avenue.  Q.  Wks  he  a  young  or  an 
old  man?  A.  A  young  man;  he  appeared  to  be 
20  or  21  years  cid.  Q.  Go  ahead  with  your  tea* 
timony.  A.  I  then  asked  him  who  owned  the 
biu  [truck],  and  he  told  me  the  Dearholt  Motor 
people;,  and  I  asked  him  where  they  had  their 
business,  and  I  think  he  gave  me  the  same  ad- 
dress as  that  he  gave  me  before,  1712  Green- 
mount  avenue.  I  asked  him  if  he  was  an  em- 
ploye or  not  of  the  Dearholt  people,  and  be 
•aid  he  was;  that  he  was  at  that  present  time, 
right  at  the  accident,  the  time  of  the  accident. 
Meanwhile  the  old  man  was  put  on  the  bus,  as 
was  stated  before,  and  was  taken  to  St.  Joseph's 
Hospital,  and  we  came  back  from  the  hospital, 
after  the  old  man's  foot  had  been  bandaged,  to 
the  station  house,  and  the  charge  was  put  against 
tiiis  young  man  of  operating  an  automobile  with- 
out an  operator's  card." 

Immediately  below  the  answer  to  the  last 
question,  the  record  contains  the  note: 

"(Objected  to;   struck  out.)" 

The  plaintiff  also  produced  as  a  witness 
the  driver  of  the  bus,  Harry  Champness,  who 
described  bow  the  accident  occurred,  and  said 
that  he  beard  the  conversation  between  the 
police  officer,  Biyan,  and  the  driver  of  the 
truck  Immediately  after  thie  accident  He 
was  asked  by  the  plalntUf  the  following  qitie»- 
tion: 

"What,  If  anything  did  the  ebauffeur  W  to 
the  officer?" 

The  question  was  objected  to  by  the  de- 
fendant, "bnt  the  coart  po'mltted  the  ques- 
tion to  be  answeced,  *  •  *  and  admitted 
the  evidence,  sabject  to  exertion,"  and  the 
witness  replied: 

"Ue  gave  his  name  and  address,  and  and  said 
he  was  going  to  dinner  with  the  truck,  and  that 
he  was  tlie  agent  of  the  Dearholt  Motor  people, 
and  that  he  was  going  to  dinner;  that  he  was 
going  to  dinner  first;  he  was  light  on  his  way 
to  dinner." 

Further  evidence  was  offered  by  the  plain- 
tiff tending  to  show  negligence  on  tbe  part  of 
the  driver  of  tbe  truck,  and  the  record  tbea 


states  that  ttie  dttSeindant,  at  the  request  of 
the  plaintiff,  admitted  that  tbe  trudc  was  tlie 
property  of  the  defendant,  tbe  Dearholt  Mo- 
tor Soles  Company,  but  denied  that  the  driv- 
er was  its  agent,  ajid  ttut  tbe  plaintiff  clos- 
ed his  casa 

The  defendant  proved  by  Henry  L-  Dear- 
holt, tbe  president  of  tbe  d6f«idant  company, 
and  by  his  son,  John  EJdward  Dearholt,  and 
by  Cibarles  W.  Small,  who  were  employed 
by  tlie  defendant,  tliat  Frank  Scblossler, 
the  driver  of  the  truck,  was  not  on  tb« 
day  of  the  acddent,  and  had  never  been, 
employed  by  the  defendant ;  that  be  lived  in 
the  neighborhood  of  the  defendant's  place 
of  business,  but  woi^ed  for  the  Crown  Cork 
&  Seal  Ccnnpapy ;  that  on  the  morning  of  the 
accident  tbe  truck  had  been  placed  in  front 
of  the  defendant's  place  of  business,  and  that 
Scblossler  had  taken  it  from  tliat  place  with- 
out the  knowledge  or  consent  of  the  defend* 
ant,  or  any  of  Its  oflBcers  or  employ^. 

At  the  eloee  of  the  testimony,  tbe  defend- 
ant "moved  the  court  to  strike  from  the  rec- 
ord tbe  testimony  of  the  officer,  Harry  H. 
Bryan,  and  Barry  Obampness,  as  to  the  al- 
leged admissions  by  Sdilossler  after  the  acci- 
dent. In  whldi  Scblossler  said  that  he  was  the 
agent  of  tbe  Dearholt  Motor  Sales  Company, 
and  that  lie  was  going  to  deliver  the  trtick, 
and  that  he  was  in  tbe  employ  of  tbe  Dear- 
holt Company,  and  such  other  admissions  or 
statements  to  the  same  effect";  and  the  record 
states  that  the  court  "struck  out  that  portion 
of  the  wlaesses'  testimony  where  they  stated 
that  he  was  agent  for  tbe  Dearholt  Motor 
Sales  Company,  bnt  refused  the  motion  as 
to  the  part  of  the  testimony  as  to  who  em- 
ployed blm  and  that  be  was  going  to  deliver 
tbe  car."  The  first  exception  is  to  this  rul- 
ing of  the  court  below,  and  tbe  second  is  to 
the  overruling  of  defendant's  exception  to 
plaintUTs  prayer,  the  granting  of  tbe  plain* 
tiff's  prayer,  and  the  rejection  of  certain 
prayers  of  Qie  defendant,  including  the  de- 
fendant's first  and  second  prayers,  by  whldi 
the  court  was  asked  to  instruct  the  Jury  that 
there  was  no  evidence  In  the  case  legally  suf- 
ficient to  show  that  tbe  driver  of  tbe  truck 
was  the  agent  or  servant  of  tbe  defendant, 
and  that  the  verdict  of  tbe  Jury  should  there- 
fore be  for  the  defendant 

It  is  not  dear  from  the  record  whether  tiie 
evidence  referred  to  In  the  first  exception  was 
allowed  to  go  to  the  Jury  or  was  stricken 
out  by  the  court  below.  As  we  have  said,  im- 
mediately below  the  testimony  of  the  officer, 
Bryan,  giving  tbe  declarations  of  Frank 
Scblossler,  is  a  note  that  it  was  objected  to 
by  the  defendant  and  stricken  out  by  the 
court,  yet  tbe  same  evidence  is  referred  to  in 
defendant's  motion  at  the  conclusion  of  tbe 
testimony,  and  the  record  there  states  that 
the  court  refused  to  strike  out  the  declara- 
ticms  of  Scblossler  that  he  was  employed  by 
the  defendant  Moreover,  tbe  appellant's 
counsel,  while  insisting  that  the  evidence  of 
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Bryan  was  stiidcen  out,  derotes  a  part  Qf  Ills 
brief  to  the  first  exception,  and  to  a  dUcus- 
slon  ot  the  admissibility  of  the  evidence. 

[1]  The  general  rule  that  agency  cannot, 
as  against  the  principal,  be  proved  by  the  ad- 
missions or  declarations  of  the  agoit.  Is  ad- 
mitted by  counsel  for  the  appellee;  but  the 
theory  of  the  appellee  is  that,  where  there  Is 
evidence  tending  to  establish  the  agency,  the 
declaratlona  of  the  ag^it  become  admissible 
for  that  purpose,  and  that  In  this  case  the 
presumption  arising  from  the  admission  that 
the  truck  belonged  to  the  defendant,  namely, 
that  It  was  In  the  possession  of  the  defend- 
ant's servant,  was  sufladent  to  justify  the  ad- 
mission In  evidence  of  the  declarations  of  the 
driver  to  establish  the  agen(;y.  The  diffi- 
culty about  this  view  Is  that  the  record  shows 
that  at  the  time  the  declarations  of  the  driv- 
er were  offered  In  evld'-"ce,  and  admitted  sub- 
ject to  exceptlcxa,  no  evidence  at  all  bad  been 
offered  to  show  that  the  defendant  owned  the 
truck,  or  that  It  was  In  the  possession  of  the 
defendant's  servant;  the  admission  that  the 
truck  was  the  property  of  the  defendant, 
eoupled  with  a  denial  that  the  driver  was  Its 
agent,  having  been  made  at  the  cloee  of  tbe 
testimony. 

In  the  case  of  Nat  Mech.  Bank  v.  Nat 
Bank  of  Baltimore,  36  Md.  5,  the  court  said: 

"In  Rosenstock  v.  Tormey,  32  Md.  182  [S  Am. 
Rep.  125],  this  court,  alluding  to  the  practice 
of  allowing  parties  to  introduce  evidence  which 
was  irrelevant  'per  se,'  upon  tbe  assurance  of 
counsel  it  would  be  followed  up  by  evidence 
which  would  make  it  relevant,  remarked:  'We 
are  not  aware  of  any  decision  that  has  applied 
the  rule  to  a  case  where  declarations  or  acts  of 
agents  are  offered  for  tbe  purpose  of  binding 
principals.  On  tbe  contrary,  it  is  plainly  said 
in  Marshall  v.  Haney,  4  Md.  511  [59  Am.  Dec. 
92],  that  tiie  declarations  of  an  agent  are  not 
admissible  to  bind  the  principal  under  any  cir- 
cumstances until  the  agency  is  first  dearly  es- 
tablished, and  the  langxiage  of  tbe  court  in  At- 
wcU  V.  Miller,  11  Md.  359  [09  Am.  Dec.  228], 
is  to  the  same  effect  •  •  •  TlUs  authority 
or  agency  need  not  be  proved  by  writing;  it 
may  be  inferred  from  facts  and  circumstances, 
from  the  permission  and  acceptance  of  his  serv- 
ices, and  subsequent  adoption  and  ratification 
of  his  acts  will  suffice.  But  before  his  admis- 
sions, dedaraticms,  or  acts  were  admitted  to 
bind  the  defendants,  we  think  the  court  should 
have  re<iuired  the  production  of  some  proof  tend- 
ing to  show  the  existence  of  such  agency  or  au- 
thority.' " 

The  case  of  PUer  v.  Clearfield  Coal  Co., 
103  Md.  1,  62  Atl.  1122,  and  many  others  that 
might  be  dted  are  to  the  same  effect  a%ere- 
fore,  even  If  the  contention  of  the  appellee 
that,  where  some  evidence  tending  to  show 
agency  has  been  ottered,  the  declaratlons'of 
the  agent  become  admissible  for  that  purpose, 
be  accepted  as  sound,  and  It  be  further  con- 
ceded that  the  admission  that  the  truck  was 
the  pr<n)erty  of  the  defendant  was  some  evi- 
dence of  agency  within  the  meaning  of  that 
rule,  It  Is  dear  that  under  the  dedsims  re- 


ferred to  the  declarations  of  Sdilossler  weire 
not  admissible  at  the  time  they  were  offered. 

[2]  This  brings  us  to  a  consideration  of  tbe 
defendant's  first  and  second  prayers.  Tbe 
declaration  alleged,  and  the  burden  ot  proof 
was  on  the  plaintiff  to  aboiw,  that  the  injury 
he  sustained  was  caused  by  the  negligence  of 
the  defendant's  agent  or  servant  The  ap- 
pellee claims  that  tliat  burden  was  met  by 
the  admission  that  the  trudc  belonged  to  the 
defendant,  from  which  fact  there  was  a  pre- 
sumption that  the  trudc  was  in  the  possession 
of  the  defendant's  servant  or  agent,  that  that 
presumptloa  cast  the  burden  on  the  defend- 
ant to  show  that  Schlossler  was  not  its  serv- 
ant or  agent,  and  that  with  the  burden  on  the 
defendant  the  question  of  agency  was  one  for 
the  jury  and  not  for  the  court  to  decide. 

In  Vonderhorst  Brewing  Co.  v.  Amrbine, 
98  Md.  406,  56  AU.  833,  after  referring  to  the 
cases  of  Joyce  v.  Capel  &  Slaughter,  8  Oar. 
&  Pay.,  870,  and  Edgeworth  v.  Wood,  88  N. 
J.  Law,  468,  33  Atl.  940,  the  court  said: 

"It  is  a  reasonable  presumption  that  a  person 
driving  a  team  of  another  is  the  agent  or  serv- 
ant of  the  owner  of  the  team,  unless  it  be'  shown 
by  the  owner  of  tbe  team  that  the  contrary  is 
the  fact." 

This' language  of  the  court  was  quoted  by- 
Judge  Burke  la  Geiselman  v.  Schmidt,  106 
Md.  580,  68  AtL  202,  and  In  tbe  case  ot 
Stewart  Taxi  Co.  v.  Gets,  118  Md.  171,  84 
AtL  338,  Judge  Pearce,  q>ettklng  for  tbe 
court,  said: 

"If  there  had  been  evidence  tending  in  any 
manner  to  identify  the  taxicab  as  the  property 
of  the  defendant  the  inference  might  have  been 
justified  that  the  defendant  was  in  its  poBsesGion 
and  control  by  tbe  driver  as  its  servant,  in  the 
absence  of  proof  to  the  contrary,  as  was  held  in 
Vonderhorst  Brewing  Co.  v.  Amrbine,  96  Md. 
411  156  AtL  833]." 

In  the  case  of  Symington  v.  Sipes,  121  Md. 
313,  88  Atl.  134,  47  L.  R.  A.  (N.  S.)  662,  where 
the  court  held  that  the  plaintiff  was  not  eau- 
tltled  to  recover.  Judge  Umer  said : 

"The  proof  makes  it  perfectly  clear  that,  evrai 
if  the  chauffeur  t>e  regarded  as  a  servant  of  the 
appellant  rather  than  of  his  brother,  during  the 
period  in  question,  he  was  not  at  the  time  of 
the  collision  acting  within  the  scope  of  his  em- 
ployment but  was  using  tbe  automobile  con- 
trary to  the  express  orders  to  wbidi  he  was  then 
subject  and  exclusively  for  his  own  •  •  • 
purposes.  The  decisions  are  unanimous  in  hold- 
ing that  under  such  drcumstances  the  servant 
is  solely  responsible  for  the  consequences  of  his 
negligence." 

And  In  the  still  later  case  of  Debellus  t. 
Benson,  129  Md.  693,  100  AH.  505,  where  the 
ruling  of  the  lower  court  withdrawing  the 
case  from  the  Jury  was  approved,  this  court, 
speaking  through  Judge  Stockbridge,  said: 

"tJnder  the  most  favorable  aspect  for  the 
plaintiffs  that  can  be  taken  of  this  ca8#,  tbe  ad- 
mission in  open  court  of  the  defendants,  together 
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with  the  testimony,  had  establishecl  the  owner- 
ship of  the  machine,  and  the  fact  that  the  per- 
son operating  it  was  an  employ^  of  the  defend- 
ants, and  that  the  burden  of  proof,  therefore, 
rested  upon  the  defendants  to  idiow  that  at  the 
time  of  the  accident  the  servant  was  not  en- 
gaged directly  or  indirectly  upon  any  woik  or 
mission  of  his  employer;  more  than  that  cannot 
be  claimed  for  the  case,  as  made  out  by  the 
eridcnce,  and  this  burden  the  defendants  by 
their  testimony  fully  met." 

[S]  The  established  doctrine  as  to  the  re- 
spectiTe  iiroTinoes  of  the  court  and  Jury  Is 
that  it  Is  the  province  of  the  court  to  decide 
whether  there  is  any  evidence  to  prove  a 
fact;  and  for  the  jury  to  determine  the  weight 
of  the  evidence.  Nat.  Mech.  Bank  t.  Kat. 
Bank  of  Baltimore,  supra.  Whether,  In  view 
of  that  doctrine,  the  more  accurate  statement 
ot  the  rule  deducible  from  the  cases  men- 
tioned is,  as  suggested  by  the  language  of 
Judges  McSherry  and  Pearce,  that  the  un- 
explained possession  of  the  machine  or  vehl- 
de  of  another  Justifies  the  inference  or  pre- 
sumption that  the  person  in  actual  pocises- 
don  was  the  agent  or  servant  of  the  owner, 
we  need  not  stop  to  cooslder,  for  the  effect 
of  tlie  Maryland  cases  referred  to  is  that 
where  the  evidence  in  the  case,  whether  pro- 
duced by  the  plalntUt  or  by  the  defendant,  is 
uncontradicted  and  clearly  shows  that  the 
person  in  possession  of  the  vehicle  or  machine 
was  not  at  the  time  of  the  accident  the  serv- 
ant or  agent  of  the  owner,  there  can  be  no 
recovery  against  the  owner,  and  that  the 
case  should  be  withdrawn  from  the  Jury. 

The  case  of  Stewart  Taxi-Service  Oo.  v. 
Hoy,  127  Md.  70,  95  AtL  1057,  is  relied  upon 
by  the  appellee  as  establishing  the  contrary 
rule.  But  upon  a  careful  examination  it 
will  be, found  that  this  court  held  that  the 
case  was  properly  submitted  to  the  Jury  be- 
tause  of  the  unsatisfactory  character  of  the 
evidence  produced  by  the  defendant  to  show 
that  Ennls,  who  t)perated  the  cab,  was  not 
acting  as  the  servant  or  with  authority  of 
the  defendant.  In  reference  to  that  feature 
of  the  case  Judge  Burke  said  in  conclusion: 

The  evidence  offered  by  the  defendant  to 
•bow  that  Cassiday  bad  no  authority  to  send 
the  machine  out  to  be  tested  is  not  of  such  a 
character  as  to  have  warranted  the  court,  un- 
der the  drcnmstanees  of  this  case,  in  deciding 
that  E>ini8  was  not  the  defendant's  agent  That 
question  was  pn>periy  left  to  the  jury  under 
the  facts  In  evidence." 

[4]  As  we  have  said,  in  the  case  at  bar 
the  uncontradicted  evidence  produced  by  the 
defendant  clearly  shows  that  Schlossler  never 
bad  been  employed  by  the  defendant,  and 
that  he  took  the  car  from  the  defendant's 
place  of  business  without  the  knowledge  or 
consait  of  the  defendant,  or  of  any  of  Its 
<^cer8  or  employ^,  and,  as  the  declarations 
of  Sdilossler  were  not  admissible  to  prove 
that  he  was  the  defendant's  agoit  or  servant, 


the  court  below  erred  In  submitting  the  case 
to  the  jury.  We  must  therefore  reveiBe  the 
Judgment  appealed  from,  without  awarding 
a  new  trial. 

Judgment    reversed,   with   costs,   without 
awarding  a  new  trial 


WILMER  T.  DUNN  et  aL    (No.  44.) 
(Ckmrt  of  Appeals  of  Maryland.    Dec.  0,  1918.> 

1.  ApPEiLL  AND  Ebbob    ^=^224  —  Pbesebva- 
TioN  OK  Exceptions. 

Where  a  decree  pro  confesso  as  to  certain 
defendants  was  not  stricken  out  by  any  order 
and  the  proceedings  were  irregular  and  not  ia 
accordance  with  Code  Pub.  Gen.  Laws  1904, 
art.  16,  i  152,  the  court  having  answered  "very 
well"  on  one  of  defendants  asking  that  such, 
decree  be  stricken  out,  there  being  no  objection 
and  no  harm  done,  the  formal  procedure  will  be 
held  on  appeal  to  have  been  waived. 

2.  Judgment    «=3780(5)— QTBubtb    ^9l7,     18 
(3)— Pabol  Tbust— Lien. 

A  trust  in  land  may  be  created  by  parol, 
and  where  a  wife  gave  husband  a  deed  and  it 
was  verbally  agreed  that  the  husband  was  to 
convey  to  another,  and  husband  did  convey  to 
such  other  person,  the  husband  had  acquired  no 
interest  to  which  a  judgment  lien  would  attach. 

3.  EBTOPPEL    «=68(2)— ACTIOKS. 

.  Where  judgment  debtor  filed  a  bill  to  have  a 
judgment  declared  void  and  tJie  execution 
thereof  enjoined,  he  was  not  estopped  to  deny 
that  the  property  against  which  execution  had 
issued  was  his,  since  he  had  a  right  to  seek 
the  aid  of  a  court  of  equity  to  have  the  judg- 
ment declared  void  and  to  contest  the  judgment 
creditor's  right  to  levy  on  any  property  what- 
ever. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  Morris  A.  Soper,  Judge. 

BiU  by  Bdwln  M.  Wilnter  against  Christo- 
pher O.  Dunn,  Sr.,  and  others.  Decree  for 
defendants,  and  plalntUf  appeals.    ACSrmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
and  STOCKBRIDGE.  JJ. 

El.  M.  WUmer,  of  Baltimore^  for  appellant. 
Benjamin  mBVeeny,  of  Baltimore,  for  ap- 
pellees. 

BOTD,  O.  J.  The  appeUant  ffled  a  bOl  in 
equity  against  the  appellees  to  set  aside  a 
deed  of  a  leasehold  property  made  by 
Christopher  O.  Dunn,  Sr.,  to  his  two  sons, 
Joseph  B.  Dunn  and  Christopher  Dunn,  Jr., 
and  to  require  the  Patterson  Park  Permanent 
Loan  &  Building  Association  of  Baltimore  to 
file  an  abcount,  showing  the  amount  borrowed 
on  a  mortgage  on  said  property,  the  pay- 
ments made  thereon,  and  the  balance  due. 
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The  bill  also  contains  a  prayer  for  a  sale 
of  the  property  to  satisfy  the  claim  of  the 
plaintiff  and  other  creditors  of  Oiristopher 
O.  Dunn,  Sr.,  participating  In  this  proceeding, 
and  one  for  general  relief. 

It  alleges  that  the  plaintiff  obtained  a 
Judgment  against  Christopher  C.  Dunn  on 
July  27,  1906,  for  $59.88,  with  interest  from 
April  24,  1894,  and  costs;  that  on  the  10th 
of  January,  1916,  there  was  recorded  an  as- 
signment of  a  leasehold  property  known  as 
No.  970,  North  CoUlngton  avenue,  in  Balti- 
more city,  from  Amelia  A.  Dunn  to  Christo- 
pher G.  Dunn,  Sr.,  dated  January  8, 1916,  and 
that,  with  Intent  to  hinder,  delay,  and  de- 
fraud the  plaintiff  in  the  collection  of  his 
said  claim,  said  Dunn,  possessing  no  other 
property  at  said  date,  nor  since  subject  to 
execution  in  combination  and  collusion  with 
his  two  sons,  Joseph  B.  and  Christopher,  Jr., 
did,  on  the  11th  day  of  January,  1916,  fraud- 
ulently convey  said  leasehold  property  to  his 
said  two  sons.  It  is  further  alleged  that  on 
December  6,  1909,  Amelia  A.  Dunn  gave  a 
mortgage  to  the  Patterson  Park  Permanent 
Tvoan  &  Building  Association  on  said  proper- 
ty, which  has  b^n  paid  off  to  within  a  small 
balance  thereof. 

Christopher  0.  Dunn,  Sr.,  filed  an  answer, 
by  which  he  denied  that  the  plaintiff  was 
such  a  creditor  as  would  entitle  him  to  re- 
lief prayed.  He  admits  that  there  is  a  Judg- 
ment of  record  as  alleged,  the  validity  of 
which,  however,  was  then  being  Inquired  in- 
to In  another  proceeding  in  that  court  He 
also  admitted  the  assignment  to  him  of  the 
leasehold  property,  but  averred  that  it  was 
conveyed  to  him  for  the  sole  purpose  of  chang- 
ing the  title  thereto  from  his  wife  to  their 
sons,  as  was  afterwards  done,  and  he  denied 
that  the  conveyance  to  his  two  sons  was  to 
hinder  and  delay  bis  creditors,  but  was  made 
In  furtherance  of  the  purpose  to  change  and 
convey  the  title,  and  "that  his  seisin  therein 
was  merely  temporary,  and  that  he  never 
had  any  benefldal  Interest  In  said  property." 
The  building  association  filed  an  answer, 
stating  that  the  mortgage  to  it  was  for  $520, 
and  that  $315  had  been  paid  thereon,  leaving 
a  balance  of  $205,  with  Interest  from  March 
7,  1917. 

[1]  A  decree  pro  conf  esse  was  taken  against 
the  two  sons,  and  general  re^picatlons  were 
filed  to  the  answers  of  Christopher  C.  Dunn 
and  the  building  association.  The  case  was 
set  for  hearing,  and  testimony  was  taken  In 
open  court.  Before  beginning  the  taking  of 
the  testimony  the  solicitor  for  the  defendant 
asked  the  court  to  strike  out  the  decree  pro 
confesso,  and  to  adopt  the  answer  of  the 
father  as  to  the  answer  of  the  sons.  The 
court  said,  "Very  well,"  and  the  solicitor  for 
the  plaintiff  said,  "Without  delaying  the 
court,  I  win  ask  the  court  to  ccmslder  a  gen- 
eral replication  filed  to  the  answer  so  as  to 
have  the  matter  at  issue."    The  deeds  and 


the  Judgment  were  offered  by  the  plaintiff, 
and  testimony  was  begun.  The  action  in  ref- 
erence to  the  decree  pro  confesso  and  the 
answer  was  irregular,  and  not  in  accordance 
with  section  152  of  article  16  of  the  Code, 
but  as  there  was  no  objection  to  it  at  the 
time — it  being  evidently  done  to  prevent  de- 
lay— and  no  harm  was  done  thereby,  we  will 
proceed  on  the  theory  th&t  the  decree  was 
duly  stricken  out  and  all  errors  waived  in 
reference  to  it,  for,  although  we  do  not  find 
In  the  record  any  order  striking  out  the  de- 
cree, the  conduct  of  the  parties  before  the 
court  must  be  treated  as  a  waiver  of  more 
formal  procedure,  especially  as  no  harm  was 
or  possibly  could  be  done. 

After  hearing  a  decree  was  passed,  dismiss- 
ing the  bill  of  complaint  and  requiring  the 
plaintiff  to  pay  the  costs.  An  appeal  was 
entered  from  that  decree,  "and  from  all  pre- 
vious adverse  orders  of  this  court"  The 
plaintiff  called  as  a  witness  an  officer  of  the 
buildlngi  .association.  Some  question  was 
raised  about  $150  which  had  been  withdrawn 
from  the  building  association,  for  which 
Judgments  were  entered  against  the  two  sons 
after  the  property  was  conveyed  to  them — 
the  money  being  used  to  pay  for  a  sewer  and 
some  improvements  or  repairs  to  the  prop- 
erty— ^but  in  view  of  our  conclusions  as  to  the 
bill  we  will  not  stop  to  consider  those  Judg- 
ments. Christopher  O.  Dunn,  Sr.,  was  then 
called  by  the  plaintiff,  and  he  testified  in 
chief  that  he  owned  ho  property  other  than 
that  conveyed  by  the  deeds.  On  cross-exami- 
nation he  said  that  he  held  the  property  "In 
the  capacity  to  make  it  over  to  my  two  boys. 
I  held  the  property  from  about  9  o'clock 
Saturday  night  until  Monday.  My  wife  died 
Sunday  night  at  11  o'clock."  He  was  asked 
"How  did  your  wife  come  to  leave  that  pr<^- 
erty  to  you?"  That  was  objected  to,  the  ob- 
jection was  overruled,  and  an  exception  not- 
ed. His  answer  was:  "Why,  the  way  she 
done  it  the  understanding  was  that  the  boys 
had  helped  to  pay  for  It  and  put  the  money 
up  for  it  and  she  was  going  to  leave  It  to 
me — she  talked  it  over  one  day  with  me  and 
she  said,  'I  am  going  to  make  it  over  to 
you.'  I  said,  'No;  don't  do  that."  She  snld. 
If  I  don't  do  it  it  will  look  like  there  was 
friction  between  you  and  me,  and  it  will 
create  talk.  I  will  make  It  over  to  you,  and 
you  can  make  it  over  to  the  boys.'  "  He  then 
said,  over  the  objection  of  the  plaintiff  that 
that  was  the  reason  it  was  done  in  that  way. 

Mr.  Dunn  was  afterwards  called  by  the 
defendants,  when  he  testified  that  he  had 
never  paid  anything  on  the  property,  that  his 
wife  purchased  it  through  the  building  asso- 
ciation, and  she  and  their  two  sons  had  made 
the  payments  on  it;  that  his  wife  had  a 
store.  His  testimony  then  proceeded  as  fol- 
lows: 

"Q.  How  did  she  come  to  make  tiiis  deed  to 
you  on  Jannaiy  8,  1916?    A.  Some  time  in  No- 
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Tember  we  wen  attting  at  the  table,  and  she 
aaid  tQ  me,  'I  won't  be  here  Christmas.'  I 
uid,  'What  ia  the  matter?  What  are  you  talk- 
ing aboat?'  She  said,  'I  am  going  to  make 
that  bouae  to  you,  and  you  make  it  over  to  the 
boys.'  I  said,  'No;  there  is  no  use  paying 
twice  for  one  thing.'  She  said,  'If  I  don't  make 
it  over  to  yon  people  will  think  there  was  some 
friction  between  as.  I  will  make  it  to  you  and 
you  make  it  over  to  the  children.  They  put  up 
the  money  for  it  and  put  the  money  into  it,  and 
they  are  entitled  to  it.'  . 

"Q.  That  is  the  reason  )she  made  this  deed  to 
you?     A.  Yea. 

"Q.  And  that  is  the  reason  too  that  you  ex- 
ecuted this  deed  to  the  boys  on  January  11, 
1916?  A.  Tes;  Saturday  night  she  executed 
the  deed,  and  next  day  was  Sunday  and  of 
course  I  could  not  until  Monday  make  it  over 
to  the  boys." 

No  objection  appears  in  the  record  to  that 
evidence.  Joseph  Dunn,  who  was  called  by 
the  defendants,  testified  tliat  he  "put  up  the 
$50  and  put  up  some  more  money  for  signing 
the  deed  and  different  things,"  and  that  he 
had  mostly  paid  the  association.  We  under- 
stand that  the  $50  was  the  first  payment 
made  on  the  property.  He  also  testified, 
without  any  objection  b^ng  noted,  as  fol- 
lows: 

"Q.  Did  you  hear  this  discussion  between 
your  mother  and  father?  A.  Often  I  heard  it, 
a  couple  of  times. 

"Q.  Just  tell  the  court  what  your  mother  said 
to  your  father  about  transferring  the  property. 
A.  Well,  she  always  thought  that  it  was  right 
that  it  should  go  to  him,  but  he  didn't  wont  it 
that  way.  He  wanted  us  to  have  it  because  he 
always  said  he  would  die  before  she  would,  but 
it  turned   out  differently. 

"Q.  Bnt  you  did  put  up  the  money  for  the 
property  and  pay  for  the  association?    A.  Yes. 

"Q.  Did  you  bear  your  mother  tell  your  fa- 
ther to  make  the  deed  to  you  boys?    A.  Yes." 

Christc^her  Dunn,  Jr.,  said  that  bis  broth- 
er Joseph  put  the  money  up  when  the  prop- 
erty was  first  bought,  and  that  he  and  his 
brother  paid  the  association  after  that ;  that 
since  bis  mother's  death  he  had  paid  it.  Ha 
was  asked  whether  he  knew  anything  about 
the  arrangements,  or  the  trust  that  his  moth- 
er imposed  upon  his  father  at  the  time  she 
deeded  the  property,  and  replied,  "I  was  not 
there  at  the  time  of  my  mother's  death." 
The  judgment  against  Dunn,  Sr.,  relied  on  in 
this  case  was  held  to  be  valid  in  the  case  of 
Dunn  V.  Wllmer,  131  Md.  494, 102  Atl.  763.  It 
was  not  recorded  with  the  clerk  of  the  .su- 
perior court  until  January  12,  1916,  the  day 
after  the  deed  by  Dunn,  Sr.,  to  his  two  sons. 
The  conslderatioa  mentioned  in  each  of  the 
two  deeds  was,  "the  sum  of  five  dollars  and 
other  good  and  valuable  considerations."  The 
one  from  Mrs.  Dunn  to  her  husband  was 
recorded  January  10,  1916,  and  the  other 
one  on  January   11,   1916. 

[2]  Inasmuch  as  Christopher  C.  Dunn,  Sr., 
when  called  by  the  defendants,  and  Joseph 
106  A.— 21 


B.  Dunn  teatlfled  without  objection  to  what 
we  have  stated  above,  the  exceptions  to  the 
testimony  of  the  former  In  reference  to  why 
liis  wife  conveyed  tlie  property  to  him  would 
not  seem  to  be  very  materiaL  But  there  can 
be  no  foundation  for  the  objection  on  the 
ground  that  the  alleged  trust  was  created  by 
parol,  and  was  not  referred  to  in  the  deed  or 
other  writing.  In  ColUns  v.  Collins,  98  Md. 
473,  57  AtL  507,  103  Am.  St  Rep.  408,  1  Ann. 
Oas.  856,  the  appellee,  who  was  the  widow  of 
Michael  J.  ColUns,  filed  a  bill  in  equity 
agaixMt  his  two  daughters,  who  were  appel- 
lants in  that  case,  and  his  executor,  to  set 
aside  a  deed  made  by  Michael  J.  CoUins  to 
his  two  daughters,  which  conveyed  certain 
leasehold  property  in  Baltimore  city,  on  the 
ground  that  it  was  fraudulently  made  on  the 
eve  of  their  marriage,  to  deprive  her  of  her 
marital  rights  in  his  estate.  The  two  daugh- 
ters alleged  that  at  the  time  of  the  convey- 
ance of  the  property  to  their  father  by  their 
uncle,  John  W.  Collins,  the  latter  was  about 
to  submit  to  an  operation,  from  which  it  was 
believed  death  would  ensue,  and  the  con- 
veyance was  made  upon  the  distinct  under- 
standing and  agreement  between  the  parties 
tliat  if  their  uncle  recovered,  their  father 
was  to  reconvey  the  property  to  tiim,  but  if 
he  died,  their  father  was  to  convey  it  to 
them ;  that  their  uncle  did  die,  and  the  con- 
veyance from  their  father  to  them  was  made 
in  pursuance  of  tiiat  understanding  and 
agreement,  and  he  was  never  at  any  time  the 
owner  of  any  beneficial  interest  in  said  prop- 
erty. The  consideration  named  in  the  deed 
waf  "five  dollars  and  natural  love  and  af- 
fection." 

Judge  Pearce,  In  qp^'^i^S  ^^  the  court, 
said: 

"We  will  consider  first,  therefore,  what  in- 
terest Michael  had  in  this  property.  It  may 
be  conceded  that,  if  Michael  accepted  the  con- 
veyance from  his  brother  upon  the  verbal  un- 
derstanding above  set  forth,  then  the  convey- 
ance by  him  to  the  appellants  would  be  re- 
garded as  made  in  performance  of  such  agree- 
mmt,  and  would  be  upheld  in  equity  as  not 
affected  by  the  statute  of  frauds.  In  re  Duke  of 
Marlborough,  2  Ch.  Div.  138 ;  Giffen  v.  Taylor, 
LTO  Ind.  573,  37,  N.  B.  392 ;  Larmon  v.  Knight, 
140  111.  2.32,  29  N.  E.  1116,  33  Am.  St.  Rep. 
229 ;  Phelps'  Jurid.  Dquity,  §  210.  But  such  a 
trust  must  be  clearly  established,  and  the  proof 
in  this  case  falls  far  short  of  what  is  required." 

Although  the  court  reached  the  conclusion 
stated  as  to  the  proof  in  that  case,  the  prin- 
cipal was  established.  Under  the  evidence  in 
this  case  there  can  be  no  doubt  that  the  two 
sons  of  Onnn  could  have  required  tiim  to  con- 
vey the  property  to  them.  The  only  evidence 
on  the  subject  in  the  record  is  to  the  effect 
that  the  property  was  to  be  conveyed  by 
Dunn,  Sr.,  to  his  sons,  and  he  did  so  convey 
it  on  Tuesday,  January  11, 1916,  after  it  had 
been  conveyed  to  him  the  previous  Saturday 
night  by  his  wife,  who  died  Sunday  night. 
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If  there  was  any  Intention  to  binder,  delay, 
or  defraud  the  appellant,  or  any  other  credi- 
tor of  Dnnn,  by  hla  deed  to  his  sons,  or  there 
was  any  thought  of  his  creditors  having  any 
rights  In  the  property  hy  reason  of  the  plan 
adoptied,  It  would  be  difficult  to  understand 
why  two  deeds  were  made  instead  of  having 
the  wife  convey  it  directly  to  the  sons,  as  she 
undoubtedly  had  the  right  to  do.  If,  as  the 
evidence  shows  without  contradiction,  the 
sons  had  made  most  of  the  payments  which 
had  been  made  on  the  property.  It  was  not 
only  reasonable,  but  Just,  that  they  should 
have  It,  and  the  only  reason  that  appears  In 
the  record  for  It  not  being  conveyed  directly 
to  them,  Instead  of  through  their  father,  was 
what  might  be  termed  a  sentimental  rather 
than  a  businesslike  one — that  the  wife 
thought  that  such  a  course  would  look  like 
there  was  friction  between  her  and  her  hus- 
band, and  It  would  create  talk. 

[8]  It  Is  stated  in  the  record  that  the  ob- 
jection made  by  appellant's  solicitor  to  the 
question  asked  Dunn,  Sr.,  when  asked  on 
cross-examination,  "In  what  capacity  were 
you  holding  the  property  at  970  North  Col- 
llngton  avenue  on  January  8,  1916?"  was 
that,  "Dtuin  Is  estopped  from  denying  owner- 
ship, as  in  the  bill  filed  by  him  in  Dunn  v. 
Wllmer,  for  an  injunction  he  made  the  own- 
ership of  the  property  the  basis  of  his  ap- 
plication." Tliat  is  the  case  referred  to 
above,  reported  In  131  Md.  494,  102  Atl.  763. 
The  bin,  which  was  filed  on  the  19th  of  June, 
19:^6,  was  read  in  evidence  in  this  case.  The 
attorney  for  the  appellees  stated  at  the  time 
that  that  was  an  error  of  the  solicitor  who 
drew  the  bill.  The  deeds  from  Mrs.  Dunn  to 
Mr.  Dunn  and  from  him  to  ills  sons  had'  then 
been  on  record  for  over  five  months.  The 
latter  is  the  same  deed  the  appellant  is  now 
seeking  to  have  set  aside,  but  in  the  case 
of  Dunn  v.  Wllmer,  supra,  Dunn  sought  to 
have  two  Judgments  recovered  l)efore  magls' 
trates  declared  void  and  the  execution  there- 
of enjoined.  One  of  them  was  for  $91.40, 
with  interest  from  January  11,  1894,  and 
costs.  That  was  the  one  up<Hi  which  It  was 
alleged  that  a  writ  of  fieri  facias  had  been 
Issued,  and  the  sheriff  had  levied  upon  his 
Interest  in  this  property  and  was  about  to 
advertise  the  same  for  sale,  and  that  is  the 
Judgment  which  the  court  declared  to  be  a 
nullity.  The  one  now  in  controversy  was 
not  disturbed,  as  this  court  held  that  Dunn's 
remedy  was  by  appeal  from  the  Judgment  of 
flat  executlo,  and  not  in  equity,  and  sus- 
tained the  lower  court  as  to  its  conclusion  in 
reference  to  that  Judgment.  Nothing,  there- 
fore, was  done  in  that  case  to  the  prejudice 
of  Wllmer  in  reference  to  this  Judgment. 

We  notice  that  in  the  opinion  (page  498 
of  1.51  Md.,  102  Atl.  763)  in  Dimn  v.  Wllmer, 
It  is  stated  that  the  Judgment  for  $91.40,  with 
interest,  etc.,  was  recorded  on  the  11th  day 


of  January,  1916,  In  the  soperlor  conrt  Tbe 
theory  of  Wllmer  In  issuing  tbe  execution  <» 
that  Judgment  may  have  been  that;  as  tbat 
was  the  same  day  the  deed  from  Dunu  to  bla 
two  sons  was  made  and  recorded,  the  Judg- 
ment was  a  lien  <n  the  property,  as  it  was 
conveyed  to  Dunn  by  tlie  deed  of  Jannary  8, 
1916,  and  recorded  January  10,  1916.  But 
however  that  may  be,  there  Is  nothing  what- 
ever In  the  case  to  show  that  tbe  sheriff  bad 
not  levied  oh  what  was  claimed  to  be  Dunn's 
Interest  In  that  property,  and,  as  he  contend- 
ed that  both  of  tbe  Judgments  were  void,  be 
had  tbe  right  to  seek  the  aid  of  a  court  oC 
equity  to  have  them  declared  null  and  void 
and  to  contest  Wilmer's  right  under  tbem  to 
levy  <Hi  that  or  any  other  property.  There 
Is  therefore  no  estoppel  by  reason  of  what 
was  done  in  that  case. 

It  follows  from  wliat  we  have  said  that 
it  is  unnecessary  to  discuss  other  questions, 
and  the  decree  of  the  lower  court  must  be 
aiflrmed. 

Decree  affirmed,  the  appellant  to  pay  the 
costs. 


PKOORBSSIVE  SMELTING  &  METAL 

CORPORATION  v.  ANSONIA 

FOUNDRY  CO. 

(Supreme  Court  of  EJrrors  of  Connecticut. 
Dec.  17,  1918.) 

1.  Sales  «=>418(2>— Bbkach  of  Cortbact— 
Market  Pbicb— Daxk  o»  Bhbaoh. 

In  an  action  for  breach  of  sale  contract. 
tbe  measure  of  damages  being  the  difference 
between  the  contract  price  and  the  market  price 
on  the  date  of  refasal  to  deliver,  under  Sales 
Act,  I  64,  the  date  of  breadi  is  that  on  which 
defendant's  repudiation  of  tbe  contract  was 
brought  home  to  plaintiff. 

2.  Sales  «=»417  —  Breach  of  Contract  — 
Measure  of  Dauaoes— Market  Pbice — 
Evidence. 

In  an  action  for  damages  for  breach  of  sale 
contract,  evidence  held  to  show  that  defendant's 
breach  was  brought  home  to  plaintiff  on  No- 
vember 16th,  and  not  on  December  IStli,  as  in- 
dicated by  the  jury's  verdict. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Joseph  P.  Tuttle,  Judge. 

Action  by  the  Progressive  Smelting  &  Met- 
al Corporation  against  the  Ansonia  Foundry 
Company  to  recover  damages  on  contract  of 
sale.  Verdict  for  plaintiff,  and  from  tbe  de- 
nial of  a  motion  to  set  aside  the  verdict,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Robert  L.  Munger,  of  Ansonia,  and  Joseph 
G.  Shapiro,  of  Bridgeport,  for  appellant 

Benjamin  Slade,  of  New  Haven,  tor  appel- 
lee. 
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WHEELER,  J.  This  action  is  to  recover 
damases  resulting  from  the  failure  and  re- 
fusal of  the  defendant  to  deliver  certain 
brass  tubing  under  an  agreem^it  of  sale 
made  on  November  10,  1016.  The  verdict  of 
the  Jury  determined  that  the  breach  of  the 
contract  by  the  defendant  was  without  the 
legal  Justiflcatlon  pleaded.  The  only  ques- 
tion arising  on  the  appeal  which  requires 
consideration  is  as  to  the  amount  of  the  ver- 
dict. 

[1]  The  plaintiff  claimed  the  damages 
should  be  assessed  at  about  the  time  the  ac- 
tion was  brought,  December  15th.  The  de- 
fendant claimed  they  should  be  assessed  as  of 
NovHuber  15th.  The  parties  were  In  agree- 
ment that  under  Sales  Act,  {  M,  c.  '212,  Pub- 
lic Acts  1907,  the  measure  of  damages  was 
the  difference  between  the  contract  price  and 
the  market  price  at  the  time  the  goods  con- 
tracted for  ought  to  have  been  delivered,  or 
at  the  time  of  the  refusal  to  deliver.  The 
date  of  the  breach  became  Important  since 
the  marlcet  was  steadily  rising.  And  while 
the  difference  between  the  contract  price  and 
the  market  price  on  November  16tb  was  one 
cent  a  pound,  on  or  aboat  t)©cemi)er  15th  it 
was  three  cents  a  pound.  An  assessment  of 
the  damages  based  on  the  market  price  on 
December  15th  wotild  support  the  verdict, 
and  undoubtedly  the  Jury  accepted  tills  as 
the  basis  for  esitmatlng  the  damage. 

[2]  The  defendant  testified  that  on  Novem- 
1  ber  15th,  be  called  up  the  plaintiff  corpora- 
UoQ  In  New  York  and  Inquired  for  Mr.  Dona- 
hue, its  president ;  that  some  one  answered 
j  the  call,  whom  he  supposed  to  be  Mr.  Dona- 
hue; that  he  had  quite  an  extended  conver- 
sation with  this  person,  and  told  him  that 
he  would  refuse  to  deliver  this  tubing  under 
their  agreement  unless  the  goods  were  paid 
for  by  a  certified  check  l)efore  being  shipped. 

A  telephone  slip  was  introduced  In  evi- 
dence, showing  that  on  November  15th  the 
defendant  called  for  Mr.  Donahue  at  the 
plaintiff's  office,  and  the  time  diarged  on  tliis 
call  was  ten  minutes. 

Mr.  Reynolds,  the  sale«nan  of  plaintiff, 
teeUfled  that  he  talked  some  time  in  Novem- 
ber with  a  Mr.  Aldeman,  who  asked  for  Mr. 
Donahue,  and  said  that  be  bad  a  coDtract  to 
deliver  some  brass  tubing,  and  that  he  was 
cot  gtring  to  deliver  this,  and  that  on  the  fol- 
lowing morning  he  reported  this  conversa- 
tioD  to  Mr.  Donahue. 

Then  can  be  but  one  conclusion  to  draw 
from  this.  The  plaintiff  must  have  under- 
stood when  tills  conversation  was  detailed 
to  him  by  his  salesman  that  the  defendant 
had  refused  to  carry  out  its  agreement.  The 
defendant's  breach  was  at  this  time  broiight 
home  to  the  plaintiff.  The  damages  must  be 
assessed  as  of  this  time  of  the  breach.  As 
vre  view  the  evidence,  we  find  no  substantial 


contradiction.  It  is  true  that  ttie  plaintiff 
sent  the  defendant  a  telegram  and  letter  on 
November  22d,  and  a  letter  on  December  7th, 
each  calling  upon  him  to  carry  out  his  agree- 
ment, and  that  no  reply  was  made  to  these^ 
and  Mr.  Donahue  testified  tliat  he  expected, 
up  to  the  time  he  brought  suit,  that  the  de- 
fendant would  carry  out  its  part  of  this  con- 
tract. Ncme  of  this  testimony  effectively 
contradicts  the  fact  that  the  defendant  rei>u- 
dluted  the  agreement  on  November  15th,  and 
its  repudiation  was  brought  home  to  the 
plaintiff  on  November  18th.  The  testimony 
of  both  plaintiff  and  defendant  was  in  agree- 
ment upon  this.  The  Jury  should  have  been 
instructed,  if  they  reached  the  question  of 
damages,  to  assess  them  as  of  November  16th. 

The  motion  to  set  aside  the  verdict  should 
have  been  granted  unless  the  plaintiff  filed  a 
remittitur,  reducing  the  verdict  to  $1,000, 
with  Interest  from  November  16. 1916. 

There  is  error,  the  Jiidgmeot  is  reversed, 
and  a  new  trial  ordereid,  unless  the  plaintiff 
flies  a  remittitur,  reducing  the  verdict  to 
$1,000,  wttb  Interest  from  November  16, 
1916. 

The  other  Judges  coacurred. 


OARRANO  et  aL  v.  HUTT. 

(Supreme  Court  of  Errors  of  Conoecticut.    Dec. 
17,  1918.) 

1.  Trial  $=»l&l(at)— Inbibuctions  Iqnobino 

BVIDEKCX. 

In  an  action  against  a  sheriff  for  coaversioa 
of  potato  bags  under  a  lawful  writ  of  attach- 
ment, the  BheriCE  claiming  ownership  in  plain- 
tiff's agent  personally,  it  was  error  for  the  trial 
court  to  charge  that  there  was  no  evidence  of 
ownership  of  the  goods  converted  in  plaintiffs' 
agent,  in  view  of  the  sales  memorandum  intro- 
duced and  of  evidence  of  a  cash  deposit  by  such 
agent  when  he  obtained  the  bags. 

2.  Teial  ^=3308— Readino  Testimony— Pbo- 

PBIETT. 

In  an  action  against  a  sheriff  for  conversion 
of  potatoes  and  bags  under  a  writ  of  attachment, 
it  was  error  to  refose  to  allow  a  part  of  the 
testimony  already  given  to  be  read,  where  the 
opposite  counsel  had  stated  there  was  no  evi- 
dence of  ownership  in  any  one  except  the  plain- 
tiff. 

3.  Pabtnbbship    «s»48— Eviobnce— Adhissi- 

BII.ITY. 
In  an  action  against  a  sheriff  for  oonversicm 
undec  a  writ  of  attachment  of  potatoes  and 
bags  claimed  to  belong  to  plaintiffs  as  partners, 
defendant  claiming  that  a  third  party  owned 
Iiroperty,  evidence  that  one  of  the  plaintiffs  en- 
deavored to  sell  certain  potatoes  was  admissible 
as  proof  of  conduct  on  the  part  of  one  of  claim- 
ed plaintiff  partnership. 
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4.  Pastnebshif    €=>48— Evidence— Adiubsi- 

BILITT. 

In  a  suit  by  alleged  partners  a^inst  a  sher- 
iff for  conversion  of  potatoes  and  bags,  evidence 
that  one  of  the  plaintiffs  was  seen  counting  oat 
money  was  admissible  as  tending  to  corroborate 
plaintiff's  statement  that  on  that  occasion  mon- 
ey used  in  the  partnership  was  counted  oat. 

B.  PiLBTNEBSHip  «=si48—BviDEN0»— Admissi- 
bility. 
In  an  action  by  alleged  partners  against  a 
sheriff  for  conversion  of  potatoes,  evidence  that 
witness  had  loaned  money  to  his  brother,  one  of 
the  partners,  was  admissible  to  show  that  he  had 
put  certain  moneys  into  the  partnership. 

6.  Witnesses  «=9275i(3)—Cbo8S- Examination 
or  Pabtt. 

In  an  action  by  alleged  partners  against  the 
sheriff  for  conversion  of  potatoes  and  bags, 
where  defendant  had  testified  as  to  plaintiff's 
declarations  regarding  the  ownership  of  the 
property,  the  question  as  to  whether  defendant 
had  said  anything  to  plaintiffs  attorney  about 
declarations  made  him  by  plaintiff  as  to  such 
ownership  was  legitimate  cross-examination. 

7.  Evidence    e=»27S(5)— Declabations— Ad- 
missibiutt. 

In  an  action  against  a  sheriff  for  conversion 
of  potatoes  and  bags,  which  defendant  claimed 
belonged  to  a  third  party,  declarations  of  such 
third  party  as  to  the  ownership  of  the  property 
were  admissible. 

8.  Evidence  €=3273(5)— Declarations. 

In  action  against  a  sheriff  for  conversion  of 
potatoes  and  bags  alleged  by  the  sheriff  to  have 
belonged  to  a  third  party,  evidence  that  such 
third  party  claimed  he  was  buying  potatoes  for 
himself  at  a  time  when  plaintiffs  claimed  he  was 
their,  agent  was  material  and  relevant 

"  Appeal  from  Superior  Court,  New  Haven 
County;    William  L.  Bennett,  Judge. 

Action  by  Giuseppe  Carrano  and  others 
against  John  W.  Hutt  to  recover  damages 
for  conversion.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Error,  and  new  trial 
ordered. 

Charles  S.  Hamilton,  of  New  Haven,  for 
appellant. 
Pliilip  Pond,  of  New  Haven,  for  appellees. 

WHEELER,  J.  Tbe  plaintiffs  sue  the  de- 
fendant to  recover  damages  for  a  certain  lot 
of  potatoes  and  bags  attached  by  him  as 
deputy  sheriff  under  a  lawful  writ  of  attach- 
ment. The  issues  raised  under  the  pleadings 
were  as  to  the  ownership  of  these  good^, 
whether  In  the  plaintiffs  or  in  Pasquale  Dl 
Pahna,  as  the  defendant  claimed. 

The  plaintiffs  claimed,  and  offered  evi- 
donce  to  prove,  that  they  employed  Pasquale 
Di  Pulma  to  purchase  potatoes  for  them  on 
Long  Island  upon  a  commission  of  5  cents  a 
bushel,  the  potatoes  to  be  transported  to  New 
Haven   in   a   boat   belonging   to  Andrea   Di 


Palma ;  that  Pasquale  purdiased  for  them  1,- 
044  bushels  of  potatoes,  together  with  certain 
bags,  and  these  were  transported  in  said 
boat  to  New  Haven,  and  while  niion  the  boat 
In  New  Haven  were  attached  by  the  defend- 
ant officer  as  the  property  of  said  Pasquale 
The  defendant  claimed,  and  offered  evidence 
to  prove,  that  Pasquale  Di  Palma  was  the 
owner  of  these  goods  at  the  time  of  the  at- 
tachment 

At  the  close  of  the  evidence,  and  daring 
the  argument  to  the  Jury,  Mr.  Pond,  coansel 
for  the  plaintiff,  stated  to  the  Jury  that  there 
was  no  evidence  whatsoever  that  the  bags  in 
which  the  potatoes  had  been  placed  had  ever 
belonged  to  or  were  the  bags  of  Pasquale  Dl 
Palma,  and  that  the  only  evidence  was  that 
they  were  the  bags  of  the  plaintiffs.  Mr. 
Hamilton,  counsel  for  the  defendant,  in  his 
argument  replying  to  this  claim,  stated  that 
Exhibit  3  showed  that  the  bags  belonged  to 
Pasquale  Dl  Palma.  The  court  stated  that 
that  was  a  very  improper  remark,  and  that 
Mr.  Hamilton  should  not  continue  to  make 
that  claim.  Mr.  Hamilton  excepted  to  the 
refusal  of  the  court  to  permit  him  to  make 
that  claim,  and  requested  permission  to  claim 
to  the  Jury  that  not  only  Exhibit  3,  but  also 
the  bags  In  which  Mr.  Ruland,  the  seller  of 
the  potatoes,  had  allowed  Pasquale  Dl  Palma 
to  put  a  part  of  the  potatoes,  and  which  Pas- 
quale did  not  return,  but  for  whl<A  he  al- 
lowed Mr.  Ruland  to  retain  a  part  of  the  |100 
deposited  as  collateral,  was  evidence  that 
these  bags  belonged  to  Pasquale.  The  court 
refused  to  allow  counsel  to  mak6  such  claims, 
and  stated  that  In  the  charge  he  should  In- 
struct the  Jury  that  there  was  no  evidence 
whatsoev»  that  any  of  the  bags  belonged  to 
Pasquale,  and  the  court  subsequently  so  in- 
structed the  Jury. 

The  court  was  in  error  in  its  recollection 
and  understanding  of  the  evidence.  Exhibit 
3,  which  was  the  memorandum  of  purchase, 
recites,  "Potatoes  to  be  dumped  into  his 
bags,"  and  it  was  a  fair  inference  for  a 
claim  that  "his  bags"  referred  to  Pas- 
quale'a  bags.  Further,  it  appears  In  the  find- 
ing that,  in  addition  to  the  bags  which  were 
mentioned  In  Exhibit  3,  Ruland,  the  vendor 
of  the  potatoes,  bad  furnished  to  Paaquale 
"about  500  bags  in  which  the  potatoes  were 
placed  when  delivered  at  the  Ixiat,  on  ac- 
count of  there  not  being  bags  enon^  at  the 
boat  in  which  to  place  the  entire  1,000  bush- 
els of  potatoes,"  and  Pasquale  had  deposit- 
ed $100  in  cash  with  Ruland  to  pay  for  these 
bags  and  for  a  case  of  eggs. 

[1]  This  evidence  Justified  the  datm  of  de- 
fendant's counsel.  As  this  directly  affected 
the  issue  of  ownership,  we  cannot  say  that  it 
was  not  harmful  to  have  taken  this  from  the 
Jury. 
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Mr.  Pond,  the  cotmsel  for  tbe  plaintiffs,  in 
his  dosing  argnment  to  the  jnry,  stated  that 
Mr.  Ruland  admitted  that  part  of  the  money 
for  the  1,000  bushels  of  potatoes  was  paid 
down  at  the  dock.  Mr.  Hamilton,  counsel 
for  the  defendant,  objected  and  took  an  ex- 
ception. Subsequently,  at  the  close  of  the 
argaments,  Mr.  Hamilton  asked  the  court 
for  peruiistion  to  have  the  attention  of  the 
]ui7  called  to  the  testimony  of  Mr.  Ruland 
in  this  particular;  but  this  permission  was 
refused. 

[2]  The  record  shows  that  the  counsel  for 
the  plaintiffs  was  in  error  in  his  statement 
of  what  Mr.  Rulaiid  Iiad  testified  to.  He 
persisted  In  his  claim  after  exception  had 
been  taken,  and  the  ruling  of  the  court  fol- 
lowed. The  matter  affected  the  question  of 
ownership,  and  the  Jury  were  liable,  in  view 
of  the  court's  approval,  to  accept  this  as  the 
testimony  of  Mr.  Ruland.  Under  these  cir- 
cumstances it  was  entirely  proper  for  coun- 
sel for  the  defendant  to  request  permission 
to  have  the  testimony  read.  Unless  the 
court's  recoilention  was  dear,  it  would  have 
been  the  better  course  to  have  had  the  testl- 
mony  read.  Had  this  course  been  taken,  the 
fact  would  have  appeared.  We  cannot  say 
that  substantial  error  may  not  have  been 
committed  in  this  ruling. 

We  do  not  thinic  any  useful  purpose  will 
be  served  by  referring  spedficaUy  to  the 
manner  in  whidi  several  of  these  rulings 
were  made  by  the  court  They  tended 
strongly  to  Indicate  the  viewpoint  of  the 
court,  but  that  we  do  not  find  error.  The 
error  consisted  in  refusing  to  permit  counsel 
to  make  legitimate  claims  and  in  accompa- 
nying that  refusal  with  remarks  which  un- 
duly criticised  the  counsel  and  restricted  his 
rights  as  an  advocate,  all  of  which  tended  to 
prejudice  his  client's  cause  before  the  Jurj'. 

Some  of  the  rulings  on  evidence  may  arise 
on  the  new  trial,  and  we  will  briefly  refer 
to  them. 

The  testimony  of  Andrea  DI  Palma,  of 
Amore,  and  of  Giuseppe  Garrano,  In  which 
they  gave  the  details  of  the  arrangement 
whidi  the  plaintiffs  claim  to  have  made  be- 
tween themselves  for  the  purchase  of  the 
potatoes,  was  excepted  to  by  the  defendant. 
The  arrangement  made  was  not  written 
down,  and  we  know  of  no  way  In  which  it 
could  have  been  proved,  unless  by  the  state- 
ment of  the  participants  of  what  was  said 
and  done.  In  eliciting  this  testimony  there 
was  not  the  strictest  observance  of  the  tech- 
nical mles  of  evidence ;  but  this  was  inevi- 
table, in  view  of  the  limited  understanding 
of  tlic  Inngnage  by  the  witnesses  and  the  diffi- 
culty of  extracting  any  statement  from  them. 
The  record  does  not  indicate  that  unfair 
advantage  was  taken  of  this  situation;  nor 
does  it  afford  a  basis  for  a  daim  of  harmful 
«Tor. 


[3]  The  testimony  of  Brownsteln  that  An- 
di«a  Di  Palma  endeavored  to  sell  him  pota- 
toes in  August,  1916,  was  admissible  as  proof 
of  conduct  on  the  part  of  oae  of  the  claimed 
partners,  at  onbe  natural  and  probable. 

[4]  So  the  testimony  of  Polumho  that  he 
had  on  last  August  seen  these  plaintiffs 
counting  out  money  in  Andrea  Di  Palma's 
shop  tended  to  corroborate  their  statement 
that  they  then  counted  out  the  money  used 
in  the  partnership. 

[S]  The  testimony  of  Salvator  Carrano 
that  in  the  forepart  of  August  he  had  loaned 
his  brother,  one  of  the  plaintiffs,  $200,  was 
admissible  in  support  of  his  claim  that  he 
had  put  certain  moneys  Into  the  partnership. 

The  questions  asked  of  Douglass  and  Schia- 
voni  by  defendant's  counsel  as  to  the  in- 
debtedness of  Pasquale  to  Scbiavoni  for  cred- 
it fumlslted  him  in  buying  potatoes  do  not 
appear  to  have  been  relevant  or  material  to 
the  Issues  here  involved. 

Mr.  Hutt,  the  defendant,  called  as  a  wit- 
ness in  his  own  behalf,  testified  as  to  making 
service  of  the  writ,  and  of  the  attadiment, 
and  of  the  declarations  of  the  plaintiffs  that 
Pasquale  Di  Palma  was  the  owner  of  the, 
potatoes,  and  that  they  made  no  claim  that 
Pasquale  Di  Palma  was  not  the  owner  until 
after  he  had  come  and  talked  with  them. 
Upon  cross-exnuiluatlon  he  was  inquired  of  as 
to  Ills  conversation  with  the  attom§y  for  the 
plaintiffs,  and  as  to  the  necessity  of  his  pro- 
tecting himself  by  a  bond  in  making  the  at- 
tachment, and  of  Ills  later  on  saying  he  was 
going  to  hold  the  potatoes  and  that  he  had 
got  his  protection  in  writing. 

[6]  Against  the  objection  and  exception  of 
the  defendant  he  was  asked  If  he  had  said  a 
word  at  any  of  these  times  about  any  decla- 
rations made  to  him  by  the  plaintiffs  or  any 
of  them  as  to  the  ownerablp  of  the  potatoes. 
This  was  clearly  legitimate  cross-examina- 
tion. It  was  not  espedally  material,  for 
obviously  Sheriff  Hutt  was  right  hi  his  Idea 
that  be  had  no  right  to  divulge  such  infor- 
mation to  the  counsel  fcs-  these  plaintiffs. 

[7]  The  defendant's  offer  to  prove  by  Ru- 
land what  had  occurred  between  him  and 
Pasquale  Di  Palma  subsequent  to  the  sale 
of  these  potatoes  may  or  may  not  have  been 
admissible.  It  depended  on  its  remoteness 
and  upon  its  relevancy  to  the  subject-matter  . 
of  the  sale.  The  record  does  not  give  this  in- 
formation. If  its  purpose  was  to  present 
the  declarations  of  Pasquale  made  at  that 
time  concerning  the  subject-matter  of  the 
sale  and  the  ownership  of  the  potatoes,  the 
offer  should  have  been  permitted. 

[t]  Upon  the  defendant's  claim,  Pasquale 
was  the  owner;  upon  the  plaintiffs'  claim, 
he  was  the  general  agent  of  the  plaintiffs  in 
this  transaction.  Douglass  testified  that  on 
August  11th  Pasquale  came  to  him  on  Long 
Island,  where  he  was  digging  potatoes.    He 
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was  then  Inquired  of  as  to  what  occurred. 
This  was  claimed  to  show  that  Pasquale 
then  declared  he  was  buying  potatoes  for 
himself.  This  occurred  when  Pasquale,  ac- 
cording to  the  daim  of  the  plaintiffs,  was  en- 
gaged as  their  agent  in  buying  potatoes. 
The  evidence  was  manifestly  material  and 
relevant 

There  is  error,  and  a  new  trial  Is  ordered. 

The  other  Judges  concurred. 


JACKSON  V.  BERLIN  CONST.  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.  -Dec. 
17,  1918.) 

AfASTEB  AND  Sebvant  «=>38d(2)— Wobkiocr's 
Compensation  —  Dbath  Benefit — Dbduo- 

'      TION  OF  PaTICENTS  TO  DECEASED. 

Injured  employe's  compensation  under  Gen. 
St  1918,  it  S351,  6352,  paid  pursuant  to  volun- 
tary agreement  with  employer  under  section 
S361,  cannot  be  credited,  upon  employe's  death, 
against  compensation  awarded  dependent  under 
section  5348,  notwithstanding  Gen.  St  {  14, 
part  B. 

Appeal  from  Superior  Court,  New  London 
County;   Gardiner  Greene,  Judge. 

Proceedings  under  Workmen's  Compensa- 
tion Act  by  Antonla  Jackson,  for  compensa- 
tion for  death  of  her  husband,  opposed  by  the 
Berlin  Construction  Company,  employer, 
and  another.  Award  of  compensation  com- 
mission modified  by  superior  court,  and 
claimant  appeals.  Judgment  set  aside,  and 
cause  remanded,  with  direction. 

Wilson  H.  Pierce,  of  Waterbury,  for  ap- 
pellant 

Christopher  L.  Avery,  of  New  London,  for 
appellees. 

WHEELER,  J.  Jackson,  on  employ^  of 
respondent  Berlin  Construction  Company,  re- 
ceived an  injury  on  March  26,  1914,  consist- 
ing of  a  fracture  of  his  right  leg,  which 
arose  In  the  course  of  and  out  of  his  employ- 
ment. A  wound  was  produced  by  this  In- 
Jury;  It  did  not  heal,  and  It  became  neces- 
sary to  amputate  the  leg.  As  a  result  of 
these  Injuries  he  died  on  March  18, 1916. 

Jackson  and  the  Construction  Company 
entered  into  a  voluntary  agreement  In  ac- 
cordance with  the  Compensation  Act,  and  du- 
ly approved  by  the  commissioner  under 
■  which  Jackson  receive  weekly  payments,  to- 
gether with  the  medical,  surgical,  and  hos- 
pital services,  In  all  amounting  to  $1,010. 

The  commissioner  awarded  to  the  claim- 
ant dependent  $750,  being  compensation  at 
the  rate  of  $10  per  week  for  65  weelcs  from 
March  17,  1010,  to  June  14,  1917,  plus  $100 


for  funeral  expenses,  and  a  further  compen- 
sation of  $10  per  week  for  a  period  of  247 
weeks. 

The  superior  court  sustained  the  appeal 
from  the  commissioner,  and  modified  the 
award  by  crediting  the  respondents,  upon 
the  judgment,  with  said  sum  of  $1,010,  be- 
ing the  amount  paid  to  Jackson  under  the 
voluntary  agreement.  The  sole  queetion 
raised  upon  the  appeal  is  as  to  the  ruling  of 
the  court  modifying  the  award  by  crediting 
the  amount  paid  to  Jackson  in  his  lifetiiue. 

The  legality  of  such  a  credit  depends  up- 
on whether  under  our  act  the  compensation 
paid  to  this  employe  was  an  indivisible  part 
of  the  compensation  awarded  after  deatti  to 
the  dependent.  If  so,  the  statute  must  l>e  so 
construed  as  to  give  this  credit  But  if  the 
compensation  is  separable  and  that  paid  to 
the  employs  is  Independent  of  that  paid  to 
the  dependent,  a  construction  compelling  this 
credit  could  not  be  made  unless  the  lartgnage 
of  the  statute  were  imperative.  The  Gener- 
al Statutes,  ii  6351,  6362.  provide  that  com- 
pensation for  either  total  or  partial  inca- 
pacity "shall  be  paid  to  the  injured  employ^." 
It  is  paid  to  him  because  the  statute  intends 
to  provide  support  for  him  during  Ms  period 
of  Incapacity.  Whatever  is  paid  him  belongs 
to  him.  Whatever  of  compensation  accrues 
in  his  lifetime  and  is  unpaid  becomes  upon 
his  decease  an  asset  of  his  estate. 

The  voluntary  agreement  was  made  under 
General  Statute,  §  5361,  between  the  employ- 
er and  the  employ^.  The  d^>endent  bad  no 
privity  with  this  contract,  and  no  right  to 
its  payments  in  the  lifetime  of  the  employ^ 
or  to  any  whidi  remained  unpaid  at  his  de- 
cease. 

Compensation  for  death  (Jeneral  Statutes. 
i  5349,  provides  shall  be  paid  (a)  for  burial 
expenses  $100;  (b)  to  those  wholly  dependent 
upon  the  deceased  employe  a  certain  weekly 
compensation;  (c)  in  case  there  is  no  one 
wholly  dependent  upon  the  deceased  a  cet- 
taln  weekly  compensation  to  those  partially 
dependent. 

This  compensation  does  not  arise  until  the 
decease  of  the  employe.  He  has  no  interest 
in  It  His  estate  has  no  Interest  In  It  except 
as  to  the  compensation  for  burial  expense. 
Only  those  who  are  wholly  or  partially  de- 
pendent are  entitled  to  the  weekly  comp«i- 
sation. 

The  statute  (General  Statutes,  {  5350)  de- 
fines who  are  dependents,  and  none  other 
can  claim  this  compensation. 

The  compensation  awarded  the  dependent 
is  made  to  take  the  place  of  the  wages  which 
the  employ^  can  no  longer  earn,  and  in  which 
those  who  were  dependent  upon  him  for  sup- 
port had  an  interest.  The  purpose  of  the 
statute  is  benefit  to  the  dependent,  not  to  the 
estate  of  the  deceased  employ^. 
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Only  the  deoatdent  or  his  asslitnee  can 
discharge  the  liability  arising  ont  ot  this 
compensation.  The  right  of  the  depoidenta 
to  compensation  npon  the  death  of  their  de- 
cedent comes  from  the  statute,  not  from 
tM  deceased.  i 

The  credit  of  compensation  paid  to  the  em- 
ploye against  the  compensation  awarded  the 
dependent  assnmes,  of  necessity,  that  the  de- 
pendent had  an  interest  in  the  compensation 
paid  the  employe;  otherwise  it  could  not  be 
used  by  way  of  set-oft  or  recoupment. 

Under  the  common  law  the  right  to  dam- 
ages for  a  decedent's  death  formed  no  part 
of  the  decedent's  estate,  and  claims  against 
him  or  It  could  not  be  used  by  way  of  set-off, 
counterclaim,  er  recoupment  against  the 
death  claim. 

The  compensation  by  the  act  continues  not 
"longer  than  312  weeks  after  death."  A 
stronger  claim  might  have  arisen  that  pay- 
ments to  the  decedent  employe  in  his  lifetime, 
were  Intended  to  be  deducted  from  the  award 
to  the  dependent,  had  the  language  used 
been  "after  injury"  instead  of  after  death.- 

The  Intent  of  the  Workmen's  Compensation 
Act  to  make  the  claim  of  the  injured  employe 
for  compensation  for  bis  Incapacity  a  person- 
al claim  belonging  to  him  alone  and  to  make 
the  claim  of  the  dependent  for  compensation 
came  Into  existence  upon  bis  death  and  to 
belong  wholly  to  him,  and  neither  to  be  the 
subject  of  set-off,  counterclaim,  or  recoup- 
ment against  the  other,  seems  entirely  clear, 
onless  section  14  of  part  B  (Pub.  Acta  1913, 
c.  138)  New  General  Statutes,  {  5354,  specifi- 
cally recognizes  such  a  right.  This  proyi- 
sion  reads  as  follows: 

"In  fixing  the  amount  of  any  compensation 
under  this  chapter  due  allowance  shall  be  made 
for  any  sum  which  the  employer  may  have  paid 
to  any  injured  employe  or  to^his  dependents  on 
account  of  the  injury,  except  such  sums  as  the 
employer  may  hare  expsided  or  directed  to  be 
expended  for  medical,  surgical  or  hospital  serv- 
ice." 

The  req^ndoit  asserts  that  this  section  of 
the  act  condndes  the  discussion,  and  entitles 
the  respondent  to  this  credit.  To  overthrow 
the  clearly  expressed  intent  of  the  act,  sup- 
ported as  It  is  by  the  better  reaswi,  requires 
us  to  find  language  which  clearly  leads  to 
this  conduslon.  We  do  (lot  think  this  sec- 
tion Intended  any  such  result.  The  due  al- 
lowance which  is  to  be  made  is  the  sum 
already  paid  to  the  employe,  and  it  is  the 
mm  already  paid  to  the  dependent;  neither 
shall  be  paid  twice. 

The  compensation  to  the  employe  is  dis- 
tinct from  that  to  the  dependent    The  al- 


lowance of  payments  made  tp  the  employd 
cannot  be  made  against  the  cdmpenaatlon  to 
the  dependent,  and  vice  versa. 

A  dllferent  Construction  might  lead  to  the 
anomaly  of  having  the  entire  claim  of  the 
dependent  exhausted  by  a  credit  of  sums 
paid  the  employe  for  the  Injury  which  later 
resulted  In  death. 

The  compensation  expressly  given  the  de- 
pendent by  this  act  should  not  be  permitted 
to  be  diminished  by  crediting  sums  paid  the 
employe  in  his  lifetime,  unless  this  course  Is 
plainly  sanctioned  by  the  statute.  And  we 
think  the  contrary  Is  the  reasonable  con- 
struction. We  cannot  agree  with  the  trial 
court  that  the  meaning  of  this  language, 
grammatically  regarded,  Is  that  any  previous 
payments  to  either  employe  or  dependents 
shall  be  allowed  for  in  fixing  subsequent 
compensation  to  either. 

The  trial  court  assumes  In  Its  reasoning 
that  the  payments  to  the  employe  were  pay- 
ments to  the  dependent.  This  is  quite  con- 
trary to  the  fact  and  the  law.  The  payments 
to  the  employe  belonged  to  him.  The  court 
failed  to  note  that  the  act  provides  two  dis- 
tinct forms  of  compensation,  the  one  for  in- 
capacity, the  other  for  death ;  the  one  pay- 
able to  and  belonging  to  the  employe,  the 
other  payable  to  and  belonging  to  the  de- 
pendent 

The  heading  of  the  section  "Allowance  for 
Advance  Payments"  expresses  the  purpose  of 
the  section,  the  payment  upon  an  obligation 
before  It  was  due  or  determined.  Biit  the 
payments  made  to  Jackson  were  due  under 
the  voluntary  agreement,  and  were  paid  for 
his  benefit 

The  employer  may  make  advance  pay- 
ments to  the  employe  or  to  the  dependent, 
and  this  section  intended  to  give  him  the 
right  to  credit  upon  the  amount  found  due 
the  «npIoye  the  credits  made  to  the  em- 
ployer, and  upon  the  amount  found  due  the 
dependent  the  credits  made  to  the  depend- 
ent. 

English  authorities  permitting  the  deduc- 
tion claimed  follow  the  specific  terms  of 
their  statute.  Massachusetts  has  decided 
the  respondent's  contention  adversely  to  it. 
Crlpp  V.  JSltna  LIffe  Insurance  Co.,  216  Mass. 
586,  104  N.  E.  566,  Ann.  Cas.  1915B,  828; 
Nichols  V.  London  Onarantee  &  Accident 
Co.,  217  Mass.  3,  104  N.  E.  666,  Ann.  Cas. 
1915C,  862. 

There  is  error,  the  Jndjrment  is  set  aside, 
and  the  cause  remanded,  with  direction  to 
the  superior  court  to  enter  Judgment  dis- 
missing the  appeal  from  the  commissioner. 

The  other  Judges  concurred. 
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BARKER  PIANO  CO.  t.  COMMERCIAL 
SECURITY  CO.  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  17,  19ia) 

1.  Sales   ®=>6  —  "Pledge"  —  Asbionment 
OF  Installment  Contbact. 

Assignment  of  unpaid  installment  contracts, 
vhere  assignor  guaranteed  contracts,  continued 
to  collect  installments  and  to  keep  accounts 
thereof,  and  retook  goods  upon  default,  and 
where  assignee's  only  output  was  original  pay- 
ment of  between  70  and  80  per  cent,  of  face 
value,  and  die  only  interest  it  acquired  was  the 
right  to  repayment,  with  Interest  and  broker- 
age charges,  was  a  pledge,  and  not  a  sale. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  'Series,  Fledge.] 

2.  Liens   «=»7— Void  Contract. 

A  Toid  contract  cannot  give  rise  to  a  valid 
lien. 

3.  CoRPORATioNe   «=>487(1)— Contracts   Ul- 
tra  Vires— Pledges— Rights  and    RemE'- 

OIES. 
A  creditor  lawfully  holding  installment  con- 
tracts belonging  to  Its  debtor  may  retain  such 
contracts  until  bis  debt  is  paid,  though  the  con- 
tract whereby  they  were  pledged  is  ultra  vires. 

4.  Bankbtjptot    «=3l88(l)— Collections. 

Where  a  pledge  of  installment  contracts,  un- 
der which  pledgor  continued  to  collect  install- 
ments, was  made  to  secure  loan,  which  was  ul- 
tra vires,  the  pledgee,  though  entitled  upon 
pledgor's  bankruptcy  to  retain  the  contracts 
until  payment  of  debt,  was  not  entitled  to  in- 
terest in  or  lien  upon  collections  in  hands  of 
seller's  trustee. 

6.  Bankruptcy  «=9l88(3)  —  Liens  —  In- 
stallment Contracts. 
Where  installment  contracts,  under  which 
seller  continued  to  collect  installments,  were 
legally  pledged  to  secure  a  loan,  the  pledgee, 
on  the  pledgor's  bankrupted,  was  entitled  to  Uen 
on  collections  in  hands  of  trustee,  though  no 
notice  of  assignment  had  been  given  to  debtors 
until  shortly  before  bankruptcy  and  until  after 
the  pledgee  had  knowledge  of  the  insolvency. 

6.  Estoppel  €=>70(8)— Failure  to  Assert 
Lien— False  Credit. 
A  pledgee  or  assignee,  who  gives  a  false 
credit  to  the  pledgor  or  assignor  by  neglecting 
seasonably  to  perfect  bis  rights,  may  lose  them, 
if  others  act  upon  the  appearance  of  credit  thus 
created. 


Appeal  from  Superior  Court,  Hartford 
County;   Edwin  B.  Gager,  Judge. 

Action  of  interpleader  by  the  trustee  In 
bankruptcy  of  the  Barker  Piano  Company 
against  the  Commercial  Security  Company 
and  J.  H.  Shale,  trustee.  Judgment  for 
plaintiff,  and  defendants  appeal.  No  error 
as  to  the  Commercial  S'ecurlty  Company;  er- 
ror as  to  J.  H.  Shale,  trustee. 


The  Barko^  Piano  Company  was  engaged  in 
the  business  of  selling  pianos  under  contracts 
of  conditional  sale  which  provided  for  the 
payment  of  the  pnrcbase  price  in  iostaU- 
ments.  On  Mardi  1,  1913,  it  entered  into  a 
contract  with  the  (Commercial  Security  Com- 
pany of  Illinois,  which  purported  to  be  a 
contract  for  the  sale  by  the  Barker  (Com- 
pany and  the  purchase  by  the  Commercial 
Company  of  acceptable  piano  contracts  from 
time  to  time.  The  terms  of  the  transaction 
and  the  course  of  business  under  it  as  stated 
in  the  findings  may  be  summarized  as  fol- 
lows: The  contract  provided  that  the — 

"first  party  hereby  agrees  to  sell  and  second 
party  hereby  agrees  to  buy  from  time  to  time 
such  of  said  contracts  which  shall  draw  6  per 
cent,  interest  per  annum,  and  which  second  party 
shall  indicate  will  be  acceptable  to  it,  paying 
therefor  70  per  cent,  (in  fact,  72  per  cent,  was 
paid)  of  the  unpaid  face  value  thereof  upon  de- 
livery duly  assigned  and  guaranteed  by  first 
party  and  their  acceptability  duly  indicated  by 
second  party,  and  paying  a  further  20  per  cent, 
of  the  unpaid  face  value  of  said  contracts,  as 
nearly  as  practicable  in  quarterly  installments, 
but  not  to  exceed  20  per  cent  of  the  amount 
that  shall  from  time  to  time  be  thereafter  col- 
lected and  remitted  to  second  party  upon  said 
contracts  by  first  party  or  collector  under  the 
terms  of  this  agreement,  less  any  payments  of 
principal  or  interest  on  contracts  or  on  any  oth- 
er obligation  in  default,  until  a  total  of  90  por 
cent  shall  have  been  paid  as  the  full  purchase 
price  of  said  contracts." 

Other  clauses  provided  for  the  repurchase 
by  Barker  Company  of  defaulted  contracts, 
or  for  the  substitution  therefor  of  other  ac- 
ceptable contracts  of  equal  value,  for  the 
execution  of  satisfactory  assignments  and 
guaranties,  and  for  the  collection  of  Install- 
ments at  the  Barker  Company's  place  «f  busi- 
ness by  an  agent  of  the  Commercial  Com- 
pany. By  another  instrument  the  vice  pres- 
ident of  the  Barker  Company  was  appointed 
such  agent  at  a  salary  of  |5  a  year,  but  the 
finding  is  that  the  collections  were  made  In 
the  name  of  and  by  the  clerks  of  the  Barker 
Company.  Interest  was  to  be  computed  on 
the  total  amount  of  unpaid  monthly  bal- 
ances on  contracts,  less  Interest  on  the  20 
per  cent,  reserve  held  by  the  Commercial 
Company.  The  conditional  vendees  of  pUnos 
were  not  notified  that  these  contracts  had 
been  assigned  to  the  Commercial  Company 
until  about  a  week  before  proceedings  in 
bankruptcy  were  brought  against  the  Barker 
Company  In  Jilly,  1914,  and  until  after  the 
Commercial  Company  knew  that  the  Barker 
Company  was  Insolvent.  Up  to  the  appoint- 
ment of  the  trustee  in  bankruptcy  the  Com- 
mercial Company  had  paid  to  the  Barker 
Company  about  1^9,000  more  than  it  had  re- 
ceived back,  and  the  trustee  now  has  In  his 
hands  over  $10,000  collected  on  contracts  as- 
signed to  the  Commercial  Company. 

On  March  31.  1913,  the  Barker  Company 
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made  a  contract  \vltb  Sbale,  trustee,  the  otib- 
er  a]K)eoHng  defendant,  which  in  form  and 
result  was  snbstantlally  the  same  an  the 
transaction  already  summarized,  although 
Shale,  trustee,  paid  no  money  to  the  Com- 
mercial Company,  except  $1,000,  less  broker^ 
age,  but  furnished  the  Barker  Company  with 
credit  which  enabled  It  to  buy  pianos  on 
credit  from  the  American  Piano  Company 
and  its  subsidiary  companies.  Under  this  ar- 
rangement contracts  of  the  face  value  of 
$7,798  had  been  assigned  to  Shale,  trustee, 
for  which  he  had' furnished  cash  and  credit 
of  $3,884.10,  when  the  trustee  was  appointed. 
The  tnistee  now  has  in  his  hands  about 
$3,000  collected  on  contracts  assigned  to 
Sbale,  trustee.  It  seems  to  be  agreed  that 
Shale,  trustee,  has  furnished  cash  and  credit 
to  the  Barker  Company  In  excess  of  collec- 
tions received  by  him  on  assigned  accounts, 
although  the  amount  of  such  excess  is  not 
stated  in  the  findings.  Notice  of  the  assign- 
ment was  not  given  by  Shale,  trustee,  to  the 
conditional  vendees,  until  shortly  before  the 
institution  of  the  bankruptcy  projceedings, 
and  after  Shale,  trustee,  knew  that  the  Bar- 
ker Company  was  Insolvent. 

Arthur  Ii.  Shlpman,  of  Hartford,  and  W. 
Lee  White,  of  New  York  City,  for  appellants. 

John  T.  Robinson  and  Stewart  N.  Dunning, 
both  of  Hartford,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  As  stated  on  the  appellants'  brief 
the  appeals  raise  two  main  questions  to 
which  all  others  are  incidental :  (1)  Wheth- 
er or  not  the  superior  court  erred  In  holding 
that  the  transactions  between  the  appellants 
and  the  Barker  Company  constituted  loans 
and  pledges  rather  than  sales;  and  (2)  even 
if  the  transactions  constituted  loans,  whether 
or  not  the  trustee  was  obliged  to*  pay  to  the 
appellants,  respectivelj,  the  unpaid  portions 
of  principal  advanced,  with  interest.  We 
take  np  first  the  claim  of  the  Security  Com- 
pany. By  the  law  of  Illinois — in  accordance 
with  whidi  the  parties  stipulated  that  the 
contract  was  to  be  Interpreted — as  well  as 
by  the  law  of  this  state  the  first  question  Is 
to  be  answered  by  ascertaining  the  real  in- 
tent of  the  parties  as  expressed  in  their  con- 
tract and  exhibited  by  their  conduct.  The 
Barker  Company  assigned  to  the  Commercfal 
Company  all  its  right,  title,  and  interest  in 
and  to  the  contracts  in  question  and  in  and 
to  the  property  therein  ^escribed,  and  the 
question  Is  whether  such  assignments  were 
intended  to  transfer  the  general  property  in 
these  choses  In  action  or  whether  they  were 
Intended  to  convey  to  the  Commercial  Com- 
pany whatever  special  property  might  be  nec- 
essary to  secure  the  repayment,  with  inter- 
est, of  moneys  advanced.  In  the  Supreme 
Court  of  Illinois  and  In  the  Circuit  Court 
of  Appeals  of  this  circuit  contracts  of  this 
tyoe  have  b^en  held  to  be  contracts  for  loans 


on  security,  although  purporting  on  their  face 
to  be  contracts  for  the  purchase  and  sale  of 
accounts.  Mercantile  Trust  Co.  ▼.  Kastor, 
273  111.  332,  U2  N.  B.  988;  Dorothy  v.  Com- 
monwealth Co,  278  111.  629,  116  N,  B.  148, 
L.  K.  A.  1917E,  1110;  In  re  Grand  Union 
Co.,  21»  Fed.  353,  135  C.  C.  A.  237. 

An  effort  is  made  to  distinguish  these  cases 
but  the  differences  are  of  detalL  The  cour 
trolling  fact  in  all  of  them  is  that  the  orig*^ 
Inal  installment  of  the  so-called  purchase 
price  (77  per  cent  of  the  face  of  the  account 
in  the  Kastor  Case,  78  per  cent,  to  73  per 
cent  in  the  Dorottiy  Case,  70  per  cent,  in  the 
Grand  Union  Case,  and  72  per  cent  and  80 
per  cent.,  respectively,  in  the  cases  at  bar) 
constitutes  the  entire  outlay  which  the  al- 
leged  purchaser  makes  in  respect  of  any  ac- 
count, and  the  right  to  the  repayment  of  it, 
with  interest  and  brokerage  charges,  consti- 
tutes the  entire  interest  which  the  alleged 
purchaser  acquires  in  any  assigned  account 
For  example,  the  Commercial  Company,  on 
assignment  of  a  guaranteed  piano  contract  on 
which  $600  was  payable  in  10  eqnal  monthly 
installments,  would  under  the  contract  in 
question  pay  the  Barker  Company  $360,  72 
per  cent,  of  the  face  value  of  the  contract 
and,  assuming  that  all  subsequent  inataU- 
ments  of  the  purchase  price  were  promptly 
paid,  it  would  receive  In  the  course  of  10 
months  $600,  out  of  vhUii  it  would  be  en- 
titled under  the  contract  to  retain  the  sum 
originally  advanced,  plus  Interest  on  monthly 
balances,  amounting  to  about  $7.50,  plus  a 

brokerage  charge  of  $  — ■ .    It  is,  however, 

obligated  by  the  contract  to  return  the  re- 
maining $92.60  to  the  Barker  Company,  and 
obviously  this  amount  represents  an  Interest 
In  the  account  with  which  the  Barker  Com- 
pany has  never  parted.  E2xcept  for  the  pur- 
pose of  concealing  that  fact  the  contract 
might  as  well  have  provided  that  the  Barker 
Company  should  retain  a  certain  balance  of 
each  account  instead  of  providing  that  such 
balance  should  first  be  remitted  to  the  Com- 
mercial Company,  and  Chen  turned  back  to 
the  Barker  Company,  disguised  as  part  of  the 
"full  parcbaae  price"  of  the  aocount.  De- 
spite a  labored  effort  to  conceal  the  real  na- 
ture of  the  transaction.  It  is  transparently 
clear  that  the  Commercial  Company  never 
acquired  any  larger  interest  in  the  assigned 
accounts  than  to  be  repaid,  out  of  collections, 
its  original  advances,  plus  interest  and  bro- 
kerage charges,  and  that  the  Barker  Com- 
pany retained  whatever  equity  was  left  aft- 
er the  Commercial  Company  was  satisfied. 

The  conduct  of  the  parties  leads  us  to  the 
same  conclusion.  Under  its  contract  with  its 
conditional  vendees,  the  Barker  Company 
agrees  to  keep  the  pianos  tuned  for  one  year 
and  to  guarantee  them  for  10  years,  and  the 
finding  is  that  the  Commercial  Company 
never  agreed  to  assume,  and  never  intended 
to  assume,  these  obligatlone.    The  contracts 
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of  conditional  sale  gave  the  Barker  Company 
the  right  to  retake  the  pianos  In  case  of  de- 
fault, and  the  finding  Is  that  repossessions 
under  the  assigned  accounts  were  made  by 
the  Barker  Company  and  not  by  the  Com- 
mercial Company;  also  that  when  a  repos- 
session was  made  by  the  Barker  Company 
under  any  contract,  it  was  required  by  the 
Commerdal  Company  to  take  the  contract 
back  and  replace  It  with  another  contract  In 
good  standing.  It  is  also  found  that  all  the 
labor  and  expense  of  collections,  and  all 
losses  due  to  reiHwsesslons,  were  borne  by 
the  Barker  Company.  Complete  control  of 
the  accounts  was  left  In  the  hands  of  the 
Barker  Company,  and  all  receipts  given  In  Its 
name,  and,  notwithstanding  the  appointment 
of  the  vice  president  of  the  Barker  Company 
as  agent  of  the  Commercial  Company  to  col- 
lect and  remit,  the  finding  is  that  the  Com- 
mercial Company  looked  solely  to  the  Barker 
Company  for  payments. 

[1]  These  things  show  that  the  Commer- 
cial Company  did  not  exercise  the  rights  or 
assume  the. risks  and  obligations  of  an  ab- 
solute owner  of  the  assigned  contracts,  but, 
on  the  ctmtrary,  left  them  to  be  performed 
and  assumed  by  the  Barker  Company  as  If 
no  transfer  of  the  general  property  in  the 
contract  had  been  Intended.  On  the  other 
hand,  the  Commercial  Company  required  the 
Barker  Company  to  guarantee  the  accounts 
and  to  substitute  fresh  contracts  for  those 
which  were  in  default.  It  charged  Interest 
on  Its  advances,  and  It  returned  to  the  Bar- 
ker Company  aU  contracts  which  were  fully 
paid.  It  seems  clear  that  the  assignments 
were  really  Intoided  as  security  for  the  re- 
payment, with  interest,  of  moneys  advanced. 

The  transaction  betwe^i  the  Barker  Com- 
pany and  Shale,  trustee,  comes  to  the  same 
result  Practically  Shale,  trustee,  lent  his 
credit  instead  of  his  cash.  Otherwise,  the 
relation  between  the  parties  was  the  same 
as  under  the  Commercial  Company  contracta 

[2]  The  next  question  is  whether  the  trus- 
tee holds  the  collections  on  assigned  contracts 
impressed  with  a  lien  In  favor  of  the  claim- 
ants to  the  extent  of  their  advances  with 
interest.  In  the  case  of  the  Commercial 
Company  it  is  found  that  the  corporation 
was  organized  under  laws  of  Illinois  which 
forbid  corporations  so  organized  from  engag- 
ing in  the  business  of  loaning  money.  And  In 
Mercantile  Trust  Co.  v.  Kastor  and  Dorothy 
V.  Commonwealth  Co.,  supra,  it  was  held  that 
contracts  of  this  class  were  ultra  vires  of 
corporations  not  specially  authorized  to  loan 
money.  A  void  contract  cannot  give  rise  to 
a  valid  lien,  and  in  the  Kastor  Case  it  is  ac- 
cordingly pointed  out  that,  if  such  a  corpora- 
.tlon  can  recover  money  which  it  had  no  pow- 
er to  loan,  the  recovery  Is  not  by  virtue  of 
the  contract  which  it  had  no  power  to  make, 
but  on  the  ground  that  a  party  cannot  re- 
tain money  received  under  a  contract  void 
merely  for  want  of  power  to  enter  into  it, 


without  making  compensation  therefor.   It  ii 
said   that   this  doctrine,  which  is  tamiliir 
law,  has  been  overruled  or  modified  in  Illi- 
nois by  the  later  case  of  Dorothy  v.  Common- 
wealth Co.   There  Is,  however,  no  conflict  be- 
tween the  two  cases.    On  the  contrary,  tte 
Dorothy  Case  expressly  affirms  the  Kastor 
Case    In  the  Dorothy  Case  the  bill  of  com- 
plaint prayed  for  an  account,  and  that  "on 
payment  of  such  amount  as  may  be  found 
due  by  the  court"   (278  111.  646,  U6  X.  E. 
148,  L.  R.  A.  1917E,  1110),  the  respondents 
might  be  ordered  to  turn  over  accounts  and 
papers  which,  as  alleged  in  the  bill,  vere 
held  as  collateral  under  an  ultra  vires  coo- 
tract  for  loans  at  a  usurious  rate  of  interest 
The  court  upheld  the  trustee's  allegations  as 
to  the  nature  and  Illegality  of  the  t^ansa^ 
tlon,  and  applied  the  rule  laid  down  in  the 
Kastor  Case,  to  wit,  that  the  admitted  ri^ht 
of  the  Commonwealth  Co.  to  be  repaid  its 
advances  did  not  arise  out  of  the  void  con- 
tract, but  out  of  the  obligation  imposed  \>s 
law,  and  that  the  trustee,  as  a  condition  of 
obtaining  the  affirmative  relief  prayed  for, 
must  pay  the  Commonwealth  Company,  not 
the  amounts  contracted  for,  but  its  advances, 
with  l&gal  interest.    Translated  into  terms  of 
lien,  this  decision  refuses  to  recognize  the 
contract  right  attempted  to  be  created  by  the 
void  assignments,  but  does  recognize  the  lien 
arising  from  the  creditors',  lawful  possession 
of  the  demanded  papers. 

[3]  So  in  this  case  the  Commercial  Com- 
pany is  doubtless  entitled  to  retain  the  as- 
signed piano  contracts  until  its  advances 
with  6  per  cent  interest  are  paid;  and  upon 
the  face  of  the  papers  it  was,  as  the  Circuit 
Court  of  Appeals  said,  "apparently  entitled 
to  collect"  the  installments  of  the  purchase 
price  which  became  due  after  the  conditional 
vendees  were  notified  of  the  assignments.  In 
re  Barker  Piano  Co.,  233  Fed.  522,  147  C.  C. 
A.  408.  But  it  now  appears  that  these  as- 
signments were  void,  and  therefoie  it  now 
appears  that  the  Commercial  Company  never 
had  any  enforceable  right  to  collect  the  fund 
now  In  the  hands  of  the  trustee.  Its  rights 
are  not  those  of  an  owner  of  the  choses  in 
action,  but  that  of  a  creditor  who,  from  the 
bare  fact  of  lawful  possession  of  the  debtor's 
papers,  has  become  entitled  to  retain  them 
until  bis  debt  is  paid. 

[4]  This  gives  the  Commercial  Company  no 
interest  in  or  lien  upon  the  collections  in  the 
hands  of  the  trustee,  and  no  such  interest  or 
lien  can  arise  out  of  the  void  contract 

[S]  The  claim  of  Shale,  trustee,  to  be  a 
secured  creditor,  is  not  affected  by  any  ques- 
tion of  ultra  vires.  His  contract  was  valid 
and  efTectual  to  create  an  equitable  lien  on 
the  nssigued  accounts  as  between  the  parties, 
and  the  only  objection  to  its  enforcement 
against  the  proceeds  of  assigned  contracts  in 
the  hands  of  the  trustee  arises  from  the  fact 
that  the  assignments  were  not  perfected  by 
notice  to  the  debtors  until  shortly  before  the 
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adjudication  In  bankruptcy,  nor  nntll  after 
Sbale,  trustee,  knew  that  tbe  Barker  Com- 
pany was  Insolvent.  '  NeTertheleBS  the  aa- 
signmoits  were  perfected  before  the  proceed- 
ings In  bankmptey  were  begnn,  and  the  ques- 
tion then  is  whether  an  Imperfect  asslgn- 
naent  of  choses  In  action  based  upon  a  val- 
nable  and  adequate  consideration  is  invalid 
against  creditors  of  a  bankrupt,  because  not 
perfected  by  notice  to  the  debtors  until  short- 
ly before  the  filing  of  the  petition  in  bank- 
rnptcy.  We  have  recently  had  another  phase 
of  this  same  question  before  us  in  Bank  of 
Biiffalo  v.  JEtna  Indemnity  Co.,  90  Conn. 
415,  97  AtL  332.  In  that  case  the  thing 
pledged  was  grain,  and  the  act  necessary  to 
perfect  the  pledge  wAs  taking  actual  posses- 
sion, which  was  not  done  until  shortly  be- 
fore the  appointment  of  a  receiver  In  bank- 
ruptcy ;  nevertheless  we  held  that  the  pledge 
was  valid  as  against  the  receiver  and  trus- 
tee. There  Is  no  difterenoe  in  principle  be- 
tween this  case  and  that,  and  on  the  author- 
ity of  the  case  cited  the  assignments  of  con- 
tracts to  Shale,  trustee,  are  valid  to  the 
extent  of  conferring  upon  Shale,  trustee,  a  se- 
curity title  for  the  repayment  of  his  advances 
on  the  terms  agreed  upon.  It  makes  no 
dlflTerence  that  Shale,  trustee,  did  not  perfect 
the  assignments  until  after  knowledge  of  his 
debtor's  Insolvency,  for,  if  the  assignments 
can  be  perfected  at  all,  they  relate  back  to 
the  time  of  the  transaction  out  of  which  they 
arise,  and  therefore  their  validity  depends  on 
the  (iiaracter  of  that  transaction. 

[I]  Of  course,  a  pledgee -or  assignee,  who 
gives  a  ffclse  credit  to  the  pledgor  or  as- 
signor by  neglecting  seasonably  to  perfect 
his  rights,  may  lose  them,  If  others  act  upon 
the  appearance  of  credit  thus  created.  But 
there  is  no  finding  in  this  record  that  any 
false  credit  was  given  by  the  delay,  or  that 
any  other  creditor  of  the  Barker  Company 
has  been  misled,  and  no  presumption  of  In- 
tent to  hinder  or  defraud  creditors  arises 
from  mere  delay  in  perfecting  an  otherwise 
vaUd  lien.  Bank  of  Buffalo  v.  iBtna  In- 
demnity Co.,  supra. 

There  la  error  in  part,  and  the  cause  is 
remanded,  with  directions  to  enter  a  Judg- 
ment that  the  Commercial  Security  Company 
bas  no  title  to  or  lien  upon  any  funds  col- 
lected by .  Stewart  N.  Dunning,  trustee  to 
bankruptcy  for  the  Barker  Piano  Company, 
and  with  direction  to  ascertato  the  amount 
of  tbe  Barker  Piano  Company's  outstandtog 
indebtednees  for  money  and  merchandise  fur- 
nished to  It  by  J.  H.  Shale,  trustee,  under 
the  contract  Exhibit  S 1,  with  Interest  from 
the  dates  of  the  respective  advances  and  de- 
liveries, to  render  Judgment  that  the  moneys 
collected  and  to  be  collected  by  Stewart  N. 
Dunning,  trustee  to  bankruptcy  of  the  Bar- 
ker Piano  Company,  from  contracts  of  con- 
ditional sale  assigned  to  J.  H.  Shale,  trustee. 


are  and  will  be  impressed  with  a  lien  to  fa- 
vor of  Sbale,  trustee,  to  the  extent  of  the 
amount  so  ascertained,  and  to  render  Judg- 
ment that  out  of  the  proceeds  of  such  as- 
signed contracts,  collected  and  to  be  col- 
lected, J.  B.  Shale,  trustee,  recover  of  Stew- 
art N.  Dunning,  trustee  In  bankruptcy,  the 
amount  so  ascertained. 
The  other  Judges  concurred. 


McDonald,  ins.  Com'r,  v.  JETNA  INDEM- 
NITY CO. 

(Supreme  Court  of  Errors  of  Consecticat    Dec. 
17,  1918.) 

1.  IiTstniANcx  «=950  —  Speciai.  Frmn  —  Ex- 
penses. 

Sum  on  deposit  with  state  treasurer  in  trust 
for  p<rflcy  holders,  under  Gen.  St.  1902,  {  3607, 
having  been  admtoistered  by  receiver  of  insol- 
vent company  in  acooidance  with  section  3611, 
and  having  as  a  result  of  care  and  management 
of  receiver  increased  greatly  at  the  expense  of 
the  general  assets  of  the  company,  the  policy 
holders  should  contribute  their  fair  proportion 
of  tbe  ezi>enses. 

2.  TBDBTB  «=>377— ADUMieTBATIOR  ow  Tbust 
E^DKD— BXFENBIS. 

A  trust  fund  must  bear  the  necessary  ex- 
penses of  its  administration,  and  one  who  con- 
ducts a  litigation  for  the  benefit  of  such  fund 
must  be  protected  in  distribution  of  it  for  the 
expenses  incurred  by  him  in  the  faithful  per- 
formance of  his  duty. 

3.  iNSUBAnCE       «=>50— LlQUIDAHON— APPOB- 

TiONiNQ  Expenses. 
Where  no  accurate  bookkeeping  allotment 
of  liquidating  ezpenaes  of  receiver  of  company 
was  practicable  or  made,  apportionment  of  ex- 
I>en8e8  between  policy  hcdders'  special  trust  fund 
and  the  general  assets  in  proportion  to  amount 
oi  such  funds  to  hands  of  the  receiver  on  date 
when  order  took  effect  held  proper. 

Appeal  from  Superior  Coart,  Hartford 
County;  Bdwto  B.  Gager,  Judge. 

Proceeding  by  Theodore  H.  McDonald,  In- 
surance Commisaioner,  agatoat  the  ^tna  In- 
demnity Company.  fHie  superior  court 
granted  the  application  of  the  receiver  for 
an  order  fixing  the  amount  to  be  transferred 
from  a  special  fund  to  the  general  assets  of 
the  company,  and  the  National  Surety  Com- 
pany and  A.  J.  Brandensteto,  for  policy  hold- 
ers, appeal.    No  error. 

Tbe  iEtna  Indemnity  Company  la  a  Con- 
necticut corporation.  Its  charter  was  grant- 
ed by  the  General  Assembly  of  1897  (P.  L. 
p.  712),  and  amended  by  the  same  leglsla- 
tlve  body  to  1899  (P.  L.  p.  104).  Its  cor- 
porate purposes  are  fully  defined  to  its 
amended  charter.    On  January  7, 1911,  when 
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proceedings  for  the  appointment  of  a  re- 
ceiver were  instituted,  there  was  on  deposit 
with  the  state  treasurer,  in  trust  for  the 
policy  holders  of  the  £tna  Indemnity  Com- 
pany, under  the  provisions  of  section  3607  of 
the  General  Statutes,  securities  inventoried 
by  the  appraisers  appointed  by  the  superior 
court  at  $252,480.  This  fund  has  been  ad- 
ministered in  accordance  with  the  provi- 
sions of  section  3611  of  the  Genera^- Statutes, 
and  as  a  result  of  the  care  and  management 
of  the  receiver  had  Increased  to  $32^,121.53 
on  June  1,  1917.  The  general  assets  taken 
by  the  receiver  on  his  appointment  were 
$50,042.81.  The  general  receipts  of  the  re- 
ceivership to  June  1,  1917,  were  $165,652.73. 
The  ezi>enBes  up  to  June  1,  1917,  were  $168,- 
775.13,  which  the  receiver  had  paid  from  the 
general  assets  as  realized,  and  the  fund  de- 
rived from  the  securities  deposited  with  the 
state  treasurer  had  been  liept  intact,  and 
the  Interest  thereon  allowed  to  accumulate, 
so  that  on  June  1,  1917,  this  trust  fund  ag- 
gregated $328,121.53,  while  the  general  as- 
sets realised  by  the  receiver  had  all  been 
disbursed  for  erpenses.  The  receiver,  in  his 
application  for  an  order  apportioning  the  ex- 
penses between  the  trust  fund  and  the  gen- 
eral assets,  made  a  detailed  statement  to 
the  court  of  the  work  and  expenditures  in- 
volved In  the  liquidation,  which  Is  set  forth 
fully  In  the  finding.  In  addition  to  the  reg- 
ular work  of  vending  up  the  estate,  the  re- 
ceiver has  had  charge  of  this  trust  fund  pur- 
suant to  statute^  which,  because  of  paying 
all  expenses  out  of  the  general  fund,  has,  as 
heretofore  set  forth,  Increased  from  $252,480 
to  $328,121.53.  No  accurate  bookkeeping  al- 
lotment of  expenses  and  services  had  been 
made  or  was  practicable.  The  trial  court 
reached  the  conclusion,  and  held : 

"That  the  expenses  should  be  apportioned  be- 
tween the  special  trust  fund  for  the  benefit  of 
the  policy  holders  and  the  general  assets  as  they 
existed  June  1,  1917,  in  proportion  to  the 
amonnt  of  such  funds  in  the  hands  of  the  recoiv- 
«n  on  said  date,  viz.:  Trust  fund,  $328,121.53; 
general  assets,  $165,652.73;  and  that  a  trans- 
fer of  sacb  amount  be  made  from  the  amount  of 
the  trnst  fund  to  the  general  fund  as  will  dis- 
tribute the  expense  of  the  receivership  pro  rata 
between  those  two  amounts.  It  so  happens  that 
the  figures  make  the  proportions  approximately 
two  to  one,  or,  perhaps  a  little  more  accurately, 
33%  per  cent,  to  be  paid  from  the  general  as- 
sets, 60%  per  cent,  to  be  paid  from  the  special 
trust  fund ;    and  an  order  is  filed  accordingly." 

Albert  H.  Barclay,  of  New  Haven,  for  ap- 
pellants. 

J.  Blmey  Tuttle,  of  New  Haven,  for  ap- 
pellee receiver. 

Harrison  Hewitt,  of  New  Haven,  for  kp- 
pellees  certain  general  creditors. 

■  RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  The  brief  of  the  appellants 
states  their  case  in  this  way : 


"The  receiver  in  this  case  is  acting  in  a  dual 
capacity ;  he  is  for  general  purposes  liquidating 
the  aSaira  of  this  insokrent  corporation;  he  is 
for  a  special  purpose,  namely,  the  benefit  of  the 
policy  holdars,  administering  a  trust  fund  which 
has  been  conmiitted  to  his  care  by  the  provision* 
of  the  statute." 

In  this  connection  it  Is  also  urged  by  the 

appellants  that: 

"As  a  going  concern  the  policy  holders  had  an 
interest  in  all  the  assets  of  the  corporation  and 
a  special  lien  upon  the  trust  fund;  the  general 
creditors  had  no  interest  whatsoever  in  the  trust 
fund,  but  did  have  an  interest  in  general  assets." 

Assuming  this  to  be  true,  we  cannot,  under 
the  facts  found,  appre<date  the  force  of  tbe 
appellants'  contention  set  forth  in  their 
brief,  to  wit : 

"That  the  special  fund  is  for  the  sole  benefit  of 
the  policy  holders  and  that  no  part  of  this  fund 
can  be  used  for  the  benefit  of  the  general  credi- 
tors or  transferred  to  the  general  assets  of  the 
company." 

As  the  statement  of  a  principle  this  may 
be  correct,  but  as  applied  to- the  present  case 
the  conclusions  drawn  therefrom  are  quite  a 
different  matter.  If  the  Indemnity  Com- 
pany were  a  going  concern,  solvent,  with 
funds  sufficient  to  meet  the  expense  of  liqui- 
dation and  pay  its  credlton^  the  contention 
of  the  appellants  might  be  tenable ;  but  It  is 
apparent  from  the  record  now  before  us 
that  this  company  Is  hopelessly  insolvent, 
and  that  Its  general  creditors  will  receive 
but  little.  If  anything,  for  their  respective 
claims. 

[2]  It  is  a  well-settled  principle  in  the  dis- 
position of  trust  estates  that  a  trust  fund 
shall  bear  the  necessary  expenses  of  its  ad- 
ministration and  that  one  who  conducts  a 
litigation  In  the  right  of  another  for  the 
benefit  of  such  a  fund  shall  be  protected  in 
the  distribution  of  It  for  the  expenses  In- 
curred by  him  In  the  faithful  performance  of 
his  duty.  Trustees  v.  Greenough,  105  IT.  S. 
527,  26  L.  Ed.  1157.  It  is  stated  In  Perry  on 
Trusts  that: 

"Trustees  have  an  inheroit  equitable  right  to 
be  reimbursed  for  all  expenses  whidi  they  rea- 
sonably incur  in  the  exercise  of  the  trust,  and  it 
is  immaterial  that  there  are  no  provisions  for 
such  expenses  in  tbe  instrument  of  trust.  If  a 
person  undertakes  an  office  for  another  in  re- 
lation to  property,  he  has  a  natural  right  to  be 
reimbursed  for  all  tbe  money  necessarily  ex- 
pended in  tbe  performance  of  the  duty."  Perry 
on  Trusts,  {  910. 

See  Lewin  on  Trusts,  p.  5511. 

Section  3607  of  our  General  Statutes,  re- 
lating to  deposits  with  the  state  treasurer, 
provides  that: 

'"The  le^al  title  to  such  securities  shall  b« 
transferred  to  him  in  trust  for  the  policy  holders 
of  such  insurance  company,  and  he  shall  hold 
such  securities  in  trust  for  said  policy  holders ; 
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but  lucb  company  mty  coDect  and  receive  the 
intprest  and  dividends  thereon,  and  withdraw 
said  securities  on  depositing  with  said  treas- 
urer other  securities  of  like  character  and 
value." 

Section  3611  proT'lctes  that  such  securities 
may  be  delivered  to  a  receiver  duly  quail- 
fled,  who  shall  administer  the  trust  fund  in- 
vested In  such  securities  for  the  benefit  of 
the  policy  holders  of  such  company  under  the 
ordors  of  the  court  to  which  such  receiver  la 
acconntalde.  It  is  unquestionably  true  that 
as  such  receiver  he  was  under  an  obligation 
to  protect  this  fund  from  all  unjust  claims. 
We  know  from  the  records  of  the  present 
case,  and  from  records  in  other  cases  for- 
merly before  this  court,  of  the  maghltude 
and  nature  of  many  of  the  services  rendered 
and  the  expenditures  made  by  the  receiver  in 
protecting  this  fund  in  California,  Arizona, 
and  other  sections  of  this  country.  Kow> 
it  appears  that  the'  receiver's  services  and 
expenditures  resulted  in  a  reduction  of  these 
claims  about  one-half  million  dollars  and 
that  the  prospective  dividends  of  the  policy 
holders  were  more  tlian  doubled  thereby. 
This  was  brought  about  at  the  expense  of 
the  general  assets  of  the  company,  and  we 
can  see  no  good  reason  why  the  policy  hold- 
tn  should  not  now  constrlbute  their  fair  pro- 
portion of  these  expenses.  A  claim  for  reim- 
bursement may  he  maintained  as  a  righf.  In 
the  present  case,  to  an  equitable  contribu- 
tion by  the  parties  Interested  in  the  assets 
of  this  Insfdvent  company.  Tbls  should  be 
made  In  proportion  to  their  respective  Inter- 
ests. It  does  not  appear  that  such  a  con- 
tribntlOB  is  unwarranted  by  our  General 
Statutes  relating  to  this  subject.  This  right 
to  a  reimbursement  does  not  rest  upon  con- 
tract, but  It  Is  based  upon  equitable  prin- 
idples. 

[3]  Some  embarrassment  has  been  created, 
owing  to  the  fact  "that  no  accurate  book- 
keeping allotment  of  expense  has  been  made 
or  was  practicabl&"  But  the  rights  of  the 
patties  should  not  be  forfeited  on  this  ac- 
count. There  was  evidence  from  which  these 
amounts  could  be  approximately  ascertained, 
and  it  became  necessary  for  the  trial  court  to 
determine,  with  as  much  accuracy  as  the  In- 
formatlou  obtained  from  the  evidence  would 
permit,  what  portion  of  the  trust  funds 
should  l>e  Impressed  with  these  expenditures 
of  the  receiver.  The  mode  adopted  by  tlie 
court  below  was  sanctioned  in  the  case  of 
Attorney  General  v.  North  American  Ins. 
COk,  89  N.  Y.  106,  where  it  is  stated : 

"Of  course  it  is  difficult,  if  not  impossible,  to 
reach  absolute  Jastice  in  the  proper  apportion- 
meot  of  expenses  to  the  two  funds,  but  the  mode 
adopted  of  a  pro  rata  distribntion  seems  to  us 
just  and  the  best  attainable." 

See,  also,  Matter  of  E.  R.  F.  L.  Ass'n,  131 
N.  T.  381,  30  N.  E.  114. 


Bnt  few  apportionments  are  capable  of 
mathematical  certainty.  Many  of  them  de- 
pend upon  comparative  values.  The  mode 
of  apportionment  adopted  by  the  court  In 
this  case,  although  not  certain,  is  as  near 
certainty  and  as  equitable  as  possible.  We 
have  reached  this  conclusion,  not  only  from 
the  method  employed  by  the  trial  court,  but 
from  other  comparisons  and  percentages  that 
we  have  obtained  by  a  careful  scrutiny  of 
the  undisputed  facts  now  before  us.  See 
In  re  Metropolitaa  Surety  Co.  Cdecr^e  with- 
out opinion). 

There  is  no  error. 

The  other  Judges  concurred. 


RAINET  V.  TUNNEL  COAL  CO.  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
Dec.  17,  19ia) 

1.  Mabtes  awd   Sebvant  «=3S80  —  Wobk- 

imi'B    ColfPENBATION— FAILCBK  TO   AOOEFT 

MeoioaIi  Tbeatkbkt— "Wiujmi  ajcd  Sb- 

Bions  MiBOoirouoT." 
Claimant's  failure  to  consult  a  physician 
until  two  weeks  after  injury  hrid  not  to  justify 
denial  of  all  compensation,  in  view  of  Gen.  St. 
1918>,  i  6347,  bis  conduct  not  amounting  to 
"willful  or  serious  misconduct,"  which  would 
possibly  justify  such  denial  under  section  5341. 

[Ed.  Note.— For  other  definitions,  qee  Words 
and  Phrases,  First  and  Second  Series,  Willful 
Misconduct.] 

2.  Mabteb  akd  Servant  €=»417(4'■^)— Find- 
ings OF  CoMMissioNKB— Review. 

Where  findings  of  subsidiary  facts  on  which 
commissioner  based  his  conclusions  stand  uncor- 
rected on  the  record,  they  furnish  the  only 
basis  of  facts  for  testing  the  correctness  of  his 
conclusions. 

3.  Master  and  Sekvant  «=»417(4%)— Fail- 

UBE    TO    CONBITLT   FhTSICIAN— TjNBEAfiONA- 

BLE  Conduct. 
Conclusion  of  commissioner,  that  claimant's 
conduct  In  not  consulting  a  physician  until 
about  two  weeks  after  the  injury  was  not  un- 
reasonable, held  correct,  when  tested  by  bis  find- 
ings of  subsidiary  facts  uncorrected  on  the  rec- 
ord. 

4.  Masteb  and  Sebvant  *=»417(4%)— Work- 
men's Compensation  —  Appeait-Cebtified 
TBANSCBirr  op  the  Evidence. 

Where  none  of  reasons  of  appeal  ask  '<* 
correction  of  any  specific  finding  «f  a  subsidiary 
fact  of  a  oommissioner,  there  is  no  occasion  for 
a  certified  transcript  of  the  evidence. 

5.  Master  and  Sebvant  4s>417(4%)— Wobk- 
MEN'B  Compensation— Aw ABD— Review. 

On  appeal  from  award  of  compensation,  the 
superior  court  may,  by  an  order  in  the  nature 
of  a  writ  of  certiorari,  require  the  whole  or 
any  part  of  the  transcript  of  evidence  to  be  cer- 
tified up  and  made  a  part  of  appeal  record. 
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6.  Mastkb  and  Sebvant  «=s>41T(3%)— Wobk- 
men's   Oompknsatiow   —   Conclusion    ot 
Commissioner— Review. 
Where  reasons   of  appeal   do   not  ask   for 
the  correction  or  omission  of  sqme  specific  find- 
ing as  to  a  subsidiary  fact,  or  an  addition  of 
a  material  fact,  not  found,  reasons  of  appeal 
alleging  that  evidence  was  insufficient  to  war- 
rant commissioner  in  finding,  etc.,  do  not  pre- 
sent any  assignable  reasons  of  appeal. 

Appeal  from  Superior  Court,  Hartford 
County;   ■William  S.  Case,  Judge. 

Proceedings  under  the  Workmoi's  Com- 
pensation Statute  by  William  Ralney  against 
the  Tunnel  Coal  Company  and  others.  From 
a  Judgment  of  the  Superior  court,  setting 
aside  the  award,  claimant  appeals.  Error, 
and  cause  remanded  to  Superior  Court,  with 
directions  to  enter  a  Judgment  dismissing  ap- 
peal from  the  award. 

The  commissioner  found  the  following 
facts,  among  others :  On  December  27,  1917, 
claimant,  while  employed  in  unloading  bags 
of  coal  from  the  respondent's  wagon,  froze 
the  fingers  of  both  hands.  He  notified  his 
employer  the  next  morning  and  was  advised 
to  consult  a  physician.  The  employer  intend- 
ed to  Indicate  to  the  claimant  that  be  should 
have  medical  attention  at  the  expense  of  bis 
employer ;  but  the  representative  of  the  em- 
ployer corporation,  who  talked  with  the 
claimant,  did  not  express  that  intention,  nor 
did  he  provide  medical  attention.  Claimant 
did  not  consult  any  physician  and  attempted 
to  treat  the  fingers  at  home.  About  two 
weeks  after  the  injury,  the  claimant  did  con- 
sult a  physician  and  then  received  treatment 
at  the  Hartford  Hospital.  Had  the  claimant 
received  prompt  medical  attention,  the  period 
of  disability  would  bave  been  considerably 
shortened.  The  commissioner  also  found, 
as  conclusions,  that  claimant's  conduct  was 
not  unreasonable,  that  the  injury  arose  out 
of  and  In  the  course  of  his  employment, 
and  that  as  a  restnlt  of  the  Injury  the  claim- 
ant had  been  since  January  6,  1918,  totally 
incapacitated,  and  would  continue  to  be  in- 
capacitated for  several  weeks.  Compensa- 
tion was  awarded  beginning  January  13, 
1918.  The  superior  court  made  no  change  in 
or  addition  to  the  commissioner's  findings  of 
facts,  but  In  its  memorandum  of  decision  di- 
rected that  the  award  be  set  aside  on  the 
ground  that  the  claimant's  condition  was 
due 'to  his  own  neglect. 

William  H.  Macdonald,  of  Hartford,  for 
appellant. 

Joseph  Shelnltz,  of  New  Haven,  for  appel- 
lees. 

BEACH,  J.  (after  stating  the  facts  as 
above).  [1]  The  ruling  of  the  superior  court 
that  compensation  should  have  been  denied, 
because  the  claimant's  condition  was  due  to 


bis  own  neglect  to  accept  or  provide  medical 
service  until  about  two  weeks  after  the  In- 
Jury,  is  erroneous,  for  the  reason  that  the 
statute  Itself  provides  that  the  penalty  for 
such  neglect  shall  be  a  suspension  of  all 
right  of  compensation  "during  such  refusal 
or  failure."  Section  5347,  G.  S.  1918.  Pos- 
sibly a  claimant's  refusal  to  accept  or  ftiilure 
to  provide  medical  treatment  might  be  car- 
ried to  such  an  extent  as  to  amount  to  "will- 
ful and  serious  misconduct,"  which,  by  anal- 
ogy with  section  5341,  O.  8.  1918,  would  Jus- 
tify a  denial  of  any  compensation  whatever ; 
but  this  is  not  such  a  case. 

[2,  3]  Since  the  compensation  award  be- 
gan as  of  January  13,  1918,  more  than  two 
weeks  after  the  Injury,  and  therefore  after 
the  claimant  first  consulted  a  physician,  the 
award  would  be  unobjectionable  even  if  the 
appeal  record  were  In  such  form  as  to  make 
It  possible  for  us  to  reject  the  commissioner's 
conclusion  that  the  claimant's  conduct  was 
reasonable,  and  to  adopt  the  contrary  con- 
clusion emphatically  expressed  In  the  mem- 
orandum of  decision  filed  by  the  superior 
court.  It  is  apparent  from  the  memorandum 
that  the  trial  court  reached  its  conclusion 
that  the  claimant's  conduct  was  unreason- 
able and  negligent,  by  Independently  weigh- 
ing the  evidence  before  the  commissioner,  as 
contained  in  a  certified  transcript  accompany- 
ing tiie  appeaL  We  cannot  follow  the  court 
Into  that  field  of  Inquiry,  because  the  findings 
of  subsidiary  facts  on  which  the  commission- 
er based  his  conclusion  that  the  claimant's 
conduct  was  reasonable  stand  uncorrected  on 
the  record.  That  being  so,  they  furnish  the 
only  basis  of  facts  for  testing  the  correctness 
of  his  conclusions  either  In  the  superior  court 
or  in  this  court;  and,  so  tested,  bia  conclu- 
sion is  unquestionably  sound. 

[4,  S]  It  may  also  be  observed  that  there 
was  no  occasion  for  a  certified  transcript  of 
the  evidence  on  the  appeal  to  the  superior 
court,  because  none  of  the  reasons  of  appeal 
asked  for  the  correction  of  any  specific  find- 
ing of  a  subsidiary  fact.  The  superior  court 
may  by  an  order  in  the  nature  of  writ  of  cer- 
tiorari require  the  whole  or  any  part  of  the 
transcript  of  evidence  to  be  certified  up  and 
make  it  a  part  of  the  appeal  record,  when- 
ever it  appears  necessary  to  do  so  In  order 
to  protect  the  substantial  rights  of  parties 
not  represented  by  counsel  t  but  ordinarily 
no  part  of  the  evidence  before  the  commis- 
sioner should  be  certified  to  the  8ui>ertor 
court  unless  the  reasons  of  appeal  ask  for 
the  correction  or  omission  of  some  specific 
finding  as  to  a  subsidiary  fact,  or  the  addi- 
tion of  a  material  fact  not  found. 

[I]  The  first  and  second  reasons  of  appeal 
on  this  record,  which  allege  that  "the  evi- 
dence was  insufficient  to  warrant  the  Com- 
missioner" in  finding  (a)  that  the  Injury 
arose  out  of  and  In  the  course  of  his  em- 
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ploymoit,  and  (b)  that  as  a  result  of  the  In- 
juiy  the  claimant  was  Incapacitated  as  found, 
do  not  present  any  assignable  reasons  of  ap- 
peal They  simply  Inrlte  the  superior  court 
to  ignore  the  Commissioner's  findings  of  sub- 
sidiary facts  and  to  retry  the  ultimate  Issues 
upon  an  Independent  examination  of  a  tran- 
script of  the  evidence  before  the  commis- 
sioner. We  have  repeatedly  held  that  this 
cannot  be  done: 

"The  court  cannot  review  conclusions  of 
facts  made  by  a  commissioner  which  merely 
concent  the  weight  of  evidence  and  the  credibil- 
ity of  witnesses."  Powers  t.  Hotel  Bond,  89 
Conn.  143,  93  Atl.  246. 

"The  superior  court  cannot  on  appeal  retry 
the  facts."  Kennerson  v.  Thames  Co.,  80  Conn. 
3KI.  373,  94  Atl.  872,  374  (L.  B.  A.  1916A, 
436). 

"The  power  of  the  superior  court  in  the  cor- 
rection of  a  finding  of  the  compensation  com- 
missioner is  analogous  to,  and  its  method  of 
correcting  the  finding  similar  to,  the  power  and 
method  of  this  court  in  correcting  tiie  finding 
of  the  superior  court."  Tliompson  v.  Twiss, 
90  Conn.  444.  446,  97  Aa  328,  330  (L.  B. 
A.  1916E,  606). 

"The  trial  court  does  not  retry  the  facts.  It 
decides  the  appeal  upon  the  findings  made  by 
the  commissioner,  unless  the  appeal  assigns  as 
erroritbe  finding  or  omission  to  find  any  facts, 
and  die  court  finds  that  facts  have  been  found 
or  omitted,  which,  if  found  in  accordance  with 
the  evidence,  would  affect  the  result.  The  right 
of  the  trial  court  to  correct  the  finding  of  the 
commissioner  is  similar  to  that  exercised  by 
[this  court]  upon  a  proper  appeal  over  the  find- 
ing of  a  trial  court."  Swanson  v.  Latham,  92 
Conn.  87,  90,  101  AH.  492,  493. 

The  reference  In  Blanton  v.  Wheeler  & 
Howes  Co.,  91  Conn.  226,  99  Atl.  494,  Ann. 
Cas.  1918A,  747,  to  the  introduction  of  evi- 
dence In  the  superior  court  must  be  under- 
stood as  restricted  to  evidence  offered  for 
the  purpose  of  correcting  the  appeal  record 
so  as  to  make  it  present  the  questions  which 
the  appellant  desires  to  have  reviewed  by 
the  superior  court 

There  Is  error,  and  the  cause  Is  remanded, 
with  direction  to  enter  a  Judgment  dismiss- 
ing the  appeal. 

The  other  Judges  ooncnrred. 


BIROE  V.  NUCOMB  et  al, 

(Supreme  Conrt  of  Errors  of  Connecticut. 
Dec.  17,  1918.) 

1.  Tbxjstb   «=»21(2)  — CoNBTBTJcnow— •Debio- 

KATION    or   PaOFEBTT. 

A  will  attonpting  to  bequeath  money  to  tes- 
tatrix's 'sister  in  trust,  "to  be  placed  in  a  sav- 
ings bank  to  be  used  for  her  care  and  comfort," 
did  not  create  a  trust ;  no  sum  of  money  or 
other  property  having  been  designated. 


2.  Wixxs  «=3440—CoN8THUcnoN— Intent. 

A  will  must  be  construed  in  accordance  with 
what  it  says,  and  not  in  accordance  with  what 
the  testatrix  intended,  or  would  have  wished, 
to  say. 

3.  Wnxs  «=>685  —  CoNSTBUCTiON  —  Girrs— 

PCBPOSES. 

A  testamentary  gift  of  $200  in  money  in 
trust,  to  be  placed  In  a  savings  bank  to  be  used 
as  a  donee  "may  need  it  to  pay  her  last  sick- 
ness and  funeral  expenses,"  cannot  be  used  for 
any  other  purposes. 

4.  Wilis  «=»672(1)— Cbeatiow  or  Tkust.  • 

A  provision  in  a  will  directing  certain  mon- 
ey given  to  devisees,  "to  be  placed  in  savings 
bank  In  trust,  they  to  have  the  use  of  it  dur- 
ing their  lifetime,  and  if  necessary  a  sufficient 
amount  to  pay  for  their  last  sickness  and  funer- 
al expenses,"  was  not  sufficient  to  create  a 
trust 

5.  Wnxa  «=»671-7-Obeation  or  Teust. 

The  use  by  a  testator  of  the  wor^s  "in 
trust"  is  not  conclusive  of  bis  intention  to 
create  a  trust  nor  does  it  of  necessity  operate 
to  create  one. 

6.  Wills  «=3612(3)  —  ConBTRi7cnoN  — Abso- 
lute OlITS. 

A  will  giving  equal  shares  In  the  estate  to 
two  brotfaers  of  decedent  to  be  placed  in  sav- 
ings bank,  the  brothers  "to  have  the  use  of  it 
during  their  life  time  and  if  necessary  a  suffi- 
cient amotmt  to  pay  for  their  last  sickness  and 
funeral  expenses  the  same  to  be  to  them  their 
heirs  forever,"  constitutes  an  absolute  gift. 

7.  Wnxs  «=>573(2)—CoNSTBUcTioN  — Abso- 
lute Grrre— iKcoia  or  Pbopebtt. 

An  absolute  gift  of  all  the  income  of  prop- 
erty is  a  gift  of  the  property  itself. 

8.  Wills  «s>552(1)  —  Riohts  of  Issue  qjt 
Devisee  Pkedeceabmo  TEstatob. 

Where  a  devisee  predeceases  testator,  his 
issue  takes  what  he  would  have  taken,  bad  he 
survived  testator,  under  the  express  provisions 
of  Gen.  St  1918,  f  4945. 

Case  Reserved  from  Superior  Court,  Litch- 
field County ;  Joel  H.  Reed,  Judge. 

Suit  by  Charles  S.  Birge,  administrator 
c.  t.  a.,  against  Abbie  A.  Nucomb  and  others, 
to  construe  the  wUl  of  Mary  W.  Bunnell, 
deceased.  Case  reserved  from  superior 
court    Judgment  advised. 

Mary  W.  Bunnell  died  December  12,  1918, 
leaving  an  estate  consisting  wholly  of  per- 
sonal property  and  a  will  duly  probated. 
The  portions  of  this  instrument  concerning 
which  advice  is  asked  are  confined  to  its 
second,  fourth,  and  seventh  paragraphs. 
Bmlly  W.  Catlln,  the  beneficiary  named  In 
the  second  paragraph,  was  one  of  the  testa- 
trix's two  sisters,  and  died  before  the  latter. 
This  paragraph  reads  as  follows: 

"I  give  devise  and  bequeath  to  my  sister 
Emily   W.   Catlin   my   clothing   not  otherwise 
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disposed  of  the  same,  to  he  to  ber  and  her  heirs 
forever.  I  also  give  to  my  said  sister  EJiiiily 
in  trust  of  Allison  Bannell  to  be  placed  in 
savings  bank  to  be  ased  for  her  care  and  cam- 
fort,  as  the  said  Bunnell  may  think  necessary. 
Should  any  of  the  money  remain  after  the  de- 
cease of  my  sister  Emily  the  remainder  to  be 
equally  divided  between  my  two  brothers  Dan- 
iel and  John  Woodruff  the  same  to  be  to  them 
and  their  heirs  forever." 

The  third  paragraph,  concerning  ■which  no 
qnestlon  is  presented,  was  one  in  favor  of 
the  testatrix's  other  sister,  Abbie  A.  Nncomb. 
It  was  similar  in  language  and  substance  to 
the  second  paragraph,  excepting  that  the 
amount  of  the  gift  was  stated  to  be  $500. 

The  fourth  paragraph  contains  the  gift  of 
some  enumerated  articles  to  the  testatrix's 
niece,  Carrie  Bobbins,  followed  by  the  fol- 
lowing provision: 

"I  also  give  to  the  said  Carrie  Bobbins  the 
sum  of  $200  in  trust  in  money  of  Allison  Bun- 
nell to  be  placed  in  savings  bank  to  be  used 
as  she  may  need  it  to  pay  her  last  sickness  and 
funeral  expenses." 

The  fifth  and  sixth  paragraphs  contain 
gifts  of  certain  personal  belongings  to  nieces 
and  a  grandnephew,  and  nothing  more. 

The  seventh  Is  as  follows: 

"I  give  and  devise  to  my  husband  Allison 
Bunnell  all  of  my  beds,  bedding  and  household 
goods  and  furniture  in  my  house  not  otllerwise 
disposed  of  in  this  will.  I  direct  that  the  re- 
mainder of  my  estate  be  divided  into  three  equal 
parts.  One  third  part  I  give  to  my  said  hus- 
band Allison  Bunnell  to  be  to  him  and  his  heirs 
forever. 

"The  two  remaining  two  thirds  I  direct  to  be 
equally  divided  between  my  two  brothers  Dan- 
iel and  John  Woodruff  to  be  placed  in  savings 
bank  in  trust  they  to  have  the  use  during  their 
life  time  and  if  necessary  a  sufficient  amount  to 
pay  for  thdr  last  sickness  and  funeral  expenses 
the  same  to  be  to  them  their  heirs  forever." 

These  paragraphs  Include  the  only  dis- 
positive provisions  of  the  instrument.  They 
are  preceded  by  the  statement,  at  the  begin- 
ning of  the  will,  that  the  testatrix  gives,  de- 
vises, and  bequeaths  her  estate  and  property, 
real  and  personal,  as  follows. 

The  testatrix's  brother  John  Woodruff  «lled 
before  her,  leaving  surviving  him  his  widow, 
Rachel,  and  four  children,  to  wit,  Louise, 
Lily,  HamUton,  and  Dudley,  aU  still  Uving. 
Emily  Catlln  likewise  predeceased  the  testa- 
trix, leaving  two  daughters,  who  in  turn 
died  before  the  testatrix,  leaving  four  chil- 
dren. 

The  plaintiff  is  the  administrator  c.  t.  a.  of 
the  will,  and  as  such  has  in  his  hands  about 
$12,000  ready  for  distribution. 

The  questions  propounded  to  the  superior 
court  for  advice  are  the  four  following: 

"(a)  Whether  there  was  any  trust  fund  cre- 
ated by  virtue  of  the  provisions  of  the  second 
section  of  said  will,  and,  if  so,  the  amount  there- 


of, and  whether  that  snm,  {(  any,  riiould  be  pai^ 
to  Daniel  Woodruff  and  the  representatives  <^ 
John  Woodruff,  deceased. 

"(b)  Whether  any  part  of  die  $200  trust 
fund  mentioned  in  the  fourth  section  of  said 
will  can  be  used  for  the  t)enefit  of  the  said  Car- 
rie Bobbins  Slater  for  any  other  purpose  than 
to  pay  for  her  last  siclcness  and  fnneral  ex- 
penses, and,  if  so,  for  what  purpose  and  in  what 
amount? 

"(c)  Whether  the  remaining  two-thirds  men- 
tioned in  the  seventh  section  of  said  will,  to  be 
divided  between  Danid  and  John  Woodruff,  is 
a  life  estate  or  an  estate  in  fee? 

"(d)  In  the  event  of  said  trusts  or  bequests, 
or  any  of  them,  being  adjudged  to  l>e  inoperative 
or  invalid,  or  to  have  failed,  then  to  whom,  in 
what  proportion,  and  in  what  manner  the  same 
shall  be  paid  and  delivered  and  go  and  of  right 
belong  r' 

Samud  A.  Herman,  of  Wlnsted,  for  plain- 
tiff. 

H.  Roger  Jones,  of  New  Hartford,  for  Ab- 
bie A.  Nucomb  and  Daniel  Woodruff. 

Wilbur  G.  Manchester,  of  Wlnsted,  for  Ra- 
chel Woodruff  and  her  children. 

Frank  B.  Munn.  of  Winsted,  for  Carrie 
Bobbins  Slater  and  others. 

PRENTICI^  C.  J.  (after  stating  the)  facts 
as  above).  [1 , 2]  The  first  question  pro- 
pounded must  be  answered  in  the  negative. 
The  testatrix  having  designated  no  amount 
of  money  or  other  property  as  the  subject- 
matter  of  the  gift,  there  was  no  gift.  What- 
ever conjecture  may  be  entertained  as  to- 
what  the  testatrix  dther  intended  or  would 
have  desired  to  do,  the  will  must  be  con- 
strued in  accordance  with  what  It  says  and 
not  in  accordance  with  what  the  testatrix  in- 
tended or  would  hare  wished  to  say.  With 
unexpressed  Intent  the  courts  are  not  con- 
cerned. Wolfe  v.  Hatheway,  81  Conn.  181, 
185,  70  AtL  645;  Comstocit  t.  Ccnnstock,  78 
Conn.  606,  612,  63  AtL  449. 

[3]  The  second  question  must  also  receive 
a  negative  answer.  The  language  of  the 
fourth  paragraph  of  the  will  is  too  clear  and 
distinct  In  its  definition  of  the  beneficial  use 
in  favor  of  Carrie  Bobbins  to  admit  of  either 
doubt  as  to  its  meaning  or  expansion  by  con- 
struction so  as  to  include  other  purposes 
than  payment  of  her  last  sickness  and  fu- 
neral expenses. 

The  concluding  sentence  of  paragraph  7  Is 
so  inartiflcially  and  obscurely  expressed  that 
the  answer  to  the  third  inquiry  propounded 
is  by  no  means  free  from  difficulty.  Several 
constructions  have  l>een  suggested.  One 
leads  to  Intestacy  as  respects  the  bulk  of 
the  testatrix's  estate  after  the  termination 
of  life  estates  to  her  brothers  Daniel  and 
John.  The  will  is  too  strongly  indicative  of 
the  testatrix's  purpose  and  intent  to  make  a 
complete  disposition  of  her  property  to  ad- 
mit of  a  construction  leading  to  partial  In- 
testacy, if  the  language  of  the  instrument 
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admits  of  a  reasonable  constrtictloii  which 
will  avoid  tliat  result  Looking  to  the  lan- 
gange  employed  In  that  imrtlon  of  the  para- 
graph which  occasions  the  Inquiry,  It  will  be 
seen  that  If  the  Intermediate  words,  "to  be 
placed  In  savings  bank  In  trust  they  have 
the  use  during  their  life  time  and  If  neces- 
sary a  snfflclent  amount  to  pay  for  their  last 
sickness  and  funeral  expenses,"  had  been 
omitted  therefrom,  there  would  hare  been 
expressed  In  plain  and  unmistakable  lan- 
guage an  absolute  gift  of  the  two-thirds  to 
the  two  brothers  in  equal  shares  between 
them.  It  begins  with  a  direction  that  It  be 
equally  divided  between  them.  These  words 
import  a  gift  White  v.  Smith,  87  Conn.  663, 
667,  89  AtL  272,  L.  B.  A.  1917D,  696.  The 
concluding  words,  "to  them  their  heirs  for- 
ever," serve  to  emphasize  the  fact  of  gift, 
and  to  clearly  establish  its  quality  as  an  ab- 
solute one. 

it  only  remains  to  consider  what  slgnlfl- 
cance  Is  to  be  attached  to  the  intermediate 
words  above  quoted,  and  whether  or  not 
their  incorporation  into  the  sentence  amounts 
to  a  modlflcatlon  of  the  scope  of  its  other 
language,  and  a  reduction,  of  the  quantum  of 
title  which  without  them  would  pass  to  the 
brothers. 

[4.  IJ  First  of  all,  they  are  not  sufficient  to 
create  a  trust,  l^ere  Is  neither  a  gift  in 
truRt,  the  appointment  of  a  trustee,  or  other 
indication  that  the  testatrix  intended  to 
rest  the  legal  title  In  some  other  person  than 
the  brothers,  or  to  commit  the  custody,  care, 
or  control  of  the  property  to  another  for 
their  I>eneflt.  l%e  gift  was  In  terms  to 
them,  and  nobody  else  was  given  either  title. 
Interest,  or  right  of  custody  or  control.  The 
legal  and  equitable  titles  were  thns  united 
in  them.  The  testatrix's  nse  of  the  words 
"in  tmst"  is  by  no  means  condnsive  of  her 
intention  to  create  a  trust,  nor  did  it  of  ne- 
cessity operate  to  create  one.  Hemingway 
T.  Hemingway,  22  Conn.  462,  470. 

Neither  does  the  testatrix's  phrase  in  any 
other  way  create  rights  or  impose  limitations 
whose  effect  Is  to  detract  from  the  absolute 
diaracter  of  the  gift  to  the  brothers  as  oth- 
erwise expressed.  No  right  or  interest,  pres- 
ent or  prospective,  In  any  person  other  than 
tbey,  is  recognized.  No  one  Is  given  a  scin- 
tilla of  anything  arising  out  of  or  concern- 
ing the  property. 

[I,  7]  Thus  the  Intermediate  language  in 
question  subtracts  nothing  from  the  broth- 
ers' full  beneficial  enjoyment  of  the  proper- 
ty set  apart  for  them,  and  therefore  cannot 
have  the  effect  of  cutting  down  the  absolute 
estate  which  without  it  would  be  theirs  he- 
yond  question.  The  fact  that  the  testatrix 
directed  that  the  money  be  placed  in  a  sav- 
ings bank,  with  the  right  in  the  donees  to 
have  the  nse  of  it  during  their  lives,  and, 
if  necessary,  a  sufficient  amount  to  pay  for 
106  A.— 22 


their  last  sidcness  and  funeral  expenses, 
does  not  militate  against  this  conclusion. 
Hemingway  v.  Hemingway,  22  Conn.  463, 
470;  Fairfax  v.  Brown,  60  Md.  50,  67 ;  Cur- 
ry V.  Patterson,  183  Pa.  238,  240,  38  AU.  594. 
Notwithstanding  these  provisions,  if  binding 
and  enforceable  (a  question  we  have  no  oc- 
casion to  dBcide)i  the  donees  were  to  have 
the  oitire  income  of  the  property  accruing 
during  their  lifetime^  and  no  one  was  to 
have  a  share  of  or  interest  in  it  The  abso- 
lute gift  of  all  the  income  of  property  le^a 
gUt  of  the  property  Itself.  Bristol  v.  Bristol, 
53  Conn.  242,  259,  6  Ati.  687. 

The  <)nly  alternative  construction  avoid- 
ing Intestacy  and  having  a  measure  of  plaus- 
ibility is  one  which  gives  to  Daniel  and  John 
life  estates  with  remainders  over  to  their 
heirs.  This  construction  encounters  very 
serious  and  seemingly  insurmountable  ob- 
stacles, arising  from  the  entire  absence  of 
language  suggestive  of  an  attempt  to  dispose 
of  a  remainder  over,  from  the  difficulty  of 
finding  in  the  language  preceding 'the  final 
phrase,  "to  be  to  them  their  heirs  forever," 
the  gift  of  life  estates  leaving  remalnd^s 
over  to  be  disposed  of,  and  the  perplexities 
attending  an  effort  to  make  that  final  phrase 
do  duty  as  embodying  a  gift  of  such  remain- 
der to  the  heirs  of  Daniel  and  John.  The 
testatrix  apparently  knew  that  a  life  estate 
left  a  remainder  undisposed  ot,  and  how  to 
make  disposition  of  such  remainder.  Twice 
already  had  she  dealt,  and  dealt  not  Inat>tly, 
with  such  situations.  It  would  seem  strange, 
therefore,  that  In  this  present  Instance  she 
so  far  forgot  as  to  leave  no  recognizable 
trace  of  an  attempt  to  make  a  gift  over. 

The  difficulties  attending  the  construction 
which  finds  in  the  language  preceding  "to 
be  to  them,"  etc.,  the  gift  of  a  Ufe  estate 
sufficiently  appears  from  the  discussion  here- 
inbefore had.  Those  which  are  met  In  an 
effort  to  discover  in  the  phrase  last  referred 
to,  from  which  the  word  "and"  manifestly 
was  omitted  by  Inadvertence,  a  gift  to  the 
heirs  of  Daniel  and  John,  are  manifold* 
They  Include  wresting  a  common  and  fa- 
miliar phrase  from  Its  accustomed  meaning 
and  use  as  words  of  limitation,  to  make 
them  do  an  entirely  novel  duty,  for  which 
as  n  matter  of  everyday  English  they  were 
most  inappropriate.  The  testatrix  must  have 
been  not  unfamiliar,  at  least  in  a  general 
way  with  the  proper  and  ordinary  nse  of 
this  bit  of  legal  phraseology.  She  had  six 
times  already  resorted  to  it,  and  used  It 
quite  correctly  and  in  such  way  as  to  indi- 
cate clearly  that  she  was  not  so  ignorant  of 
Its  true  significance  and  of  the  meaning  of 
ordinary  English  as  to  imagine  that  It  was 
a  suitable  phrase  to  use  for  t;he  purpose  of 
making  a  gift  to  a  person's  heirs  taking  as 
purchasers.  There  is  also  difficulty  arising 
from  the  presence  of  the  word  "them."    This 
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mnst  be  eliminated  or  ignored,  or  some  sat- 
isfactory excuse  glrai  <or  Its  presence.  As 
tbe  phrase  stands,  whatever  gift  Is  made  to 
heirs  Is  also  made  to  the  brothers  fOK  whom 
"them"  stands. 

[8]  John,  having  predeceased  the  testatrix, 
Ws  sister,  his  Issue  took  what  he  would  have 
taken,  had  he  survived  her.  Gen.  Stat  } 
4946. 

In  view  of  the  conclusions  herdnbefore 
reached,  the  fourth  question  does  not  call 
for  answer. 

The  superior  court  Is  advised  to  render 
Judgment  advising  that  the  first  two  of  the 
questions  propounded  for  advice  be,  answer- 
ed In  the  negative,  and  that  the  third  be  an- 
vWeni  by  adjudging  that  under  the  seventh 
paragraph  of  the  will  Daniel  Woodruff  took 
an  absolute  estate  In  one-half  of  the  two- 
thirds  of  the  remainder  therein  referred  to, 
and  the  issue  of  John  Woodmff.  to  wit, 
Tx>nlse,  My,  Hamilton,  and  Dudley  Wood- 
ruff, the  other  half  of  said  two-thirds  in 
equal  shares  between  them. 

No  costs  In  this  court  will  be  taxed  In  fa- 
vor of  either  of  the  parties. 

The  other  Judges  concurred. 


VAKBNTB  V.  PORTO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
IT,  IMS.) 

1.  BxrSBENCE  «=>100(4)— OBJSCnONB  TO  Rk- 
.     POUTS— SurFICIESCT. 

In  a  remonstrance  against  a  report  made 
upon  a  reference,  it  is  not  sufficient  to  say  in 
the  objections  that  the  conclusion  of  the  com- 
mittee was  not  supported  by  the  evidence,  when 
no  part  of  the  evidence  was  before  the  court 

2.  Appeal  and  Sb«ob  <8=»ff3'3(2)— Recobd  — 
Want  of  Evidence— Review. 

In  the  absence  of  any  evidence,  claim,  or 
finding  upon  the  subject,  it  cannot  be  said  upon 
appeal  that  the  trial  court  erred  in  not  holding 
an  agreement  to  pay  a  bonus  illegal  and 
separable  from  the  remainder  of  the  agreement. 

S.  Pbincipal  and  Subbtt  9=3186 — Contbact 
— Lboautt  or  Object. 
Where  plaintiff  borrowed  money  of,  and 
agreed  to  pay  a  bonus  to,  a  third  person,  and 
defendant's  only  connection  therewith  was  bis 
guaranty  of  payment  of  the  loan  note,  and  he 
does  not  appear  to  have  had  any  Itnowledge 
that  the  transaction  was  tainted  with  illegality, 
he  ma.v  recover  from  plaintiff  what  he  paid 
thereon. 

4.  Appeal  and  Ebbob  iSi=>924  —  Review- 
Decision  OF  LoWEB  COUBT— PBESCMPTIOS. 
It  will  be  presumed  on  appeal  that  a  com- 
mittee of  reference  acted  properly  in  not  calling 
upon  defendant  for  an  accounting  in  relation  to 
a  mortgage;  there  being  no  showing  in  refer- 
ence thereto. 


5.  Partnbbship  9s>336(3!)  —  Aocovntiico— 
Evidence. 

EMdence  in  partnership  accounting  held  to 
show  that  a  certain  contract  relating  to  mort- 
gage bad  been  fully  performed  and  settled,  so 
that  no  further  accounting  was  necessary. 

6.  Pabtnebshep    9=>332— AccoiTNTiNa — Ref- 

EBENCB— COlIKITrEE's    REPOBI — OBJECTIONS. 

In  an  action  for  partnership  accounting,  it 
was  Incumbent  upon  plaintiff  to  point  out  and 
prove  irregularities  upon  the  part  of  the  refer- 
ence committee  upon  wliich  plaintiff  relied  for 
reversal. 

7.  Pabtnebship  9=>327(3)   —  Accoontino — 
Pleadings. 

Where  plaintiff  brought  action  for  partner- 
ship accounting,  and  defendant  answered  by  ad- 
missions and  denials  of  allegations  of  plaintiff's 
complaint  the  defendant  was  entitled  to  a  de- 
cree in  his  favor  for  the  balance  found  due  him, 
without  resorting  to  the  formality  of  a  counter- 
claim or  cross-complaint 

S.  Pabtnebship  4=3>346—AooocNTiNa— Costs. 
Under  Gen.  St  1902,  t  952  the  court  is 
bound  to  render  a  judgment  for  costs  in  favor 
of  a  defendant  in  a  partnership  accounting  ac- 
tion, where  defendant  was  the  prevailing  party. 

Appeal  from  Superior  Court  New  Haven 
County;    Howard  J.  Curtis,  Judge. 

Action  by  Nunziate  Yalente  against  Ange- 
lo  Porto,  for  an  accounting  brought  to  the 
superior  court,  which  referred  It  to  a  commit- 
tee, who  heard  and  reported  the  facts,  and 
found  that  113,877.40  was  due  from  the 
plaintiff  to  the  defendant  The  plaintiff  filed 
a  remonstrance  to  the  report  of  the  commit- 
tee, to  which  defendant's  demurrer  was  sus- 
tained, the  conunittee's  report  accepted,  and 
Judgment  rendered  for  the  defendant  for 
costs,  from  which  the  plaintiff  appeals.  No 
error. 

Charles  S.  Hamilton,  of  New  Haven,  for 
appellant 
Philip  Pond,  of  New  Haven,  (or  appellee. 

RORABACK.  J.  [1]  n>e  only  qnestlon 
here  presented  Is  as  to  the  sufficiency  of  the 
plaintiff's  remcmstrance.  The  remonstrance 
Is  based  upon  nine  different  grounds.  Para- 
graphs 1,  3,  5,  0,  7,  8,  and  9,  in  substance, 
state  that  the  evidence  did  not  warrant  the 
conclusion  of  the  committee.  More  In  detail, 
paragraph  3  states  that  certain  Items  con- 
stituting the  amount  of  $8,300.71,  and  con- 
tained In  the  report  "were  not  proven  by 
any  certain,  definite,  or  positive  evidence." 
In  paragraph  5  of  the  remonstrance  It  Is 
averred  that  a  certain  payment  of  |5,400  "Is 
not,  under  the  evidence,  a  charge  against  the 
plaintiff,  and  was  not  proven  by  certain,  defi- 
nite, and  positive  evidence."  In  paragraphs 
1,  6,  7,  8,  and  9  of  the  remonstrance  the 
grounds  thereof  are  In  effect  for  the  same 
reasons  as  those  contained  In  paragraphs  3 
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and  5  jnst  stated.  N<A  one  of  theae  para- 
graphs states  a  good  cause  for  a  remon- 
strance. It  was  not  oiongb  to  say  in  these 
objections  that  the  omclTisions  of  the  com- 
mittee were  not  supported  by  the  evidence, 
when  no  i>art  of  the  eTidence  was  bofore  the 
court.  Decker  t.  Mann,  80  OOon.  66,  66  Atl. 
SS4;  Fox  T.  South  Nonralk,  86  Conn.  237, 
82  Atl.  642;  Hoyt  ▼.  Pomeroy,  87  Coon.  48, 
86  Atl.  155;  rorgnson  v.  Cripps,  87  Codd. 
241.  245,  87  AtL  792. 

(2,  3]  The  plaintUf  in  paragraph  2  of  bis 
remonstrance  challei^ged  paragra]>h  6  of  the 
report  of  the  committee  because  "the  bonus 
charged  on  said  mortgage  la  not  a  proper 
charge  against  the  plaintiff,  or  the  Interest 
chargeable  under  said  mortage  la  not  a  prop- 
er charge  against  the  plaintiff,  and  because 
the  report  of  the  committee  as  amended  cred- 
its the  plaintiff  with  the  principal  sum  of 
$5,000  of  said  mortgage."  Paragraph  6  of 
the  committee's  report  states  that : 

"Some  time  Bubsequent  to  November  26,  1912, 
Nunziate  Valente  bortowed  $5,400  from  Isle 
Kaufman,  receiving  in  cash  $5,000  and  allow- 
ing a  bonus  of  $400.  Said  sum  of  $5,000  was 
turned  over  to  A.  Porto,  and  used  by  him  on 
said  buUding.  Payment  of  said  sum  of  $5,400, 
■o  borrowed  by  Nunziate  Valente  from  Isic 
Kaufman,  was  guaranteed  by  Angelo  Porto, 
and  was  paid  to  said  Kaufman  by  Angelo  Porto 
from  the  proceeds  of  a  savings  bank  mortgage." 

The  word  "bonus"  as  used  by  the  commltp 
tee  In  Its  report  docs  not  require  an  Infer- 
mce  that  this  sum  of  $400  paid  by  the  plain- 
tiff was  without  consideration  and  In  viola- 
tion of  law.  Smith  v.  Crockett  Co.,  85  Conn. 
288,  82  Atl.  569.  It  does  not  aK>ear  that  the 
plaintiff  made  any  claim  or  offered  any  evi- 
dence to  show  that  this  bonus  was  paid  for 
an  tmlawful  purpose,  or  that  it  was  void  as 
contrary  to  public  policy.  In  the  absence  of 
any  evidence,  claim,  or  finding  upon  this 
subject,  it  cannot  now  be  said  that  the  trial 
court  erred  in  not  holding  that  this  agree- 
ment to  pay  a  "bonus"  was  Illegal  and  sep- 
arable from  that  requiring  the  payment  of 
$5,000.  If  we  should  assume  that  this  agree- 
ment to  pay  a  "bonus"  was  Illegal,  It  Is  a 
little  difficult  to  understand  how  this  defend- 
ant can  be  affected  by  this  fact  The  plain- 
tiff borrowed  the  money  of  and  agreed  to 
pay  the  "bonus^'  to  a  third  person.  The  de- 
fendant was  not  connected  with  this  contract, 
ecc^vt  as  he  agreed  to  guarantee  the  pQy- 
ment  of  the  note.  It  does  not  appear  that 
be  had  any  knowledge  that  this  note  was 
tainted  with  illegality,  if  any  existed. 

14-1]  The  plaintiff  remonstrates  to  para- 
graph 8  of  the  report  of  the  committee  be- 
cause "the  mortgage  of  $7,500,  mentioned  in 
said  paragraph,  was  a  mortgage  given  by  the 
plaintiff  to  the  defendant  as  security  for  cer- 
tain guaranties  and  Indorsements,  whldi 
agreements  In  reference  to  said  guaranties 
and  Indorsements  were  set  forth  In  a  certain 
contract  Introduced  In  evidence,  and  because 


said  guaranties  and  Indorssmeats  have  been 
fully  paid  and  discharged."  Paragraph  8  o£, 
the  committee's  report  states  that: 

"On  May  21,  1913,  to  secure  Angelo  Porto 
.for  advancements  made  and  acconnts  paid  for 
the  construotion  of  said  building,  Nunslat« 
Valente  executed  a  mortgage  for  $7,600  tO' 
Angelo  Porto  (reemded  in  vdtUM  706,  page  321, 
of  the  New  Haven  land  records),  which  said 
mortgage  was  released  on  October  9,  1913." 

The  difficulty  with  this  objection  la  that  It 
requires  us  to  assume  that  the  committee 
acted*  erroneously  In  not  calling  upon  the  de- 
fendant for  an  accounting  In  relation  to  this 
mortgage.  This  would  be  contrary  to  the 
well-established  rule  that  it  Will  always  be 
assumed  that  the  decisions  of  a  court  or  com- 
mittee are  well  founded;  that  their  Judg- 
ments are  regular,  and  that  nothing  will  be 
beid  to  be  Irregular  but  that  which  specially 
appears  so.  The  fact  that  these  guaranties 
and  indorsements  have  been  fully  paid  and 
discharged  and  the  mortgage  released  leads 
us  to  the  conclusion  that  the  defendant  has 
fully  performed  his  contract  In  this  connec- 
tion, and  that  no  further  accounting  was 
necessary.  If  there  was  any  irregularity  up- 
on the  part  of  the  committee  upon  this  brandi 
of  the  case,  it  was  Incumbent  upon  the  plain- 
tiff to  point  it  out  and  prove  it  That  has  not 
been  done.  Upon  the  contrary  It  appears 
that  this  transaction  was  regularly  carried 
out  and  completed  by  the  defwdant,  and  that 
no  further  explanation  was  called  for  on  his 
part. 

[7]  There  Is  no  merit  In  the  plaintiff's 
claim  that  the  court  erred  in  rendering  judg- 
ment for  the  defendant.  It  appears  that  the 
judgment  rendered  was  the  final  determina- 
tion of  the  Issues  submitted  by  the  pleadings. 
This  was  sufficient. 

The  plaintiff  In  her  complaint  asked  for  an 
accounting  and  a  Judgment  for  the  amount 
found  to  be  due  upon  such  an  accounting. 
The 'answer  of  the  defendant  was  simply  ad- 
missions and  denials  of  the  allegations  con- 
tained in  the  plalntifTs  complaint.  The  judg- 
ment rendered  was  that  the  accounts  be- 
tween the  parties  were  such  that  the  plain- 
tiff was  Indebted  to  the  defendant  in  the 
sum  of  $13,877.40 ;  and,  further,  that  the  de- 
fendant recover  his  costs.  This  Inferentlally 
conceded  that  there  were  Items  of  account  up- 
on both  sides,  and  that  the  balance  was  uncer- 
tain until  ascertained  by  an  InvestlgatlDn. 
In  this  way  the  plaintiff  sought  to  have  the 
balance  ascertained  and  paid.  Sndi  a  pro- 
cedure implied  an  offer  on  the  part  of  the 
plalntMf  to  pay  the  balance  If  It  should  be 
found  against  her.  Goldthwalt  v.  Day,  149 
Mass.  185,  21  N.  E.  359.  This  being  so,  the 
defendant  was  entitled  to  a  decree  in  his 
favor  for  the  balance  found  due,  without  re- 
sorting to  the  formality  of  a  counterclaim 
or  cross-complaint  1  Corpus  Juris,  639,  and 
cases  cited  In  note& 
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[I]  Tbe  right  of  the  defendant  to  recorer 
4x>st8  exlGfted  by  the  provisions  of  section  952 
of  the  General  Statutes,  which  provides  tliat 
In  actions  for  an  accounting  the  prevailing 
party  shall  recover  costs.  The  trial  court, 
in  rendering  a  judgment  that  the  defendant 
recover  bis  costs,  simply  recognized,  as  it 
was  l>ound  to  do,  Uie  provisions  of  this  stat- 
ute. 

There  Is  no  error. 

The  other  Judges  concurred. 


BUTTERLT  v.  ALEXANDER  DALLAS,  Inc. 

(Supreme  C!oart  of  Errors  of  Connecticut.    Dec. 
17,  19ia) 

McNiciPAi,  CoBFORATioRS  «=>706(5)— UsE  or 

STXBETS   —    AUTOKOBILK   ACCIOENT   —    EVI- 
DENCE. 

In  pedestrian's  action  for  injuries  from  be- 
ing struck  by  defendant's  automobile  claimed 
to  have  been  driven  at  an  excessive  rate  of  speed 
without  the  giving  of  signal  of  approach,  evi- 
dence held  to  sustain  verdict  for  plaintiff. 

Appeal  from  Superior  Court,  New  Haven 
County;  Joel  H.  Reed,  Judge. 

Action  by  Charles  E.  Butterly  against 
Alexander  Dallas,  Incorporated.  Judgment 
for  plaintltr,  and  defendant  appeals.  No 
error. 

Action  to  recover  damages  on  account  of 
personal  injuries  by  the  defendant's  automo- 
bile alleged  to  have  tteen  caused  by  the  neg- 
ligence of  its  servant.  Verdict  for  the  plain- 
tiff for  $5,000,  which  the  trial  court  upon 
motion  refused  to  set  aside  as  against  the 
evidence. 

Wilson  H.  Pierce,  of  Waterbnry,  for  ap- 
pellant. 

Terrenee  F.  Carmody  and  John  L.  Gaffney, 
both  of  Waterbury,  for  appellee. 

PER  CURIAM.  After  a  careful  ezamlna- 
tloh  of  the  evidence  we  are  convinced  that 
the  superior  court  did  not  err  in  refusing  to 
set  aside  the  verdict.  The  plaintiff  offered 
evidence  to  prove  and  claimed  that  he  had 
proven  that  when  he  was  attempting  to  cross 
Main  street  In  the  city  of  Waterbury  at 
atK)ut  6:30  p.  m.  he  was  struck,  knoclced 
down,  and  dragged  about  150  feet  by  the  de- 
fendant's automobile,  when  the  car  was  stop- 
ped by  the  intervention  of  a  policeman.  The 
testimony  given  by  the  plaintiff  and  his  wit- 
nesses was  consistent  with  and  tended  to 
establish  the  allegations  of  bis  complaint 
that  he  was  In  the  exercise  of  due  care  when 
Injured. 

The  ne^igence  of  the  defendant,  shown 


by  tbe  plaintiff's  evidence,  was  in  giving  no 
signal  of  the  approaching  automobile;  in 
running  at  an  excessive  rate  of  speed  when 
the  driver  well  knew  he  was  in  a  section  of 
the  city  where  there  are  a  large  number  of 
factories  from  wtildi  the  employes  were 
leaving  for  th^  liomes;  and  that  when  the 
accident  happened  tbe  wlndsliield  of  the  de- 
fendant's automobile  was  so  clouded  and 
covered  with  mist  and  water  that  it  was  al- 
most Impossible  to  see  anytliing  through  it. 
Tbe  plaintiff  claimed  and  offered  evidence 
to  show  that  under  tibese  dicnmstances  it 
was  apparent  that  the  driver  of  the  car 
made  no  reasonable  effort  to  ascertain 
whether  there  were  travelers  in  tbe  street 
before  him.  This  testimony,  in  so  far  as  it 
touched  the  controlling  issues,  was  so  proba- 
ble that  the  trial  judge  was  fully  warranted 
in  holding  that  the  verdict  of  tt>e  Jury  had 
been  reached  reasonably. 
There  is  no  error. 


AHERN  V.  SPIER  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  17,  1918.) 

1.  Masteb  and  Sebvant  «=3373 — Wobkkek'b 
COMPENSATIOn— "Pebsokal  Injtjbt" — SUN- 
STBOKE. 

Where  simstroke  paralysed  a  definite  por- 
tion of  employe's  brain,  so  that  it  no  longer 
discharged  its  proper  functions,  and  death  short- 
ly resulted  in  accordance  with  the  ordinary  pro- 
cess of  such  a  disturbance  of  the  brain,  employ^ 
sustained  a  "personal  injury"  within  Workmen's 
Compensation  Act. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Peraouai 
Injury.] 

2.  Master  and  Sebvant  $=9373— Wokkmen'b 

COMPENSATIOW — COMPENSABLE    INJTJBT. 

Death  from  sunstroke  held  a  compensable 
injury  under  Workmen's  Compensation  Act. 

3.  Mastsb  ano  Sebvant  $=9373— Wobkmen's 

(}0!tIFEN8ATI0N  —  "In    THE    COUBSE     OE     AND 

OUT  OF  His  Employment." 
It  clearly  appearing  that  employ^,  when 
stricken,  was  doing  what  he  was  employed  to 
do,  sunstroke  arose  "in  the  course  of  and  out 
of  bis  employment,"  within  Workmen's  Com- 
pensation Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Swies,  Course 
of  Employment] 

4.  Masteb  and  Servant  $=>S74— Wobkmen's 
Compensation— Vbuai.  Exposubb. 

That  employ^  was  not  exposed  to  sunstroke 
in  greater  degree  than  others  in  the  same  em- 
ployment, and  than  many  other  ont-<rf-door 
workers,  is  immaterial. 

Appeal  from  Superior  Court,  New  Haven 
County;   Howard  J.  Curtis,  Judge. 
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Proceedings  by  llargaret  Ahem  to  teeorer 
compensatloii  ander  the  Workmen's  Compen- 
satlon  Statute  for  the  death  of  one  Ahem, 
employ^,  against  Morits  Spier,  employer,  and 
the  Travelers'  Insurance  Company,  Insurer. 
From  a  Judgment  of  the  sapertor  oonrt,  af- 
finning  the  award  of  the  compensation  com- 
missioner of  the  third  district,  in  favor  of 
ciaimant,  and  dismissing  the  appeal,  employ- 
er and  insurer  appeal.    No  error. 

Robert  G.  Dickenson,  of  Hartford,  for  ap- 
pellants. 
Charles  S.  Hamilton,  of  New  Haven,  for 

appellee. 

WBKEUEIR,  J.  The  deceased,  Ahern,  on 
August  2,  1917,  was  engaged  in  shoveling 
coal,  whidi  had  been  dumped  on  the  sides 
of  a  track  located  in  a  building  set  about 
'Xi  feet  from  the  ground,  upon  piers  with 
driveways  beneath.  Prom  the  track  to  the 
peak  of  the  roof,  which  was  covered  with 
tar  paper,  was  about  17  feet.  The  roof  ex- 
tended beyond  the  sides  of  the  building, 
leaving  an  open  space  between  the  sides  and 
tbe'roof,  and  at  either  end  of  the  bnilding, 
at  about  the  level  of  the  track,  was  a  door. 

The  day  was  hot,  as  the  three  days  pre- 
ceding it  tiad  been,  and  one  apt  to  cause  a 
simstroke,  particularly  In  view  of  the  fact 
that  it  had  been  preceded  by  very  hot  days. 
During  the  morning  Ahem  felt  the  effects  of 
the  heat,  and  at  11  o'clock  In  the  forenoon 
he  collapsed  as  a  result  of  the  heat,  and  at 
all  times  after  the  collapse  he  had  a  very 
high  temperature,  and  on  the  same  day  he 
died  from  sunstrc^e,  or  thermic  fever.  Sim- 
!-troke  generally  comes  on  during  a  prolonged 
period  of  heat,  and  is  caused  by  a  disturbance 
of  that  portion  of  the  brain  controlling  tlie 
regulation  of  heat  in  the  human  body. 

The  employment  of  Ahem  did  not  expose 
Mm  In  a  substantially  greater  degree  to  beat 
and  the  effects  of  the  sun  than  others  in  the 
same  employment,  and  than  many  other  out- 
of-door  workers  were  exposed.  But  the  ex- 
posure in  this  employment  was  far  greater 
than  the  exposure  of  the  community,  and  the 
risk  to  Ahem  from  heat  and  the  effects  of 
the  sun  was  substantially  greater  than  that 
of  the  community.  The  foregoing  facts  are 
a  part  of  the  finding, 

The  appeal  raises  two  questions: 

(1)  Whether  death  from  sunstroke  is  a 
death   from   compensable   injury? 

(2)  Whether  Ahem  was  exposed  to  such 
risk  as  to  make  the  results  thereof  compen- 
«able? 

[1]  The  first  question  depends  upon  wheth- 
er Ahern  sustained  a  "personal  injury"  with- 
in the  meaning  of  the  Workmen's  Compensa- 
tion Statute  (Pub.  Acts  1913,  c.  1S8). 

Id  Linnane  v.  ^tna  Brewing  Co.,  91  Conn. 
158, 162,  99  Atl.  507,  609  (L.  R.  A.  1917D,  77), 
we  said  that  the  effect  of  the  Miller  Case,  90 
Conn.  349,  97  AtL  345,  li  R,  A  1910E,  SIO, 


and  the  Larke  Case,  90  Conn.  308,  97  AtL  820, 
Ia  R.  A  1910B,  684,  together  is  that  "personal 
injnry"  within  the  meaning  of  the  statute  la 
a  bodily  injury  due  to  accident  We  there  do- 
fined  an  acddmtal  bodily  iBjory  as — 

"a  localized  abnormal  condition  of  the  living 
body,  directly  and  contemporaneonsly  caused  by 
accident;  and  an  accident  *  *  *  as  an  un- 
looked-for miahap,  or  an  untoward  event  or  con- 
dition not  expected." 

And  we  said: 

"The  concurrence  of  accident  and  injury  is 
a  condition  precedent  to  the  right  to  compensa- 
ti«m." 

The  finding  of  the  trial  court  is  entirely 
clear.  The  sunstroke  paralyzed  a  definite 
portion  of  Ahern's  brain,  so  that  it  no  longer 
discharged  its  proper  function  in  connection 
with  the  distribution  of  heat  in  his  body;  as 
a  consequence,  his  temperature  rapidly  rose, 
and  death  shortly  resulted  in  accordance 
with  the  ordinary  progress  of  such  a  disturb- 
ance of  the  brain. 

This  finding  points  out  a  bodily  harm  and 
incapacity  to  Ahem,  and  indicates  a  local- 
ized, abnormal  condition  of  body.  It  brings 
the  sunstroke  directly  within  our  definition 
of  a  personal  injury  under  the  act  Linnane 
V.  .SJtna  Brewing  Co.,  91  Conn.  182,  99  Atl. 
507,  L.  R.   A.  1917D,  77. 

The  memorandum  of  the  Commissioner 
which  is  made  a  part  of  his  finding  recites: 

"In  sunstroke  there  is  either  an  instant  of 
time  when  it  may  be  said  with  practical  cer- 
tainty that  the  change  has  taken  place,  or  at 
most  it  is  attributable  to  a  short  period  of 
time.  •  •  •  There  is  a  moment  of  time  when 
the  change  from  the  normal  to  the  abnormal 
takes  place,  when  the  portion  of  the  brain  in- 
volved becomes  so  changed  that  it  do  longer 
functions  properly,  and  when  it  can  no  longer 
control  tiie  heat  distribution." 

This  untoward  event  or  unexpected  condi- 
tion under  which  Ahem's  work  was  carried 
on  therefore  constituted  an  accident  whicb 
directly  and  contemporaneously  caused  this 
localized  abnonnal  condition. 

f2]  We  conclude  that  und»  the  authority 
of  our  dedslons  Ahern's  death  from  sunstroke 
was   a  compensable  injury. 

[3]  The  second  question,  "Whether  Ahem 
was  exposed  to  such  risk  as  to  make  the  re- 
sults thereof  compensable,"  is  determined 
by  ascertaining  whether  the  sunstroke  arose 
"in  the  course  of  and  out  of  Ids  employment." 
It  clearly  appears  that  he  was  doing  what  he 
was  employed  to  do  when  he  was  stricken; 
hence  the  sunstroke  did  occur  in  the  course  <rf 
his  employment 

"An  injury  'arises  out  of  an  employment 
when  it  occurs  in  the  course  of  the  employ- 
ment and  as  a  proximate  cause  of  it."  Lark» 
V.  Hancock  Mutual  Life  Ins.  Co.,  supra. 

An  employment  will  be  a  proximate  cause 
of  an  injury  when  the  injury  is  the  natural- 
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and  necessary  incident  of  the  employment,  or 
when  the  employment  brings  with  it  greater 
exposure  to  injurious  results  than  the  ex- 
posure to  which  persons  generally  in  that  lo- 
cality are  subjected,  and  such  Injarious  re- 
sult occurs  in  the  course  of  the  employment. 
Larke  v.  JcAn  Hancock  Life  Ins.  Co.,  supra. 

[4]  The  finding  explicitly  brings  this  case 
within  this  mle.  It  does  appear  that  the 
sunstroke  was  an  Incident  of  Ahetn's  em- 
ployment. And  that  his  exposure  and  risk  to 
sunstroke  in  this  employment  was  far  greater 
than  that  of  the  rest  of  the  community.  This 
is  the  final  test  applied  by  us  In  the  Larke 
Case.  That  Ahern  was  not  exposed  to  sun- 
stroke in  greater  degree  than  others  in  the 
same  employment,  and  than  many  other  out- 
of-door  workers,  we  hold  to  be  immaterial,  as 
we  did   in  the  Larke  Case. 

There  is  no  error. 

The  other  Judges  concurred. 


MABTIN  et  al.  v,  TOWN  OF  WEST  HART- 
FORD. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
17,  1918.) 

Eminent  Domain  ®=>138— Stbeet  OPENiNe 
Pboceedino — Sfeclax  Damages— AMorwT. 
In  proceedings  pursuant  to  17  Sp.  Laws,  pt. 
1,  p.  63,  as  amended  by  17  Sp.  Laws,  pt.  2,  p. 
1173,  to  lay  out  a  highway  through  a  tract  in  ex- 
tension of  an  existing  street,  the  special  dam- 
ages to  be  awarded  for  the  taking  was  the  dif- 
ference between  the  market  value  of  the  tract  be- 
fore and  after  the  taking,  and  did  not  include 
compensation  for  failure  to  so  locate  highway 
that  the  owner  might  reap  the  greatest  i)ecu- 
niary  benefit  from  it. 

Appeial  from  Superior  Court,  Hartf<n:d 
County;   Howard  J.  Curtis,  Jud^. 

Proceedings  by  the  Town  of  West  Hartford 
to  lay  out  a  highway  in  extension  of  an  exist- 
ing highway.  From  assessment  of  benefits 
and  damages,  Thomas  E,  Martin  and  others, 
executors,  appealed  to  the  superior  court,  and 
asked  for  a  reassessment  and  reappraisal. 
Judgment  confirming  the  action  of  the  Bu- 
reau of  Assessment  and  Award,  and  the  ex- 
ecutors appeal.    No  error. 

The  plaintiffs  are  the  executors  of  the  will 
of  Patrick  Martin,  deceased.  Martin's  es- 
tate was  the  owner  of  a  considerable  tract  of 
land  located  in  the  suburbs  of  Hartford,  and 
In  the  Immediate  vicinity  of  property  which 
had  been  developed  for  use  as  building  lots. 
The  Martin  tract  had  not  been  so  developed, 
and  was  without  highways  running  through  it. 
In  1917  the  defendant  town,  acting  under  leg- 
islative authority  (S.  Ak  (1915^  p^  6%  as 
amended  by  S.  A.  1917,  p.  1173),  laid  out  a 


highway  in  extension  of  an  existing  hi^way, 
known  as  Foley  street,  through  and  across  it. 
Thereupon,  pursuant  to  the  statute,  the  bu- 
reau of  assessment  and  award  of  the  town 
appraised  the  damages,  and  assessed  the  ben- 
efits resulting  from  the  improvement  Bene- 
fltfl  were  assessed  against  the  Martin  estate, 
and  damages  in  the  amoimt  of  $1,415  ap- 
praised. From  this  assessment  and  apprais- 
al the  plaintiffs,  as  executors,  appealed  to  the 
superior  court,  and  as&ed  for  a  reassessment 
and  reappraisal. 

Upon  the  hearing  on  the  appeal  no  objec- 
tion was  made  to  the  assessment  of  benefits, 
and  no  question  made  that  the  award  of  dam- 
ages was  not  sufficient  to  indemnify  the  es- 
tate for  the  land  taken.  The  plaintiffs'  claim 
was  that  the  property  of  the  estate,  by  reason 
of  Its  shape,  was  damaged  over  and  above 
the  land  taken  because  the  development  of 
the  remaining  land  into  building  lots  would 
be  attended  with  fewer  advantages  with  the 
highway  located  as  it  was  than  it  would  be 
with  it  located  about  lOO  feet  further  north. 
This  they  attempted  to  estabUsta  by  evidence, 
and  for  that  purpose  offered  one  of  the  plain- 
tiffs to  prove  that  the  number  of  lots  having 
a  50-foot  frontage,  which  could  be  oMained 
with  a  highway  located  as  the  town  bad  [dac- 
ed  it,  was  six  less  in  number  than  could  be 
obtained  with  the  highway  located  100  feet 
further  north^'^Thls  evidence  was,  upon  objec- 
tion, excluded.  The  plaintiffs  then  made  the 
following  general  offer: 

"The  plaintifFs  offered  evidence  tending  to 
prove,  with  reference  to  this  layout,  that  the 
layout,  by  the  town,  of  Foley  street,  is  in  such 
a  location  with  reference  to  the  Martin  property 
that  the  damages  caused  to  said  property  are 
greater  than  they  would  be  if  a  street  were  laid 
out  through  it  with  reference  oply  to  the  devel- 
opment of  the  Martin  property,  in  that  if  a 
street  were  laid  out  100  feet  north  of  the  town's 
location,  it  Would  make  possible  four  rear  lots 
on  the  south  side  of  said  proposed  location,  and 
five  rear  lots  on  the  north  of  said  proposed  lo- 
cation, and  the  total  number  of  available  lots  to 
sell  in  the  wh<de  Martin  piece  would  be  five 
more  lots  than  are  available  because  of  the 
town's  location,  and  evidence  showing  that  these 
lots  are  worth  from  $600  to  $700  apiece." 

The  evidence  thus  offered  was  excluded, 
and,  none  other  being  presented.  Judgment 
confirming  the  action  of  the  bureau  of  assess- 
ment and  award  followed. 

Arthur  Perkins,  of  Hartford,  tor  appd- 
lants. 

Stewart  N.  Dunning,  of  Hartford,  for  ap- 
pellee. 

PRENTICE.  C.  J.  (after  stating  the  facts 
as  above).  The  true  measure  of  the  qiedal 
damages  arising  from  the  defendant's  taking 
which  the  plaintiffs  were  entitled  to  have  ap- 
praised in  favor  of  the  estate  was  the  differ-      | 
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ence  between  the  market  value  of  the  whole 
tract  as  It  lay  before  the  taking  and  the  mar- 
ket value  of  what  remained  of  It  thereafter 
and  after  the  completion  of  the  public  Im- 
provement. Gaylord  v.  Bridgeport,  90  Conn. 
235,  239,  96  AtL  936;  Cook  v.  Ansonia,  6^ 
Oonn.  413,  431^  34  Atl.  183. '  Instead  of  pursu- 
ing this  line  of  Inquiry  and  proof,  the  plain- 
tiff proceeded  upon  the  double  unsupported 
assumption  that  the  appraisal  appealed  from 
was  one  based  solely  upon  the  value  of  the 
land  within  the  hl^way  limits,  and  fairly 
represented  such  value  and  offered  evidence 
to  establish  that  a  different  location  of  the 
highway  would  have  left  the  land  In  such 
condition  as  to  be  more  pirofitably  utilized 
than  did  the  location  made.  The  avowed  pur- 
pose of  this  offer  was  to  thereby  ascertain 
a  sum  which  should  be  added  to  the  assumed 
value  of  th^  land  token  in  determining  the 
amoimt  of  special  damages  to  be  awarded  for 
the  taking. 

It  needs  little  reflection  to  show  that  the 
results  reached  by  this  process  and  those  at 
which  the  recognized  rule  would  arrive  might 
well  differ  widely.  By  the  tortnex,  a  munici- 
pality laying  out  a  highway  would,  in  a  cer- 
tain dass  of  cases,  be  called  upon  to  compen- 
sate the  landowner  for  failure  to  so  locate  It 
that  he  might  reap  the  greatest  pecuniary 
bofteflt  tiam  it  as  a  step  in  the  development  of 
his  land  for  loofltable  sale.  The  municipality 
is  not  called  ui>on  to  contribute  in  this  way 
towards  the  development  enterprise,  and  thus 
to  give  new  value  to  the  land  of  the  con- 
demnee  wbldi  la  not  taken.  So  In  this  case, 
the  defeidant  town  was  under  no  duty  to  con- 
tribute to  the  enhancement  of  the  mark^  val- 
ue of  the  remaining  prc^ierty  of  the  estate  by 
the  location  of  the  highway  where  it  would 
beet  serve  the  plaintiffs'  scheme  of  develop- 
ment. It  was  Its  right  to  locate  it  in  the  pub- 
lic Interest,  and  its  duty  to  compensate  the 
estate  for  the  damage  thereby  occaslimed. 
Thus  the  estate^  would  be  made  whole,  and 
the  plaintiffs  could  not  reasonably  ask  for 
more.  An  application  of  the  recognized  rule 
accomplishes  this  result  by  a  simple  and  di- 
rect comparison  of  former  and  subsequent 
values.  Of  course  an  Inquiry  as  to  m.irket 
value  may  Involve  the  consideration  of  a 
variety  of  elements  having  a  bearing  upon 
the  nltimate  fact,  but  it  Is  through  a  deter- 
mination of  these  ultimate  facts  of  value 
before  and  after  that  the  qiM^ntum  of  dam- 
age suffered  is  to  be  ascertained,  and  that  by 
the  simple  process  of  subtraction.  Any 
roundabout  method  whidi  attempts  to  es- 
cape from  the  application  of  the  recognized 
rule  is  fundamentally  wrong.  For  aught 
that  appears  the  appraisal  appealed  from 
was  arrived  at  by  the  application  of  the  cor- 
rect rule.  At  least  the  plaintiffs  did  not  un- 
dertake to  show  that  it  did  not  correctly  rep- 


resent an  *ward  so  made,  or  to  offer  evidence 
ap()roprlate  to  the  determination  of  an  award 
so  arrived  at. 

There  is  no  error. 

The  other  Judges  ooncarred. 


MANFKEDI  v.  McATJLIFFB. 

(Supreme  Court  of  Errors  of  Connecticut 
Dec  IT,  1918.) 

1.  liANDLOBD  AND  TENAKT  «=3308(2)  —  StTlf- 

MAKT  PBOcxKDiNes  —  BviDEMCs  — Admissi- 
bility. 
Wkere  lessee,  in  summary  process  proceed- 
ings under  a  lease  terminadng  if  rent  was  not 
paid  before  the  10th  of  the  month,  testified  that 
he  went  to  the  lessor's  house  four  times  to  pay 
rent,  but  could  not  find  him,  a  letter  written  by 
leasee,  dated  on  the  day  following  the  last  visit, 
complaining  of  stopped-up  water  pipes,  but  not 
mentioning  the  lessee's  visits,  was  admissible 
in  rebuttal. 

2.  Landlobd  and  Tknant  4=a30g(2)  —  Smi- 

MABT    PBOCEEOINOS  —  EVIDENCE  —  AoiaSSX- 

Biurrx. 
Where  a  lessor  had  habitually  accepted  re- 
ceipted bills  for  material  for  repairs  furnished 
by  a  lessee  in  payment  of  rent,  althoagh  not 
required  to  do  so  by  the  lease,  sudi  receipted 
bilU,  when  offered  by  lessor,  were  admissible  in 
an  action  of  summary  process. 

3.  Landlord  and  Tenant  4=»309— Soiocabt 

PbOCKEDINOB— iNBTtBUOTIONS. 

In  summary  process  proceedings  under  a 
lease  whereby  lessor  was  to  tarnish  material 
for  repairs,  where  it  appeared  that  lessee  had 
nevertheless  paid  his  rent  in  part  by  receipted 
bills  for  materials  furnished,  an  instructioa  that 
it  was  for  the  jury  to  decide  whether  a  tender 
of  part  of  the  money  and  the  balance  of  the 
rent  in  receipted  bills  was  sufficient  was  errone- 
ous, in  the  absence  of  a  showing  of  modification 
of  the  lease. 

Error  from  City  Court  of  Watert>ury ;  Wil- 
liam J.  Larkln,  Jr.,  Judg& 

Summary  process  proceeding  by  Joseph 
McAullffe  against  Domenlco  Manfredl. 
Judgment  for  plaintiff,  and  deferdant  brings 
error.    No  error. 

Edward  B.  Reiley,  Jr.,  of  Waterbury,  for 
plaintiff  In  error. 

Francis  P.  OulUoUe,  of  Waterbury,  for  de- 
fendant in  error. 

BEAC^,  J.  The  errors  assigned  are  as 
follows:  The  lessor  was  asked  on  cross-ex- 
amination whether  be  had  not  brought  a 
previous  action  of  summary  process  against 
the  lessee  in  respect  of  the  same  lease,  and 
the  question  was  excluded.  It  was  claimed 
to  affect  the  credibility  of  the  witness,  to  Im- 
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peach  his  good  faith  in  bringing  the  second 
action,  and  in  support  of  the  allegation  of 
the  defense  that  the  lessor  had  by  hla  owd 
acts  prevented  the  payment  of  the  August 
rent.  As  the  bill  of  exceptions  gives  as  no 
information  about  the  direct  examination, 
we  are  unable  to  say  that  the  excluded  ques- 
tion was  proper  cross-examination  for  any  of 
the  purposes  for  which  it  was  claimed. 

[1]  By  the  terms  of  the  lease  It  terminat- 
ed if  the  rent  was  not  paid  on  or  before  the 
10th  day  of  each  month.  The  lessee  testi- 
fied that  he  went  to  the  lessor's  house  four 
times  for  the  purpose  of  paying  the  August 
rent,  the  last  visit  being  on  August  9,  1910k 
but  was  unable  to  find  the  lessor.  In  rebut- 
tal the  lessor  introduced  a  letter  from  the 
lessee,  dated  August  10,  1916,  which  com- 
plained that  the  water  pipes  in  the  rented 
premises  were  stopped  up,  but  made  no  men- 
tion of  these  four  visits  and  contained  no  of- 
fer to  pay  the  August  rent.  This  letter  was 
admissible  in  rebuttal. 

[2]  The  lease  provided  that  the  lessoi 
should  furnish  all  materials  and  the  lessee 
all  labor  for  ordinary  repairs.  The  lessee 
in  his  second  defense  alleged  that  be  was 
ready  and  willing  to  pay  rent  according  to 
the  custom  of  the  parties  and  in  the  man- 
ner in  which  plaintiff  had  previously  direct- 
ed, and  offered  evidence  to  show  that  the 
lessor  had  been  in  tbe  habit  of  accepting 
receipted  bills  for  materials  purdiased'  by 
tbe  lessee  In  part  payment  of  rent,  although 
he  had  protested.  Under  these  circumstanc- 
es there  was  no  error  in  admitting  some  of 
the  receipted  bills  when  offered  by  the  lessor. 

In  June,  1916,  the  lessor  gave  notice  that 
he  would  not  thereafter  acc^t  recdpted  bills 
for  materials  in  payment  of  rent,  but  would 
furnish  the  materials  himself  according  to 
the  terms  of  the  lease.  Tlie  lessee  then  of- 
fered to  pay  the  July  rent  party  in  receipted 
bills  for  materials  bought  before  June,  and 
a  dispute  arose,  in  consequence  of  which  the, 
July  rent  remained  unpaid.  The  lessee 
claimed  that  on  his  last  visit  to  the  lessor's 
house,  on  August  9th,  he  had  with  him  $250 
In  cash  and  $70  in  receipted  bills  to  pay  the 
July  and  August  rent,  amounting  to  $320. 
After  the  case  had  been  submitted  to  the 
Jury,  they  returned  for  further  instructions 
as  to  whether  Manfredi  was  bound  to  tender 
tbe  August  rent  In  money  alone,  or  whether 
a  tender  of  money  and  receipted  bills  was 
sufficient,  and  the  court  instructed  the  jury 
that  this  was  a  question  of  fact  for  the  jury 
to  decide  on  the  evidence. 

[t]  This  instruction  was  erroneous.  The 
jury  should  have  been  told  that  Manfredi 
was  bound  to  tender  the  August  rent  in 
money  alone,  because  it  does  not  appear  from 
the  bill'  of  exceptions  that  any  sufficient 
foundation  had  been  laid  for  a  claim  that  the 
lease  had  been   modified  by  a  later  agree- 


ment of  the  lessor  to  accept  anything  except 
money  in  payment  of  the  August  rent. 

In  this  respect  the  charge  was  too  favor- 
able to  the  plnlntitr  in  error,  and  be  la  not 
entitled  to  a  new  trial  on  that  ground. 

There  is  no  error. 

Tbe  other  Judges  concurred. 


HUDSON  TRUST  CO.  y.  CUSHMAN. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
17,  191&) 

StrBBOOATION  «=>7(7)  —  NOTB  GVARANTOB  — 
GOIXATEBAL. 

In  action  against  guarantor  on  note,  whose 
maker  had  been  adjadged  a  banltrupt,  where 
guaranty  provided  tliat  payee  trust  comi>aiiy 
could  apply  collateral  to  other  indebtedness  from 
maker  to  payee,  held,  that  doctrine  of  subro- 
gation did  not  apply,  and  guarantor  was  not 
entitled  to  have  proceeds  of  collateral  applied 
primarily  to  payment  of  guaranteed  note,  nor 
entitled  to  collateral,  except  by  payment  of  all 
maker'*  indebtedness  to  payee. 

Appeal  from  Superior  Court,  Falrfi^d 
County;  Donald  T.  Warner,  Judge. 

Action  by  the  Hudson  Trust  Company 
against  Nancy  L.  Cushman.  Judgment  for 
plalntiflF,  and  defendant  appeals.    No  error. 

Tbla  action  is  upon  a  written  guaranty  to 
pay  a  promissory  note  for  $2,500,  made  by 
Cushman  &  Co.  and  guaranteed  by  the  de- 
fendant   The  note  states  that: 

"For  the  payment  of  this  and  any  other  liabil- 
ity or  liabilities  of  every  kind  of  the  undersigned 
or  of  tbe  guarantors  hereof  to  said  trust  com- 
pany, due  or  to  become  due,  or  which  may  here- 
after be  contracted  or  existing  or  which  may  be 
acquired  by  purchase  or  assignment." 

That: 

"At  its  option,  at  any  time,  to  appropriate  and 
apply  towards  the  payment  of  any  of  the  obliga- 
tions or  liabilities,  whether  now  existing  or 
hereafter  contracted,  any  and  all  moneys  now 
or  hereafter  in  the  hands  of  the  said  trust  com- 
pany, on  deposit  or  otherwise,  to  the  credit  of 
or  belonging  to  tbe  undersigned,  whether  the 
said  obligations  or  liabilities  are  then  due  or  not 
due;  and  further  agree  that  in  the  event  of  the 
insolvency  of  the  undersigned  all  the  above  obli- 
gations and  liabilities  shall,  at  the  option  of  the 
said  Trust  Company,  become  and  be  immediate- 
ly due  and  payable  without  notice  or  demand  of 
payment." 

And  that: 

"In  case  of  sale  for  any  cause,  after  deducting 
all  costs  or  expenses  of  every  kind  for  collpc- 
tion,  sale  or  delivery,  the  said  trust  company 
may  apply  the  residue  of  the  proceeds  of  tbe 
sale  or  sales  so  made,  to  pay  either  one  or  mor<- 
or  all  of  tbe  said  liabilities  to  the  said  trust 
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(ompaiiy,  whetiier  then  doe  or  not,  aa  it  ahall 
deem  pi«p«r." 

The  following  guaranty,  signed  by  the  de- 
fendant, was  Indorsed  upon  the  back  of  the 
note: 

"In  consideration  of  the  making,  at  the  re- 
<inest  of  the  undersigned,  of  the  loan  evidenced 
b;  the  witliin  note,  npon  the  terms  thereof,  and 
of  the  anm  of  one  dollar,  the  nnderslgned  herehy 
piarantee  to  tiie  Hudson  Tmst  Company,  New 
Tork  City,  its  successors,  indorsees  or  assigns, 
the  prompt  payment  of  the  said  loan  when  due, 
ud  hereby  consent  that  the  securities  for  the 
■aid  loan  may  be  exchanged  or  surrendered  from 
time  to  time,  or  the  time  of  payment  of  the  said 
loan  or  any  of  the  securities  therefor  extended, 
vithont  notice  to  or  -  further  assent  from  the 
undersigned,  and  that  the  undersigned  will  re- 
main bound  upon  this  guarantee  notwithstand- 
ing such  changes,  surrender  or  extension.  The 
nndersigned  waive  demand  of  payment  from  the 
maker  of  said  note,  and  also  waive  notice  of 
Mopayment  of  fthe  said  loan  or  note,  and  also 
waive  notice  of  any  sale  of  the  collateral  securi- 
ties  held  for  the  said  note." 

When  tbe  note  was  made  Cushinan  &  Go. 
was  Indebted  to  the  plaintiflf  to  tlie  extent  of 
about  116,500,  inclusive  of  the  note  now  In 
question.  After  the  execution  and  delivery  of 
this  note  and  guaranty,  Cushman  &  Co.  was 
adjudicated  a  bankrupt.  The  plaintiff  sold 
the  collaterals  referred  to  In  the  note  for  $2,- 
500  and  applied  the  proceeds  of  the  sale  to 
the  payment  of  certain  Indebtedness  of  Cush- 
man &  Co.,  other  than  that  represented  by 
the  note  In  question,  and  made  no  application 
of  these  proceeds  to  tbe  amount  then  due  np- 
on the  note. 

William  L.  Tlemey,  of  Qreenwldi.  for  ap- 
pellant 

Albert  A.  Goldner,  of  Stamford,  for  ap- 
pellee. 

RORABACK,  J.  (aftw  stating  the  facts  as 
above).  The  principal  contention  of  tbe  de- 
fendant, as  shown  by  her  reasons  of  appeal, 
is  that  the  superior  court  erred  in  holding 
that  tbe  money  which  tbe  plalntifF  received 
from  tbe  sale  of  these  o<dIaterals  should  not 
be  applied  to  tbe  payment  of  the  note  which 
she  had  guaranteed.  Tlie  terms  of  the  note 
We  the  bank  the  right  to  apply  the  proceeds 
of  this  collateral  to  the  payment  of  liabilities 
to  it  incurred  by  the  defendant  other  than 
this  immediate  note  and  such  an  agreement 
is  recognized  and  supported  by  the  case  of 
Benedict,  15  Conn.  444,  in  which  this  court 
Dtated  that: 

"Tbe  debtor  and  creditor  had  the  sole  right  of 
controlling  these  payments;  and  if  neither  of 
these  have  done  this,  the  court  must  do  it,  as 
the  rights,  equities,  and  iutention  of  these  par- 
ties aeem  to  demand.    The  defendant  is  an  in- 


dorser,  or  at  most  a  surety ;  and  this  constitutes 
his  only  relationship  to  these  debts.  It  has  been 
said  that  sureties  are  to  be  favored  in  the  .con- 
struction and  enforcement  of  contracts.  But  we 
cannot  extend  such  considerations  to  cases  like 
the  present.  To  do  this  would  be  to  defeat  the 
object  and  end  of  suretyship;  it  would  be  to 
hold  that  the  surety  might  have  the  money  paid 
by  his  principal  so  applied  as  to  leave  the  credi- 
tor a  loser,  notwithstanding  his  care^and  vigi- 
lance, and  in  truth  to  discharge  an  indorser,  who 
has  been  duly  charged  aa  such,  without  the  fault 
or  negligence  of  tbe  creditor.  And  such  would 
be  the  effect  in  the  present  case.  This  would  he 
inequitable;  and  we  cannot  direct  the  applica- 
tion of  this  money  upon  this  principle.  Indeed, 
this  is  a  case  in  which,  if  the  creditor  had  made 
no  application  of  the  payment,  the  court,  upon 
equitable  principles,  would  apply  it  upon  the 
precarious  debts." 

See,  also,  21  R.  O.  L.  108,  and  cases  refer- 
red to  In  note  6  at  bottom  of  page. 

Wte  cannot,  under  the  facts  here  disclosed, 
extend  the  doctrine  of  subrogation  to  tbe 
defendant.  She  has  done  nothing  to  furnish 
a  basis  for  su(Ai  a  right.  Under  tbe  plain 
terms  of  the  note,  the  plalntltT  company  had 
the  right  to  sell  the  collateral  and  apply  the 
proceeds  as  It  did.  In  Sandford  v,  McLean, 
3  Paige  (N.  Y.)  122,  23  Am.  Dec.  776,  this 
statement  is  made  of  tbe  controlling  princi- 
ple: 

"It  is  only  in  cases  where  the  person  advancing 
money  to  pay  the  debt  of  a  third  party  stands  in 
the  situation  of  a  surety,  or  is  compelled  to 
pay  it  to  protect  hi'  own  rights,  that  a  court  of 
equity  substitutes  him  in  the  place  of  the  credi- 
tor, as  a  matter  of  course,  without  any  agree- 
ment to  that  effect.  In  other  cases  the  demand 
of  a  creditor,  which  is  paid  with  money  of  a 
third  person,  and  without  any  agreement  that 
the  security  shall  be  assigned  or  kept  on  foot  for 
tbe  benefit  of  such  third  person,  is  absolutely  ex- 
tinguished." 

If  the  principles  of  law  to  which  we  have 
just  referred  are  correct.  It  necessarily  fol- 
lows that,  upon  the  facts  found  in  the  pres- 
ent case,  there  is  no  error  in  the  oonclusloa 
of  the  court  below  that: 

"The  plaintiS  had  the  right  to  sell  the  collater- 
al and  apply  said  proceeds  as  it  did,  and  the  de- 
fendant tbe  guarantor  is  not  «ititled  to  have 
the  avails  of  such  sale  applied  primarily  to  the 
payment  of  the  note  in  question,  nor  is  she  en- 
titled in  equity  to  said  collateral  security  or 
its  equivalent  until  and  unless  she  pays  the 
whole  of  the  indebtedness,  viz.  the  $14,000  in 
addition  to  said  note  for  which  said  collateral 
was  given/' 

The  conclusions  of  the  court  referred  to 
In  paragraphs  1,  2,  and  3  of  the  reasons  of 
api)eiil  were  fully  justified  by  the -evidence 
now  before  us.  , 

There  is  no  error. 

The  other  Judges  concurred. 


Digitized  by 


Google 


346 


105  ATLANTIC  REPORTER: 


(CoDD. 


8CALIA  r.  AMERICAN  SUMATRA  TOBAC- 
CO CO.  et  nL 

SAIiA  T.  SAME. 

(Supreme  Court  of  Errors  o{  Connecticut.    Dec 
17,  1918.) 

Mastbb  and  Servant  iJC3375(2)— Workmen's 

Compensation— "'In  Course  of  and  Out  of 

Employment." 

Injury    and    death    of   tobacco   plantation 

workers  after  they  had  entered  into  contract 

of  employment,  and  while  being  driven  to  place 

of  work  in  automobile  furnished  by  employer 

pursuant  to  employment  contract,  arose  in  the 

course  of  and  out  of  their  employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Appeal  from  Superior  Conrt,  Hartford 
County;   Liucien  F.  Burpee,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  the  dependent  mother  of  Jose- 
phine Sala  and  by  Carmelo  Scalla  for  com- 
pensation for  death  of  Josephine  Sala  and 
Catherine  Scalla,  opposed  by  the  American 
Sumatra  Tobacco  Company,  employer,  and 
another.  Defendants'  appeals  from  awards 
of  Compensation  Commission  dismissed  by 
Superior  Court,  and  defendants  appeaL  No 
error. 

Patrick  Healey,  of  Waterbury,  for  appel- 
lants. 

Michael  O.  Luddy  and  Thomas  J.  MoUoy, 
both  of  Hartford,  for  appellees. 

RORABACK,  J.  These  two  cases  were 
tried  together,  and  the  findings  and  questions 
arising  therein  are  identical.  The  questions 
presented  by  the  appeals  are:  Did  the  su- 
I)erlor  court  err  in  afllnning  the  findings  of 
the  commissioner  upon  the  evidence:  (1) 
That  the  injury  and  death  of  the  decedents 
arose  in  the  course  of  their  employment; 
(2)  that  the  Injury  and  death  of  the  de- 
cedents arose  out  of  their  employment  by  the 
American  Samatra  Tobacco  Company,  de- 
fendant; (3)  that  a  contract  of  employment 
was  entered  into  by  the  decedents  with  the 
tobacco  company ;  (4)  that  a  condition  of  the 
contract  of  employment  was  that  the  tobacco 
company  would  transport  the  decedents  from 
ThompsonvlUe  to  Its  South  Windsor  planta- 
tion by  automobile,  and  that  transportation 
was  an  essential  part  of  the  contract  of  em- 
ployment, and  reasonably  Incident  thereto? 

Following  the  general  rule,  this  court  has 
held  that: 

"When  the  finding  ajid  award  of  the  commis- 
sioner appealed  from  ^re  unauthorized  in  law, 
irregular,  or  informal,  or  based  upon  a  miscon- 
ception of  the  law,  or  of  the  powers  or  duty 
of  the  administrative  tribunal,  or  are  so  un- 
reasonable as  to  justify  judicial  interference, 


we  may.  on  appeal,  set  aside  the  award."  Pow- 
ers V.  Hotel  Bond  Co.,  89  Conn.  149,  ^50,  93 
AU.  248. 

There  was  evidence  which  plainly  showed 
that:  The  claimants  are  the  dependents  of 
Josephine  Sala  and  Catherine  Scalla,  who 
were  killed  when  an  automobile  skidded  and 
collided  with  a  tree  in  the  town  of  Soutli 
Windsor,  early  in  the  morning  of  Septem- 
ber 25,  1917.  Prior  to  this  date  the  dece- 
dents, with  several  other  women,  bad  been 
employed  picking  tobacco  at  the  H.  I/.  Vtetts 
tobacco  plantation  in  HazardvUle,  in  tbe 
town  of  Enfleld.  The  American  Samatra  To- 
bacco Company,  the  defendant,  was  then  en- 
gaged in  the  business  of  raising,  harvesting, 
and  marketing  tobacco,  and  among  other 
places  had  a  plantation  in  South  Wlndaor, 
upon  which,  during  the  harvesting  season. 
It  employed  women  in  large  numbers.  On  tbe 
24th  day  of  September,  1917,  the  defendant 
tobacco  company  instructed  its  agent,  Ralpb 
E.  Moody,  to  employ  some  women  who  were 
quitting  work  at  the  Vletts  plantation.  The 
decedents  were  among  these  women,  all  of 
whom  were  foreigners  and  not  well  versed 
in  the  Ekiglish  language.  Moody  conferred 
with  them,  and  told  them,  if  they  wanted 
work,  to  meet  an  automobile  at  the  waitiug 
station  in  the  village  of  Thompson vllle,  in  tbe 
town  of  Enfield,  the  next  morning  to  tie 
transported  to  the  respondent's  plantation  In 
South  Windsor.  On  the  morning  of  Septem- 
ber 25th  two  automobllea,  driven  by  Norman 
H.  Stetson,  garage  and  livery  man  in  Thomp- 
sonvlUe, who  were  regularly  employed  and 
paid  by  the  tobacco  company  for  that  pur- 
pose, met  the  women  at  the  waiting  station 
in  ThompsonvlUe  and  started  for  the  respond- 
ent's plantation  in  Sorfth  Windsor.  On  nc- 
count  of  the  slippery  condition  of  the  road, 
while  upon  the  public  highway  ^i  the  town 
of  South  Windsor,  one  of  the  antos  skidded, 
causing  the  death  of  the  Sala  and  Scalla 
women  and  Injnrlng  several  others. 

There  Is  no  diflSculty  In  reading  the  con- 
cltudon  tliat  at  the  time  these  women  were 
injured  there  was  a  contract  of  employment 
existing  between  them  and  the  American 
Samatra  Tobacco  Company.  A  more  serious 
question  presented  by  the  evidence  is:  Were 
they  injured  before  this  employmoit  began? 
The  rule  has  been  established: 

"That  the  employer's  liability  in  such  cases 
depends  upon  whether  the  conveyance  has  been 
provided  by  him,  after  the  real  beginning  of  the 
employment,  in  compliance  with  one  of  the  im- 
plied or  express  terms  of  the  contract  of  em- 
ployment, for  the  mere  use  of  the  employ^, 
and  is  one  which  the  employes  are  required,  or 
as  a  matter  of  right  permitted,  to  use  by  virtue 
of  that  contract."  Donovan's  Case,  217  Mass. 
78,  104  N.  E.  431,  Ann.  Cas.  19160,  778. 

There  was  not  any  direct  evidence  as  to 
the  time  when  the  employment  of  these  wo- 
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men  began.  The  conix>eiisatlon  oommlssloiier 
inferred  that  their  transportation  was  an  es* 
KDtial  part  of  the  contract  of  employment 
and  reasonably  Incident  thereto.  There  was 
eridence  which  reasonably  supported  such  a 
conclusion.  Although  the  decedents,  at  the 
dme  of  the  accident,  had  not  actually  com> 
moiced  their  work  upon  the  tobacco  planta- 
tion of  the  defendant  company,  It  Is  plain 
that  their  tranqportatlon  was  a  part  of  the 
contract  of  anployment  with  this  defendant. 
When  they  were  injured  they  were  not  pas- 
aengers,  paying  a  stipulated  tare  for  the 
conveyance  to  their  work.  The  automobile 
which  skidded  and  caused  the  accident  In 
question  was  furnished  and  paid  for  by  the 
defendant  company.  The  relation  that  then 
existed  between  the  women  and  the  Sumatra 
Tobacco  Ckxnpany  was  that  of  master  and 
serrant,  and  not  that  of  carrier  and  passenger. 
At  the  time  they  were  Injured  they  were  la- 
borers In  the  employ  of  the  tobacco  company. 
Pigeon  ▼.  Lane,  80  Conn.  240,  67  Atl.  886, 
11  Ann.  Cas.  371 ;  Kllduff  r.  Boston  Elevated 
RaUway,  19S  Mass.  308,  309,  81  N.  B.  101, 
9  U  R.  A.  (N.  B.)  873.  This  being  so,  the 
case  is  like  Swanson  v.  Latham  et  aL,  ^ 
Conn.  87,  101  AtL  492,  in  which  we  \stated 
that: 

"An  injury  received  by  an  employ^  while  rid- 
ing, pursuant  to  his  contract  of  employment,  to 
or  from  tiis  work  in  a  conveyance  furnished  by 
Ilia  employer,  is  one  wliich  arises  in  the  course 
of  and  out  of  the  employment." 

There  Is  no  error. 

The  other  Judges  concurred. 


riELDS  ▼.  FIELDS  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
17,  1018.) 

1.  Tbial  <=s»150  — Nonsuit  — Motion  to  Set 
AsiDB  Veboict. 

A  motion  for  nonsuit  cannot  be  permitted 
to  operate  as  f.  motion  to  set  aside  a  verdict  as 
against  the  evidence. 

2.  Tbial  «S9139(1),  140(1)— Nombuit-Wben 
Pbopbb. 

Nonsuit  may  t>e  granted  only  when  admit- 
ting the  truth  of  plaintiff's  evidence  and  every 
favorable  inference  that  may  be  drawn  there- 
from, finding  on  the  issues,  must  be  against 
plaintiff  by  force  of  some  legal  principle,  or 
when  the  facts  testified  to  constitute  no  substan- 
tial evidence  of  the  fact  in  issue,  and  not  when 
tlie  granting  of  it  depends  in  any  appreciable  de- 
gree on  the  court's  passing  on  the  credibility  of 
witness. 

3.  HUSBAlf  D    AND     WlTE    «=s>333(9)— ALIENA- 
TION OF  Affectionb— Nonsuit. 

Under  evidence  in  action  for  alienation  of 
husband's  affection  by  his  parents  held  nonsuit 
was  improperly  granted. 


Appeal  from  Superior  Court,  New  Haven 
Oouuty;   William  L.  Bainett,  Judge. 

Action  by  Nellie  Fields  against  Owen 
Fields  and  another,  for  alienation  of  affection 
of  plalntUTs  husband.  Plaintiff  was  nonsuit- 
ed at  the  trial,  and  from  refusal  to  set  aside 
the  Judgment  of  nonsnit,  plaintur  appeals. 
Baversed. 

Ulysses  G.  Church  and  Edward  B.  Rdley, 
Jr.,  both  of  'Waterbury,  for  appellant. 

Leonard  J.  Nlckerson,  of  Com  wall,  and 
Clayton  Lb  Klein,  of  Waterbury,  for  app^- 

lees. 

CUBTIS,  3.  Under  the  evidence  presented 
no  suggestion  Is  made  that  there  was  not 
substantial  evidence  that  the  plaintiff  had 
lost  the  affection  and  society  of  her  husband. 

The  defendants  claim  that  there  was  no 
substantial  evidence  sustaining  the  following 
essential  facts  of  the  plaLnt^tTs  case: 

(1)  That  the  defendants  were  the  effec- 
tive or  predominant  cause  of  such  alieDation. 

(2)  That  the  defendants  maliciously  caused 
such  alienation ;  that  is,  caused  the  aliena- 
tion Intenttonally  and  without  legal  Justifica- 
tion. 

An  examination  of  the  evidence  discloses 
that  there  was  evidence  of  a  state  of  mind  on 
the  part  of  the  defendants  tending  to  show 
that  a  separation  of  their  son  from  his  wife 
would  be  welcomed  by  them;  furthermore, 
that  from  October,  1916,  until  the  separation 
in  April,  1917,  the  husband  spent  an  Increas- 
ing amount  of  time  with  his  parents,  and 
that  neglect  of  bis  wife  showed  a  proportion- 
al Increase,  during  said  period. 

There  was  evidence  of  statements  by  the 
parents  tending  to  show  that  they  had,  with- 
out legal  Justification,  directly  and  intention- 
ally Influenced  the  husband  to  part  from  his 
wife. 

[1 , 2]  It  is  clear  that  the  court  dealt  with 
these  motions  as  if  they  were  in  the  nature 
of  motions  relating  to  the  setting  aside  of  a 
verdict  as  against  evidence. 

In  Oook  V.  Morris,  Ex'r,  66  Conn.  208,  3S 
Atl.  997,  tlilB  court  said: 

"But  a  motion  for  nonsuit,  cannot  be  permit- 
ted to  operate  as  a  motion  to  set  aside  a  verdict 
against  evidence.  The  latter  is  a  proceeding  by 
which  the  court  may  give  relief  for  a  palpable 
mistake  made  by  the  jury  in  weighing  evidence 
submitted  to  them;  the  former  is  a  proceeding 
by  which  the  court  may  take  a  case  from  ttie 
jury  when,  admitting  the  truth  of  the  evidence 
submitted  by  the  plaintiff  and  every  favorable  in- 
ference that  may  be  drawn  from  it,  the  issues 
must  nevertheless  be  found  against  the  plaintiff 
by  force  of  some  legal  principle,  the  determina- 
tion of  which  is  within  the  province  of  the  court 
and  not  of  the  jury;  or  when  the  facts  testi- 
fied to  are  so  clearly  without  that  logical  rela- 
tion to  the  facts  in  issue,  legally  essential  to 
any  probative  force,  as  in  point  of  law  to  cod- 
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stitate  no  substantial  evidence  of  the  fact  in  is- 
sue.   •♦    • 

"A  verdict  may  be  set  aside,  which  is  render- 
ed npcm  the  same  evidence  upon  which  the  court 
has  already  refused  to  rnint  a  nonsuit.  •  •  • 
Where  the  granting  [of  a  nonsuit]  must  depend 
in  any  appreciable  degree  upon  the  court's  pass- 
ing upon  the  credibility  of  witnesses,  the  nonsuit 
should  not  be  granted." 

[3]  Applying  these  principles  of  law  to  the 
situation  presented  to  the  trial  court  in  the 
motion  to  set  aside  the  nonsuit,  it  is  appar- 
ent that  the  court  erred  in  not  granting  the 
motion. 

There  Is  error,  and  the  Judgment  of  nonsuit 
is  set  aside. 

The  other  Judges  concurred. 


CACAVAIXO  y.  D'BLIA. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
17,  IMS.) 

1.  Appeal  and  Ebbob  «s»719(8)— Esview  — 

FiNDZKOS. 

Where  accuracy  of  finding  is  not  questioned 
by  appeal,  finding  is  conclusive  on  appellate 
court. 

2.  Tbial  «s»3,  4— Equitabub  Issues— Pbo- 

CEDUBB— DiSCRETIOn    OF   OOUBT. 

In  action  involving  legal  and  equitable  is- 
sues, where  equitable  issues  presented  case  such 
as,  prior  to  January  1,  1880,  was  properly 
cognizable  in  equity,  it  was  within  discretion 
of  court  to  order  that  equitable  issue  be  tried 
to  the  court  and  tried  first,  under  Gen.  St  1918, 
H  5752,  5756. 

Appeal  from  Superior  Court,  New  Haven 
County ;  Edwin  B.  Gager,  Donald  T.  Warner, 
and  James  H.  Webb,  Judges. 

Action  by  Rosa  Cacnvallo  against  Tlncenzo 
D'Ella.  Judgment  for  defendant,  and  plain- 
tiff appeals.    No  error. 

Action  to  secure  decree  that  defendant  ex- 
ecute and  deliver  a  quitclaim  of  a  mortgage 
to  the  plaintiff,  and  for  legal  damages.  By 
order  of  court  the  equitable  issues  raised  by 
the  first  prayer  for  relief  were  tried  first. 
Tlie  court  found  the  equitable  Issues  for  the 
defendant,  and  rendered  Judgment  for  the  de- 
fendant. Subsequently  the  court  found  the 
legal  issues  for  the  defendant,  and  rendered 
Judgment  for  the  defendant. 

George  E.  Beers  and  Robert  J.  Woodruff, 
both  of  New  Haven,  for  appelant. 

Philip  Pond  and  Anthony  Spinello,  both  of 
New  Haven,  for  appellee. 

WHEELER,  J.  The  complaint  alleges 
that:  On  April  13,  1911,  the  plaintiff  execut- 
ed and  delivered  to  the  defendant  a  note  for 


93,826,  secured  by  mortgage.  On  May  1, 1911. 
the  plaintiff  paid  |2,000  to  the  defendant 
upon  this  lndd>tedness  and  received  a  re- 
ceipt therefor.  Between  May  1,  1911,  and 
January  1,  1912,  the  plaintiff  rented  land  to 
the  defen^mt,  and  performed  labor  and  serv- 
ices for  the  defmdant,  of  the  value  of  $1,937.- 
50,  and  by  such  payments  and  rentals  and  la- 
bor and  services  the  mortgage  has  been  fully 
paid,  but  defendant,  although  requested  by 
the  plalntUC,  has  refused  to  execute  sucb  qolt- 
clalm. 

The  defendant  denies  that  these  payments 
of  $1,957.50  have  been  made,  ,and  be  pleads 
specially  that  the  plaintiff  and  defendant 
were  In  the  years  1911  and  1912  in'  partner- 
ship, and  upon  dissolution  of  the  partner- 
ship had  an  accounting  of  all  matters  be- 
tween them,  and  agreed  that  the  indebted- 
ness of  the  plaintiff  and  her  husband  to  the 
defendant  was  $3,000,  of  which  sum  the  said 
mortgage  is  a  part 

Upon  the  trial  the  court  found  that  none  of 
the  items  comprising  the  payments  making 
up  the  balance  of  the  Indebtedness  npon  the 
mortgage  subsequent  to  the  payment  of  the 
$2,000  had  been  paid.  That  finding  determin- 
ed thfe  only  issue  Involved  in  the  trial.  So 
long  as  any  of  the  mortgage  indebtedness 
remained,  the  plaintiff  was  not  entitled  to 
h.ive  the  mortgage  discharged. 

TbB  plaintiff  says  in  her  brief: 

"The  principal  questions  involved  are  two 
in    number: 

"First  Whether,  after  the  giving  of  a  mort- 
gage, an  amount  found  due  on  an  oral  account- 
ing, and  involving  items  having  nothing  what- 
ever to  do  with  the  mortgage  debt  can  by  an 
oral  agreement  be  brought  within  tiie  mortgage 
security." 

The  trial  court  expressly  states  that  he  has 
not  ruled  upon  this  questimi,  but  that  the  only 
ruling  made  by  him  was  that  none  of  the 
claims  of  the  plaintiff  as  to  the  payment  of 
the  balance  due  npon  the  mortgage  could  be 
sustained.  In  view  of  this  ruling  the  question 
did  not  arise  In  the  case,  and  ought  not  to 
have  been  made  a  part  of  the-  apx>eal. 

The  second  question,  which  the  plaintiff 
characterizes  as  of  principal  importance.  Is 
that,  a  Judgment  having  been  rendered  npon 
the  equitable  Issues  for  the  defendant,  anoth- 
er Judge,  "whfle  the  case  Is  still  to  the  Jury 
and  without  further  evidence,"  cannot  ren- 
der a  final  Judgment  upon  the  legal  Issue'tn- 
volved. 

[i]  It  would  be  a  sufficient  answer  to  this 
claim  to  point  out  that  the  final  Judgment 
recites  that: 

"The  court,  having  heard  the  parties,  finds  the 
legal  issues  in  favor  of  the  defendant" 

Nothing  In  the  record  contradicts  this  find- 
ing, and,  since  the  appeal  does  not  question 
its  accuracy,  we  are  bound  by  it 
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Aside  from  tkts,  tHe  legal  cUimagB  dalm^d 
b  that  which  flows  from  the  failure  to  tt- 
ecDte  and  deliver  a  quitclaim  of  the  mortgace 
after  the  same  had,  been  paid. 

Since  the  finding  la  that  the  mortgage  has 
not  been  paid,  there  exists  no  basis  for  a 
dalm  for  legal  damages,  and  there  was  no  oc- 
casion for  the  court  to  grant  a  further  heai>- 
log.  A  judgment  upon  the  claim  for  legal 
damage  follows  this  finding  as  a  matter  of 
course,  and  that,  too,  witbont  a  fartiier  heal- 
ing. 

11]  The  only  other  ruUngi  complained  of  is 
the  order  that  the  equltai>le  issues  "be  tried 
to  the  court  and  tried  first."  The  case  pre- 
sented upon  these  Issues  was  one  which,  prior 
fo  January  1,  1880,  was  properly  cognleaWe 
In  equity,  and  an  order  that  the  equitable 
Issue  be  tried  to  the  court  was  one  within 
the  discretion  of  the  court,  as  was,  too,  the 
order  that  these  Issues  be  tried  first  Gen. 
St  H  S752,  5756. 

There  Is  no  error. 

The  other  Judges  concurred. 


MOREHOUSE  et  aL  t,  WOOD  et  aL 

(Supreme  Court  of  Errors  of  Conitecticnt. 
Dec  17,  1918.) 

ChAKPEBTT  and  MAXNTICNAI7CK  «S>7(S)— EF- 
FECT OF  Chaxfzbious  Dbkd. 
Although  a  deed  of  land  adversely  hdd  i» 
void  under  Oen.  St  1902,  |  4042,  tbe  grantee 
tbereunder  may,  in  the  name  of  his  grantor,  sue 
for  and  recover  possession  of  the  land  from  on« 
i(ho  unlawfully  ousted  his  grantor,  or  such 
grantor  may  sue  and  recover  possession  upon 
his  own  motion. 

Appeal  from  Court  of  Common  Pleas,  Pair- 
field  County ;  John  J.  Walsh,  Judge. 

Action  by  Mary  J.  Morehouse  and  others 
against  Frederldc  C.  Wood,  W.  B.  S.  Pickett 
and  otbers,  to  recover  tt>e  possessioD  of  real 
estate.  From  a  Judgment  for  plaintiffs,  de- 
fendant Pickett  aiH>eal&  Error,  oiid  new  trial 
ordescd. 

John  C.  Chamberlain  and  Elbert  O.  Hull, 
both  of  Bridgeport,  for  appellant. 

Robert  G.  De  Forest,  of  Bridgeport,  for 
appellees. 

CURTIS,  J.  It  appears  from  the  finding 
and  evidence  that  there  Is  a  long  and  narrow 
tract  of  salt  meadow  land  in  Fairfield  near 
the  month'  of  Pine  creek,  about  50  feet  in 
width  and  over  2,000  feet  long.  This  tract 
lies  between  parallel  lines  beginning  at  their 
westerly  ends  at  Pine  Creek  road  (called  also 
Old  Field  road),  and  extending  easterly 
across  the  meadows.  This  tract  contains 
aboot  2^  acres. 


The  grantor  of  the  defendant  Pickett,  at 
the  time  of  the  conveyanoe  to  Pickett  owned 
a  portion  of  this  tract  beginning  at  said  road 
and  running  easterly.  The  remaining  portion 
of  the  tract  was  then  owned  by  the  plaintiffs. 

The  line  which  separated  these  respective 
parcels  was  the  esseiftlal  matter  in  dispute 
at  the  trial. 

The  defendant  Pickett  received  a  deed  of 
the  portion  of  the  tract  owned  by  his  gran- 
tor, in  1904.  In  1012  Pickett  deeded  a  por- 
tion of  this  tract  to  Leonard  Kowalski. 

The  trial  court  found  that  the  easterly  line 
of  the  Kowalski  tract  was  the  boundary  line 
between  the  land  of  the  defendants  and  the 
land  so  conveyed  to  Pickett  in  1904.  There 
wajB  sufilcient  evidence  to  support  this  finding. 

The  court  further  found  that  Pickett,  after 
the  conveyance  to  blm  la  1904,  took  posses- 
sion of  a  portion  of  this  land  of  the  defend- 
ants easterly  of  the  easterly  boundary  of  the 
Kowalski  tract,  and  was  la  posseaslon  of  a 
portion  of  the  same  at  the  b^innlng  ot  this 
action.  There  was  sufficient  evidence  to  sup- 
port tills  finding. 

Therefore,  If  the  Judgment  in  this  action 
had  related  to  a  parcel  of  land  about  50  feet 
In  width  directly  easterly  from  the  east  bound- 
ary line  of  the  Kowalski  tract  it  would  have 
been  properly  rendered.  ■  But  the  parcel  de- 
scribed In  the  Judgment  is  not  so  situated.  It 
seems  apparent  that  through  some  Inadvert- 
ance  the  Judgment  was  drawn,  describing  a 
tract  not  in  controversy.  We  must  therefore 
find  error  and  order  a  new  trial. 

The  defendant's  fourth  reason  of  appeal 
presents  a  qnestlon  that  may  arise  on  a  new 
trial,  and  we  will  now  pass  ui>on  it 

In  August,  1912,  while  the  defendant  was 
in  possession  of  the  parcel  easterly  of  the 
Kowalski  tract  the  plalntlfi;  deeded  it  as  a 
part  of  a  larger  tract  to  one  Clarence  B. 
Stnrgis. 

The  defendant  claims  that  the  trial  court 
erred  In  not  holding  that  such  deed  estopped 
the  plaintiffs  from  proceeding  in  this  action, 
since  under  Gen.  St  (  4042,  such  deed  was 
void. 

The  defendant's  position,  as  disclosed  by 
his  brief,  Is  In  substance  that  as  the  plain- 
tiffs and  Sturgis  were  parties  to  a  transaction 
made  void  by  statute,  each  should  be  depriv- 
ed of  the  right  to  bring  an  action  to  recover 
possession.  In  other  words,  that  the  wrong- 
ful ouster  of  the  plaintiffs  by  the  defendant 
should  now  be  deemed  In  law  an  Impregnable 
posses.sl(Hi  by  the  defendant  because  of  the 
subsequent  conveyance  by  the  plaintiffs  to 
Sturgis,  which  the  statute  renders  void.  This 
inequitable  claim  is  not  tenable. 

In  this  state  and  elsewhere  it  is  a  recog- 
nized principle  of  law  that  the  grantee  un- 
der such  a  void  deed  may,  tn  the  name  of  his 
grantor,  sue  for  and  recover  possession  of 
land  from  one  who  unlawfully  ousted  his 
grantor,  or  such  grantor  may  sue  and  recover 
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possession  upon  his  own  motion.  Patoa  v. 
ItoMnson,  81  Conn.  662,  71  Atl.  730;  Brlnley 
V.  Whiting,  5  Pick.  (MaSs.)  848. 

Tliere  is  error  and  a  new  trial  is  ordered. 

The  other  Judges  concurred. 


GRA  ROCKx  SPRING  CO.  r.  CENTRAL  NEW 
ENGLAND  BY.  CO. 

(Supreme  Court  of  Errors  of ' Connecticut. 
Dec.  17,  1918.) 

1.  Raileoads  ®=s>481(3)  —  FiBE  —  Evidence- 
Engine  Not  Identified. 

Where  particular  engine  charged  with  set- 
ting fire  is  not  identified,  evidence  that  defend- 
ant's engines,  as  equipped  and  operated  about 
time  and  place  of  fire,  were  liable  to  scatter 
■parks  and  set  fires,  and  that  plalntifTs  plant 
was  within  range  of  cinders,  is  admissible. 

2.  RatlboaDs  €=s>481(3)—Fibe8— Evidence. 

In  view  of  Gen.  St.  1918,  §  3785,  eliminat- 
ing negligence  in  action  for  damage  from  fire 
from  locomotive,  and  in  view  of  railroad's  ad- 
mission that  engines  with  perfect  spark  arrest- 
ers threw  out  cinders,  evidence  that  at  about 
time  and  place  of  fire  railroad's  engines  scat- 
tered sparks  and  set  fires,  and  that  plaintiff's 
plant  was  within  range  of  cinders  thrown,  was 
admissible  although  the  particular  engine  charg- 
ed with  the  fire  was  identified. 

S.  Railboads  «s>481(6>— Fixes— Evidence  or 
Otheb  Fibes. 
In  action  for  damage  from  fire  from  loco- 
motive, evidence  of  other  fires  and  of  emission 
of  sparks  and  the  finding  of  cinders  should  be 
limited  in  point  of  time  and  place  to  tacts 
having  some  probative  value  in  establishing  the 
probable  canse  of  the  particular  fire  in  ques- 
tion; admissibility  of  such  evidence  being  a 
matter  of  judicial  discretion. 

4.  Appkal  and  Eebob  «=>856(2)— Review— 
Evidence— Rblkvanct. 
Where  court  excluded  relevant  evidence  on 
grotmd  of  irrelevancy,  and  not  because  it  was 
too  remote  apd  indefinite,  the  court  on  appeal 
will  bold  exclusion  erroneous,  without  regard  to 
question  of  whether  evidence  was  too  remote. 

Appeal  ftt»in  Superior  Court,  Hartford 
County;    Luden  F.  Burpee,  Judge. 

Action  by  the  Gra  Rock  Spring  Company 
against  the  Central  New  England  RaUway 
Company.  Judgment  for  defendant,  and 
plaintlfT  appeals.  Error,  and  new  trial  or- 
dered. 

PlalntUTs  plant,  located  near  the  defend- 
ant's railway,  was  destroyed  by  a  Are  dis- 
covered about  an  hour  after  a  double-headed 
freight  train  had  passed.  There  was  evi- 
dence that  the  second  engine  on  this  train, 
identified  as  No.  114,  emitted  flames  and 
sparks  before  and  after  passing  the  plant. 
No  claim  is  made  that  the  fire  was  diargeable 


to  any  other  «tgliie.  In  the  oonrse  of  the 
trial  the  plaintift  offered  testimony  to  show 
that  sparks  were  scattered  and  other  fires 
were  set  about  the  same  time  and  place  by 
defendant's  engines  not  particularly  iden- 
tified; also  testimony  to  show  tliat  the  place 
where  the  plaintiff  daimed  that  the  fire 
started  waa  within  the  range  of  cinders 
thrown  by  defendant's  engines  not  particular- 
ly identlfled.  The  testimony  was  excluded 
and  the  court  charged  the  Jury  upon  the 
subject  of  other  fires  as  follows: 

"Of  course,  yon  will  lay  out  of  consideration 
any  hint  or  any  ontside  information  that  you 
may  have  concerning  the  fact  that  locomotive 
engines  do  sometimes  set  fire  to  buildings  or 
grass  or  hay  along  railroad  tracks.  We  aH 
know  that.  But  that  has  no  bearing  upon  your 
deliberations  here  to-day.  That  is  not  what 
the  plaintiff  claims  or  can  rely  upon.  The 
plaintiff  must  satisfy  yon  it  is  more  likely  to 
be  true  than  otherwise  that  this  particular 
fire,  on  this  particular  day,  was  set  by  a  certain 
locomotive  of  the  defendant,  between  S  and  7 
o'clock  in  the  morning.  No  matter  what  other 
engines  have  done;  no  matter  what  other  fires 
may  have  been  caused;  the  plaintiff  sets  out 
to  prove  to  you,  by  a  fair  preponderance  of  the 
evidence,  that  that  allegation  is  tme.  If  he 
has  done  so,  he  should  recover.  If  not,  the 
defendant  should  have  your  verdict." 

John  W.  Joy,  of  Hartford,  for  appellant 
John  T.  Robinson,  of  Hartfbrd,  for  app^lee. 

BEACOH,  J.  (after  stating  the  facts  as 
above).  [1]  Under  our  statute  (section  S785. 
G.  S.  191S)  the  plaintiff  wAs  not  bound  to 
show  that  the  fire  in  question  was  caused  by 
the  defendant's  negligence,  but  only  that  it 
was  set  by  one  of  the  defendant's  engines. 
In  this  case,  the  plaintiff  attempted  to  show 
that  fact  by  drcamstantlal  evidence.  In- 
cluding evidence  of  the  fact  that  the  defend- 
ant's engines,  as  equipped  and  operated 
about  that  time  and  place,  were  liable  to 
scatter  sparks  and  set  fires,  and  that  its 
plant  was  within  the  range  of  cinders  thTa>wn 
from  the  defendant's  engines.  No  doubt 
evidence  of  this  kind  Is  relevant  and  there- 
fore admissible  in  cases  where  the  particular 
engine  charged  with  the  fire  is  not  id^itl- 
fled.  See  33  Cyc  1371,  citing  cases  from 
many  jurisdictions  In  this  case  the  par- 
ticular engine  charged  with  setting  the  fire 
was  identlfled  while  the  plaintUT  was  put- 
ting in  his  case  as  engine  No.  114,  and  the 
question  is  whether  such  Identification  nar- 
rows the  issue  to  an  Inquiry  Into  the  habit 
or  capacity  of  engine  No.  114  in  the  matter 
of  setting  fires  and  scattering  cinders,  and 
make  irrelevant  the  evidence  offered  by  the 
plaintiff  as  to  the  habit  or  capacity  of  de- 
fendant's engines  not  identlfled.  The  objec- 
tion is  that  the  argumetat  from  the  general 
to  the  particular  involves  a  non  sequltur. 

In  those  jurisdictions  Where  the  plalntUTs 
cause  of  action  is  founded  upon  the  defend- 
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ant's  negligence,  or  npan  a  rabattiiile  pre- 
munption  of  negUgencie  aritdng  from  tbe 
fact  that  the  fire  was  set  ^  a  railroad  en- 
gine, It  Beems  to  hare  been  genefaUy  held, 
except  in  New  York,  that,  when  the  englQe 
dmrged.  wltti  setting  the  fire  la  identWed, 
evidence  of  other  flres  not  set  by  the  same 
engine  Is  Inadmissible.  Lesser  Cotton  Co- 
T.  St.  Louis.  I.  M.  &  S.  By.  Co.,  U4  Fed.  133, 
52  C.  a  A.  95 ;  Gibbons  v.  R.  B.  Co..  66  Wis.- 
335^  17  N.  W.  132;  BeU  v.  Railroad  Co..  64 
Iowa,  321,  20  N.  W.  466;  Norfolk  &  W.  By. 
Co.  T.  Briggs,  103  Va,  108,  48  S.  E.  521. 

[2]  We  think  the  reasoning  of  those  cases 
does  not  apply  to  this.  In  the  first  place  our 
statute  dimlnates  the  issue  of  negligence  so 
ibat  the  excluded  evidence  was  not  open 
to  the  objection  of  Irrelevancy  on  the  ground 
that  it  was  offered  for  the  purpose  of  prov- 
ing that  because  the  defendant  was  n^- 
llgent  in  respect  to  some  engines  it  was  neg- 
ligent in  respect  to  No.  114.  And  In  the  sec- 
ond place,  the  finding  contains  a  formal  ad- 
mission by  the  defendant  that  fife  may  be 
set  from  a  locomotive  engine,  although  the 
spark  arrester  is  In  perfect  repair.  Accord- 
ing to  this  record  all  engines  are  more  or 
less  liable  to  set  flres;  the  difference  be- 
i  tn-een  perfect  and  defective  spark  arresters 
I  being  one  of  degree.  Therefore  the  exclud- 
j  ed  evidence  was  not  open  to  the  objection 
of  Irrelevancy  on  the  ground  that  Its  only 
purpose  was  to  lead  the  Jury  to  believe  that 
because  some  engines  were  defective.  No.  114 
was  also  defective.  It  was  relevant  upon  the 
Issue  of  the  probable  cause  of  the  fire,  and 
the  fact  that  engines  with  defective  spark 
arresters  are  more  liable  to  set  fires  than 
was  No.  114,  whose  spark  arrester  was  in 
good  r^mir,  goes  to  the  weight  of  the  evi- 
dence and  not  to  Its  admissibility. 

The  supposed  non  sequltur  Is  also  bridged 
over  by  the  evidence  that  engine'114  was  seen 
scattering  sparks  before  and  after  It  passed 
the  plalntlfTs  plant.  This  being  so,  the 
evidence  of  other  flres  about  the  same  time 
and  place  supplies  the  major  premise  of  the 
plalntilTB  arg^ument,  which  may  be  sum- 
marized as  follows:  Engines  which  scatter 
sparks  are  liable  to  set  Are;  No.  114  scat- 
tered sparks;  tlierefore,  If  other  causes  are 
excluded,  It  Is  probable  that  the  fire  was 
set  by  No.  114.  The  same  reasoning  applies 
to  the  questions  asked  of  the  witnesses  Sperry 
and  Dean  for  the  pnrxx>8e  of  showing  that 
the  place  where  the  plaintiff  claims  that  the 
Are  started  was  within  range  of  cinders 
thrown  from  defendant's  engines.  When  it 
Is  shown  that  No.  114  did  throw  out  cinders, 
and  admitted  that  engines  with  perfect  spark 
arresters  may  do  so,  the  fact  that  engine 
cinders  were  found  on  the  roof  of  plaintiff's 
plant  has  some  tendency  to  show  that  No. 
114  may  have  set  the  flre  at  that  distance 
from  the  railway  track,  although  Its  spark 
arrester  was  In  good  repair;  and,  so  far 


as  the  obdectloB  of  Irrelerancy  waa  concent- 
ad,  the  iklalntlff  was  entitled  to  haye  tbe  evi- 
dfflice  go  to  the  Jury  for  what  It  was  worth. 

{>,4}  Bvldence  of  other  flres,  and  of  the 
Moission  of  sparks,  and  of  the  finding  of  cin- 
ders, should  be  limited  in  point  of  time  and 
place  to  facts  having  smne  probative  value  in 
establishing  the  probable  cause  of  the  partlc- 
ulac  fire  la  question;  and  it  may  be  that 
some  of  the  evld«nce  In  qaestlon  might  prop- 
erly, have  been  eoteluded  on  the  -ground 
that  It  was  too  remote  or  iodefluite  in  point 
of  time  or  place.  This  is  a  matter  of  Judi- 
cial dlecretloD.  and  we  have  not  attempted 
to  draw  any  distinctions  upon  that  ground 
because  the  record  plainly,  shows  that  the 
trial  court  excluded  all  evidence  of  this  kind 
on  the  ground  of  irrelevancy,  and  not  because 
it  was  too  remote  or  indefinite.  That  por- 
tion of  the  charge  of  the  court  which  Is  set 
forth  la  the  stat^neht  of.  facts  was  also 
erroneous,  for  the  reasons  given,  in  so  far 
as  It  instructed  the  Jury  that  the  admitted 
fact  that  locomotive  engines  sometlmea  set 
fires  bad  no  bearing  upon  their  delibera- 
tions. 

The  other  assignments  of  error  are  not 
pursued  on  the  brief. 

Error,  and  new  trial  ordered. 


SILBERMAN  v.  CAFLAN. 

(Supreme  Court  of  Errors  of  Connecticut. 
Dec.  17,  1918.) 

Sai,ks  <9s»e4— Option  to  Rktubn  Goods— Ef- 
fect OF  Patioirt. 
Where  plaintiff  sold  plnmbers'  supplies  to 
defendant,  with  the  right  to  return  what  he 
could  not  use  or  sell,  payment  to  be  only  for 
what  was  retained,  defendant  was  entitled  to 
credit'  for  goods  returned  after  a  reasonable 
time,  notwithstanding  he  bad  paid  for  them  in 
full,  such  payment  not  being  an  election  to  keep 
the  goods,  but  being  contemplated  by  the  par- 
ties, in  order  that  plaintiff  might  obtain  ths 
benefit  of  a  discount  for  cash. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;   Isaac  Wolfe,  Judge. 

Action  by  Charles  I.  Sllberman  against 
Frank  Caplan.  Judgment  for  plalntUf,  and 
defendant  appeals.    No  error. 

Plaintiff  is  a  wholesale  dealer  in  plumb- 
ers' supplies  and  gas  and  electric  fixtures  in 
New  York  City.  Defendant,  a  retail  dealer 
In  gas  and  electric  supplies  in  New  Haven, 
consulted  the  plaintiff  with  a  view  to  add- 
ing the  sale  of  plumbers'  supplies  to  his 
business,  and  because  of  his  lack  of  experi- 
ence in  handling  these  goods  it  was  agreed 
that  the  plaintiff  should  select  a  suitable  line 
of  plinnbers'  supplies,  which  the  defendant 
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woald  bny  on  condition  that  he  should  have 
the  right  to  return  any  part  wbidt  he  could 
not  use  or  sell,  and  to  pay  only  for  such  as 
were  retained.  On  March  2, 1917,  plumbers' 
suppUes  of  the  agreed  price  of  $453.81,  less 
2  per  cent,  discount  for  cash  within  30  days, 
were  sold  to  the  defendant  on  these  terms, 
and  at  the  same  time  gas  and  electric  fix- 
tures of  the  price  of  $180.74  were  sold  out- 
right to  the  defendant  A  cash  payment  of 
$100  was  made  at  the  time,  and  applied,  at 
defendant's  request,  on  the  purchase  of  gas 
and  electric  fixtures.  Beginning  Immediately 
after  shipment,  and  before  some  of  the 
plumbers'  supplies  had  been  received,  the 
plaintiff  requested  the  defendant  to  pay  for 
all  of  the  goods.  Within  30  days  the  de- 
fendant asked  that  the  original  payment  of 
$100  be  transferred  to  and  credited  upon 
the  account  for  plumbers'  supplies,  and  made 
a  further  payment  on  that  account  whldi 
balanced  It. 

In  making  these  payments  the  defendant 
did  not  intend  to  waive  bis  right  to  return 
such  of  the  plumbers'  supplies  as  he  might 
not  be  able  to  sell  or  use,  but  made  them 
for  the  purpose  of  taking  the  benefit  of  the 
2  per  cent,  discount  on  the  merchnndlse 
which  he  should  finally  become  obligated  to 
pay  for.  On  May  7,  1917,  the  defendant  re- 
shlpped  to  the  plaintiff  plumbers'  supplies 
of  the  Invoice  value  of  $195,  because  he 
found  them  unsalable,  claiming  that  the 
plaintiff  was  bound  to  take  them  back  and 
credit  him  with  their  value  on  ,the  other  ac- 
count for  gas  and  electric  fixtures. 

Plaintiff  refused  to  receive  them,  on  the 
ground  that  by  paying  for  all  the  plumbers' 
supplies  the  defendant  had  elected  to  retain 
them. 

Samuel  Campner,  of  New  Haven,  for  ap- 
pellant 
Jacob  Caplan,  of  New  Haven,  for  appellee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  The  trial  court  held  that  the  plain- 
tiff was  bound  to  take  back  the  plumbers' 
supplies  reshipped  to  him  on  May  7,  1917, 
and  give  credit  therefor,  and  rendered  Judg- 
ment for  a  small  balance  still  remaining  due 
on  the  consolidated  account  The  question 
arising  on  the  appeal  is  whether  the  court 
erred  in  holding  that  the  defendant  was  en- 
titled to  credit  for  the  returned  plumbers' 
supplies. 

The  contract  for  the  sale  of  these  goods 
is  not  in  writing,  and  from  the  findings  of 
fact  it  appears  that  the  contract  was  in  the 
nature  of  a  contract  of  sale  or  return,  under 
which  the  general  property  in  the  goods  sold 
passed  to  the  buyer,  subject  to  a  right  to  re- 
turn— 

"the  whole  or  any  part  of  the  merchandise 
thus  sold  by  the  plaintiff  that  he  [the  defend- 
ant] could  not  sell  or  use,  and  to  pa;  for  such 
of  the  goods  that  should  be  retained  by  him." 


No  time  was  fixed  within  wlildi  the  right 
of  return  was  to  be  exercised,  and  the  court 
finds  that  the  goods  in  question  were  return- 
ed within  a  reasonable  time.  This  statement 
of  the  case  gives  the  buyer  the  same  right  of 
return  which  he  would  have  bad  under  sub- 
section (d)  of  section  89  of  the  Sales  Act 
(section  4735,  O.  S.  1918),  If  the  aetler  had 
warranted  the  goods  to  be  salable  In  the 
New  Haven  market,  in  which  case  the  war- 
ranty would  have  continued  in  force  for  a 
reasonable  time,  whether  the  goods  were 
paid  for  or  not  The  real  question  seems  to 
be  whether,  because  of  the  form  of  the  con- 
tract, the  right  of  return  was  lost  by  paying 
for  the  goods  before  a  reasonable  time  bad 
elapsed  for  ascertaining  whether  or  not  they 
were  returnable,  in  order  to  take  the  benefit 
of  a  discount  offered  by  the  terms  of  the 
contract. 

No  exception  on  the  ground  that  <t  Is  not 
supported  by  evidence  is  taken  to  the  finding 
that  the  payment  was  not  Intended  as  an 
election  to  keep  the  goods,  and  this  finding 
puts  an  end  to  any  claim  that  the  defendant 
thereby  voluntarily  elected  to  keep  the  goods, 
or  waived  the  right  to  return  them. 

It  is  said  that  the  plaintiff,  being  ignorant 
of  the  defendant's  motives,  had  a  right  to 
suppose  that  the  transaction  was  closed  by 
the  payment,  and  that  it  is  Inequitable  to  re- 
open it  But  the  finding  that  the  plaintiff 
began  to  request  payment  In  full  before 
some  of  the  goods  were  received  by  the  de- 
fendant, although  he  knew  that  it  would 
take  some  time  for  an  Inexperieivced  sales- 
man to  find  out  whether  the  selected  line  of 
plumbers'  supplies  was  salable  in  the  New 
Haven  market  indicates  that  the  plaintiff 
did  not  then  suppose  that  prompt  paymeqt 
was  inconsistent  with  a  subsequent  oppor- 
tunity to  test  their  salablllty. 

The  doctrine  of  voluntary  payment  does 
not  apply,  because  the  rights  of  the  parties 
are  governed  by  the  contract ;  and  the  claim 
that  the  defendant  is  concluded  because  he 
accepted  the  goods  is  irrelevant,  because  un- 
der the  contract  the  right  to  return  the 
goods,  if  found  unsalable,  could  not  arise  un- 
til after  the  general  property  had  passed  to 
the  buyer. 

The  contract  Is  not  a  simple  contract  of 
sale  or  return  at  the  election  of  the  buyer. 
He  had  no  right  to  return  them  without 
first  taking  a  reasonable  time  to  test  their 
salablllty,  and  the  court  has  found  that  two 
months  was  a  reasonable  time  to  take  for 
that  purpose.  It  seems  to  follow  that  the 
parties  must  have  contemplated  the  possibili- 
ty that  the  defendant  might  pay  for  the  goods, 
in  order  to  take  the  benefit  of  the  2  per 
cent,  discount  for  cash  within  30  days,  be- 
fore It  could  reasonably  be  ascertained 
whether  they  were  returnable. 

There  Is  no  error. 

The  other  Judges  concurred. 
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DANTE  T.  DANTE. 

(Sapreme  Ooort  of  E<rron  of  Oonnectlcnt.    Jan. 
14,  1919.) 

L  Appeai.  akd  Ebbob  «=»e5S(l)— PLKADmo 

^3214(8)— DEMtTBBEB—MATTEBB      OONBIDEB- 

K>— flrmJuaG  Matteb  tbou  Rsoobd. 
A  demurrer  admits  the  facts  arerred,  and 
no  others,  and  there  is  no  way  whereb]^  other 
facts  may  be  imported  into  the  issue  tendered 
by  the  demurrer,  hence  on  demurrer  to  the  com- 
plaint special  findinjrs  of  fact  of  the  trial  court 
cannot  be  considered,  and  should  be  stricken 
from  the  recoil  on  appeal  from  an  order  sus- 
taining the  demurrer. 

2.  New  Tbiai.  «s>167(3)— Action  vob  Nkw 

TBIAI/ — Ck>]a>LAINT. 

A  complaint,  seeking  new  trial  in  a  case  in 
which  defendant,  who  was  the  wife  of  plaintiff, 
defaulted,  held  to  state  facts  sufficient  to  war- 
rant relief. 

3.  Judoubmt  4=>137  —  Ofbrino  Dxfaui;t  — 
irbebent  powbb  o*  coubt. 

When  a  default  judgment  is  against  con- 
science and  applicant  for  a  new  trial  has  had 
BO  opportunity  to  defend,  but  was  prevented  by 
accident  or  fraud,  without  fault  on  his  part,  the 
court  has  jurisdiction  to  grant  relief,  although 
the  application  is  not  based  on  any  statute,  but 
upon  the  inherent  equity  powers  of  the  court. 

4.  New  Tbiai.  «=al67(3)  —  AonoR  roB  — Es- 
PEAi.  or  Statute. 

Authority  to  grant  new  trial  glTen  by  Gen. 
St.  1902,  i  815,  in  certain  cases  which  by  impli- 
cation includes  judgments  by  default,  was  not 
taken  away  by  Pub.  Acts  1915,  c.  76,  amending 
Gen.  St.  1902,  f  748,  relating  to  the  vacation  of 
defaults,  and  hence  where  a  complaint,  seeking 
new  trial,  fell  within  section  815  and  was  with- 
in th«  time  fixed  by  section  1117,  it  cannot  be 
denied  because  it  was  not  filed  within  the-  lim- 
ited time  prescribed  by  Pub.  Acts  1916,  etc. 

Appeal  from  Court  of  Commoa  Pleas, 
Litchfield  County;  James  P.  Woodruff, 
Judge. 

Petition  by  Felldna  Dante  against  Joseph 
Dante  for  a  new  trial,  and  tliat  judgment  be 
set  aside.  Demurrer  to  the  complaint  was 
sustained,  and  frcnn  a  judgment  for  defend- 
ant, plalntifT  appeals.  Beversed  and  re- 
manded for  further  proceedings. 

The  plaintiff's  complaint,  In  substance,  al- 
leges  that  her  husband,  the  defendant  In  this 
case,  brought  an  action  against  her  to  the 
court  of  common  pleas  for  Litchfield  county, 
which  was  made  returnable  upon  the  first 
Tuesday  of  January,  1917;  that  this  action 
was  for  the  alleged  conversion  of  household 
furniture  claimed  to  be  owned  by  the  hus- 
band; that  when  this  action  was  commenced 
she  had  been  driven  from  her  home  by  the 
intolerable  cruelty  of  her  husband ;  that  the 
writ  and  complaint  averred  that  this  plain- 
tiff bad  gone  to  parts  unknown;  that  the  of- 


ficer's return  upon  the  writ  stated  that  he 
left  a  true  and  attested  copy  of  this  process 
at  the  usual  place  of  abode  of  the  present 
defendant;  that  this  officer  knew,  or  ought 
to  have  known,  that  no  such  copy  was  left 
at  the  plalntUTs  usual  place  (rf  abode;  that 
this  plaintiff  never  knew  or  had  any  reason 
to  believe  that  any  suit  was  or  could  be 
hronght  against  her  by  her  husband,  and 
that  she  never  had  any  notice,  actual  or  con- 
structive, of  the  pendency  of  the  former  ac- 
tloa  On  June  18,  1917,  the  present  defend- 
ant recovered  Judgment  by  default  against 
the  plaintiff  in  this  case  for  |1,000,  in  the 
court  of  common  pleas  for  Litchfield  coun- 
ty; that  the  plaintiff  never  knew  that  this 
action  was  pending  against  her  and  never 
had  any  opportunity  to  appear  and  defend 
the  some,  although  she  has  a  complete  de- 
fense to  the  entire  cause  of  action.  TSie  writ 
In  the  present  case  Is  dated  November  16, 
1917.  The  pUintlff  claims  that  the  judgment 
of  ¥1,000,  hereinbefore  referred  to,  should  be 
set  aside,  aitd  that  a  new  trial  should  be 
granted. 

Thomas  X  Wall,  of  Torrlngton,  for  appel- 
lant 

Samuel  A.  Herman,  of  Winsted,  for  appel- 
lee. 

RORABACK,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant,  by  demmrer,  ques- 
tions the  sufficiency  of  the  facts  set  forth  In 
the  complaint,  and  also  the  procedure  by 
which  the  plaintiff  is  attempting  to  obtain 
relief.  "The  demurrer  admits  the  forts 
averred,  and  no  others,  and  there  Is  no  way 
known  to  the  law  whereby  other  facts  may 
be  Imported  Into  the  Issue  tendered  by  the 
demurrer,  or  whereby  that  issue  can  be- 
come other  than  one  as  to  the  sufficiency  of 
the  allegations  of  .the  complaint  as  they  are 
made."  Ryan  v.  Knights  of  Columbus,  82 
Conn.  92,  72  AtL  674.  For  these  reasons  we 
cannot  make  use  of  certain  facts  set  forth 
In  a  special  finding  of  the  court  below,  and 
the  motion  to  have  the  same  stricken  from 
the  record  Is  allowed. 

[2,  31  It  can  be  stated,  without  discussion, 
that  the  complaint  in  the  present  case  sets 
forth  facts  which.  If  true,  furnish  a  sub- 
stantial foundation  for  a  claim  for  relief. 
It  is  not  absolutely  essential  for  the  plaintiff 
to  rest  her  application  upon  any  statutory 
provision  for  granting  new  trials  for  rea- 
sonable cause.  On  the  contrary.  If,  as  the 
defendant  now  claims,  there  Is  no  adequate 
remedy  at  law,  she  may  rely  upon  the  gen- 
eral equity  powers  Inherent  in  the  court  to 
which  her  application  is  addressed.  This 
jurisdlrtion  will  be  exercised,  when  to  en- 
force a  judgment  recovered  Is  against  con- 
science, and  where  the  applicant  had  no  op- 
portunity to  make  defense,  or  was  prevented 
by  accident,  or  the  fraud  or  improper  man- 
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agement  of  the  opposite  party,  and  without 
fault  on  his  own  part.  Carrlngton  v.  Hola- 
blrd,  17  Conn.  537;  Jarvls  v.  Martin,  77 
Conn.  20,  58  Atl.  15.  See,  also,  Smith  v. 
Hall,  71  Conn.  427,  42  AtL  86. 

[4]  But  the  defendant  contends  that  the 
plaintiff's  remedy,  If  any,  is  purely  statutory, 
and,  as  bearing  upon  the  right  of  the  ploln- 
tUC  to  maintain  her  action  in  its  present 
form  and  at  this  time,  the  defendant  Insists 
that  this  is  exclusively  controlled  by  chap- 
ter 76  of  the  Public  Acts  of  1916,  which 
amends  section  748  of  the  General  Statutes. 
The  Public  Act  of  1916  provides  that: 

"Any  judgment  rendered  or  decree  passed  upon 
B  default,  or  nonsnit,  in  the  superior  court,  court 
of  common  pleas,  district  court  of  Waterbury, 
or  in  any  city  court,  may  be  set  aside  within 
four  months  succeeding  the  date  on  which  it  was 
rendered  or  passed,  and  the  cause  reinstated  on 
the  docket." 

The  defendant  In  this  connection  now' 
claims  that,  since  more  than  five  months 
had  elapsed  after  the  judgment  was  ren- 
dered In  the  first  action,  before  the  com- 
plaint now  before  ns  was  issued,  the  limita- 
tion of  the  act  of  1915  applies.  The  remedy 
provided  by  section  748,  as  amended  by  the 
act  of  1916,  is  not  exclusive.  This  act 
should  be  read  in  the  light  of  section  815  of 
the  General  Statutes,  which  provides  that: 

"The  superior  court,  court  of  common  pleas, 
district  court  of  Waterbury,  and  any  city  court, 
may  grant  new  trials  of  causes  that  may  come 
before  them  respectively,  for  mispleading,  the 
discovwy  of  new  evidence,  want  of  actual  notice 
of  the  suit  to  any  defendant,  or  of  a  reasonable 
opportunity  to  appear  and  defend,  when  a  just 
defense  in  whole  or  part  existed;  or  for  other 
reasonable  cause,  according  to  the  usual  rules  in 
such  cases." 

These  two  sectitHis  are  not  in  conflict  or 
incompatible.  In  the  Revisions  of  1875  and 
1888,  these  enactments,  substantially  in  their 
present  form,  stood  together;  section  748 
following  section  815.  The  former  then  was 
much  narrower  In  its  scope  than  the  latter. 
Section  748  simply  dealt  with  judgments  by 
default,  and  provided  a  simple  and  expedi- 
tious remedy,  when  such  a  judgment  had 
been  rendered,  to  set  it  aside  and  reinstate 
the  case  on  the  docket  as  though  it  was  still 
pending. 

An  authority  Is  expressly  given  In  general 
terms  by  section  815  to  grant  new  trials  in 
a  certain  class  of  cases  which,  by  Implica- 
tion, necessarily  Includes  Judgments  by  de- 
fault. This  authority  can  be  taken  away  In 
a  particular  case  only  by  an  explicit  enact- 
ment, which  is  not  to  be  found  in  the  Public 
Act  of  1915.  Actions  for  new  trials  may  be 
commenced  at  any  time  within  three  years 
next  after  the  rendition  of  the  judgment 
complained  of.  Section  1117,  General  'Stat- 
utes, Revision  of  1902.    As  the  present  case 


was  commenced  within  about  five  months 
after  the  rendition  of  the  Judgment  In  ques- 
tion, It  necessarily  follows  that  the  plaintiff 
has  not  lost  her  right  to  maintain  the  pres- 
ent action  by  any  statutory  limitation. 

There  is  error,  the  judgment  is  set  aside, 
and  the  canse  Is  remanded  for  farther  pro- 
ceedings according  to  law. 

The  other  Judges  concurred. 


GRIFFIN  V.  WOOD. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
17, 1918.) 

1.  Highways  €=>184(S)  —  Atjtomobii«  Aocr- 

DENT8— FaILUBH!  TO  GiVE  WAESINO — QUES- 
TIONS OF  Fact. 
Defendant,  whose  automobile  struclc  a  pedes- 
trian in  a  highway  27  feet  wide,  at  night,  while 
another  automobile  was  passing  in  the  opposite 
direction,  was  not,  as  a  matter  of  law,  requinvl 
by  Gen.  St.  1918,  Si  1584,  1588.  to  reduce  his 
speed,  or  blow  his  horn ;  his  exercise  of  reason- 
able care  being  for  the  jury. 

2.  Tbial  «=»312(2)— Conduot  of  Judge— Ix- 
btbuctions. 

In  an  action  for  injuries  through  beinc 
struck  by  defendant's  automobile,  it  was  not 
error  to  recall  the  jury  and  instruct  them  that 
plaintiff  could  not  recover  for  any  act  of  neg- 
ligence not  set  up  in  the  complaint. 

8.  Highways  €=>184(4)— Automobile  Acci- 
dents— Instructions— BuBDEN  of  Proof. 
Where  a  pedestrian,  claimed  by  defendant 
to  have  been  intoxicated,  was  killed  by  defend- 
ant's automobile  on  a  highway,  it  was  error  to 
charge  that  the  question  was  whether  plaintiff 
had  shown  the  jury  by  a  fair  preponderance  of 
evidence  that  deceased  was  not  intoxicated  at 
the  time  of  the  accident. 

4.  Negligence  €=3136(29)— "Nboligknck  Per 

Se"— Intoxication. 
Intoxication  is  not  "negligence  per  ae." 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence Per  Se.] 

Appeal  from  Superior  Court,  New  Haven 
County;  William  L.  Bennett,  Judge. 

Action  by  Patrick  J.  Griffin,  administrator, 
against  Morton  M.  Wood,  to  recover  for 
death  by  negligence.  Judgment  for  defmd- 
ant,  and  plaintiff  appeals.  Error,  and  new 
trial  ordered. 

The  plaintiff's  intestate,  while  walking  In 
the  highway,  was  killed  by  a  motorcar  oper- 
ated by  the  defendant  which  approached  the 
decedent  from  behind.  The  accident  occur- 
red about  10  o'clock  on  a  cloudy  moonlit 
night,  and  at  or  about  the  time  that  another 
motorcar  coming  from  the  opposite  direction 
was  passing  by  the  scene  of  the  acddeuf. 
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The  highway  «t  that  point  consisted  of  a 
central  strip  of  warrenlte  17  feet  wide  and  a 
strip  of  gravel  5  feet  n^de  on  either  side  of 
it  Plaintiff  claimed  that  the  decedent  and 
his  companlcms  were  walking  on  the  right- 
hand  side  of  the  highway,  and  upon  the 
right-hand  side  of  the  strip  of  gravel,  when 
the  defendant's  car  rushed  iipwi  them  at 
high  speed  without  any  warning.  Defendant 
claimed  that  his  car  was  on  the  right-band 
side  of  the  warrenlte,  and  not  upon  the  grav- 
el, that  he  was  proceeding  at  a  moderate  rate 
of  speed,  that  there  'was  ample  room  on  the 
strip  of  gravel  for  pedestrians,  and  that  the 
decedent,  at  a  moment  when  the  defendant 
was  dazzled  by  the  lights  of  the  other  car, 
suddenly  stepped  out  on  the  warrenlte  so  far 
as  to  be  struck  by  the  left-hand  forward  lamp 
of  the  defendant's  car,  in  spite  of  the  de- 
fendant's effort  to  stop.  Defojdant  also 
claimed,  and  offered  evidence  to  prove,  tba^ 
the  decedent  was  Intoxicated  at  the  time. 
In  regard  to  this  (jnestlon  of  Intoxication  the 
court  charged  the  Jury  as  follows: 

"Here  I  may  refer  to  yoa  the  claims  that 
bare  been  made  in  regard  to  the  dninkenneBs  of 
the  deceased.  Of  coarse,  no  one  has  claimed, 
and  no  one  can  claim,  that,  in  and  because  the 
deceased  was  intoxicated,  the  defendant  had  a 
right  to  ran  over  him.  Such,  of  course,  is  not 
the  law.  Ton  will,  of  course,  first  determine, 
in  looking  at  this  part  ot  the  case,  whether  any 
intoxication  has  been  proven,  or  rather  whether 
the  plaintiff  has  shown  to  you  by  a  fair  pre- 
ponderance of  evidence  that  the  deceased  was 
not  intoxicated  at  the  time  ;  *  •  *  but,  how- 
ever that  may  be,  of  course  that  is  a  matter  for 
TOO  to  decide,  intoxication  has  no  particular 
bearing  ui>on  the  matter,  except  possibly  in 
one  way:  It  is  not  whether  the  man  was  in- 
toxicated, but  his  position  upon  the  highway, 
which  is  the  main  fact.  If  he  was  intoxicated, 
and  yet  was  walking  on  the  extreme  right  of  the 
highway,  and  was  there  run  over,  really  the 
qoestion  of  intoxication  would  not  have  any 
bearing,  because  it  is  not  really  the  question  of 
whether  he  was  intoxicated,  but  where  he  was, 
and  what  he  was  doing,  at  the  time  he  was  hit 
So,  if  he  was  out  upon  the  warrenite — suppose 
be  ran  out  in  front  of  the  automobile,  as  was 
claimed  might  possibly  happen  by  counsel,  it  is 
not  that  he  was  intoxicated  and  ran  out,  bat 
the  fact  that  he  ran  out,  that  he  was  there,  that 
be  appeared  suddenly  in  front  of  the  automobile, 
which  is  the  material  fact.  Ibe  only  bearing, 
really,  of  the  proof  of  intoxication,  would  be 
the  probability  of  a  drunken  man  doing  that  act; 
that  is,  staggering  out  in  front  of  that  automo- 
bile, as  tending  to  prove  the  fact  that  he  did 
stagger  out  in  front  of  the  automobile." 

Comellns  J,  Danaher,  of  Merlden,  for  ap- 
pellant. 

Charles  S.  Hamilton,  of  New  Haven,  for 
appellee. 

BEAOH,  3.  (after  stating  the  facts  as 
above).  [1]  The  court  did  not  err  in  charg- 
ing the  Jury  In  substance  that  the  defendant 
iras  not  aa  a  matter  of  law  required  by  sec- 


tions 1534  and  1638,  G.  S.  1918,  to  reduce  his 
speed  or  blow  his  horn  under  the  circum- 
stances of  this  case,  but  that  the  question  for 
the  Jury  to  consider  was  whether  in  the  ex- 
ercise of  reasonable  care  he  ought  to  have 
done  so. 

[I,  3]  Nor  was  It  error  for  the  court  to  re- 
call the  jury  and  instruct  them  that  the 
plaintiff  could  hot  recover  for  any  act  of 
negligence  not  set  up  In  the  complaint  The 
third  assignment  of  error,  relating  to  that 
portion  of  the  charge  above  quoted,  seems  to 
be  well  taken.  It  is  true,  as  the  court  points 
out,  that  the  only  importance  of  the  alleged 
intoxication  of  the  deceased  was  that,  if  true, 
it  strengthened  the  probability  of  the  defend- 
ant's claim  that  the  plaintiff  staggered  out 
in  front  of  the  defendant's  automobile.  In 
that  connection  it  was  of  great  importance, 
and  the  court  was  in  error  in  saying  that 
the  question  waa  whetlier  the  plaintiff  liad 
shown  the  Jury  by  a  fair  preponderance  of 
evidence  that  the  deceased  was  not  intoxi- 
cated. 

[4]  Intoxication  is  not  negligence  per  se, 
and  it  was  therefore  no  part  of  the  plaintifTs 
cise  to  show  that  the  deceased  was  not  in- 
toxicated at  the  time.  Intoxication,  In  this 
case,  was  simply  an  alleged  fact  whicb  the 
defendant  sought  to  prove,  because  it  tended 
to  confirm  his  vendon  of  the  accidoit,  and  by 
attempting  to  prove  it  the  defendant  volun- 
teered to  prove  it  by  a  fair  preponderance  of 
all  the  evidence  I>earing  on  that  particular 
fact. 

There  is  error,  and  a  new  trial  is  orderedl 

The  other  Judges  concurred. 


STATE  T.  BRASSiO. 

(Supreme  Judicial  Court  of  Maine.     Dee.  20, 
19ia) 

ESxceptions  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Bartholomeo  Erasmo  was  convicted  of  il- 
legally transporting  intoxicating  liquors,  and 
he  excepts.    Exceptions  overruled. 

Carroll    Ij.  Beedy,  Co.  Atty.,  of  Portland, 
for  the  State. 
W.  O.  Whelden,  of  Portland,  for  defendant 

PER  CURIAM.  Complaint  ailing  iUe- 
gal  transportation  of  Intoxicating  liquors. 
The  case  was  opened  to  the  Jury,  and  at  the 
close  of  the  state's  evidence  the  respondent 
filed  a  motion  for  the  court  to  direct  a  ver- 
dict for  the  respondent.  The  motion  was 
denied,  to  which  ruling  the  respondent  ex- 
cepted. The  Jury  found  the  respondent 
guilty.  After  the  verdict,  and  before  Judg- 
ment, the  respondent  also  filed  a  motion  in 
arrest  of  Judgment,  wliich  was  also  denied 
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by  the  court,  to  whldi  ruling  the  respondent 
excepted.  The  case  is  now  before  this  court 
on  the  respondent's  exceptions. 

We  think  the  evidence  is  ample  to  sustain 
the  verdict  of  the  jury,  and  we  bav^  examin- 
ed  the  complaint,  which  seems  to  us  to  suf- 
ficiently describe  the  offense.  State  v.  Lash- 
ns,  79  Me.  641,  543,  11  Atl.  604;  Com.  t. 
Hutchinson,  6  Allen  (Mass.)  695. 

Exceptions  overruled. 


GORDON  T.  HUTOHINS  et  al. 

(Supreme  Judicial  Court  of  Maine.     Jan.  14, 
1919.) 

1.  Vendob  and  Pttbchaskb  «=»341(4)— Mib- 

BEFBESKNTATIOnS— WAIVBB— EVIDENOK. 

Two  years'  occupation  and  cultivation  ot 
farm  purchased  by  plaintiff  from  defendants, 
with  opportunity  to  acquire  knowledge  of  falsity 
of  theii*-  representations,  and  her  expressed  in- 
tent to  carry  out  contract,  held  evidence  of 
waiver  by  purchaser  of  any  misrepresentations, 
to  which  jury  should  have  been  allowed  to  give 
proper  weight. 

2.  Vendob  and  Pubohabbb  $=s>341(4)  —  Be- 
BCIB810N— Delay— QuxsnoN  fob  Jitbt. 

In  assumpsit  by  purchaser  of  farm  claim- 
ing rescissicm  on  account  of  seller's  fraudulent 
representations,  question  of  whether  evidence 
disclosed  sufficient  grounds  for  delay  in  rescind- 
ing contract  held  for  jury. 

8.  JuDGitSKT  «=>570(3)— Bab— NoNBDiT. 

Sellers  of  farm  sued  in  assumpsit  by  pur- 
chaser claiming  that  contract  was  rescinded 
because  of  fraudulent  representations  substan- 
tially the  same  as  were  set  forth  in  her  prior 
action  for  deceit,  In  which  she  took  voluntary 
nonsuit,  held  not  estopped  by  prior  record,  they 
having  set  up  rescission  as  special  defense,  to 
deny  any  rescission  of  contract. 

4.  Estoppel  iS=>68(2)  —  Estoppel  in  Pai»— 
Taking  Position  in  Pbiob  Action. 
Sellers  of  farm,  who.  In  purchaser's  prior 
action  for  deceit  against  them,  set  up  rescission 
of  contract  os  defense,  held  not  precluded,  in 
purchaser's  action  for  assumpsit,  by  any  estop- 
pel in  pais  from  changing  their  position  and 
claiming  contract  was  not  rescinded ;  essen- 
tial dement  of  ignorance  of  true  fact  on  part 
of  purchaser  being  wanting. 

6.  Estoppel  «=»e8(2)  —  Estoppel  in  Pais— 
Position  in  Judicial  Pboceedino. 
General  rule  is  that  one  may  not,  to  prej- 
udice of  other  party,  deny  any  position  taken 
in  judicial  proceeding,  at  least  during  that  pro- 
ceeding, nor,  if  successfully  maintained,  in  any 
subsequent  proceeding  between  same  parties 
or  their  privies  involving  same  subject-matter. 

6.  Estoppel  «=»68(2)  —  Estoppel  in  Pais— 
Position  in  Judicial  PBocEEDiNas. 
In  event  of  dismissal  of  action   in  which 
litigant  took  certain  position  without  any  bind- 


ing judgm^it,  aa  In  case  of  nonsuit,  fact  that 
such  position  was  taken  may  be  admissible  aa 
evidence  in  subsequent  action,  but  is  not  cooda- 
sive  by  virtue  of  any  doctrine  of  estoppel. 

7.  Pleading  €=384— Special  Mattebs  of  Dk- 
FEN  BE— Double  Pleading. 

In  action  of  deceit  by  purchaser  of  farm, 
sellers  were  properly  permitted  to  plead  double, 
under  their  brief  statement  of  special  matters 
of  defense  that  contract  had  been  rescinded, 
etc.,  and  that  alleged  fraud  had  been  waived. 

8.  Vendob  and   Pdbckaseb  4=>33— Misbkp- 
BE8ENTATI0NS— Reliance. 

Unless  fraudulent  representations  by  sell- 
ers were  relied  on  by  purchaser  of  farm,  they 
cannot  serve  as  basis  for  recovery  of  i>ay- 
ments. 

0.  Vendob  and  Pubchaseb  «=»42— Fkattd — 
Waiveb. 
Purchaser  of  farm  under  misrepresentatioiia, 
who   thereafter  occupied   premises   for   a    long 
time,  waived  any  fraudulent  representations. 

10.  Vendob  and  Pubchases  «s»119— Skasoh- 
ABLE  Rescission. 
Rescission  of  contract  for  purchase  of  farm 
as  having  been  induced  by  fraudulent   misrep- 
resentations must  be  seasonably  made. 

Motion  and  Exceptions  from  Superior 
Court,  Kennebec  County,  at  Law. 

Action  of  assumpsit  by  Olga  M.  Gordon 
against  W.  D.  Hutchlns  and  W.  R.  Kendall. 
resulting  In  verdict  for  plaintiff.  On  defend- 
ants' motion  for  new  trial  and  their  excep- 
tions. Exceptions  sustained,  motion  sustain- 
ed, and  verdict  set  aside. 

Argued  before  CORNISH,  O.  J.,  and  HAN- 
SON, DUNN,  MORRILL,  WILSON,  and 
DEAST,  JJ. 

George  W.  Heselton,  ot  Gardiner,  tor  plain- 
tiff. 

Williamson,  Burleigh  &  McLean,  of  Augus- 
ta, for  defendants. 

WIL90N,  J.  In  tbe  spring  of  1912,  the 
plaintiff  negotiated  for  the  purchase  of  a 
farm  of  the  defendants,  and  on  the  Ist  day 
of  June,  1912,  received  from  the  defendants 
a  bond  bearing  date  of  May  8, 1912,  to  deliver 
to  the  plaintiff  a  deed  of  the  premises  upon 
the  payment  of  the  purchase  price  in  ac- 
cordance with  the  conditions  of  the  bond. 
The  plaintiff  entered  into  the  occupancy  of 
the  premises  on  or  about  the  15th  day  of 
May,  1912,  end  continued  to  occupy  and  car- 
ry on  the  farm  nntll  at  least  December  3, 
1914,  when  her  counsel  notified  the  defend- 
ants by  letter  that  she  rescinded  her  agree- 
ment to  purchase  on  the  ground  of  fraud. 

Following  a  surrendering  up  or  abandon- 
ment of  the  premises,  the  plaintiff  brought  an 
action  of  deceit,  alleging  fraudulent  repre- 
sentations by  the  defendants  of  substsntlally 
the  same  tenor  as  those  set  forth  In  the  case 
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at  bar.  To  this  action  of  deceit  the  defend- 
ants pleaded  tbe  general  Issne,  and  a  brief 
statement  of  special  matters  of  defense, 
among  which  were: 

(1)  That  the  defendants  lud  rescinded  the 
contract,  and  surrendered  up  tbe  premises, 
which  had  been  sold  by  the  defendants. 

(2)  That  the  alleged  fraud  had  been  waiv- 
ed by  the  plaintiff  by  reason  of  her  contln- 
ning  nnder  the  contract  and  requesting  and 
receiving  an  extension  of  time  for  payment, 
after  discovery  of  the  alleged  fraud,  that 
the  plaintiff  had  committed  waste  on  the 
premises,  and  had  finally  abandoned  them. 

At  the  October  term,  1916,  wltii  the  con- 
sent of  the  plaintiff's  counsel  an  entry  of 
nonsuit  was  made,  whereupon  the  plaintiff 
then  brought  tlte  present  action  of  assumpsit, 
nnder  which  she  now  claims  that  the  con^ 
tract  of  purchase  was  rescinded  by  reason 
of  substantially  tlM  same  fraudulent  repre- 
saltations  as  were  set  forth  in  her  prior  ac- 
tion of  deceit. 

To  this  action  the  defendants  liave  plead- 
ed the  general  issue  with  a  brief  statement 
of  special  matters  of  defense,  among  which 
were  tbe  following:  (1)  That  the  fraud,  if 
any,  liad  been  waived  after  discovery;  (2) 
that  the  contract  was  never  legally  rescind- 
ed ;  (3)  that  the  plaintiff  by  bringing  her  pre- 
vious action  of  deceit  had  elected  her  remedy 
and  was  estopped  from  bringing  tbe  present 
action.  The  jury  at  nisi  prius  found  that 
tbe  plaintiff  was  mtitied  to  recover  of  the 
defendants  the  sum  of  $1,331.24.  The  case 
comes  before  tills  court  on  motion  of  the 
defendants  for  a  new  trial  on  the  usual 
grounds  and  on  exceptions  by  the  defmd- 
ants. 

The  plaintiff  In  her  declaration  has  made 
at  least  nine  distinct  allegations  of  fraud- 
olent  representations  as  inducements  for  her 
mterlng  into  the  agreement  to  purchase. 
Tbe  defendants,  however,  point  out  that  her 
husband  acting  as  her  agent  visited  the  farm 
for  tbe  purpose  of  inspecting  it  prior  to  tbe 
parcbasing;  that  she  occupied  the  premises 
for  two  seasons  without  a  word  in  a  con- 
siderable volume  of  correspondence  as  to 
any  claim  of  fraud,  although  the  alleged 
shortcomings  were  frequently  urged  as  ex- 
cuses for  failure  to  meet  her  payments  on 
the  purchase  price  and  interest;  and  that 
it  was  not  till  the  spring  of  1914,  and  the 
defendants  insisted  on  payments  being  made, 
that  tbe  first  claim  of  fraud  appears  in  the 
correspondence. 

It  is  urged  l>y  counsel  for  the  plaintiff  that 
she  was  kept  quiet  by  oral  promises  of  ad- 
justment. Tliis  is  denied  by  the  defendants, 
and  there  is  at  least  no  direct  evidence  of 
It  in  the  case;  and  the  letters  of  the  plain- 
tiff's husband  and  agent  contain  no  sugges- 
tion of  an  intent  to  avoid  her  contract  until 
the  sptiag  of  1914,  tliough  it  may  appear 
that  the  fruits  of  their  labor  fell  somewhat 
abort  of  their  antidpationa. 


[1]  The  scope  of  an  opinion  does  not  per- 
mit an  analysis  of  all  the  evidence.  Without 
deciding  whether  the  evidence  that  the  fraud- 
ulent representations  were  made  as  alleged 
was  "clear  and  convincing"  as  is  required  un- 
der the  decisions  of  this  court  (Strout  v. 
Lewis,  104  Me.  65,  67,  71  Atl.  137;  Bixler 
V.  Wright,  116  Me.  133,  135,  100  Atl.  467,  L. 
R.  A.  1917F,  633;  Jones  v.  Shiro,  116  Me. 
512,  102  Atl.  76),  we  feel  that  after  two 
years  of  occupation  and  cultivation  of  this 
farm,  with  the  opportunity  for  acquiring 
knowledge  of  the  falsity  of  the  representa- 
tions, if  any  such  were  made,  as  to  the 
amount  of  hay  and  apples  produced  on  the 
premises  the  year  prior  to  the  purchase,  with 
l)er  expressed  intent  from  time  to  time  of 
carrying  out  the  contract,  her  payments  on 
account  of  the  purchase  price  and  interest, 
with  requests  for  extension  of  time  of  mak- 
ing payments,  tbe  defendants'  waivers  of 
time  of  payments,  there  was  evidence  of  a 
waiver  by  tibe  plaintiff  of  any  misrepresenta- 
tions as  to  the  property,  to  which  the  Jury, 
under  the  rulings  of  the  court,  did  not  give 
proper  weight. 

[2]  Again,  granting  the  claim  of  the  plain- 
tiff that,  notwithstanding  the  place  cut  only 
8  tons  English  hay  in  1912,  and  7  tone  in 
1913,  and  the  many  other  respects  in  which 
she  now  claims  it  fell  short  of  the  represen- 
tations, her  suspicions  as  to  its  failure  to 
produce  25  tons  of  English  hay  and  $60  to 
$60  worth  of  apples  in  1911  were  not  aroused 
till  the  middle  of  the  haying  season  of  1914, 
when  inquiries  were  made  of  the  neighbors, 
the  Jury  should  have  been  allowed  to  pass 
upon  the  question  of  whether  the  evidence 
disclosed  sufficient  grounds  for  delay  in  re- 
scinding the  contract  till  December,  1914. 
EJstey  v.  Whitney,  112  Me.  13].,  90  Atl.  1093 ; 
Olark  V.  Stetson,  118  Me.  276,  93  AU.  741; 
Either  v.  Packard,  110  Me.  306,  816,  98 
Atl.  929. 

[31  The  Jury,  lx>wever,  were  precluded 
from  considering  this  phase  of  the  case  by 
the  ruling  of  the  court  that,  owing  to  the 
defendants  setting  up  as  a  defense  under 
their  brief  statemmt  in  the  former  suit  that 
the  contract  had  l>een  rescinded,  they  were 
now  estopped  in  this  action  from  denying  it, 
and  tliat  it  must  be  treated  as  a  rescinded 
contract  By  this  ruling  the  jury  were  Ui 
effect  also  precluded  from  considering  wheth- 
er or  not  there  liad  been  a  waiver  by  the 
plaintiff  of  any  misrepresentations  which 
they  found  to  have  been  made ;  the  inference 
t)elng  that.  If  there  was  a  rescission,  there 
coidd  have  been  no^  waiver  of  the  fraud. 
We  think  there  was  error  in  this  ruling.  If 
the  question  of  waiver  and  rescission  had 
been  submitted  to  the  jury  under  proper  in- 
structions, they  might  have  reached  a  dif- 
ferent conclusiiHk 

The  ruling  of  tbe  court  upon  the  effect  of 
the  defendants'  plea  of  rescission  in  the  for- 
mer case  appears  to  have  been  based  upon 
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the  assumption  that  tbe  issue  of  whether  or 
not  there  was  a  legal  rescission  of  the  con- 
tract was  then  decided,  that  the  entry  of 
nonsuit  was  In  the  nature  of  a  Judgment 
based  upon  that  finding,  and  that  the  ques- 
tion of  rescission  between  these  parties  is 
now  res  Judicata.  Neither  the  evidence  l)e- 
fore  this  court,  nor  the  legal  effect  of  the 
entry  of  nonsuit,  seems  to  warrant  tliat  as- 
sumption. From  the  printed  case  it  appears 
that  it  was  a  voluntary  nonsuit  consented  to 
by  the  plaintiff's  counsel,  upon  tbe  suggestion 
of  the  court  that  she  had  misconceived  her 
remedy,  do  doubt  to  save  her  own  right  to 
bring  a  new  action  and  avoid  an  estoppel  by 
election  of  her  remedy.  We  do  not  mean  to 
Imply,  however,  that  the  result  would  have 
Ijeen  different  if  the  nonsuit  had  been  order- 
ed by  the  court  against  the  objection  of  the 
plaintiff. 

E^stoppels  are  of  three  kinds:  By  record, 
by  deed,  and  in  pais.  Tbe  record  of  a  court 
creates  two  estoppels:  One,  as  a  memorial, 
or  record,  of  the  proceedings  which  all  the 
world  is  estopped  from  denying;  and,  two, 
as  a  record  of  the  fact  enrolled  or  Issue 
decided  or  in  other  words,  of  a  Judgment 
of  tbe  court,  which  only  estops  the  parties 
and  their  privies  to  the  action,  except  in 
the  case  of  Judgments  in  rem.  Bigelow  on 
Estoppel  (6th  Ed.)  pt.  1,  c  1.  That  the  for- 
mer action  between  these  parties  was  dis- 
posed of  by  a  nonsuit  all  the  world  is  es- 
topped to  deny.  Bigelow  on  Estoppel  (6th 
Ed.)  p.  36 ;  WUlard  v.  Whitney,  49  Me.  235 ; 
Davis  V.  Smith,  79  Me.  358,  10  Atl.  55.  It 
seems  equally  well  settled  that  no  issue  be- 
tween tbe  parties  thereby  became  res  Judi- 
cata. 3  Blackstone,  pp.  296,  377;  Knox  v. 
Waldoborough,  6  Me.  (6  Greenl.)  185 ;  Loomis 
V.  Green,  7  Me.  (7  Greenl.)  386,  391;  Lord 
V.  Chadbourne,  42  Me.  429,  443,  66  Am.  Dec. 
290 ;  Pendergrass  v.  York  Manufacturing  Co., 
76  Me.  509,  513;  Morgan  t.  BUbs,  2  Mass. 
Ill;  Bridge  v.  Sumner,  1  Pick.  (Mass.)  371; 
Haskell  V.  Friend,  196  Mass.  198,  200,  81  N. 
E.  962;  Homer  v.  Brown,  16  How.  365,  14 
L.  Ed.  970;  Manhattan  Life  Insurance  Co. 
V,  Broughton,  109  C.  S.  121,  124,  125,  3  Sup. 
Ct.  99,  27  L.  Ed.  878;  United  States  v.  Par- 
ker, 120  U.  S.  89,  93,  7  Sup.  €t.  454,  30  L. 
Ed.  601.  We  think  neither  party,  there- 
fore, is  estopped  by  the  record  from  taking 
any  of  the  positions  assumed  by  their  re- 
spective pleadings  in  this  case. 

[4]  Does  the  setting  up  by  the  defendants 
of  a  rescission  of  tbe  contract  as  one  of 
their  defenses  under  their  brief  statement  tn 
the  former  action  of  deceit  constitute  an 
estoppel  in  pais?  Estoppels  in  pais,  while 
not  unknown  to  the  common  law  (Cloke's  Litt. 
p.  352),  were  apparently  limited  In  their  ap- 
plication. Their, wide  and  general  recogni- 
tion in  modem  practice  has  grown  out  of  the 
application  of  equitable  principles  and  their 
adoption  by  courts  of  law.    None  of  the  facta 


in  this  case  are  among  those  recognized  at 
common  law  as  creating  an  estoppel  in  pais. 
Coke's  Litt.  supra.  To  constitute  an  estop- 
pel in  pals,  or  an  "equitable  estoppel,"  as  it 
Is  sometimes  termed  In  modem  practice,  all 
the  elements  mast  be  present,  among  which 
is  ignorance  of  the  trae  fact  on  the  part  ol 
the  party  claiming  the  estoppel.  Rogers  v. 
Street  Railway,  100  Me.  86,  93,  60  AtL  713, 
70  L.  R.  A.  574;    Pomeroy,  Equity,  vol.  2, 

I  810;  Hobbs  v.  Parker.  81  Me.  143,  152; 
Pond  V.  Pond's  Est,  79  Vt.  352,  66  Atl.  97, 
8  L.  R.  A.  (N.  S.)  212;  Campbell  v.  Golden 
Cycle  Mtoing  Co.,  141  Fed.  610,  616,  73  C.  C. 
A.  260;  Crary  v.  Dye,  208  U.  8.  515,  521, 
28  Sup.  Ct.  360,  52  L.  EM.  595.  This  element 
was  entirely  lacking  In  this  case.  The  plain- 
tiff was  equally  as  cognizant  of  the  facts 
concerning  the  alleged  rescission  as  the  de- 
fendants. She  claimed  it  herself,  as  her 
counsel's  letter  of  December  8,  1914,  to  tbe 
defendants  showed.  There  was  no  fraud 
practiced  upon  her  In  this  respect.  The  de- 
fendants' pleadings  gave  notice  that  as  a 
defense  to  her  action  they  also  relied  upon  a 
waiver  of  tbe  fraud  alleged  in.ber  declara- 
Uon. 

[6,  6]  Under  the  bead  of  "Estoppels,"  or 
"Quasi  Estoppels,"  as  they  are  termed  by 
some  of  tbe  antboritljes  (Bigelow  on  Estop- 
pel, p.  788;   Am.  &  Eng.  Ency.  of  Law,  vol. 

II  [2d  Ed.]  p.  446),  are  considered  .the  effect 
of  a  position  taken  in  a  Judicial  proceeding, 
either  by  stipulations,  admissions,  or  in  tbe 
pleadings;  and  tbe  general  rule  is  that  one 
may  not  to  the  prejudice  of  the  other  party 
deny  any  position  taken  in  a  Judicial  pro- 
ceeding at  least  during  that  proceeding,  nor, 
if  successfully  maintained,  in  any  subsequent 
proceeding  between  tbe  same  parties  or  their 
privies  involving  the  same  subject-matter — 
Aiiegans  contraria  non  est  audiendus.  Bige- 
low on  Estoppel  (6th  Ed.)  789,  790 ;  Davis  v. 
Wakelee,  156  U.  S.  680,  689,  15  Sup.  Ct.  555, 
39  L,  Ed.  578;  Lackmann  v.  Kearney,  142 
Cal.  112,  75  Pac  668;  Comstock  v.  East- 
wood, 108  Mo.  41,  50,  18  S.  W.'39;  Mc^ 
Queen's  Appeal,  104  Pa.  596,  49  Am.  Rep. 
592;  Caldwell  v.  Smith,  77  Ala.  157,  165. 
In  the  event  of  a  dismissal  of  the  action,  in 
which  the  position  was  takoi,  without  any 
binding  Judgment,  as  in  case  of  a  nonsuit, 
the  fact  that  such  a  position  was  taken  in  a 
prior  action  may  be  admissible  as  evidence 
against  tbe  parties,  but  is  not  conclusive. 
Beatty  v.  Randall,  5  Allen  (Mass.)  441 ;  Wa- 
terman V.  Merrow,  94  Me.  237,  47  Atl.  157. 
Where,  however,  no  wrong  Is  done  tbe  court 
or  the  other  parties  to  tbe  cause  by  per- 
mitting a  change  of  position,  a  change  should 
in  principle  and  will  in  fact  be  allowed. 
Bigelow  on  Estoppel  (6th  Sd.)  790;  Green 
Bay  Canal  Co.  v.  Hewett,  62  Wis.  316,  327, 
21  N.  W.  216,  22  N.  W.  688. 

[7]  Tbe  defendants  in  the  former  action 
pleaded  double  under  their  brief  statement. 
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as  tbey  were  permitted  to  do.  Potter  v.  Tlt- 
eomb,  16  Me.  423,  425;  Adams  t.  Moore,  7 
Me.  (7  Gre«>nl.)  86;  Gordon  v.  Pierce,  11 
Ue.  213,  217;  Granite  State  Bank  t.  Otis. 
53  Me.  133.  134. 

Under  their  pleadings  In  that  action,  tbey 
could  have  Introduced  evidence  either  o<  re- 
scission or  a  waiver  of  the  fraud  which 
would  bar  readsalon.  The  plaintiff  Is  not 
prejudiced  by  the  defendants  denying  rescis- 
sion and  relying  en  a  waiver  of  the  fraud  In 
this  case.  Her  action  of  deceit  was  ti  pure 
misconception  of  her  remedy  from  Its  Incep- 
tion. She  herself  claimed  the  contract  was 
rescinded.  That  the  contract  was  terminat- 
ed either  by  rescission  on  her  part  or  by  her 
abandonment  and  rescission  by  the  defend- 
ants there  never  was  any  dlsputa  In  either 
case,  the  contract  as  a  basis  of  an  action 
for  damages  was  eliminated.  Her  action  of 
deceit  from  the  undisputed  evidence  was 
bound  to  fall  of  Its  own  weight  We  think 
she  Is  not  now  prejudiced  by  any  position 
taken  by  the  defendants  In  the  former  action. 

We  hold,  therefore,  that  no  principle  of 
the  law  of  estoppel  was  violated  by  the  de- 
fendants denying  rescission  In  this  case,  and 
sustain  the  defendants'  exception  to  the 
court's  ruling  that  the  contract  must  be 
treated  as  a  rescinded  contract. 

[1-11]  Upon  the  evidence  In  the  case,  we 
think  the  moHon  of  the  defendants  should 
also  be  sustained  upon  the  ground  that  It 
clearly  appears  that  either  the  alleged  fraud- 
ulent representations  were  not  relied  upon 
by  the  plaintiff,  or,  if  any  were  made  and 
relied  npon,  they  were  waived  during  her 
long  occupancy  of  the  premises,  and  that  her 
rescission  of  the  contract  was  not  season- 
ably made. 

We  do  not  consider  the  other  exceptions 
of  the  defendants. 

Entry  to  be: 

Exceptions  sustained. 

Motion  sustained. 

Verdict  set  aside. 


STATB  V.  BLAISDBLL. 

(Supreme  Judicial  Court  of  Maine.     Jan.  16, 
1019.) 

1.  Statutes  «s>241(2)  —  Penal  Statutes  — 
consibuction. 

Penal  statutes  are  strictly  construed,  bat  a 
(tatnte  declaring  an  act  to  be  a  felony  calls  for 
t  more  strict  construction  than  one  wMdi  de- 
dares  an  act  to  be  a  misdemeanor. 

2.  WATEB8   AITD    WATKB    COtTSSKS    $aBl04   — 

"Dramx"— '  'Cokbdpt'  '— Spbin  os. 
One  who  stirs  up  and  roils  the  water  of  a 
ipring  by  digging  into  the  mud  with  a  stick, 
does  not  "corrupt"  or  "defile"  the  water  within 


the  meaning  of  Rev.  St  c.  130,  i  1.  as  amended 
by  I«W8  1017,  c.  126. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Corrupt; 
Defile.] 

3.  Statctxs  «=>lSS-CoiT8TRConoN. 

The_  words  in  a  statute  are  to  be  taken  In 
their  -common  and  popular  sense,  unless  the  con- 
text shows  the  contrary. 

4.  StATDTEB    $=>184 — CONBTBUCTION. 

'  The  paramount  rale  in  the  constrnction  of 
statutes  is  that  not  only  the  intent  but  the 
policy,  of  the  Legislature  should  be  ascertained 
and  adopted. 

Exceptions  from  Superior  Court  Kennebec 
Oonnty,  at  Law. 

Allle  Blaladcll  was  convicted  of  unlawfully 
corrsptlng  the  waters  of  a  spring,  and  she 
excepts.    Exception  sustained. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBfiOOK,  WILSON, 
and  DBAST,  JJ. 

William  H.  Fisher,  Co.  Atty.,  of  Augusta, 
for  the  State. 

Williamson,  Burleigh  A  McLean,  of  Augus- 
ta, for  defendant. 

PHILBROOK,  J.  This  case  comes  before 
us  upon  exceptions,  several  In  number.  Aft- 
er the  testimony  for  the  state  was  submit- 
ted in  the  trial  court  the  respondent  moved 
that  the  presiding  Justice  direct  a  verdict 
in  her  favor  on  the  ground  that  the  state's 
evidence  was  lusuffldent  In  law  to  warrant 
a  conviction.  This  motion  having  been  de- 
nied, an  exception  was  allowed.  This  excep- 
tion Involves  interpretation  of  the  statute 
under  which  the  indictment  was  drawn  and 
our  conclusions  upon  this  exception  render 
examination  of  the  other  exceptions  unnec- 
essary. 

[1]  The  Indictment  charges  that  the  re- 
spondent on  the  26th  day  of  August,  in  the 
year  1018,  did  knowingly,  willfully,  and  fe- 
loniously defile  and  corrupt  the  waters  of  a 
certain  spring,  the  waters  of  which  spring 
were  then  and  there  used  for  domestic  pur- 
poses, by  then  and  there  digging  into  and 
stirring  up  the  bottom  and  sides  of  said 
spring  with  a  stick.  The  state  claims  a  vi- 
olation of  the  provisions  of  R.  S.  c.  130,  {  1, 
which  was  amended  by  chapter  126,  P.  L. 
1017.  The  amendment  enlarges  the  offense 
from  a  misdemeanor  to  a  felony,  and  was  In 
force  when  the  act  complained  of  was  com-- 
mitted.  While  the  rule  requiring  strict  con- 
struction of  penal  statutes  was  more  rigorous- 
ly applied  In  former  times,  when  the  nnmber 
of  capital  offenses  was  more  than  160,  yet 
the  rule  still  obtains,  and  is  so  well  recogniz- 
ed that  citation  of  authorities  Is  unnecessary. 
And  the  rule  is  equally  well  established  that: 
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"The  degree  of  strictness  applied  to  the  cob- 
struction  of  a  penal  statute  depends  in  great 
measure  upon  the  severity  of  the  statnte." 
Endlich  on  the  Interpretation  of  Statutes,  | 
334. 

As  a  corollary  to  this  nde,  It  toUows  that 
a  statute  declaring  an  act  to  be  a.  felony 
calls  for  a  more  strict  construction  than  one 
which  declares  an  act  to  be  a  misdemeanor. 

[2-4]  The  amended  statute,  for  the  viola- 
tion of  which  the  respondeat  was  convicted, 
reads  tbus: 

"Whoever  knowingly  and  willfully  poisons, 
d^es,  or  in  any  way  corrupts  the  waters  of 
any  well,  spring,  brook,  lake,  pond,  river  or  res- 
ervoir, used  for  domestic  purposes  for  man  or 
beast,  or  knowingly  corrupts  the  sources  of  any 
public  water  supply,  or  Uie  tributaries  of  said 
sources  of  supply  in  such  manner  aa  to  affect 
the  purity  of  the  water  so  supplied,  or  knowing- 
ly defiles  such  water  in  any  manner,  whether 
the  same  be  frozen  or  not,  or  puts  the  carcass 
ot  any  dead  animal  or  other  oflFensive  material 
in  said  waters,  or  upon  the  ice  thereof,  shall  be 
punished  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  for  any  term  of 
years." 

The  severity  of  tbis  statute  may  be  bet- 
ter appreciated  when  we  contemplate  that 
It  is  greater  than  those  defining  and  impos- 
ing punishments  for  manslaughter,  mayhem, 
or  assault  witb  intent  to  murder.  It  should 
therefore  be  Interpreted  with  a  degree  of 
strictness  commensurate  with  its  severity. 
The  statute  enumerates  different  acts  which 
may  constitute  the  crime  charged  against 
the  respondent,  but  the  indictment  selects 
from  those  acts  and  charges,  as  we  have 
already  seen,  that  she  defiled  and  corrupt- 
ed the  waters  of  the  spring  In  question  by 
digging  Into  and  stirring  up  the  bottom  and 
sides  of  the  sEild  spring  with  a  stick.  An 
examination  of  the  record  discloses,  from  the 
testimony  of  the  only  eyewitness  of  the  acts 
of  the  respondent,  that  she  had  a  stick  about 
4  feet  long,  and  perhaps  2  by  3  inches  as  to 
the  other  dimensions,  with  which  she  was 
stirring  up  the  water  of  the  spring  and  thus 
making  it  very  roily.  There  was  no  testi- 
mony that  the  stick  held  any  foreign,  delete- 
rious, or  poisonous  substance  or  matter  on  its 
surface.  In  short,  the  testimony  fails  to -dis- 
close the  introduction  into  the  water  of  any 
substance  or  thing  except  this  stick.  Was 
this  act  a  defilement  or  corruption  of  the 
water  within  the  meaning  of  the  statute  un- 
der consideration?  We  have  searched  in 
vain  for  judicial  definition  of  the  words 
"corrupt"  and  "defile"  when  used  in  a  crim- 
inal statute  as  they  are  employed  in  the  act 
under  contemplation.  We  therefore  first  ob- 
serve the  rule  that  words  in  a  statute  are  to 
be  taken  in  their  common  and  jiopular  sense, 
unless  the  context  shows  the  contrary.  State 
V.  Cumberland  Olub,  112  Me.  196,  91  Atl.  911. 
Turning  to  standard  lexicographers,  we  find 
the  verb  "corrupt,"  In  Webster's  New  Inter- 


national Dictionary,  to  be  defined  thus:  "To 
change  from  -  a  sound  to  a  putrid  or  putres- 
cent state;  to  putrify;  to  taint" — W&ile 
the  same  authority  says  that  "to  defile"  Is  "to 
pollute."  The  Standard  Dictionary  defines 
the  verb  "corrupt"  thus:  "To  cause  to  become 
putrescent  or  putrid ;  to  diange  from  good  to 
bad  In  any  jnallty;  to  contaminate" — and 
gives  synonymous  meaning  to  the  verb  "to 
defile."  The  Century  Dictionary  defines  the 
verb  "corrupt"  thus:  "To  vitiate  physically ; 
to  change  from  a  sound  to  a  putrid  or  putres- 
cent state" — while  the  same  authority  de- 
fines "to  defile"  as  meaning  "to  make  un- 
clean ;  to  befoul./  ^We  also  observe  the  rule 
which  Is  paramount  In  the  constructioii  of 
statutes,  namely,  that  not  only  the  Intent, 
but  the  policy  of  the  Legislature  should  be 
ascertained  and  adopted.  State  v.  Kanftnan, 
98  Me.  546,  57  Atl.  886. 

We  take  Judicial  knowledge  of  the  fact 
that  the  Legislature,  by  its  amendment  abore 
referred  to,  regarded  the  subject  of  such 
Imjjortance  that  the  emergency  clause  <*  the 
C!onstltutlon  was  Invoked  to  hasten  Its  enact- 
ment and  effect  Could  It  have  been  the  In- 
tent and  policy  of  that  body  to  Impose  so 
drastic  and  severe  a  punishment  upon  one 
who  merdy  stirred,  with  a!  clean  stldc,  tbe 
natural  soil  which  lined  the  sides  and  bottom 
of  a  spring  whose  waters  chanced  to  be  used 
for  domestic  purposes?  Was  it  not  rather, 
in  view  of  the  language  used  to  define  tbe 
felony  and  the  severe  punishment  Imposed, 
the  intent  and.  policy  of  that  body  to  prevent 
the  introduction  Into  domestic  waters  of  some 
foreign,  impure,  poisonous  substance  which 
would  change  those  waters  from  a  sound  to 
a  putrid  or  putrescent  state,  which  would 
taint  them,  which  would  vitiate  than  phys- 
ically, and  render  them  dangerous  or  per- 
haps deadly  for  domestic  use.  We  thliik 
these  questions  are  self-answering. 

An  interesting  case,  not  on  all  fours  with 
the  case  at  bar  to  be  sure,  but  supporting 
our  attitude,  Is  State  v.  Mitchell,  47  W.  Va, 
789,  35  S.  E.  845,  coming  from  the  Supreme 
Court  of  Appeals  of  West  Virginia.  In  that 
state  a  section  of  the  Code  (section  6364) 
prohibits  the  knowing  and  willful  throwing 
into  domestic  used  waters  of  "any  dead  ani- 
mal, carcass  or  part  thereof,  or  any  putrid. 
nauseous  or  offensive  substance,"  and  de- 
clares the  act  to  be  punishable  as  a  misde- 
meauOT.  Tbe  court  held  that  the  statute, 
being  penal,  should  be  construed  strictly 
and  literally,  that  no  person  is  to  be  made 
subject  to  it  by  implication,  and  all  doubts 
concerning  its  intefcpretation  are  to  pre- 
ponderate in  favor  of  the  accused.  In  that 
case  the  respondent  threw  sawdust  and  saw- 
mill waste  into  water  used  for  domestic  pur- 
poses.   The  court  said: 

"The  statute  imposes  imprisonment,  and  is 
highly  penal,  imposing  loss  of  liberty  and 
odium;    and  I-  may  reasonably  ask,  Did    the 
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liCgiaUtare  intend  to  visit  thia  severity  of  pun- 
ishment in  every  instance  of  casting  sawdust 
into  stieama,  a  practice  so  long  prevalent  in 
this  state?  *  •  •  The  evidence  does  not 
prove  that  the  sawdust  is  putrid,  nauseous,  or 
offensive.  The  most  the  evidence  does  show  is 
that  in  time  of  drought  the  sawdust  discolors 
tnd  prodacea  an  apparent  ooze.  •  •  *  That 
Is  not  the  offense  created  by  the  statute." 

Many  citations  mlgbt  be  made  to  cases 
on  the  civil  side  of  prooednre,  where  Injunc- 
tions wen  sought  by  water  companies  or  in- 
dividuals to  prevott  throwing  noxious  or 
poisonous  substances  into  waters  used  for 
domestic  purposes,  but  even  In  those  cases, 
with  their  more  liberal  Interpretation  of 
statute,  we  find  notlilng  to  support  the  posi- 
tion takoi  by  the  state  In  the  case  at  bar, 

In  view  of  the  testimony  introduced  by  the 
state,  as  appllcaUle  to  the  statute  under 
consideration,  we  are  of  opinion  that  the  re- 
spondent's motion  should  have  been  granted, 
and  the  exception  to  tbe  refusal  to  so  do 
should  be  sustained. 

The  mandate  will  be,  therefore: 

Exception  to  denial  of  motion  to  direct 
rerdlct  in  respondent's  favor  sustained.  Oth- 
er exceptions  not  considered. 


ELUOT  HOSPITAL  v.  TUKOOTTB. 

(Supreme    Court   of   New   Hampshire.     Man- 
chester.   Dec.  8,  1918.) 

1.  WoBK  Airn  Labob  ^=»4(1)— BufEim  Bx- 
cnvKD. 

Benefits  received  by  a  patient  from  hospital 
treatments  do  not  establish  the  legal  duty  of 
paying  tbeicfor. 

2.  AsstntPSiT,  Action  of  <8=»4  —  Pbouibk  — 
BEinEFITS  Rbckvbd. 

In  assumpsit  by  a  hospital  against  a  former 
patient  to  recover  for  board  and  treatment,  the 
necessary  iHromise  to  pay  may  be  either  express 
or  implied,  or  it  may  airiae  by  sstoppeL 

3.  WOBK    AND   liABOB   «=>4(2)— BeNEFITO    RE- 
CEIVED. 

Where  one  knowingly  accepts  board  and 
treatment  from  a  hospital,  burdensome  to  it,  if 
not  beneficial  to  him,  for  which  it  expects  pay- 
ment, a  promise  may  be  found  on  the  patient^ 
part  to  make  such  payment. 

i.  Estoppel  «s>118  —  Nbolkct  —  SnjeNox 

— EVIDKHCt 

If  a  hospital  patient  accepted  board  and 
treatment,  understanding  that  in  no  event  was 
be  to  bo  liable  therefor,  but  that  liis  employer 
would  pay,  i^  neglect  or  intenti<»ial  conceal- 
ment (^  sndi  understanding  ia  evidence  on 
vhidt  to  base  a  finding  of  estoppel  to  deny  his 
promise  to  pay.  Inferred  from  circumstances. 

fi.  EsrroppKL  •a>119  —  Ioabiuit  n»  Mcdi- 
cai.  Sebticis— QuxsnoNB  or  Faot. 
Wbece  a  hospital  patient,  injured  by  the 
negligenoe  of  Ua  employer,  told  the  hospital  that 


his  employer  would  pay  the  hospital  bill,  the 
question  of  whether  plaintiffs,  by  acquiescing  in 
such  statement,  were  estopped  to  claim  compen- 
satiim  from  the  patient  himsdf  was  for  the 
Jury. 

Exceptions  from  Superior  Court,  Manches- 
ter County. 

Action  by  the  Elliot  Hospital  against  one 
Turcotte.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Case  discharged. 

The  defendant  was  injured  July  17,  1916, 
while  in  the  employ  of  Fellows  &  Son,  of 
whom  he  subsequently  recovered  damages 
for  the  injury.  At  the  time,  Turcotte  was 
taken  to  a  physician  by  Fellows  &  Son,  from 
whose  ofilce  the  physician  by  telephone  ob- 
tained permission  to  remove  him  to  the  hos- 
pital. Turcotte  understood  the  hospital  was 
to  be  paid  by  Fellows  &  Son.  The  plaintiffs 
did  not  know  Turcotte  was  brought  to  the 
hospital  by  consent  of  Fellows  &  Son,  and 
opened  a  ledger  account  against  him.  When 
Turcotte  left  the  hospital  the  plaintiffs  ask- 
ed him  who  was  to  pay  for  his  treatment, 
and  he  replied  Fellows  &  Son,  and  they  made 
a  memorandum  on  the  ledger  account,  "Fel- 
lows &  Son."  The  plaintiffs  made  no  de- 
mand for  or  dalm  of  paymentupon  Turcotte, 
except  by  bringing  this  suit  November  16, 
1917,  which  was  after  the  trial  of  Turcotte's 
salt  against  Fellows  &  Son,  which  was  sub- 
mitted to  the  jury  upon  the  theory  that  the 
hospital  had  no  claim  against  Turcotte. 

Dp<»  the  foregoing  facts  the  municipal 
court  of  Manchester  ordered  Judgment  for 
the  plBlnUffs,  and  the  defoidant  excepted 

Arthur  B.  Hayden,  of  Manchester,  for 
plaintiff. 

Osgood  &  Osgood,  of  Manchester,  for  de- 
fendant. 

PAHSONS,  C.  J.  The  order  of  Judgment 
for  the  plaintiffs  cannot  be  sustained  except 
upon  the  assumption  that  there  was  a  ver- 
dict for  them  based  upon  a  determination  in 
their  favor  of  a  decisive  Issue  presented  by 
the  evidentiary  facts  reported.  In  the  ab- 
sence of  such  verdict  the  exception  must  be 
sustained. 

[1]  Benefit  received  by  the  defendant  from 
the  plaintiffs'  treatment  if  in  fact  the  treat- 
ment was  beneficial,  a  fact  not  found,  does 
not  establish  the  legal  duty  of  payment 
Concord  Coal  Co.  v.  Ferrin,  71  N.  H.  831,  61 
Ati.  283.  93  Am.  St  Rep.  496. 

[2,  3]  The  action  Is  assumpsit  to  recover 
damages  for  the  breach  of  the  defendant's 
promise  to  pay.  To  authorize  a  verdict 
against  him  this  promise  must  be  found  as 
a  fact.  Such  fact  may  be  found  from  an  ex- 
press promise  of  payment  or  from  facts  and 
circumstances  from  which  a  mutual  under- 
standing that  payment  was  to  be  made  may 
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be  Inferred;  or  the  drcumstanees  may  be 
such  that  It  would  be  Inequitable  to  permit 
the  defendant  to  deny  the  promise.  The  con- 
tract may  be  express,  tacit,  or  created  by 
estoppel.  Sceva  v.  True,  63  N.  H.  627,  632. 
There  was  no  express  promise  to  pay.  It 
does  not  appear  that  either  party  understood 
the  service  was  to  be  furnished  gratuitously. 
Hence  It  could  be  found  that  the  defendant 
knowingly  accepted  service  from  the  plain- 
tiffs, burdensome  to  them  U  not  beneficial  to 
him,  for  which  they  expected  payment. 
From  this  an  understanding  or  promise  to 
make  the  expected  payment  could,  and  per- 
haps must,  be  found.  Bickford  v.  Dane,  58  N. 
H.  185;  Bixby  v.  Moor,  51  N.  H.  402. 

[4]  Torcotte's  understanding  that  the  hos- 
pital was  to  be  paid  by  Fellows  &  Son  is  not 
necessarily  inconsistent  with  a  promise  on 
his  part  to  pay  if  they  did  not,  or  If  the 
hospital  did  not  render  the  service  upon  the 
credit  of  Fellows  &  Son.  If  Turootte  ac- 
cepted the  service  understanding  that  in  no 
event  was  he  to  be  liable  therefor,  his  negli- 
gent or  intentional  concealment  of  such  un- 
derstanding from  the  plaintiffs  is  evidence 
upon  which  it  could  be  found  that  he  Is  now 
estopped  to  deny  his  promise  to  pay  which 
under  the  clrciunstanoes  would  ordinarily  be 
inferred  from  bis  acceptance  without  objec- 
tion of  valuable  services,  rendered  with  ex- 
pectation of  payment.  C!onway  Nat  Bank  v. 
Pease,  76  N.  H.  319,  82  Atl.  1068. 

[{]  If  Tnrcotte's  promise  Is  found  on  ei- 
ther ground  the  question  remains  whether 
the  plaintiffs  are  estopped  by  their  apparent 
acquiescence  in  Turcotte's  claim  that  Fel- 
lows &  Son,  and  not  he,  were  .to  make  pay- 
ment until  after  he  had  changed  his  position 
In  reliance  thereon,  if  they  knew,  or  ought 
to  have  known,  he  would  do  so.  Whether 
Turcotte  promised  to  pay  or  is  estopped  to 
deny  such  promise  and  whether  the  plaintiffs 
are  estopped  now  to  assert  such  promise  are 
questions  of  fact  to  be  found  from  the  evi- 
dence. The  verdict  will  be  found  as  these 
facts  are  determined,  and  judgment  ^111  fol- 
low the  verdict. 

Case  discharged. 

All  concurred. 


RYE  V.  TOWN  OF  DURHAM. 

(Supreme   Court   of   New    Hampshire.      Strat- 
ford.    June  29,  1918.) 

Bridqks  4=>45,  46(6)— Statement  of  Pebson- 
al  injubies— bvidencb. 
Where  evidence  tended  to  show  that  plain- 
tiff's horse  broke  through  traveled  part  of  high- 
way into  undersronnd  hole  between  side  or  wing 
walls  of  abutment  wall  of  a  bridge,  close  to, 
outside  of,  and  about  3  feet  from,  abutment 
wall  and  plankiuft,  and  that  abutment  wall  be- 
ing 2Vi   or  3  feet  thick,  and  side  walls  were 


about  8  feet  high,  and  a  dirt  filling  extended 
back  some  36  to  75  feet  in  direction  £rom  which 
plaintiff  came,  each  accident  might  be  found  to 
have  happened  on  a  bridge,  and  petition  for 
leave  to  file  a  statement  of  personal  injuries 
under  Pub.  St.  1901,  c.  76,  S|  8,  9,  will  be 
granted. 

Transferred  from  Superior  Court,  Straf- 
ford County;   Allen,  Judge. 

Petition  by  Joseph  W.  Rye,  for  leave  to 
file  with  the  town  of  Durham  a  statement 
of  personal  injuries  under  Pub.  St.  1901,  c. 
76,  IS  8,  9.  The  court  found  that  the  plain- 
tiff failed  to  file  a  claim  for  damages  vrith- 
In  the  statutory  period  by  reason  of  his 
ignorance  of  the  statutory  requirement  The 
petition  was  granted.  The  defendants  ex- 
cepted to  the  denial  of  their  motion  that  the 
petition  be  dismissed,  and  to  the  decree 
granting  the  petition.  Transferred  from  the 
September  term,  1917,  of  the  superior  court. 
Exceptions  overruled.  The  facts  suflSdently 
appear  from  the  opinion. 

Dwigbt  Hall,  of  Dover,  and  Leslie  P.  Snow, 
of  Rochester  (Leslie  P.  Snow,  of  Rochester, 
orally),  for  plaintiff. 

Hughes  &  Doe,  of  Dover  (Robert  Doe,  of 
Dover,  orally), ^for  defendants. 

PLUMMER,  J.  The  defendants'  excep- 
tions raise  the  questions  whether  the  peti- 
tioner was  unavoidably  prevented  from  fil- 
ing the  statutory  statement  within  the  time 
limited,  and  whether  manifest  injustice 
would  be  done  If  he  were  not  allowed  to 
file  It  later.    P.  S.  c.  76,  {  9. 

We  do  not  understand  that  the  defend- 
ants contend  that  the  plaintiff  was  not  un- 
avoidably prevented  from  filing  the  required 
notice.  But  their  contention  Is  that  the  ae- 
0dent  did  not  happen  upon  a  bridge,  there- 
fore that  the  plaintiff  can  have  no  claim 
against  the  defendants,  and  hence  the  peti- 
tion should  be  dismissed.  If  it  were  clear 
that  the  accident  did  not  occur  upon  a  bridge 
so  that  the  plaintiff  could  have  no  legal  ac- 
tion against  the  defendants,  then  It  would  be 
e\'idcnce  that  manifest  injustice  would  not 
result  by  the  dental  of  the  petition.  "But 
such  denial  Is  not  ordinarily  ordered,  unless 
it  conclusively  appears  from  the  admitted 
facts  or  the  allegations  of  the  petition  that 
the  plaintiff  can  have  no  valid  claim."  Prlch- 
ard  V.  Boscawen,  78  N.  H.  131,  97  Atl.  563; 
Knight  ▼.  Haverhill,  77  N.  H.  487,  93  Atl. 
663;  Owen  v.  Deny,  71  N.  H.  405,  62  Ad. 
926;  Hendry  v.  North  Hampton,  71  N.  a 
26,  51  Atl.  283;  Welsh  v.  Franklin,  70  N.  H. 
491,  48  Atl.  1102. 

The  evidence  of  the  plaintiff  tended  to 
prove  that  the  accident  was  caused  by  the 
plaintiff's  horse  breaking  through  the  trarel- 
ed  part  of  the  highway,  and  falling  Into  an 
underground  hole,  located  between  the  side 
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or  wing  walla  of  the  abutment  wall  of  a 
bridge  and  close  to  the  outside  of  and  about 
3  feet  from  the  abutment  wall  and  planking 
of  the  bridge;  that  the  abutment  wall,  which 
was  2%  or  3  feet  thick,  and  the  side  walls, 
where  they  were  opposite  the  hole,  were 
about  8  feet  high;  that  there  was  a  dirt 
filling  extending  back  some  36  to  75  feet 
from  the  abutment  In  the  direction  from 
which  the  plaintiff  came. 

The  situation  as  disclosed  by  the  evidence 
above  referred  to,  and  other  evidence  in  the 
case,  makes  it  apparent  that  it  may  be  found 
on  the  trial  of  the  case  that  the  accident 
happened  upon  a  bridge.  Wilson  7.  Barn- 
stead.  74  N.  n.  78,  65  Atl.  298. 

Exceptions  overruled. 

All  concurred. 


NEWTON  V.  RHODE  ISLAND  CO. 

(No.  416.) 

(Supreme  Coart  of  Rhode  Island.    Jan.  10, 
191».) 

L  Mabteb  and  Sebvant  <8=»388— Wobkmen's 

COICPEKSATION— "DbPENDENCT"— How    DK- 
TEBHINED. 

Workmen's  Compensation  Act,  by  "depend- 
ency" means  a  reliance  for  support  npon  work- 
man's earnings  at  time  of  injury  resuldng  in 
death,  and  not  at  any  time  thereafter. 

(M.  Note.— For  other  definittons,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ency.] 

2.  Masteb  and  Sebvawt  «=»41»— Wobkmen'b 
Compensation — Awabd  Absolute. 

Nothing  in  Workmen's  Compensation  Act 
antborizes  award  to  dqiendent  widow  of  work- 
man to  be  made  upon  conditions. 

3.  Masteb  and  Sebvant  ©=»393— Workmen's 
Compensation  —  "Dependency"— How  De- 

TEBMINED. 

In  view  of  Workmen's  Compensation  Act, 
art  3,  i  14,  and  article  2,  {  25,  and  of  fact  that 
DO  provision  is  made  in  act  that  remarriage  of 
deceased  workman's  dependent  widow  shah  ex- 
cute  further  payments,  where  court  awarded  300 
weeks'  compensation,  widow's  remarriage  did 
not  entitle  employer  to  vacation  of  award  to 
her. 

Case  Certified  from  Superior  (Jourt,  Provi- 
dence and  Bristol  Counties. 

Proceedings  by  Ethel  Newton  for  work- 
moi's  compensation  on  account  of  death  of 
her  hnsbond,  James  E.  Newton,  opposed  by 
the  Rhode  Island  Company,  employer.  On 
application  by  employer  tq  vacate  decree  for 
claimant.  C!ase  certified  on  questions  of  law. 
Questions  answered,  and  case  certified  to 
snperlor  court. 

Fitzgerald  *  Higglns,  ot  Providence,  for  pe- 
titioner. 


Clifford  Whipple  and  Earl  A.  Sweeney,  both 
of  Providence,  for  respondent. 

SWEBTLAND,  J.  The  above-entitled  pro- 
ceeding is  a  petition  under  the  Workmen's 
Compensation  Act  filed  in  the  superior  court 
October  16,  1915.  The  petldonep  therein 
claimed  compensation  for  loss  arising  from 
the  death  of  her  husband,  James  E.  Newton ; 
which  death  resulted  from  a  personal  injury 
received  by  him  through  accident  arising  out 
of  and  in  the  course  of  his  employment  with 
the  respondent,  the  Rhode  Island  Company. 
On  January  16,  1916,  by  decree  of  the  superi- 
or court  it  was  adjudged  that  the  petitioner 
was  wholly  dependent  upon  the  earnings  of 
the  deceased  at  the  time  of  said  injury,  aod 
the  respondeat  was  ordered  to  jny  to  the  pe- 
titioner as  compensation  the  sum  of  $7.64 
per  week  for  a  period  of  300  weeks  from  May 
22, 1915,  the  date  of  said  Injury.  On  Novem- 
ber 29,  1916,  the  respondent,  the  Rhode  Is- 
land Compony,  filed  in  the  superior  court  its 
application  asking  said  court  to  vacate  or 
modify  said  decree  for  the  reason  that  the 
petitioner  on  August  22,  1916,  was  legally 
married  to  one  Nathaniel  Major,  Jr.,  and  by 
virtue  of  said  marrLige  ceased  to  be  depend- 
ent for  her  support,  within  the  meaning  of 
the  Workmen's  Compensation  Act,  upon  any 
other  source  of  Income  than  the  earnings  or 
Income  of  said  Nathaniel  Major,  Jr.  At  a 
hearing  upon  said  application  In  the  superior 
court,  it  appeared  that  the  petitioner  had 
remarried  as  set  out  in  the  application. 

Hie  case  is  before  us  upon  certain  questions 
of  law  certified  by  the  superior  court  to  this 
court  for  its  determination.  By  reason  of 
our  decision  upon  the  first  of  said  questions, 
a  consideration  or  determination  of  the  oth- 
ers becomes  unnecessary.  The  first  of  the 
questions  certified  is  as  follows: 

"First.  Did  the  obligation  of  the  respondent, 
the  Rhode  Island  Company,  to  pay  compensa- 
tion to  the  petitioner,  cease  by  reason  of  the 
petitioner's  second  marriage?" 

The  application  of  the  respondent  is  based 
upon  its  contention  that  the  provision  in  fa- 
vor of  the  petitioner  contained  In  said  decree 
arose  out  of  her  dependency  upon  the  earnings 
of  James  E.  Newton ;  that  when  she  remar- 
ried her  status  changed,  and  her  former  de- 
pendency should  no  longer  be  considered  as 
the  basis  of  any  claim  against  the  respond- 
ent; that  after  her  second  marriage  she  be- 
came wholly  dependent  upon  the  obligation  of 
her  present  husband  to  provide  for  her  sup- 
port; and  any  benefit  arising  to  her  tinder 
said  decree  as  widow  of  James  E.  Newton 
terminated. 

[1]  The  rights  of  the  parties  in  the  prem- 
i/ses  are  wholly  dependent  upon  the  provisions 
of  the  Workmen's  Compensation  Act.  Chap- 
ter 831,  Pub.  Laws,  approved  April  29,  1912» 
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and  the  amendments  and  additions  thereto. 
Unless  said  act  expressly  or  by  necessary 
implication  authorizes  the  superior  court  to 
modify  its  decree  upon  the  second  marriage 
of  the  petitioner  and  because  of  such  mar- 
riage, the  question  propounded  must  be  an- 
swered adversely  to  the  respondents.  The  pro- 
visions of  the  act  Justify  the  respondent's  con- 
tention that  in  passing  upon  the  petitioner's 
claim  for  compensation  her  dependency  v?as 
the  point  of  supreme  Importance.  By  "de- 
pendency," however,  the  statute  clearly  In- 
tends a  reliance  for  support  upon  the  earn- 
ings of  a  workman  at  the  time  of  the  Injury 
which  results  in  his  death,  and  not  at  any 
time  thereafterwards.  Manifestly  no  on(e  can 
be  regarded  as  a  person  dependent  upon  the 
earnings  of  a  deceased  workman  after  his 
death.  It  was  therefore  to  the  time  of  the 
Injury  alone  that  the  superior  court  was  to 
look  In  determining  who,  If  any,  of  the  mem- 
bers of  James  E.  Newton's  family  or  next  of 
kin,  should  be  regarded  as  his  dependent  or 
dependents  according  to  the  terms  of  the 
statute.  The  superior  court  found  and  de- 
creed that  the  petitioner  was  at  the  time  of 
the  Injury  wlioUy  depeitfent  upon  the  earn- 
ings of  said  Newton  for  her  support  No  ap- 
peal was  taken  fr<xn  this  decree;  and  the 
standing  of  the  petitioner  became  fixed  as  the 
dependent  of  James  B.  Newton,  and  the  per- 
son entitled  to  compensatlcm  from  the  re- 
spondent in  the  amount  and  for  the  period 
fixed  by  statute.  It  seems  clear  that  during 
the  lifetime  of  the  petitioner,  within  the  peri- 
od named  In  the  decree,  her  status  In  that 
regard,  depending  upon  a  finally  adjudicated 
fact,  cannot  be  changed  by  extraneous  h.ip- 
penlngs. 

[2,  3]  The  terms  of  the  decree  In  question, 
with  reference  to  said  payments,  were  uncon- 
ditional; and  there  Is  nothing  contained  in 
the  statute  wMch  authorized  the  superior 
court  to  make  them  otherwise.  In  providing 
for  payments  to  the  dependents  of  deceased 
workmen  extending  over  so  long  a  period  as 
.300  weeks,  we  are  Justified  in  believing  that 
the  General  Assembly,  In  passing  the  act, 
could  not  have  been  unmindful  of  the  possl- 
•blllty  that  during  such  period  a  change  might 
happen  in.  the  financial  circumstances  of  a 
petitioner  found  to  be  dependent;  and  that, 
by  reason  of  remarriage  or  the  acquisition 
of  other  and  ample  means  of  support,  the 
former  dependent  might  become  entirely  in- 
dependent of  the  compensation  decreed  la  his 
or  her  favor.  Nevertheless,  the  Workmen's 
Compensatiim  Act  contains  no  provision  that, 
in  the  event  of  such  (Aiange,  there  should 
be  a  modification  of  the  decree  which  by  its 
terms  Is  absolute  and  uncondltionaL  The 
legislative  Intent  Is  by  no  means  clear  that, 
if  the  payments  under  the  decree  are  no  lon- 
ger a  necessary  part  of  tlie  petitioner's  means 
of  suw>ort,  such  payments  should  be  discon- 
tinued.   The  absence  of  provision  to  that  ef- 


fect in  the  act  leads  rather  to  tbe  <v)po8lte 
conclusion.  A  conclusion,  adverse  to  tl>e  re- 
spondent's contention,  is  supported  In  some 
degree  by  an  examination  of  certain  provi- 
sions of  the  act  Section  14,  art  3,  provides 
that  within  two  years  after  the  entry  of  a 
decree  fixing  compensation  for  an  Injured 
employe,  who  has  not  deceased,  and  before 
the  expiration  of  the  period  for  which  com- 
penjsation  has  been  granted,  upon  tbe  applica- 
tion of  either  party  on  the  ground  that  the 
Incapacity  of  tbe  injured  employ^  has  subse- 
quently ended,  increased,  or  diminished,  said 
decree  may  be  reviewed  by  the  superlcw  court 
and  modified  or  vacated  In  accordance  with 
the  facts.  The  General  Assembly  in  said 
section  was  dealing  with  the  subject  of  tbe 
review,  vacation,  or  modification  of  decrees 
entered  under  the  act;  but  it  failed  to  pro- 
vide for  the  review,  modification,  or  vacation 
of  a  decree  In  favor  of  the  dependents  of  a 
deceased  employ^  in  the  event  of  a  subse- 
quent change  In  the  financial  circumstances 
of  such  dependent  Section  25,  art  2,  pro- 
vides that  In  case  payment  of  compensation 
has  continued  for  not  less  than  six  months, 
the  superior  court  may  upon  the  application 
of  dther  party  order  tiie  commutation  of  the 
future  payments  ta  a  lump  sum  In  accordance 
with  the  method  set  out  in  said  section.  This 
provision,  in  the  case  of  weekly  payments  de- 
creed In  favor  of  a  dependent,  is  somewhat  in- 
consistent with  tbe  view  that  the  decree  for 
weekly  paryments,  at  any  time  during  the 
period  for  which  such  weekly  payments  have 
been  awarded,  may  be  vacated  or  modified 
because  the  necessities  of  the  dependent  b.ive 
changed  by  reason  of  a  change  in  Ills  or  her 
condition.  X\>r  this  court  to  adopt  the  posi- 
tion of  the  respondait  and  to  bold  that,  not- 
withstanding the  silence  of  the  statute  In  that 
regard,  the  remarriage  of  the  petitioner  or  a 
favorable  change  in  her  financial  condition 
warranted  a  modification  of  the  decree  to  con- 
form to  what  must  have  be«i  the  intent  of 
the  General  Assembly,  though  such  intent  is 
not  specifically  expressed  in  the  act,  would 
amount  to  judicial  l^lslatlon  on  the  part  of 
the  court 

The  respondent  has  called  to  onr  attention 
the  opinion  of  a  justice  of  the  common  pleas 
court  of  New  Jersey  which  appears  in  39  N.  J. 
Law  J.  at  page  170.  In  that  case  the  Justice 
held  that  the  nature  and  purpose  of  the  New 
Jersey  Compensation  Act  (P.  It.  1911,  p.  134, 
amended  by  P.  L.  1913,  p.  809)  "was  to  pro- 
vide for  payments  to  take  the  place  of  tl>e 
earnings  of  the  injured  workman  if  alive,  or 
to  be  for  the  benefit  of  his  actual  depend- 
ents if  dead  during  the  temporary  period  of 
readjustment  made  necessary  as  a  result  of 
tbe  acddoit"  Said  Justice  further  held  that 
a  dependent  widow  of  a  deceased  workman 
upon  her  remarriage  ceased  to  be  a  dependent 
within  the  meaning  of  the  act  and  had  no 
right  to  further  oompensation  tbweundei; 
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We  find  little  antborlty,  upon  the  question 

I       tow  before  ns,  In  tbe  reports  of  the  decisions 

j       of  the  appellate  courts  of  England  and  the 

conrts  of  last  resort  In  this   country.     In 

Pryce  v.  Penrlkyber  Navigation  Co.,  1  K.  B. 

I       Dlv.  1902,  p.  221,  the  Court  of  Appeals  was 

considering  the  claim  of  an  employer  that  the 

widow  of  a  deceased  workman  should  not  be 

considered    as   wholly    dependent  up<Mi   the 

I       earnings  of  her  husband  at  the  time  of  his 

death  because  personal  estate  of  the  value  of 

f  100,  belonging  to  the  husband  In  his  lifetime, 

passed  to  his  widow  upon  his  death.    In  the 

discussion  of  this  point,  Collins,  M.  R.,  said: 

"Where  the  deceaaed's  earnings  were  the  only 
soarce  of  support  and  the  widow  was  wholly  de- 
jx-odent  upon  them  at  the  time  of  tbe  death  of 
the  fansband,  the  condition  at  the  time  of  the 
dpgth  governed,  and  not  tbe  conditions  which 
arise  afterwardis." 

j         In  the  case  of  Adleman  t.  Ocean  Accident  & 
Guaranty  Corporation,  130  Md.  572,  101  Atl. 
I       529,  Ann.  Gas.  1018B,  730,  before  tbe  Court 
I      of  Appeals  of  Maryland,  it  appeared  that  a 
partly  depoident  sister  of  a  deceased  work- 
man. In  whose  favor  a  decree  had  been  en- 
tered, married  subsequent  to  the  death  of  the 
I      employfi ;    and  the  employer  filed  a  petition 
I      praying  that  the  compensation  awarded  her 
be  abated  from  tbe  date  of  her  marriage. 
Tbe  Workmen's  Compensation  Act  of  Mary- 
Und  (Laws  1914,  a  800,  {  42),  unlike  the 
Bhode  Island  act,  spediacally  provides  that — 

"In  case  of  the  remarriage  of  a  dependent 
widow  of  a  deceased  employe  without  dependent 
diildren,  all  compensation  under  this  act  shall 
cease." 

Bnt  tbe  Maryland  act  has  no  similar  pro- 
vision with  reference  to  compensation  grant- 
ed a  dependent  sister.  The  employer  urged, 
however,  that  upon  analogy  the  court  should 
hold  that  compiaisatlon  Awarded  a  dependent 
sister  should  also  cease  upon  her  marriage. 
In  discussing  this  claim  the  court  said: 

"Bnt  there  is  no  such  provision  in  reference 
to  other  dependents  mendoned  In  the  act,  and 
it  is  reasonable  to  conclude  that  if  the  Legis- 
lature, while  dealing  with  the  subject  of  abate- 
ment of  compensation,  had  intended  the  compen- 
sation provided  for  a  sister  to  abate  upon  her 
marriage,  it  would  have  so  declared  in  plain 
terms." 

Tt  thus  appears  that  the  court  determined 
the  question  befbre  It,  not  In  accordance  with 
what  might  be  regarded  as  the  purpose  of  the 
Compensation  Act,  but  In  strict  conformity 
with  Its  express  terms. 

An  authority  directly  In  point  Is  Bott's 
Case,  230  Mass.  152,  119  N.  E.  755.  The 
Massachusetts  Workmen's  Compensation  Act 
(Laws  1911,  C  751,  amended  by  Laws  1912, 
c.  571),  like  our  own,  contains  no  provision 
for  the  modification  of  a  decree  avrardlng 
compensation  to  the  dependent  widow  of  a 


deceased  workman  In  the  event  of  her  re- 
maYriage.  In  the  Botfs  Case  it  appeared 
that  the  dependent  widow  of  a  deceased  em- 
ploy6  to  whom  compensation  had  been  award- 
ed in  accordance  with  the  terms  of  the  act, 
during  the  period  covered  by  the  award,  mar- 
ried a  man  whose  earnings  were  sufficient 
for  the  support  of  both  of  them.  The  court 
held  that  it  was  manifest  from  the  facts 
found  that  the  woman  was  no  longer  depend- 
ent for  her  support  upon  the  payments  re- 
ceived nnder  the  act.    The/COurt  said: 

"The  ascertainment  of  dependents  is  made 
as  of  the  time  of  the  injury  to  the  deceased  em- 
ploy&  It  cannot  be  made  as  of  any  other  time. 
*  *  *  No  provision  is  made  by  the  act  for 
inquiry  into  any  subsequent  change  in  her  con- 
dition of  dependency.  She  may  become  heiress 
to  a  fortune  after  his  death,  and  thus  be  utter- 
ly independent  of  the  payments  provided  by  the 
act.  But  there  is  no  provision  for  an  adjudica- 
tion of  that  fact.  •  •  •  Whatever  incongrui- 
ty there  may  be  in  continuing  payments  to  a 
person  on  the  presumption  that  she  is  depend- 
ent on  a  deceased  husband,  when  in  fact  she  is 
receiving  ample  support  from  a  new  husl>and, 
is  a  matter  for  the  Legislature  and  not  for  the 
courts  to  remove." 

Our  answer  to  the  first  of  the  questions  cer- 
tified to  us  is  that  the  obligation  of  tbe  re- 
spondent, Bhode  Island  0>mp.iny,  to  pay 
compensation  to  the  petitioner,  did  not  cease 
by  reason  of  her  second  marriage. 

The  papers  in  the  case,  with  this  decision 
certified  thereon,  will  be  sent  back  to  the 
superior  court 


PECK  et  al.  v.  LEVESQUB  et  aL    (No.  428.) 

(Supreme  Court  of  Rhode  Island.     Jaq.  8, 
1919.) 

1.  Pabtitiow  *=57  —  Oboss-Biii,  —  Matte's 
extkaneoub  to  buj.. 

In  partition  as  to  certain  lots,  answer  in 
nature  of  cross-bill,  setting  up  title  to  other  lots 
in  which  plaintiffs  claimed  interest,  conferred  no 
jurisdiction  as  to  the  other  lots;  the  office  of 
cross-bill  being  to  obtain  affirmative  reUef  on 
case  stated  in  bill. 

2.  PABTmON    4=3>58— RKPUOATION— AUEND- 

iiEirr. 
In  partition,  where  answer  sought  to  set  up 
claim  to  different  lots  by  way  of  cross-bill,  spe- 
cial replication,  disclaiming  as  to  those  lots, 
violated  equity  rule  24  (50  Atl.  xiv),  requiring 
such  matters  as  are  necessitated  by  answer  to 
be  set  up  by  amendment  to  the  MIL 

S.  Nahkb  «==>18  -'  EviDENOK  or  Obanok  or 
Nakk. 
Where  a  woman  named  D.  could  neither 
read  nor  write,  evidence  of  her  intention  to 
change  her  name  to  D.  is  not  furnished  by 
deeds  or  conveyances  in  which  her  name  appears 
as  E. ;  she  having  executed  the  deeds  by  making 
her  mark. 
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4.  Pbocess  «=>152  —  StRVici!  —  DEraoiB  iw 

WBIT— MiSTiLKB  AS  TO  NAIO!  OF  PABTT. 

Where  title  to  land  was  in  the  name  of  a 
huaband  and  hia  wife,  D.,  officer's  return  on 
writ  in  a  suit  against  the  huaband  and  E.,  that 
he  had  sammoneS  "said  defendants'*  by  leaving 
a  copy  of  the  writ  "with  each  of  defendants  in 
their  hands,"  does  not  show  that  the  wife  re- 
ceived actual  notice  of  the  suit  by  being  served 
under  the  name  of  & 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Coshtles;  Wlllard  B.  Tanner, 
Presiding  Justice. 

Bill  by  Adelbert  M.  Peck  and  another 
against  John  Levesque  and  others.  From 
decree  rendered,  complainants  appeal.  Ap- 
peal dismissed,  decree  affirmed,  and  cause  re- 
manded. 

George  W,  Bennett,  Jr.,  of  Providence,  for 
appellants. 

Terence  M.  O'Reilly,  of  Providence,  for  ap- 
pellees. 

VINCENT,  J.  This  Is  a  bill  In  equity, 
brought  by  the  complainants,  Adell>ert  M. 
Peck  and  George  W.  Bennett,  Jr.,  against 
John  Levesque  and  several  other  respondents 
to  obtain  a  partition  of  certain  parcels  of 
land  therein  described,  In  which  the  com- 
plainant Feck  claims  to  have  an  undivided 
interest  and  the  complainant  Bennett  an  in- 
terest as  mortgagee. 

The  bin  alleges  that  the  complainant  Peck 
and  the  respondents  own  Jointly  in  fee  simple 
two  certain  lots  of  land,  with  the  buildings 
and  improvements  thereon,  situate  in  North 
Providence,  R.  I.,  which  said  two  lots  are 
designated  as  lots  numbered  76  and  77  on 
the  River  View  Plat  of  House  Lots,  located  in 
Centredale,  in  the  town  of  North  Providence, 
belonging  to  S.  A.  Kelly  by  W.  S.  Brown  1895, 
and  that  the  complainant  Bennett  holds  a 
mortgage  upon  the  interest  of  the  said  Peck 
therein.  The  bill  prays  for  a  partition  of 
the  two  lots  above  described  and  for  an  or- 
der of  sale. 

The  respondents  filed  an  answer,  In  which 
they  deny  that  the  colnplalnant  Peck  has  any 
interest  in  the  lots  76  and  77,  described  in 
the  1>U1,  or  that  the  complainant  Bennett  has 
any  Interest  therein  as  a  mortgagee  or  oth- 
erwise. The  answer  then  goes  on  to  allege 
that  the  respondents  are  owners  In  fee  sim- 
ple of  five  other  lots,  and  that  the  complain- 
ants appear  to  claim  some  color  of  title  In  the 
whole  seven  lots  by  reason  of  a  certain 
sherllf's  deed  to  the  complainant  Bennett, 
and  ask  for  affirmative  relief,  by  way  of 
cross-bill,  not  only  as  to  the  two  lots  named 
in  the  complainants'  bill,  but  also  as  to  the 
other  Ave  lots  described  in  the  answer. 

The  superior  court  held,  upon  the  authori- 
ty of  Paine  v.  Sackett,  25  R.  I.  661,  57  Atl. 
376,  that  it  could  not  entertain  the  respond- 


ents' answer  as  a  cross-bill  for  affirmative 
relief,  in  respect  to  the  five  lots  not  mention- 
ed In  the  complainants'  bill,  saying  that  tlie 
office  of  a  crossrblll  is  to  obtain  affirmative 
relief  upon  the  case  stated  in  the  bill,  and  not 
to  obtain  relief  as  to  other  matters. 

After  the  filing  of  the  respondents'  answer, 
and  prior  to  the  decision  of  the  court  below, 
the  complainants  filed  a  replication,  in  which 
they  apparently  disclaim  any  title  to  the  five 
lots  named  by  reason  of  the  sherlflfs  deed, 
as  set  forth  in  the  answer  of  the  respondents. 
In  considering  this  the  superior  court  said 
that  the  filing  of  any  such  special  replication 
was  forbidden  by  equity  rule  No.  24  (50  Atl. 
xlv),  which  requires  that  allegations  of  mat- 
ters rendered  necessary  by  the  answer  shall 
be  made  by  way  of  amendment  to  the  bUl. 

[1,  2]  We  think  that  the  position  taktm  by 
the  superior  court  regarding  the  five  lots  not 
mentioned  in  the  bill,  as  well  as  its  conclu- 
sions upon  the  special  replication  of  the  com- 
plainants, was  correct,  and  we  see  no  need 
for  the  further  discussion  of  those  questions. 

This  brings  us  to  the  consideration  of  the 
allegations  of  the  bill  with  respect  to  the 
lots  76  and  77.  The  complainant  Peck  claims 
to  be  the  owner  of  an  undivided  half  interest 
In  these  two  lots,  and  the  respondents  deny 
that  the  said  complainant  has  ever  acquired 
any  interest  therein.  The  alleged  title  of  the 
complainant  Peck  rests  upon  an  ezecntioa 
sale. 

On  September  29,  1899,  the  two  lots  now 
imder  consideration  were  conveyed  by  deed 
from  Joseph  Lizotte  to  Frank  Levesque  and 
Alphonslne  Levesque,  his  wife;  Frank  Leves- 
que being  sometimes  referred  to  as  Frank 
Levesque,  Sr.  Upon  the  death  of  the  wife, 
Alphonslne,  the  said  Frank  Levesque  be- 
came possessed  of  a  life  estate  In  the  remain- 
ing undivided  half  of  said  two  lots. 

Frank  Levesque  remarried  and  on  October 
22,  1910,  conveyed  to  his  wife,  Dellma  Leves- 
que, through  a  third  party,  his  Interest  in  one 
undivided  half  of  said  lots  76  and  77.  On  No- 
vember 26, 1910,  he  made  another  conveyance 
to  his  wife,  Dellma,  also  through  a  third 
party,  the  purpose  of  which  was  to  correct  the 
description  in  the  former  deed  of  October 
22,  1910.  The  title  to  one  undivided  half  in- 
terest in  these  two  lots  was  thus  vested  in 
Dellma  Levesque,  subject  to  the  life  inter- 
est acquired  by  Frank  Levesque  In  the  other 
undivided  half  upon  the  death  of  his  first 
wife,  Alphonslne.  Subsequent  to  the  com- 
mencement of  the  present  suit,  Frank  and 
Dellma  Levesque  conveyed  their  entire  Inter- 
est in  these  and  other  lots  to  the  11  children, 
who  are  now  named  as  respondents  in  the 
answer  to  complainants'  bill.  Later,  and 
prior  to  the  entry  of  the  decree  appealed 
from,  Frank  Levesque,  Sr.,  deceased,  so  that 
now  there  is  no  existing  life  estate  In  the  two 
lots. 
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Id  January,  191S,  one  Francois  Robert 
brought  suit  against  Prank  Levesque  and 
Cmma  Levesque.  Service  of  the  writ  was 
made,  according  to  the  officer's  return  there- 
on, by  attaching  the  Interest  of  the  defend- 
ants in  the  two  lots  before  referred  to  as  Moe. 
76  and  77,  and  summoning  the  defendants 
named  therein. 

There  is  no  copy  of  this  writ  among  the 
papers  In  the  case,  but  the  original  writ  ap- 
pears to  have  been  produced  at  the  hearing 
in  the  court  l)elow  by  the  assistant  clerk  of 
the  Sixth  district  court,  who  testified  regard- 
ing the  contents  and  service  thereof.  Judg- 
ment In  this  suit  was  obtained  against  the 
defendants  by  default.  Execution  was  Issued 
thereon,  and  levied  upon  the  real  estate  at- 
tached, wliich  was  subsequently  sold  at  sher- 
iff's sale  to  George  Wi.  Bennett,  Jr.;  he  be- 
iig  the  highest  bidder  therefor.  Subsequent- 
1.T  George  W.  Bennett,  Jr.,  conveyed  bis  In- 
terest to  Adelbert  M.  Peck,  one  of  the  oom- 
pUlnants  here. 

It  win  now  be  observed  that  the  record  title 
to  one  undivided  half  Interest  in  the  lots  76 
and  77  Is  In  Dellma  .Levesqne,  and  that  the 
iDterest  attached  ap<m  the  above-mentl<Hiea 
writ  Oft  Francois  Robert  Is  that  of  Emma 
Levesque. 

[I]  The  respondents  contend  that  under 
these  conditions  George  W.  Bennett,  Jr.,  fail- 
ed to  acquire  any  title  to  the  interest  of  De- 
llma Levesque  in  theae  lots.  On  the  other 
band,  the  complainants  claim  that  Dellma, 
prior  to  said  suit,  had  adopted  the  name  of 
Emma,  and  tbat  such  an  Intenttonal  diange 
of  name  la  evidenced  by  certain  deeds  or 
fonveyances  in  which  her  name  appears  as 
E^nma  Levesque.  As  Dellma  could  neither 
read  nor  writ,  and  executed  such  of  these 
deeds  as  conveyed  her  dower  interest  by  mak- 
ing her  mark,  they  do  not  seem  to  ns  to  f  ur- 
nL«h  satisfactory  evidence  of  an  Intention  on 
her  part  to  change  her  name,  or  that  she 
knew  that  It  had  been  Incorrectly  stated  In 
the  instruments  referred  to. 

The  complnlnants  fur^ther  contend,  and 
have  largely  devoted  their  brief  to  the  argu- 
ment, that.  If  Dellma  Levesque  had  legal 
notice  of  the  attachment  and  levy,  it  Is  Im- 
material by  what  name  she  was  sued  and 
gammoned;  the  essential  question  being.  Were 
the  persons  Interested  served  with  process? 
and  that  If  the  real  party  was  sued,  even 
under  a  wrong  name,  the  only  advantage 
which  could  be  taken  of  that  error  would  be 
by  a  plea  In  abatement. 

[4]  If  we  assume  the  correctness  of  this 
contention,  that  if  Dellma  Levesque  had 
legal  notice  of  the  attachment  and  levy  It 
is  immaterial  by  what  name  she  Is  sued  and 
summoned,  we  are  directly  led  to  Inquire  as 
to  whether  there  is  any  evidence  that  Dellma 
Levesque  had  such  legal  notice.     The  com- 


plainants apparently  rely  upon  the  officer's 
return  on  the  writ  in  the  case  of  Francois 
Robert  v.  Frank  Levesqne  and  Emma  Leves- 
que to  show  that  in  fact  service  was  made 
upon  Delima  Levesque,  for  they  say  tn  their 
brief  that  "the  deputy  sheriff  who  served  the 
writ  of  attachment  left  a  copy  with  Dellma 
Levesque."  The  mime  of  Dellma  Levesque 
does  not  appear  in  the  writ,  the  name  there 
being  Bmma  Levesque  and  the  officer's  return 
Is: 

"I  have  sammoned  said  defendants,  leaving  an 
attested  copy  of  the  within  writ  with  each  of 
defendants  in  their  hands  and  possession." 

We  do  not  think  that  the  complainants  are 
warranted  In  relying  upon  this  return  as  evi- 
dence that  Dellna  Lieveaqne  received  actual 
notice  of  the  suit  The  substance  of  the  re- 
turn is  that  service  was  made  upon  Emma 
Levesqne,  she  being  the  person  named  In  the 
writ;  but  such  return  does  not  go  to  the  ex- 
tent of  showing  tbat  the  person  served  as 
Emma  Levesqne  was  In  ftict  Dellma  Leves- 
que. An  examination  of  the  record  falls  to 
disclose  any  direct  testimony  tbat  Dellma 
Levesque  was  actually  served  with  a  copy  of 
the  writ  In  tbe  Robert  suit  As  this  seems 
to  us  to  be  a  fatal  defect  in  the  complain- 
ants' case,  any  further  discussion  of  the  mat- 
ter would  be  useless. 

The  complainants'  appeal  Is  dismissed,  the 
decree  of  the  superior  court  Is  affirmed,  and 
the  cause  Is  remanded  to  said  court  for  fur- 
ther proceedings. 


VERHASSEI/r     V.     NATIONAL    WHOLE- 
SALE GROCERY  CO.    (No.  6205.) 

(Supreme  Court  of  Rhode  Island.    Jan.  13, 
191».) 

1.  Sales  ®=>tl8(7)— Breach  of  Contbact— 
Evidence. 

In  an  action  for  breach  of  sale  contract  by 
failure  to  deliver  flour,  evidence  of  prices  plain- 
tiff had  to  pay  for  other  flours  as  substitutes 
was  admissible. 

2.  AfPEAIi  and  EbbOR  <9=s  1  n4S(.'i)— TT  AK\fT.FHa 

Ebbob— Question  to  Witness. 
In  an  action  for  breach  of  sale  contract  by 
nondelivery  of  flour,  where  a  question  was  asked 
as  to  the  merits  of  two  different  brands  of  flour, 
and  answered,  "I  can't  tell,"  the  sdler  was  not 
prejudiced  thereby. 

3.  Tbiai.  ^=>260(1)— Requests  tor  Instboc- 
TioNS— Refusal. 

It  is  not  error  to  refuse  requested  instruc- 
tions on  matters  properly  covered  by  others. 

4.  Exceptions,  Bill  of  «=>8— Pbesentation 
OF  Exceptions — SurnciENCT. 

Exception  taken  to  parts  of  a  charge  widely 
separated  in  i>osition,  and  referring  to  distinct 
points,  should  be  separately  stated  in  the  bill  of 
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exceptions,  rad  Om  portioits  o(  the  chaise  ob- 
jected to  given  correctly. 

Bxceptlons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T. 
Brown,  Judge. 

Action  by  Francois  Verhasselt  against  the 
National  Wholesale  Grocery  Company.  Ver- 
dict for  plaintiff,  and  defendant  excepts. 
ETzceptions  overruled,  and  case  remitted. 

Archambault  9c  Jalbert,  of  Woonsocket,  for 
plaintiff. 

Brand  &  Helf  ord,  of  Providence,  and  David 
R.  Radovsky,  of  Fall  River,  Mass.,  for  de- 
fendant. ' 

PER  CURIAM.  This  Is  an  action  of  as- 
sumpsit for  the  recovery  of  damages  for  an 
alleged  breach  by  the  defendant,  a  corpora- 
tion, of  a  contract  for  the  purchase  and  sale 
of  100  barrels  of  flour  of  a  brand  designated 
as  Gloria.  At  the  trial  in  the  superior  court 
a  verdict  was  rendered  in  favor  of  the  lAaln- 
tlfl  for  $581.25.  Subsequently  the  defend- 
ant's motion  for  a  new  trial  was  denied,  and 
the  case  is  before  this  court  on  the  defend- 
ant's bill  of  exceptions,  which  are  12  in  num- 
ber, 6  of  them  taken  to  rulings  of  the  court 
In  admitting  testimony,  and  4  of  them  taken 
to  the  refusal  of  the  court  to  instruct  the 
Jury  as  requested  by  the  defendant  The 
eleventh  exception  was  taken  to  portions  of 
the  charge  as  given,  and  the  twdfth  to  the 
denial  of  the  motion  for  a  new  trial. 

The  plaintiff  introduced  testimony  showing 
the  execution  In  July,  1916,  of  the  contract 
declared  on,  whereby  the  defendant  agreed  to 
sell  the  flour  in  question  at  the  rate  of  $5.50 
per  barrel,  and  to  deliver  the  saine  during  the 
months  of  August,  September,  and  October 
next  following,  and  that  the  defendant  utter- 
ly failed  to  perform  its  said  contract  It 
also  appeared  In  the  testimony  that  the  plain- 
tiff was  darrylng  on  a  bakery  business  in 
Woonsocket;  that  he  had  never  used  the 
Gloria  flour,  which  at  the  time  of  the  pur- 
chase was  represented  to  be  equal  In  quality 
to  any  flour  used  by  the  plaintiff;  that  In 
November,  1016,  the  plaintiff  upon  inquiry 
learned  of  no  one  of  whom  he  could  purchase 
Gloria  flour;  that  in  fact  no  one  sold  it  in 
Woonsocket,  except  the  defendant;  and  that 
difficulties  in  railroad  transportation  pro- 
duced some  shortage  of  flour  In  the  local 
market.  It  also  appears  by  the  testimony 
that  early  In  November  the  plaintiff,  having 
bat  two  or  three  days  supply  of  flour  on 


hand,  had  to  purchase  of  another  dealer  flour 
of  a  different  brand,  to  wit,  25  barrels  of 
Ruby  flour  at  $10.40  a  barrel,  which  figure  is 
stated  to  be  somewhat  less  than  the  then 
market  price;  that  this  flour,  upon  use,  prov- 
ing to  be  "Inferior"  and  unsatisfactory  to 
plalntifTs  customers,  he  later  In  November  ob- 
tained 100  barrels  of  Liberty  flour  (which  was 
a  kind  he  had  previously  used),  for  which  be 
was  obliged  to  pay  $11.25  a  barreL  The  de- 
fendant offered  no  testimony,  and  therefore 
the  plalntifTs  testimony  stands  without  con- 
tradiction or  impeachment.  If  believed  by 
the  Jury,  they  could  not  do  otherwise  than 
render  a  verdict  for  some  amount  in  favor  of 
the  plaintiff.  In  these  circumstances,  and  as 
In  addition  one  of  the  defendant's  requests 
was  to  the  effect  that  the  plaintiff  in  any 
event  was  only  entitled  to  nominal  damages, 
it  seems  obvious  that  the  amount  of  damages 
awarded  is  the  real  matter  in  controversy. 

[1,2]  Bxceptlons  1  and  2  rdate  to  the  ad- 
mission of  testimony  as  to  the  price  paid  by 
plaintiff  for  Ruby  flour,  exception  5  to  testi- 
mony as  to  its  market  value,  exception  6  to 
testimony  as  to  the  market  price  of  Liberty 
flour,  and  all  of  them  are  without  merit  Ex- 
ception 8  was  taken  to  a  question,  the  an- 
swer to  which  was  stricken  from  the  record, 
and  exception  4  to  a  question  asking  for  an 
opinion  as  to  the  comparative  merits  of  two 
different  brands  of  flour,  to  which  the  reply 
was,  "I  can't  tell."  Obviously  the  defendant 
was  not  prejudiced  thereby. 

[3, 4]  We  are  of  the  opinion  that  the  first, 
second,  and  fourth  requests  to  charge,  to 
which  exceptions  7,  8,  and  10  refer,  were 
properly  refused  and  also  that  the  substance 
of  the  third  request  (exception  9)  was  fully 
and  fairly  stated  in  the  charge  as  given,  and 
that  the  refusal  to  give  the  requested  instruc- 
tion was  no  wror.  Exception  11  was  taken 
to  two  portions  of  the  charge,  somewhat 
widely  separated  in  position,  and  which  refer 
to  two  quite  distinct  points  or  matters.  In 
the  bill  of  exceptions  they  should  have  been 
stated  separately,  and  the  portions  of  the 
charge  objected  to  given  correctly,  as  they 
are  not  in  the  bill.  We  find,  however,  no 
error  in  the  charge  in  the  portions  to  which 
the  exertion  was  apparently  taken.  As  to 
exception  12,  we 'think  the  trial  justice  was 
warranted  In  saying  that  "the  evidence  is 
sufficient  to  sustain  the  verdict"  and  It  Is 
therefore  overruled. 

All  the  exceptions  are  overruled,  and  the 
case  is  remitted  to  the  superior  court  for  the 
entry  ot  Judgmoit  on  the  verdict 
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FBaiRIS  V.  PBTT.    (No.  B206.) 

(Supreme  Court  of  Rhode  laland.    Jan.  8, 
1919.) 

L  BXBCDTOBS  AWD  ADKINIBTBATOBS  «=»167— 

Sale  of  Good  Wnx— Bbbach  of  Contbaot. 

Where  an  oculist,  having  fitted  glasses  upon 
Erection  from  a  physician,  became  administra- 
tor for  the  latter'B  estate,  selling  his  businew 
and  good  will,  letters  to  his  and  the  deceased 
physician's  patients,  in  which  he  solicited  ocu- 
list's busineas  and  also  an  examination  of  the 
eyes,  constituted  breach  of  contract  of  sale  of 
(ood  wilL 

2.  Good  Wbu.  «=>5— Sale  or  Pbofessional 
BusiNBSS— Failubb  of  Considbratior. 

Buyer's  failure  to  realize  hia  expectations 
IS  to  future  professional  business,  in  the  ab- 
Koce  of  any  fraud  or  interference  on  the  part 
of  the  seUer,  would  not  esublish  a  failure  of 
consideration. 

8.  Emcutobb  and  Administbatom  «=»166— 
Sale  of  Pbofkssional  Business  —  Ihtkb- 
fereitcb  with  futubk  bosiness. 
Where  physician  and  eye  specialist  entered 
into  a  contract  with  an  oculist,  who  was  ad- 
ministrator of  the  estate  of  a  deceased  physi- 
cian, to  purchase  the  businesB  and  good  will, 
and  the  adminiatrator,  for  himself,  subsequently 
solicited  physician's  as   well  as  oculist's  busi- 
ness from   deceased's   former  patients,   held  a 
breach  of  the  contract,  precluding  recovery  of 
the  portion  of  the  price  appertaining  to  the  good 
will. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T.  Brown, 
Judge. 

Action  by  ^miiam  W.  Ferris,  as  adminis- 
trator of  the  estate  of  Henry  M.  Jewett, 
against  Alfred  W.  Pett.  Judgment  for  plain- 
ttfl.  From  the  doilal  of  a  motion  for  new 
trial,  the  defendant  excepts.  Plaintiff  given 
permi»lon  to  show  cause  why  case  should 
not  be  remitted,  with  direction  to  eater  Judg- 
ment for  defradant 

H.  J.  Williams  tni  3.  3.  Eosenfeld,  both 
of  Providence,  for  plaintiff. 

Washington  K.  Prescott,  of  Providence,  for 
defendant. 

TINGEINT,  J.  This  Is  an  action  of  assump- 
sit, brought  by  William  W.  Ferris,  as  admin- 
istrator upon  the  estate  of  Henry  M.  Jewett, 
to  recover  a  balance  alleged  to  be  due  to  the 
plaintiff  under  a  written  contract 

Henry  M.  Jewett  was  a  doctor  of  medldne 
and  specialized  In  matters  pertaining  to  the 
eye,  ear,  noee,  and  throat.  The  practice  of 
Dr.  Jewett,  like  that  of  other  oculists,  com- 
prehended, not  only  the  treatment  of  the  dis- 
eases incident  to  these  parts,  but  also  the 
prescriptloa  of  such  glasses  or  lenses  as  he 
might  find,  from  p^ope^  tests,  were  required 
to  correct  or  assist  the  vision  of  the  patloit 


under  examination.  Upon  receiving  the  pre- 
scription, or  a  copy  thereof,  the  patient  cus»- 
tomarlly  takes  it  to  an  optldan,  who  fur- 
nishes the  glasses  in  accordance  therewith, 
and  this  method  appears  to  have  been  fol- 
lowed by  those  who  availed  themselves  of 
the  professional  aid  of  I>r.  Jewett  In  the  mat- 
ter of  their  eyes.  It  is  more  or  less  com- 
monly known,  and  it  may  also  be  gathered 
from  the  testimony  in  the  case  before  us, 
that  the  doctor  and  the  optician  each  retain 
a  copy  of  the  prescription  In  their  respective 
ofiSces  for  the  future  reference. 

The  plaintiff,  William  W.  Ferris,  was  an 
optldan  and  the  s<Mi-ln-law  of  Dr.  Jewett 
After  carrying  on  the  optical  business  for 
some  years,  during  which  he  made  glasses  for 
customers  sent  to  him  by  Dr.  Jewett  he  sold 
out  his  business  In  August  1914,  reserving 
from  such  sale  copies  of  prescriptions  ema- 
nating from  Dr.  Jewett  After  disposing  of 
his  bui^ess,  Ferris  was  engaged  in  other  oc- 
cupations for  a  period  of  about  two  years. 
He  then,  in  August,  1916,  resumed  the  busi- 
ness of  an  optldan. 

In  February,  1915,  Dr.  Jewett  died,  and 
his  son-in-law,  Ferris,  was  appointed  as  ad- 
ministrator upon  his  estate,  and  took  pos- 
session of  his  property  and  effects,  including 
his  office  furniture,  appUances,  copies  of  pre- 
scriptions, etc. 

The  defendant  Dr.  Alfred  W.  Pett  was 
also  a  si)edallst  la  the  same  lines  as  Dr. 
Jewett,  and  for  some  time  prior  to  the  lat- 
ter's  death  they  had  been  somewhat  assodat- 
ed,  but  not  as  copartners,  in  professional 
business.  Tbey  occupied  and  used  the  same 
waiting  room  and  the  same  operating  room, 
but  each  had  his  own  private  consultation 
room  and  his  own  patients. 

After  the  death  of  Dr.  Jewett,  the  defend- 
ant, Dr.  Pett,  being  desirous  of  acquiring  the 
business,  which  had  been  carried  on  by  the 
former,  entered  into  a  contract  with  the 
plaintiff,  as  administrator,  to  purchase  the 
business,  good  will,  surgical  instruments,  and 
furniture  for  the  sum  of  |1,000.  The  con- 
tract is  In  writing,  and  bears  date  January 
26,  1916.  It  provides  for  a  cash  payment  of 
$200  and  toT  the  payment  of  the  balance  In 
installments  of  $100  each  within  a  year.  The 
contract  does  not  state  what  part  of  the  con- 
sideration is  represented  by  the  tangible 
property  and  wftat  part  by  the  business  and 
good  will,  but  there  is  some  testimony  to  the 
effect  that  In  the  negotiations  between  the 
parties  they  were  considered  as  b^ng  of  equal 
value. 

After  making  payments  aggregating  $500, 
the  defendant  refused  to  make  any  further 
payments  under  the  contract,  on  the  ground 
that  the  plaintiff  had  broken  the  contract  on 
his  part  by  interfering  with  the  defendant's 
rights  and  impairing  and  Injuring  the  good 
will,  by  BolldtatlOTis  addressed  to  the  for- 
mer patients  of  Dr.  Jewett  and  designed  to 
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divert  them  from  the  defendant  and  secure  to 
blmself  their  future  patronage. 

In  support  of  this  contention  the  defendant 
offered  In  evidence  three  letters  sent  by  the 
plaintiff  to  patients  of  Dr.  Jewett  It  also 
appears  In  evidence  that  other  letters  to  a 
considerable  number  were  sent  out  by  the 
plaintiff,  presumably  similar  in  tenor  to  those 
produced  in  evldenc&  We  quote  one  of  these 
letters,  as  follows: 

"January  9,  1917. 

"Mrs.  James  Blaine,  Arlington,  B.  I. — Dear 
Mrs.  Blaine:  In  K<Hng  over  my  files  this  morn- 
ing, I  found  your  name  and  prescription  for 
glasses  as  made  by  the  late  Dr.  H.  M.  Jewett 
some  little  time  ago. 

"In  most  cases  like  yours,  Mrs.  Blaine,  a 
diange  of  lenses  is  advisable  after  such  a  period 
as  you  have  had  your  glasses,  and  so  I  am  writ- 
ing to  inquire  if  you  would  like  to  make  an 
appointment  with  us  to  re-examine  your  eyes  at 
your  convenience. 

"In  a  short  note  like  this  I  can  do  no  more 
than  invite  you  to  call  at  our  new  offices  and  ac- 
quaint yourself  with  our  modern  facilities  we 
have  to  serve  you. 

"Thanking  you  In  advance  for  any  reply  you 
may  care  to  make,  I  am 

"Very  truly  yours,  W.  W.  Ferris." 

The  case  was  tried  to  a  Jury  in  the  super- 
ior court,  where  a  verdict  was  rendered  for 
the  plaintiff  for  the  sum  of  $500  and  interest, 
amounting  all  together  to  $531.83.  A  motion 
for  a  D0W  trial  was  denied  by  the  trial  court, 
and  the  case  is  oow  before  us  upon  the  ex- 
ception of  the  defendant  to  that  rulliig. 

[1-3]  There  Is  no  conflict  of  Interest  be- 
tween the  oculist  and  the  opticiao,  so  long  as 
the  one  prescribes  the  lenses  required,  and 
the  other  prepares  and  adjusts  them  to  suit- 
able frames,  In  which  they  become  practically 
effective.  In  the  present  case  the  plaintiff 
goes  much  farther,  as  his  letters  of  solicita- 
tion clearly  Indicate.  In  these  letters  the 
plaintiff  not  only  suggests  that  the  party  ad- 
dressed should  obtain  new  glasses  from  bim, 
but  that  he  or  she  should  undergo,  at  bis 
hands,  a  re-examlnatlon  of  the  eyes,  with  a 
view  to  adapting  future  glasses  to  such 
changed  conditions  as  may  have  resulted 
from  the  lapse  of  time. 

We  cannot  see  how  the  kind  or  'degree  of 
skill  required  in  determining  what  lenses 
were  suited  to  the  changed  oonditloiis  would 
differ  from  that  demanded  in  prescribing 
glasses  In  the  first  instance. 

The  defendant  testifies  that  he  received 
practically  no  advantage  from  the  purchase 
of  the  good  will  of  the  business  which  liad 
been  carried  on  by  Dr.  Jewett.  That  fact 
would  not  in  itself  have  any  important  bear- 
ing upon  his  liability  to  pay  the  balance  due 
under  the  contract.  The  mere  failure  of  the 
defendant  to  realize  his  expectations  as  to 
future  business,  in  the  absoace  of  any  fraud 
or  Interference  on  the  part  of  the  person  from 
whom  he  makes  the  purchase,  would  not  es- 
tablish a  failure  of  conslderatiiMi.     Smock 


et  al.  V.  Plerson,  Ex'r,  68  Iiid.  405,  34  Am. 
Rep.  269. 

In  the  case  at  bar,  however,  there  Is  some- 
thing more  to  be  considered  than  a  failure 
of  the  defendant's  expectations.  The  ttestl- 
mony  discloses  tbat  the  plaintiff,  after  dis- 
posing of  the  good  wlU  of  the  business  car- 
ried on  by  Dr.  Jewett,  interfered  with  the  de- 
fendant's rights,  and  souj^t  to  divert  the 
business  from  the  defendant,  for  bi8  own 
benefit,  whi(&  clearly  amoanted  to  a  violation 
of  the  contract  on  his  part 

In  Trego  v.  Hunt,  12  Ehg.  BnL  Cas.  442. 
Lord  Macnaghten  said: 

"A  man  may  not  derogate  from  his  own 
grant;  the  vendor  is  not  at  liberty  to  destroy 
or  depreciate  the  thing  which  he  has  fold : 
tlieie  is  an  implied  covenant,  on  the  sale  of 
good  will,  that  the  vendor  does  not  solicit  the 
custom  which  he  has  parted  with ;  it  would  be 
a  fraud  on  the  contract  to  do  so.  Tfaeae,  aa  it 
seems  to  me,  are  only  different  turns  and  glimps- 
es of  a  proposition  which  I  take  to  be  elemen- 
tary. It  is  not  ri^t  to  profess  and  to  pur- 
port to  sell  that  whidi  you  do  not  mean  the 
purchaser  to  have;  it  is  not  an  honest  thing 
to  pocket  the  price,  and  then  to  recapture  the 
subject  of  sale — to  decoy  it  away  or  ctJi  it  back 
before  the  purchaser  has  had  time  to  attach  it 
to  himself  and  make  it  his  very  own." 

The  same  rule  has  been  adopted  in  the 
case  of  Zanturjlan  ▼.  Boomazlan  et  al.,  25 
R.  I.  151,  55  AU.  199.  In  that  ca'se  the  re- 
spondents entered  Into  a  written  agreement 
with  the  complainant  to  convey  to  him  their 
business,  together  with  the  good  will  thereof. 
The  agreement  contained  no  provision  that 
the  respondents  should  not  re-engage  in  a 
similar  business  in  the  same  neighborhood. 
The  complainant  offered  evidence  to  show 
that  such  was  really  a  i)art  of  the  agreement, 
although  not  included  in  the  vn-itten  instru- 
ment; but  the  court  held  that  such  evidence 
was  InadmisslMe,  as  tending  to  vary  the 
terms  of  a  written  contract,  and  that,  not- 
withstanding that  the  respondents  sold  the 
good  will  of  the  business,  they  had,  In  the 
absence  of  an  express  sUjpulatlon,  the  right 
to  re-engage  in  a  similar  business  in  the 
same  neighborhood,  and  tbe  court  further 
said  that: 

"The  respondents  clearly  have  not  the  right, 
however,  to  apply  to  any  of  their  old  customers 
privately,  either  personally  or  by  another,  to 
secure  their  patronage  or  to  induce  them  not  to 
deal  with  the  complainant;  for  this  would  be 
in  plain  violation  of  their  written  agreement." 

The  undisputed  testimony  presents  a  ques- 
tion of  law,  which  was  not  argued  in  the 
court  l)elow  on  the  defendant's  motion  for  a 
new  trial.  We  think  that  the  solicitations 
of  the  plaintiff,  as  evidenced  by  his  letters  to 
former  patients  of  Dr.  Jewett,  amount  to  n 
violation  of  the  contract  on  his  part,  and  that 
he  Is  not  entitled  to  recover  that  portion  of 
the  contract  price  which  appertains  to  tbc 
good  wilU 
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The  plaintiff  may,  if  be  shall  see  fit,  appear 
before  tbla  court  on  Wednesday,  January  15, 
1919,  at  10  o'clock  a.  m.,  and  show  cause,  If 
any  he  has,  why  this  case  should  not  be  re- 
mitted to  the  superior  court,  with  dlrectioa 
to  enter  Judgment  for  the  defendant. 


UNKER  T.  RHODE  ISLAND  CO. 
(No.  5182.) 

(Sapreme  Court  of  Rhode  Island.    Jan.  8, 
1919.) 

Stbeet    Railboads    <3=>t)&{8)    -<    Collisioh 

WITH   "Wagon— CONTBIB0TOBT  Neglioence 

OF  Wagow  Dbiyeb. 

Wagon  driver  who,  traveling  in  game  direo 

tion  as  street  car,  crossed  track  in  front  of  car 

toward    building   having   semicircular   roadway 

after  having  passed   first  entrance  and  before 

reaching  second  entrance  to  such  roadway,  was 

CMitributorUy  negligent. 

Exceptlona  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  George  T.  Brown, 
Judge. 

Action  by  Una  B.  Linker  against  tlte 
Rhode  Island  Company.  Directed  verdict  for 
defendant,  and  plaintiff  excepts.  Exceptions 
overruled,  and  case  remitted  tor.&itry  at 
jadgment. 

John  P.  Beagan  and  Ellia  L.  Tatman,  both 
of  Providence,  for  plaintiff. 

Clifford  Whipple  and  Alonzo  R.  Williams, 
both  of  Providence,  for  defendant. 

PER  CURIAM.  This  is  an  action  of  tres- 
pass on  the  case  for  negligence  brought  by 
plaintiff  as  sole  beneficiary  of  the  estate  of 
Charles  E.  Martin,  deceased,  to  recover  dam- 
ages for  the  death  of  said  Martin. 

At  the  conclusion  of  the  testimony  at  the 
trial  of  the  case,  the  trial  court,  upon  motion 
of  the  defendant,  directed  the  Jury  to  return 
a  verdict  for  the  defendant 

The  case  is  now  before  this  court  on  the 
plaintlfTs  bill  of  exo^tl(xts,  by  which  ex- 
ception is  taken  to  certain  rulings  of  the 
trial  Justice  made  dnilng  the  trial,  and  par- 
ticularly to  the  action  of  the  court  In  the  di- 
rection of  a  verdict 

The  acddent  in  wlilch  Martin  loet  his  life 
occurred  on  the  25th  day  of  April,  1917,  at 
about  9  o'clock  In  the  morning,  on  Blmwood 
avenue  in  Providence.  Elmwood  avenue, 
which  is  one  of  the  main  highways  In  the  city. 
Is  a  wide,  straight  street  which  runs  In  a 
northerly  and  southerly  direction  for  a  long 
distance  from  the  place  where  the  accident 
occurred.  The  traveled  part  of  the  highway 
between  the  street  curb  lines  is  36.2  feet  wide, 
and  on  each  side  of  the  street  and  outside  of 
the  traveled  portion  of  the  highway  there  is  a 
single  track  of  the  defendant's  trolley  line. 


wUch  is  located  between  the  curb  line  of 
the  traveled  portion  of  the  street  and  the 
sidewalk ;  on  each  side  of  the  street  between 
said  street  curb  line  and  the  trolley  track 
there  is  a  strip  of  land  6  feet  in  width, 
upon  which  at  varying  distances  are  placed 
trolley  poles,  electric  light  poles,  and  trees. 
The  track  on  the  west  side  is  used  for  south- 
bound cars,  and  that  on  the  east  side  is  used 
for  north-boimd  cars.  The  accident  occurred 
near  the  plant  of  the  Swiss  Cleansing  Com- 
pany, which  is  south  of  Adelaide  avenue 
and  on  the  west  side  of  Elmwood  avenue. 
Adelaide  avenue  1^  a  public  highway  which 
crosses  Elmwood  avenue  at  right  angles. 
South  of  Adelaide  avenue  on  the  west  side 
of  Elmwood  avenue  there  Is  a  gasoline  sta* 
tlon  which  is  some  distance  back  from  the 
street  Entrance  to  and  exit  from  this  gaso- 
line station  is  provided  for  by  means  of  a 
scnniclrcular  driveway  wlilch  crosses  the 
track  at  the  north  and  south  of  the  station. 
A  little  further  south  on  the  same  side  of  the 
street  and  well  back  from  the  sidewalk  is 
the  building  of  the  Swiss  Cleansing  Company. 
Entrance  and  exit  to  this  building  likewise 
is  provided  for  by  means  of  a  semicircular 
driveway  which  crosses  the  track  at  points 
respectively  north  and  south  of  the  building. 

In  the  center  of  this  driveway  of  the  Swiss 
Cleansing  Company,  there  Is  a  straight  foot- 
path running  from  the  entrance  of  the  build- 
ing directly  to  the  sidewalk.  From  the  cen- 
ter of  this  path  measuring  on  the  side- 
walk to  the  center  of  the  southerly  driveway 
of  the  Swiss  Company,  the  distance  is  48 
feet  and  to  the  center  of  the  ilorth  driveway 
is  49  feet.  The  distance  from  the  northerly 
driveway  of  the  gasoline  station  to  the 
northerly  driveway  of  the  Swiss  Company 
is  110  feet  and  to  the  southerly  driveway 
of  the  Swiss  Company  Is  207  feet.  The  dis- 
tance from  Adelaide  avenue  to  the  southerly 
driveway  of  the  Swiss  Company  Is  between 
400  and  500  feet  The  sidewalk  is  9  feet 
wide. 

About  9  o'clock  on  the  morning  of  the  25th 
of  April,  1917,  Martin,  the  deceased,  was 
driving  a  one-horse  express  wagon  in  a  south- 
erly direction  along  Elmwood  avenue  south 
Of  Adelaide  avenue.  The  weather  was  cl^r, 
and  the  horse  was  moving  slowly,  either  at 
a  slow  trot  or  at  a  walk.  Martin  was  pro- 
ceeding on  the  right  side  of  the  traveled  part 
of  the  highway  and  near  the  street  curb  line. 
If  it  was  his  Intentitm  to  drive  into  the  drive- 
way of  the  Swiss  Cleansing  Company,  he  as 
a  matter  of  fact  passed  by  the  first  entrance 
to  that  property  that  he  came  to.  While  he 
was  thus  proceeding  over  the  traveled  por- 
tion of  the  highway,  a  large  closed  car  of  the 
defendant  company,  ahout  44  feet  in  length, 
was  also  proceeding  southerly  along  the  west- 
erly track  in  the  section  given  over  to  the 
street  railway  traffic  on  the  west  side  of  the 
street     The  car  was  moving  rapidly  and 
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the  horse  was  moving  slowly;  when  Martin 
came  to  a  point  OKWslte  the  southerly  drive- 
way of  the  &wl88  Company,  his  horse  was 
walking.  The  horse  was  then  turned  by 
Martin  sharply  to  the  right  and  In  the  di- 
rection of  the  driveway,  and  the  horse  had 
gone  the  distance  of  6  feet  to  the  nearest 
rail,  and  his  front  feet  were  oil  the  other 
rail  4%  feet  away,  making  a  distance  of 
ai^roxlmately  11  feet  that  the  horse  had 
traveled  after  the  change  of  direction  when 
the  horse  was  struck  by  the  trolley  car, 
and  as  a  result  of  the  collision  Martin  was 
thrown  from  his  wagon  and  suffered  the 
Injuries  from  which  he  died. 

The  principal  witness  for  the  plaintiff,  and 
the  one  who  had  perhaps  the  best  opportu- 
nity of  any  of  the  witnesses  to  see  the  whole 
occurrence,  was  a  Mrs.  Tompklnson,  who 
was  the  telephone  operator  at  the  Swiss 
Cleansing  Company.  At  the  time  of  the  ac- 
cident, she  was  seated  at  a  window  near  the 
southerly  driveway  of  the  Swiss  Cleansing 
Company.  She  testifies  that  her  attention 
was  attracted  by  the  imusually  loud  ringing 
of  the  bell  of  the  car.  She  looked  up  to 
see  what  It  was  for  and  saw  a  car  coming 
rapidly  by  the  northerly  drive  of  the  Swiss 
Company.  She  looked  to  see  what  the  motor- 
man  was  ringing  at  and  saw  a  horse  coming 
across  the  track  at  the  southerly  drive.  The 
front  feet  of  the  horse  were  on  the  rail  on 
the  side  nearest  to  the  office  building.  She 
screamed,  closed  her  eyes  for  a  second,  Eind 
did  not  see  the  actual  collision.  When  she 
opened  her  eyes,  she  saw  the  horse  being 
carried  unddr  the  front  fender  of  the  car 
for  about  a  car  length,  when  the  car  was 
brought  to  a  stop.  The  body  of  the  express 
wagon  was  not  struck  and  was  stlU  In  the 
road;  the  front  wheels  were  taken  off.  At 
the  time  of  the  collision,  the  horse  and  front 
wheels  were  turned  across  the  track;  the 
body  of  the  wagon  had  not  been  turned  at 
that  time  The  attention  of  the  witness 
was  th^i  called  to  a  signed  statement  which 
she  had  made  to  the  coroner,  w|thln  a  short 
time  of  the  occurrence  of  the  accident.  In 
which  the  testimony  was  as  follows: 

"Q.  When  you  first  saw  the  car  and  the  team, 
hvw  far  apart  -were  they?  A.  The  front  of 
the  electric  car  was  in  front  of  the  walk  lead- 
ing into  our  office.  The  walk  is  in  front  of  the 
center  of  the  building.  The  horse  was  on  the 
track,  and  the  team  and  the  car  were  about  the 
length  of  the  electric  car  apart." 

The  witness  at  once,  on  having  her  memory 
refreshed  by  her  earlier  statement  made 
to  the  coroner,  testified  that  the  statement 
to  the  coroner  was  correct.  This  witness 
was  disinterested  and  manifestly  trying  to 
tell  the  truth.  Her  testimony  was  corrobo- 
rated b.v  other  witnesses  for  the  plaintiff  and 
the  defendant  and  was  not  affected  in  any 
material  respect  by  the  testimony  of  any 
other  witness,  either  for  the  plaintiff  or  the 


defendant.  If  this  Btatement  of  the  occur- 
rence Is  correct,  It  Is  clear  that  but  one  con- 
clusion can  be  drawn  from  the  facts,  and 
that  Is  that  the  deceased  was  guilty  of  ooa- 
trlbntory  negligence. 

We  are  of  the  oidnlon  that  the  deceased 
was  gnllty  of  contrlbntory  negligence,  and 
consequently  that  there  was  no  error  In  the 
action  of  the  trial  oonrt  In  the  direction 
of  the  verdict. 

We  do  not  consider  It  necessary  to  discuss 
the  exceptions  to  the  other  rulings  of  the 
trial  court,  as,  after  carefal  examination 
of  the  testimony,  we  find  no  reversible  error 
in  the  record. 

Plaintiff's  exertions  are  overruled,  and 
the  case  is  remitted  to  the  superior  oonrt 
for  entry  of  Judgment  on  tbs  verdict 


EONO  T.  BOARD  OF  CANVASSERS  AND 
REGISTRATION  OF  CITT  OF  PROVI- 
DENCE.   (No.  300.) 

(Supreme  Court  of  Rhode  Island.    Jan.  S,  1&19.) 

1.  Elkotionb  e=383— QuAumcATioN  or  Vox- 
KRs— Payment  or  Taxes. 

Under  Const  Amend.  arL  7,  |  1,  requiring 
the  payment  of  a  tax  within  the  year  next  pre- 
ceding a  city  election  as  a  qualification  for  vot- 
ing, the  payment  within  the  year  of  a  delinquent 
tax  due  and  payable  more  than  a  year  before  the 
election  is  insafficient 

2.  ELEOnONS  «=>S3— QUAUnOATION   OF  VOT- 

EBS— Patkbnt  of  Taxes. 
The  payment  of  a  tax  asseaeed  and  payable 
within  the  year  preceding  the  election  of  city 
councilman,  where  paid  within  six  days  preced- 
ing the  election,  does  not  qualify  the  taxpayer  as 
elector,  in  view  of  Gen.  Laws  1909,  c.  7,  {  22,  as 
amended  by  Laws  1910,  c.  640,  |  1. 

3.  Elections  «=60— Qualification  of  Vot- 
ers—Payment OF  Taxes— Validitt  of  Stat- 

tTTK. 

Gen.  Laws  1909,  c.  7,  {  22,  as  amended 
Laws  1910,  c.  840,  f  1,  requiring  payment  of 
taxes  before  the  sixth  day  preceding  election  day 
to  qualify  an  elector,  is  not  in  violation  of 
Const,  art  2,  |  2  (being  article  7,  §  1,  of  Amend- 
ments), requiring  tax  payments  within  the  year 
preceding  an  election  to  qualify  voters,  in  view 
of  section  6,  granting  legislative  power  to  pro- 
vide for  registry  of  voters. 

4.  CEBTIOBAKI  4=9fl0— DiBBOSinOR  OF  Wbit— 

Sufsbsedino. 
Where  the  respondent  has  not  made  return 
upon  the  writ  of  certiorari,  and  it  has  been 
shown  from  the  petition  that  the  record  sought 
to  be  certified  is  correct,  the  proper  order  is  not 
for  quashal  or  dismissal,  but  that  the  writ  be 
superseded. 

Petition  for  certiorari  by  Thomas  J.  King 
against  the  Board  of  Canvassers  and  Regis- 
tration of  City  of  Providence.     Writ  Issued 
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as  prayed,  and  respondent  moved  to  dhwnlHB, 
iDd  sought  to  have  writ  quashed  and  roller^ 
seded.    Writ  superseded. 

Wlliiain  EL  McSoley,  of  Pcovidencev  for 

petitioner. 

Elmer  S.  Chace,  City  SoL,  and  Henry  C. 
Cram  and  Charles  P.  Slsson,  Asst  City  Sols., 
•U  of  Providence,  for  respondent. 

SWBETLAND,  X  Tbia  Is  a  petition  for  a 
writ  of  certiorari  to  W  directed  to  the  board 
of  canTassers  and  registration  In  the  dty  of 
Providence,  ordering  said  board  to  certify  for 
oar  Inspection  the  record  relating  to  Its  can- 
Tass  of  the  votes  cast  for  membero  of  the 
common  council  from  the  Tenth  ward  of  said 
dty  at  the  election  held  oa  tb»  6tb  day  of 
November,  1918,  to  the  end  that  so  mncb  of 
Bald  record  as  Is  Illegal  may  be  quaabed. 

A  writ  of  certiorari  has  laaned  as  prayed 
fbr  by  the  petitioner.  The  rem)ondent  has 
not  made  return  In  obedience  to  the  writ,  bat 
bas  filed  its  motion  to  dismiss.  The  motion 
&ils  to  set  oat  the  grounds  for  dlsmlsHal. 
At  the  bearing  on  said  motion,  however,  It 
appeared  that  the  respondait  sought  to  have 
the  writ  quashed  or  superseded  because  of  Its 
claim  ttiat  upon  the  allegations  of  the  peti- 
tion the  record  of  the  respondoit  board  to 
which  the  petitioner  objects  should  not  be 
qnashed,  bat  affirmed. 

It  appears  from  the  facts  set  forth  In  the 
petition,  all  of  which  are  admitted  by  the 
respondent  to  be  true,  that  the  petitioner  la 
a  dtisen  of  the  United  States,  and  has  had 
bis  residence  and  home  in  the  Tenth  ward  of 
the  dty  of  Providence  for  more  than  two 
years  next  preceding  the  6tb  day  of  Novem- 
ber, 1918,  the  day  of  said  election;  that  on 
June  15,  1917,  a  tex  was  asaessed  In  Provi- 
dence upon  the  petitioner's  personal  property 
In  Providence  valued  at  least  at  $134 ;  that  by 
the  provisions  of  said  assessment  said  tax 
was  required  to  be  paid  to  the  dty  treasurer 
a«  tax  collector  on  or  before  October  23, 1917 ; 
that  the  petitioner  did  not  pay  said  tax  on 
or  before  October  23, 1917,  bnt  paid  the  same 
on  May  29,  1918.  It  farther  appears  that  on 
Inne  15,  1918,  a  tax  was  assessed  in  Provi- 
dence npon  the  petitioner's  personal  property 
in  Providence,  valned  at  least  at  (134;  that 
by  the  provisions  of  said  last-named  assess- 
ment Bald  tax  was  required  to  be  paid  to  the 
dty  treasurer  as  tax  collector  on  or  before 
October  22,  1918;  that  the  petitioner  did  not 
pay  said  last-named  tax  on  or  before  Octo- 
ber 22,  1918,  bnt  paid  the  same  on  October 
30, 1918,  wtaiai  day  was  not  before  the  sixth 
day  preceding  said  day  of  election.  It  further 
appears  that  the  petitt<mer  was  duly  nomi- 
nated as  a  candidate  for  the  office  of  com- 
mon councilman  from  said  Tenth  ward  of 
Providence  on  October  16,  1918,  to  be  voted 
for  at  the  election  to  be  held  November  5, 
1918,  and  that  bis  name  was  placed  upon  the 
offidal  ballot  as  such  candidate.    It  further 


appears  that  at  the  final  canvass  of  the  vot- 
ing lists  of  said  Tenth  ward  the  respondent 
board  strudt  the  petitioner's  name  from  the 
list  of  persops  qualified  to  vote  for  members 
of  the  common  ooaacU  at  the  election  to  be 
held  November  5,  1918,  for  the  reason  that 
before  the  sixth  ^ly  preceding  the  day  of  said 
election  the  petitioner  had  failed  to  pay  the 
personal  property  tax  assessed  against  him; 
and  at  said  ele<^on  the  petitioner  was  not 
permitted  to  vote  for  any  candidate  for  mem- 
ber of  the  common  council  from  said  ward. 
The  petitioner  was  one  of  the  four  pereoaB 
receiving  the  highest  number  of  votes  cast  at 
said  election  for  the  office  of  common  council- 
man from  said  ward;  and,  if  the  petitioner 
was  a  duly  qualified  candidate,  the  respond- 
ent board  admit  tliat  he  was  entitled  to  be  de- 
clared elected  to  said  office.  Said  board, 
however,  refased  to  isBoe  to  the  petitioner  a 
certificate  of  election  on  the  gioand  that  he 
was  not  eligible  to  hold  the  office  of  common 
ooimcUman  for  the  reason  that  he  was  not  at 
Mild  election  a  qualified  elector  for  such  office. 
The  following  provisions  of  law  relate  to 
the  question  before  us.  Section  1,  art  9,  of 
the  Constitution  of  Bhode  Island  la  as  fol- 
lows: 

"No  person  shall  be  eligible  to  any  civil  oflice 
(except  the  office  of  school  committee),  unless  be 
be  a  qualified  elector  for  such  office." 

Section  1  of  article  7  of  Amendments  to  the 
Constitution  of  BJiode  Island,  among  other 
things,  provides  as  follows: 

"Provided,  that  no  person  shall  at  any  time  be 
allowed  to  vote  in  the  election  of  the  city  coun- 
cil of  any  city,  or  ujmh  any  proposition  to  im- 
pose a  tax  or  for  the  expenditure  of  money  In 
any  town  or  dty,'  unless  be  shall  within  the  year 
next  preceding  have  paid  a  tax  assessed  upon  his 
property  therein,  valued  at  least  at  one  hundred 
and  thirty-four  dollars." 

Section  22  of  diapter  7,  General  Laws  1909, 
as  amended  by  Pnb.  Laws,  c.  640,  |  1,  ap- 
proved August  22,  1910,  is  as  follows: 

"Sec.  22.  No  person  who  claims  the  right  to 
vote  upon  the  payment  of  a  tax  or  taxes  assess- 
ed against  him  upon  property,  for  aldermen  or 
common  councilmen  of  any  city  within  this 
state,  or  ap<ni  any  proposition  to  impose  a  tax 
or  for  the  expenditure  of  money  in  any  town  or 
city,  shall  by  the  boards  of  canvassers  be  ad- 
mitted to  vote  for  said  officers  or  upon  said 
propositions,  unless  upon  the  production  of  a  cer- 
tificate from  the  collector  of  taxes,  town  treas- 
urer, or  derk  of  the  town  or  city  in  which  he  re- 
sides, that  before  the  sixth  day  preceding  the 
day  of  such  voting  he  has  paid  such  tax  assessed 
against  him  therein  for  and  within  such  year." 

[1]  The  contention  of  the  petitioner  is  that 
for  each  of  the  following  reasmis  the  action 
of  the  respondent  board  was  erroneous  and 
the  record  In  question  should  be  quashed: 
First,  the  petitioner  claims  that  the  payment 
by  him,  on  May  29,  1918,  of  the  tax  aesessed 
on  June  IB,  1917,  and  payable  on  or  before 
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October  23,  1917,  was,  within  tbe  meaning  of 
said  article  7,  of  Amendments  to  the  Consti- 
tution, the  payment  of  a  tax  within  the  year 
next  preceding  tbe  day  of  election  assessed 
upon  his  personal  property  in  Providence, 
and  that  by  reason  of  said  payment  and 
his  otheri  qnaliflcation  he  was,  on  Novem- 
ber 5,  1018,  a  qualified,  elector  for  and  eli- 
gible to  said  office  of  common  councilman. 
In  support  of  that  claim  the  petitioner  relies 
upon  the  opinion  of  this  court  in  Andrews  v. 
Sullivan,  86  R.  I.  137,  89  Atl.  166.  In  that 
case  the  court  held  that  an  elector  became 
qualified  to  rote  for  members  of  the  city 
council  by  reason  of  the  payment  by  him 
within  the  year  next  preceding  the  day  of 
election  of  a  tax  wbi<^  bad  been  assessed 
more  than  a  year  before  said  day  of  election, 
but  which  by  the  provisions  of  its  assess- 
ment did  not  become  demandable  and  en- 
forceable against  the  taxpayer  until  within 
the  year  next  preceding  the  election.  There 
the  court  was  dealing  with  a  situation  ^uite 
unlike  that  presented  by  the  facts  in  this 
case.  In  the  course  of  the  opinion  the  court 
said: 

"We  think  that  It  Is  the  payment  rather  than 
the  .issessment  of  the  taxes  which  must  furnish 
the  basis  in  calculating  the  period  of  12 
months." 

Upon  that'  sentence  the  petitioner  lays 
much  stress.  Plainly,  however,  the  court  had 
reference  merely  to  the  payment  then  tn 
question  of  a  tax  which  was  not  overdue  be- 
fore the  year,  but  which  for  the  first  time 
became  demandable  within  the  year  before 
the  election.  There  Is  nothing  in  the  opinion 
that  jtistlfles  the  application  of  that  language 
to  the  payment  of  a  tax  which  was  in  ar- 
rears, and  as  to  which  the  taxpayer  was  in 
default,  before  the  beginning  of  such  year. 
That  was  not  the  intention  of  the  court,  and 
to  so  hold  would  amount  to  an  unwarranted 
extension   of   said   constitutional    provision. 

[I,  8]  It  is  further  claimed  by  the  petition- 
er that  the  payment  by  him  on  October  30, 
1918,  of  the  tax  assessed  against  him  on 
June  16,  1918,  and  payable  on  or  before 
October  22,  1918,  qualified  him  to  vote  for 
members  of  the  common  council  at  said  elec- 
tion. Such  contention  is  in  disregard  of 
the  provisions  of  section  22,  c.  7,  General 
Laws  1909,  as  amended  by  Public  Laws,  c. 
640,  I  1,  approved  August  22,  1910,  quoted 
above.  The  petitioner,  however,  as  the  third 
ground  of  his  position,  claims  that  said  sec- 
tion Is  unconstitutional  because  It  Is  In  con- 
flict with  the  provisions  of  section  1,  article  7, 
of  Amendments  to  the  Constitution  quoted 
above,  and  that  It  constitutes  an  unwarrant- 
ed restriction  upon  the  taxpayer's  constitu- 
tional right  to  qualify  himself  to  vote  in  an 
election  of  the  dty  council  by  the  payment  of 
a  tax,  assessed  upon  his  property,  at  any 
time  throughout  the  whole  of  tbe  year  next 
preceding  such  election. 


Tbe  provisions  of  section  1,  article  7,  of 
Amendments  to  tbe  Constitution  quoted  above 
must  be  given  a  reasonaMe  construction, 
having  regard  for  tbe  necessary  regulations 
concerning  the  canvass  of  voters,  the  prq)a- 
ration  of  voting  lists,  and  the  orderly  con- 
duct of  elections.  The  collection  of  taxes 
and  the  preparation  of  voting  lists  belong 
respectively  to  two  different  departments  In 
the  various  dtles  of  the  state.  As  the  right 
to  vote  for  members  of  the  city  oonncll  de- 
poids  upon  the  payment  of  the  tax,  it  Is 
necessary  that  some  method  be  adopted  to 
convey  to  the  canvassers  In  an  official  and 
orderly  way  the  knowledge  that  the  tax  has 
been  paid.  It  is  necessary  that  a  reasonable 
time  should  be  given  for  the  transmission  of 
such  offidak  Information,  and  that  thereafter 
a  reasonable  time  should  be  given  to  the  can- 
vassers to  arrange  their  lists  to  conform  to 
the  Information  so  received.  The  General 
Assembly  has  by  said  section  22  provided 
that  at  least  six  d&ys  should  be  available 
for  these  purposes.  Perhaps  a  shorter  time 
might  have  been  snfilcient,  but  the  General 
Assembly,  having  the  matter  before  it,  has 
fixed  upon  that  as  a  reasmiable  period,  and 
we  caimot  say  that  It  is  so  unreasonable  as  to 
render  the  provision  unconstltutionaL  By 
the  provisions  of  section  3  of  article  7  of 
Amendments  to  the  Constitution,  section  1 
of  that  article  shall  take  in  the  Constitution 
of  tbe  state  the  place  of  section  2  of  article 
2,  "Of  Qualification  of  Electors."  Article  7 
of  Amendments  thus  becomes  a  part  of  arti- 
cle 2  of  the  Constitution  of  the  state.  Sec- 
tion 6  of  article  2  provides  as  follows: 

"The  General  Assembly  shall  have  full  power 
to  provide  for  a  registry  of  voters,  to  prescribp 
the  manner  of  conductini;  the  elections,  the  form 
of  certificates,  the  nature  of  the  evidence  to  be 
required  in  case  of  a  dispute  as  to  the  right  of 
any  person  to  vote,  and  generally  to  enact  all 
laws  necessary  to  carry  this  article  into  effect, 
and  to  prevent  abuse,  corruption  and  fraud  in 
voting." 

Said  section  22  quoted  abov^  appears  to  be 
a  not  unreasonable  provision,  designed  to 
carry  into  effect  and  make  operative  the  pro- 
visions of  ^article  7  of  Amendments  to  the 
Constitution.  In  our  opinion  said  section  22 
is  not  unconstitutional  as  being  tn  derogation 
of  article  7  of  Amendments  to  the  Constitu- 
tion. 

The  action  of  the  respondent  board  in 
striking  the  petitioner's  name  from  tbe  list 
of  electors  qualified  to  vote  in  said  Tenth 
ward  for  members  of  tbe  common  council 
was  not  erroneous;  for  under  the  provisions 
of  law  he  was  not  a  qualified  elector  for 
said  office,  and  hence  was  not  eligible  to  said 
office. 

[4]  Upon  the  allegations  of  the  petition 
tbe  record  of  said  board  should  not  be 
quashed.  The  respondent's  motion  asks  for 
dismissal.  As  the  respondent  has  not  made 
return  upon  tbe  writ,  the  proper  order  for 


Digitized  by 


Google 


DeL) 


SUSSEX  TBUST  CO.  r.  POLITE 


875 


this  court  to  enter  In  the  premises  is  not  for 
gnashal  or  dismissal  of  the  writ,  bnt  that  the 
same  be  snperseded.  It  Is  therefore  ordered 
that  the  writ  of  certiorari  heretofore  Issued 
Is  snperseded. 


SUSSEX  TRUST  C».  ▼.  POLITE)  et  al. 

(Coart  of  Ohanoery  of  Delaware.    Jnne  17, 
19ia) 

1.  WllXS  «=>607  (3)— CONSTBUCTIOH  —  BlOHT 

OF  Action  bt  Executob. 
A   directjon   to   an   necutor   to   sell   real 
ntate  imposes  on  the  executor  such  a  trust  duty 

as  entitles  Mm  to  instructions  of  a  court  ot 
rquity  as  to  the  performance  of  bis  duties  and 
the  identity  of  the  land  to  be  sold. 

2.  WiLis   «=3687(2)—CoN8TBUCTiON— Equity 

JCaiSDlCTION. 

A  devisee,  claiming  a  mere  legal  estate,  can- 
not come  into  equity  for  the  sole  purpose  of 
obtaining  a  construction  of  the  will. 

Bill  by  the  Sussex  Trust  Oompany,  a  cor- 
poration of  the  state  of  Delaware,  executor 
of  the  last  will  and  testament  of  Joseph  W. 
Marsh,  deceased,  against  Margaret  E.  FoUte 
and  others.  On  demurrer  to  the  bill.  De- 
murrer OTerruled. 

The  bill  Is  that"  of  an  executor  for  Instruc- 
tions concerning  the  will  of  the  decedent  to 
guide  In  the  performance  of  duties  imposed 

00  the  executor  by  the  will.  By  the  second 
item  of  his  will  the  testator  ordered,  au- 
thorized and  directed  hla  executor  to  sell  aU 
bis  goods  and  chattels  and  real  estate  of 
whicb  be  might  be  seized  at  his  death,  ex- 
cepting the  land  "hereinafter  more  partlcu- 
Inrly  de>1sed."  The  fifth  item  of  the  will  Is 
as  follows: 

"Fifth.  I  give  and  devise  unto  Margaret  F. 
Polite,  should  die  be  living  at  the  time  of  my 
death,  all  that  certain  tract,  piece  or  parcel  of 
land,  situate  in  Sussex  county,  Delaware,  where 

1  now  reside,  lying  on  both  sides  of  the  county 
road  leading  from  Millsboro  to  Lewes,  adjoining 
lands  of  Joseph  Moore,  Erasmus  W.  W.  Marsh 
and  others,  containing  forty  five  acres,  more 
or  less,  for  and  during  the  term  of  her  natural 
life,  and  at  her  death  the  said  property  go  to 
Dr.  Joseph  M.  Martin,  his  heirs  and  assigns 
forerer." 

By  the  sixth  item  of  his  will  the  testator 
directed  that  after  the  executor  had  made 
sale  of  bis  real  estate  not  spcdficlally  de- 
vised, the  proceeds  be  divided  in  certain 
sl^^ies  among  certain  persons  named. 

It  was  alleged  that  after  making  his  will, 
the  testator  sold  and  conveyed  the  land  re- 
ferred to  In  item  fifth  above,  and  on  the  same 
day  acquired  another  tract  of  land  adjoining 
and  contiguous  to  the  residue  of  the  land 
mentioned  in  that  item,  but  did  not  there- 
after republish  bis  will.    Tbe  devisees  men- 


tioned in  Item  fifth  claim  that  this  after-ac- 
quired  land  was  devised  absolutely  to  them, 
while  tbe  residuary  legatees  of  the  will  claim 
that  It  is  part  of  the  residue  and  should  t>e 
sold  according  to  the  directions  of  the  will 
so  that  the  proceeds  thereof  may  be  distribut- 
ed to  and  among  tbem.  Having  converted 
Into  money  all  tbe  property  of  the  decedent 
except  this  land  acquired  after  tbe  date  of 
the  will,  and  being  in  doubt  as  to  its  duties 
with  respect  to  that  land,  the  oomirialnaat 
brought  Into  court  as  defendants  all  tbe  pa> 
sons  interested.  Including  those  claiming  to 
be  devisees  uuder  Item  fifth  and  also  the 
persons  who  as  residuary  legatees  are  en- 
titled to  shares  of  tbe  residuary  estate  when 
converted  into  money,  and  asks  that  the  will 
be  construed,  and  that  the  court  determine 
whether  the  executor  should  sell  tbe  after- 
acquired  land,  or  whether  it  had  been  de- 
Tlsed  under  item  fifth. 

One  of  the  defendants,  Margaret  B.  Polite, 
the  devisee  for  Ufe  of  the  after-acquired  land 
under  item  fifth  of  the  wUl  filed  a  general 
demurrer  to  the  bill  as  not  containing  "any 
rnatt^  of  equity  whereon  this  court  can 
ground  any  decree  and  give  to  the  complain- 
ant relief  against  the  defendant." 

At  the  time  of  the  argument  of  the  demur- 
rer none  of  the  other  defendants  had  de- 
murred, pleaded  to  or  aosweied  tbe  bllL 

Joseph  U  Cahall,  of  Georgetown,  for  com- 
plainant 

Robert  O.  White,  of  Georgetown,  for  de- 
murring defendant 

THE  CHANCELLOR.  Tbe  legal  position 
taken  by  the  solicitor  for  the  demurring  de- 
fendant, the  life  ten-int  mentioned  in  tbe 
fifth  item  of  tbe  will,  is  that  tbe  question  as 
to  the  title  to  the  after-acquired  land  de- 
pends upon  the  testamentary  Intention,  and 
urges  that  If  tbe  testator  intended  the  land 
acquired  by  blm  to  become  a  part  of  the  tract 
devised,  then  it  passed  under  item  fifth.  He 
urges  in  his  brief  that  this  testamentary  in- 
tention Is  to  be  determined  by -evidence  de- 
hors the  will,  such  as  the  dealing  of  tbe  tes- 
tator with  the  land  after  its  acquisition,  evi- 
dence as  to  whether  be  used  the  land  as  a 
part  of  tbe  same  tract  which  ho  devised  un- 
der item  fifth,  and  his  statements  concerning 
it;  and  Inasmuch  as  this  Involves  the  deter- 
mination of  the  legal  title  to  land,  the  Ques- 
tion must  be  tried  in  a  court  of  law  and  tbe 
Court  of  Chancery  is  without  jurisdiction. 

The  authorities  cited  for  the  demurrant  do 
not  sustain  tbe  position,  for  they  were  all 
cases  where  one  devisee  filed  a  bill  against 
another  for  a  construction  of  the  will,  and  in 
none  of  tbem  was  an  executor  or  administra- 
tor a  complainant  seeking  Instructions  for 
the  performance  of  duties  Imposed  by  the 
wiU.  / 
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[1,2]  Of  conise,  a  devisee  claiming  a  mere 
legal  estate  cannot  oome  Into  equity  for  the 
sole  purpose  of  obtaining  a  conatmctlon  of 
the  will.  8  Pomeroy  on  Xiqulty  Jurlspm- 
d^ice,  I  1166;  Bowers  v.  Smith,  10  Paige 
(N.  Y.)  193 ;  Frank  v.  Frank,  88  Ark.  1,  113 
S.  W.  640,  1»  L.  R  A.  (N.  S.)  176,  12d  Am.  St 
Rep.  73,  with  exhaustive  notes.  When,  how- 
ever, a  court  of  equity  is  asked  by  an  execu- 
tor or  trustee  to  give  instructions  respecting 
the  correct  administration  of  power  conferred 
by  will,  it  will  as  an  Incident  to  the  trust 
construe  the  wllL  Obipman  t.  Montgomery, 
68  N.  T.  221,  230. 

The  Court  of  Chancery  in  this  state  has  fre- 
quently construed  wills  in  order  to  instruct 
an  executor  or  trustee  as  to  the  proper  dis- 
charge of  his  duties,  and  In  some  the  dis- 
position of  real  estate  of  the  decedent,  or  of 
the  proceeds  of  the  sale  thereof,  was  involv- 
ed. In  sudi  cases  the  Jurisdiction  was  not 
questioned. 

A  direction  to  an  executor  to  sdl  real  es- 
tate of  the  decedrat  Imposes  on  the  executor 
such  a  trust  duty  as  entitles  him  to  instruc- 
tions of  a  court  of  equity  as  to  the  perform- 
ance of  his  duties.  In  the  case  of  Mellen  v. 
MeUen,  139  N.  X.  210,  84  N.  El.  925,  a  pow- 
er of  sale  given  to  an  executor,  which  was  not 
a  directiou  to  sell,  was  held  to  give  a  court 
with  equity  {rawer  jurisdiction  to  instruct  the 
executor  on  his  application,  though  It  did 
not  Justify  the  invocation  of  the  powers  of 
the  court  by  a  devisee  of  the  land.  This  dis- 
tinction Is  sound.  Therefore,  if  an  executor 
with  a  power  to  sell  land  may  be  Instructed, 
an  executor  who  has  been  directed  to  sell 
land  and  divide  the  proceeds  may  be  in- 
structed. True,  in  this  case  there  is  no  dis- 
pute or  uncertainty  as  to  the  persons  entitled 
to  have  the  proceeds  of  the  sale,  or  the  shares 
they  are  to  receive.  But  the  executor  does  by 
the  allegations  of  the  bill  need  Instructions  as 
to  what  land  is  to  be  sold  by  Mm  pursuant 
to  the  direction  of  the  will.  This  establishes 
the  Jurisdiction  according  to  the  allegations 
of  the  biU. 

It  quite  sufficiently  appears  from  the  argu- 
ment of  counsel  for  the  demurring  defendant 
that  there  are,  or  may  be,  facts  which  have 
an  important  bearing  on  the  testamentary  in- 
tention as  to  the  Identity  of  the  land  de- 
scribed in  item  fifth  of  the  will,  some  of 
which  facts  he  suggested.  These  may  be  prov- 
ed as  well  In  the  Court  of  Chancery  as  In  any 
other  court,  and  in  a  case  where  all  the  per- 
sons Interested  are  parties.  This  is  particu- 
larly true  in  the  case  before  this  court,  because 
the  devisee  and  all  the  persons  entitled  to  por- 
tions of  the  residuary  estate  which  would  In- 
clude the  proceeds  of  the  sale  of  land  of  the 
decedent  are  brought  tn  as  parties.  In  such 
a  controversy  between  the  devisee  and  resid- 
uary legatees  the  trustee  does  not  take  sides, 
and  Is  only  Interested  In  bringing  in  the  par- 


ties and  following  tbe  Instructions  of  the 
court  after  It  has  decided  t^  what  land  the 
direction  to  sdl  ai^lies. 

It  was  urged  by  the  solicitor  for  the  com- 
plainant that  the  court  has  Jurisdiction  be- 
cause the  direction  to  sell  worlis  an  equitable 
conversl(Hi  of  the  land  Into  personalty,  and 
admittedly  the  court  has  Jurisdiction  to  in- 
struct an  executor  as  to  legacies  as  gifts  of 
personal  property,  l^is  may  be  a  correct  po- 
sition, but  it  is  not  necessary  to  so  decide  in 
order  to  sustain  the  Jurisdiction  of  the  court 
of  tbe  subject-matter  raised  by  the  bill. 

Indeed,  in  no  other  way  can  tbe  question 
of  testamentary  Intenticm  be  adequately  de- 
termined, than  in  and  by  such  a  bill  as  that 
filed  by  the  executor.  The  persons  really  in- 
terested are  the  residuary  I^^tees,  who  have 
not  the  legal  title  to  any  land  of  the  testator, 
and  are  entitled  only  to  the  proceeds  'of  the 
sale  thereof.  They  cannot  by  action  at  law 
test  the  title  to  the  land  mentioned  In  Item 
fifth.  It  Is  also  more  than  doubtful  If  tbe 
legal  title  thereto  Is  in  the  executor,  who  vras 
not  in  terms  a  devisee  of  the  l.<ind,  but  was 
given  a  power  or  direction  to  sell  It  for  the 
purpose  of  division.  Lockwood  v.  Stradley,  1 
Del.  Oh.  296,  306,  12  Am.  Dec.  97. 

Inasmuch,  then,  as  the  executor  Is  the  com- 
plainant seeking  to  establish  the  Identity  of 
the  land  to  be  sold  In  order  to  sell  it  as  di- 
rected by  the  will,  and  in  order  to  perform 
safely  and  correctly  such  duties,  needs  in- 
structions of  the  court  to  be  given  after  It 
has  heard  all  the  persons  Interested,  this 
court  has  the  right  and  duty  to  grant  it  tbe 
relief. 

Tbe  demurrer  will  be  ovo-ruled. 


In   re  REOEJIVBRSHIP   OF   LIGHTWBUi 

STEEL  SASH  CO. 

(Court  ol  Chancery  of  Delaware.    Nov.  20, 
19ia) 

1.  Corporations  €=>566C1)— Rbceivership  — 
Pbefebxnces— Rent. 

Preference  is  given  to  the  payment  <^  rent 
in  administering  the  estate  of  an  insolvent  cor- 
poration. 

2.  CoBPOSATioNs    e=>668(l)— Receivkbship— 
Prefebences— "Rent.  " 

"Rent,"  entitled  to  preference  In  the  ad- 
ministration of  the  estate  of  an  Insolvent  cor- 
poration, la  profit  Issuing  out  of  land,  and 
cannot  reasonably  indade  the  cost  of  repairs 
which  the  tenant  should  liave  made,  and  wUdi 
the  landlord  made,  even  if  called  rent. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rat  and  Second  Series,  Rent.] 

3.  CORPOBATIONB     «=>Me(l)— RECEIVEBHBm>— 

Preferences— Rent. 
Where  insolvent  corporatlOQ  had,  aa  a  ten- 
ant, agreed  to  pay  40  pw  cent  of  cost  of  a 
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bailding  to  be  erected,  and  6  per  cent,  inteiest 
(HI  tlie  balance,  and  to  buy  the  premiaea,  the  40 
per  cent  to  be  allowed  aa  a  credit  on  the  price, 
and  i{  the  purcbaae  was  not  made  the  new 
bailding  to  remain  the  property  of  the  landlord, 
the  interest  required  to  be  paid  was  not  rent, 
entitled  to  preferential  payment,  but  can  be  al- 
lowed only  aa  a  general  daim  without  priority. 

4.    C-OBPOBATIONB     «=>565(1>— BXCEIVEBSHIF— 

AxxAWAiTCK  or  Olaius— Natttbe. 

Where  inaolvent  corporation,  as  tenant, 
had  agreed  to  pay  40  t>er  cent,  of  cost  of  new 
building,  and  to  pay  6  per  cent,  on  balance  of 
cost,  and  to  purdiaae  the  building,  and  if  tiie 
puzchaae  waa  nM  made  the  new  building  to  re- 
main property  of  landlord,  a  claim  for  the  60 
per  cent,  will  be  disallowed  in  a  zeceivetahip 
proceeding. 

In  the  matter  of  the  recelyemhlp  of  the 
Ughtwell  Steel  Sash  Ck>mpany.  Exceptions 
to  claims  of  Richard  H.  Catlin.  Sxceptions 
sustained. 

William  S.  HlUes,  of  Wilmington,  for  re- 
cetver. 

Renben  Satterthwaite,  Jr.,  of  Wilmington, 
tor  claimant. 

THE  GHANGE]I<I/>B.  TUm  otHnpany  bad 
leased  land  and  buildings  at  a  fixed  sum  as 
annual  rental  payable  in  equal  monthly  por- 
tiona  The  lessee  agreed  to  maintain  the 
premises  in  good  order  and  repair,  at  its  own 
expense,  and  on  failure  to  do  so  the  lessor 
could  collect  the  cost  thereof  from  the  lessee. 
A  claim  was  filed  by  the  lessor  for  the  cost 
of  repairs  which  were  necessary,  and  which 
the  lessee  had  not  made,  and  it  was  also 
daimed  that  the  claim  waa  entitled  to  priori- 
ty and  preference  as  though  it  were  rent. 

Tbere  was  also  a  provision  In  the  lease  by 
which  the  lessor  agreed  to  erect  on  the  prem- 
ises a  new  building  for  the  use  of  the  tenant, 
and  the  tenant  agreed  to  pay  40  per  cent, 
of  the  cost  thereof  and  6  per  cent,  interest 
on  the  balance  of  the  cost  Another  term 
was  that  the  tenant  agreed  to  bny  the  prem- 
ises and  would  be  allowed  as  a  credit  on  the 
price  the  40  per  cent  of  the  cost  of  the  new 
building,  and  if  the  purchase  was  not  made 
the  new  building  should  remain  the  property 
of  the  landlord.  During  the  term  the  new 
building  was  erected  and  the  tenant  paid  Its 
40  per  cent  of  the  cost  thereof.  A  claim  was 
filed  by  the  landlord  for  interest  on  the  60 
per  cent  of  the  cost  of  the  new  building  and 
for  preference  as  though  It  were  rent 

[1,2]  Neither  the  cost  of  repairs  nor  the 
interest  charge  were  rent,  and  so  neither  was 
entitled  to  pretference  and  priority  of  pay- 
ment over  other  creditors.  Preference  is  giv- 
en to  the  payment  of  rent  in  administering 
the  estate  of  an  insolvent  corporation.  Bent 
is  a  profit  iasning  out  of  land.  It  cannot 
reasonably  Include  the  cost  of  repairs  which 
the  tenant  should  have  made,  and  which  the 


landlord  made  (Lowenthal  v.  Resnidt  [Sup.] 
UO  N.  T.  Supp.  1046).  even  if  it  be  called 
rent,  for  you  do  not  alter  the  essential  nature 
of  a  thing  by  misnaming  it  (Miners'  Bank  v. 
Hellner,  47  Pa.  462,  where  in  a  lease  of  a 
mine  the  lessees  agreed  to  r^ay  the  landlord 
an  improvem^t  expense  by  "an  additional 
rent  of  ten  4!entB  per  ton  on  all  ooal  taken 
out"). 

[S]  For  the  same  reasons  the  Interest 
which  the  lessee  was  required  to  pay  on  the 
cost  of  the  new  building  was  not  rent,  or  en- 
titled to  preferential  payment  as  such.  In 
Mason  V.  Rogers,  109  Pa.  310,  1  AtL  66B,  the 
court  said  that  Interest  which  a  vendor 
agreed  to  pay  on  purchase-money  paymnits 
made  by  a  vendee  until  possession  be  given 
to  the  vendee  is  not  rent  Taxes  which  by 
the  terms  of  the  lease  a  tenant  pays  are  not 
rent  1  Tiffany  on  Landlord  and  Tenant, 
1024. 

[4]  The  exceptions  to  the  claim  for  sixty 
per  cent  of  the  cost  of  erecting  the  new 
building,  being  the  dalm  for  $6,614.44,  is 
sustained.  This  was  one  of  the  terms  of  the 
agreement  of  the  lessee  to  buy  the  premises, 
and  It  was  evidently  Intended  that  the  pay- 
ment of  the  40  per  cent  o£  the  cost  was  the 
compensation  to  the  landlord  for  the  failure 
to  purchase,  for  it  waa  provided  in  the  lease 
that  if  the  lessee  did  not  buy  the  building 
would  belong  to  the  landlord.  But  though 
this  claim  be  rejected,  the  claim  for  interest 
on  the  60  per  cent  of  the  cost  of  the  new 
building  should  be  allowed,  for  though  not 
rent  it  represents  compensation  for  the  use 
of  the  building. 

Therefore  the  claims  for  the  cost  of  repairs 
and  for  interest  on  the  60  per  cent,  of  the 
cost  of  the  new  building  are  allowed  as  gen- 
eral claims  without  priority  or  preference 
over  other  creditors,  and  the  claim  for  the 
60  per  cent  is  disallowed. 


In  re  PBNNBWELU 

(Orphans'  Court  of  Delaware.     Sussex.     Dee. 
26,  lOia) 

1.  EXECCTOBB    Ann    AOHINISTBATOBfl    «s»163 

—Sales— PtmcHASE  ht  Aduinistbatob  ob 

Representative. 
It  is  a  legal  fraud  for  an  administratrix  to 
purchase  at  her  own  auction  sale  property  of 
the  estate  for  an  amoimt  greatly  leas  than  the 
reasonable  value  thereol 

2.  EXECTTTOBS     ARO    AninNISTBATOBS    «=»504 

(4)— Allowance  of  Claims— Estoppel. 
One  having  a  claim  against  an  estate  is  not 
estopped  to  object  to  the  account  or  to  sur- 
charge the  administratrix  by  the  fact  that  he 
was  administrator  of  the  estate  for  seven  days, 
had  possession  of  its  assets,  and  did  not  protect 
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his  interest ;    assets  not  having  then,  been  con- 
verted into  money. 

8.  EXECCTOBS  AND  Adscinistratobs  €=5>2e3— 
Allowance  of  Glaiub— Riobt  io  Pbio&- 
ITT— Estoppel. 
A  creditor  who  bad  been  administrator  could 
not  be  charged  with  assuming  that  his  successor 
in  office  would  disregard  his  rights  bj  paying 
debts  over  which  be  was  given  statutory  prior- 
ity of  payment,  by  reason  of  the  fact  that  he 
had  paid  some  such  debts  while  administrator. 

4.  EXECUTOBS  AND  Administbatobs  l8=3l63 
—Purchase  at  Own  Sale— Subcbaboe. 
Where  a  stock  of  goods  was  appraised  at 
$2,000  and  goods  were  being  retailed  thereafter 
for  three  weeHis,  at  which  time  there  was  a  sale, 
in  which  the  administratrix  purchased  the  prop- 
erty for  $500,  a  surcharge  of  $1,000  was  allow- 
ed in  favor  of  distributees,  on  account  of  the 
necessary  uncertainty  as  to  the  correct  amonnt 

6.    EXECDTOBS   AND   ADUINISTRATOBS  *=»500— 

Commissions— Wbongftjl  Acts. 
On  exceptions  to  an  account  by  an  admin- 
istratrix, Inhere  it  appeared  that  she  had  im- 
properly bought  at  her  own  sale  and  that  dis- 
tributees were  entitled  to  have  a  surcharge,  she 
will  not  be  entitled  to  further  commission  for 
services  as  administratrix. 

e.  Executors  and  Administbatobs  ^=9511(3) 
— Accounting — Costs. 
Where  administratrix  is  surcharged  on  her 
accounting  on  account  of  purchase  by  her  at  her 
own  sale,  she  is  chargeable  with  costs  of  excep- 
tions. 

In  the  matter  of  ezceptions  to  the  account 
of  Ida  H.  Pennewell,  administratrix  of  Sam- 
uel W.  Pennewell,  deceased.  Administratrix 
required  to  pass  forthwith  another  account. 

George  C.  Pennewell,  a  son  of  the  decedent, 
became  administrator  of  the  estate,  and  on 
July  26,  1916,  filed  an  inventory  of  the  per- 
sonal proi>ert7  of  the  decedent  appraised  In 
the  aggregate  at  $2,500.20.  Of  this  sum  the 
largest  item  was  $2,000  for  the  stock  of  mer- 
chandise and  fixtures  of  the  retail  store  of 
the  decedent.  On  August  1,  1916,  the  admin- 
istrator filed  an  account  charging  himself 
with  having  collected  $77.32,  and  claiming 
credit  for  payments  of  $46.28,  of  which  lat- 
ter sum  all  but  two  Items  aggregating  $12.30 
were  for  administration  expenses;  and  show- 
ing a  balance  of  $31.04  In  bis  hands. 

The  administrator  then  resigned,  and  on 
August  1,  1916,  his  mother,  Ida  H.  Pennewell, 
became  administratrix.  On  June  4,  1917, 
she  passed  an  account,  called  a  first  account. 
In  which  she  charged  herself  with  having 
received  $31.04  from  the  former  administra- 
tor; also  with  $579.20,  proceeds  of  sale  of 
property  Inventoried  and  appraised  at 
$2,500.20;  also  with  several  accounts  col- 
lected aggregating  $8.41;  the  total  being 
$618.65.  The  payments  for  which  credit  was 
asked  aggregated  $679.22.     To  all  of  these 


payments  except  seven,  aggregating  $83.69, 
exceptions  were  taken,  so  that  the  amount 
affected  by  the  exceptions  Is  $603.53. 

From  the  exceptions  It  appeared  that 
George  C.  Pennewell,  the  first  administra- 
tor, held  at  the  death  of  his  father,  Samuel 
W.  Pennewell,  a  judgment  for  $500  and  inter- 
est, being  No.  63  to  the  June  term,  1916,  of 
the  Superior  Court  for  Sussex  County, 
whidi  was  still  unpaid. 

The  grounds  of  exceptions  were  alleged: 
(1)  That  the  administratrix  charged  herself 
with  having  sold  for  $538.10  property  ap- 
praised at  $2,500.20;  (2)  that  the  adminis- 
tratrix sold  the  stock  of  store  goods  In  bulk 
to  herself  and  her  son,  William  Pennewell, 
for  much  less  than  the  real  value  thereof; 
and  (3)  that  the  administratrix  paid  certain 
debts  of  the  decedent  of  a  lower  grade  than 
the  judgment  and  left  it  unpaid.  The  ex- 
ceptions were  filed  by  the  administrator  of 
George  C.  Pennewell,  the  judgment  creditor, 
who  was  also  a  son  of  Samuel  W.  Pennewell, 
the  decedent,  and  as  such  a  distributee  of 
his  eetatfe 

The  exceptions  were  heard  on  the  record 
and  oral  testimony  on  December  2,  1918,  at 
the  regular   term   of  the  Orphans'    Court. 

At  the  hearing  it  was  shown  by  testimony 
of  the  appraisers  that  the  appraisement  of 
the  store  goods  and  fixtures  at  $2,000  was  a 
fair  valuation  thereof  at  the  time  when  sold, 
which  was  about  one  month  after  the  ap- 
praisement ;  that  at  the  sale  they  were  sold 
by  the  auctioneer  In  bulk  to  William  Penne- 
well, the  son  of  the  administratrix  for  $500; 
and  that  he  bid  and  bought  for  himself  and 
his  mother,  no  one  else  bidding,  though  the 
the  attendance  was  large.  From  the  return 
of  sale  by  the  administratrix,  offered  in  evi- 
dence. It  appeared  that  these  store  goods 
had  been  so  sold  to  them.  There  was  no  satis- 
factory evidence  that  George  G.  Pennewell 
had  received  notice  of  this  sale,  or  in  any 
way  assented  to  It.  It  appeared  that  after 
the  death  of  Samuel  W.  Pennewell  the  store 
was  kept  open  and  sales  of  the  stock  were 
continued  by  the  administratrix  until  the 
sale  on  Acgust  24,  1917. 

CURTIS,  P.  O.  0.,  sitting. 

James  M.  Tunnell  and  Daniel  J.  Leyton, 
Jr.,  both  of  Georgetown,  for  exceptant. 

Woodbum  Martin,  of  Georgetown,  for  ad- 
ministratrix. 

CURTIS,  P.  O.  C.  (after  stating  the  fticts 
as  above).  The  exceptant  claims  as  the  ad- 
ministratrix of  a  judgment  creditor  whose 
debt  was  unpaid  because  the  assets  of  the 
estate  were  applied  to  the  payment  of  debte 
out  of  order,  and  also  claims  that  the  estate 
accounted  for  was  not  as  large  as  it  should 
have  been,  t>ecau6e  the  administratrix  and 
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her  son  bought  In  bnlk  for  $500  property  ap- 
praised at  92,000,  thereby  being  guilty  of 
legal  fraud,  and  that  the  administratrix 
should  tberefore  be  sarcbarged. 

The  flrst  account  filed  respecting  the  estate, 
being  that  of  George  C.  Pennewell,  the  flrst 
administrator  (who  was  also  the  Judgment 
creditor),  need  not  be  considered,  for  part 
of  the  money  received  by  him,  ezc^t  per- 
haps a  very  small  sum,  was  properly  applied, 
snd  his  successor  charged  herself  with  the 
balance,  131.04. 

Though  no  exceptions  were  filed  to  the 
second  account  of  the  present  administratrix, 
still  It  is  fair  to  consider  both  of  her  ac- 
counts. Taking  them  together  it  appears 
tbat  she  charged  herself,  as  follows: 

Br  the  first  account,  with $618.65 

B;  the  second  account,  with 261.55 

Total    $890.20 

That  die  properly  took  credit,  even  as 
against  the  judgment  represented  by  the 
exceptant,  as  follows: 

Sandry  items  in  first  account,  not  ex- 
cepted to  I  93.69 

Other  items  properly  paid,  $2.20  and 
$4.55 6.75 

All  the  items  in  the  sectnid  account  ....  611.85 

Total $611.79 

These  Items  In  the  second  account  were 
administration  expenses,  expenses  of  last 
sickness,  and  a  Judgment  debt  prior  in  lien 
to  tbat  of  the  Judgment  of  the  exceptant,  or 
were  otherwise  entitled  to  priority  thereto. 
It  appears,  then,  that  from  the  accounts  the 
administratrix  applied  $268.41  to  payments 
of  debts  of  the  deced^it  which  sum  should 
have  been  applied  to  the  Judgment  of  the 
exceptant 

[1-3]  The  more  serious  fault  of  the  admin- 
istratrix, however,  was  the  purchase  by  her 
and  her  son  from  herself  as  administratrix 
for  $500  property  appraised  at  $2,000.  The 
salutary  rule  of  conduct  whldi  makes  it  in 
a  legal  sense  a  fraud  for  a  fiduciary  to  pur- 
chase from  himself,  or  at  bis  own  sale,  prop- 
erty of  the  estate  he  represents,  is  too  well 
settled  here  and  elsewhere  to  need  discus- 
sion. In  Eberhardt  et  al.  v.  Christiana  W. 
G.  Co.  et  al.,  9  Del.  Cb.  284,  81  Atl.  774,  the 
rule  was  stated  as  enforced  in  Delaware. 
True,  the  person  injured  may  by  direct  or 
Implied  acquiescence  lose  his  right  to  ob- 
ject to  the  transaction,  or  he  may  by  some 
act  or  word  of  bis  own  be  estopped  to  object. 
For  the  administratrix  it  is  claimed  that  the 
Judgment  creditor  bad  notice  of  the  sale, 


and' so  cannot  object;  but  the  evidence  did 
not  so  show.  Neither  would  be,  if  living 
have  been  estopped  to  object  to  the  sale,  or 
to  surcharge  the  administratrix,  by  the  fact 
tbat  he  was  administrator  of  the  estate  for 
seven  days,  and  though  be  as  such  bad  pos- 
session of  its  assets  did  not  protect  bis  in- 
terest as  a  creditor  of  the  decedent.  He 
could  from  the  assets  when  converted  have 
paid  himself  his  debt.  But  when  be  resigned 
the  administration  the  pn4>erty  bad  not  been 
converted.  Neither  could  be  be  diarged 
with  assuming  that  his  successor  in  office 
would  disregard  his  rights  by  paying  debts 
over  which  he  was  given  statutory  priority 
of  payment.  So  far  as  the  Judgment  of  the 
exceptant  Is  concerned,  the  administratrix 
must  be  surcharged  at  least  with  such 
amount  as  will  pay  the  debt,  interest  and 
costs  of  the  Judgment 

[4]  But  the  exceptant  also  represents  her 
decedent  as  the  distributee  of  bis  father's 
estate,  and  so  is  entitled  to  have  a  surcharge 
to  the  fair  value  of  the  store  goods  at  the 
day  of  the  sale.  Between  the  time  of  the  ap- 
praisement and  the  sale,  a  period  of  about 
three  weeks,  the  store  goods  were  being  sold 
in  retail ;  but  neither  the  quantity  or  value 
of  the  goods  so  sold  was  shown.  The  testi- 
mony given  by  the  appraisers  as  to  tbe  value 
thereof  on  the  day  of  sale  Is  not  convinc- 
ing, and  is  only  an  estimate  not  shown  to 
have  been  based  on  observation  made  at  or 
about  tbe  day  of  sale.  Considering  these 
facts,  and  tbe  necessaiy  uncertainty  as  to 
the  accuracy  of  any  appraisement  of  such 
property,  and  though  the  amount  of  tbe  sur- 
charge cannot  be  arrived  at  with  accuracj', 
a  surcharge  of  one  thousand  dollars  for  tbe 
probable  value  of  the  store  goods  and  fix- 
tures purchased  at  $500,  making  the  total 
price  thereof  $1,500,  for  what  was  appraised 
at  $2,000,  seems  to  be  Just  and  fair. 

[6, 6]  Tbe  administratrix  of  Samuel  W. 
Pennewell  will,  therefore,  be  required  to  pass 
forthwith  another  account  charging  herself 
with  an  additional  sum  of  $1,000  as  the  pro- 
ceeds of  the  sale  of  tbe  store  goods  and  fix- 
tures ;  from  that  sum  pay  tbe  debt,  interest 
and  costs  of  tbe  Judgment  held  by  the  said 
Blanche  W.  Pennewell,  administratrix  of 
George  C.  Pennewell;  and  account  for  the 
balance  according  to  law.  In  such  supple 
mental  account  she  will  not  be  entitled  to  a 
further  commission  for  services  as  adminis- 
tratrix, because  of  her  faults  In  settling  the 
estate,  and  she  must  pay  personally  the  costs 
of  the  exceptions. 

An  order  will  be  entered  in  accordance 
herewith. 
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GODICAN  T.  GREER  et  aL 

In  re  WALKER'S  ESTATE. 

(Orphans'   Court  of  Delaware.     New  Oastle. 
I  Not.  80,  191&) 

1.  Husband  and  Wife  ^=»14(8)  —  Tenants 

BT  ENTIBETIKS. 

Grant  or  derise  of  land  to  man  and  wife 
during  covertare,  without  any  expressed  inten- 
tion to  create  any  other  estate,  would  vest  in 
them  an  estate  by  the  entireties;  ancient  com- 
mon la,w  still  being  the  rule  in  Delaware,  de- 
spite Btatntee  abolishing  Joint  estates,  unless 
expressly  so  granted  or  devised,  and  despite 
remedial  legislation  in  favor  of  married  women. 

2.  Wills   «=3627(6)  —  Devise   to   Husband 
AND  Wrrs— Estate  bt  Entibiltt. 

Devise  of  land  to  husband  and  wife,  ao  des- 
ignated, expreasly  as  tenants  in  common,  gave 
devisees  estate  as  tenants  in  common,  not  an 
estate  by  entireties,  in  view  of  fact  that  married 
woman  is  a  separate  legal  entity,  as  to  her 
property  rights,  and  fact  that  it  has  never  been 
law  that  marital  relation  is  bar  to  tenancy  in 
common,  in  view  of  dear  testamentary  inten- 
tion, etc. 

Petition  tor  i>artition  by  Elizabeth  B. 
Godman  against  James  W.  Greer  and  oth- 
ers, wherein  petition  for  Intervention  was  fil- 
ed by  a  child  of  the  bnsband  of  plalnttfCs 
ancestor.  Petition  for  partition  directed  to 
be  dismissed,  unless  amended. 

In  a  cause  in  partition  there  was  filed  a 
petition  by  one  not  made  a  party  to  the 
cause,  claiming  to  have  an  interest  and  ask- 
ing leave  to  Intervene  and  be  a  party  there- 
to, based  on  his  Interest  The  facts  are 
these: 

William  McCartney  by  a  codicil  to  Ms  will 
dated  In  1891,  probated  in  1902,  devised  land 
to  "Jemima  Walker  and  to  her  husband, 
Alexander  Walker,  and  to  their  heirs  and 
assigns,  as  tenants  In  common,  to  have  share 
and  share  alike."  Alexander  Walker  died  in 
1903  intestate,  and  his  wife,  Jemima  Walker, 
died  In  1914  also  Intestate.  There  were  no 
children  of  the  marriage  Alexander  Walker 
left  children  and  grandchildren  by  a  former 
marriage,  and  they  are  his  heirs  at  law. 
Jemima  Walker  never  had  children,  and  her 
heirs  at  law  are  tssne  of  her  two  deceased 
sisters. 

One  of  the  heirs  of  Jemima  Walker  filed 
a  petition  for  partition,  based  on  the  theory 
of  survivorship  of  the  whole  estate  in  her. 
Subsequently  one  of  the  children  of  Alex- 
ander Walker  by  a  former  marriage  filed  a 
petition  to  Intervene,  claiming  for  himself 
and  his  brothers,  sisters,  nephews  and  niec- 
es that  his  father  was  seized  of  an  undivided 
one-half  of  the  property  under  the  devise 
by  William  McCartney. 

Upon  the  facts  set  forth  4n  the  original 


petition  for  partltloa  and  the  petition  for 
intervention,  coonsel  for  the  parties  were 
heard. 

CURTIS,  P.  J.,  and  BICE,  J.,  sitting, 

Leonard  E.  Wales,  of  WihulngtcHi,  Cor 
heirs  at  law  of  Jemima  Walker. 

William  H.  Heald,  of  Wdhnington,  for 
heirs  at  law  of  Alexander  Walker. 

CURTIS,  P.  J.  (delivering  the  opinion  of 
the  court).  There  is  raised  by  the  petition 
for  partition  filed  by  an  heir  at  law  of  Je- 
mima Walker,  and  the  petition  for  interven- 
tion filed  by  an  heir  at  law  of  Alexander 
Walker,  a  question  never  before  litigated  In 
this  state,  viz.  whether  by  a  devise  of  land 
to  a  man  and  his  wife  (and  so  designated) 
expressly  as  tenants  in  common,  the  devisees 
took  an  estate  by  the  entireties  or  as  ten- 
ants In  common, 

[1]  Clearly  the  words  of  the  will  would 
create  a  tenancy  in  common  if  the  devisees 
had  not  been  husband  and  wife.  It  Is  equal- 
ly clear  that  a  grant  or  devise  of  land  to  a 
man  and  hla  wife  during  coverture  without 
any  expressed  intention  to  create  any  other 
estate  would  vest  in  them  an  estate  by  the 
entlretlea  This  was  the  ancient  common-law 
rule,  and  it  is  still  the  rule  in  Delaware, 
notwithstanding  the  statutes  abolishing  Joint 
estates,  unless  expressly  so  granted  or  de- 
vised, and  notwithstanding  the  remedial  leg- 
islation In  favor  of  married  women.  In  1S99 
Chancellor  Nicholson  in  Kunz  v.  Kurtz,  8 
Del.  Ch.  401,  68  Atl.  450,  so  decided,  where, 
so  far  as  appears,  there  was  a  conveyance 
by  deed  to  a  man  and  woman  correctly  de- 
scribed as  husband  and  wife,  without  words 
of  severance  of  their  estates.  The  Chancel- 
lor followed  other  courts  which  excluded  an 
estate  by  the  entireties  from  the  operation 
of  statutes  against  Joint  estates  similar  to 
our  own,  for  the  reason  that  an  estate  bQr 
entireties  is  not  a  Joint  estate,  but  a  sole  ten- 
ancy, both  husband  and  wife  having  the 
whole  estate,  L  e.  per  tout,  and  not  per  my 
et  per  tout. 

In  holding  that  the  Married  Women's  Act 
(Rev.  Code  1015,  {{  3033-3060)  did  not  In 
effect  abolish  estates  by  entireties,  the  CSian- 
cellor  adopted  by  quotation  words  of  Judge 
Strong  in  an  early  case  in  Pennsylvania, 
Diver  v.  Diver,  66  Pa.  106,  109,  stating  the 
purpose  of  such  remedial  legislation  to  be 
not  to  destroy  the  oneness  of  husband  and 
wife,  but  to  protect  the  wife's  property  by 
removing  it  from  under  the  dominion  of  the 
husband.  The  Chancellor  also  repudiated 
the  reasons  given  in  cases  dted  to  support 
the  contrary  views.  These  dted  cases  point 
out  that  the  rule  as  to  entireties  is  based  on 
the  ancient  theory  that  the  husband  and 
wife  could  not  have  separate  and  conflicting 
property  rights,  and  that  her  existence  so 


®=}For  other  case*  aea  mma  topic  and  KBT-NDICBBR  In  all  Ker-Numbsrsd  Dlgsstt  and  IndsxM 


Digitized  by 


Google 


Dd.) 


OODMAN  V.  GBEEB 


381 


tu  as  property  was  concerned  was  merged 
in  his.  And  It  Is  quite  true  that  that  pecnl- 
Uir  and  anomalous  estate  had  Its  origin  In 
that  legal  Identity  of  personalty  so  far  as 
pr<^rty  rights  were  concerned.  At  common 
Uiw  the  legal  existence  of  the  wife  was  merg- 
ed In  that  of  her  husband.  Her  legal  identi- 
ty was  suspended  and  held  in  abeyance  dur- 
ing the  existence  of  the  marriage  relation, 
and  she  was  little  better  than  a  menial  to 
lier  husband.  It  Is  always  declared  that 
they  conld  not  hold  property  otherwise  than 
by  entireties,  becanse  they  were  one  In  law, 
and  that  <Hie  was  the  husband  during  cover- 
ture, her  property  rights  being  his  and  she 
being  nnder  his  dominion.  But  the  courts 
with  which  the  Chancellor  did  not  agree 
said  in  their  opinions  that  Inasmuch  as  a 
wife  had  been  {;}Ten  rights  and  powers  to 
acquire,  hold,  use,  enjoy  and  dispose  of  prop- 
erty clear  of  the  control  of  her  husband,  she 
had  as  to  property  rights  acquired  a  sepa- 
rate entity  In  the  law,  and  that  She  and  her 
hnsband  were  two  separate  and  Independent 
persons.  Tn  Claris  v.  Clark,  56  N.  H.  105, 
the  court  said : 

"Ttie  existence  of  a  married  woman,  so  far  as 
ber  property  is  concerned,  is  no  longer  by  our 
law  merged  In   that  of  her  husband,   but  she 

!  baa  become  a  separate  being  endowed,  so  far 
U  her  separate  estate  is  concerned  with   the 

I  power  and  subjected  to  the  liabilities  of  an  nn- 
married  woman." 

Tbey  and  many  other  courts  both  in  cases 
not  dted  to  the  Chancellor,  and  those  which 
have  since  been  decided,  were  Irresistibly 
driTen  to  the  conclusion  that  as  the  reason 
for  the  role,  always  recognized  as  based  on  a 
legal  fiction  and  as  a  product  of  legal  sub- 
tlety, had  ceased  the  rule  itself  had  no  foun- 
dation on  which  to  stand. 

This  view  is  found  in  Boblnson,  Appellant, 
88  Me.  17,  22,  33  AO.  652,  30  L.  B.  A.  331,  51 
Am.  St.  Bep.  367,  where  the  court  showed  by 
its  reasoning,  as  Chancellor  Nicholson  ad- 
mitted, some  familiarity  with  the  common 
law  of  real  property.  Still  in  the  Delaware 
case  the  Chancellor  found  that  the  over^ 
whelming  weight  of  American  authority, 
"amounting  almost  to  unanimity"  was  oi>- 
posed  to  giving  full  effect  to  the  emancipat- 
ing statutes.  It  should  be  noted,  however, 
that  of  the  cases  mentioned  In  the  opinion  as 
■nstalnlng  it,  none  were  cases  of  a  devise  or 
conveyance  to  a  husband  and  wife  expressly 
■a  tenants  In  common.  In  the  Massachn- 
aetts  cases  the  Alarried  Women's  Act  was 
not  considered.  In  Pennsylvania  and  New 
Tork,  and  perhaps  elsewhere,  the  later  cases 
validate  a  devise  to  a  husband  and  wife  as 
tenants  In  common,  and  in  the  case  cited 
from  Arkansas  the  conrt  said  the  common- 
law  rule  would  not  be  extended  to  a  devise 
to  a  man  and  bis  wife  expressly  aa  Joint 
tenants 


[I]  Perhaps  the  Chancellor  was  right  upon 
the  authorities  as  they  then  were.  But  how- 
ever overwhelming  the  mass  of  decision  (If 
there  be  such)  a  good  reason  is  of  more 
weight  than  a  multiplicity  of  adjudications. 
We  cannot  accept  his  conclusions  as  to  the 
effect  of  the  Married  Women's  Acts  upon  the 
questions.  Stare  decisis  Is  a  principle  of 
great  Importance;  but  It  does  not  i^nlre 
the  extension  to  new  facts  of  a  mle  of  law 
which  though  ancient  is  not  without  the  rea- 
sons which  gave  It  vitality.  We  are  unwill- 
ing to  be  bound  by  that  case  in  deciding  this 
new  question,  though  quite  frankly  we  do 
not  see  that  there  Is  any  difference  in  princi- 
ple between  the  two.  The  ancient  rule  Is 
not  based  on  Intention,  but  upon  a  legal  fic- 
tion. It  should  operate  upon  a  devise  as 
well  as  a  grant  Likewise  it  should  operate 
Independent  of  a  testamentary  Intention  to 
the  contrary,  such  as  is  clearly  expressed  in 
the  present  case,  and  U  applied  here  will  de- 
feat such  clear  intent  as  ruthlessly  as  do 
some  other  fixed  principles.  So  far  as  con- 
cerns a  separate  grant  of  land  to  a  man  and 
woman  during  coverture,  that  case  may  still 
stand  as  authority  that  they  take  by  entire- 
ties, according  to  the  common  law,  though  It 
does  not  meet  our  approval.  But  where 
clear  words  are  used  In  a  will  proiwr  to  cre- 
ate in  persons  other  than  a  man  and  Ms 
wife  an  estate  in  common,  we  shall  hold  It 
to  be  snch  when  the  devise  Is  to  hnsband 
and  wife  during  coverture. 

In  brief,  the  rights  which  a  married  wo- 
man has  during  coverture  as  tenant  In  com- 
mon with  her  husband  of  land  would  be 
these:  By  will  she  may  dispose  of  her  un- 
divided estate  without  the  consent  of  her 
husband,  but  subject  to  his  rights  If  he  sur- 
vive her.  Eev.  Code,  |  3050,  p.  1426.  She 
may  prosecnte  and  defend  suits  for  the  pres- 
entation and  protection  of  her  own  proper- 
ty, and  make  contracts  concerning  it  as  if 
unmarried.  Bev.  Code,  f  3052,  p.  1427.  But 
she  conld  not  at  law  maintain  an  action 
against  her  hnsband,  or  be  sued  by  him. 
Masten  v.  Herring,  6  Pennewlll,  282,  66  Atl. 
368  (1907),  afllrmed  by  the  Supreme  Court 
as  shown  by  a  note  to  the  case  as  reported. 
In  the  Court  of  Chancery  the  rights  of  a 
husband  and  wife  against  each  other  may 
in  some  cases  be  enforced.  Fox  v.  Johnson, 
4  (Del.  Ch.  580;  Bambo  v.  Bumer,  4  Del.  Ch. 
9,  and  note  thereto  on  page  19;  Hood  v. 
Jones,  5  Del.  Ch.  77;  Spmance  v.  Equitable 
Trust  Co.,  103  Atl.  577.  If  she  and  her  hus- 
band were  the  only  tenants  in  common  of 
the  land,  then  pr«>bably  she  could  not  main- 
tain a  partition  cause  in  the  Orphans'  Court 
under  the  statutory  proceeding,  but  probably 
conld  maintain  a  suit  In  equity  for  partition, 
for  partition  was  anciently  and  still  is  part 
of  the  original  Jurisdiction  of  Courts  of 
Chancery  where  they  are  not  deprived  there- 
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of  by  statute  giving  cxcluslTe  Jdrlsdictlon  to 
other  courts.  Bradford  v.  Robinson,  7 
Houst.  29,  30  AtL  670. 

A  deed  concerning  her  land  executed  by 
her  alone  would  be  valid  and  effectual  as  If 
she  were  sole.  Rev.  Code,  i  3200,  p.  1483. 
But  a  deed  from  her  to  her  husband  would 
be  vaid.     In  re  WllUams,  4  Boyce,  401,  8S 

Atl.  716;  Williams  v.  Betts,  11  Del.  Ch. , 

98  Atl.  371.  As  tenant  In  common  she  would 
be  entitled  to  her  share  of  the  rents  and 
could  recover  from  the  tenant  by  suit  In  her 
own  name  her  share  thereof  to  the  same  ex- 
tent that  any  other  tenant  in  common  could. 

As  appears  above.  In  Delaware  the  com- 
mon law  disabilities  of  a  married  woman 
during  coverture  have  not  all  been  removed 
to  the  extent  which  they  have  elsewhere; 
for  In  some  states  there  are  no  such  legal 
disabilities,  the  woman  being  as  free  in 
every  respect  to  acquire,  hold,  use,  sell  and 
dlq)ose  of  property  as  though  a  feme  sole, 
and  with  no  control,  or  powers,  or  rights 
In  the  husband  to  Interfere  with  her. 

Such  disabilities  as  remain  are  not  so  Im- 
portant as  to  make  it  useless  or  unadvan- 
tageous  to  her  to  be  a  tenant  la  common 
with  her  husband  of  land,  but  on  the  con- 
trary it  is  of  advantage  to  her,  and  the  hin- 
drances to  her  full  use  and  disposition  of  her 
undivided  Interest  are  not  really  serious. 
She  would  only  lose  the  chance  of  acquiring 
title  to  the  whole  by  survivorship,  which,  as 
has  been  said,  Is  ordinarily  a  poor  compen- 
sation for  the  loss  of  her  husband,  and  any 
right  which  is  Ineffective  until  his  death  is 
not  ordinarily  compensation  for  his  death. 
Few,  if  any,  women  would  choose  that  kind 
of  an  estate,  If  any  other  were  available  to 
her. 

There  Is,  therefore,  no  sufficient  reason 
why  from  the  point  of  view  of  advantage  to 
her  a  devise  to  her  and  her  husband  as  ten- 
ants In  common  shall  not  be  carried  out  ac- 
cording to  the  testamentary  intention,  but  on 
the  contrary  It  would  be  to  her  distinct  ad- 
vai^tage.  This  point  is  made  because  some 
of  the  cases  considered  an  estate  by  entire- 
ties more  advantageous  to  her,  as  perhaps 
they  were,  when  her  marital  rights  were 
meager. 

The  reasons  for  our  conclusions  are  these; 

(1)  In  this  state  a  married  woman  during 
coverture  is  as  to  her  property  rights  a  sep- 
arate legal  entity,  capable  of  acquiring,  hold- 
ing and  disposing  of  property,  and  largely 
free  of  the  dominion  of  her  husband. 

(2)  It  is  not  and  never  has  been  the  law 
that  the  marital  relation  Is  a  bar  to  a  ten- 
ancy In  common.  If  two  persons  then  own- 
ing land  as  tenants  in  common  marry,  they 
continue  as  tenants  in  common.  This  al- 
ways was  the  law.  Since  the  enabling  acts 
for  women,  If  during  coverture  each  of  the 
spouses  acquire  by  separate  conveyances 
from  the  same  grantor  undivided  Interests 


in  the  same  land,  they  take  and  hold  It  as 
tenants  In  common.  There  is  no  real  logic 
in  a  rule  which  holds  that  a  man  and  bis 
wife  during  coverture  can  each  take  un- 
divided interests  in  land  as  tenants  In  com- 
mon from  the  same  person  by  separate 
deeds,  but  cannot  do  so  by  a  single  deed  to 
the  two  of  them. 

(3)  A  clear  testamentary  Intention  should 
be  made  eff^ptive.  Presumably  the  testator 
knew  the  extent  and  limitations  on  the 
rights  of  a  married  woman  as  tenant  In  com- 
mon with  her  husband,  and  with  this  knowl- 
edge intended  she  should  have  the  undivided 
interest  in  the  laud,  notwithstanding  and 
perhaps  because  of  these  limitations  to  her 
disposition  thereof,  and  her  only  partial 
emancipation  from  the  ancient  dominion  of 
her  husband.  If  there  be  no  good  reason  to 
the  contrary,  she  should  have  from,  the  tes- 
tator whatever  rights  the  law  permitted  to 
her,  for  this  presumably  was  the  wish  of 
the  testator.  This  is  but  a  corollary  to  the 
principle  that  If  during  coverture  a  hnsband 
and  wife  take  title  to  land  by  deed  without 
words  appr(H>rlate  to  convey  a  different  es- 
tate, they  and  the  grantor  meant  that  they 
take  by  entireties. 

(4)  Estates  by  entireties  were  based  on 
the  complete  marital  unity,  the  hnsband  be- 
ing that  unit.  When  that  unity  is  dissolved 
as  to  property  rights  even  in  part,  the  effect 
upon  the  question  now  considered  Is  the 
same  as  If  that  unity  were  fully  dissolved. 
If  under  leglslaticm  a  married  woman  has 
any  rights  of  substantial  Importance  to  her 
property,  she  may  be  a  tenant  In  common 
if  proper  words  be  ased  to  make  her  so.  In 
order  that  she  might  enjoy  those  rights  how- 
ever limited  their  scope. 

There  is  ample  well  reasoned  anthorlty 
to  support  our  views.  Amid  the  mass  of  de- 
cisions respecting  estates  by  the  mtiretles  It 
is  not  quite  impossible  either  to  reconcile 
them,  or  to  estimate  the  weight  of  authority 
for  one  view  as  against  the  other.  Be^des, 
there  Is  a  variety  of  legislation  which  makes 
the  subject  even  more  complex.  Sound  rea- 
soning Is  a  better  guide  than  the  weight 
of  authority,  where  there  Is  diversity. 

In  Maine,  Pennsylvania,  North  Carolina, 
New  Jersey,  Indiana,  New  Tork,  Maryland, 
United  States  Supreme  Court  and  perhaps 
elsewhere,  there  are  decisions  on  the  point 
in  question. 

In  Robinson,  Appellant,  88  Me.  17,  33  Atl. 
652,  30  L.  R.  A.  331,  51  Am.  St  Rep.  867 
(1895),  there  was  a  devise  to  a  hnsband  and 
wife  in  words  which  would  create  a  tenancy 
in  common  If  the  devisees  had  not  been  mar- 
ried. In  Maine  prior  to  1844  estates  by  en- 
tireties had  been  enforced  as  at  common 
law,  but  not  since  the  act  of  that  year  giv- 
ing to  married  women  property  rights  atwut 
as  they  now  are  in  Delaware.  It  was  held 
by  the  Supreme  Court  that  the  devisees  took 
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as  tenants  In  common.  The  court  found  tbat 
the  old  estate  had  its  origin  In  the  marital 
^  relation,  and  was  founded  on  th«  legal  fic- 
tion of  the  absolnte  oneness  of  the  husband 
and  wife. 

"In  contemplation  of  the  law  they  are  no 
longer  one  person,  and  their  interests  in  prop- 
erty are  no  longer  identical  but  separate  and 
independent.  •  *  *  The  rale  of  .the  commcHi 
law  creating  estates  by  entirety  is  irreconcilable 
with  both  the  letter  and  the  spirit  of  these 
statutes.  It  never  rested  upon  a  rational  or 
substantial  groundwork.  It  had  its  origin  in 
feudal  institutions  and  social  conditions  which 
were  superseded  centuries  ago  by  the  more  en- 
lightened principles  of  a  progressive  civiliza- 
tion. It  is  now  repugnant  to  the  American  idea 
of  the  enjoyment  and  devolution  of  property  and 
to  the  true  theory  of  the  marriage  relation. 
*  *  *  The  fictitious  basis  of  this  rule  having 
been  removed  the  rule  itself  must  fail.  To  de- 
clare that  there  is  no  authority  in  the  court  to 
effectuate  a  dearly  expressed  and  unmistakable 
intention  of  a  grantor  or  testator,  against  such 
an  antiquated  and  exploded  dogma,  would  be 
a  poor  tribute  to  the  creative  power  of  the  law 
and  the  original  conceptions  of  justice  in  mod- 
em courts." 

The  decisions  In  Pennsylvania  are  not  con- 
sistent  In  1856  In  Stuckey  t.  Keefe,  26  Pa. 
397,  a  conveyance  to  a  husband  and  wife  as 
"tenants  in  common  and  not  as  j(4Dt  ten- 
ants" was  held  to  vest  an  estate  by  the  en- 
tireties. Ignoring  the  Intention  of  the  par- 
ties, and  baaing  the  conclusion  on  ancient 
rules  as  to  the  Impotence  of  a  married  wo- 
man during  coverture  as  to  property.  This 
dedsion  was  made  before  the  statutes  re- 
specting married  women.  In  Toung's  Es- 
tate, 106  Pa.  645,  81  AU.  378,  and  in  Merritt 
V.  WhlUock,  200  Pa.  60.  49  AU.  786.  and 
perhaps  other  cases,  the  courts  of  that  state 
in  a  half  hearted  way  declared  that  the 
marital  unity  jts  to  property  did  not  exist 
there  since  these  enabling  statutes.  But  in 
the  latest  case  there,  Blease  v.  Anderson, 
241  Pa.  198,  88  AtL  865  (1913),  the  court 
in  unmistakable  terms  made  effectual  a  con- 
veyance to  a'  husband  and  wife  of  separate 
undivided  shares  of  land,  and  declared  that 
each  took  an  undivided  estate.  At  page  203 
of  241  Pa.,  at  page  366  of  88  AU.,  after  cit- 
ing many  Pennsylyanla  cases,  the  court  set 
at  rest  the  prior  wavering  declaraUons  by 
saying  this: 

"While  we  have  said  more  than  once  that 
the  Married  Women's  Property  Acts  do  not 
aboliab  or  affect  estates  by  entiretieB  (Meyer's 
Estatei  282  Pa.  89  [81  Ati.  146.  36  L.  R.  A. 
(N.  S.)  205,  Ann.  Cas.  1912C,  1240];  Beihl 
v.  MarOn.  236  Pa.  519  {84  Atl.  953,  42  L.  B. 
A  (N.  S.)  555]).  where  the  grant  expressly  or 
in  effect  creates  such  an  estate,  yet  at  no  time 
since  the  recent  legislation  conferring  full  com- 
petency upon  married  women  to  take  and  hold 
real  estate  as  their  individual  property,  have 
we  ruled  that  a  conveyance  to  husband  and  wife 
([ranting  distinctly  defined,  undivided  parts  or 
individual  estates  to  each,  must  be  'construed  to 


create  an  estate  by  entireties  notwithstanding 
the  ^pressed  intention  of  the  grantot  to  the 
contrary ;  far  from  so  holding,  all  our  decisions 
upon  the  subject  point  in  the  other  direction." 

According  to  Isley  v.  Sellars,  153  N.  C. 
874,  69  S.  E.  279,  an  IntenUon  shown  in<  a 
deed  that  a  husband  and  wife  should  take  as 
tenants  In  common  will  prevail,  the  court 
saying: 

"Such  has  been  the  rule  from  an  early  period 
in  the  history  of  the  English  law." 

Later  cases  In  North  Carolina  to  the  same 
effect  are,  Bigbsmith  ▼.  Page,  158  N.  C.  226, 
73  S.  E.  998;  Eason  r.  Eason,  159  N.  C.  539. 
75  S.  E.  797. 

In  Fulper  v.  Fulper,  54  N.  J.  Eq.  431,  34 
AU.  1063,  32  L.  R.  A.  701.  55  Am.  St.  Rep. 
590  (1896),  the  court  expressly  held  that 
where  land  was  conveyed  to  a  man  and  his 
wife  "as  tenants  In  common,"  they  will  take 
and  hold  as  tenants  in  common  and  not  by 
entireUes.  The  court  relied  largely  on  Mc- 
Dermott  v.  French,  15  N.  J.  Eq.  78.  and 
said  it  should  be  adhered  to  because  it  had 
been  accepted  as  correct  for  thirty-four 
years.  The  court  disposed  of  the  basis  of  a 
contrary  decision  in  Stuckey  v.  Keefe's  Ex'r. 
which  rested  on  the  ground  that  there  were 
certain  incidents  to  a  tenancy  in  common 
which  could  not  exist  in  an  estate  held  by 
husband  and  wife.  The  New  Jersey  court 
considered  that  none  of  these  incidents  jus- 
tify the  conclusion  that  the  husband  and 
wife  cannot  hold  as  tenants  in  common.  As 
to  the  unity  of  husband  and  wife,  the  court 
said: 

"It  is  a  mistake  to  suppose  that  there  is 
anything  in  the  theoretic  unity  of  husband  and 
wife-  which  prevents  them  from  being  able  to 
hold  moieties  of  the  same  estate.  It  has  al- 
ways been  held  that  if  a  man  and  woman  be- 
come possessed  of  an  estate  as  joint  tenants, 
or  as  tenants  in  commcm,  and  afterwards  mar- 
ry, they  still  retain  -their  moieties  after  mar- 
riage, and  continue  to  hold  as  joint  tenants  or 
tenants  in  common.  Co.  Wtt.  lS7b;  1  Preston 
Estates,  484;  3  Washb.  Real  Prop.  426,  and 
cases  dted.  There  being  nothing  in  the  mar- 
riage relation  which  prevents  those  who  were 
tenants  in  common  before  marriage  from  re- 
maining such  after  marriage,  it  would  seem  to 
follow  necessarily  that  there  is  nothing  in  that 
relationship  which  would  prevent  a  husband 
and  wife  from  taking  such  an  estate  after  mar- 
riage, provided  it  clearly  appeared,  from  the 
deed  or  devise  under  which  they  took,  that  such 
was  the  intention." 

This  case  was  cited  with  approval  in  Au- 
bry  T.  Schneider,  60  N.  J.  Eq.  629,  60  AU. 
929. 

The  case  of  Richards  v.  Richards,  60  Ind. 
App.  34,  110  N.  B.  103,  which  is  probably  the 
latest  case  in  Indiana,  refers  to  and  follows 
earlier  cases  in  Indiana  sustaining  the  gen- 
eral proposition  as  to  clear  Intention  for  ten- 
ants in  common  Instead  of  enUreties. 

In  New  York  two  Vice  CSiancellors  reach- 
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ed  different  condnslons  as  to  the  effect  of 
words  In  the  converance  showing  Intention 
to  create  a  tenancy  in  common.  In  IDlas  t. 
Glover,  Hoffman's  Ch.  (N.  Y.)  71  (in  1839), 
the  words  were  held  ineffective,  while  In 
Hicks  T.  Cochran,  4  Edw.  Ch.  (N.  Y.)  107 
(1843),  the  contrary  was  held.  Later  in  Min- 
er V.  Brown,  133  N.  X.  308,  31  N.  B.  24 
(1892),  the  law  was  settled  In  favor  of  the 
effectiveness  of  a  devise  to  a  man  and  bis 
wife  as  tenants  in  common,  though  strange 
to  say  Dlas  v.  Glover  was  not  cited  by  the 
court  or  counseL  At  page  312  of  133  N.  X., 
at  page  25  of  31  N.  E!.,  it  was  said  as  to  the 
marital  unity: 

"It  was  merely  a  legal  fiction,  which  still 
survives  in  a  form  greatly  abridged  by  modern 
legislation,  and  its  application  was  frequently 
the  cause  of  much  hardship  and  great  injustice. 
We,  therefore,  find  a  disposition  manifested  at 
a  very  early  period  in  the  history  of  English 
law,  to  limit  its  extension  and  to  hold  that  a 
husband  and  wife  may,  by  express  words,  be 
made  joint  tenants,  or  tenants  in  common  by 
a  gift  or  conveyance  to  them  daring  coverture, 
and  that  every  grant  to  them  is  to  have  just 
such  effect  in  respect  to  the  estate  which  they 
take,  as  was  intended  to  be  created." 

In  Hunt  r.  Blackburn,  128  V.  S.  404,  0 
Sup.  Ct.  125,  32  L.  Ed.  488  (1888),  a  marw 
ried  woman  bought  an  undivided  one-half  In- 
terest in  land,  and  later  her  husband  bought 
the  other  interesjt,  and  later  a  deed  was 
made  to  the  two  as  tenants  In  common.  The 
Supreme  Court  held  that  Inasmuch  as  the 
court  in  Arkansas,  where  the  land  was,  by 
its  decisions  must  have  recognized  the  hold- 
ing by  moieties,  it  was  binding  on  the  Su- 
preme Court.  However,  on  the  authority  of 
text  books  and  McDermott  v.  French,  16  N. 
.  X  Eq.  78,  the  Supreme  0>nrt  arrived  at  the 
same  view,  though  the  law  of  Arkansas  gov- 
erned. 

In  Maryland,  In  Fladung  v.  Hose,  68  Md. 
13  (1881),  the  court  took  the  view  that  by  a 
conveyance  or  devise  to  a  man  and  his  wife 
during  coverture  the  common  law  rule  pre- 
vailed, because  such  was  the  Intention,  fol- 
lowing Marburg  v.  0>le,  49  Md.  402,  33  Am. 
Rep.  266,  but  approved  of  Mr.  Preston's  view 
of  the  character  of  the  marital  relation,  and 
decided  that  a  deed  to  them  "as  Joint  ten- 
ants and  not  as  tenants  In  common"  vested 
title  In  them  as  joint  tenants  and  not  tenants 
by  the  entireties,  the  effect  of  the  Married 
Women's  Acts  being  to  free  the  wife  frcnn  tlie 
common  law  incapacity  to  so  take  land  with 
her  husband. 

There  are  a  few  cases- which  hold  a  con- 
trary view,  and  it  is  not  necessary  to  review 
them. 


Probably  ttie  case  fullest  of  citations  of 
dedstons  and  writers  bearing  on  the  effect 
of  the  enabling  acts  on  the  estate  by  entire- 
ties Is  the  case  of  Baker  t.  Stewart,  40  Kan. 
442,  19  Pac.  904,  2  L.  R.  A.  434,  10  Am.  St 
Rep.  213  a888),  and  probably  the  fullest 
note  is  that  in  80  L.  R.  A.  305. 

Being  largely  a  phllosoiAical  questioD,  the 
extrajudicial  opinions  of  learned  writers 
are  surely  of  great  value  In  clarifying  one's 
conclusions  In  groping  for  the-  reas<ms  for 
principles  of  law  other  than  those  of  statu- 
tory origin.  As  was  said  in  notes  to  2  Black- 
stone's  Commentaries,  *1S2: 

"There  are  great  opinions  in  favor  of  the  posi- 
tion that  husband  and  wife  may  by  express 
words  be  made  tenants  in  common  by  gift  to 
them  daring  coverture." 

Nearly  a  century  ago  in  his  Treatise  oa 
Estates,  Preston  at  pages  131  and  1B2,  after 
stating  that  the  estate  by  entlretleB  was 
based  on  the  unity  of  two  persons  whUe  hus- 
band and  wife,  said : 

"In  point  of  fact,  and  agreeable  to  natural 
reasons  free  from  artificial  deductions,  the  hus- 
band and  wife  are  distinct  and  individual  pei^ 
sons,  and  accordingly  when  lands  are  granted 
to  them  as  tenants  in  common,  therel>y  treating 
them  without  respect  to  their  social  ani<m,  they 
will  hold  by  moieties  as  other  distinct  and  in- 
dividual persons  would  do." 

This  declaration,  be  it  noted,  was  made  be- 
fore the  Ill>eratlng  statutes,  and  are  so  much 
the  more  weighty  on  that  account  That 
learned  author's  statement  has  been  quoted 
evidently  with  approval  by  Chancellor  Kent 
in  his  Commoitaries,  vol.  4,  p.  363;  Wash- 
bum  on  Real  Property,  674;  Bishop  on  the 
Law  of  Married  Women,  |  616;  Freeman  oo 
(Cotenancy  and  Partition,  -^.  It  has  been 
criticized  as  being  without  Judicial  authori- 
ty, but  it  has  now  been  engrafted  Into  the 
law  by  its  general  adoption  by  courts. 

Both  on  reason  and  authority,  then,  a 
devise  of  land  to  two  persons  then  mar- 
ried as  tenants  in  common  by  express  words 
makes  them  tenants  in  common  and  not  ten- 
ants by  the  entireties. 

Therefore,  the  belts  at  law  of  Alexander 
Walker  are  together  entitled  to  an  undlvldecl 
one-half  share  of  the  real  estate  devised  to 
him  and  his  wife,  Jemima  Walker. 

No  decree  for  partition  can  be  made  in  tbe 
pending  cause  until  the  heirs  at  law  of  Alex- 
ander Walker  are  made  parties  thereto  by 
amendment,  or  otherwise,  and  unless  amend- 
ed the  petition  for  partition  will  be  dis- 
missed. 
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Bemoval  or  Cattsu  4=979(2)— Time  fob  Fil- 
ino  Petition. 
Under  Act  Cong.  March  3,  1887,  as  amend- 
ed by  Act  Aug.  13,  1888,  defendant  should  file 
Ui  petition  for  removal  at  or  before  the  time 
Theo  he  is  required  to  make  any  defense,  wheth- 
er by  plea  of  abatement  or  an^  other  form  of 
dilatory  plea,  or  to  the  merits.' 

Exceptions  ftom  Supreme  Judicial  Ooart, 
Knox  County  at  Law. 

Actlcyi  on  the  case  for  libel  between  Frieda 
L  Elms  and  Rebecca  Rlggs  Crane.  The  pre- 
siding Justice  refused  to  grant  petition  of  the 
defendant  for  removal  to  the  United  States 
District  Court  and  she  excepted.  Excep- 
tions overruled. 

Argaed  beft>re  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEAST,  JJ. 

Charles  T.  Smalley,  of  Rockland,  for  plaln- 
Uff. 

A.  S.  Llttlefield,  of  Rockland,  for  defend- 
ant 

WILSON,  J.  This  is  an  action  <m  the  case 
for  libel  and  was  entered  at  the  January 
term,  1918,  In  Knox  county.  No  pleadings  of 
any  kind  have  been  filed  in  the  case.  The 
time  under  our  practice  for  filing  pleas  in 
abatement  and  other  dilatory  pleas  has  gone 
by;  but  the  defendant,  unless  ordered  to  do 
so  by  the  court  is  not  required  to  plead  to 
the  merits  until  the  case  la  ready  for  trial. 
At  the  September  term,  1918,  the  defendant 
presented  a  petition  accompanied  by  a  prop- 
er bond  asking  thai  the  case  be  removed  to 
the  L'nlted  States  District  Court  on  the 
ground  of  diverse  citizenship.  All  the  facts 
necessary  to  warrant  a  removal  of  the  cause 
to  the  federal  court  are  admitted  to  exist  If 
the  petition  for  removal  was  seasonably  filed. 
The  presiding  Justice  refused  to  grant  the 
petition  on  the  ground  that  it  was  not  sea- 
sonably filed,  to  which  ruling  the  defendant 
excepted.  The  case  is  now  before  this  court 
on  the  defendant's  bill  of  exceptions. 

We  must  sustain  the  ruling  of  the  presid- 
ing Justice.  Some  confusion  has  arisen  In 
the  past  as  to  the  correct  Interpretation  of 
the  federal  statute  authorizing  the  removal 
of  causes  from  the  state  courts  as  to  the 
time  when  the  petition  for  removal  must  be 
filed,  through  diverse  rulings  in  the  federal 
Circuit  and  Sapreme  Court. 

As  to  which  of  the  federal  courts  the  merit 
ot  the  reascHilng  belongs,  it  Is  not  necessary 
to  consider.  The  federal  statute  of  1887  (Act 
March   3,    1887,    c.    373,    24    Stat   S52),    as 


amended  by  Act  Aug.  13, 1888,  c.  866,  25  Stat. 
433,  provides  in  terms  that  the  petition  for 
removal  must  be  filed  at  or  before  the  time 
when  the  defendant  Is  required  by  the  laws 
of  the  state  or  the  rules  of  the  state  court  in 
which  suit  is  brought  to  answer  or  plead  to 
the  declaration  or  complaint  of  the  plaintiff. 
The  earlier  decisions  of  the  federal  Circuit 
Courts,  as  found  in  Gavin  v.  Vance,  33  Fed. 
84;  McKeen  v.  Ives,  35  Fed.  801;  Tenn.  Coal, 
etc.,  V.  Waller,  37  Fed.  645;  Lockhart  r. 
Memphis  &  L.  R.  R.  Co.,  38  Fed.  274— held 
that  pleas  in  abatement  and  other  special 
pleas  which  do  not  reach  the  merits  were  not 
pleas  or  answers  to  the  declaration  or  com- 
plaint within  the  meaning  of  the  act  It  was 
In  this  stage  of  Judicial  interpretation  of  tlie 
act  that  the  case  of  Craven  v.  Turner,  82  Me. 
383,  19  Atl.  864,  was  decided  and  followed 
the  rulings  of  the  Circuit  Courts  in  the  above 


In  the  case  of  Martin's  Adm'r  v.  Baltimore 
&  Ohio  R.  R.,  151  U.  S.  673,  684,  14  Sup.  Ct 
533.  38  L.  Ed.  311,  the  United  States  Su- 
preme Court  first  Indicated  its  construction 
of  this  act  and  declared  It  to.  mean  that  the 
petition  for  removal  must  be  filed  as  soon  as 
the  defendant  was  required  to  make  any  de- 
fense whatever  in  the  state  court  whether 
by  plea  in  abatement,  or  to  the  merits. 

The  Circuit  Court  in  the  Fourth  Circuit 
refused  to  accept  this  decision  as  final,  on  the 
ground  that  the  point  was  not  Involved  in  the 
case  and  its  decision  was  not  necessary  to 
the  determination  of  the  cause,  and  was  there- 
fore dicta  and  not  binding ;  and  further  was 
not  in  accord  with  the  plain  meaning  of  the 
language  of  the  act  Blahoney  v.  New  South 
Building  &  Loan  Association  (C.  C.)  70  Fed. 
513 ;  Wilson  v.  Winchester  &  R.  R.  Co.,  et  at 
(C.  C.)  82  Fed.  15. 

The  Supreme  Court,  however,  in  three  lat- 
er decisions:  Ooldey  v.  Morning  News  Co., 
166  U.  S.  618,  15  Sup;  Gt  669,  39  L.  Ed.  517; 
Railway  v.  Brow,  164  V.  S.  271,  17  Sup.  Ct 
126,  41  L.  Ed.  4S1;  and  Powers  v.  Railways 
Co.,  169  n.  S.  98,  18  Sup.  Ct  264,  42  L.  Ed. 
678 — ^adhered  to  Its  Interpretatlmi  as  laid 
down  in  Martin's  Adm'r  v.  Baltimore  ft  Ohio 
R.  R.  Co.,  supra. 

The  interpretation  by  the  Supreme  Court 
of  this  act  in  the  last-nansed  case  Itas  never 
been  questioned  in  this  circuit  or  the  Sec- 
ond Circuit— see  ColUns  v.  Stott  (C.  O.)  76 
Fed.  613 ;  Gregory  v.  Boston  Safe  Deposit  & 
Trust  Co.  (C.  C.)  88  Fed.  3 ;  Head  v.  Selleck 
(C.  C.)  110  Fed.  786;  Olds  et  al.  v.  City  Trust 
Safe  Deposit  &  Surety  Co.,  180  Mass.  1,  61  N. 
E.  223 :  Olds  et  al.  v.  City  Trust  Safe  Deposit 
&  Surety  Co.  (C.  C.)  114  Fed.  975— and  now 
appears  to  be  generally  recognised  by  the 
Circuit  Courts. 

In  ttie  case  of  Fidelity  &  Casualty  Co.  t. 
Hubbard  (C.  C.)  117  Fed.  249,  the  Fourth 
Circuit  Coiurt  revised  Its  opinion  as  express- 
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ed  In  70  Fed.  513  and  S2  Ted.  15,  and  held 
that  the  view  of  the  Supreme  Court  as  laid 
down  in  151  U.  S.  673,  14  Sup.  Ct.  533,  38  L. 
Ed.  311,  having  been  rendered  ."  'upon  full 
consideration'  and  by  an  undivided  court," 
and  having  been  three  times  subsequently  af- 
firmed by  that  court,  must  now  be  consider- 
ed as  "its  final  and  conclusive  construction  of 
the  removal  statute  of  1888." 

It  has  also  been  recognized  as  conclusive 
in  the  later  cases  of  Atlanta,  K.  &  N.  By.  v. 
Southern  Ry.  Co.,  131  Fed.  657,  660,  68  C. 
C.  A.  601,  in  Heller  v.  Ilwaco  Mill  &  Lumber 
Co.  (C.  C.)  178  Fed.  Ill,  and  in  Indiana, 
Pennsylvania  Co,  v.  Leeman,  160  Ind.  16,  21, 
66  N.  E.  48.  We  do  not  now  find  the  rule 
to  be  anywhere  questioned  that  the  defend- 
ant should  file  bis  petition  for  removal  at  or 
before  the  time  when  he  is  required  by  law 
or  practice  of  the  state  to  make  any  defense 
whatever  In  Its  courts,  whether  by  plea  In 
abatement,  or  other  form  of  dilatory  plea,  or 
to  the  merits,  and  in  our  state  must  be  filed 
on  or  before  the  second  day  of  the  term  at 
law,  and  within  the  time  the  defendant  is 
\  required  t<5  file  any  pleadings  whatever  in 
equity. 

Exceptions  overruled. 


NICKELS  V.  NICHOLS. 

(Supreme  Judicial  Court  of  Maine.     Jan.  21, 
1919.) 

1.  EXECUTOBS  AND  Admimsthatobs  «=>313— 
Wills  <S=>733(1)— Legacjes— Time  of  Pay- 
ment—Interest. 

Prior  to  Rev.  St.  1916,  c  70,  8  26,  which 
took  effect  in  July,  1915,  the  civil  and  common 
law  rule  prevailed  under  which  legacies  were 
payable  one  year  after  testator's'  death  unless 
otherwise  provided  by  the  will,  and  the  admin- 
istrator of  one  who  died  February  26,  1914,  was 
chargeable  with  fbterest  from  one  year  after 
such  time. 

2.  Statuses  «=»26^— Retboactivb  Constbuc- 

TIOKi, 

Unless  there  is  a  clear  intent  to  the  con- 
trary, statutes  are  presumed  to  be  prospective 
only  in  their  operation. 

3.  Judgment  i9=>253(2>  —  Confobmity  to 
Pleading — Intekest. 

Where  plaintiff  claimed  interest  from  a 
specified  date,  the  court  cannot  render  Judgment 
for  interest  from  an  earlier  date. 

Action  by  Emmellne  Nickels  against  Alex- 
ander H.  Nichols,  executor  of  the.  will  of 
Henrietta  T.  Nickels.  Judgment  for  plain- 
tiff. 

Argued  before  CORNISH.  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  DUNN; 
and  MORRILL,  JJ. 


John  B.  Thqmes,  of  Portland,  for  plain- 
tifC. 

Wm.  P.  Wbitehouse,  of  Augusta,  Robert  £*. 
Dunton,  of  Belfast,  and  Woodman  &  White- 
bouse,  of  Portland,  for  defendant 

CORNISH,  C.  J.  This  is  an  action  of  debt 
brought  by  the  plaintiff  to  recover  a  legacy 
of  $5,000,  which  was  bequeathed  to  her  by 
the  win  of  Henrietta  T.  Nickels,  together 
with  lawful  interest  thereon  from  January 
3,  1917.  The  only  point  in  controversy  is  the 
date  frmn  which  interest  should  be  com- 
puted. 

The  situation  Is  as  follows :  The  testatrix 
died  on  February  26,  1914.  Her  will,  dated 
November  9,  1911,  was  duly  aUowtd  and 
admitted  to  probate  by  decree  of  the  probate 
court  of  Waldo  county  on  May  12,  1914.  An 
appeal  from  this  decree  was  taken  by  one 
of  the  heirs  at  law  to  the  Supreme  Court  of 
Probate,  where  the  decree  of  the  probate 
court  was  affirmed.  Exeeptiona  were  there 
tak^i  to  certain  rulings  in  the  Sai>reme 
Court  of  Probate,  and  were  pnesented  to  the 
law  court.  These  exceptions  were  overrul- 
ed, and  the  decree  of  the  probate  court  was 
aflirtued,  on  the  ground  that  the  appellant 
was  not  an  aggrieved  person  within  the  pur- 
view of  Rev.  St.  1903,  c.  65,  S  28;  Thompson, 
App't,  114  Me.  338,  96  Atl.  238.  This  de- 
cision was  announced  January  3,  1916. 

Subsequent  to  this  decision  the  same  ap- 
pellant filed  a  petition  in  the  probate  court 
to  revoke  and  vacate  the  decree  of  May  12. 
1914,  allowing  the  original  will.  On  August 
8,  1916,  after  due  notice  and-  hearing  the 
probate  court  entered  a  decree  denying  and 
dismissing  this  petition.  Prom  this  decree 
an  ai^eal  was  taken  to  the  Supreme  Court 
of  Probate,  where,  on  December  4,  1916.  the 
appeal  was  dismissed  and  the  decree  of  the 
probate  court  was  affirmed.  Exceptions  to 
the  order  of  dismissal  and  to  other  rulings 
of  the  Supreme  Court  of  Probate  were  pre- 
sented to  the  law  court,  and  after  due  con- 
sideration these  exceptions  were  also  over- 
ruled, and  the  decree  of  the  Supreme  Court 
of  Probate,  dismissing  the  petition,  was  af- 
firmed. Thompson,  App't,  116  Me,  473,  102 
Atl.  303.  •  This  decision  was  announced  No- 
vember 24,  1917. 

[1]  At  the  time  when  this  will  was  allow- 
ed in  the  probate  court.  May  12,  1914,  there 
was  no  statute  in  this  state  prescribing  the 
time  when  pecuniary  legacies  should  be  due 
and  payable.  But  the  general  rule  obtained 
here,  as  elsevvherej  in  the  absence  of  statute 
that  such  legacies  were  payable  in  one  year 
after  the  death  of  the  testator  or  testatrix, 
when  no  time  of  payment  was  specified  in 
the  will,  .and  there  were  assets  belonging  to^ 
the  estate  subject  to  such  legacies.  Hamil- 
ton V.  McQuUlan,  82  Me.  204,  19  At>.  167; 
Dftherty  v.   Grady,  105  Me.  36,  42,  72  Atl^ 
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Se9;  Palmer  t.  Estate  of  Palmer,  106  Me. 
25,  75  Atl.  130,  19  Aim.  Cas.  ll&l.  Tbis  Is 
the  period  fixed  by  the  civil  law  and  ac- 
qniesced  in  by  commou-law  courts,  and  was 
allowed  simply  for  the  convenience  and  pro- 
tection of  the  executor.  He  could  not  be 
rompelled  to  pay  before  that  time.  Under 
this  common-law  rule  interest  began  to  nin 
at  the  expiration  of  one  year  from  the  death 
of  the  testator.  In  1915  the  Legislature 
changed  the  rule  then  prevailing,  and  creat- 
ed a  statutory  rule  in  these  terms:  "Iiega- 
rles  shall  be  payable  in  one  year  after  final  al- 
lowance of  the  will,"  etc.  Pub.  Law^s  1915,  c. 
244  (Rev.  St.  1916,  c.  70,  S  26).  This  act  was 
approved  on  March  31,  1915,  and  did  not  take 
effect  until  90  days  after  the  adjournment 
of  the  Legislature,  or  untU  July,  1915. 

Counsel  for  defendant  claims  that  the 
legacy  In  the  case  under  consideration  Is 
governed  by  this  statute,  and  that  as  the 
second  decision  of  the  law  court  was  render- 
ed on  November  24,  1917,  the  executor  could 
not  be  compelled  to  pay  the  legacy  until  the 
expiration  of  one  year  after  that  date,  or 
November  24,  191& 

In  our  opinion  this  contention  cannot  be 
maintained.  The  time  for  payment  of  lega- 
cies in  this  state  was  not  aftected  by  the 
act  of  1915.  Miss  Nickels  died  oo  February 
%  1914.  At  the  expiration  of  one  year  from 
that  date  under  the  then  existing  law  this 
plaintiff  was  entitled  to  the  payment  of  her 
legacy.  Interest  began,  to  run  from  Febru- 
ar>-  26,  1915,  and  the  right  to  the  interest 
after  that  date,  as  well  as  to  the  legacy  It- 
self, was  a  right  vested  In  the  legatee.  The 
act  of  the  Legislature  did  not  take  effect  until 
more  than  four  months  thereafter,  and  did 
not  deprive  the  legatee  of  that  vested  right. 
The  accruing  Interest  had  attached  itself  to 
tlie  principal  and  was  Incident  to  It,  and  was 
not  Imposed  upon  the  executor  for  his  neg- 
lect.   Kent  V.  Dunham,  106  Mas.>».  nsd. 

[1]  Unless  there  Is  a  clear  intent  to  the 
contrary  statutes  are  presumed  to  be  pni- 
si)ectlve  only  In  their  oiieratlon,  and  the 
rights  of  the  parties  here  had  become  fixed 
before  the  statute  went  into  effect 

Since  we  hold  that  the  statute  of  1915  is 
not  controlling  In  this  case,  it  Is  unneces- 
sary to  determine  whether  the  date  of  final 
allowance  of  the  will  should  be  deemed  to  be 
January  3,  1916,  when  the  first  decision  of 
the  law  court  was  announced,  or  November 
24,  1917,  when  the  second  decision  of  the 
law  court  was  announced.  Such  dlscns-slon 
would  be  obiter  dictum. 

(Jl  On  principle  the  plaintiff's  -legacy 
should  draw  Interest  from  February  26, 
1915,  and  In  her  argument  that  contention  is 
made.  But  her  claim  as  set  forth  in  the 
writ  and  declaration  Is  for  the  legacy,  "with 
lawful  Interest  thereon  from  sold  3d  day  of 
January,  1917."    It  Is  beyond  the  power  of 


Uils  court  to  order  Judgment  for  a  greater 
sum  than  is  demanded  In  the  writ. 

The  entry  must  therefore  be : 

Judgment  for  plaintiff  for  $5,000,  with  in- 
terest from  January  3,  1917. 


PUBLIC   SERVICE    RT.    CO.   ▼.    PRAZER 
et  aL 

(Court  of  Chancery  of  New  Jersey.    June  23, 
I  1916.) 

1.   MUNICIPAI.  COBPORATIONB  «=»2e9(5)— ReW- 

BB8— Obstruction  of  Stbkbt— "Tbavix." 
The  word  "travel,"  in  P.  L.  1903,  p.  164, 
i  7,  and  P.  L.  1907,  p.  29,  }  S,  providing  that 
the  construction  of  sewers  should  not  unneces- 
sarily obstruct  or  impede  travel,  includes  aU 
the  methods  ordinarily  in  common  use  by  which 
people  on  foot  or  with  horses,  wagons,  and 
power  trucks  may  traverse  public  streets,  and 
includes  travel  by  means  of  street  cars. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Travel.] 

2..  Municipal  Cobpobations  ©=>269{5)— Cos- 
STBUoriorr  or   SEWBas— Obstructions   to 
Tbavel— "Necessabt." 
P.  L.  1903,  p.  164,  {  7,  and  P.  L.  1907, 
p.  29,  {  5,  providing  that  sewerage  commission- 
ers in  the  construction  of  sewers  shonld  not 
annecessarily  obstruct  or  impede  travel,  means 
"reasonably   necessary" ;    bat  the  interruption 
of  the  use  of  a  street  railway  for  eight  months 
was   unreasonable,   if  there  was  a  method   by 
which   such   an   interruption   could   have   been 
avoided. 

(M.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Neces- 
sary.] 

3.  Municipal  Cobpobations  «=>269(5)— Con- 
struction OF  Sewebs  —  Obstbuction  of 
Teavei^-Costs  of  Ke^moval  and  Replac- 
iNo  OF  Street  Railway  Tracks. 

Where  contractors  adopted  a  method  of  con- 
structing a  sewer  which  unnecessarily  Inter- 
rupted travel  for  eight  months  on  a  street  rail- 
way Use,  the  actual  cost  of  taking  up  the 
tracks,  laying  temporary  tracks,  and  restoring 
the  situation,  should  be  paid  by  the  contrac- 
tors, undia-  P.  L.  190.%  p.  161,  {  7,  and  P.  L. 
1007,  p.  29,  i  5. 

4.  Municipal  Corpokations  4=9268(6)— Con- 
struction or  SEWEsa— Contbaots— RioHTS 
OF  TniBD  Parties. 

Covenants,  in  a  contract  with  sewerage 
commissioners  to  construct  sewers,  to  protect 
and  maintain  in  place  existing  structures,  held 
not  made  for  the  benefit  of  a  street  railway  or 
other  third  persons,  but  for  the  security  of 
the  commissioners. 

Bill  by  the  Public  Service  Railway  Compa- 
ny against  James  F.  Praeer  and  others.  De- 
cree advised  for  complainant. 
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Decree  affirmed  105  Atl.  391.  See,  also,  87 
N.  J.  Bq.  679,  102  Atl.  890. 

Frank  Bergen,  of  Newark,  for  complain- 
ant 

Frederic  J.  Faulks,  of  Newark,  for  de- 
fendants Prazer  and  others. 

Adrian  Rlker,  of  Newark,  for  Passaic  Val- 
ley Sewerage  Commlsslonera 

HOWELL^  V.  C.  The  bill  of  complaint  In 
this  case  Is  an  injunction  bill.  It  seeks  to  re- 
strain the  defendants  from  interfering  with 
its  street  railway  on  Hamburg  place  in  the 
city  of  Newark.  The  allegations  of  the  bill 
are  that  prior  to  August  22,  1913,  the  com- 
plainant and  its  predecessors  in  title  were 
operating  a  street  railway  in  Hamburg  place, 
and  that  on  that  day  the  defendants  Frazer 
and  Burchenal,  as  partners  trading  as  Fraser 
&  Burchenal,  entered  into  a  contract  with  the 
Passaic  Valley  sewerage  commissioners  to 
construct  a  section  of  its  Intercepting  sewer 
longitudinally  in  Hamburg  place  near  Avenue 
h.  The  contract  provided  that  the  work 
should  be  done  by  the  method  known  as  the 
open  cut  method,  wtiich  contemplated  an 
open  dltcti  of  sufficient  width  to  permit  of 
the  removal  of  the  excavated  earth  and  the 
construction  of  the  sewer  at  the  bottom  of 
the  trench.  The  complainant's  railway  is  al- 
leged by  the  bill  to  be  a  necessary  part  of  its 
railway  system,  that  It  is  used  by  many 
thousands  of  people  every  day,  the  cars 
thereon  being  operated  at  varying  intervals 
of  time  from  2^  mlnntes  during  a  part  of 
the  day  and  every  5  minutes  at  other  times ; 
of  this  there  Is  no  denial.  The  tracks  lie  in 
the  middle  of  the  street,  and  the  plan  of  the 
construction  of  the  sewer  locates  it  in  the 
middle  of  the  street,  but  many  feet  below  the 
surface.  On  November  21,  1914,  the  defend- 
ants Frazer  &  Burchenal  wrote  a  letter  to 
the  complainant,  in  which  they  notified  it 
that  in  tne  construction  of  a  portion  of  said 
sewer  it  would  be  necessary  for  the  complain- 
ant's tracks  and  overhead  wires  to  l>e  re- 
moved temporarily  for  a  distance  of  approxi- 
mately 150  feet  at  the  junction  of  Hamburg 
place  and  Avenue  L,  and  also  to  remove  a 
dead  end  track  east  of  Avenue  L,  and  owing 
to  the  size  of  the  necessary  excavation  and 
the  nature  of  the  soil  it  would  be  unsafe  to 
operate  cars  at  that  point  while  the  work  is 
being  carried  on,  and  claimed  that  it  was  the 
duty  of  the  complainant  to  remove  the  wires 
and  tracks  aforesaid  in  order  that  the  work 
on  the  sewer  might  proceed.  By  the  same 
letter,  they  renewed  their  ofTer  that,  if  the 
complainant  would  promptly  remove  the 
tracks  and  its  wires  for  the  required  distance 
at  the  point  mentioned  and  replace  them 
when  the  surface  of  the  street  should  be  re- 
stored, they  would  pay  the  necessary  expense 
thereof  if  a  court  of  competent  jurisdiction 
or  an  arbitrator  should  determine  that  they 


were  liable  *flieref or,  to  procure  which  they 
wonld  famish  a  satisfactory  bond,  and  the 
complainant  was  notified  that  unless  it  com- 
menced the  removal  of  the  tracks  and  wires 
on  or  before  the  morning  of  November  25, 
1914,  it  was  their  intention  to  begin  the  re- 
moval of  the  same  so  far  as  it  might  be 
necessary  to  enable  them  to  proceed  with 
their  work. 

On  November  24,  1914,  the  bill  was  filed 
to  restrain  Frazer  &  Burchenal  from  carry- 
ing out  their  threat  to  remove  the  complain- 
ant's tracks  and  overhead  wires.  On  the  fil- 
ing of  the  bill,  an  order  was  made  requiring 
these  defendants  to  show  cause  why  an  in- 
junction should  not  issue  to  restrain  them 
from  carrying  out  their  threat,  and  at  the 
same  time  the  defendants  were  enjoined  im- 
tll  the  further  order  of  the  court  from  taking 
up  or  in  any  wise  interfering  with  the  rail- 
way tracks  of  the  complainant  to  the  extent 
of  any  Interruption  of  the  operation  of  the 
street  railway  across,  thereon,  or  thereover. 
Upon  the  return  day  of  this  order  or  a.  con- 
tinuance thereof,  argument  was  had  before 
Vice  Chancellor  Emery,  and  on  December  28, 
1914,  it  was  ordered  that  a  writ  of  injunction 
should  issue  against  the  said  Frazer  &  Bur- 
chenal enjoining  them  from  tearing  up,  dis- 
turbing, or  interfering  with  the  street  rail- 
way tracks  of  the  complainant  in  Hamburg 
place  and  Avenue  L,  as  proposed  in  the  let- 
ter above  mentioned,  but  providing  that  the 
said  defendants  should  be  at  liberty  to  lay  a 
single-track  street  railway  around  the  pro- 
posed open  cut  for  the  section  of  the  sewer 
which  they  had  contracted  to  construct,  such 
single-track  railway  to  be  connected  with  the 
railway  of  the  complainant  on  Hamburg 
place  north  of  the  pr(q[K>sed  excavation,  and 
also  with  the  same  railway  on  Avenue  L 
east  thereof,  so  that  the  street  railway  serv- 
ice of  the  complainant  might  be  maintained 
during  the  construction  of  the  said  section  of 
the  said  sewer,  and  that  thereupon  the  said 
defendants  might  remove  the  tracks  of  the 
complainant  so  far  as  it  should  be  reasonably 
necessary  to  construct  said  sewer  by  the  open 
cut  method,  but  that,  before  constructing  the 
said  single-track  railway  and  its  connections 
and  removing  the  existing  tracks  as  afore- 
said, the  said  defendants  should  give  to  the 
complainant  an  c^portunity  to  construct  said 
single  track  and  connections  and  remove  said 
existing  tracks  at  the  expense  of  the  defend- 
ants Frazer  &  Burdienal,  and  that  when  said 
sewer  should  have  been  constructed  the  said 
single  track  and  connections  should  be  re- 
moved and  the  present  tracks  of  the  com- 
plainant restored  to  the  location  now  occu- 
pied by  them,  by  the  defendants  EYazer  ft 
Burchenal,  provided  that  the  complainant 
should  first  be  given  an  opportunity  by  the 
said  defendants  to  remove  the  single  track 
and  connections  and  restore  the  present 
tracks  at  the  expense  of  the  said  deftodants. 
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iDd  that  the  said  defendants  t>efore  remoTlng 
or  disturbing  the  tracks  of  the  complainant 
shonid  give  a  bond  to  tlie  complainant  in  the 
snm  of  14.000,  with  surety,  conditioned  for 
the  payment  of  the  cost  of  said  work,  if 
done  by  the  complainant  ^e  said  order 
farther  provided  that  all  proceedings  in  rela- 
tion to  the  matter  should  be  considered  as 
matle  and  taken  nnder  the  provisions  of  the 
'said  order,  which  it  stated  was  made  for  the 
purpose  of  regulating  and  controlling  pen- 
deute  lite  the  use  and  possession  of  the  pub- 
lic street  for  the  construction  of  the  sewer  by 
the  open  cut  method,  interfering  only  so  far 
as  should  be  reasonably  necessary  with  the 
public  travel  on  the  complainant's  present 
line  of  railway,  and  that  such  action  or  pay- 
ment under  this  order  should,  be  without 
prejudice  to  the  final  determination  of  the 
contractor's  liability  to  such  extent  as  against 
either  the  complainant  or  Passaic  Valley 
!en-erage  commissioners,  or  to  their  right  on 
snch  final  determination  to  claim  and  de- 
mand the  repayment  or  reimbursement  of 
tbe  same  from  either  the  complainant  or  the 
said  commissioners  or  their  right  to  be  re- 
lieved from  any  obligation  given  to  complain- 
ant by  bond  or  otherwise  to  secure  the  com- 
plainant for  the  payment  of  such  expense; 
and  leave  was  given  to  all  the  parties  to  ap- 
ply to  the  court  from  time  to  time  for  fur- 
ther orders  and  dlrecticms. 

The  single  track  for  the  accommodation  of 
the  complainant's  business,  as  provided  for 
in  said  order,  was  constructed  by  the  com- 
plainant, and  was  used  by  it  until  the  com- 
pletion of  the  said  section  of  the  sewer, 
which  was  in  or  about  September,  1916>.  The 
work  of  restoring  the  complainant's  tracks 
to  their  former  condition  and  situation  is 
finished,  and,  as  I  understand  the  fact,  the 
total  expense  of  both  displacing  and  restor- 
ing tracks  has  beea  paid  by  the  complainant. 

It  therefore  appears  that  the  present  con- 
troversy Is  over  the  question  who  shall  pay 
for  the  removal  and  restoration  of  the  com- 
plainant's street  railway  at  the  point  in  ques- 
tion. The  decision  of  this  point  requires  an 
examination  into  the  rights,  duties,  and  obli- 
gations of  the  several  parties  to  the  transac- 
Uon. 

There  is  nothing  in  the  case  to  show  when 
or  by  what  means  tbe  complainant  obtained 
the  right  to  lay  tracks  and  prosecute  its 
business  in  Hamburg  place,  nor  is  there  any- 
thing to  show  the  extent,  duration,  or  char- 
acter of  any  such  right  as  it  may  possess. 
I  shall  assume,  however,  inasmuch  as  no 
question  is  made  about  it,  that  the  complain- 
ant is  lawfully  in  possession  of  the  portion  of 
the  street  occupied  by  Its  tracks,  and  that  it 
has  a  right  given  to  It  by  some  paramount 
authority  to  operate  Hs  railway  over  the  said 
tracks,  and  that  It  has  such  rights  and  fran- 


chises for  Its  purposes  In  the  said  street  as 
give  it  a  standing  to  file  the  present  bill. 

The  defendants  Prazer  &  Burchenal  derive 
all  their  rights  in  the  street  from  the  con- 
tract of  August  22,  1813,  hereinbefore  refer- 
red to,  made  between  them  and  the  Passaic 
Valley  sewerage  commissioners,  and  the  com- 
missioners derive  all  their  rights  from  two 
statutes;  the  first  one  being  P.  L.  1903,  p. 
158,  and  the  other  being  P.  L.  1907,  p.  22. 
By  sectlcHi  7  of  the  act  of  190.3,  said  com- 
missioners were  given  power  to  construct  any 
sewer  or  drain  by  it  to  be  made  or  construct- 
ed under  or  over  any  water  course,  under  or 
over  or  across  or  along  any  street,  turnpike, 
railway,  canal,  highway,  or  other  way,  and 
in  or  upon  private  or  public  lands,  and  in 
or  upon  lands  of  the  state  and  under  w^ater 
of  the  state,  in  sadi  manner,  however,  as  not 
unnecessarily  to  obstruct  or  impede  travel  or 
navigation,  and  may  enter  upon  and  dig  up 
any  street,  road,  highway,  or  private  or  pub- 
lic lands,  either  In  or  without  the  said  sewer- 
age district,  for  the  purpose  of  constructing 
or  laying  sewers  or  drains  upon  or  beneath 
the  surface  thereof,  and  for  maintaining  and 
operating  the  same,  and  in  general  may  do 
all  acts  or  things  necessary,  convenient,  and 
proper  to  carry  out  the  purposes  of  this  act. 

By  section  5  of  the  act  of  1907,  the  com- 
missioners were  given  power  to  construct  an 
intercepting  sewer  or  sewers  and  the  neces- 
sary appurtei^nces  thereto  to  the  point  or 
points  of  discharge  and  dlsi)08al  determined 
by  said  contract,  and  for  this  purpose  to 
pass  through  or  partly  through  territory  sit- 
uated within  the  bounds  of  any  other  munici- 
pality than  those  contracting  with  it  for  the 
construction  of  said  work,  and  fnll  power  to 
construct  such  intercepting  sewer  or  sewers 
and  its  appurtenances  along,  over,  and  under 
any  water  course  or  under  or  over  or  along 
or  across  any  street,  turnpike,  road,  railroad, 
highway,  or  other  way  or  public  park  or 
grounds,  and  In  or  upon  private  or  public 
land  under  water ;  in  such  way  and  manner, 
however,  as  not  necessarily  (xmnecessarlly?) 
to  obstruct  or  Impede  travel  or  navigation, 
and  to  enter  upon  or  dig  up  any  street,  high- 
way, or  private  or  public  land  for  the  pur- 
pose of  constructing  said  work  and  appur- 
tenances, and  for  repairing  and  maintaining 
the  same,  and  in  a  general  way  to  do  all  oth- 
er acts  and  things  necessary,  convenient,  and 
proper  in  connection  with  the  making  and 
maintaining  of  the  Improvement  contemplat- 
ed by  the  act,  and  that  the  highways  dug  up 
and  disturbed  should  be  restored  to  their  for- 
mer condition  as  near  as  might  be. 

[1]  It  is  difficult  to  conceive  a  broader  grant 
of  powers  or  a  more  specific  designation  of 
the  particular  things  which  the  state  in  Its 
sovereign  capacity  has  authorized  these  com- 
missioners to  do.  The  authority  of  the  com- 
missioners to  act  in  the  premises  and  to  em- 
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ploy  agents  to  carry  out  Its  purposes  and 
plans  such  as  the  defendants  Frazer  & 
Burchenal  is  not  disputed  or  even  question- 
ed. The  complainant  admits  all  that  Is 
claimed  for  the  power  of  the  state  to  con- 
struct underground  sewers  in  streets  which 
are  already  occupied  by  private  individuals 
and  corporations  exercising  the  franchises 
for  the  benefit  of  the  public.  They  admit 
that,  under  the  present  legislation  on  the 
subject,  the  state  by  its  municipal  agencies 
has  the  right  to  construct  the  "sewer  in  ques- 
tion or  authorize  its  construction  by  all 
means  In  Its  power;  but  it  claims  that  the 
state  agency  in  performing  the  work  has  ex- 
ceeded the  authority  and  power  committed 
to  It,  in  that  it  has  attempted  to  violate  and 
has  violated  the  single  limitation  upon  Its 
power,  that  limitation  b^ng  a  requirement 
that  it  shall  not  unnecessarily  obstruct  or 
Impede  travel.  I  think  there  can  be  no  doubt 
about  what  is  meant  by  the  word  "travel." 
It  includes  all  the  methods  ordinarily  In  com- 
mon use  By  which  people  on  foot  and  with 
horses,  wagons,  and  power  trucks  may  trav- 
erse Hamburg  place  or  other  public  streets  of 
the  state.  It  certainly  includes  travel  by 
means  of  the  street  cars  operated  by  the 
complainant  over  Its  tracks  In  the  last-named, 
street  (Hendry  v.  North  Hampton,  72  N.  H. 
351,  56  Atl.  922,  64  L.  R.  A.  70,  101  Am.  St. 
Rep.  681);  and  the  question  is  therefore 
whether  the  method  of  building  the  sewer 
adopted  by  the  commissioners  and  fastened 
upon  the  defendant  contractors  by  their  con- 
tract is  or  Is  not  an  unnecessary  obstruction 
to  travel.  Vice  Chancellor  Emery,  in  the 
opinion  written  by  him  on  the  decision  of  the 
motion  for  a  preliminary  injunction,  inter- 
preted the  word  "necessarily"  according  to 
one  of  its  milder  meanings.  87  N.  J.  Eq.  679, 
102  Atl.  890.  In  Chicago,  I.  &  L.  Railway 
Co.  v.  Baugh,  175  Ind.  419,  94  N.  E.  571,  it 
was  said  that  the  word  "necessary"  had  no 
fixed  meaning  or  character  peculiar  to  Itself ; 
that  it  is  flexible  and  relative;  that  It  Is  an 
adjective  expressing  degrees,  and  may  ex- 
press mere  convenience  or  that  which  Is  In- 
dispensable or  an  absolute  physical  necessi- 
ty; that  it  may  mean  something  which  In 
the  accomplishment  of  a  given  object  cannot 
be  dispensed  with,  or  It  may  mean  something 
reasonably  useful  and  proper  and  of  greater 
or  lesser  benefit  or  convenlenc-e,  and  Its  force 
and  meaning  must  be  determined  with  rela- 
tion to  the  particular  object  sought  and  is  a 
relative  and  comparative  term  depending  on 
its  application  to  the  object  sought,  the  char- 
acter of  and  reasons  for  the  convenience  as 
public  or  private,  and  its  adoption  to  the  pub- 
lic needs  or  public  convenience,  and  especial- 
ly is  this  true  where  it  is  ba.sed  upon  a  con- 
dition or  state  of  affairs  in  which  the  public 
are  directly  Interested  and  as  to  which  a 
public  duty  is  Imposed  upon  a  public  instru- 
mentality, as  a  railroad. 


[2, 3]  The  learned  Vice  Chancellftr*8  In- 
terpretation of  the  idea  of  reasonableness 
seems  to  me  to  express  exactly  what  the  Leg- 
islature must  have  had  in  mind  when  It 
provided  that  the  work  authorized  ebould 
not  unnecessarily  interfere  with  travel.  The 
limitation  upon  the  power  of  the  commis- 
sioners, therefore,  is  that  in  performing  the 
work  contemplated  by  the  statute,  and  in 
formulating  plans  therefor,  they  most  pro-' 
vide  for  the  construction  of  the  work  in 
such  .way  and  manner  as  not  unnecessarily 
to  obstruct  trareL  If  they  have  violated 
this  limitation,  then  they  have  exceeded 
their  authority;  and,  if  they  have  exceed- 
ed their  authority,  they  cannot  force  their 
plans  and  methods  of  coDstructi<m  upon  the 
complainant.  The  idea  of  what  is  reason- 
able under  all  the  known  circumstances 
must  be  kept  before  us.  What  would  be  rea- 
sonable in  one  place  or  under  one  set  of  cir- 
cumstances might  be  the  very  opposite  In 
another  place  and  under  other  circumstanc- 
es. Would  it  be  reasonable  or  would  It 
be  a  rea.sonabIe  exercise  of  the  right  given 
to  the  commissioners  to  completely  tear  up 
the  tracks  of  the  complainant  at  the  point 
in  question  and  leave  them  torn  up  for  a 
period  of  three  months  during  the  Inclement 
weather  of  winter?  The  proposition  of  the 
defendants'  answer  was  that  the  work  would 
require  the  use  of  the  street  for  a  period 
not  to  exceed  three  months.  We  now  know 
that  the  work  occupied  about  eight  months. 
Suppo.se  that  by  ordinary  diligence  the  work 
of  constructing  the  sewer  under  the  de- 
fendants' contracts  were  known  beforeliand 
to  occupy  the  period  of  three  months,  and 
that  the  trade  of  the  complainant  would 
have  to  remain  torn  up  for  that  period, 
would  that  be  a  reasonably  necessary  ob- 
struction to  the  public  travel?  If  there 
were  a  method  by  wfai<di  such  an  Interrup- 
tion could  be  avoided.  It  certainly  wonld  be 
an  unreasonable  obstruction;  and  this  must 
have  been  in  the  contemplation  of  the  Leg- 
islature at  tbe  time  It  was  formulating  the 
statute  In  question.  In  such  an  event,  it 
wonld  in  my  opinion  be  the  plain  duty  of 
the  contractors  and  the  sewerage  commis- 
sion at  their  own  expense  to  so  arrange  their 
work  as  to  avoid  the  interference.  This  ar- 
gument leads  to  a  decision,  of  the  point  in 
favor  of  the  complainants  and  Justifies  the 
interference  of  this  court  on  either  of  two 
grounds,  viz.  the  restraining  of  a  continu- 
ing trespass  amounting  to  an  Irreparable 
injury,  or  the  regulation  of  conflicting  ease- 
ments in  the  property  of  the  public 

[4]  The  contract  between  the  sewerage 
commissioners  and  the  contractors  contain.s 
this  covenant  on  the  part  of  the  contractors: 

"To  make  all  provisions  neceaaary  to  maintain 
and  protect  existing  structares  of  whatever 
kind ;  to  repair  all  damage  done  to  such  struc- 
tures," and  that  "care  shall  be  taken  to  avoid 
injury  to  gas  and  water  pipes,  sewers,  drains 
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ami  other  structares,"  and  that  "care  shall  be 
taken  not  to  move  without  the  conaent  of  tha 
eofiiieer  any  sewers,  drains,  water  ox  gas  pipes 
or  other  structures,  and  in  crossing  these  or  in 
running  parallel  with  or  near  them  they  shall  be 
sustained  securely  in  place  until  the  work  is 
completed.  Whenever  it  is  necessary  to  Inter- 
fere with  said  structures  the  contractor  shall 
maintain  their  respective  services,  and,  if  nec- 
essary for  that  purpose,  shall  lay  temporary 
water,  gas  oi  other  pipes. "    ' 

There  are  other  expressions  of  tbe  same 
character,  all  of  which  are  relied  upon  by 
the  complainant  as  covenants  inserted  In  the 
contract  for  its  benefit.  I  do  not  think  that 
these  covenants  were  made  for  the  benefit 
of  the  complainant,  but  were  Inserted  for  the 
!»<-urity  of  the  commissioners.  There  Is 
nothing  to  indicate  that  it  was  the  inten- 
tion of  the  contractors  or  the  sewer  com- 
missioneps  to  make  a  contract  for  the  bene- 
fit of  third  persons.  These  covenants  come 
within  the  rule  laid  down  In  Styles  v.  Long, 
67  X.  J.  Law,  413,  51  Atl.  710,  and  70  N.  J. 
Law,  301,  57  Atl.  448.  These  expressions, 
while  they  cannot  be  made  the  basis  of  a 
decree,  are  useful  in  the  case,  however,  for 
tbe  purpose  of  showing,  not  that  the  con- 
tract was  one  which  could  be  taken  advan- 
tage of  by  third  parties,  but  rather  that  tl»e 
sewerage  commissioners  did  not  contemplate 
any  interference  with  the  public  travel. 

I  place  my  decision,  however,  squarely 
opon  tbe  somewhat  peculiar  use  of  the  word 
"necessary."  It  is  quite  apparent  from  the 
testimony  that  methods  might  have  been  em- 
ployed by  the  contractors  In  the  construction 
of  the  work  which  would  have  prevented 
ranch  of  the  inconvenience  that  would  arise 
from  the  interruption  of  travel  by  suspend- 
in);  tbe  railway  operations  for  a  period  aa 
long  as  three  months.  So  far  as  I  can  see, 
tbe  statements  of  the  complainant's  witness- 
es on  this  point  are  not  controverted.  The 
engineers  on  tbe  part  of  the  contractors  ad- 


mit that  some  other  plan  might  have  been 
used,  but  object  to  it  oa  the  seore  of  Increas- 
ed expense.  Whether  that  consideration 
should  affect  the  decision  when  we  are  deal- 
ing with  the  rights  of  the  public  I  will  not 
attempt  to  decide. 

I  will  advise  a  decree  directing,  that  tbe 
actual  cost  of  taking  up  the  tracks,  of  laying 
temporary  tracks,  and  of  restoring  the  situ- 
ation after  the  finishing  of  the  sewer,  shall 
be  paid  by  the  contractors.  If  the  amount 
cannot  be  agreed  upon  by  counsel,  I  will 
refer  tbe  matter  to  a  master  -to  ascertain 
the  same  and  report. 


PUBLIC  SERVICE  RY.  CO.  v.  FRAZER 

et  al.     (No.  28.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
June  18,  1917.) 

Appeal  from  Court  of  Chancery. 

Bill,  by  the  Public  Service  Railway  Company 
against  James  F.  Frazer  and  others.  From  a 
decree  for  complainant  (106  Atl.  387),  defend- 
ants appeal.    Affirmed. 

See,  also,  87  N.  J.  Eq.  679, 102  Atl.  890. 

J.  JEMward  Ashmead,  of  Newark,  for  appel- 
lants Frazer  and  others. 

Adrian  Riker,  of  Newark,  for  appellant  Pas- 
saic Valley  Sewerage  Oommission. 

Frank  Bergen,  ei  Newark,  for  appellee  Public 
Service  Ry.  Co. 

PER  CURIAM.  The  decree  is  affirmed,  with 
costs.  We  agree  with  tie  Vice  Chancellor's  con- 
struction of  the  powers  vested  in  the  Passaic 
Valley  sewerage  commissioners  and  his  defini- 
tion of  the  word  "necessary."  We  express  no 
opinion  on  the  question  whether  the  covenants 
in  the  contract  l)etween  the  sewerage  commis- 
sioners and  the  contractors  can  avail  the  com- 
plainant. 
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JONES  T.  HUMPHRET.    (No.  R220.) 

(Supreme  CSourt  of  Rhode  Island.    Jan.  23, 
1910.) 

WiLLB  «=»327— Direction  ot  Vebdict— Con- 
FLicTiNO  Evidence. 
The  evidence  with  reference  to  testamentary 
capacity  and  undue  influence  being  of  such  char- 
acter that  different  minds  might  reach  differ- 
ent conclusions,  it  wag  error  to  direct  verdict 
sustaining  will. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Sween- 
ey, Judge. 

Proceeding  by  Charles  B.  Humphrey,  exec- 
utor, for  the  probate  of  the  will  of  Ed- 
ward M.  Jones,  deceased.  On  appeal  to  the 
circuit  court  from  decree  of  probate  court 
approving  the  will,  the  Jury  was  directed  to 
return  a  verdict  sustaining  the  will,  and 
Anna  B.  Jones  brings  exceptions.  Excep- 
tion to  direction  of  verdict  sustained. 

Ernest  P.  B.  Atwood,  of  Providence,  for 
appellant. 

Peter  C.  Cannon,  of  Providence,  for  appel- 
lee. 

PER  CURIAM.  This  is  a  probate  appeal 
by  Anna  E.  Jones  from  the  decree  approving 
the  will  of  Edward  M.  Jones,  late  of  Provi- 
dence, said  appellant  being  the  widow  of 
said  Edward  M.  Jones. 

By  her'  reasons  of  appeal  in  substance  the 
appellant  alleges  that  the  will  was  not  the 
will  of  Edward  M.  Jones,  because  it  was  pro- 
cured by  fraud,  duress,  and  undue  Influence 
exercised  by  Charles  B.  Humphrey,  the  exec- 


utor and  appellee,  and  because  the  testator 
was  of  unsound  mind  and  lacked  testamm- 
tary  capacity  (stated  in  several  different 
ways)  when  the  wUI  was  executed. 

Jury  trial  was  claimed  upon  the  appeal, 
and  the  appeal  was  duly  prosecuted;  It  was 
tried  before  a  Justice  of  the  superior  court 
sitting  with  a  Jury  March  5-11,  1918,  and 
after  all  the  testimony  offered  by  appellant 
and  appellee  was  concluded,  the  Judge  direct- 
ed the  Jury  to  return  a  verdict  sustaining 
the  will,  whereupon  the  appellant  excepted, 
and  has  duly  prosecuted  her  bill  of  excep- 
tions to  this  court.  Several  exceptions  are 
alleged  in  the  bill,  but  the  only  exception 
urged  before  this  court  Is  that  based  upon 
the  direction  of  the  verdict  sustaining  titf 
wUl. 

This  court  Is  of  the  opinion  that  this  ex- 
ception must  be  sustained.  There  was  evi- 
dence before  the  court  and  jury  tending  to 
support  the  issues  of  fact  tendered  by  the 
appellant,  and  such  evidence  was  contradict- 
ed (HI  behalf  of  the  appellee. 

The  evidence  was  therefore  conflicting 
upon  the  issues  of  fact  tendered  upon  the 
appeal,  and  was  of  such  a  character  that 
different  minds  might  reach  different  conclu- 
sions thereon;  and  It  was  the  duty  of  the 
Judge  to  liave  submitted  the  evidence  to  the 
jury  In  the  first  instance,  rather  than  to 
decide,  as  he  did  In  substance,  that  there  was 
no  evidence  to  support  the  contention  of  the 
appellant. 

The  exception  of  the  appellant  to  the  direc- 
tion of  a  verdict  is  sustained,  the  other  ex- 
ceptions of  the  appellant,  not  being  urged, 
are  overruled,  and  the  case  is  remitted  to 
the  superior  court  sitting  la  Providence  coun- 
ty for  a  new  trial. 
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PARKER  ▼.  CARTIER  et  aL     (No.  6145.) 

(Supreme  Court  of  Rhode  Island.     Feb.  S, 
1919.) 

UniriciPAi,  CoKPOSATiONS  «=»706{10)— CoLU- 
sioMS— GoHTBisnTOBT  KsoueBNCK. 
Plaintiff,  a  bicyclist,  was  negligent  in  rid- 
ing on  left  of  center  of  street  with  head  down, 
tpparently  obliviovis  of  his  surroundings,  until 
sounding  of  a  horn  some  75. feet  in  front  of  him 
revealed  to  him  the  presence  of  defendant's  au- 
tomobile, at  which  time  he  had  an  unobstructed 
space  some  40  feet  in  width  to  his  right. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Edward  W. 
Blodgett,  Judge. 

Action  by  Margaret  B.  Parker,  administra- 
trix of  the  estate  of  her  husband,  Jcbu  D.  T. 
Parker,  deceased,  against. J.  A.  Cartler  and 
William  A.  Ridgdey.  A  verdict  was  directed 
for  defendants,  and  the  plaintUF  excepted. 
Exception  oTemiled,  and  case  remitted,  with 
directions  to  enter  Judgment  od  the  verdict. 

Benjamin  W.  Grim,  of  Providence,  for 
plaintiff. 

Green.  Hinckley  &  Allen,  of  Providence 
(Abbott  Phillips  and  Chauncey  Wheeler,  both 
of  Providence,  of  counsel),  for  defendants. 

PER  CURIAM.  This  is  an  action  on  the 
case  for  negligence,  brought  by  the  plalntitf, 
as  administratrix  ui^on  the  estate  of  her  bus- 
band,  J<An  D.  X.  Parker,  against  J.  A.  Car- 
tier  and  William  A.  Rldgeley. 

Tbe  accident  occnrred  in  tbe  morning  of 
October  11,  191S,  on  Haven  avenue,  in  the 
city  of  Cranston,  R  I.,  through  a  coUlsirai  be- 
tween a  bicycle  ridden  by  the  plaintifTs  in- 
testate and  an  automobile  owned  and  driven 
by  tbe  defendant  Oartier.  Ttae  caas  was  tried 
in  tbe  superior  court,  and  at  the  close  of  the 
testimony  a  verdict  was  directed  for  the  de- 
fendants. To  that  mllng  tbe  plaintiff  took 
an  exception,  which  is  now  before  this  court. 

Prom  a  careful  reading  of  the  transcript, 
we  think  that  the  verdict  was  properly  di- 
rected. The  plaintifTs  declaration  charges 
that— 

"The  said  defendants  then  and  there  so  care- 
lessly, negligently,  and  improperly  drove,  op- 
erated, and  directed  their  said  automobile  that, 
by  and  through  the  carelessness,  negligence,  and 
improper  conduct  of  the  said  defendants,  the  said 
automobile  of  the  said  defendants  then  and 
there  ran  and  struck  with  great  force  and  vio- 
lence upon  and  against  said  bicycle  of  the  said 
John  D.  T.  Parker,"  etc. 

We  do  not  think  that  the  negligence  of  the 
defendants  has  been  shown.  Besides,  the 
plaintifTs  intestate  was  not  without  fault. 
Be  was  riding  on  the  left  of  the  center  of 
the  street,  where  be  must  have  known  that 
he  would  be  likely  to  meet  vehicles  proceed- 


ing in  an  opposite  direction.  He  was  ridlog 
with  his  head  down,  a^tarently  obUvioas  of 
his  surroundings,  until  the  aonndtiig  of  tlM 
born,  some  75  feet  away,  revealed  to  bim  tbe 
presence  of  tbe  automobile.  He  bad  then 
ample  time  and  oi^rartunlty  to  turn  to  bis 
right,  upon  whlcb  there  was  an  open,  unob- 
structed space  some  40  feet  in  width,  and 
thus  eliminate  any  chance  of  a  collision.  We 
do  not  think  that  the  plaintiff's  intestate  can 
be  said  to  have  been  in  tbe  exercise  of  that 
degree  of  care  which  the  situation  plainly  de- 
manded. In  this  view  of  the  case,  any  dis- 
cussion of  the  pleadings  would  be  superflu- 
ous. 

I%e  plaintifTs  exception  is  overruled,  and 
the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  on  the  ver- 
dict 


DAWLEY  V.  CONGDQN  et  aL     (No.  6218.) 

(Supreme  Court  of  Rhode  Island.    Jan.  31, 
1919.) 

1.  EVIDE.NCE  «=>1S6(6)— Wm,  CoNTKST— Cas- 
BON  Copt  op  Will. 

In  will  contest  where  will  had  been  found 
with  clause  removed,  a  carbon  copy  of  wlU  pio- 
duced  by  attorney  who  drafted  will,  showing  re- 
moved clause,  and  evidence  of  lawyer  as  to 
making  of  will,  was  admissible,  being  secondary, 
evidence  of  high  probative  value  as  to  the  con- 
tents of  the  removed  clause. 

2.  Wiu*   «=9289— Will   Contest— Revoca- 
tion OF  Clause— BuBDiK  or  Pboof. 

Where  will  was  found  with  one  clause  re^ 
moved  by  cutting,  proponent  to  have  will  pro< 
bated  with  removed  clause  as  part  of  will  must 
prove  contents  of  clause,  its  execution  as  part  of 
will,  and  that  its  removal  was  not  by  testatrix 
or  another  person  in  her  presence  and  by  her 
direction  with  intention  of  revoking  the  clause, 

3.  Appeal  ano  Ebbob  «=9l04S(5)— Review— 
Habiiless  Ebbob. 

Permitting  certain  guestions  during  cross- 
examination  was  harmless,  where  questions  were 
not  in  fact  answered  by  witness. 

4.  Tbial  «=»7C— Reception   of  Evidence- 
Objections. 

Objection  to  a  question  should  be  made  when 
question  is  asked. 

5.  Tbial  €=>92— Reception   or  Evidence— 
Makino  of  Objections. 

If  question  is  answered  by  witness  before 
objection  can  be  made,  or  in  disregard  of  ail 
objection,  or  if  witness  makes  answer  that  is 
not  responsive,  a  motion  to  strike  the  improper 
answer  should  be  made  at  once. 

8.  Wills  «=»293(3)  —  Will  Contest  —  Evi- 
dence. 
In  contest  of  will  in  which  testatrix  did  not 
include  contestant  as  beneficiary  in  residuary 
clause,  where  friendly  relations  between  testa- 
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triz  and  contestant  was  in  issue,  evidence  of 
larceny  of  gold  chain  of  testatrix  bf  contestant's 
■on  was  admissible. 

7.  Wilis  <S=»293(3)  —  Will  CoirrEST  —  Evi- 
DEWot— Pbiendlt  Relations  with  Testa- 

TBIZ. 

In  contest  of  a  will  wherein  contestant's 
brother  was  named  sole  residnary  legatee  "be- 
cause of  his  kindness  to  me,"  where  contestant 
gave  evidence  tending  to  prove  that  testatrix 
had  intended  to  name  blm  instead  of  his  broth- 
er, evidence  as  to  services  brother  had  rendered 
for  testatrix  was  admissible. 

8.  Wills  «=»200  —  Revocation  —  Pkesuicp- 

TION. 

Where  will  having  been  in  custody  of  testa- 
trix was  found  with  residuary  clause  cut  from 
will,  the  clause  will  be  presumed  to  have  been 
cut  from  will  by  testatrix  with  intention  of 
revoking  the  clause. 

9.  Wills  «s>290  —  Will  Contest  —  Revoca- 
tion—Pboof. 

Where  will  having  been  in  custody  of  testa- 
trix was  found  with  clause  removed,  the  pre- 
sumption that  testatrix  cut  clause  from  will 
with  intention  to  revoke  it  can  be  overcome  by 
circumstantial  evidence. 

10.  Tbial    «s>178  —  Dibeoted     Vebdiot  — 
Weight  of  Evidence. 

On  motion  for  directed  rerdict,  evidence  of 
adverse  party  will  be  taken  as  true,  and  all  in- 
ferences which  may  reasonably  be  drawn  from 
facts  in  evidence  will  be  drawn  in  favor  of  the 
adverse  party. 

11.  Tbial  «=s>178— Cbedibiutt  of  Witness 

— DiBECTION  OF  VEBDICT. 

Credibility  of  witness  is  for  the  jury  and  is 
not  to  be  passed  upon  by  court  in  consideration 
of  motion  for  directed  verdict 

12.  Tbial  «!=»178  —  Pbovinob  of  J0BT— 
Weight  of  Testimony. 

Weight  of  testimony  is  for  the  jury  and  Is 
not  to  be  passed  upon  by  court  in  consideration 
of  motion  for  directed  verdict. 

13.  Wills  «=5>29ft— Will  Contest— Revoca- 
tion— Sufficiency  of  Evidence. 

In  proceedings  to  probate  a  will  including 
residuary  clause  which  had  been  cut  from  wlU 
at  time  it  was  found,  evidence  held  to  overcome 
presumption  that  testator  had  cut  clause  from 
will  and  thereby  revoked  it. 

Exceptions  from  Superior  Court,  Newport 
County;  John  Doran,  Judge. 

Proceedings  by  Thomas  B.  Congdon,  execu- 
tor, and  others,  for  probate  of  will  of  Alice 
Slocum,  deceased.  From  decree  of  probate 
court  admitting  the  will  to  probate,  William 
P.  Dawley  appealed  to  the  superior  court, 
where  there  was  a  verdict  for  proponents, 
and  contestant  excepts.  Exceptions  overrul- 
ed, and  case  remitted  for  further  proceed- 
ings. 

Jeremiah  P.  Maboney  and  Clark  Burdlck, 
botb  of  Newport,  for  appellant. 


Sheffield  &  Harvey,  of  Newport,  for  execu- 
tor. 

Robert  M.  Franklin,  of  Newport,  for  ap- 
pellee. 


SWEETLAND,  J.  The  above-enttUed 
cause  is  the  appeal  of  William  P.  Dawley 
from  tbe  decree  of  the  probate  court  of  the 
dty  of  Newport  admitting  to  probate  tbe  will 
of  Alice  B.  Slocum,  late  of  Newport,  deceas- 
ed. Including  the  eighth  clause,  to  which  ref- 
erence will  hereafter  be  made. 

Said  appeal  was  beard  before  a  justice  of 
the  superior  court  sitting  with  a  jury,  and 
resulted  in  the  verdict  that  the  instrument 
purporting  to  be  the  will  of  Alice  B.  Slocum, 
including  the  clause  referred  to  ai  the  eighth 
clause,  is  the  will  of  said  Alice  B.  Slocum. 

The  cause  is  before  us  upon  the  appdlant'g 
exceptions  to  certain  rulings  upon  tbe  admis- 
sion of  testimony  made  by  said  justice  In  tbe 
course  of  the  trial,  and  upon  the  appellant's 
exception  to  the  refusal  of  said  justice  to 
grant  the  appellant's  motion  tliat  said  justice 
direct  the  Jury  to  return  a  verdict  in  favor  of 
the  instrument  without  said  additional  or 
eighth  clause. 

It  appears  that  Mrs.  Slocum,  the  testatrix, 
was  an  elderly  woman  at  the  time  of  her 
death  on  August  22,  1917.  It  is  stated  by  the 
appellant  that  at  that  time  she  was  over  80, 
and  by  the  appellees  that  she  was  over  75 
years  of  age.  She  had  been  a  widow  sdnce 
1913.  Her  next  of  kin'  at  the  time  of  her 
death,  and  for  a  year  at  least  prior  thereto, 
were  the  appellant  William  P.  Dawley.  his 
brother  Perry  C.  Dawley,  the  legatee 
named  in  said  eighth  or  residuary  clause, 
and  Mary  S.  Langdon.  William  P.  Dawley 
and  Perry  C.  Dawley  were  the  sons  of  a 
deceased  sister  of  Mrs.  Stocnm,  and  Mrs. 
Langdon  was  tbe  daagtater  of  her  deceased 
brother.  Since  the  death  of  h»  husband,  the 
testatrix  had  lived  in  the  family  of  the  ap- 
pellant. Perry  CL  Dawley  visited  her  fre- 
quently and  at  her  request  had  attended  to 
certain  matters  of  business  fOr  her.  He  ap- 
pears especially  to  have  had  her  coafldence 
and  esteem.  Mrs.  Langdon  lived  In  Massachu- 
setts. The  testatrix  rarely  saw  her  and  did 
not  regard  her  favorably.  On  July  30,  1915, 
Mrs.  Slocum  executed  with  legal  formality 
said  instrument  as  and  for  her  last  will  and 
testament.  At  the  time  of  its  execution,  said 
instrument  included  at  the  foot  of  Its  tliird 
page  the  paragraph  referred  to  throughout 
the  trial  in  the  superior  court  and  in  this 
court  as  the  "eighth  clause,"  which  paragraph 
is  as  follows: 

"Eighth.  All  the  rest,  residue  and  remainder 
of  my  property  of  every  kind  and  description, 
to  which  I  may,  in  any  way,  be  entitled  at 
my  decease,  I  give,  devise,  and  bequeath  unto 
Perry  C.  Dawley  and  his  heirs  forever,  because 
of  his   kindness   to  me," 
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Said  Instrument  waa  prcfpared  tn  accord- 
ance with  the  instructlims  of  the  testatrix  by 
tbe  attorney  at  law  who  had  acted  as  her 
counsel  dniing  aboot  26  years  before  hor 
death.  Said  attorney  was  one  of  the  wit- 
nesses to  the  execution  of  the  will.  After  Its 
execution  at  her  home,  tbe  will  was  left  in 
ibe  possession  of  the  testatrix.  She  died  on 
August  22,  1917.  On  the  day  of  her  funeral, 
August  25,  1917,  after  the  burial,  said  will 
was  found  by  the  appellant,  his  wife,  and  the 
executor,  in  a  paper  envelope  which  was  con- 
tained in  a  locked  tin  box  at  the  bottom  of  a 
locked  trunk  belonging  to  the  testatrix.  Said 
i  trunk  was  at  that  time  in  the  bedroom  which 
I  bad  been  occupied  by  the  testatrix  during  the 
I  last  years  of  her  life  and  in  which  she  died. 
i  When  so  found,  that  portion  of  the  third 
i  page,  npon  whidi  said  eighth  clause  had  been 
I  written,  had  been  removed,  apparently  by 
t-ntting.  The  portion  of  the  third  page  so  re- 
moved, as  far  as  the  evidence  discloses,  was 
not  found  among  the  effects  of  the  testatrix. 
Tie  executor  who  was  the  proponent  of  the 
will  claimed  that  said  dghth  clause  had  not 
been  removed  by  the  testatrix  or  by  her  di- 
rection, and  that  said  eighth  clause  should  be 
probated  as  a  part  of  said  will.  The  will  was 
typewritten,  and  the  executor  sought  to  es- 
tablish the  contents  of  said  eighth  clause, 
i  and  that  it  was  part  of  the  will  when  the 
same  was  executed,  by  the  testimony  of  said 
attorney  at  law.  At  the  time  the  will  was 
typewritten  in  his  office,  said  attorney  had 
cansed  a  carbon  copy  thereof  to  be  made. 
This  copy  he  had  retained,  and  it  was  in  his 
possession  at  the  time  of  the  trial. 

[1, 2]  The  first  two  exceptions  of  the  appel- 
lant relate  to  tbe  action  of  the  Justice  in  ad- 
mitting certain  testimony  of  the  attorney  at 
law  with  reference  to  said  carbon  copy.  At 
the  beginning  of  the  trial,  the  will  as  found, 
with  the  lower  part  df  the  third  page  remov- 
ed, was  before  the  court  Said  attorney, 
while  npoD  the  stand  as  a  witness,  was  ask- 
ed the  following  question: 

"Q.  I  will  aafc  you  whether  or  not,  at  the 
time  that  will  wag  executed,  that  third  page 
had  anything  cut  off  at  the  bottom?" 

To  this  the  witness  answered,  "It  did  not." 
He  was  then  asked: 

"Q.  So  that,  was  there  or  was  there  not  in 
the  will,  at  the  time  you  left  it  intact,  as  part 
of  the  third  page,  an  eighth  clause?" 

The  appellant  ^cepted  to  the  ruling  of  the 
Justice  permitting  tills  question  to  be  asked. 
To  this  question  the  witness  replied,  "There 
was."  The  witness  then  testified  to  the  mak- 
ing ot  the  carbon  copy  of  the  instrument  In 
his  ofUce,  and  the  appellant  excepted  to  the 
refusal  ot  the  Justice  to  strike  out  the  follow- 
ing answer  of  the  witness:  "This  is  the  dupli- 
cate copy  that  was  in  my  ixwsesBlon."  Said 
carbon  copy  of  tbe  will  was  then  put  in  evi- 
dence. We  find  no  merit  in  these  exceptions 
of  tbe  appellant    The  contention  ot  the  pro- 


pooeat  was  tbat  tbe  wUl  as  ftmnd  by  tbe 
executor  was  not  the  complete  wiU  of  the  tes- 
tatrix; that  the  so-called  eighth  clanse  had 
not  been  revoked  by  her,  and  henoe  should  tie 
probated  as  a  part  of  said  instrument  To 
maintain  his  position,  it  was  essential  for  tbe 
proponent  to  establish  to  the  satisfaction  of 
the  jury  that  said  eighth  clause  was  a  pert 
of  the  will  at  the  time  of  its  execution;  that 
it  had  not  been  removed  therefrom  by  the  tes- 
tatrix or  t>y  some  person  In  her  presence  and 
by  her  direction  with  the  intention  of  revok- 
ing the  same,  and  also  he  must  establish  the 
contents  of  sold  eighth  clause.  Of  these  sepa- 
rate facts  he  might  present  evidence  in  any 
order  that  hls'  convMiience  or  his  judgment 
dictated,  unless  the  circumstances  were  such 
as  to  warrant  the  justice  In  requiring  the 
proponent  to  adopt  some  other  order  of  proof. 
The  carbon  copy,  made  as  the  attorney  tes- 
tified, furnished  sectmdary  evidence  of  high 
probative  value  as  to  the  contents  of  said 
eighth  clause,  as  It  stood  in  the  will  when  the 
same  was  executed. 

[3]  The  third  and  fourth  exceptions  of  the 
appellant  relate  to  rulings  of  said  justice  per- 
mitting certain  questions  to  be  proxwunded  to 
the  appellant  in  cross-examination.  Salfl 
questions  are  numbered  166  and  170,  respec- 
tively. Said  Justice  ruled  that  the  questions 
were  proper  In  cross-examination.  Neither 
of  the  questions,  however,  were  answered  by 
the  witness.  We  find  that  the  appellant  was 
not  prejudiced  by  said  mllngs  of  the  justice. 

[4-6]  Without  objection  the  appellant 
while  on  the  stand  was  asked  and  he  answer- 
ed a  number  of  questions  in  cross-examina- 
tion relating  to  the  larceny  of  a  gold  chain 
belonging  to  Mrs.  Slocum  by  a  son  of  the  ap- 
pellant who  was  a  member  of  the  apt>ellantfs 
household.  These  questions  are  numbered 
171  to  178,  Indnslve.  After  all  of  said  ques- 
tions had  been  answered,  and  when  no  un- 
answered question  was  pending,  the  appellant 
made  a  general  objection,  as  follows:  "We 
object  to  all  this  testimony,  your  honor 
please."  The  appellant's  exception  was  not- 
ed, and  he  urges  this  as  his  fifth  exception 
before  us.  With  reference  to  this  exception, 
the  record  presents  no  circumstance,  and  the 
appellant  urges  no  reason,  which  in  this  mat- 
ter calls  for  a  variation  of  tbe  ordinary  rule 
that  objection  to  a  question  shouUl  be  made 
when  the  questi(»i  is  asked;  and  further, 
If  a  question  is  answered  by  the  witness  be- 
fore objection  can  be  made,  or  In  disregard 
of  an  objection,  or  if  to  a  proper  question  the 
witness  makes  an  answer  tbat  is  not  respon- 
sive, a  motion  should  at  once  be  made  that 
tbe  Improper  answer  be  stricken  out  Neither 
of  these  things  was  done  by  tbe  ai^iellant, 
and  in  our  opinion  this  exception  is  not  prop- 
erly before  us.  We  will  say,  however,  that  In 
our  opinion  the  qoestions  were  admissible, 
and  the  testimony  was  pertinent  to  the  is- 
sues presented  at  the  trial. 

[7]  Said  Justice  permitted  tbe  following 


Digitized  by 


Google 


398 


105  ATLANTIC  KBPOKSEVi 


(B.I. 


questton  to  be  asked  of  Perry  C.  Dawley,  the 
legatee  named  in  said  eighth  clause:  "24  Q. 
After  the  death  of  Capt.  Slocum,  what  did 
you  do  for  your  aunt?"  The  appellant  ex- 
cepted to  this  ruling  and  urges  it  here  as  his 
sixth  exertion.  The  essential  controversy 
between  the  parties  at  the  trial  was  as  to 
whether  or  not  said  eighth  clause  was  removed 
from  the  will  by  the  testatrix  or  by  her  direc- 
tion. Upon  that  issue  the  parties  might  show 
the  relation  which  existed  down  to  the  time 
of  her  death  between  the  testatrix  and  the 
legatee  named  in  said  residuary  clause;  and, 
also,  the  relations  which  existed  betwe«>  the 
testatrix  and  the  others  of  her  next  of  kin. 
The  appellant  Introduced  evidence  tending  to 
show  that  services  were  rendered  by  him  to 
the  testatrix,  and  also  to  show  the  kindly  fee- 
ing which  the  testatrix  had  for  himself  and 
the  members  of  his  immediate  family.  One 
of  the  appellant's  claims  made  before  us  was 
that  the  name  "Perry"  was  a  family  name; 
that  his  own  middle  name  was  Perry;  that 
because  of  his  services  to  her  it  was  through 
a  mistake  that  the  testatrix  had  designated 
Perry  C.  Dawley  as  her  residuary  legatee; 
that  she  Intended  to  name  him,  William  Perry 
Dawley,  and  not  his  brother  Perry  O.  Dawley, 
as  such  legatee;  and  that  when  she  discovered 
her' mistake  she  removed  the  clause  in  ques- 
tion from  the  will.  He  also  urged  before  us 
that,  in  any  event,  it  should  be  found  that  the 
naming  of  Perry  O.  Dawley  as  sudi  legatee 
was  in  response  to  a  passing  whim.  In  reply 
to  such  claims  on  the  i>art  of  the  appellant, 
it  would  be  admissible  for  the  appellees  to 
show  what  were  the  relations  between  the 
testatrix  and  these  two  brothers  and  what  was 
the  natnre  of  her  feeling  toward  them  re- 
epectlvriy.  It  Is  not  clear  that  the  appellant 
urged  elth^  of  these  claims  at  the  trial  in 
the  superior  court;  but,  upon  the  Issues  which 
manifestly  were  presented  there,  It  was 
pr(^)er  for  the  appellees  to  show  the  conduct 
of  Perry  C.  Dawley  toward  the  testatrix 
which  might  influence  her  to  make  him  her 
beneficiary  in  said  eighth  clause,  and  cause 
her  to  state  as  her  reason  that  it  was  "be- 
cause of  his  kindness  to  me."  The  appellees 
should  also  have  been  permitted  to  show,  if 
they  were  able,  that  the  same  reasons  which 
Impelled  the  gift  when  the  will  was  drawn 
continued  up  to  the  time  of  the  testatrix's 
death. 

[8-13]  At  the  close  of  the  testimony,  the 
ai9>ellant  moved  that  said  justice  direct  the 
Jury  to  return  "a  verdict  In  favor  of  the  In- 
strument without  the  additional  clause." 
This  motion  was  denied,  and  the  appellant 
excepted.  He  Insists  upon  this  as  his  seventh 
and  last  exertion.  The  appellant's  motion 
was  properly  refused  if  there  was  any  legal 
evidence  before  the  Jury  which  would  have 
justified  It  in  reaching  a  contrary  verdict 
The  Instrument  after  its  execution  was  left 
In  the  possession  of  the  testatrix;  it  was 
<oand  among  her  effects  three  daj's  after  her 


death.  F'rom  these  fticts  the  Inference  is 
warranted  that  after  the  execution  and  dur- 
ing the  remainder  of  her  life  the  instrument 
remained  In  her  custody.  In  such  case  as 
that  the  presumption  arises  that  the  removal 
of  the  eighth  clause  from  the  Instrument  was 
the  act  of  tbb  testatrix  with  Intent  to  revoke 
the  clause.  This  presumption,  however, 
would  yield  to  such  proof  to  the  contrary  as 
the  jury  would  be  justified  in  regarding  as 
clear  and  satisfactory.  Therefore  the  ques- 
tion presented  to  said  justice  by  the  appel- 
lant's motion  was  whether  or  not  any  legal 
evidence  of  that  character  was  before  the 
jury.  The  same  question  is  presented  to  us 
by  the  exception.  The  evidence  in  that  re- 
gard might  be  ^ther  direct  or  circumstantial. 
In  considering  this  question,  ail  evidence  in 
favor  of  the  appellees  must  be  taken  as  true; 
and  the  appellees  are  entitled  to  the  benefit 
of  every  favorable  inference  whidi  may  rea- 
sonably be  drawn  from  the  facte  in  evidence. 
As  to  a  number  of  very  importent  matters 
there  was  direct  conflict  between  the  testi- 
mony of  the  appellant  and  that  of  witnesses 
for  the  appellees.  The  credibility  of  wit- 
nesses and  tlie  weight  which  should  be  given 
to  their  testimony  was  for  tl)e  determination 
of  the  jury  and  was  not  to  be  passed  upon  by 
the  justice  in  his  consideration  of  the  motion 
to  direct  a  vei'dlct.  From  an  examination  of 
the  transcript,  it  appears  that  there  was  e\-i- 
deuce  before  the  jury  from  which  it  might 
find  the  following  facts:  From  the  time  of 
the  execution  of  said  wUl  until  the  death  of 
Mrs.  Slocum,  there  had  been  no  change  in  the 
kindly  relations  between  her  and  Perry  C. 
Dawley,  the  beneficiary  under  said  daiiae. 
If  said  clause  was  revoked,  the  residuary 
estate  would  pass  to  the  testatrix's  next  of 
kin,  one  of  whom  was  distasteful  to  her.  She 
told  her  executor  that  she  did  not  wish  her 
residuary  estate  to  pass  to  her  next  of  kin 
generally,  but  "to  somebody  particular." 
Prior  to  July  30,  191T,  the  contents  of  Mrs. 
Slocum's  will  were  not  known  to  either  of 
her  nephews.  On  July  80,  1917,  she  became 
very  ill,  and  the  appellant  left  tis  work  to 
help  attend  his  aunt  and  remained  at  home 
during  most  of  the  time  untU  her  death.  On 
August  8,  1917,  Mrs.  Slocum  suffered  a 
shock,  and  after  that  time  remained  uncon- 
scious until  her  death.  Between  July  30 
and  August  8, 1917,  she  was  physically  unable 
without  assistance  to  remove  said  clause  from 
her  will,  and  none  of  the  persons  who  were 
in  attendance  upon  her  during  that  period, 
all  of  whom  were  wltoesses  at  the  trial,  tes- 
tified that  they  gave  her  such  assistance^  In 
the  morning  of  August  1,  1917,  the  aiH>ellant 
consulted  a  lawyer  for  the  purpose  of  hav- 
ing a  guardian  or  a  conservator  appointed 
for  the  estate  of  Mrs.  Slocum.  Later,  on 
the  same  day,  he  saw  the  attorney  who  drew 
the  will,  and  in  an  excited  manner  said  to  the 
attoraey^ 
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That  be  had  juit  seen  Mrs.  Slocum's  will  and 
bad  fonnd  that  he  was  not  in  the  lesiduary 
elauM,  and  he  wasn't  going  to  stand  foi  it ;  he 
f  u  gmag  to  change  it." 

;         He  wanted  said  attorney  to  change  the 
I       will  that  he  might  be  named  in  the  residuary 
I       clause.    When  Informed  by  the  attorney  that 
If  Mrs.  Slocnm  would  send  for  him  the  at- 
torney woald  go  to  her  and  make  snch  chang- 
es in  her  will  as  she  desired,  if  she  was  able 
to  authorize  snch  change,  the  appellant  re- 
plied that  be  did  not  think  she  was  able  to 
I       make  a  will  for  nearly  a  year  before.    After 
the  burial  of  the  testatrix,  the  appellant  told 
I       tlie  executor  that  Mrs.  Slocum's  attorney  bad 
hiformed  him  (the  appellant)  that  Mrs.  Slo- 
cum's will  was  in  her  tin  box.   This  waa  un- 
tme,  as  said  attorney  did  not  Imow,  and  had 
!       not  told  the  appellant,  that  the  will  was  in 
i       said  box.    In  the  presence  of  the  executor, 
the  appellant  and  his  wife  procured  from  the 
bureau  of  Mrs.  Slocum  the  keys  to  said  trunk 
and  tin  box  where  the  will  was  found.    If 
the  jury  believed  the  facts  to  be  true  which 
we  have  ontlined  above,  the  jury  would  be 
warranted  in  regarding  it  as  satisfactorily 
proved  that  just  prior  to  noon  on  August  1, 
1917,  the  appellant  saw  the  will  of  Mrs.  Slo- 
1       cnm;  that  then  said  eighth  datise  had  not 
been  remored  from  said  will ;  and  that  it  wa« 
I       not  afterwards  rttmoved  by  Mrs.  Slocum,  for 
the  reason  that  from  July  80,  1917,  until  her 
death,  she  was  phyaicaUy  unable  to  do  so, 
even  if  at  any  time  during  that  period  she 
nad  been  mentally  capable  of  revoking  sola 
danse.    The  appellant's  motion  was  properly 
denied  by  said  justice. 

Tbe  appellant's  exceptions  are  all  overrul- 
ed, and  the  case  is  remitted  to  .the  saperior 
court  for  fortber  proceedings  toUowinj;  the 
Terdict 


WrNSOB  et  al.  v.  PILGRIM  SHOE  MA- 
CHINERY CO.    (No.  439.) 

(Supreme  Court  of  Rhode  Island.     Ftb.  1, 
1919.) 

1.  CoBPOBATIONS      €=»5e6(l)  —  INSOLVENCT  — 

Priorities — State  Taxes. 
Corporate  excess  taxes  assessed  nnder  the 
Tax  Act  of  1912  are  debts  of  a  pubUc  char- 
acter, and  are  entitled  to  a  preference  in  insol- 
vency proceedings. 

2.  Heceivebs  €=»77(5)— Effect  of  Appoint- 
jcext— attachments  by  creditors. 

An  atTachment  was  not  vacated  by  the  ap- 
pointment of  a  receiver  in  a  proceeding  under 
Gen.  Laws  1909,  c.  213,  f  27,  as  amended  by 
Pub.  Lews  1911-1%  c  780,  and'  the  attaching 
creditor  was  oititled  to  a  lien  on  the  property, 
although  the  court  was  authorized  and  did  di- 
rect the  receiver  to  take  possession  of  the  assets 
of  the  corporation,  in  view  of  Gen.  Laws  1909, 
!  30,  and  section  28,  as  amended  by  Pub.  Laws 
1900-10,  c  426. 


Appeal  from  Superior  Ourt,  Providence 
and  Bristol  Counties;  Willard  B.  Tanner, 
Presiding  Justice. 

In  the  matter  of  the  receivership  of  the 
Pilgrim  Shoe  Machinery  Company.  From  a 
decree  giving  certain  claims  priority,  Thomas 
K.  Winsor  and  others  appeal.  Appeal  dis- 
missed, and  decree  affirmed,  and  cause  re- 
manded. 

Waterman  &  Greenlaw  and  Charles  E.  Til- 
ley,  all  of  Providence,  for  Pilgrlpi  Shoe  Ma- 
chinery Co. 

Baker  &  Splcer,  of  Providence,  for  Mechan- 
ics' Nat  Bank  of  Providence. 

Herbert  A.  Rice,  Atty.  Gen.,  and  Lester  S. 
Walling,  of  Providence,  for  general  treasurer. 

STEARNS,  J.  This  is  an  appeal  by 
Charles  W.  Underwood,  receiver  of  the  Pil- 
grim Shoe  Machinery  (Company,  and  by  the 
Pilgrim  Shoe  Machinery  Company,  from  a 
decree  of  the  superior  court  whereby  the  su- 
perior court  decreed  that  a  certain  claim  of 
the  Mechanics'  National  Bank  and  the  claim 
of  the  state  of  Rhode  Island  for  taxes 
against  tbe  said  machinery  company  bad  pri- 
ority .over  certain  other  claims.  The  original 
petition  was  for  the  appointment  of  a  re- 
ceiver and  the  dissolution  of  the  Pilgrim 
Shoe  Machinery  Company,  a  corporation  or- 
ganized under  the  laws  of  Rhode  Island  and 
located  and  doing  business  in  the  city  of 
Providence.  The  petition  was  brought  under 
the  provisions  of  the  statute  (chapter  213,  i 
27,  Gen.  Laws  1909,  as  amended  by  chapter 
780,  Pub.  Laws  1911-12).  The  petitioners  are 
the  directors  and  are  also  stocl^holders  and 
creditors  of  the  company;  _  they  allege  that 
the  company  Is  insolvent. 

The  petition  was  filed  In  the  superior  court 
June  18,  1918,  and  on  the  same  day  Charles 
W.  Underwood  was  appointed  receiver  by  a 
decree  of  that  court  By  said  decree  the  re- 
ceiver was  "Instructed  and  authorized  to 
take  possession  of  the  assets  and  effects  of 
said  corporation,  collect  the  indebtedness  due 
to  said  corporation,  carry  on  the  business  of 
said  corporation,  flU  all  orders  on  hand,  liqui- 
date its  assets,  and  distribute  the  same  rata- 
bly among  its  creditors." 

Prior  to  the  appointment  of  the  receiver  on 
May  24,  1918,  the  Mechanics'  National  Bank 
of  Providence  had  brought  an  action  In  as- 
sumpsit in  the  superior  court  county  of  Prov- 
idence,  to  recover  the  principal  and  interest 
then  due  from  the  respondent  corporation  on 
its  promissory  note  for  $2,900.  On  the  25th 
day  of  May,  1918,  the  stock  and  fixtures  of 
the  respondent's  shoe  machinery  shop  were 
attached  pursuant  to  the  directions  in  the 
writ  in  said  action.  This  action  is  still  pend- 
ing in  the  superior  court. 

The  receiver  at  once,  upon  his  appoint- 
ment, went  to  the  shop  of  the  shoe  machinery 
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company  and  demanded  i)ossession  of  the 
stock  and  fixtures  which  were  held  by  the 
deputy  sheriff  under  the  writ  of  attachment 
referred  to,  and  thereupon  possession  was 
surrendered  by  the  deputy  sheriff  to  the  re- 
ceiver. On  June  19,  1918,  on  motion  of  the 
receiver,  appraisers  were  appointed  to  ap- 
praise the  value  of  the  property.  August  15. 
1918,  the  motion  of  the  receiver  for  leave  to 
sell  all  the  assets  of  the  company  at  public 
auction  or  private  sale  was  granted  by  the 
superior  court. 

It  Is  admitted  that  there  was  due  from 
saicl  corporation  to  the  state  certain  corpo- 
rate excess  taxes,  assessed  under  the  Tax 
Act  of  1912  (Pub.  Laws,  c.  769).  The  receiver 
petitioned  the  superior  court  for  a  determina- 
tion of  the  claim  for  priority  of  payment  of 
these  and  certain  other  claims.  The  superior 
court  held  that  the  unpaid  taxes  due  to  the 
state  and  the  claim  of  the  Mechanics'  Nation- 
al Bank  should  be  paid  as  preferred  claims. 
The  case  is  now  before  this  court  on  appeal 
by  the  receiver  and  the  corporation  from  this 
decree. 

[1]  At  the  hearing  before  this  court  the  ap- 
pellants did  not  press  the  appeal  from  the  de- 
-cislon  of  the  superior  court  directing  prior- 
ity in  the  payment  of  the  state  taxes.  These 
state  taxes  are  debts  of  a  public  character, 
and  as  such  are  entitled  to  a  preference  in 
Insolvency  proceedings.  See  In  re  Commer- 
cial Insurance  Ca,  20  R.  I.  7,  36  Atl.  930. 

[2]  The  only  question  remaining  is  in  re- 
gard to  the  claim  of  the  bank  to  the  right  of 
priority  in  payment  of  its  claim.  As  the 
proceeding  in  this  case  is  a  statutory  pro- 
ceeding, the  question  before  us  must  be  con- 
sidered by  reference  to  the  provisions  of  the 
statute.  Section  27,  above  referred  to,  is  not 
restricted  to  the  case  of  insolvent  corpora- 
tions, but  its  provisions  are  also  applicable 
to  solvent  corporations.  The  dissolution  of 
the  corporation  and  the  appointment  of  a  re- 
ceiver, In  the  cases  sped  fled  therein,  may  be 
the  result  of  voluntary  action  on  the  part  of 
the  stockholders,  or  by  adversary  proceeding 
by  the  creditors,  or  by  the  state  itself  In 
cases  where  there  is  ground  for  the  forfei- 
ture of  the  charter.  The  statute  contains  no 
provision  for  the  vacating  of  an  attachment, 
and  in  that  respect  differs  from  Gen.  Laws, 
c.  338,  {  4,  "Of  assignments  at  Common  Law 
for  the  Benefit  of  Creditors,"  and  chapter 
339,  {  39,  by  which  it  is  provided  that  In  the 
cases  specified  the  attachment,  if  made  with- 
in four  months  of  the  assignment,  shall  be 
dissolved  thereby. 

The  attachment  of  the  bank  therefore  was 
not  vacated  by  the  appointment  of  the  receiv- 
er in  this  case.  As  the  superior  court  has 
found  that  there  was  no  abandonment  of  the 
attachment  by  the  bank,  we  now  come  to  the 
consideration  of  the  legal  effect  of  the  acts  of 
the  parties.  Chapter  213,  {  30,  Gen.  Laws 
1909,  Is  as  follows: 


"The  court  shall  have  jarisdlction  ta  equity 
of  the  application  and  of  all  qnestions  ariBing 
in  the  proceedings  thereon,  and  may  make  such 
orders  and  Injunctions  and  decrees  theretn  as 
Justice  and  equity  requite." 

Section  2S,  as  amended  by  chapter  425  of 
the  Public  Laws  of  1909-10  is  as  foUows  : 

"Such  receiver  shall  take  charge  of  any  sach 
corporation's  estate  and  effects  of  which  he  has 
been  appointed  receiver,  and  he  shall  collect  the 
debts  and  property  belonging  to  it.  He  shall 
have  power  to  prosecute  and  defend  suits  in  its 
name  or  otherwise,  to  intervene  in  any  action, 
suit,  or  proceeding  relating  to  such  estate  or 
effects,  and  to  appoint  agents  under  him.  He 
shall  have  power,  under  the  direction  of  the 
conrt,  to  preserve  the  assets  of  such  corporation, 
to  carry  on  its  business,  to  sell  and  convert 
such  assets  and  property  into  cash,  to  redeem 
any  mortgages,  conditional  contracts,  pledges, 
or  liens  of  or  upon  any  such  property,  refer  any 
controversy  or  dispute  concerning  any  such 
property  to  arbitration,  compromise  any  contro- 
versy or  dispute  concerning  any  such  property, 
and  generally  to  do  all  other  acts  whidi  might 
be  done  by  such  corporation,  or  that  may  be 
necessary  for  the  administration  of  his  trust, 
according  to  the  course  of  equity." 

The  powers  of  the  court  and  its  officer,  the 
receiver,  were  considerably  enlarged  and 
more  clearly  defined  by  the  amendment  in 
chapter  425.  The  purpose  of  the  act  Is  to 
give  to  the  court  ample  power  of  control  in 
the  temporary  management  of  the  corporate 
affairs  and  property  In  order  that  the  inter- 
ests of  all  parties  concerned,  including  stock- 
holders and  creditors,  may  be  conserved. 
The  receiver,  under  direction  of  the  court, 
is  empowered  to  preserve  the  assets  of  the 
corporation  and  to  redeem  liens  upon  the 
property.  As  the  claim  of  the  bank  was  not 
disputed,  and  the  value  of  the  property  at- 
tached was  greater  than  the  amount  of  the 
claim,  the  court  might  have  directed  tbe  re- 
ceiver to  pay  the  claim  and  thereby  release 
the  lien  of  the  attachment,  or  the  court  In 
its  discretion  might  do  as  it  did' In  the  case 
at  bar:  that  Is,  direct  the  deputy  sheriff  in 
possession  of  the  property  attached  to  sur- 
render possession  tliereof  to  the  receiver. 
As  the  decree  of  the  court  directed  the  re- 
ceiver to  take  possession  of  the  assets  and 
effects  of  the  corporation,  to  carry  on  the 
business,  and  fill  all  orders  on  hand,  the  or- 
der of  the  court  of  necessity  required  that 
the  receiver  should  be  allowed  to  take  pos- 
session of  the  shop  and  fixtures,  as  other- 
wise the  business  could  not  have  been  conou- 
ued. 

The  atta<^ng  creditor  has  no  vested  right 
to  a  particular  form  of  remedy,  but  he  is 
entitled  to  the  benefit  of  the  security  of  the 
attachment,  and  the  legal  priority  thus  ob- 
tained will  be  protected  in  equity  by  the 
court  in  the  dlspoidtion  of  the  proceeds  from 
the  sale  of  the  assets.  In  the  circumstances 
tt  was  tbe  duty  of  the  depnty  sheriff  to  sot- 
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render  -tbe  possession  of  tb^  property  attach- 
ed to  the  receiver  when  the  demand  was 
made.  The  property  still  remained  in  the 
custody  of  the  court  and  subject  to  Its  con- 
trol ;  the  possession  thereof  by  the  order  of 
the  court  was  changed  from  one  officer  to  an- 
vtber  officer  of  the  same  court.  The  attach- 
ias  creditor  has  not  lost  the  benefit  of  Its  at- 
tachment, but  Is  entitled  to  priority  Ip  the 
payment  of  Its  claim  to  the  amount  of  tbe 
value  of  the  property  attached.  To  bold  oth- 
erwise. In  our  opinion,  would  be  to  defeat  tbe 
parpose  of  the  act  For  Instance,  In  the  case 
of  successive  attachments  on  the  same  prop- 
erty, if  the  usual  procedure  at  law  was  fol- 
lowed, the  result  oftentimes  would  be  t<v 
cause  unnecessary  expense  and  delay  to  tbe 
parties  interested.  Tbe  court,  by  taking  con- 
trol of  tbe  property  and  by  disposing  of  the 
varioas  claims  so  far  as  possible  in  one  pro- 
ceeding, la  in  a  position  to  act  promptly  and 
avoid  waste  of  the  assets. 

Tbe  appeal  is  dismissed,  tbe  decree  of  the 
superior  court  appealed  from  is  affirmed,  and 
the  cause  la  remanded  to  tbe  superior  court 
for  farther  proceedings. 


(yLEART  et  al.  t.  BfEnTARD  et  al. 

(Supreme  Jadidal  Conrt  of  Maine.     Jan.  27, 
1«19.) 

1.  Appeal  and  Ebbok  «s3842(2)— Review— 
E<}UITT  Cabx. 

Tbe  nde  as  to  condnsiveness  on  appeal  of 
decision  of  single  Justice  in  an  equity  ease  does 
not  obtain  where  the  issue  is  one  of  law,  resting 
on  meaning  of  "dependent"  in  a  written  con- 
tract, and  application  thereof  to  undisputed 
facts. 

2.  IssuKijroK  C=»77I— Benevicial  Associa- 
tion—Benkticiaet— "Dependent." 

Under  oonstitution  of  society  making  death 
benefit,  where  no  beneficiary  is  desifmated,  or 
widow  or  minor  child  survives,  payable  to  any 
"dependent"  relative,  an  adult  sister,  who  with 
ber  brother  lived  in  their  father's  family,  was 
not  a  "dependent^'  of  the  brother,  though  he 
helped  her  from  time  to  time,  for  dependency 
rests  on  duty,  not  bounty,  on  continuing  ob- 
ligation, not  ooeaslonal  giving,  on  service  impos- 
ed or  vndertakcn,  not  favors  voinntarily  be- 
stowed. 

fBd.  Not& — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Depend- 
ent) 

Appeal  from  Supreme  Judicial  Court,  Pe- 
nobscot Ck>imty,  in  Equity. 

Suit  by  Simon  0'I>eary  and  others  against 
Emlle  J.  Menard  and  others.  From  an  ad- 
verse decree,  defendants  appeal.  'Appeal 
sustained,  and  bill  dismissed. 


Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEASY,  JJ. 

Morse  &  Cook,  of  Bangot,  for  mpp^lants., 
Edward  P.  Murray,  of  Bangor,  for  app^- 
lees. 

DEASY,  J.  William  S.  O'licary,  who  died 
August  11,  1916,  was  a  member,  and  the  de- 
fendants are  members,  of  the  Cigar  Makers' 
International  Union,  an  unincorporated  socie- 
ty. The  constitution  of  this  society,  by  a  pro- 
vision having  the  force  of  a  contract  be- 
tween its  members,  creates  a  death  benefit, 
payable  as  follows:  A  meml>er  may  in  writ- 
ing designate  the  beneficiary.  If  no  snch  des- 
ignation is  made,  the  benefit  goes  to  his  wid- 
ow or  minor  children ;  if  no  widow  or  minor 
children,  "then  to  any  rtiative  of  the  deceas- 
ed member  who  at  the  time  of  his  death  was 
dependent  for  support,-  in  whole  or  in  part, 
upon  such  deceased  member."  WHUam 
O'Leary  did  not  in  writing  designate  a  bene- 
ficiary. He  was  unmarried.  Margaret,  his 
youngest  sister,  was  21  years  old  and  na- 
married  at  the  date  of  her  brother's  death. 
She  and  her  brother  William  both  lived  in 
their  father's  family.  William's  earnings 
considerably  exceeded  thoae  of  -his  father. 
In  1916  Margaret  was  not  a  wage-earner. 
Simon  O'Leary,  tbe  father,  referring  to  his 
son  William,  testified:  "He  helped  Mar- 
garet; bought  her  shoes,  clothed  her,  gave 
ber  spending  mon^  and  like  that"  Margar- 
et herself  gave  testimony  that  tier  broth- 
er William  bad  helped  her  from  the  time 
he  began  to  earn  money  until  tbe  time  of  his 
death.  "He  bought  things  I  needed.  He  gave 
me  spending  money  and  music  lessons  for 
awhile.  He  gave  me  the  money  for  anything 
I  had  to  have."  It  also  appeared  in  testimony 
that  he  paid  money  to  bis  mother  and  helped 
other  members  of  the  family.  The  justice 
sitting  In  equity  who  beard  the  case  ruled 
that: 

"At  tbe  time  of  the  death  of  William  S. 
0'I.ieary  his  sister,  the  plaintiff  Margaret 
O'Leary,  while  neither  completely  dependent 
upon  him  for  support  nor  yet  so  dependent  in  a 
strict  legal  sense,  was,  nevertheless,  in  a  ma- 
terial degree  regularly  partially  dependent  for 
support  upon  him." 

Tbe  case  comes  to  the  law  court  on  appeal 
by  the  defendants. 

[1]  Tbe  appellee  cites  and  relies  upon  a 
line  of  cases  holding  that  the  decision  of  a 
single  Justice  in  an  equity. cause  will  not  be 
reversed  by  tbe  law  court  unless  clearly  er- 
roneous, and  holding  further  that  tbe  bur- 
den of  showing  such  error  falls  upon  the  ap- 
pellant. This  is  true  as  to  issues  of  fact, 
where  the  sitting  justice  enjoys  tbe  opportu- 
nity denied  to  tbe  law  court  of  observing  and 
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hearing  witnesses  by  whom  the  fftcts  are  es- 
tabllsbed.  In  passing  upon  questions  of  law 
he  occupies  no  such  vantage  ground.  The 
opinion  of  the  single  Justice  may  produce  con- 
viction, but  upon  issues  of  law  it  brings  with 
It  no  presumption. 

The  issue  in  this  case  is  one  of  law.  It 
rests  upon  the  interpretation  of  the  meaning 
of  the  word  "dependent"  In  a  written  con- 
tract and  the  application  of  that  Interpreta- 
tion to  undisputed  facts.  The  decision  must 
be  rendered  in  accordance  with  established 
legal  principles. 

[2]  The  word  "dependent,"  as  used  in  this 
connection,  has  been  defined  by  this  and  oth- 
er courts.  As  thus  Judicially  interpreted,  it 
rests  upon  duty,  not  bounty ;  upon  continu- 
ing obligation,  not  occasional  giving;  upon 
service  imposed  or  undertaken,  not  upon  fa- 
vors voluntarily  bestowed.  True,  the  duty  or 
obligation  which  it  comprehends  may  be  mor- 
al, rather  than  legal;  but  the  impulse  that 
moves  a  brother  to  make  gifts  to  his  adult 
sister  does  not  create  the  relation  of  depend- 
ency as  the  term  is  Judicially  defined. 

The  case  of  Supreme  Lodge  N.  E.  O.  P.  ▼. 
Sylvester,  116  Me.  1,  99  AU.  655,  L.  B.  A. 
19170,  925,  in  which  case  dependency  was 
held  not  to  exist,  is  decisive  of  the  case  at 
bar.  The  details  differ,  bat  the  essential 
facts  are  the  same.  In  both  the  element  of 
duty  or  obligation  is  wanting.  For  reasons 
set  forth  and  upon  authorities  dted  in  the 
opinion  in  that  case,  we  hold  that  Margaret 
O'Leary  was  not  a  dQ)endent  of  her  deceased 
brother,  William. 

Appeal  sustained. 

Bill  dismissed. 

Mo  costs. 


OLIVER  V.  MORSE  et  al. 

(Supreme  Judicial  Court  of  Maine.     Jan.  27, 
1919.) 

Appeal  and  Bbrob  «s>1175(7)— Decbeb  Bas- 
ed ON  Evidence  Not  Admitted— Dismissal 
Where  deeds  in  appendix  to  printed  rec- 
ord were  not  identified,  offered,  and  admitted 
as  part  of  the  record  evidence,  and  the  lan- 
guage of  the  decree  clearly  shows  tltat  the  jus- 
tice, when  drafting  the  decree,  had  the  deeds 
before  him,  and  must  have  relied  on  them,  ap- 
peal will  be  sustained  and  bill  dismissed  with- 
out prejudice;  decree  not  being  sustainable  un- 
der the  evidence  actually  admitted. 

Appeal  from  Supreme  Judicial  Court,  Saga- 
dahoc County,  in  Equity. 

Bill  by  Harry  F.  Oliver  against  Elizabeth 
Morse  and  others-  Decree  for  plaintiff,  and 
defendants  appeal  Appeal  sustained,  bill 
dismissed  without  prejudice,  and  injunction 
-denied. 


Argued  before  CORNISH,  C.  7.,  and  HAK* 
SON,    PHILBROOK,    WILSON,   aad    I>EA- 

SY,  JJ. 

E.  C.  Plummer,  of  Bath,  for  appellaata. 
Cliarles  D.  Newell  and  E.  ^.  Brldgbam, 
l>oth  of  Bath,  for  appellee. 

PBR  ODRIAM.  This  Is  a  Mil  In  equity 
heard  before  a  single  Justice  upon  bill,  an- 
swer, replication,  and  proofs;  no  i5»uea  oC 
fact  having  been  submitted  to  a  Jury.  The 
plaintiff  claims  a  right  of  way  across  de- 
fendants' land.  He  says  that  he  is  entitled 
to  a  safe  and  convenient  way,  but  that  the 
defendants  have  rendered  it  unsafe  and  in- 
convenient by  using  it  as  a  part  of  a  pasture 
and  allowing  their  cattle  to  wander  at  will 
upon  It  The  plaintiffs  pray  that  defendants 
be  enjoined  from  using  their  land  as  a  pas- 
ture until  this  way  is  properly  protected  by  a 
fence,  to  be  erected  by  and  at  the  expense  of 
the  defendants.  The  learned  Justice  below 
decreed  that  the  prayer  of  the  plaintiff  should 
be  granted.    The  defendants  appeeL 

That  the  plaintiffs  have  a  right  of  way  is 
admitted.     Beyond  this  the  defendants  re- 
fuse to  go.    The  contixyversy  Is  whetlier  the 
way  must  be  kept  safe  and  convenient  by  the 
defendants.    An  examination  of  the  admitted 
testimony  does  not  show  the  origin  of   the 
right  of  way,  whether  by  grant,  user,   or 
otherwise,  nor  does  it  show  any  obligation 
resting  upon  the  defendants  to  keep  the  way 
safe  and  convenient  for  plaintiffs'  use.    But 
in  an  appendix  to  the  printed  record  appear 
two  deeds  whldi  refer  to  this  right  of  way. 
These  deeds  were  not  Identified,  offered,  and 
admitted  as  part  of  the  record  evldenca    The 
plaintiffs  in  their  argument  refer  to,  and  In 
large  measure  depend  upon,  them.    The  de- 
fendants in  argument  say  that,  If  the  deeds 
had  been  actoally  introduced  In  evidence, 
they  could  and  would  have  offered  admissible 
testimony  which  would  have  completely  nulli- 
fied the  force  and  effect   which   plaintiffs 
claim  from  those  instruments.    An  examina- 
tion of  the  language  of  the  decree  dearly 
shows  that  when  it  was  drawn  the  learned 
Justice  In  some  way  had  the  deeds  t>efore 
him,  and  must  Iiave  relied  largely  upon  them 
in    determining    and    drafting    his    decree. 
Aside  from  these  deeds,  the  testimony  does 
not  sliow  that  any  obligation  to  keep  tl>e 
way  safe  and  convenient  rested  upon  the  de- 
fendants.   From  the  evidence  actually  admit- 
ted we  are  of  opinion  that  the  decree  is  not 
sustainable,   and  that  tk»  appeal  must  be 
sustained.     In  order  that  the  parties  may 
not  be  precluded  from  making  use  of  these 
deeds,  or  other  evidence  pertaining  to  the 
issue  in  any  subsequent  proceeding,  we  think 
that  the  mandate  should  be : 

Appeal  sustained. 

Bill  -dismissed,  with  single  bill  of  costs 
for  defendants,  but  without  prejudice. 

Injunction  denied. 
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OLSON  T.  A-  a  McLOON  *  00. 

(Sapteme  Judicial  Coart  of  Maine.     Jan.  27, 
1919.) 

L  Nbw  Tbiai,  «=»108(1>— Nbwlt  Dibcovemd 

EVIDERCE— MaTEBXALITT. 

New  trial  will  not  be  granted  for  newly  dis- 
covered  evidence;  the  court,  on  comparing  it 
with  the  entire  record  of  evidence  at  the  original 
trial,  not  being  persuaded  that  it  ought  to,  or 
would,  change  the  result 

2.  New  Tbiai.  <=b102(1)— Nbwi.t  Ducotxbed 

E^riDXKCK— DlUOXHCE. 

The  court  should  be  shown  that  the  newly 
discovered  evidence,  for  which  new  trial  is 
sought,  could  not  have  been  discovered  by  due 
diligence  before  the  original  trial. 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Action  by  Katie  C.  Olaon  against  A.  C.  Mo- 
Loon  &  Co.  Verdict  for  plaintiff,  and  de- 
fendant brings  exceptions  and  moves  for  new 
trial.  Exceptions  waived,  and  motion  over- 
ruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEASY,  J  J. 

O.  H.  Emmery,  of  Camden,  for  plaintiff. 
A.  S.  Llttlefleld,  of  Rockland,  for  defend- 
ant 

PBR  CURIAM.  [1, 2]  This  case  comes  be- 
fore us  upon  exceptions  and  motion  for  new 
trial  npon  the  ground  of  newly  discovered 
evidence.  The  verdict  was  for  the  plaintiff. 
Tbe  defendant  waives  exceptions  and  relies 
npon  the  motion.  After  a  careful  examlna- 
tion  of  the  new  evMence,  which  Is  that  of 
one  person,  who  was  a  boy  only  14  ye^rs  old 
when  the  occurrence  arose  upon  which  this 
action  was  founded,  and  comparing  that  evi- 
dence with  the  entire  record  of  evidence  at 
the  original  trial,  we  are  not  persuaded  that 
this  new  evidence  ought  to,  or  would,  change 
the  result.  Neither  are  we  persuaded  that 
this  evidence  could  not  have  been  discovered 
by  due  diligence  before  the  original  trial. 

Motion  ovemded.. 


EAUTZ  V.  SHERIDAN  et  al. 

(Supreme  Judicial  Court  of  Maine.     Jan.  28, 
1919.) 

L  Fbaudclent   Conveyances   <©=>217,    218, 

237(2),     241(2)— Remedy— Unmatured    and 

Contingent  Liabilities. 

The  holder  of  a  matured  obligation  has,  in 

view  of  Rev.  St.  c.  82,  g  6,  par.  11,  his  equitable 

remedy  in  caae  of  fraudulent  transfer  of  his 

debtor's  property,  although  Ae  obligation  has 


not  been  reduced  to  iodgmait,  and  was  unmar 
tnred  or  contingent  at  the  time  of  the  transfer. 

2.  Fhaudulent  Convetances  «»217— Ma- 
TUBTTT  OF  Debt. 
The  mere  fact  that  a  debtor  has  fraudulent- 
ly transferred  big  property  will  not  justify  the 
beginning  of  a  suit,  either  at  common  law  or  in 
eaoity,  before  the  debt  is  due. 

S.  FHAtrDtTLENT  Convetancks  €=3217— Ob- 
taining CBEDIT  THKOTTOH  FBAtTD— MAT0BI- 

TT  OF  Debt. 
Where  credit  is  obtained  throngh  fraud,  the' 
equitable  remedy  need  not  await  the  expiration 
of  the  term  of  soefa  credit. 

4.  Fbaudulent  Convetances  ®=9217— Ob- 
taining Credit  Thbouoh  Pbattd— Matubi- 
TT  OF  Debt. 

Although,  after  having  borrowed  money  of 
plaintiff  and  given  a  note  tHerefor,  defendant  S. 
transferred  all  her  pMperty  to  defendant  W.,' 
without  consideration  and  for  a  fraudulent 
purpose,  held  that,  where  tbe  note  had  not  ma- 
tured, plaintiff  could  not  maintain  a  suit  ia 
equity,  praying  that  transfer  be  declared  void, 
and  that  an  injunction  issue  restraining  both 
defendants  from  disposing  of  the  property. 

5.  INJVROTION  9a»9— GrBOUNDS  FOB  RKLIXI' 
— IRBEFABABI.E   INJITBY. 

In  the  absence  of  a  statute,  injunction  will 
not  be  granted,  save  for  tbe  protection  of  legal 
rights  adjudicated  and  settled,  or  in  cases  where 
great  and  irreparable  damage  is  threatened. 

6.  Fbaudulent  Convetances  •s>239(1)  — 
Aobq'uate  Reuedt  at  Law. 

Although  transfer  of  all  property  of  debtor 
was  fraudulent  as  to  plaintiff  creditor,  if  the 
transferee  is  financially  responsible,  the  legal 
remedy  under  Rev,  St.  c.  115,  g  77,  as  to  persons 
aiding  or  assisting  a  debtor  in  a  fraudulent 
transfer  being  liable  to  double  damages,  is  ade- 
quate. 

Report  from  Supreme  Judldttl  Court,  Cum- 
berland County,  In  HJqulty. 

Bill  by  Margaret  E.  Kautz  against  Etta  E. 
S'heridaa  and  anothw.  On  report  Bill  dis- 
missed. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEASY,  JJ. 

Hinckley  ft  Hinckley,  of  Portland,  fov 
plaintiff. 

Harry  B.  Nixon,  of  Portland,  for  defend' 
ants. 

DEASY,  J.  In  this  case  th«  plaintiff,  a 
creditor,  praying  for  relief  in  equity,  say< 
that  the  female  defendant,  her  debtor,  has 
fraudulently  and  without  consideration  trans- 
ferred all  her  property  to  the  other  defend- 
ant. Stated  thus,  it  wo«ld  seem  like  an  ordi- 
nary creditors'  bill,  where  the  equitable 
remedy  is  appropriate  and  often  applied.  But 
this  case  presents  two  unusual  features:   Th» 
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oMIgation  upon  which  the  plaintiff  bases  her 
bill  had  not  matured  wben  the  suit  was 
brought,  and  she  prays,  not  that  present 
paymenit  be  compelled,  but  that  ultimate  pay- 
ment, rendered  precarious  by  the  transfer, 
be  in  a  manner  secured. 

The  cause  above  merely  outlined  may  be 
stated  more  fully  thus:  On  December  1, 1917, 
the  defendant  Etta  B.  Sheridan,  whose  sole 
property  consisted  of  the  furnishings  of  a 
lodging  house,  borrowed  of  the  plaintiff  $260, 
and  gave  therefor  her  promissory  note,  pay- 
able in  Biz  months,  and  therefore  maturing 
June  1,  1918.  On  or  about  December  27, 
1917,  said  defendant  gave  a  bill  of  sale  of  said 
furnishings  to  the  other  defendant,  Lyndon 
S.  Waldron,  who  took  possession  of  the  same 
and  removed  them  to  bis  owa  premises.  This 
conv^ance  was  dateid  December  1,  1917,  and 
was  recorded  December  29,  1917. 

On  January  10,  1918,  more  titan  four 
months  before  the  note  became  due,  the  plain- 
tiff brought  this  bill  in  equity  against  both 
defendants,  alleging  fraud  in  and  want  of  con- 
sideration for  the  conveyance,  praying  that 
it  be  declared  null  and  void,  and  that  an 
injunction  issue  restraining  both  defendants 
from  disposing  of  the  property. 

[1]  The  holder  of  a  matured  obligation  has 
his  equitable  remedy  in  case  of  a  fraudulent 
transfer  of  his  debtor's  property.  R.  S.  c. 
82,  S  6,  par.  11.  He  need  not  first  reduce  his 
claim  to  Judgment.  Donnell  ▼.  Railroad  Co., 
73  Me.  567.  His  remedy  exists,  notwitlistand- 
ing,  at  the  time  of  the  fraudulent  transfer, 
his  claim  was  unmatured  or  even  contingent. 
Howe  V.  Ward,  4  Me.  (4  Greenl.)  195 ;  White- 
house  T.  Bolster,  95  Me.  460,  50  Atl.  240. 

[2]  But  the  mere  fact  that  a  debtor  has 
fraudulently  transferred  his  property  will 
not  Justify  the  beginning  of  a  suit,  either  at 
common  law  or  in  equity,  before  the  debt  Is 
due.  Wildasin  v.  Long,  74  W.  Va.  583,  82 
S.  B.  206;  Frye  v.  Miley,  54  Wi  Va.  324,  46 
&  B.  135;  Simon  v.  Ellison  (Va.)  22  S.  B.  860; 
Mclhiffle  ▼.  Lynchburg,  etc.,  Co.,  178  Ala.  268, 
59  South.  567;  England  v.  Adams,  157  Mass. 
451,  32  N.  E.  665;   20  Cyc.  430. 

[3,4]  Where  credit  is  obtained  through 
fraud,  the  equitable  remedy  need  not  await 
the  expiration  of  the  term  of  such  credit.  In 
the  case  at  bar,  however,  the  defendant  Wal- 
dron against  whom  relief  is  mainly  sought, 
was  not  concerned  in  the  original  credit 
transaction. 

There  is  evidence  tending  to  show  that 
Waldron  received  a  conveyance  of  Mrs.  Sheri- 
dan's property  without  consideration  and  for 
a  fraudulent  purpose.  Waldron  denies  this, 
and  says  that  he  purchased  the  property  in 
good  faith  and  for  value. 

But  assuming  the  testimony  of  the  plain- 
tiff and  his  witnesses  to  be  true,  and  disre- 
garding that  of  the  defendant,  we  hold  that 


this  equitable  proceeding  is  premature,  and 
therefore  not  maintainable. 

[C]  The  plaintiff  prays  for  an  injunction. 
In  the  absence  of  a  statute  otherwise  direct- 
ing, this  extraordinary  remedy  will  not  be 
granted,  save  for  the  protection  of  legal 
rights  adjudicated  and  settled,  or  in  cases 
where  great  and  irreparable  damage  is 
threatened.  No  proof  or  allegation  in  this 
case  Justifies  the  issuance  of  an  injunction. 

[B]  Mrs.  Sheridan  Is  said  to  be  impecu- 
nious. Nothing  in  the  case,  however,  shows 
or  suggests  that  the  defendant  Waldron  \a 
other  than  financially  responsible.  If  be  be 
responsible,  and  if  the  facts  are  as  the  plain- 
tiff claims,  R  S.  c.  115,  |  77,  provides  a  legal 
remedy  that  may  be  abundantly  adequate. 

For  reasons  above  stated  the  bill  must  be 
dismissed-  Moreover,  we  have  carefully  read 
and  weighed  the  testimony  offered  on  both 
sides,  and  are  not  satisfied  that  the  plaintiff 
has  sustained  the  burden  of  proving  her  alle- 
gation of  fraudulent  conveyance. 

Bill  dismissed,  with  one  bill  of  costs. 


STATE  V.  GASTONGtJAT. 

(Supreme  Judicial  Court  of  Maine.     Jan.   28, 
1919.) 

1.  Woans  AND  Phbasbs— "Use"  ob  "Used." 

The  verb  "use"  or  "used"  has  two  recog- 
nized meanings:  (1)  To  employ  or  be  employed 
or  occupied;  and  (2)  to  practice  customarily, 
or  in  the  case  of  a  place  or  thing  to  be  the 
subject  of  customary  practice,  employment,  or 
occupation. 

[Ed.  Note.— For  other  d^nitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Use; 
Used.] 

2.  Intoxicatino  Liquors  e=»238(l)  —  Quea- 

TIOITS   rOB  OOTTBT— OONBTBITCnON    OF    STAT- 

UTE. 

The  sense  in  which  Bev.  St.  c.  23,  I  1,  pro- 
viding that  all  places  "used"  for  the  illesal  sale 
or  keeping  intoxicants  are  common  nuisances, 
uses  the  quoted  word  is  a  question  for  the  court. 

3.  Intoxicatino  Liquoes  9=>143— -NaisANCE 
—What  Constitdtes. 

Under  Rev.  St.  c.  23,  I  I,  providing  that  all 
places  used  for  the  illegal  sale  or  keeping  of 
intoxicants  are  common  nuisances,  the  premises 
involved  must  have  been  habitually  and  cus- 
tomarily used  for  the  purposes  mentioned. 

4.  Cbiminai,    Law    «=>829(3)  —  Instbuction 
Not  Covekh)  bt  Chabqb— Rkfdsal^ 

In  prosecution  under  Rev.  St  c.  23,  S  1, 
providing  that  all  places  used  for  the  illegal  sale 
or  keeping  of  intoxicants  are  common  nuisances, 
defendant's  requested  instruction  that,  whether 
period  of  use  was  long  or  short,  the  premises 
must  have  been  used  habitually  and  customarily 
held  not  covered  by  given  Instractions. 
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5.  IXTOXIOATIKO  LlQUOBS  «Esa239(8)  —  KxBF- 
IXO    LiQtTOB  NOiaANCK— FAn.TntE   TO    Gxvx 

PsoFEE  lifamTJonons. 
In  prosecution  nnder  Bar.  St.  c.  28,  f  1, 
proTiding  that  all  places  used  for  the  illegal 
nle  or  keeping  of  intoxicants  are  common  .nui- 
sances, failure  to  instruct  that  the  use  of  the 
premisea,  whether  for  a  long  or  short  period, 
must  have  been  customary  or  common  was  er^ 
ror. 

6.  IlfTOXICATIlTG     liiqVOBS     «=>236<9)  —  NUI- 
SANCES—EVIDENCE— SUFFICIEHCT. 

In  prosecution  nnder  Bev.  St.  c.  23,  {  1, 
providing  that  all  places  used  for  the  illegal 
tale  or  keeping  of  intoxicants  are  common  nui- 
csQces,  the  jury  may,  from  a  single  act  of 
keeping  or  selling,  be  justified  in  finding  a  cus- 
tom or  habit,  or  keeping,  or  selling  essential  to 
conviction* 

Exceptions  from  Superior  Court,  Andros- 
coggin County,  at  Law. 

Stanislas  Gastonguay  was  prosecuted  for 
maintaining  a  liquor  nuisance.  Verdict  of 
guilty,  and  be  brings  exception  to  Instruc- 
tiuns  given  and  refused.  Exceptions  sus- 
tained. 

Argued  before  CORNISH,  O.  J.,  and 
Si'EAK,  HANSON,  PHILBBOOK,  WIL- 
SON, and  DEASY,  JJ. 

William  H.  nines,  Co.  Atty.,  of  Lewlston, 
for  the  State. 

George  S.  McCarty,  of  Lewlston,  for  de- 
fendant 

DEASX,  J.  Prosecution  under  Revised 
Statutes,  c.  23,  |  1,  for  maintaining  a  nui- 
sance. Verdict  guilty.  Elxceptlona  to  in- 
structions given  and  refused. 

We  are  Justified  in  assuming  that  Intoxi- 
cating liquor  intended  for  unlawful  sale 
by  some  {ferson  was  found  upon  the  respond- 
ent's premises,  not  being  a  place  of  resort, 
and  tbat  tbe  liquor  was  so  deposited  with 
the  consent  of  the  respondent,  and  with  his 
knowledge  that  it  was  intoxicating  liquor 
intended  for  unlawful  sale.  These  neces- 
sary elements  we  aball  not  further  advert  to. 

Counsel  for  the  respondent  requested  the 
court  to  give  the  following  instruction  to 
the  Jury: 

"In  order  to  find  a  Judgment  of  guilty  against 
tbe  respondent  they  [tbe  jury]  must  find  tbat 
the  premises  mentioned  in  the  indictment  mnst 
have  been  habitually  and  customarily  used  for 
the  purposes  mentioned  in  tbe  indictment." 

The  presiding  Justice  refused  to  glye  this 
Instmctton. 

Revised  Statutes,  c.  23,  |  1,  under  which 
this  prosecntion  Is  brought,  defines  and  pro- 
vides penalties  for  several  species  of  the 
genus  "nuisance."  We  are  concerned  with 
two: 


1.  "AU  places  used  *  •  •  tor  the  illegal 
sale  or  keeping  of  intoxicating  liquors,  *  *  • 
are  common  nuisances." 

2.  "AU  places  of  resort  where  intoxicating  liq- 
uors are  kept,  sold,  given  away,  drank  or  dis- 
pensed in  any  manner  not  provided  for  by  law, 
are  common  nuisances." 

The  first  relates  to  all  places,  the  second 
only  to  places  of  resort  Illegal  use  Is  the 
Important  element  In  the  first  definition. 
Neither  those  words  nor  any  tantamount 
to  them  are  found  in  the  second.  Acts,  Inno- 
cent when  done  elsewhere,  may  make  a  place 
of  resort  a  nuisance.  Other  places  become 
nuisances  only  by  reason  of  Illegal  acts.  It 
Is  not  contended  that  the  defendant's  prem- 
ises belonged  to  the  second  class.  It  was 
not  a  place  of  resort.  Therefore  the  opinion 
of  the  court  In  State  v.  Cumberland  Clut^ 
112  Me.  196,  91  Atl.  911,  has  Uttle  or  no 
bearing  upon  the  case  at  bar. 

Tbe  re^ondent,  through  his  counsel,  con- 
tends that  his  premiaes  were  not  within  tbe 
meaning  of  the  law  used  for  the  Illegal  keep- 
ing of  intoxicating  liquor. 

m  "The  verb  "use"  or  "used"  has  two 
meanings  recognized  by  all  lexicograi^ers 
and  unconsciously  differentiated  in  common 
speech :  (1)  To  employ  or  be  employed  or 
occupied.  In  this  sense  the  word  would  in- 
clude a  single  isolated  instance  of  use.  (2) 
To  practice  customarily  or  (in  the  case  of 
a  place  or  thing)  to  be  the  subject  of  custom- 
ary practice,  eraploymott  or  occupation. 

[2]  In  which  sense  docs  our  statute  em- 
ploy the  word?  This  is  not  a  Jury  but  a 
court  question.  Courts  have  repeatedly  an- 
swered it. 

"The  intention  was  to  declare  'all  idaces' 
to  be  'common  nuisances'  whenever  they 
should  habitually  or  customarily  be  appro- 
priated for,  or  converted  to  the  purpose  of 
the  illegal  sale  of  such  liquor."  State  t. 
Stanley,  84  Me.  661,  24  Atl.  984. 

"The  place  must  be  habitually,  commonly 
used  for  the  purpose  before  It  becomes  a 
common  nuisance."  State  ▼.  Mcintosh,  98 
Me.  400,  67  Atl.  84. 

"It  was  obviously  the  intention  of  the 
Legislature  by  this  enactment  to  declare  all 
places  to  be  common  nuisances  whenever 
they  should  commonly  and  habitually  be 
used  for  tbe  Illegal  sale  or  keeping  of  in- 
toxicating liquors."  State  v.  Kapicsky,  105 
Me.  130,  73  Atl.  832,  23  U.  R.  A.  (N.  I$.)  737. 

See,  also.  Commonwealth  ▼.  Patterson,  138 
Mass.  SOO,  and  Commonwealth  v.  McArty, 
11  Gray  (Mass.)  456. 

[S]  The  Instruction  requested  by  the  de- 
fendant's counsel  and  above  set  forth  states 
the  law  In  accordance  Vvlth  the  above  ded- 
Blons.  It  is  specific  and  pertinent.  WhOe 
the  presiding  Judge  was  undoubtedly  Justi- 
fied in  refusing  to  give  it  without  qualifica- 
tion, in  substance,  and  with  a  Qualification 
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negativing  any  Inference  of  continuity  or 
permanence,  the  Instruction  should  have 
been  given. 

[4]  Was  It  In  substance  given?  The  pre- 
siding justice  said,  repeating  In  effect  the 
instructions  already  given: 

"I  do  not  give  you  the  iDstruction  in  those 
tenns,  but  I  tell  yon,  however,  that  for  a 
period  of  time  longer  or  shorter  those  premises 
must  have  been  used  for  the  purposes  mentioned 
in  the  indictment ;  that  is,  for  the  illegal  keep- 
ing of  intoxicating  liquors  intended  for  unlaw- 
ful sale  in  this  state." 

[6]  The  justice  very  properly  Instructed 
the  jury  that  the  period  of  use  might  be 
longer  or  shorter,  but,  although  requested, 
failed  to  Instruct  them  that,  whether  longer 
or  shorter,  the  use  must  be  a  customary  or 
'Common  use.     This  was  prejudicial  error. 

[6]  Nothing  that  we  have  said  relates  to 
the  quantum  of  evidence  necessary  to  prove 
a  nuisance.  From  the  circumstances  of  a 
single  act  of  keeping  or  selling  a  jury  may 
t)e  justified  In  finding  a  custom  or  habit  of 
keeping  or  selling.  But  In  this  case  the 
jury  for  the  want  of  an  explanation  which 
was  seasonably  requested  may  have  in  their 
deliberations  understood  that  such  finding 
was  not  necessary. 

In  view  of  the  above  conclusions  we  need 
not  consider  the  respondent's  other  objec- 
tions. 

Exceptions  sustained. 


CHAPMAN  T.  NEW  YORK  CENT.  R.  CO. 

(Supreme  Judicial  Court  of  Maine.     Jan.  28, 
1919.) 

Carriers  *=»»1— Failubi  to  Deliveb— Con- 

TRIBUTOBT  NEaUOENCB— QUABANTIMBD  Ab- 
TICIXS. 

In  action  against  terminal  carrier  for  dam- 
ages for  loss  of  sale  of  part  of  a  carload  of 
Christmas  trees  from  moth-infested  area,  which 
defendant  had  prevented  plaintiff  from  unload- 
ing pursuant  to  instruction  of  inspector  of  de- 
partment of  agriculture,  held,  that  plaintiff  lost 
his  trees  through  his  disregard  of  regulations 
with  reference  to  trees  shipped  from  area  quar- 
antined. 

On  Motion  from  Supreme  Judicial  Court, 
Cumberland  County,  at  Law. 

Action  by  Edward  K.  Chapman  against  the 
New  York  Central  Railroad  Company.  On 
defendant's  motion  to  set  aside  verdict  for 
plaintiff.  Motion  •  sustained,  verdict  set 
aside,  and  new  trial  granted. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHIDBROOK,  DUNN, 
«nd  MORRILL,  JJ. 


Clifford  E.  McGlanflln,  t>f  Portland,  and 
William  Lyons,  of  Westbrook,  for  plaintiff. 

Symonds,  Snow,  Cook  it  Hutdiiatwn,  of 
Portland,  for  defendant 

PER  CURIAM.  The  plalnOff  alleges  that 
be  lost  the  sale  of  part  of  a  carload  of 
Christmas  trees  through  the  wrongful  Inter- 
ference of  the  servants  of  defendant  The 
defendant  pleaded  by  brief  statement: 

"That  the  acts  complained  of  were  caused  by 
the  enforcement  of  quarantine  regulations  of 
the  state  of  New  York,  and  were  not  caused  by 
any  fault  of  the  New  York  Central  Railroad 
Company." 

The  plaintiff  has  a  verdict,  which  defend- 
ant moves  to  set  aside  on  the  usual  grounds 
The  motion  must  be  sustained. 

Prior  to  the  month  of  December,  1915,  a 
quarantine  against  the  gypsy  moth  had  been 
established  by  the  New  York  department  of 
agriculture,  and  was  then  in  force,  upon 
certain  towns  in  Maine  and  other  New  Eng- 
land States,  prohibiting  the  shipment  Into 
or  reception  at  any  point  within  the  state 
of  New  York  from  the  quarantined  area 
of  certain  coniferous  trees.  Including  the 
class  commonly  known  as  Christmas  trees; 
and  the  officials  of  the  New  York  Central 
Railroad  Company  had  been  Instructed  by 
an  officer  of  the  department  having  charge 
of  the  enforcement  of  the  quarantine  In 
New  York  City  to  notify  his  office  of  all 
cars  received  from  New  England  and  North- 
em  New  York,  and  bold  them  until  noti- 
fied by  his  office  to  release  them  to  the 
consignees.  Those  instructions  seem  to  have 
been  given  regardless  of  the  limits  of  the 
quarantined  area  in  New  England  to  guard 
against  trees  cut  within  the  infested  area 
and  shipped  from  a  point  outside  that  area. 

On  December  11,  1915,  the  plaintiff  ship- 
ped to  his  own  order  from  Oquossoc,  Me.,  to 
New  York  City  a  carload  of  Christmas  trees. 
The  interline  wayMll  Issued  by  the  Maine 
Central  Railroad  Company,  which  accompa- 
nied the  car,  stated  the  shipment  as  from 
Brunswick,  Me.,  to  Sixtieth  street.  New  York, 
N.  Y.  On  that  waybill,  in  the  column  headed 
"Consignor,  Connecting  Line  Reference,  Orig- 
inal Car  and  Way-BlU  Number,  and  Point 
of  Shipment,"  these  words,  "Oquossoc,  Me.," 
appear.  The  bill  of  lading  Issued  by  the 
Maine  Central  Railroad  Company  and  de- 
livered to  the  shipper  stated  that  the  car 
was  received  at  Oquossoc,  Me.  The  car  ar- 
rived at  the  Thirty-Third  Street  station  of 
the  defendant  in  New  York  on  December  22d 
or  2."^.  About  9  or  10  o'clock  In  the  fore- 
noon of  December  2Sd  the  plaintiff  presented 
the  bill  of  lading,  paid  the  freight,  and  re- 
ceived a  paid  freight  bllL  Upon  presenting 
the  paid  freight  bill  to  th«  delivery  clerk 
he  received  from  th«  latter  a  delivery  slip. 
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The  dellTery  <derk  warned  hbn  oot  to  touch 
tbe  car  until  one  of  the  inspectors  bad  pass- 
ed ob  It.  Tbe  plaintiff,  however,  took  pos- 
session of  the  car  and  began  to  unload  it 

Between  3  and  4  o'clock  in  the  aftemo<m 
of  the  same  day  Infonnatiom  of  tbe  car^  that 
it  came  from  Brunswick,  Me.,  within  the 
Infested  area,  was  telephoned  from  a  freight 
office  of  the  defendant  to  Mr.  Sands,  of  tbe 
New  York  department  of  agxicnlture,  having 
cbarge  of  tbe  enforcement  of  tbe  quarantine 
in  New  York  City.  Mr.  Bands  at  once  in- 
structed one  Kennedy,  an  Inspector  of  tbe 
department — 

"to  locate  Mr.  Chapman  and  provide  inspection 
(or  that  car,"  and  "if  on  tbe  data  furnished  by 
the  railroad  it  could  not  lie  determined  whether 
the  car  originated  in  the  moth-infested  area, 
or  outside  of  the  moth-infested  area,  to  accept 
an  affidavit  in  lieu  of  such  inspection  and  re- 
lease the  car  on  that. 

"Q.  What  kind  of  an  affidavit?  A.  An  affida- 
vit br  Mr.  Chapman  to  the  effect  that  the  trees 
loaded  on  that  car  were  cut  outside  of  tbe  motli- 
infested  area." 

Mr.  Kennedy  at  once  found  Mr.  Chapman 
and  told  him  that  tbe  car  was  held  sub- 
ject to  release  by  tbe  department  of  agricul- 
ture, that  It  showed  billing  from  Brunswick, 
within  tbe  quarantined  area,  and  said  to 
him  that,  if  he  would  make  an  afSdavit  that 
the  trees  were  cut  outside  tbe  infested  ares, 
the  department  would  release  tbe  car.  The 
plaintiff  refused  at  first  to  make  tbe  affi- 
davit, claiming  that  he  could  not  personally 
say  that  the  trees  came  from  Oquossoc,  but 
that  the  bill  of  lading  would  show  that  fact. 
Later  he  said  that  be  would  make  tbe  affi- 
davit if  Mr.  Kennedy  would  bring  a  notary 
to  bim.  Be  persisted  in  unloading  and  sell- 
ing tbe  trees.  Mr.  Kennedy  then  told  one 
McBreen,  who  was  In  cbarge  of  tbe  yard, 
that  tbe  car  was  held  subject  to  Instructions 
from  tbe  department  and  to  stop  tbe  plain- 
tiff from  unloading  It,  which  be  did.  There- 
npon  tbe  plaintiff  said  to  McBreen  and  bis 
men,  "I  surrender  these  trees  to  you  as  a 
sale,  and  it  Is  a  good  sale,  too,"  and  Soon 
after  left  the  yard;  and  bis  testimony  is 
that  thereafter  he  did  not  "go  near  tbe  rail- 
road in  any  way,  the  railroad  officials,  or  try 
to  look  up"  Mr.  Kennedy. 

Mr.  Sands  testifies: 

"Mr.  Kennedy  returned  to  me  at  10:30  De- 
<*niber  24th  with  a  copy  of  the  waybill  and  evi- 
dfiice  that  the  explanation  by  the  railroad  a^nt 
to  bim  was  that  it  originated  outside  of  the 
moth-infested  area." 

He  further  says: 

"I  didn't  put  any  bulxlen  of  proof  on  the  rail- 
nMd.to  show  whether  the  car  originated  in  the 
Both  area  or  not.  It  was  for  me  to  determine, 
and  I  ordered  tlie  car  released.  I  didn't  leave 
that  question  to  the  railroads." 


The  railroad  company  was  at  once  noti- 
fied that  tbe  car  could  be  delivered,  and  ef- 
fort was  made  to  find  Mr.  Chapman  during 
that  day,  both  at  tbe  railroad  yards  and 
at  bis  hotel.  The  inspector  also  endeavored 
to  get  in  touch  with  bim  by  telephone  at  bis 
hotel  on  the  evening  of  the  23d. 

This  rather  extended  analysis  of  tbe  evi- 
dence has  been  made  to  show  clearly  that 
upon  these  facts,  which  are  undisputed,  but 
one  Inference  can  legally  be  drawn,  that  tbe 
plaintiff  lost  bis  trees  through  his  own  will- 
ful and  persistent  disregard  of  tbe  reason- 
able regulations  of  tbe  New  York  depart- 
ment of  agriculture.  His  attitude  is  clear- 
ly reflected  by  bis  testimony  printed  In  tbe 
record.  Tbe  jury  must  have  misapprehended 
the  issue,  and  thus  erred.  Tbe  mandate 
must  be: 

Motion  sustained.  Verdict  set  aside.  New 
trial  granted. 


B,  COREY  &  CO.  v.  H.  P.  CUMMINGS 
CONST.  CO.  et  al. 

(Supreme  Judicial  Court  of  Maine.     Jan.  28, 
1919.) 

1.  Mechanics'  Lie:n8  ®=5>75(2)  —  Interests 
Chabgeable  —  Lessob's  Intebebt —  "Con- 
sent," 

Where  a  lease  provided  that  buildings  erect- 
ed were  not  to  become  part  of  realty,  the  les- 
sor's interest  could  not  be  charged  with  a  lien 
for  material  foniished  a  Abcontractor,  since,  as 
it  was  beyood  the  power  of  lessor,  so  long  as 
the  lease  was  complied  with,  to  prevent  erec- 
tion of  tbe  addition,  it  cannot  be  said  to  have 
given  or  withheld  consent;  "consent,"  within 
the  statute,  implying  an  agreement  to  that  which 
could  not  exist  without  such  consent. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Consent] 

2.  Mbchanics'  Liens  «=?279  —  Bukden  of 
Pboof— "Owneb." 

In  a  materialman's  proceeding  to  establish 
a  lieu  for  material  furnished  a  subcontractor, 
be  must  show  that  such  material  was  furnished 
by  virtue  of  a  contract  with  or  by  consent  of 
the  owner;  the  word  "owner"  including  owner 
of  a  leasehold  estate. 

[Ed.  Note.— For  other  de6nltions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owner.] 

3.  Mechanics'  Liens  ^=>75(2)  —  Interests 
Liable— Necessity  of  Consent  op  OWneb. 

Where  a  lessee  contracted  for  erection  of 
a  building,  and  contractor  sublet  part  of  It  to 
a  subcontractor  who  purchased  material  from 
plaintiff  under  a  contract,  the  consent  of  the 
lessee  to  the  furnishing  of  such  materials  could 
not  be  inferred  where  it  appeared  that  the  les- 
see had  no  knowledge  of  that  contract,  notwith- 
standing Rev.  St.  c.  96,  H  29,  30,  authorizing 
ntechanics'  liens  and  providing  for  a  disclaimer 
of  responsibility  for  material  furnished  by  no- 
tice by  the  owner. 


09For  other  cases  see  same  tople  and  KET-N(}MBBR  In  all  Key-Numbered  Digests  and  Indexna  . 


Digitized  by 


Google 


406 


105  ATLANTIC  RBPORTHa 


QU. 


Report  from  Supreme  Judicial  Gourt,  Ox- 
ford County,  In  Equity. 

Suit  by  E.  Corey  &  Co.  against  the  H.  P. 
Cummlngs  Construction  Company  and  others. 
Case  reported  from  Supreme  Judicial  Court 
on  a  stipulation  and  agreed  facts.  Bill  dis- 
missed. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK.  DUNN, 
and  MORRILL,  JJ. 

Clement  F.  Robinson  and  Arthur  L.  Robin- 
son, both  of  Portland,  for  plaintiff. 

George  F.  Gould,  of  Portland,  for  defend- 
ants Fletcher  &  Crowell  Co.  and  Skellen. 

Drumniond  &  Drummond,  of  Portland,  for 
defendants  Maine  Coated  Paper  Co.  and  Rum- 
ford  Falls  Power  Co. 

William  H.  Gulliver,  of  Portland,  for  de- 
fendant H.  P.  Cummlngs  Const.  Co. 

MORRILL,  J.  The  plaintiff  claims  to  es- 
tablish a  lien  on  the  land  of  Rumford  Falls 
Power  Company  and  the  buildings  thereon 
occupied  by  Maine  Coated  Paper  Company, 
for  materials  used  in  the  construction  of  an 
addition  to  the  mill  of  the  latter  corporation, 
furnlslied  to  Fletcher  &  Crowell  Company,  a 
subcontractor  under  H.  P.  Cummlngs  Con- 
struction Company,  the  general  contractor 
for  the  entire  work.  The  case  is  reportea 
upon  a  stipulation  and  agreed  statement  of 
facts. 

On  the  8th  day  of  August,  1913,  Rumford 
Falls  Power  Company  leased  to  Maine  CSoat- 
ed  Paper  Company  the  land  described  in  the 
bill  for  a  term  of  25  years  from  the  1st  day 
of  August,  1913,  with  an  option  to  purchase 
the  same,  which  has  not  been  exercised  by 
the  lessee. 

Later  (the  exact  date  does  not  appear) 
Maine  Coated  Paper  Company  erected  a  mill 
on  the  leased  premises,  and  on  the  27th  day 
of  April  1916,  made  a  contract  with  H.  P. 
Cummlngs  Construction  Company  to  "do  and 
perform  all  the  work  and  provide  all  the 
materials  required"  in  building  an  addition 
adjoining  and  attaching  to  the  present  build- 
ing of  the  Maine  Coated  Paper  Company. 
This  contract  was  made  "with  the  actual 
knowledge  and  consent  of  the  Rumford  Falls 
Power  Company." 

By  correspondence  between  April  24,  1016, 
and  June  7,  1916,  both  Inclusive,  H.  P.  Cum- 
mlngs Construction  Company  made  a  con- 
tract or  contracts  with  Fletcher  &  Crowell 
Company  to  furnish  certain  portions  of  the 
iron  and  steel  materials  for  installation  In 
said  building  under  construction. 

By  correspondence  and  personal  interviews 
between  May  9,  1916,  and  June  7,  1916,  both 
Inclusive,  Fletcher  &  Crowell  Company,  with 
the  actual  knowledge  and  consent  of  H.  P. 
Cnmmlngs  Construction  Company,  contracted 
with  B.  Corey  &  Co.  for  certain  of  the  ma- 
terials which,  as  E.  Corey  &  Co.  knew,  were 


for  the  building  then  in  procecss  of  constmc- 
tlon  at  Rumf(»^  under  the  contract  betweoi 
H.  P.  Cummlngs  Construction  Company  and 
Maine  Coated  Paper  Company.  The  material 
so  contracted  for  was  actually  furnished 
and  delivered  by  E.  Corey  &  Co.  at  the  forge 
shop  in  Portland  of  Fletcher  &  Crowell  Com- 
pany between  May  29,  1916,  and  June  22, 
1916,  both  Inclusive,  as  H.  P.  Oummings  Con- 
struction Company  at  the  time  actually  knew. 
The  agreed  [H^ce  therefor  was  $1,654.05.  All 
of  the  material  so  delivered  by  £.  Corey  k 
Co.  at  the  forge  shop  of  Fletcher  &  Crowell 
Company  was  delivered  and  received  for  tbe 
purpose  of  being  shipped  to  Rumford  for  in- 
corporation into  the  building  there  under  coo- 
structlon  as  aforesaid,  "after  the  material 
should  have  been  painted,  put  together,  drill- 
ed with  holes,  bolted,  welded,  or  otherwise 
worked  into  the  shape  and  condition  neces- 
sary for  meeting,  the  requirements  of  the 
building  contract  in  so  far  as  the  materials 
in  the  shape  in  which  they  were  supplied 
by  E.  Corey  &  Co.  were  not  already  in  such 
necessary  ^ape  and  condition" ;  but  B.  Cor- 
ey &  Co.  had  no  control  whatever  over  the 
disposition  of  said  material  after  it  was  de- 
livered to  Fletcher  ft  Crowell  Company. 

Certain  portions  of  the  material  supplied 
by  E.  Corey  &  Co.  and  delivered  to  Fletcher 
&  Crowell  Company  at  thrfr  shop  In  Portland 
were  actually  incorporated  and  used  in  erect- 
ing, constructing,  altering,  and  r^airlng  the 
building  and  appurtenances  then  being  erect- 
ed on  the  leased  prMuises  by  H.  P.  Cum- 
mings  Construction  Company  under  its  con- 
tract with  Maine  Coated  Paper  Company, 
after  having  been,  as  hereinbefore  stated, 
painted,  welded,  bolted,  drilled  with  holes, 
and  othero-ise  worked  Into  the  shape  and 
condition  necessary  for  meeting  the  require- 
ments of  the  building  contract  of  H.  P.  Cum- 
mlngs Construction  Company.  The  value  of 
such  material  at  the  original  contract  price» 
between  Fletcher  &  Crowell  Company  and  E. 
Corey  ft  Co.  was  $1,530.90. 

The  Rumford  Falls  Power  Company  had 
no  actual  knowledge  that  Fletcher  &  Crow- 
ell Company  were  furnishing  materials  In 
the  erection  of  said  building  for  Maine  Coat- 
ed Paper  Company,  but  knew  that  a  contract 
had  been  entered  into  between  Maine  Coat- 
ed Paper  Company  and  E.  P.  Cummlngs 
Construction  Company,  and  that  said  build- 
ing was  being  erected,  and  the  materials  re- 
quired by  the  contract  for  Its  erection  were 
being  furnished  and  installed. 

[1]  The  claim  of  a  lien  upon  the  interest 
of  Rumford  Falls  Power  Company  In  the 
leased  premises  cannot  be  sustained.  The 
lease  contained  an  express  provision  that  the 
building  "shall  remain  and  be  personalty  and 
not  become  a  part  of  the  realty,  and  that  the 
said  lessee,  its  successors  or  assigns,  may 
eater  and  remove  the  same  from  said  prem- 
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iaa  at  the  exptratibn  of  tblB  lease."  The  les- 
sor did  not  participate  la  the  tDii;troTeuient« 
nor  was  it  to  reap  any  ultimate  benefit  there- 
bom.  It  was  not  an  affirmative  factor  is 
procnrlDg  the  erection  of  the  addition  to  the 
then  existing  mill.  Aa  long  as  the  Jfalne 
Coated  Paper  Company  observed  the  condl- 
ttons  and  terms  of  the  lease,  and  porticnlar' 
ly  the  coDditlon  that  It  should  "never  occupy 
or  use  said  premises,  or  any  part  thereof, 
for  any  purpose  other  than  those  In  wMcli 
it  is  authorized  under  its  certificate  of  or^ 
ganlzatlon  to  engage,"  the  lessor  could  not 
prevent  tlie  erection  of  the  addition,  and 
therefore  cannot  be  said  to  have  given  or 
withheld  its  consent;  and  its  Interest  can- 
not be  cliarged  with  the  lien  claimed  by 
plaintiff  (2  Jones  on  Liens,  !{  1275,  1276; 
Frands  v.  Sayles,  101  Mass.  438;  Rice  v. 
Culver,  172  N.  Y.  60,  65,  64  N.  E.  761),  al- 
though, as  the  case  states,  the  general  con'' 
tract  for  erecting  the  building  was  made 
with  the  actual  knowledge  and  consent  of 
the  lessor.  In  such  a  case  consent  amounts 
only  to  acquiescence  in  that  which  the  les- 
sor could  not  prevent. 

"Consent  within  the  meaning  of  the  statute, 
means  something  more  than  acquiescence.  It 
implies  an  agreement  to  that  which  could  not 
exiit  without  such  consent."  2  Jones  on  Liens, 
{  1253;  Hanson  v.  News  Publiahing  Co.,  97 
Me.  99,  108,  53  Atl.  900;  De  Klyn  v.  Gould, 
165  N.  T.  282,  59  N.  E.  95,  80  Am.  St.  Kep. 
719. 

Tills  case  is  clearly  distinguishable  from 
cases  like  Baker  v.  Waldroil,  02  Me.  17,  42 
Atl.  225,  69  Am.  St  Rep.  483;  Borden  v. 
Mercer,  163  Mass.  7,  39  N.  K  413;  Burkitt  v. 
Harper,  79  N.  Y.  273;  Otla  v.  Dodd.  00  N. 
Y.  336. 

We  pass  also  without  discussion,  and  with- 
out expressing  any  opinion  thereon,  the  point 
which  has  t»een  exhaustively  argued,  whether 
the  materials  were  furnished  by  E.  Corey  & 
Co.  In  erecting,  altering,  or  repairing  the 
balldlng.  See  Monroe  v.  Clark,  107  Me.  134, 
T7  AtL  696,  30  L.  R.  A.  (N.  S.)  82;  Boston 
Furnace  Co.  v.  Dimock,  158  Mass.  552,  33  N. 
B.  647;  Scannell  v.  Hub  Brewing  Co.,  178 
Mass.  288,  50  N.  E.  628. 

[2]  It  is  incumbent  upon  the  plaintiff  to 
show  tliat  the  materials  for  which  he  would 
establish  a  lien  were  furnished  "by  virtue  of 
a  contract  with  or  by  consent  of  the  owner." 
The  word  "owner"  is  comprehensive  enough 
to  include  the  owner  of  a  leasehold  estate. 
2  Jones  on  Liens.  {  1272. 

It  is  not  claimed  that  the  plaintiff  had  a 
contract  with  Maine  Coated  Paper  Company ; 
its  contract  was  with  Fletcher  &  Crowell 
Company,  a  subcontractor  under  the  general 
contractor  for  the  entire  work,  H.  P.  Cum- 
mlngg  Construction  Company.  It  la  agreed 
that— 

"Maine  Coated  Paper  Company  had  no  actual 
faiowledge  that  Fletcher  &  Orowell  Company 


were,  faraisfaing  the  materials  which  were  fur- 
nished by  Fletcher  Sc  Crowell  Company  for  the 
building,  nor  did  it  have  actual  knowledge  that 
E.  Corey  &  Go.  furnished  these  materials  to 
Fletcher  ft  Ctowdl  Company." 

[3]  The  single  queetlon  then  is:  Can  the 
consent  of  Maine  Coated  Paper  Company  to 
the  furnishing  of  these  materials  by  E.  Corey 
&  Co.  be  Inferred  under  the  circumstances 
of  this  case?    We  think  not 

Sections  29  and  30  of  chapter  96  of  the  Re- 
vised Statutes,  upon  the  construction  of 
which  the  decision  of  this  case  depends,  orig- 
inated in  chapter  207  of  the  Public  Laws 
of  1866-68.  Sections  2  and  3  of  the  Utter 
act  were  condensed,  in  the  revision  of  1871 
(chapter  91,  |  28),  Into  the  following  lan- 
guage: 

"If  the  labor  or  materials  were  not  furnished 
by  a  contract  with  the  owner  of  the  property 
to  be  affected,  such  lien  shall  not  attach  unless 
the  person  before  furnishing  the  labor  or  ma* 
terials  gives  notice  to  such  owner  of  bis  inten- 
tion to  claim  the  lien.  The  'owner  may  prevent 
such  lien  for  labor  or  materials  not  then  per- 
formed or  furnished  by  giving  written  notice 
to  the  person  performing  or  furnishing  the  same 
that  he  will  not  be  responsible  therefor." 

This  section  was  amended  by  chapter  140 
of  the  Public  Laws  of  1875-77,  by  striking 
out  the  provision  for  a  notice  by  the  laborer 
or  materialman,  leaving  the  section  In  sub- 
stantially the  form  in  which  It  now  appears: 

"If  the  labor  or  materials  were  not  furnished 
by  a  contract  with  the  owner  of  the  property 
affected,  the  owner  may  prevent  such  lien  for 
labor  or  materials  not  then  perfMmed  or  fur- 
nished by  giving  written  notice  to  the  person 
performing  or  furnishing  the  same,  that  he  will 
not  be  rlBsponsible  therefor."  * 

It  is  dear  that  this  sectton  In  its  present 
form  presupposes  that  the  owner  has  knowl- 
edge of  the  fuml^ing  of  the  materials. 
Without  such  knowledge,  he  cannot  protect 
his  property  by  giving  the  notice  mentioned 
In  this  section.  Kor  In  strictness  can  the 
owner  be  said  to  consent  to  that  of  which  he 
has  no  knowledge.  And  so  in  Morse  v.  Dole, 
73  Me.  351,  on  page  354,  decided  in  1882,  the 
court.  In  discussing  the  claim  for  priority  of 
a  lien  over  a  mortgage,  said: 

"At  least  the  knowledge  of  the  mortgagee  most 
in  some  way  appear,  before  the  written  notice 
mentioned  in  R.  S.  o.  91,  {  28,  amended  St. 
1876,  c.  140  (R.  8.  1916,  c.  96,  |  30),  can  be 
required  from  him  in  order  to  prevent  a  later 
claim  from  taking  precedence  of  the  mortgage." 

But  in  several  cases  decided  since  the 
amendment  of  1876  this  court  has  held  that 
the  consent  of  the  owner  sufficiently  appear- 
ed, although  it  did  not  affirmatively  appear 
that  he  had  actual  knowledge  that  the  lien 
claimant  in  the  particular  case  was  furnish- 
ing materials. 

In  Norton  v.  Clark,  85  Me,  357,  27  Atl.  252  ' 
(1893),  the  court  permitted  the  contract  be- 
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tween  the  owner  and  the  general  contractor 
for  the  entire  work  to  be  put  In  evidence, 
aaying: 

"The  fact  that  aucb  a  contract  was  made 
clearly  tends  to  prove  that  the  owner  consented 
to  the  furnishing  of  labor  and  materials  by 
others  at  Clark's  procuration.  He  could  not  rea- 
sonably have  expected  Clark  to  personally  per- 
form all  the  labor,  and  have  on  hand  all  the  ma- 
terials. He  must  have  anticipated  that  dark 
would  procure  much  of  the  labor  and  materials 
from  others.  Hence  his  consent  thereto  may  be 
reasonably  inferred  from  his  making  such  a  con- 
tract." 

In  Shaw  t.  Tonng,  87  Me.  271,  32  Atl.  897 
(1895),  the  consent  of  the  owner  for  pre- 
servative repairs  was  Inferred,  but  the  ded- 
alon  was  limited  to  the  facts  of  that  particu- 
lar case ;  and  in  this  connection  see  Harkin- 
son  ▼.  Vantlne,  152  N.  X.  20,  46  N.  E.  282. 

In  Baker  v.  Waldron,  92  Me.  17,  22,  42  Atl. 
225,  226,  68  Am.  St  Rep.  483  (1898),  the  land- 
owner had  made  ap  agreement  to  sell  a  parcel 
of  land  on  condition  that  the  purchaser 
should  build  a  dam  and  erect  a  mill,  and  the 
court  said: 

"But  the  owner's  consent  that  the  mill  might 
be  erected  on  his  land  is  a  consent  that  a  lien 
for  materials  and  services  procured  for  erect- 
ing the  same  may  be  established  on  his  land." 

York  v.  Mathis,  103  Me.  73,  68  Atl.  746 
(1907),  was  a  case  of  lessor  and  lessee,  and  a 
lien  was  established  against  the  owner  of 
the  buildings  upon  the  ground  that  the  con- 
duct of  the  owner  Justifled  the  expectation 
and  belief  that  he  had  consented  to  the  mak- 
ing of  the  repairs,  and  attention  was  called 
to  the  fa^t  that  a  portion,  at  least,  of  the 
Improvements  were  a  permanent  addition  to 
the  building  and  were  ot  no  value  for  re- 
moval. 

In  Central  Trust  Co.  v.  Bodwell  Water 
Power  Co.  (C.  C.)  X81  Fed.  735,  affirmed 
AUi»<3)almer8  Co.  v.  Central  Trust  Co.  of 
New  York  100  Fed.  700,  111  <X  C.  A.  428,  39 
L.  R.  A.  (X.  S.)  84,  the  circuit  Judge,  con- 
sidering these  cases^  says: 

"A  fair  construction  of  the  gtatnte  and  of  the 
decisions  of  the  Supreme  Judicial  Court  of 
Maine  in  reference  thereto  must  come  back  to 
something  of  that  nature,  that  is,  to  the  propo- 
sition that,  in  order  that  the  interests  in  real 
estate  of  any  person  shall  be  affected  by  reason 
of  his  statutory  consent,  he  must  be  held  to  have 
set  in  motion  a  train  of  circumstances  which 
necessarily,  or  reasonably,  or  ordinarily,  result- 
ed in  the  furnishing  of  labor  and  supplies  for 
which  a  lien  is  claimed." 


We  tbink  that  the  decision  in  eaeb  of  these 
cases  must  be  regarded  as  baaed  upon  and 
limited  by  the  facts  of  the  particnlar  case; 
and  the  language  quoted  from  Central  Trust 
Co.  V.  Bodwell  Water  Power  Co.,  sboold  be 
limited  to  these  caaes,  and  not  r^farded  as  a 
general  rule.  It  may  well  be  that,  when 
the  owner  enters  into  a  general  contract  for 
the  oitire  work,  he  may  be  held  to  contem- 
plate that  the  general  contractor  will  sub- 
contract certain  portions  of  the  work,  and 
80  be  held  to  give  bis  consent  to  such  sub- 
contracts for  labor  and  materials;  also  an 
owner  by  his  conduct  In  the  par^cular  case 
may  be  held.  In  the  absence  of  notice  under 
section  30,  to  have  given  consent,  as  In  Shaw 
V.  Young  and  York  v.  Mathis.  In  all  these 
cases  the  owner  has  placed  himself  where 
his  consent  may  be  inferred;  be  has  such 
knowledge  of  the  facts  as  will  enable  bim  to 
give  notice  under  section  30;  and  he  must 
be  vigilant  to  give  his  notice  of  dissent. 

But  when  a  subcontractor  under  the  gener- 
al contractor  makes  a  contract  with  another 
for  materials  Intended  to  be  used,  and  which 
are  actually  used,  in  the  construction,  of 
which  contract  the  owner  has  no  knowledge, 
however  vigilant  be  may  be,  we  think  the 
owner's  consent  to  the  furniabing  of  such 
materials  should  no^  be  inferred  in  favor  of 
the  materialman  so  dealing  with  the  aub- 
contractor,  against  the  established  fact  that 
the  necessary  knowledge  of  the  owner  on 
which  to  base  such  consent  and  the  necessary 
opportunity  to  consent  or  to  object  do  not 
exist 

In  the  case  before  us  the  owner  had  no 
knowledge  that  Fletcher  &  Crow^  Company 
were  furnishing  the  materials  which  were 
furnished  1^  that  corporation  for  the  build- 
ing ;  nor  did  the  owner  have  knowledge  that 
K  Corey  ft  Co.,  furnished  those  materials  to 
Eletcher  ft  Crowell  Company.  The  owner, 
therefore,  could  not  give  the  notice  provided 
by  section  80. 

Upon  these  facts  Maine  Coated  Paper  Com- 
pany cannot  be  held  to  have  consented  to  the 
furnishing  of  materials  for  the  building  by 
E.  Corey  &  Co.,  of  which  transaction  it  did 
not  have  knowledge.  The  bUl  must  be  dl^ 
missed  in  accordance  with  the  stipulation. 
The  Eumford  Falls  Power  Company  was  not 
represented  at  the  argument  in  the  law  court; 
accordingly  It  will  recover  costs  taxed  to  the 
date  of  report,  April  28,  1918.  As  to  the 
other  defendants,  the  controversy  relates  to  a 
fund  in  which  they  are  all  interested,  and  we 
think  that  costs  should  not  be  allowed. 

Bill  dismissed,  with  costs  to  Romford 
Falls  Power  Company  only  to  date  of  report 
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r.  B.  BBABUAK  A  CO.  et  at  ▼.  BUTIfSB. 

(No.  40.) 

<Coort  of  Appeal!  of  Maryland.   Dae.  10, 1918.) 
L  Mabteb  and  Sebvant  «=»417{7)  —  Wobk- 

UEN'S  COKPENBATION  AtTT— IWJTTBT  ABTfllKa 
OlJT  OF  EMPlOTltBHT— QtJSBnON  VCm  JlJBT. 

Where  a  ■errant  employed  in  work  of  clear- 
ing ground  for  a  United  Statea  military  can- 
tonment waa  injnred  while  on  his  way  from 
sleepins  qoartera,  provided  by  contractor,  to 
begin  work,  beins  ran  over  by  a  passing  mo- 
tor tmck,  nsed  by  contractor  to  convey  men  to 
vork,  whether  or  not  accident  arose  out  of  and 
in  course  of  his  employment  held  for  jnry  in 
trial  on  appeal  from  award.  In  view  of  Work- 
men's Compensation  Law,  |  66k 

2.  SUarrsB  and  Sebvant  ®=»417(7)  —  Wobk- 
he.n's  Compensation  Act— Extbahazabd- 
0C8  Emplotment. 

Whether  a  day-laborer  engaged  in  cutting, 
piling,  and  barning  brush  in  clearing  a  site  for 
a  military  cantonment  was  engaged  in  an  "ex- 
trahazardona  employment"  within  the  meaning 
of  the  Workmen'*  Compenaation  Law  htld  for 
the  jnrjr,  in  trial  on  appeal  from  award,  eape- 
daHy  in  view  of  aection  56. 

3.  Mastes  and  Bebvant  «=»417(7)  —  Wobk- 

ItBN'S    COMPCNBATIOH    ACP— WlUJin,    Ml8- 
CONDUOT. 

Whether  a  servant  waa  guilty  of  "willful 
aiisc«»idiicf '  within  the  meaning  of  the  Work- 
men's Compensation  Law,  in  attempting  to 
climb  onto  the  side  of  a  motor  truck  traveling 
five  or  six  miles  an  hour  h«ld  for  the  jury  in 
trial  on  appeal  from  award;  especially  in  view 
of  section  66. 

1  Masteb  and  Sbbtanz  «=>404  —  WOBK- 

MEN'S    COKFXNSATION  —  B^rIDENCB— BBBtTT- 

TAL. 

In  a  proceeding  to  obtain  compensation  un- 
der the  Workmen's  Compensation  Law,  where 
it  had  been  testified  in  behalf  of  the  employer 
that  servant  had  willfully  attempted  to  dimb 
the  side  of  a  moving  motor  trade,  testimony  in 
behalf  of  aerrant  that  another  man  had  been 
run  over  near  the  place,  and  about  the  same 
time-  that  the  servant  was  injured,  waa  admia- 
sible  to  show  that  witness  of  employer  waa  tea- 
tifying  as  to  the  other  occurrence. 

Appeal  from  Superior  Oonrt  of  Baltimore 
City;  Walter  I.  Dawklns,  Judge. 
"To  be  offidally  leported." 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Ernest  Butler  to  obtain 
compensation  for  Injuries,  opposed  by  F.  B. 
Beasman  &  Oo.,  the  employer,  and  the  United 
States  Fidelity  &  Guaranty  Company,  in- 
surer. There  was  an  award,  which  was  con- 
firmed by  the  superior  court  of  Baltimore 
city,  and  fbe  employer  and  Insurer  appeal. 
Affirmed* 

Argued  before  BOYD.  C.  J.,  and  BRISCOE), 
BUEKK,  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDGE,  JJ. 


Onion  BiUler,  of  Eastea  (Bartlett,  Poe  & 
Claggett,  of  Baltimore,  on  the  tolet),  for  «p- 
pdlanta 

Gbarles  W\.  Main,  of  Baltimore^  for  appel- 
lee. 

URNEUt,  J.  The  appellee,  Ernest  Butler, 
was  employed  as  a  day-laborer  by  F.  B.  Beas- 
man &  Co.,  contractors.  In  the  work  of  clear- 
ing ground  for  the  United  States  military 
cantonment  known  as  Camp  Meade:  While 
Butler  was  on  his  way  from  the  sleeping 
quarters,  provided  by  the  oootractors,  to  be- 
gin work  at  the  place  to  wlilcb  he  was  as- 
signed, his  left  foot  was  run  over  and  partly 
crushed  by  the  wheel  of  a  passing  motor 
truck.  The  state  Industrial  Accident  Com- 
mission, upon  application  of  the  injured  man 
for  compensation,  and  after  due  hearing,  de- 
cided that  the  Injury  arose  out  of  and  In  the 
course  of  Butler's  employment,  and  directed 
n-eekly  payments  ot  spedfled  amounts  to  be 
made  to  him  by  his  employers  and  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  as 
their  Insurw,  for  the  period  and  according 
to  the  rates  prescribed  by  statute.  On  ap- 
peal by  the  employers  and  insurer  to  the  su- 
perior court  of  Baltimore  dty,  the  award 
to  the  claimant  was  conQrmed  as  the  result 
of  the  verdict  of  a  jury  in  his  favor.  A 
further  appeal,  as  permitted  by  law,  has 
brought  the  ease  to  this  court 

[1]  llie  appellants  complain,  In  part,  of 
the  refusal  by  the  superior  court  to  grant  a 
prayer  by  whldi  they  proiwsed  to  have  the 
Jury  instructed  that  there  was  no  evidence 
In  the  case  legally  sufficient  to  prove  that 
the  appellee  sustained  personal  injury 
through  an  accident  "arising  out  of  and  in 
the  course  of  his  employment"  Such  an  in- 
struction could  not  properly  have  been  grant- 
ed under  the  circumstances  of  this  case,  in 
view  of  the  statutory  rule  relating  to  the 
burden  of  proof  in  such  cases,  as  construed 
and  applied  by  this  oonrt  in  recent  decisions. 
It  Is  provided  by  the  Woriunen's  Compensa- 
tion Law  that  in  all  court  proceedings  which 
it  authorizes  the  dedsion  of  the  state  Indus- 
trial Acddent  Commission  "shall  be  prima 
fade  correct  and  the  burden  of  proof  shall 
be  upon  the  party  attadilng  tlie  same."  Code 
art  101,  S  66.  In  Jewel  Tea  Co.  v.  Weber, 
132  Md.  178,  103  AtL  476,  and  In  Coastwise 
Shipbuilding  Co.  v.  Tolson,  132  Md.  203,  103 
Atl.  478,  where  the  question  now  under  con- 
sideration was  Involved,  the  trial  court  was 
asked  to  rule  as  a  matter  of  law  that  the 
evidence  was  not  legally  suffident  to  prove 
that  the  claimant's  Injury  arose  out  of  and 
la  the  course  of  his  employment  this  being 
one  of  the  statutory  conditions  for  his  re- 
covery of  compensation,  but  it  was  held  by 
this  court,  'n  its  affirmance  of  the  Judgments 
appealed  from,  that  as  the  burden  was  on 
the  appellant  to  show   that  the  finding  ot 
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the  commisrion  wts  Incorrect,  'Ht  was  for 
the  Jury  to  detenhlne  the  questions  of  fact 
presented  by  the  appeal,  and,  among  them, 
the  question  whether  the  Injury  sustained 
by  the  deceased  arose  out  of  and  in  the 
course  of  his  employment,  •  •  •  and 
the  court  was  not  authorized  to  say  that  the 
appellant  had  met  the  burden  Imposed  on  it, 
or  to  assume  a  (act  to  be  found  by  the  Jury." 

In  the  Weber  Case  the  claim  was  made  on 
account  of  the  death  of  a  man,  employed  as 
a  driver  and  salesman  to  travel  through  the 
country  with  a  team  of  mules  and  a  wagon, 
taking  orders  for  and  delivering  goods,  and 
who  was  kicked  and  fatally  injured  by  one 
of  the  mules  as  they  were  being  placed  in  a 
stable  at  the  end  of  a  day's  woi*.  The 
claim  in  the  TolsoD  Case  was  by  a  snlpyard 
laborer  whose  hand  became  infected  as  a,  re- 
sult of  bei^g  stung  by  an  insect  or  pricked 
by  some  sharp  object  as  he  was  in  the  act 
of  lifting  an  old  piece  of  piling  from  the  sand 
Id  which  It  was  partly  Imbedded.  In  each 
of  those  cases  the  question  whether  the  ac^ 
ddent  arose  out  of  and  in  the  course  of  the 
employment  had  been  decided  in  favor  of 
the  claimant  by  the  state  Industrial  Acci- 
dent Commission,  and  consequently  the  bur- 
den of  proof,  as  provided  by  the  statute,  rest- 
ed upon  the  party  appealing  from  that  deter- 
mination. It  was  clear  that  the  Issues  of 
fact  there  presented  could  not  properly  have 
been  withdrawn  from  the  Jury  at  the  in- 
stance of  appellants  charged  with  sudb  a 
burden.  The  same  ruling  is  required  by  the 
I»«8ent  record. 

In  thia  case  there  is  evidence  that  the 
claimant  was  injured  at  the  site  of  the  camp 
where  he  was  employed,  and  while  going  to 
work  from  the  quarters  provided  by  his  em- 
ployer, along  a  road  made  for  camp  purpos- 
es, and  that  the  injury  was  inflicted  by  a 
motor  truck  used  by  his  employer  in  (?)nvey- 
Ing  men  to  their  iriaces  of  work  on  the 
grounds  in  process  of  being  cleared.  Wheth- 
er the  accident  occurring  under  such  circum- 
stances arose  out  of  and  in  the  course  of 
the  employment  was  a  question  of  fact  wWch 
the  appellants  were  not  entitled  to  have 
withdrawn  from  the  Jury  upon  the  theory 
that  they  had  met  the  burden  of  proving  the 
contrary. 

The  appellants  also  sought  to  have  the 
Jury  instructed,  in  effect,  that  if  they  should 
And  certain  facts,  which  we  have  stated,  as 
to  the  time  and  place  of  the  aeddent,  then 
the  appellee's  injury  did  not  arise  out  of  and 
in  the  course  of  his  employment,  and  he  was 
not  entitled  to  recover.  This  proposal  to 
direct  and  control  the  Inference  to  be  drawn 
by  the  Jurj-  from  the  facts  to  which  the 
prayer  referred  was  properly  refused. 

12]  Another  instruction  proposed  by  the  ap- 
pellant, and  rejected  by  the  wurt  below,  was 
based  uiwn  the  theory  that  there  was  no 
legally  suffl<'ieiit  evidence  thtit  the  appellee 
was  oigaged  in  an  extrahaiardous. employ- 


ment,  within  the  provisions  of  the  statute,  at 
the  time  he  wtts  injured.  l%e  work  under- 
taken by  the  contractors  who  employed  the 
appellee  was  to  clear  the  timber  off  the  land 
on  whldi  Camp  Meade  was  to  be  located. 
The  appellee  testified  that  he  lud  been  en- 
gaged in  cutting,  piling,  and  burning  brush 
and  clearing  the  land,  and,  as  already  stated, 
that  the  aiotor  truck  which  injured  blm  was 
customarily  used  by  his  employers  on  the 
camp  road  over  which  he  was  going  to  his 
work.  This  evidence  as  to  the  nature  and 
conditions  of  the  appellee's  service  was  be- 
fore the  state  Industrial  Accident  Commi!>- 
slon  when  they  decided  as  to  the  validity 
of  the  appellee's  claim  under  the  Work- 
men's Compensation  Act  Its  decision  nec- 
essarily Involved  a  determhiation  that  his 
employment  was  extrahazardous  within  the 
meaning  of  the  statute,  which,  after  specify- 
ing a  large  number  of  occupations  as  being 
subject  to  that  characterization,  declares  that 
It  Is  Intended  to  apply  to  all  extrahazardous 
employments  In  addition  to  those  which  it 
enumerates.  While  the  act  does  not  in  tonus 
mention  the  work  of  clearing  timber  from 
land,  it  designates  tie  closely  related  work 
of  lumbering  as  being  extrahazardous.  The 
question  whetlier  the  appellee's  employment 
was  of  that  character,  under  all  the  circum- 
stances, was  an  issne  which  he  was  entitled 
to  have  submitted  to  the  Jury,  especially  as 
tlie  burden  was  upon  the  appellant  to  show 
that  the  finding  of  the  commission  upon  that 
point  was  erroneous. 

[3]  There  was  evidence,  addooed  by  the 
appellants,  tending  to  prove  that  the  acci- 
dent on  which  the  appellee  bases  hlS  claim 
was  the  result  of  an  unsuccessful  efFort  which 
he  is  said  to  have  made  to  cUmb  cm  the  side 
of  the  motor  truck  as  it  passed  him  on  the 
roadway.  Dpon  this  testimony,  wtdch  is  in 
conflict  with  that  of  the  appellee  and  oth- 
ers, the  appellants  asked  the  court  below  to 
instruct  the  jury  that,  if  they  found  the 
appellee  to  have  been  injured  while  be  was 
Id  the  act  of  attempting  to  board  a  rapidly 
moving  automobile  truck,  and  if  they  found 
such  act  to  have  been  manifestly  dangerous, 
and  not  required  by  hla  duties  or  the  Inter- 
ests of  bis  employers,  then  sudi  act  con- 
stituted willful  misconduct  wltl<ai  disentitled 
him  to  a  verdict  in  his  favor. 

In  the  recent  case  of  Baltimore  Car  Foun- 
dry Co.  V.  Ruzl(*a,  132  Md.  491,  104  Atl. 
167,  we  had  occaslcm  to  consider  the  statu- 
tory provision,  here  also  relied  upon  in  sup- 
port of  the  prayer  last  mentioned,  that  no 
employ^,  or  his  dependents,  should  be  en- 
titled to  an  award  under  the  Workmen's 
Conii)ensation  Act  on  account  of  any  injury 
caused  by  bis  willful  misconduct  It  was 
held  in  that  case,  upon  the  evidence,  that  the 
accident  in  which  Ruzicka  lost  his  life  was 
the  result  of  his  own  negligence  in  passing 
betwem  two  cars  which  were  about  to  be 
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moved,  bnt  that  bis  act,  while  very  liiq>ni- 
deat,  could  not  properly  be  described  as 
"VUUiil  misconduct"  because  It  "lacked  the 
element  of  deUbo'ate  Impropriety  which  those 
words  Imply.  It  was  a  thou^tless  and  heed- 
less act,  bnt  not  a  willful  breach  of  a  posi- 
tive rule  of  conduct  or  duty."  As  defined  by 
one  fA  the  decisions  quoted  from  In  that  case^ 
the  word  "willful"  Imports  Oiat  "the  mls- 
(nndnct  was  deliberate,  not  merely  a  thought- 
less act  on  the  spur  of  the  moment."  If  the 
appellee  in  the  case  at  bar  In  fact  attempted 
to  dlmb  upon  the  side  of  the  passing  motor 
trade,  which  was  moving  at  the  rate  of  five 
or  six  miles  an  hopr,  according  to  the  testi- 
mony, his  act  was  undoubtedly  reckless. 
But  It  would  not  be  proper  to  rule  as  a  mat- 
ter of  law  that  his  sudden  and  heedless  ef- 
fort to  board  the  truck  was  "willful  mis- 
conduct" within  the  adjudicated  meaning  of 
tbose  words,  and  to  direct  a  verdict  against 
him  on  that  theory.  By  an  appropriate  In- 
stnictloD  the  question  of  "willful  miscon- 
duct'' was  submitted  to  the  Jury  for  their 
consideration.  The  prayer  which  would  have 
required  them  to  thus  characterize  the  act 
referred  to  was  properly  rejected. 

[4]  The  only  remaining  auestlcm  to  be  dis- 
posed of  Is  raised  by  an  exception  to  the  re- 
fusal of  the  court  below  to  strike  out  oertaln 
testlm<Miy  offered  by  the  appellee  In  rebuttal, 
apparently  for  the  purpose  of  showing  that 
another  aoddeut,  resulting  In. an  injury  to  a 
man's  foot,  bad  occurred  on  a  road  at  Camp 
Meade  about  the  same  time  that  the  appel- 
lee was  Injured,  and  that  the  witnesses  for 
the  appellant,  who  had  not  definitely  Identi- 
fied the  appellee  la  describing  the  accident 
whldi  they  observed,  must  have  had  refer- 
ence to  the  scene  and  drcumstauces  of  the 
other  occurrence.  There  was  no  error  in 
this  ruling,  ^s  the  rebuttal  testimony  had 
some  tendency  to  support  tlie  theory  upon 
whldi  It  was  Introduced. 

Judgment  affirmed,  with  costs. 


CROSS  V.  BERLIN  MIM.S  CO. 

(Snpreme  Court  of  New  Hampshire.    Coos. 
Dec.  3,  19ia.> 

1.  Navioable  Watebs  .$=>46(3)  —  Rjpabian 
Rights — Corvktawcb— Kjoht  to  Maintain 
Boom  and  Float  Loos, 

Deed  conveying  to  two  parties,  their  beix« 
and  aggiKns  forever,  right  to  maintain  a  boom 
in  a  river  opposite  grantor'js  land  for  purpose 
of  floating  logs,  conveyed  an  inheritable  and  as- 
signable right,  not  merely  an  eaiement  In  groaa. 

2.  Navigable  Waters  «=>46(3)  —  Convet- 
ANCE— Easement— Maintain  Loo  Boom. 

Deed  conveying  right  to  maintain  booita  to 
float  logs  in  river  oppositft  grantor's  land  htid 
to  have  conveyed  valuable  and  inherent  part  of 


grantor's  realty,  in  that  It  gave  grantees  right 
to  make  use  of  bed  of  stream  reasonably  neces- 
sary for  booming  of  logs ;  whatever  is  reasona- 
bly necessary  to  make  grant  effective  ordinarily 
passing  by  implication. 

3.  Navioablb   Watbks   4ss36(9— Titia  in 

BSD   OF  STBEAM— PBESXntPTION. 

A  riparian  proprietor's  title  presumably  ex- 
tends to  the  middle  of  the  river. 

4.  Appeai.  and  Ebbob  ®=»907(2)  —  Presump- 
tion Favoring  Coubt  Below  — Instruc- 
tion—Bvideotce. 

Where  evidence  is  not  reported,  presumption 
is  that  charge  was  based  on  sufficient  evidence. 

5.  Evidence    ^=3382— Photookaphs— Deteb- 

MINATION   or  iUXEVANCr. 

In  action  for  damage  to  land  through  flood- 
ing by  log  boom,  whether  photograph  of  land, 
when  flooded,  represented  condition  at  period 
too  remote  or  too  indefinite  to  be  of  use,  was  a 
preliminary  question  of  discretion  for  the  trial 
court. 

6.  Appbai,  and  Ebbob  «=3854(4)— Exception 
to  Exclusion  of  Evidence— Question  or 
Law. 

Where  case  does  not  show  whether  evidence 
which  might  have  been  excluded  as  remote  was 
excluded  as  a  matter  of  law,  or  a  matter  of  dis- 
cretion, exception  to  the  exclusion  presents  no 
question  of  law* 

Exceptions  from  Superior  Court,  Coos 
County. 

Action  by  Frank  H.  Cross  against  the  Ber- 
lin Mills  Conipany.  Verdict  for  defendant, 
and  plaintiff  excepts.  Exceptions  overruled, 
and  Judgment  ordered  on  the  verdict. 

Action  for  damages  to  the  plaintiff's  land 
caused  by  the  defendant's  unreasonably  'flood- 
ing the  same  by  means  of  a  boom  used  for 
floating  logs  In  the  Androaooggln  river.  Trial 
hy  a  Jury  before  Allen,  J.,  and  verdict  for  the 
defendant  It  was  admitted  by  the  defendant 
that  the  plaintiff's  land  was  overflowed  at  the 
time  alleged,  that  damage  resulted,  and  that 
the  defendant  bad  to09  in  the  river  which 
formed  «  Jam  at  one  of  the  piers  in  the  river 
opposite  the  plaintiff's  premises.  The  pier 
was  located  neat  the  center  of  the  stream, 
and  was  used  to  attadi  the  boom  ta  The 
contention  of  the  defendant  was  that  the 
damage  was  attributable  to  an  unvsually 
high  flood,  and  not  to  Us  maintenance  of  the 
boom. 

The  d«feodaut  erected  piers  in  the  river 
some  12  years  ago,  opposite  the  plaintilTs 
land,  and  claimed  the  right  to  do  so  under 
a  deed  from  Coe  &  Plngree.  October  17, 187T, 
one  Dustln  and  one  Ordway,  being  the  owners 
of  the  land  In  question,  conveyed  to  Coe  & 
Plngree,  their  bdrs  and  assigns,  certain 
rights  of  flowage  by  meaqs  of  a  dam,  and 
also  "the  right  to  erect  and  maintain  ,a  boom 
or  ttoouis  on  or  across  the  river  in  front  of 
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said  premlBes,  or  at  any  otber  point  in  the 
neighborhood  thereof  above  or  below  on  the 
river,  so  far  as  concerns  said  premises,  and 
to  boom  and  detain  logs  thereby."  Subse- 
quently the  plaintiff  acquired  title  to  the  land 
snbject  to  the  rights  conveyed  to  Coe  A 
Pingree  by  Dustln  and  Ordway.  The  defend- 
ant derives  Its  title  from  Coe  &  Pingree  by 
deed  dated  July  31,  1903.  This  deed  covers 
the  flowuge  and  boom  rights  above  described. 
The  plaintiff  requested  the  court  to  charge 
the  Jury  that  the  rights  claimed  by  the  de- 
fendant under  the  Coe  &  Pingree  deed  are  an 
easement  in  gross,  and  as  such  are  unassign- 
able, and  therefore  that  the  defendant  ac- 
quired nothing  by  that  deed.  This  request 
was  denied,  and  the  plaintiff  excepted.  The 
plaintiff  also  excepted  to  the  charge  that 
the  Coe  &  Pingree  deed  gave  "the  defendant 
•  *  *  an  easement  or  privilege  in  the 
plaintiff's  premises  to  have  his  premises  af- 
fected by  a  boom  and  logs  thereby  detained, 
but  only  so  long  as  the  boom  was  maintained 
in  a  reasonable  and  careful  manner,"  and 
that  "if  a  pier  or  piers  were  reasonably  nec- 
essary and  incidental  to  the  maintenance  of 
a  boom  or  booms,  then  the  deed  also  carried 
by  implication  against  the  plaintiff's  premis- 
es the  right  to  erect  and  maintain  such  neces- 
sary and  suitable  piers  of  proper  construc- 
tion and  reasonably  located  and  arranged." 

Goes  &  James  and  George  F.  Rich,  all  of 
Berlin  (H.  I.  Goss,  of  Berlin,  orally),  for 
plaintiff. 

Drew,  Shnrtleff,  Morris  &  Oakes,  of  Lan- 
caster, and  Sullivan  &  Daley,  of  Berlin  (G. 
F.  Morris,  of  Lancaster,  orally),  for  defend- 
ant. 

WALKER,  J.  [1-J]  The  plaintiffs  position 
that  the  deed  to  Coe  &  Pingree  conveyed  to 
them  merely  an  easement  in  gross  to  main- 
tain a  boom  or  booms  in  the  river  opposite 
his  land  for  the  purpose  of  floating  logs,  and 
consequently  that  it  was  not  assignable,  can- 
not be  sustained.  As  the  right  was  expressly 
granted  to  them,  "their  heirs  and  assigns 
forever,"  and  as  it  was  not  otherwise  limited 
or  modified  by  other  language  In  the  deed,  no 
argument  Is  required  in  support  of  the  prop- 
osition that  the  parties  to  the  deed  under- 
stood it  conveyed  an  inheritable  and  assign- 
able right.  The  grantor's  intention  thus 
clearly  shown  must  be  given  effect  (Fowler  v. 
Kent,  71  N.  H.  388, 62  AU.  664),  unless  there  is 
some  rule  of  law  or  some  principle  of  pub- 
lic policy  that  renders  it  unenforceable.  The 
argument  is  advanced  that  Coe  &  Pingree's 
right  under  their  deed  is  not  an  ordinary 
easement  in  fee,  because  there  is  no  dominant 
estate  to  which  It  Is  attached,  and  that  it  is 
therefore  a  privilege  or  right  personal  to  the 
grantees  which  they  cannot  convey  to  anoth- 
er, although  their  grantor  by  apt  language  at- 
tempted to  invest  them  with  full  power  of 
aUautloD.    At  the  present  day,  however  it 


might  have  been  anciently,  It  la  difflcult  to  as- 
sign a  practical  or  convincing  reason  for  siicli 
a  proposition.  The  absence  of  a  dominant 
estate  in  the  grantee  would  seem  to  afford 
IMtle  reason  why  the  grantor's  capacity  to 
convey  an  easement  should  be  limited  to  an 
unassignable  right.  But  whatever  conclu- 
sion might  be  entertained  after  an  historical 
examination  of  the  subject,  it  is  unnecessary 
to  definitely  determine  the  question  in  this 
case.  For  the  deed  conveyed  a  valuable  and 
inherent  part  of  the  grantor's  real  estate, 
which  presumably  extended  to  the  middle  of 
the  river.  It  invested  the  grantee  with  the 
right  to  erect  and  maintain  booms  therein, 
and  to  use  the  surface  of  the  river  for  the 
floating  of  logs.  The  right  to  erect  and  main- 
tain booms  necessarily  Includes  the  right 
to  make  such  use  of  the  bed  of  the  stream  as 
Is  reasonably  necessary  for  the  proper  and 
useful  booming  of  logs — the  essential  purpose 
of  the  grant.  If  the  building  of  piers  in  the 
river,  to  which  the  booms  may  be  attached, 
is  reasonably  necessary  for  the  purpose  of 
rendering  them  seciire  and  useful,  that  right 
passed  by  the  deed,  not  merely  as  a  personal 
accommodation  to  the  grantee,  but  as  a  part 
of  the  grantor's  real  estate.  Gardner  v.  Web- 
ster. 64  N.  H.  520,  15  AtL  144;  White  ▼.  Ho- 
tel  Co.,  68  N.  H.  38,  34  Att.  672.  It  was  a 
right  to  use  the  bed  of  the  stream  for  the 
support  of  permanent  ^structures,  and  to  de- 
rive therefrom  such  pecuniary  b«ieflt8  as 
might  result  from  the  prosecution  of  the 
business  of  transporting  logs  in  the  river  ad- 
jacent to  the  grantor's  premises.  Sudi  a 
right  has  been  deemed  to  be  a  real  estate 
right  in  the  nature  of  a  profit  ft  prendre; 
Wash.  Easm.  14. 

The  case  of  Engel  v.  Ayer,  85  Me.  448,  27 
Atl.  352,  is  very  much  In  point;  it  was  there 
held  that  the  right  to  maintain  booms  con- 
veyed by  deed  is  not  an  easement  merely,  but 
a  profitable  Interest  In  the  land  which  was 
assignable,  the  court  saying  that : 

"The  right  to  maintain  booms  involves  the 
right  to  drive  stakes,  set  posts  and  erect  piers 
on  the  soil  of  the  flats  for  the  purpose  of  secur- 
ing the  logs  which  compose  the  booms.  •  •  • 
In  the  full  extent  of  its  exercise  the  entire  area 
of  the  flats  may  be  covered  with  logs.  At  such 
times  and  for  such  a  purpose,  it  involves  prac- 
tical  dominion  and  contifol  of  the  premises. 
'Such  a  use  of  another's  land  must  be  consid- 
ered as  a  profitable  one.  *  *  *  It  is  a  direct 
and  continual  appropriation  of  it  (or  the  pur- 
pose of  gain.'  LittlefieU  v.  Maxwell,  snpra 
[31  Me.  134,  50  Am.  Dec.  663]." 

If  the  deed  had  purported  in  terms  to  grant 
to  the  defendant,  its  successors  and  assigns, 
the  right  to  erect  in  the  river  a  stone  struc- 
ture or  building  for  some  useful  purpose,  no 
reasonable  doubt  could  be  entertained  that 
an  assignable  interest  would  pass.  It  would 
be  an  interest  in  real  estate,  and  not  a  mere 
privilege  personal  to  the  grantee.  For  the 
same  reason,  the  defendant's  right  to  maior 
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tain  booms  in  tbe  rlyer,  sapported  or  held  to- 
gether by  piers.  Is  an  Intowt  1b  real  estate 
irhich  was  conveyed  to  It  by  the  deed  of  Ooe 
k  Plngree.  This  position  is  snstalned  by 
many  anthoritles,  some  ot  which  are  the  fol- 
loning:  Goodrich  t.  Bnrbank,  12  AUoi 
iMass.)  459,  90  Am.  Dec.  161;  Amldon  ▼. 
Harris,  113  Mass.  68;  Pool!  ▼.  Mockley,  33 
Wis.  482;  Mayor,  etc.,  v.  Law,  126  N.  I. 
3S0.  392,  26  N.  E.  471 ;  Standard  OH  Ca  v. 
Bnchl,  72  N.  J.  Bq.  492,  66  Atl.  427;  Hill  T. 
Lord,  48  Mfc  88 ;  Tlnicum  Fishing  Co.  ▼.  Car- 
ror.  61  Pa.  21,  39, 100  Am.  Dec.  597.  The  due 
of  Beach  t.  Morgan,  67  N.  H.  529,  41  Atl.  349, 
68  Am.  St.  Rep.  69e,  cited  by  the  plalntiiX,  is 
not  an  authority  against  this  result,  while 
WUder  T.  Wheeler,  60  N.  H.  351,  inferential- 
If  is  an  authority  for  the  defendant. 

[4]  The  contention  of  the  plaintiff  that 
there  was  no  evidence  that  the  erection  of 
piers  in  the  river  was  reasonably  necessary 
for  the  proper  enjoyment  of  the  right  convey- 
ed, and  that  that  fact  cannot  be  inferred  in 
the  absence  of  direct  evidence  of  its  existence, 
Is  a  question  not  presented  by  the  case.  The 
(Tidence  is  not  reported,  and  in  such  a  sltna- 
tloo  the  presumption  is  that  tbe  court's 
charge  was  baaed  upon  sufficient  evidence. 
Rowell  V.  Chase,  61  N.  H.  135;  Emery  t. 
Ballroad.  67  N.  H.  434,  36  Atl.  367.  Whatev- 
er Is  reasonably  necessary,  though  not  abso- 
Intely  essential,  to  make  the  grant  effective 
ordinarily  passes  by  Implication.  Home  v. 
Entchlns,  71  N.  H.  117, 124,  61  AU.  646;  En- 
{d  T.  Ayer.  supra. 


[S]  During  the  cross-examination  of  the 
plaintiff  he  etated,  In  substance,  that  a  photo- 
graph shown  him  represented  his  meadow 
and  the  river  which  had  overflowed  the  land, 
that  no  piers  were  represented  in  it,  and  that 
he  did  not  know  when  the  picture  was  taken. 
Subject  to  exception,  the  photograph  was  ad- 
mitted in  evidence.  If  It  tended  to  prove,  as 
the  defendant  contended,  that  In  times  of 
high  water  the  plaintiff's  land  was  overflow- 
ed when  there  were  no  piers  in  the  river,  it 
might  be  material  evidence  for  the  defendant 
on  the  issue  whether  the  piers  caused  the  over- 
flow. Whether  it  represented  a  condition  of 
the  river  at  a  period  too  remote  or  too  indefi- 
nite to  be  of  use  to  the  Jury  was  a  prelimina- 
ry question  of  discretion  for  the  court  to  de- 
termine, which  does  not  api)ear  to  have  been 
lmpr(4|>erly  exercised.  Prltcbard  t.  Austin, 
69  N.  H.  867,  46  AU.  188;  Parker  v.  New  Bos- 
ton, 104  Atl.  345. 

{•]  The  plaintiff  also  excepted  to  the  exclu- 
siou  of  evidence  which  it  is  conceded  might 
have  been  excluded  on  the  ground  of  remote- 
ness. The  case  does  not  show  whether  it 
was  excluded  as  a  matter  of  law  or  as  a  mat- 
ter of  discretion.  Under  such  circumstances 
tbe  exception  presents  no  question  of  law. 
Union  Hosiery  Co.  v.  Hodgson,  72  N.  H.  427, 
57  Atl.  384;  Lambert  v.  Hamlin,  73  N.  H. 
138,  59  Atl.  941,  6  Ann.  Cas.  713;  Foss  t. 
Kallway,  78  N.  H.  246,  60  Atl.  747. 

Exceptions  overruled;  Judgment  on  the  ver- 
dict. 

All  concurred. 
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OUia.BTTB  ▼.  J.  H.  MENDELL  ENOI- 

NKBRINO  ft  CONSTRUCTION 

CO.    (No.  1627.) 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.    Dec.  3,  1918.) 

1.  MAsnni  AND  Servant  ^=>409I4i  New,  vol. 
7A  Key-No.  Series— Injubies  to  Servant— 
Questions  or  Fact. 

Where  plaintiff  was  injured  by  falling  from 
a  plank  from  which  a  fellow  servant  was  trying 
to  remove  a  spike  by  hitting  it  with  a  hammer, 
evidence,  in  action  under  Laws  1911,  c.  163, 
held  to  warrant  refusal  of  a  nonsuit;  plaintiff 
testifying  that  the  plank  would  not  have  turned 
if  the  fellow  servant  had  struck  the  spike  a 
proper  blow. 

2.  Master  and  Servant  €=s>410— Injuries  to 
Servant— Instructions— "Assumption  of 
Risk." 

An  instruction  that  where  the  employment 
Is  within  Laws  1911,  c.  163,  employes  do  not 
assume  the  rislcs  incident  to  their  employment, 
was  not  erroneous  as  charging  that  contributory 
negligence  was  not  a  defense;  assumption  of 
risk  relating;  solely  to  faults  of  which  plaintiff 
complains. 

[J3d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assump- 
tion of  Risk.] . 

3.  Master  and  Servant  ^=>356— Assukption 
ov  Risk— Statutes, 

Laws  1911,  c.  103,  abolishes  the  defenses  of 
assumption  of  risk  in  employments  within  its 
terms. 

» 

4.  Master  and  Servant  ^=>356— "Risks  of 
Employment"— "Risks  op  Service." 

The  term  "risks  of  employment,"  or  "risks 
of  service,"  is  commonly  used  to  describe  situa- 
tions involving  dereliction  from  duty,  rather 
than  the  chances  which  remain  after  ordinary 
care  has  been  used  to  make  the  situation  a  safe 
one. 

6.  Trial  «=»2C6(2)  —  Instbuotionb  —  Sufti- 
ciENCT  OF  Objections. 
Where  a  litigant  believes  that  a  technically 
correct  instruction  might  mislead  jurors  unac- 
quainted with  legal  phraseology,  be  should  ask 
for  further  instructions ;  a  mere  exception  to 
the  instructions  given  being  unavailing. 

6.  Master  and  Servant  #s>356— Assumftion 
OF  Risk — Abolition  by  Statute. 
The  Legislature  may  abolish  the  defense  of 
assumption  of  risk  by  a  general  declaration  to 
that  effect,  or  by  an  enumeration  of  instances 
which  includes  all  possible  cases  for  its  applica- 
tion. 

Transferred  from  Superior  Court,  Hills- 
borough County;   Sawyer,  Judge. 

Action  by  Charles  Ouelette  against  the  J.  H. 
Mendell  Engineering  &  Construction  Com- 
pany. Verdict  for  plaintiff.  Case  transfer- 
red from  superior  court.  Exceptions  over- 
ruled. 


Case  for  negligence,  under  Taws  1911,  c. 
163.  Trial  by  jury  aitd  verdict  for  the  plain- 
tiff. 

The  plaintifl  and  a  fellow  servant,  Mat- 
tean,  were  laying  a  mill  floor,  and,  having 
occasion  to  remove  a  spike  from  a  plank, 
laid  the  plank  across  some  floor  timbers  and 
the  plaintiff  stood  upon  one  end,  to  hold  the 
plank  while  Mattean  struck  a  blow  to  re- 
move the  spike  from  the  opposite  end.  The 
blow  was  so  struck  as  to  dislodge  the  plauk 
and  cause  the  plaintiff  to  fall.  Upon  cros«- 
examination  the  plaintiff  testified: 

"The  only  thing  I  know  about  the  blow  is, 
when  Mr.  Mattean  struck,  I  was  thrown  to  the 
floor." 

Upon  redirect,  he  was  asked,  "You  know 
that  he  did  not  strike  straight  upon  the 
spike?"  and  answered : 

"I  know  he  didn't.  He  didn't  hit  a  direct 
blow ;  he  hit  the  plank  on  the  side  and  cau.-ed 
it  to  swerve;  otherwise,  the  plank  would  hare 
remained  where  it  was,  if  a  straight,  direct, 
blow  had  been  given." 

The  defendant's  motion  for  a  nonsuit  was 
denied,  subject  to  exertion,  and  the  follow- 
ing Instruction  to  the  Jury  was  also  except- 
ed to: 

"Since  this  act  [Laws  1911,  c.  163]  was  pass- 
ed servants  no  longer  assume  the  risks  incident 
to  their  employment,  when  the  employaiuit 
comes  within  the  dassificatioB  which  this  stat- 
ute covers." 

Transferred  from  the  January  term,  191*. 
of  the  superior  court  by  Sawyer,  J. 

Cyprien  J.  Belanger  and  James  E.  Bani- 
gan,  both  of  Manchester,  for  plaintiff. 

Jones,  Warren,  Wilson  &  Manning,  of  Man- 
chester (A.  M.  Wilson,  of  Manchester,  orally), 
for  defendant. 

PEASLEB),  J.  [1]  The  motion  for  a  non- 
suit rests  upon  the  claim  that  there  is  no 
evidence  that  the  plaintiffs  fellow  servant 
negligently  struck  such  a  blow  as  to  dislodge 
a  plank  on  which  the  plaintiff  was  standiu)!. 
But  the  substance  of  the  plaintiff's  testimony 
being  that  the  plank  would  not  have  been 
disturbed  if  the  blow  struck  had  been  a  Preis- 
er one,  the  defendant's  contention  cannot  be 
sustained. 

"The  inference  from  on  effect  to  the  eiistence 
or  operation  of  a  canse  is  usually  so  proi>er  as 
to  be  unquestionaUe."     Wig.  Ev.  {  436(2). 

[2]  The  instruction  to  which  exception  was 
taken  states  the  law  as  it  has  heretofore  been 
understood  in  this  state.  Nawn  v.  Railroad, 
77  N.  H.  299,  305,  91  Atl.  181 ;  Cantin  v.  R 
R.  Co.,  78  N.  H.  72,  75.  96  Atl.  303.  It  is  now 
urged  that  the  instruction  is  err<meous,  be- 
cause it  gave  the  Jury  to  understand  that 
contributory  negligence  is  not  a  defense,  be- 
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cause  It  took  from  the  defendant  th&  appll* 
catioD  of  the  doctrine  of  assumption  of  risk 
in  particulars  not  described  is  or  covered 
bj  the  statute,  and  because  It  Implied  that 
there  might  be  a  recovery  without  siMMrtnr 
the  defendant  to  l)e  in  fttnlt. 

It  has  not  Iieen  the  customary  use  <A  legal 
terms  in  this  state  to  speak  of  the  negligence 
of  the  plaintifr  as  a  risk  ^vblch  he  assumes. 
Assumption  of  risk,  as  here  nsed,  Implies 
the  existence  of  a  cause  outside  the  plaintiff. 
It  is  nsed  in  reference  to  fiiult;  oa  the  part 
of  another,  and  as  an  answer  to  a  claim  that 
the  defendant  is  chargeable  with  such  fault 
as  a  breach  of  a  duty  owed  To  tiie  plaintiff. 
At  common  law,  when  the  plaintiff  shows  the 
negligence  of  a  fellow  servant,  the  defendant 
relies  upon  the  legal  proposition  that  such 
risk  was  assumed,  or  taken  on,  by  the  plain- 
tiff. But,  when  the  negligence  of  the  plain- 
tiff is  shown,  the  defendant  does  not  add  an 
Inference  of  law  that  the  plaintiff  assumed 
the  risk  of  bis  own  dereliction  from  duty.  Be- 
ing his  already,  it  is  difficult  to  see  bow 
it  conid  be  taken  on  by  him.  He  cannot  as- 
some  that  which  he  created.  As  It  is  bis  by 
origin,  there  is  no  occasion  to  resort  to  a 
legal  fiction  and  treat  it  as  bis  by  adoption. 
In  short,  assumption  of  risk,  as  used  In  the 
law  of  master  and  servant,  relates  solely  to 
faults  of  which  the  plaintiff  makes  complaint- 
It  is  a  defense,  not  a  part  of  the  plaintiff's 
case;  and  it  is  so  stated  in  the  principal 
rase  relied  upon  by  the  defendant.  Seaboard 
-Mr  Line  v.  Horton,  233  U.  S.  492,  503, 34  Sup. 
a.  635,  58  Lt  Ed.  1062,  L.  R,  A.  1015C,  1, 
Ann.  Cas.  1915B,  475. 

International  Cotton  Mills  v.  Penrod,  244 
Fed.  723, 157  0.  C.  A.  171,  is  also  relied  upon 
to  show  that  the  instruction  is  erroneous  in 
this  respect,  since — 

"the  risk  of  injury  from  Us  own  failure  to  exer- 
cise «ach  ordinary  care  as  is  necessary  to  avoid 
an  obvious  danger  arising  in  the  progress  of  the 
work  is  a  rislc  still  assumed  by  the  employ^." 
244  Fed.  725,  157  C.  C.  A.  173. 

While  the  result  there  reached  Is  in  ac- 
cordance with  our  own  interpretati<xi  of 
the  statute,  tbe  reascoi  given  therefor  is  not. 
As  before  stated,  tbe  plaintiffs  negligence 
tiars  a  recovery,  because  it  is  his  primarily, 
and  not  because  be  assumes  it 

[3]  It  is  suggested  that  the  statute  does 
not  abolish  the  assumption  of  known  and 
ordinary  risks,  and  that  tbe  instruction  is 
erroneous  for  this  reason.  It  has  been  said 
that— 

"Servants  assume  the  risk  of  the  dangers 
incident  to  those  conditions  of  thnir  master's 
iostnunentalities  only  in  respect  to  which  he 
owes  them  no  duty."  Goodale  v.  lork,  74  N. 
H.  454,  455,  68  AtL  525. 

The  lack  of  legal  duty  In  such  a  case  arises 
from  the  plaintiff's  knowledge  of  the  situa- 
tion, and  tbe  legal  fiction  that  he  agrees  to 
assume  tbe  risk  of  faults  of  which  he  knows. 


Olney^.  Railroad.  71  X.  H.  4S7,  43i,.52  Atl. 
1097.  Tbe  wbole  theory  presupposes  fault 
on  tbe  pajrt  of  the  defendant;  otherwise, 
there  Is  nntblng  for  tbe  plalatJff  to  assume  by 
bis  impUed  ccmttact. 

It  Is  possible,  of  course,  to  come  to  tbe  de- 
fendant's condusloii  as  to  tbe  meaning  of  the 
statute  by  an  inverse  application' of  tbe  state- 
ment la  Goodale  v.  York,  supra;  to  conclude 
that,,  as  the  master  owes  bis  savants  no  duty 
as  to  risks  which  they  assume,  therefore  as 
to  such  risks  be  is  not  negligent,  and,  since 
there  is  no  negligence,  assumption  of  the' 
risk  is  not  aboUsbed  by  tbe  statute.  Sucb 
reasoning  runs  counter  to  tbe  well-flettled  rule 
that  "asaumptloB  of  risk  is  purely  a  matter 
of  contract^'  <01ney  v.  Railroad,  supra),  and 
woaU  aAso  nullU^  tbe  provlsioa  of  tbe  stat- 
ute. WhMi  the  lycgislature  declared  that  as 
to  any  defect  in  Instrumentalities  caused  by 
tbe  moBter's  negligence  "the  workman  shall 
not  be  held  to  have  assumed  the  risk"  (Laws 
1911,  c.  163,  {  2),  it  meant  to  change  tbe  ex- 
isting law.  There  was  no  legislative  under- 
standing that  the  doctrine  of  as.sumption  of 
risk  would  be  applied  as  before,  because  of 
a  theory  that  where  the  risk  is  assumed  there 
is  no  breach  of  duty,  or  negligence,  on  the 
part  of  tbe  defendant.  It  was  understood 
that  assumption  of  risk  Is  matter  In  defense, 
as  before  Indicated,  and  the  statute  Is  to  be 
given  effect  accordingly. 

If  It  were  conceded  that  this  legislative 
conception  was  erroneous.  It  would  not  affect 
the  result.  In  certain  cases  based  upon  neg- 
ligence the  plaintiff  "shall  not  be  held  to 
have  assumed  tbe  risk."  This  meadl  that 
in  such  suits  the  rights  of  the  parties  are 
to  be  settled  as  they  would  be  at  common 
law,  with  tbe  doctrine  of  assumption  of 
risk  eliminated.  Whether  tbe  true  theory 
is  that  this  abolishes  a  theretofore  implied 
release  by  the  servant  of  an  existing  fault  of 
tbe  master,  or  that  abolishing  the  servant's 
implied  contract  creates  a  situation  giving 
rise  to  a  theretofore  nonexistent  duty  of  the 
master,  is  immaterial  here.  The  legislative 
mandate  being  that  tbe  doctrine  of  assum- 
ed risk  shall  not  apply,  it  Is  the  duty  of  the 
court  to  determine  tbe  rights  of  the  parties 
as  though  that  doctrine  bad  never  existed, 
rather  thkn  to  defeat  tbe  legislative  intent  by 
so  interpreting  the  discarded  doctrine  as  to 
retain  it  in  force  and  nullify  the  statute. 
There  is  no  merit  in  tbe  contention  that  tbe 
subtleties  of  tbe  doctrine  are  so  deep  that 
tbe  Legislature  cannot  abolish  It  by  the  use 
of  plain  language. 

Abolition  of  this  defense  does  not  create 
liability  where  no  fault  is  proved.  It  does 
not  make  tbe  employer  an  insurer.  The  sug- 
gestion that  this  instruction  might  l>e  taken 
by  the  jury  to  mean  that  the  plaintiff  could 
recover  for  an  injury  arising  from  an  ordina- 
ry risk,  and  without  any  fault  of  the  master 
being  shown,  is  not  well  founded.    Tbe  plaln- 
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tiff  does  not  annme  '^e  lUka  Inddant  to" 
hla  employment;  non  conatat  tbat  the  de- 
fendant Is  liable  for  those  risks.  The  in- 
struction merely  tells  the  Jury  what  will  not 
defeat  the  plaintiff's  case.  It  does  not  say 
that  lack  of  a  defense  makes  a  case  for  the 
plaintiff.  The  question  here  relates  to  the 
legal  accuracy  of  the  instmction  givoi,  and 
not  to  its  sufficiency  to  cover  the  whole  case. 
The  case  reports  merely  an  excerpt  from  the 
charge,  and  it  is  to  he  presumed  that  the 
Jury  were  also  Instructed  that  the  defend- 
ant's f&ult  must  be  shown.  Haskell  v.  Bail- 
way,  73  N.  H.  687,  64   AU.  186. 

[4]  But,  If  this  is  not  assumed  to  be  true, 
the  defendant  is  no  better  off.  If  the  report- 
ed instruction  is  to  stand  alone,  it  is  a  cor- 
rect statement  of  the  law,  because  the  term 
"risks  of  the  employment,"  or  "risks  of  the 
service,"  Is  commonly  used  to  describe  situa- 
tions involving  a  dereliction  from  duty,  rath- 
er than  the  chances  which  remain  after  or- 
dinary care  has  been  used  to  make  the  situ- 
ation a  safe  one.  It  is  the  chance  of  Injury 
arising  out  of  some  want  of  care. 

"The  servant  has  agreed  to  bear,  and  is  paid 
for  bearing,  the  risks  incident  to  the  service; 
the  stranger  has  not  made  such  an  agreement, 
and  is  not  paid  for  bearing  such  risks."  Fifield 
T.  Bailroad,  42  N.  H.  225,  239. 

[6]  Of  course,  the  ordinary  dangers  of  the 
situation,  remaining  in  spite  of  the  exercise 
of  due  care,  are  In  a  sense  assumed  by  the 
servant  and  the  stranger  alike.  But  these 
are  ndt  "the  risks  lncid«at  to  the  service,"  to 


wtaldli  reference  is  made  when  the  law  as  to 
a  servant's  assumption  of  risks  is  stated. 
The  instruction  is  technically  correct.  U 
there  was  danger  that  it  might  mislead  Ju- 
rors unacquainted  with  legal  phraseology,  tlie 
defendant  should  have  asked  for  further  in- 
structions. See  Simoneau  v.  Bailway,  78  N. 
H.  863,  100  AU.  S51.  L.  B.  A.  1918A,  «20.  A 
mere  ezceptl<m  to  the  instruction  given  can- 
not avail.  Nadeau  v.  Sawyer,  73  N.  H.  70, 
71,  58  Atl.  360,  and  cases  cited. 

[S]  While  it  is  true  that  a  statute  may 
merely  limit  this  defense,  as  tlie  federal  act 
considered  in  Seaboard  iir  Line  v.  Horton, 
233  C.  S.  492,''34  Sup.  Ct  635,  58  L.  Ed. 
1062,  U  B.  A.  1&15C,  1,  Ann.  Gas.  1915B,  4To, 
does,  it  may  be  wholly  abolished  by  legisla- 
tive action;  and  the  latter  result  may  be 
accomplished  by  a  general  dedaration  to  that 
effect,  or  by  an  enumeration  oC  instances 
which  Includes  all  possible  cases  for  its  ap- 
plication. The  defense  is  here  abolished  as 
to  all  injuries  growing  out  of  "causes  specified 
in  this  section."  As  this  suit  is  brought  un- 
der the  statute.  It  is  of  necessity  tor  one  of 
the  ftiults  enumerated  ther^n,  as  to  all  of 
which  this  defense  has  been  taken  away. 

The  instructicHi  is  not  open  to  the  objection 
that  it  implies  that  the  i^alntiff  may  recover 
without  proof  of  fault  on  the  defendant's 
part  Neither  does  it  declare  that  contribu- 
tory negligence  is  not  a  defena&  It  merel; 
states  in  short  form  the  effect  oC  the  statute, 
88  held  in  Nawn  y.  BaUroad.  77  N.  EL  299.  91 
AtL  181.  In  suits  under  the  statute  assump 
tion  of  risk  has  been  abolished. 

Bxceptions  overruled. 
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BENJAMIN    r.    SHAW    CO.    ▼.    PAUHA- 
TORY  et  aL 

(Soperiw   Conrt   of   Delaware.     New    Castle. 
Jan.  2»,  1019.) 

t  UASTBB  AKD  SbBTANT  «=>388— WoBKMKN'g 
COMPEKSATIOR    ACT— DEPCRDKNTS. 

Persons  in  the  enumerated  classes  in  Work- 
men's Compensation  Law,  f  101,  par.  8,  may 
be  wholly  or  partially  dependent  on  the  employ^ 
and  come  within  the  contemplation  of  the  pro- 
visions, if  dependency  existed  at  the  time  of  the 
iaiury. 

2.  Habixb  and  Sssvant  ^=>388— Wobkmen's 
coupknsation  law— "dkpewde5i." 

One  claiming  to  be  a  "deiieadent"  under  the 
Workmen's  Compensation  Act,-  f  104,  par.  8, 
most  show  that  the  contributions  of  a  deceased 
employ^  were  relied  upon  for  his  living,  judging 
tills  by  the  position  in  lite  of  the  claimant,  mere 
receipt  of  contributions  to  maintain  in  idleness 
those  who  are  able  and  have  the  capacity  to 
provide  for  themselves  not  making  them  depend- 
ents. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Piirases,  First  and  Second  Series,  Depend- 
ent] 

3.  Mabixb  ahd  Sebvant  «=>38S— Wqkkuen's 
coxpersatior     ijaw — dependency— "sup- 

POBT." 

"Support,"  aa  applied  to  "dependency"  under 
Workmen's  Compensation  Law,  |  101,  par.  8, 
is  broader  than  food,  clothing,  and  shelter,  and 
includes  all  such  means  of  living  aa  would 
enable  a  claimant  to  live  in  the  degree  of  com- 
fort suitable  and  becoming  to  bis  station  of 
life,  but  does  not  include  luxuries. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Support.] 

1  Masteb  AMD  Sbkvant  ^=»388— WoBKUEN'a 
CoicpENSATioN  Law — ^Dependency. 
The  condition  ot  health  of  a  claimant  under 
Workmen's  Compensation  Law,  {  104,  par.  8, 
and  the  need  for  medicines  and  medical  atten- 
tion are  subjects  proper  for  consideration  in 
determining  the  question  of  dependency. 

5.  Masxeb  and  Sebvant  iS=>403— Wobkuen's 
Compensation  Law  —  Depkndknot  —  Bub- 
den  OF  Pboof. 
While    dependency    under    the    Workmen's 
Compensation  Law,  J  104,  par.  8,  may  involve 
principles  of  law,  dependency   is  a  question  of 
fact,  and  the  burden  of  proving  it  rests  upon 
him  who  claims  it. 

6i  Masteb   and    Sebvant   «=s>406(5)— Wobk- 
MEN's  Compensation  Law— Dependency— 
SunriciENCT  or  Bvidenoe. 
In  a  proceeding  under  the  Workmen's  Com- 
pensation Law,  evidence  held  sufficient  to  sus- 
tain a  finding  that  claimants,  the  father  and 
mother  oi  deceased,  were  dependent  within  the 
meaning  of  section  104,  par.  8. 

Proceedings  under  tbe  Workmen's  Compen- 
tttion  Act  by  John  Barl  Palmatory  and  May 
Palmatory,  to  obtain  compensation  for  tbe 
death  of  E^rl  Palmatory,  a  son,  opposed  by 


the  Benjamin  F.  Shaw  Company,  a  corpora- 
tion, the  employer.  There  was  an  award  of 
oompenaatloa  by  the  Industrial  Accident 
Board,  and  the  employer  appeals  to  the  Su- 
perior Court.    Award  sustained. 

Appeal  from  award  of  Industrial  Accident 
Board  of  the  State  of  Delaware,  New  Castle 
County,  No.  S784  (November  6, 1918). 

BOTCB  and  BICE,  JJ..  sitting. 

H.  H.  Ward,  of  Wilmington,  for  appellant 
Levin  Irving  Handy,  of  Wilmington,   for 
appellees. 

The  appeal  was  heard  by  the  Superior 
Court  on  the  record  of  the  proceedings  he- 
fore  the  Industrial  Accident  Board  sent  up 
to  the  court  on  citation  under  rule  86A  of 
said  conrt. 

The  ground  of  the  appeal  was  that  the 
testimony  before  the  said  board  contained  In 
the  record  sent  up,  did  not  show  proof  of 
the  dependency  of  the  appellees  upon  Earl 
Palmatory,  their  deceased  son.  There  were 
no  questions  raised  as  to  the  regularity  of 
the  proceeding  before  the  board.  The  facta 
on  which  the  appeal  was  based  sufficiently 
appear  In  the  opinion  of  the  court 

The  provision  of  the  statute  under  which 
the  proceeding  was  had  before  tbe  board  Is 
Code.  I  3193k,  secUon  104,  paragraph  8,  29 
Laws  of  Del.  763  (771),  and  Is  quoted  In  the 
opinion  of  the  court 

The  board  found  that  there  was  neither 
widow,  widower  or  children  of  the  deceased. 
He  was  survived  by  his  father  and  mother 
who  were  joint  claimants.  The  question  was 
whether  they  were  dependent  to  any  extent 
upon  their  son,  the  employee  of  the  appel- 
lant, for  support  at  the  time  of  his  death. 

It  was  argued  by  counsel  for  the  appellant 
that  the  inquiry  is  limited  to  the  time  of 
the  death  of  the  decedent  The  following 
cases  were  cited  as  containing  acceptable  def- 
initions of  dependency  under  the  statute: 
Dazy  V.  Apporang  Co.,  4  N.  O.  C.  691 ;  Sim- 
mons v.  White  Bros.,  1  Q.  B.  1005;  In  re 
Hora,  voL  1,  No.  7.  BuL  Ohio  Indus.  Ck>m. 
173  (Nov.  6,  1914);  Blanton  v.  Wheeler  & 
H.  Co.,  91  Conn.  226,  99  Atl.  494,  Ann.  Cas. 
191SB,  717;  Gherardi  v.  Conn.  Co.,  92  C!onn. 
451,  103  Atl.  668. 

The  mere  fact  that  the  parent  receives 
money  from  his  son  and  spends  it  in  support 
of  the  family  is  not  alone  sufficient  to  estab- 
lish a  claim  of  dependency  under  the  Work- 
men's Compensation  Law  (29  Del.  Laws,  c. 
233).  Maln-ColUery  Co.  v.  Davies,  69  L.  J. 
Q.  B.  765,  6  N.  C.  C.  A.  213 ;  Rolln  Tomalvage 
et  ux.  V.  Lehigh  Valley  <3oal  Co.,  3  Work- 
men's Compensation  Sup.  Department  Re- 
ports of  Penna.  1147 ;  Nicola  Donettl  v.  Ber- 
wlnde  White  Coal  Mining  Co.,  3  Workmen's 
Compensation  Sup.  Department  Reports  of 
Penna.    15;    Harry    Johnson    v.    Bethlehem 
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Steel  Co.,  vols.  1,  2,  3  Workmen's  Compensa- 
tion Sup.  Department  Reports  of  Penna. 
2181;  Mlcanko  v.  Rochester  Sc  Pittsburgh 
Coal  ft  Iron  Co.,  Dlst  No.  6,  Claim  Petition 
No.  MS3,  Reported  in  the  Legal  Intelligencer. 
Counsel  for  the  appellees  contended  that 
the  award  of  the  Industrial  Accident  Board 
should  not  be  disturbed  because  the  facts 
contained  In  the  record  Justified  the  finding 
of  the  board;  and  that  the  rltal  question 
was,  whether  the  appellees  relied  upon  the 
contributions  made  by  the  son  In  their  mode 
and  manner  of  living.  Bradbury's  Compen- 
sation, 315;  13  Neg.  Con.  Cases,  318,  319, 
325 ;  Krauss  v.  Fritz  &  Son,  87  N.  J.  Law, 
321,  93  Atl.  678,  L.  R.  A.  1916A,  123,  249 
(251) ;  Conn.  Com.  Dig.  (1914)  16 ;  Pa.  Work- 
men's Com.  Bd.  (1916)  74,  106,  286. 

RICE,  J.,  delivering  the  opinion  of  the 
Court: 

This  Is  an  appeal  by  the  Benjamin  F. 
Shaw  Company  from  the  finding  of  the  In- 
dustrial Accident  Board  that  John  Earl 
Palmatory  and  May  Palmatory  were  depend- 
ent to  some  extent  upon  Earl  Palmatory,  the 
decedent,  for  support  at  the  time  of  his 
death. 

It  is  admitted  "that  on  the  13th  day  of 
September,  A.  D.  1918,  Earl  Palmatory,  who 
at  the  time  was  living  at  No.  304  Monroe 
street,  Wilmington,  Delaware,  sustained  a 
personal  injury  while  in  the  employ  of  the 
Benjamin  F.  Shaw  Company,  by  an  accident 
arising  out  of  and  In  the  course  of  said  em- 
ployment within  the  state  of  {Delaware,  and 
as  the  result  of  said  accident  the  said  Earl 
Palmatory  died  on  the  said  13th  day  of  Sep- 
tember, A.  D.  1918." 

Earl  Palmatory  lived  with  his  father  and 
mother  and  the  family  included  another  son 
aged  twenty-four  years,  now  in  France,  and 
a  daughter  thirteen  years  of  age.  The 
daughter  attended  school  and  was  not  em- 
ployed. 

The  decedent  at  the  time  of  the  accident 
was  a  minor  in  his  eighteenth  year.  He  had 
worked  since  he  was  nine  years  of  age  and 
for  some  time  previous  to  his  death  had  been 
earning  on  an  average  of  $21.60  per  week. 
He  had,  since  going  to  work,  always  given 
all  bis  wages  to  his  mother  who  would  give 
him  spending  money  and  purchase  his 
clothes. 

The  mother  used  the  rest  of  the  money 
received  from  her  son  to  pay  the  rent 
amounting  to  nine  dollars  per  month,  to 
dress  his  sister,  to  pay  the  household  expens- 
es, and  Infrequently  to  pay  the  store  bills. 

John  Earl  Palmatory,  the  father,  earned 
between  twenty-five  and  thirty  dollars  per 
week  and  used  his  money  to  pay  the  store 
and  fuel  bills  and  provide  clothing  for  him- 
self, and  sometimes  he  gave  money  to  his 
wife.  The  father  did  not  state  what  he  did 
with  the  balance  of  the  money.    He  testified 


that  the  family  could  not  have  lived  as  they 
had  if  EarV  had  not  contributed  to  their  sup- 
port 

May  Palmatory,  the  mother,  bad  been 
working  for  three  months  prior  to  her  son's 
death  and  she  bad  earned  |13.60  per  week. 
Her  health  has  been  poor  since  a  month  be- 
fore the  accident  to  Earl,  and  since  his  death 
she  lias  not  been  able  to  work.  She  saved 
no  money  and  what  she  earned  and  received 
from  her  husband  and  son  was  spent  for 
household  expenses  and  clothing. 

Code,  I  3193k,  section  104,  par.  8,  29 
Laws  of  Delaware  763  (771)  the  Workmen's 
Compensation  Law  provides : 

If  there  be  neither  widow,  widower  nor  chil- 
dren, then  to  the  father  and  mother,  or  the  sur- 
vivor of  them,  if  dependent  to  any  extent  upon 
the  employee  for  support  at  the  time  of  bis  death, 
twenty  per  centum  of  wages. 

[1]  Persons  in  the  enumerated  classes  may 
be  wholly  or  partially  dependent  on  the  em- 
ployee and  come  within  contemplation  of  the 
provisions  of  this  section  if  the  dependency 
existed  at  the  time  of  the  injury.  The  ques- 
tion arises  what  may  be  considered  depend- 
ency? The  term  has  frequently  been  defin- 
ed by  the  courts  of  this  country  and  of  Eng- 
land and  we  think  it  not  possible  to  state  a 
complete  and  exhaustive  definition  of  the 
word  as  used  in  Workmen's  Compensation 
Laws ;  but  the  definition  stated  by  the  court 
in  the  case  In  re  Hora,  vol.  1,  No.  7,  Bui. 
Ohio  Industrial  Commission,  173,  Is  as  satis- 
factory as  any  we  have  seen.  The  court  in 
that  case  defined  dependency  to  be  "depend- 
ent for  the  ordinary  necessities  of  life  for  a 
person  of  that  class  and  position  in  life,  tak- 
ing into  account  the  financial  and  social  posi- 
tion of  the  recipient" 

[2]  It  is  not  sufficient  that  the  contribu- 
tions of  the  employee  were  used  in  paying 
the  living  expenses  of  the  claimant  but  it 
must  be  shown  that  the  contributions  of  the 
employee  were  relied  upon  by  the  dependent 
for  bis  or  her  means  of  living  Judging  this 
by  the  class  and  position  of  life  of  the  de- 
pendent Powers  V.  Hotel  Bond  Co^  89 
Conn.  143,  93  Atl.  245. 

The  fact  that  a  man  is  by  his  best  efforts 
able  to  provide  his  family  with  the  bare  ne- 
cessities of  life  wjuld  not  prevent  him  from 
b^ng  a  dependent  under  our  statute  for  tbe 
words  of  the  statute  convey  a  much  broader 
meaning  than  this.  On  tbe  other  hand,  tbe 
mere  fact  that  contributions  had  been  made 
by  the  deceased  workman  to  a  claimant  wbo 
had  the  health  and  ability  to  support  tilmself 
and  family  by  his  own  reasonable  efforts  but 
did  not  do  so,  would  not  constitute  the  claim- 
ant a  dependent  for  it  was  not  the  intent  of 
the  Legislature  to  maintain  In  idleness  at  tbe 
expense  of  the  employer  those  who  are  abl« 
and  have  tbe  capacity  to  provide  for  than- 
selves  and  have  no  appealing  reason  for  not 
doing  so. 
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[S,  4]  So  many  facts  may  be  ooiuddeted.  In 
determlnins  the  question  whether  under 
paragraph  eight  a  claimant  may  or  may  not 
be  considered  a  dependent,  that,  on  the  one 
dde.  It  would  be  Impossible  to  state  all  the 
drcnmstances  under  which  one  in  the  enu- 
merated classes  would  be  considered  a  depend- 
ent, and  on  the  other  side,  to  state  all  the 
drcnmstances  under  which  be  or  she  would 
not  be  considered  a  dependent.  Each  par- 
ticular case  must  be  'decided  upon  the  facts 
and  circumstances  of  the  case,  existing  at 
the  time  of  the  injury.  However,  the  test  of 
dependency  generally  speaking  is  whether 
the  claimant  relied  upon  the  employee's  con- 
tributions for  his  support  wholly  or  partially 
Judging  this  by  what  would  be  reasonable 
llring  expenses  for  persons  in  the  same  class 
and  position.  Support  as  used  within  the 
meaning  of  the  statute  Is  of  a  broader  Import 
than  food,  clothing  and  shelter  and  may  in- 
clude many  things  besides  these.  It  includes 
all  such  means  of  living  as  would  enable  the 
claimant  to  live  In  a  style  and  condition  and 
with  a  degree  of  comfort  suitable  and  be- 
coming to  his  station  of  life.  What  would 
be  considered  a  reasonable  support  for  one 
family  might  be  a  bare  existence  for  another 
of  a  different  class  and  position.  The  same 
tilings  which  would  constitute  means  of  Ut- 
ing  for  persons  In  one  class  or  position  might 
mean  luxuries  for  those  of  another  class. 
We  believe  It  was  not  the  intention  of  the 
Legislature  to  provide  for  luxuries.  The 
condition  of  health  of  a  claimant  and  the 
need  for  medicines  and  medical  attention 
are  subjects  proper  for  consideration  In  de- 
termlnhig  the  question  of  dependency  for 
support. 

[J]  While  the  question  of  dependency  may 
Involve  principles  of  law,  the  fact  remains 
tbat  dependency  Is  a  question  of  fact  to  be 
determined  from  all  the  circumstances  of 
the  case  and  the  burden  of  proving  It  rests 
upon  him  who  claims  It. 

In  the  case  now  before  as  on  appeal  the 
evidence  taken  before  the  Accident  Board  Is 
not  of  an  altogether  satisfying  character. 
Thdr  and  our  task  might  have  been  con- 
idderably  lightened  if  the  board  had  Interro- 
gated the  claimants  and  brought  out  In 
greater  detail  the  amounts  expended  by  the 
laembers  of  the  family  and  necessary  for 


their  snpport  The  members  of  the  board 
probably  w«re  reluctant  to  do  this  by  rea- 
son of  the  fact  that  the  claimants  were  rep- 
resented by  cotmsel,  but  this  shonld  never 
prevent  them  from  eliciting  from  the  wit- 
nesses testimony  in  respect  to  relevant  and 
pertinent  facts  concerning  which  It  is  de- 
sirable for  the  board  to  have  full  Informa- 
tion before  passing  on  the  question  of  depend- 
ency and  support.  They  should  seek  to  ob- 
tain from  the  witnesses  full  Information  con- 
cerning matters  before  them  for  determina- 
tion whether  the  claimants  are  or  are  not 
represented  by  an  attorney,  as  they  are  au- 
thorized by  section  3193q  (seotlon  110). 

[I]  While,  as  we  have  stated,  the  evidence 
was  not  of  an  altogether  satisfactory  nature 
yet  we  are  of  the  opinion  that  the  evidence 
before  the  board,  as  disclosed  by  the  record, 
was  sufficient  to  warrant  the  board  in  finding 
the  claimants  dependent  to  some  extent  on 
the  employee  for  support.  It  appears  from 
the  record  that  the  needs  of  the  family  were 
moderate  and  while  it  may  be  said  that  the 
family  were  not  very  methodical  In  matters 
pertaining  to  money  yet  there  was  no  evi- 
dence to  show  that  the  family  Uved  extrava- 
gantly. The  mother,  In  making  her  esti- 
mates, on  the  limited  number  of  items  en- 
tering Into  the  support  of  the  family  about 
which  she  was  questioned,  must  have  under- 
stated rather  tban  overstated  them.  She 
had  been  able  to  save  nothing  notwithstand- 
ing the  fact  that  she  had  been  working  for 
three  months,  and,  although  she  had  been 
unwell  for  a  month  prior  to  her  son's  death, 
she  had  continued  to  work.  She  also  stated 
that  on  account  of  her  condition  of  health 
she  had  not  been  able  to  work  since.  It  does 
not  appear  from  the  record  what  the  father 
did  with  his  money  remaining  after  paying 
the  store,  fuel  and  his  clothing  bills,  and  It 
would  have  been  of  some  assistance  In  decid- 
ing this  case  If  he  had  been  questioned  con- 
cerning this.  However,  the  money  remain- 
lug  In  his  hands  after  paying  the  bills  he  al- 
ways paid  was  not  over  five  or  ten  dollars  a 
week  and  this  would  not  be  nearly  sut&clent 
to  make  up  If  used  in  the  8UK>ort  of  the 
family  what  they  lost  when  the  son  ceased 
to  contribute  to  the  snpport  of  the  family  on 
account  of  his  death. 

The  finding  of  the  Industrial  Accident 
Board  Is  sustained. 
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BBSrWEB  T.  CURTia 

(Superior  Conrt  of  Delaware.    New  Caatie. 
Jan.  29,  1919.) 

1.  Wills  «s»775— Lapse   of   Leqaoy— Con- 
BTBUcnoK— Statdt*. 

Rev.  Code  1916,  |  3389,  providing  that  cer- 
tain legacies  alionid  not  lapse  on  the  death  of  a 
legatee,  applied  to  the  will  of  a  person  dying 
thereafter,  although  the  legatee  in  qnestion  died 
prior  to  its  enactment. 

2.  VftLLB       «=9534— CONSTBUCTnoW— RlBTMO- 

TioN  OF  Leoatex  to  Pabticuiuab  Pbovision. 
Under  a  will:  "1.  I  give  to  my  daughter,  S., 
the  sum  of  $20,000.  2.  I  give  to  my  grandson, 
M.,  the  sum  of  $1,000,  and  in  case  my  said 
daughter  be  not  living  at  the  time  of  my  de- 
cease, I  give  to  him  in  addition  to  the  above  snm 
the  sum  of  $6,000"— the  grandson  was  only  en- 
titled to  $7,()00,  where  the  daughter  predeceased 
the  testator. 

Action  of  assumpsit  for  a  legacy,  No.  83, 
November  term,  191& 

Action  by  Minot  Cnrtis  Brewer  against 
■  Walter  C.  Cnrtis,  executor.  The  parties  by 
tbeir  reefpectlve  attorneys  of  record  waived 
tbe  making  and  filing  all  pleadings,  and  sub- 
mitted the  cause  to  tike  court  on  an  agreed 
statement  of  facts.    Judgment  for  the  plain- 

uir. 

BOTOB  and  BICB,  JJ.,  sitting. 

Herbert  H.  Ward  (of  Ward,  Oray  &  Neary), 
of  Wilmington,  for  plaintiff. 

Hugh  M.  Morris  (of  Sanlsbury,  Morris  & 
Bodney),  of  Wilmington,  for  defendant 

The  following  is  a  summary  of  the  agreed 
statement  of  facts  filed: 

August  IS,  1908,  Adallne  H.  Curtis  made 
ber  will,  containing,  inter  alia,  .the  two  be- 
quests set  forth  in  the  opinion  of  the  court 

A  bequest  of  the  residuary  estate  was  made 
to  Walter  C.  Curtis,  son  of  Qie  testatrix. 

October  15,  1908,  Sarah  H.  Brewer  died, 
leaving  as  her  only  issue  Minot  Curtis  Brew- 
er, the  plaintiff. 

March  IS,  1909,  the  Gmeral  Assembly  pass- 
ed an  antl-lapslng  statute — section  1,  c.  223, 
26  Laws  of  Del.  p.  511  (Rev.  Code  1916,  S 
3389) — which  is  quoted  in  the  opinion  of  the 
court 

February  3,  1910,  the  testatrix  made  a  cod- 
icil "ratifying  and  confirming  my  said  will 
except  as  herein  altered."  The  codicil  made 
but  two  alterations,  viz.:  A  bequest  of  $2,000 
to  the  wife  of  Minot  C.  Brewer  and  a  bequest 
of  $500  to  the  son  of  Minot  C.  Brewer.  The 
two  items  of  the  codicil  embracing  these  be- 
quests are  also  set  forth  in  the  opinion  of  the 
court 

August  23, 1917,  the  testatrix  died. 

Minot  C.  Brewer,  the  plaintiff,  contended 


that  by  virtue  of  said  act  of  assembly  and 
the  republication  of  the  will  of  tbe  testatrix 
he  was  entitled  to  the  $20,000  bequeathed 
to  his  mother,  Sarah  H.  Brewer,  In  addition 
to  the  bequest  to  him. 

Walter  C.  Curtis,  son  of  the  testatrix,  con- 
tended that  he  was  entitled,  to  the  said  be- 
quest of  $20,000  as  residuary  legatee. 

Argument  for  Plaintiff. 

Considering  the  case  upon  the  original 
wIU  alone,  and  without  any  aid  or  benefit 
from  tbe  codicil  and  republication  of  tbe  will, 
the  case  at  bar  comes  within  the  clear  words 
of  the  anti-lapsing  statute. 

The  testatrix  died  after  Mandi  16,  1909, 
the  date  of  the  approval  of  the  statute;  In 
her  will  she  gave  a  legacy  to  her  child,  Sarah 
H.  Brewer,  who  died  In  tbe  lifetime  of  the 
testatrix,  leaving  Issue  in  tbe  person  of  ber 
son,  Minot  Curtis  Brewer,  plaintiff,  who  sur- 
vived the  testatrix.  The  testatrix  did  not 
direct  that  the  legacy  given  to  tbe  child  of 
the  decedent  should  not  be  good  and  avail- 
able In  favor  of  the  surviving  issue  of  the 
legatee. 

That  under  these  circumstances  tbe  plain- 
tiff Is  entitled  to  the  legacy  given  to  bis  moth- 
er under  principles  laid  down  in  numerous 
cases,  some  of  which  are  aa  follows:  Varick 
V.  Smith,  69  N.  J.  Eq.  505,  61  AtL  161 ;  Bish- 
op V.  Bishop,  4  Hill  (N.  Y.)  138;  Dazey  v.  Kil- 
1am,  1  Duvall  (62  Ky.)  404 ;  Loreren  v.  Lam- 
prey, 2  Fost  (22  N.  H.)  434;  WorriU  v. 
Wright,  25  Ga.  657;  Price  v.  Taylor  and 
Wife,  28  Pa.  95, 106,  70  Am.  Dec.  106;  Means 
V.  Eh'ans,  4  Desaus.  (S.  C.)  242,  Book  21,  S.  C. 
Reports  Reprint,  •242;  Wynne's  Lessee  v. 
Wynne,  2  Swan  (32  Tenn.)  •406,  68  Am.  Dec 
66;  Hamilton  v.  Fllnn,  21  Tex.  718,  716; 
Corr  V.  Porter,  33  Grat  (Va.)  278;  In  re  Kc«>- 
meier,  113  Wis.  233,  89  N.  W.  134;  Gushing  v. 
Aylwin,  12  Mete.  (Mass.)  169;  Pray  v.  Wa- 
terston,  12  Mete.  (Mass.)  262;  De  Peyster  v. 
Clendenlng,  8  Paige  (N.  T.)  295;  Doty  v.  Tel- 
ler, 54  N.  J.  Law,  163,  23  Atl.  944,  83  Am.  St 
Rep.  670;  Holme  v.  Shinn,  92  N.  J.  Eq.  1,  49 
AU.  151. 

The  second  Item  of  tbe  will  should  not  be 
held  or  foimd  to  have  rescinded  or  cut  dowa 
or  revoked  the  legacy  given  to  the  dangbter 
of  the  decedent  by  the  first  item. 

The  first  and  second  Items  of  tbe  will  are 
clear,  explicit  and  of  certain  and  definite 
meaning. 

Tbe  second  Item  does  not  expressly  nor  by 
any  necessary  implication  say  or  mean  tliat 
the  $6,000  given  to  tbe  son  la  In  lien  of  tbe 
$20,000  given  to  tbe  mother. 

There  is  nowhere  in  tbe  will  any  language 
which  would  serve  to  substitute  tbe  addition- 
al $6,000  to  Minot  Cnrtis  Brewer  In  lieu  of 
the  legacy  of  $20,000  to  the  testatrix's  daugh- 
ter. 
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The  legacies  are  given  to  two  different 
persons,  and  In  the  absence  of  some  expres- 
doD  of  the  testatrix  serving  to  clearly  show 
her  Intention  that  tlie  giving  of  one  depends 
upon  the  deatructioa  of  the  other,  It  should 
not  be  found  tliat  that  was  her  intention. 

It  seems  to  be  thoroughly  and  finally  set- 
tled as  a  mle  of  construction  of  a  will  that 
the  legacy  or  estate  given  in  the  early  part 
of  a  wUl  cannot  be  revoked,  rescinded  or 
substituted  by  any  subsequent  provision  of 
ihe  will  except  by  the  use  of  language  equal- 
ly dear,  explicit  and  certain  as  the  language 
used  in  conferring  the  first  estate  or  legacy. 
Thornhlll  v.  Hall,  8  Bligh,  N.  S.  88,  6  ESng. 
Rep.  819-887,  2  CI.  &  F.  *22,  6  Bng.  Bep. 
1065-1070. 

Thornhlll  t.  Hall  has  been  followed,  and 
the  role  of  construction  invoked  has  been 
stated  in  similar  language,  in  numerous  cas- 
es in  this  countr7.  Hochstedler  v.  Hochsted- 
ler,  108  Ind.  506,  9  N.  E.  467 ;  BaUey  v.  San- 
ger, 108  Ind.  264,  9  N.  E.  150;  Washbon  v. 
Cope,  144  N.  T.  287,  39  N.  K  388;  Boseboom 
T.  Boseboom,  81  N.  Y.  366;  Collins  v.  Collins, 
40  Ohio  St.  353;  Meacham  v.  Orabam,  98 
Tenn.  190,  39  S.  W.  12;  Rudolph  v.  Rudolph, 
207  lU.  266,  69  N.  K  834,  99  Am.  St.  Rep.  211. 

Without  invoking  the  operation  of  the  cod- 
idl,  the  statute  passed  subsequent  to  the 
making  of  the  will,  and  before  the  death  of 
the  testatrix,  applies  to  and  determines  the 
operation  and  effect  of  the  will  in  question, 
and  carries  over  the  legacy  to  .the  plaintiff's 
mother  to  the  plaintiff  as  her  lineal  descend- 
ant 

The  codicil  effectuates  the  same  result 
even  more  certainly  and  clearly. 

The  testator  had  made  her  original  will  in 
August,  1906,  and  had  therein  given  the  lega- 
cy to  her  daughter  of  |20,000. 

Almost  exactly  two  months  after  the  orig- 
inal will  was  made  the  daughter  died  on 
the  15th  day  of  October,  A.  D.  1908. 

Stiteen  months  after  the  date  of  the  death 
of  her  daughter,  and  eighteen  months  after 
the  date  of  her  original  will,  the  testatrix 
made  and  executed  a  codicil  to  her  will.  In 
this  codicil  the  testatrix  refers  to  her  will 
by  its  date,  and  expressly  republishes,  rati- 
fies and  confirms  the  same. 

In  her  codicil  there  is  no  reference  whatso- 
ever to  the  legacy  given  her  daughter,  and 
the  provision  for  her  daughter  remains  en- 
tirely unaffected  and  unaltered  by  anything 
in  the  codicil. 

The  words  of  her  codicil  go  even  further 
than  the  legal  effect  of  a  republication,  Inas- 
mnch  as  she  expressly  ratifies  and  confirms 
everything  in  her  original  will  except  as  ex- 
I>re8sly  altered  in  the  codicil. 

Ten  months  and  eighteen  days  before  the 
testatrix  made  her  codicil,  the  Legislature 
bad  passed  the  anti-lapslng  statute.  The 
testatrix  may  be  ccmclnsively  presumed  to 
have  known  the  law  relating  to  IJie  lapsing 


of  legacies  as  it  existed  at  the  time  of  her 
codicil.  She,  therefore,  with  a  full  knowl- 
edge that  the  legacy  to  her  daughter  would 
not  and  could  not  lapse,  in  case  Minot  Curtis 
Brewer,  the  son  of  the  legatee,  survived  the 
testatrix,  expressly  ratified  and  confirmed 
the  provision  for  her  daughter  in  the  first 
item  of  her  will. 

There,  therefore,  seems  to  be  no  reasonable 
ground  for  any  argument  against  the  claim  of 
Minot  Curtis  Brewer  to  the  benefit  of  the 
legacy  given  his  mother,  unless  the  testatrix 
has,  in  the  language  of  the  statute,  directed 
otherwise. 

It  is  submitted  that  in  the  case  at  bar  the 
testatrix  has  not  exercised  her  "right  to  di- 
rect otherwise." 

Knowing  at  the  time  she  made  her  codicil 
that  ttie  legacy  to  her  daughter  bad  not  laps- 
ed, in  view  of  the  antl-lapsing  statute  then 
in  operation,  and  having  an  opportunity  in 
her  codicil  to  make  a  direction  in  the  premis- 
es, the  testatrix  made  no  such  direction. 

Not  only  did  the  testatrix  make  no  direc- 
tion otherwise  in  her  codicil,  but  on  the  con- 
trary, she  expressly  ratified  and  confirmed 
the  legacy  tQ  her  daughter  by  her  codicil. 

It  is  respectfully  submitted  that  the  court 
should  render  a  Judgment  in  favor  of  the 
plaintiff  for  $27,000. 

Argument  for  Defendant 

The  fundamental  rule  in  tlie  construction 
of  wills  is  that  the  intention  of  the  testator, 
if  legal,  must  control.  29  A.  &  E.  Enc.  of 
Law  (Ist  Ed.)  336 ;  In  re  Reed's  Estate,  7  Pen- 
newiU,  30,  38,  76  Att.  617;  Jacobs  v.  Wilming- 
ton Trust  Co.,  9  DeL  Ch.  400,  80  Atl.  346-348. 

The  actual  intent  of  the  testatrix  that  Mi- 
not Curtis  Brew«r  should  take  only  $6,000 
in  addition  to  his  absolute  legacy  of  $1,000, 
in  case  the  said  Sarah  H.  Brewer  be  not  liv- 
ing at  the  time  of  decease  of  testatrix,  is 
manifest 

The  testatrix,  by  her  will,  disclosed  in  ex- 
press words  her  intent  as  to  the  amount  the 
said  Minot  Curtis  Brewer  should  receive 
from  her  estate  in  the  event  that  the  said 
Sarah  H.  Brewer  should  die  in  the  lifetime  of 
the  testatrix. 

This  intent  is  clear  without  transposition 
of  the  language  of  the  will  or  interpolating 
additional  words  as  may  be  done.  Cooper  v. 
Cooper,  7  Houst  488,  6U,  612,  31  AU.  1043; 
40  Cyc.  1399. 

The  effect  that  the  death  of  Sarah  H. 
Brewer  is  intended  by  the  testatrix  to  have 
upon  the  portion  of  her  estate  to  be  received 
by  Minot  Curtis  Brewer  is  expressed  by  her 
and  such  intention  is  therefore  not  left  to  in- 
ference or  implication. 

Where  the  testatrix's  intuition  is  plainly 
expressed  in  the  will  the  court  cannot  deduce 
from  the  surrounding  circumstances  an  in- 
tention differing  therefrom.  40  Qyc  1393. 
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The  codicil  to  the  will  makes  no  change  In 
tile  actual  Intent  of  the  testatrix  touching 
the  bequest  to  Minot  Curtis  Brewer  in  the 
event  of  the  death  of  Sarah  H.  Brewer  In 
the  lifetime  of  testatrix,  for  It  expressly  rati- 
fies and  confirms  the  will  except  as  altered 
by  the  codicil  and  no  alteration  is  made  by 
the  codicil  in  the  sum  given  to  Mlnot  Curtis 
Brewer  by  the  will  In  the  event  of  the  death 
of  his  mother  prior  to  testatrix. 

The  Intent  of  the  testatrix  that  Mlnot  Cu^ 
tis  Brewer  should  take  only  $6,000  in  addf- 
tlon  to  his  absolute  legacy  of  $1,000  In  case 
the  said  Sarah  H.  Brewer  be  not  living  at 
the  time  of  decease  of  testatrix,  is  legaL 

It  has  been  established  from  tlie  earliest 
periods  both  in  ecclesiastical  courts  and  in 
«quity  that  unless  the  legatee  survive  the 
testator  the  legacy  Is  extinguished.  Williams 
on  Eicecutors  (6  Amer.  Ed.)  •1204;  Cooch  v. 
'Clark,  8  Del.  Ch.  299,  68  AO.  247. 

The  actual  Intention  of  the  testatrix  is  not 
Inconsistent  with  common  law. 

It  Is  likewise  not  In  conflict  with  the  stat- 
ute of  1909. 

The  codicil, made  after  the  passage  of  the 
statute  did  not  declare  a  new  legal  intention 
for  the  testatrix  touching  her  gifts  to  Mlnot 
Curtis  Brewer,  for  the  general  rule  that  a 
codldl  brings  down  the  will  to  the  date  of  the 
codicil — making  the  will  speak  as  of  that 
date — is  subject  to  the  limitation  that  such 
'republication  does  not  revive  a  bequest  which 
has  lapsed  by  the  death  of  a  legatee.  40  Cyc 
1216;  Jarman  on  Wills,  volume  1,  •200;  29 
A.  &  E.  Enc.  of  Law  (1st  Ed.)  S34;  Doe  v. 
Kett,  4  T.  R.  601-603;  Powys  v.  Mansfield, 
2  Mi.  &  Cr.  359-375;  Drinkwater  v.  Falconer, 
2  "Ves.  Sr.  622-626;  Booker  v.  Allen,  2  Russ. 
'4  Mylne,  270-300;  Langdon  ▼.  Astor's  Execu- 
tors, 16  N.  Y.  9-37;  Mountcashell  v.  Smytli, 
1  Ir.  346-360;  Gibbons  et  al.  v.  Ward,  116 
Ark.  184,  171  S.  W.  00;  Theobald  on  Wills, 
601;    Underbill  on  the  Law  of  Wills,  {  463. 

The  codicil  did  not  declare  a  new  legal  In- 
tention for  the  testatrix  tnuching  her  gifts 
to  Minot  Curtis  Brewer.  As  the  bequest  to 
Sarah  H.  Brewer  lapsed  upon  her  death  and 
as  this  lapsed  legacy  was  not  revived  by  the 
codicil,  the  codicil  does  not  bring  the  bequest 
to  Sarah  H.  Brewer  within  the  grasp  of  the 
act  of  1909. 

But  sudi  a  statute  does  not  apply  where 
the  primary  legatee  died  before  It  was  passed 
or  took  effect.  40  Cyc.  1939;  18  A.  &  E.  Enc. 
of  Law  (2d  Ed.)  757;  Jarman  on  Wills,  vol- 
ume 1,  ^353;  Relchle  v.  Steltz  et  al.,  64  N.  J. 
Eq.  789,  56  Atl.  741;  Murphy  v.  McKeon,  53 
N.  J.  Bq.  406,  32  Atl.  374;  Wilde  v.  Reynolds, 
6  Notes  of  Cases,  1;  Winter  v.  Winter,  5 
Hare,  306,  26  Eng.  Ch.  306,  67  Eng.  Rep.  929; 
Smith  V.  Clemson,  6  Roust.  171. 

The  legacy  being  gone  at  the  thne  of  the 
passage  of  the  act  It  was  not  revived  by  It 
36  Cyc.  1205. 


Even  if  the  statute  did  apply  It  saves  to 
"every  testator  the  right  to  direct  otherwise." 

The  testatrix  did  by  her  will  "direct  other- 
wise." 

Statutes  against  lapse  are  not  statutes  of 
construction  and  do  not  and  were  not  intend- 
ed to  have  any  bearing  upon  the  Interpreta- 
tion of  wUls.  The  wlU  must  be  first  constru- 
ed and  the  Intent  found  before  the  statute 
may  be  applied.  Harrison's  Estate,  202  Pa. 
331,  51  AO.  976;  Galloway  r.  Babb,  77  N.  H. 
259,  90  Atl.  968;  CampbeU  v.  Clark,  64  N.  H. 
328, 10  Att.  702. 

A  mere  Inspection  of  the  will  discloaes  tbat 
the  testatrix  Intended  to  give  to  her  grand- 
son, Mlnot  Curtis  Brewer,  $7,000  In  tile  event 
of  the  decease  of  his  mother  In  the  lifetime 
of  the  testatrix.  The  statute,  in  such  event, 
likewise  gives  to  the  said  Minot  Curtis  Brew- 
er $20,000.  The  testatrix  provided  other- 
wise than  the  statute  provides.  Under  tbe 
very  words  of  the  statute  the  provision  made 
by  the  statute  falls  and  tbat  made  by  the 
testatrix  prevails.  Vogel  et  at  v.  Turnt  110 
Md.  192,  72  Aa  661,  662. 

Direction  may  be  given  in  a  will  by  Implini- 
tlon  as  certainly  as  by  ■explicit  instrnetlons. 
CaWer  v.  Curry,  17  B.  I.  610-616,  24  AU.  lOS- 
105. 

The  Intent  of  the  testatrix  that  Minot  Cur- 
tis Brewer  should  take  only  $6,000  in  addi- 
tion to  his  absolute  legacy  of  $1,(W0  in  ease 
the  said  Sarah  H.  Brewer  should  not  be  liv- 
ing at  the  time  of  the  decease  of  testatrix 
is  therefore  not  In  conflict  with  any  rule  or 
maxim  of  law,  from  which  It  follows  that  the 
actual  Intent  of  the  testatrix  to  that  effect 
prevails  and  the  plaintiff  Is  not  entitled  to 
the  sum  of  $20,000. 

Judgment  should  be  entered  In  favor  of  the 
plaintiff  for  $7,000  and  costs  under  the  terms 
of  the  case  stated. 

Counsel  for  plalntlfl!  contended  In  reply: 

That  It  has  been  held,  construing  tbe  par- 
ticular language  of  a  particular  statute,  that 
the  particular  act  under  discussion  did  noc 
apply  in  tbe  case  then  before  the  court,  where 
tbe  primary  legatee  bad  died  prior  to  the 
passage  of  the  act;  but  It  was  so  held,  not 
because  there  was  any  peculiar  effect  in  tbe 
death  of  tbe  primary  legatee,  but  solely  and 
simply  because  tbe  language  of  the  act  fixed 
tbe  death  of  the  primary  legatee  In  that  par- 
ticular instance  as  the  time  when  the  statute 
took  effect 

That  in  every  case  under  discussion  the 
court  has  given  the  statute  the  widest  inter- 
pretation possible  under  tbe  language  of  tbe 
act ;  and,  in  tbe  cases  on  which  tbe  defend- 
ant relies,  tbe  court  picked  out  the  death  of 
the  primary  legatee  aa  the  date  when  the 
act  went  into  operation  mer^  because  tn 
that  particular  case  it  was  tbe  date  which 
would  give  tbe  widest  application  to  the  t<^- 

That  the  language  of  the  Delaware  statute 
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!s  radically  Stfferent  from  the  EngUeb  act, 
or  the  acts  of  the  state  of  New  Jers^  and  of 
tbe  state  of  P^maylTanla,  relied  upon  by  the 
defendant 

niat  an  examination  discloses  the  fact 
ihat  the  text  of  40  Oye.  1839,  Is  supported  by 
riro  cases  from  New'  Jersey,  construing  the 
New  Jersey  statute,  and  one  ISnglish  case, 
construing  the  English  statute. 

Mr.  Jarman  In  his  work  on  Wills,  vol.  1, 
*353,  does  not  attempt  to  lay  down  any  gener- 
al rale,  but  refers  specifically  to  section  33  of 
tlie  English  statute.  Bo  far  as  the  language 
of  the  English  statute  is  concerned,  there  can 
be  no  question  that  it  would  not  have  applied 
in  the  case  at  bar. 

In  Selchle  v.  Steilz,  64  N.  J.  Eq.  789,  66 
AtL  741,  following  Murphy  v.  McKeon,  68  N. 
J.  £q.  406,  32  AU.  374,  the  same  question  was 
not  before  the  New  Jersey  court  as  is  before 
this  court,  because  of  the  difference  in  tbe 
language  of  tlie  statutes.  ■ 

The  court,  faced  with  the  necessity  of  glT- 
5ng  some  effect  to  the  words  "shall  die,"  held 
that  they  referred  to  tbe  death  of  the  legatee 
and  not  to  the  making  of  the  will.  , 

The  court  felt  compelled  by  .the  language 
of  the  act  to  say  that  the  only  limitation  on 
tbe  application  of  the  act  was  that  tbe  pri- 
mary legatee  should  be  alive  at  the  date  of 
the  passage  of  the  act,  because  of  the  words 
of  the  statute,  "whenever  any  estate  shall  or 
may  be  devised  to  a  brother  who  shall  die." 

The  Delaware  statute.  In  order  to  cover 
all  cases,  used  entirely  different  language,  so 
that  tbe  court  could  give  it  a  wide  construc- 
tion. 

The  Delaware  act  approaches  the  problem 
from  the  side  of  the  interpretation  and  ef- 
fect to  be  given  to  a  testator's  will,  and  pro- 
vides for  the  construction  to  be  given  to  the 
will  of  "any  testator  dying  after  the  approval 
of  this  act" 

Presumably  the  lawmakers,  having  in 
mind  the  necessity  of  providing  a  complete 
remedy,  provided  for  the  interpretation  that 
tbe  courts  should  place  upon  all  wills  where 
tbe  testator  died  after  the  passage  of  tbe  act 

Hie  same  remarks  are  applicable  to  the 
Blnglish  cases  as  were  applicable  to  tbe  New 
Jersey  cases. 

The  significant  part  of  the  EngUsh  decision 
Is  that  tbe  court  placed  the  construction  upon 
the  Words  which  referred  to  the  primary  lega- 
tee, to  wit,  "shall  die,"  attempting,  however, 
and  expressly  stating  that  it  was  the  duty  and 
object  of  the  court,  to  extend  this  act  as  far 
as  possible  to  accomplish  the  purpose  which 
It  was  intended  to  accomplish. 

Xot  one  single  decision  quoted  by  the  de- 
fendant is  based  upon  the  theory  suggested 
by  the  defendant,  that  the  statute  is  only  in- 
tended to  prevent  a  lapse  in  a  legacy  that 
was  valid  at  the  time  the  act  was  passed,  but 
bad  DO  effect  to  revive  a  legacy  that  was  void 


and  had  been  practically  read  out  of 'the  will 
before  the  act  was  passed.  In  fact  this  theo- 
ry was  expressly  repudiated  in  the  decisions 
and  in  the  New  Jersey  case. 

The  case  of  Smith  v.  Clemson,  6  Houst  171, 
is  not  a  question  of  lapsing  of  a  legacy  but 
the  question  of  the  ri|^t  of  a  married  woman 
to  make  a  wiU. 

It  must  be  borne  in  mind  that  every  single 
one  of  the  cases,  dted  by  defendant  on  this 
subject,  have  turned  upon  the  language  of  the 
act  under  consideration,  and  the  courts  have 
leaned  toward  the  construction  which  gave 
the  act  the  widest  aiH>Ucation. 

The  case  of  Martlndale  v.  Warner,  16  Pa. 
471,  admitted  freely  tbe  right  of  the  Legis- 
lature to  pass  an  act  which  would  apply  to 
wills  made  before  the  date  of  the  act,  but 
held,  in  view  of  the  language  that  it  only  ap- 
plied to  wills  made  after  the  date  of  the  pas- 
sage of  the  act  because  it  said,  "No  devise  or 
legacy  hereafter  made." 

The  field  intended  to  be  covered  by  the  stat- 
ute is  clearly  the  entire  time  preceding  tbe 
date  of  the  death  of  the  testator,  not  only  be- 
fore, but  after  the  making  of  the  wllL  Not 
only  does  the  statute  intend  to  save  what 
might  possibly  be  styled  live  legacies,  but 
also  legacies  which  were  void  from  their  crea- 
tion, by  the  making  of  the  will  of  the  testa- 
tor, by  reason  of  the  death  of  the  legatee  be- 
fore the  wUl  was  made.  Nutter  v.  Vickety; 
64  Me.  490;  Barnes  v.  Huson,  60  Barb.  (N.  T.) 
688;  Mlnter's  Appeal,  40  Pa.  Ill;  Wildberger 
T.  Cheek's  Executors,  94  Va.  619,  27  8.  E.  441. 

As  to  the  suggestlOQ  that  the  republication 
of  the  will  after  the  date  of  the  statute  did 
not  serve  to  revive  a  bequest  which  had  laps- 
ed by  the  death  of  the  legatee,  our  reply  is: 

(a)  Tbe  plaintiff  does  not  rely  merely  upon 
the  fact  of  republication,  but  upon  the  ex- 
press direction  and  provision  in  tbe  codicil 
of  the  testatrix  "hereby  ratifying  and  con- 
firming my  said  will  except  as  herein  alter- 
ed," whereby  the  testatrix  expressly  affirmed 
the  prorisions  in  controversy  in  this  suit. 

(b)  That  at  the  tlme'the  testatrix  made  her 
codicil  tbe  statute  was  in  full  operation  un- 
der wblcb  tbe  legacy  to  Mrs.  Brewer  was 
not  a  dead  but  a  living  legacy,  the  statute 
having  already  affected  it;  therefore,  even  If 
there  had  not  been  words  of  ratification  and 
confirmation  In  tbe  codicil,  the  full  operation 
of  a  republication  could  have  taken  effect 
upon  a  legacy  which,  under  the  statute,  had 
not  lapsed.  The  court  is  expressly  directed 
by  the  statute  not  to  consider  a  legacy  like 
the  one  in  dispute  as  lapsed  or  void,  the 
words  of  the  statute  being  "that  no  devise  or 
legacy  •  •  •  shall  be  deemed  or  held  tA 
lapse  or  became  void." 

(c)  Upon  the  authorities  the  statute  in 
question  renders  the  argument  of  the  plain- 
tiff complete  and  conclusive  without  reliance 
upon  the  republication  and  ratification  of  the 
original  will  by  the  codiclL 
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The  argnment  of  OMtlisd  for  the  defendant 
as  to  the  intent  of  the  testatrix  must  be  held 
and  considered  futile  in  the  face  of  the  clear 
and  positive  language  of  the  Ddaware  stat- 
ute. 

The  statute  In  question  imposes  on  legadee 
which  would  otherwise  be  void,  or  which 
would  otherwise  lapse,  an  operation  under 
which  lineal  descendants  of  legatees  or  dev- 
isees shall  have  the  benefit  thereof.  The 
matter  before  the  court  simply  involves  the 
construction  and  application  of  a  statute  to 
the  will  of  a  decedent.  This  point  is  suggest- 
ed without  in  any  respect  abandoning  the 
position  of  the  plalntift  that  the  testatrix 
knew  of  the  operation  of  the  statute  upon  the 
l^acy  to  Mrs.  Brewer,  and  actually  intended 
that  the  statute  should  apply  to  such  legacy. 

The  contention  that  the  giving  of  the  lega- 
cies to  Mtnot  Curtis  Brewer  is  such  an  in- 
dication of  the  intent  of  the  testatrix  that  he 
should  have  so  much  and  no  more,  and  that  it 
amounted  to  an  express  direction  that  the 
antl-lapsing  statute  should  not  operate  on  the 
legacy  to  Mrs.  Brewer,  is  entirely  too  broad ; 
for  the  reason  that  the  giving  of  such  legacy 
cannot  reasonably  be  construed  as  any  evi- 
dence whatsoever  of  an  intent  to  debar  plaln- 
tifl  from  the  benefits  of  tine  antl-lapsing 
statute 

The  phrase  "to  direct  otherwise"  should 
not  be  interpreted  by  the  court  as  being  the 
equivalfflit  merely  of  an  intimation,  or  im- 
plication, or  of  a  possibility  or  even  a  proba- 
biUty  of  a  testator's  Intention,  that  the  antl- 
lapsing  statute  should  not  operate  in  a  par- 
ticular case.  Such  an  interpretation  and  ap- 
plication of  the  statute  would  nullify  its  effi- 
cacy and  value,  and  send  the  court,  in  each 
case  that  shall  come  before  it,  on  a  hunt 
through  the  wUl  for  some  possible  or  prob- 
able inconsistency  therein  with  an  intent 
that  the  statute  should  be  operative.  The 
statute  is  a  remedial  one,  and,  as  frequently 
observed  by  the  courts,  should  be  liberally 
construed  and  applied,  to  effect  its  lnt«it. 

The  testatrix,  at  the  time  she  made  her 
codicil,  subsequent  to  the  passage  of  the  stat- 
ute, had  a  full  opportunity  to  exercise  her 
right  and  desire,  If  she  had  bad  such  a  desire, 
to  direct  that  the  statute  should  not  apply, 
she  did  no  such  thing,  but  on  the  contrary 
reaffirmed  her  legacy  to  Mrs.  Brewer. 

In  reply,  counsel  for  the  defendant  con- 
tended that  the  statute  does  not  apply  be- 
cause the  legacy  had  lapsed  before  the  en- 
actment thereof. 

The  statute  does  not  make  wills  but  op- 
erates only  upon  them.  The  legacy  in  ques- 
tion lapsed  prior  to  the  passage  of  the  act 
A  lapsed  legacy  is  an  extinguished  legacy 
rwnUams  on  Executors  [6th  Am.  Ed.]  •1204) 
and  is  no  part  of  the  will  Itself  after  such 
lapse  (UnderhUl  on  WUls,  i  453). 

The  ratio  decidendi  of  the  cases  cited  by 


us  is  not  restricted  to  fli«  narronr  ground  sug- 
gested by  the  idalntiff;  particularly  is  this 
true  of  Wild  v.  Reynolds,  6  Notes  of  Cases, 
1 ;  Martindale  v.  Warner,  15  Pa.  471;  Beicble 
v.  Steitz  et  al.,  04  N.  J.  Dq.  789,  66  Atl.  741. 
There  is  as  much  futurity  in  tke  words  "sball 
leave  issue"  and  other  similar  phrases  in 
the  Delaware  act  as  there  Is  in  the  wotds 
"shall  die"  of  the  acts  construed  in  the  cases 
dted. 

Plaintiff  contends  that  the  act  of  1909  op- 
orated  upon  legacies  void  at  common  lavr. 
No  void  legacy  is  Involved  in  this  controversy. 
When  at  the  death  of  Mrs.  Brewer  the  legacy 
to  her  lapsed,  there  was  no  legacy  left  either 
void  or  otherwise,  and  consequently  there 
was  nothing  in  existence  at  the  time  of  the 
passage  of  the  statute  on  which  the  statute 
could  operate. 

The  statute  does  not  apply  in  any  event 
where  the  testatrix  "directs  otherwise";  i.  e., 
discloses  an  Intent  to  the  contrary.  This 
Mrs.  Curtis  did  (1)  In  expressly  providing 
what  share  of  her  whole  estate  Minot  Curtis 
Brewer,  the  issue  of  her  daughter  and  lega- 
tee, should  take  upon  the  death  of  said 
daughter  and  legatee  in  the  lifetime  of  the 
testatrix;  (2)  by  her  codicil  after  the  death 
of  her  daughter.  Realizing  that  the  said 
Minot  Curtis  Brewer  would  receive  under 
her  will  only  $7,000,  she  gave  additional  be- 
quests to  his  famUy  by  her  codicil  which  be- 
quests are  inconsistent  with  an  intent  that 
the  said  Minot  Curtis  Brewer  should  take 
the  sum  of  $27,000  from  her  estate. 

In  brief  it  is  submitted  that  the  point  in 
this  case  which  determines  the  Judgment  of 
the  court  is  the  intent  of  the  testatrix.  That 
intent  the  testatrix  did  not  leave  to  inference 
or  construction  but  was  expressly  stated  by 
her  thus: 

''in  case  my  said  daughter  be  not  living  at  the 
time  of  my  decease  I  give  to  him  iii  addition  to 
the  above  legacy  the  sum  of  six  thousand  dol- 
lars." 

BOTCE,  J.,  deliverhig  the  <q;>inlon  of  the 
court: 

This  is  a  case  stated  in  assumpsit  for  a 
legacy.  The  question  is  whether  the  plaintiff, 
Minot  C.  Brewer,  is  entitled  to  the  sum  of 
$27,000  or  the  sum  of  $7,000  under  the  wiU 
of  his  grandmother,  Adallne  H.  Curtis,  lately 
of  White  Clay  Creek  hundred,  who  departed 
this  life,  August  23,  1917,  possessed  of  an  es- 
tate of  personal  property  amounting  to  $55,- 
135.59. 

The  deceased  left  as  her  next  of  kin  the 
plaintiff,  who  Is  the  surviving  child  of  Sarah 
u.  Brewer,  now  deceased,  a  daughter  of  the 
said  Adallne  H.  Curtis,  and  a  son,  Walter 
C.  Curtis,  who  as  the  executor  of  the  last 
will  and  testament  of  the  said  Adallne  H. 
Curtis  is  the  defendant  in  this  action.  The 
facts  are  as  follows: 

Adallne  H.  Curtis  made  her  original  will. 
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under  date  of  August  IS,  1908,  wherein  and 
whereby  she  provided  Inter  alia: 

"1.  I  give  to  my  daughter,  Sarah  H.  Brewer, 
wife  of  AUyn  Brewer,  the  sum  of  twenty  thon- 
Mnd  doUan  ($20,000). 

"2.  I  giTe  to  my  grandson,  Minot  Curtis 
Brewer,  the  sum  of  one  thousand  dollars  ($!,• 
OOO),  and  in  case  my  said  daughter  be  not  liv- 
ing  at  the  time  of  my  decease,  I  give  to  him  in 
addition  to  the  above  legacy  the  sum  of  six 
thousand  doUara  ($6,000)." 

The  said  Sarah  H.  Brewer,  legatee  in  the 
first  item  of  the  wUl,  died  October  IS,  1908, 
leaving  as  her  issue,  Minot  Curtis  Brewer, 
the  plalntur. 

At  the  time  of  the  decease  of  the  said  Sa- 
rah H.  Brewer  there  was  in  this  state  no  stat- 
ute to  prevent  the  lapsing  of  -sudi  a  legacy 
as  that  bequeathed  in  the  first  item  of  the 
said  will,  but  by  an  act,  approved  March  IS, 
1909,  entitled.  "An  act  to  prevent  tlie  lapsing 
of  certain  devises,  and  legades,"  it  was  pro- 
vided: 

"Section  1.  That  no  devise  or  legacy  in  favor 
of  a  child  or  other  lineal  descendant  of  any  tes- 
tator dying  after  the  approval  of  this  act,  shall 
I  be  deemed  or  held  to  lapse  or  become  void,  by 
reason  of  the  decease  of  such  devisee  or  legatee, 
in  the  lifetime  of  the  testator,  if  such  devisee  or 
legatee  shall  leave  issue  surviving  the  testator; 
bat  such  devise  or  legacy  shall  be  good  and 
available  in  favor  of  such  surviving  issue,  with 
'  like  effect  as  if  such  devisee  or  legatee  had  sur- 
I  vived  the  testator,  saving  always  to  every  tes- 
j       tator  the  right  to  direct  otherwise.    •    •    ••• 

Bev.  Code  1915,  {  8389. 
I 

On  Febmarr  8,  1910,  tiie  said  Adallne  H. 
Curtis  made  a  codicil  to  her  said  will,  ratify- 
ing and  confirming  the  same,  but  making  the 
following  additional  bequests: 

"First  I  give  to  Alice  V.  Brewer,  wife  of  my 
grandson  Minot  O.  Brewer,  the  sum  of  two  tiiou- 
sand  dollars. 

"Second.  I  give  to  Walter  C.  Brewer,  my 
(treat  grandson,  the  son  of  the  said  Minot  C. 
Brewer,  the  sum  of  five  hundred  dollars." 

For  the  plaintiff  it  is  contended  that  the 
case  at  bar  comes  within  the  antl-lapsing 
statute,  and  that  plaintiff  is  entitled  not  only 
to  the  $7,(XX>  bequeadied  to  him  by  the  second 
item  of  the  will,  but  also  to  the  sum  of  $20,- 
000  bequeathed  to.his  mother  by  the  first  item 
of  the  wllL  This  contention  is  based:  First, 
upon  the  original  will  alone  without  any  aid 
or  benefit  from  the  codicil  and  republication 
of  the  will;  and,  second.  It  is  argued  that  the 
codicil  effectuates  tli^  same  result  For  the 
defendant  it  is  contended  that  it  is  the  mani- 
fest Intention  of  the  testatrix  that  the  plain- 
tiff should  take  only  |6,000  in  addition  to  his 
absolute  legacy  of  fl,000. 

[1,2]  We  think  It  true  that  the  object  of 
the  act  of  March,  15,  1909,  was  to  regulate 
tbe  construction  of  wills,  and  that  the  will 


of  the  testatrix,  not  taking  effect  until  ber 
deatli,  must  come  under  the  Influence  of  the 
act  But  at  the  same  time  we  are  of  the 
opinion  that  the  testatrix  has  expressly  di- 
dected  what  amount  of  ber  property  the 
plaintiff  should  receive  in  case  ber  daughter 
should  be  not  living  at  the  time  of  her  de- 
cease. The  words  of  the  testatrix  in  the 
second  item  of  her  will  are  sufficient  to  pre- 
clude the  construction  contended  for  by  the 
plaintiff.    The  testatrix  expressly  says: 

"In  case  my  said  daughter  be  not  living  at 
the  time  of  my  decease,  I  give  to  him"  (the 
plaintiff)  "in  addition  to  the  above  legacy  the 
sum  of  six  thousand  dollars.'.' 

The  very  words  "in  addition  to  the  above 
legacy"  limit  the  bequest  as  clearly  as  if  tbe 
testatrix  had  expressly  directed  that  tbe 
legacy  to  her  daughter,  Sarah  H.  Brewer, 
should  lapse.  The  testatrix  contemplated 
the  possible  death  of  her  daughter  and  made 
express  provision  therefor.  Her  codidl  in  no 
way  changed  this  express  provision.  And  it 
may  be  assumed  that  she  did  not  revoke  tbe 
bequest  to  her  daughter  because  she  had  al- 
ready made  definite  provision  in  case  her 
daughter  should  not  be  living  at  the  time  of 
ber  decease. 

It  is  the  opinion  of  the  court,  under  the  law 
and  facts  of  this  case  that  the  plaintiff,  Mi- 
not Curtis  Brewer,  is  not  entitled  to  have 
paid  to  him  tbe  said  sum  of  $20,000,  given 
and  bequeathed  in  said  last  will  and  testa- 
ment to  the  said  Sarah  EC.  Brewer,  but  that 
he  is  entitled  to  be  paid  by  the  defendant, 
Walter  C.  Curtis,  executor  of  the  said  last 
will  and  testament,  tbe  sum  of  $7,(X)0.  Judg- 
ment is  accordingly  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
said  sum  of  $7,000  and  for  the  costs  of  this 
suit 


MORRISON  V.  MONTOOBfEBT. 

(Superior  Court  of  Delaware.    New  Castle. 
Nov.  25,  1918.) 

Justices  of  the  Peacb  €=»160(6) — Review— 
Sebvice  of  Summons. 
Where  defendant  in  an  action  before  a  jus- 
tice entered  an  appeal,  It  became  necessary 
that  respondent  be  summoned  to  appear  and 
answer,  in  view  of  Rev.  Code  1916,  f  4036,  and 
on  return  of  summons  non  est  inventus  an  alias 
summons  should  have  been  issued  at  least  be- 
fore the  next  term,  the  failure  to  secure  which 
amounts  to  neglect  to  prosecute,  and  authorizes 
dismissaL 

Action  by  Harry  Montgomery  against  Ju- 
lia C  Morrison  before  a  justice  of  the  peace. 
Judgment  for  plaintiff,  and  defendant  m- 
peals.  On  motion  to  dismiss  tbe  appeal.  Ai« 
peal  dismissed. 
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BOYC!E  and  RICE,  JJ.,  sitting. 

Artemas  Smitb,  ot  WUmlogtoo,  for  appel- 
lant. 
J.  O.  Green,  of  Wilmington,  for  respondent 

Special  appearance  by  respondent's  attor- 
ney for  the  purpose  of  moving  that  the  ap- 
peal be  dismissed  for  the  reason  that  the  ap- 
pellant had  neglected  to  prosecute  It. 

It  appeared  that  the  appeal  was  duly  en- 
tered on  SatuMay  next  preceding  Monday, 
the  first  day  of  the  succeeding  term  of  conrt 

Summons  was  Issued  to  the  sheriff  for 
summoning  the  respondent,  returnable  on 
the  first  day  of  said  term,  and  the  sheriff 
made  return  thereon  of  non  est  Inventus. 
No  alias  summons  was  issued.  At  the  time 
the  motion  to  dismiss  the  appeal  was  made, 
at  the  second  term,  the  respondent  had  not 
been  summoned  to  appear  and  answer  the 
appeal  contrary  to  Rev.  Code  1916,  {  4036. 

Counsel  for  appellant  contended  that  the 
respondent  bad  notice  of  the  appeal  from  the 
docket  entry  of  the  prothcmotary  mling  him 
to  file  narr. 

BOTCE,  3.  The  defendant  In  the  action 
before  the  Justice,  having  entered  an  appeal 
in  this  court,  it  became  necessary  that  the 
respondent  should  be  summoned  to  appear 
and  answer  the  appeal.  On  the  return  of  the 
summons  with  the  sheriff's  return  thereon  of 
non  est  inventus,  an  alias  summons  should 
have  been  Issued,  at  least  before  the  next 
term.  2  Woolley,  Del.  Prac.  i  1427.  It  Is  too 
late  to  do  so  now.  This  failure  amounts  to 
neglect  to  prosecute  the  appeal.  It  Is,  there- 
fore, dismissed,  and  the  protbonotary  Is  di- 
rected to  remit  the  record  to  the  Justice  and 
enter  judgment  for  the  respondent  for  costs. 


STATE  V.  HANDY. 

(Court  of  General  Sessions  of  Delaware.    New 
CasUe.    Nov.  18,  1918.) 

Poisons  ds>4—  Stattttobt   Reoulatiohs — 

"Dispose  of." 
Rev.  Code  1915,  i  3595,  declaring  it  an  of- 
fense to  sell  or  in  any  way  "dispose  of  mor- 
phinek   etc.,   includes   famishing   without    sale. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dis- 
pose of.] 

RICE,  J.,  sitting. 

David  J.  Relnhardt,  Atty.  Gen.,  for  the 
State. 

Leonard  EX  Wales,  of  Wilmington,  for  the 
accused. 

Eleanor  Handy  was  indicted  and  tried  for 
violating  the  Drug  Act,  Rev.  Code  1915,  S 


359S.    Verdict  not  guaty.    See  State  r.  Roth- 
man,  105  Atl.  427. 

The  coont  In  the  indictment  relied  on  by 
the  Attorney-General  charged: 

"That  Eleanor  Handy  •  •  •  unlawfully 
did  dispose  of  by  furnishing  to  one  Jesse  Redden 
a  compound  of  morphine,  commonly  called  hero- 
in, the  said  Jesse  Redden  not  being  a  licensed 
physician,  or  the  said  disjposition  to  the  said 
Jesse  Redden  not  being  on  the  authority  of  a  cer- 
tificate of  a  duly  licensed  physician.    •    •    •" 

The  State  Introduced  evidence  to  show  that 
while  the  accused  was  standing  on  the  side- 
walk outside  a  poolroom  waiting  for  F.,  Bed- 
den  came  up  and  gave  her  two  quarters  with 
which  to  get  some  heroin,  telling  her  that  be 
was  going  to  treat  her ;  that  she  obtained  the 
heroin  and  returned  with  it,  after  whidi  she. 
Redden  and  F.  went  to  a  room  where  Red- 
den spread  the  heroin  on  a  card  and  both  he 
and  she  used  some  of  it,  by  snuffing  it  up  the 
nose.  It  was  also  shown  that  heroin  Is  a 
compound  of  morphine. 

Counsel  for  the  accused  moved  that  the 
court  Instruct  the  Jury  to  return  a  verdict  of 
not  guilty,  on  the  ground  that  the  lang^iage 
of  the  statute,  "sell,  or  in  any  way  dispose 
of  did  not  comprehend  or  include  the  lan- 
guage of  the  indictment,  "dispose  of  by  fur- 
nishing." 

RICE,  J.  The  question  is  solely  whether 
the  language  of  the  statute  is  sufficiently  gen- 
eral to  include  the  word  "furnish."  I  tlilnk 
that  the  language  of  the  statute  "in  any  way 
dispose  of  is  sufficiently  comprehensive  to 
Include  the  word  "furnish,"  and  that  to  "in 
any  way  dispose  of  means  to  "furnish"  in 
any  way,  and  means  more  than  to  dl£{>ose  of 
by  sale.    The  motion  Is  refused. 

The  accused  was  the  only  witness  in  de- 
fense. Her  testimony  did  not  differ  material- 
ly from  that  introduced  by  the  State.  The 
court  was  requested  to  charge  the  Jury: 

That  the  Act  of  liarch  17,  1918,  as  orig- 
inally passed,  and  as  later  embodied  in  the 
present  Code  and  by  its  adoption  re-enacted 
in  its  entirety,  is  "An  Act  Regulating  the 
Sale  of  Certain  Drugs  and  Poisons,"  and  mnst 
be  so  construed.  It  prohibits  the  selling,  dis- 
pensing and  furnishing  of  the  drugs  thereia 
mentioned,  or  any  of  their  compounds,  but 
does  not  prohibit  the  use  of  same  by  any  one, 
nor  does  it  prohibit  the  keeping  or  having 
same  la  one's  possession. 

"A  penal  statute  will  not  be  «xt«ided  by  im- 
plication or  construction  to  cases  which  may 
be  within  the  mischief  which  the  statute  was 
designed  to  cure,  if  they  are  not  at  the  same 
time  within  the  limits  of  the  act  fairly  and  rea- 
sonably interpreted.  Hence  an  act  not  express- 
ly prohibited  by  such  a  statute  cannot  be  reach- 
ed by  it,  merely  because  it  resembles  the  offenses 
provided  against,  or  may  be  equally  and  in  the 
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same  way  denoralinAg  or  injarious."    StaM  v. 
Peo,  1  Pennewill.  62S,  42  Atl.  eZSt. 

It  the  Jury  believe  from  the  testtmony  that 
the  accused  was  not  a  dealer  or  trafficker, 
within  the  contemplation  of  the  statute  and 
that  she  did  not  furnish  heroin  or  dispose 
of  it  by  selling  or  furnishing,  to  Jesse  Red- 
den, as  a  dealer  or  trafficker  tberdn,  their 
rerdict  should  be  "not  guilty." 

If  the  jury  believe  that  the  heroin  was  pur- 
chased by  the  accused,  at  the  request  of  Jes- 
se Redden^  for  their  mutual  use,  or  as  a 
treat,  with  money  supplied  by  Bedden  for 
such  purpose,  the  accused  did  not  dispose  of 
by  sale,  or  furnish,  the  heroin  to  Bedden 
within  the  meaning  and  contemplation  of  the 
statute  and  Is  entitled  to  an  acquittal, 

RICE,  J.,  charged  the  jury  In  part: 
•  •  •  The  real  question  seems  to  be 
whether  the  accused  "did  dispose  of  by  fur- 
nishing" to  Jesse  Redden,  heroin,  a  compound 
of  morphine.  Xhe  indictment  charges  that 
the  accused  "did  dispose  of  by  furnishing." 
The  words  of  the  statute  are  "or  In  any  way 
dispose  of  to  any  person."  You  may  readily 
see  that  the  words  are  very  general  ones, 
and  that  the  language  of  the  Indictment  "dis- 
pose of  by  furnishing"  might  well  come  with- 
in the  meaning  of  the  language  of  the  stat- 
ute "or  In  any  way  dispose  of  to  any  per- 
eoa"  The  question  for  you  to  determine  is 
whether,  under  the  facts  In  this  case,  the 
accused  did  in  any  way  dispose  of  heroin,  a 
compoimd  of  morphine^  to  the  prosecuting 
witness,  Jesse  Redden.  •  •  • 
Verdict  not  guilty. 


STATE  T.  ROTHMAN. 

(Conrt  of  General  Sessions  of  Delaware.    New 
Castle.    Nov.  18,  1918.) 

Poisons   «=»4— Statutobt   Rboulations— 

"Disposi  or.** 
One  who,  owning  and  having  in  his  posses- 
lion  a  compound  of  morphine,  permits  another 
to  have  or  use  it,  "disposes  of  it  in  contraven- 
tion of  Rev.  Code  1915,  |  3585. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dis- 
pose of.l 

BOTCE,  J.,  Bitting. 

P.  Warren  Green,  Deputy  Atty.  Gen.,  for 
the  State. 


Jamee  Saulsbury,  of  Wilmington,  for  the 
accused. 

John  Rothman  was  Indicted  and  tried  for 
violating  the  Drug  Act,  Rev.  Code  1915,  { 
3595.  Verdict  guilty.  Sea  State  v.  Bandy. 
105  AtL  426. 

The  statute  provides: 

"Whoever  shall  sell,  or  in  any  way  dispose 
of  to  any  person,  mori^ine,  opium,  cocaine, 
chloral-hydrate,  or  any  of  their  compounds,  ex- 
cept to  a  licensed  physician,  or  on  the  authority 
of    a    certificate   of    such   licensed    physidan. 


Tlie  count  in  the  Indictment  relied  on 
charged  that  John  Rothman  imlawfully  did 
dispose  of  by  furnishing  to  one  John  Barnes 
a  compound  of  morphine,  commonly  called 
heroin.    •    •    » 

The  proof  was  that  Barnes  and  Rothman 
roomed  together ;  that  the  latter  owned,  had 
in  his  possession  and  used  heroin  in  his  room ; 
that  on  the  28th  day  of  September,  A.  D. 
1918,  Barnes,  in  their  room.  In  the  presence 
of,  and  with  the  knowledge  and  acquiescence 
of  Rothman  took  a  "shot"  of  heroin  In  his 
arm  by  means  of  a  hypodermic  needle  which 
also  belonged  to  Rothman.  Barnes  was  not  a 
licensed  physician,  nor  did  he  have  the  au- 
thority of  a  certificate  of  a  i^ysldan  for  pro- 
curing the  heroin  from  Rothman. 

It  was  shown  by  expert  testimony  that 
heroin  is  a  compound  of  morphine. 

When  the  D^uty  Attorney-General  rested, 
counsel  for  the  accused  moved  for  binding 
Instructions  to  the  jury  to  return  a  verdict 
of  not  guilty  on  the  groimd  that  the  State 
had  failed  to  show  that  Rothman  owned  the 
heroin  used  by  Barnes  or  that  he  either  sold 
or  disposed  of  heroin  to  Barnes.  The  case 
was  submitted  to  the  Jury  without  further 
testimony  after  the  charge  of  the  court 

BOTCE,  J.,  charged  the  jury  In  part: 
Whoever  has  heroin  in  bis  possession  and 
permits  another,  not  being  a  licensed  physi- 
cian, or  without  the  authority  of  a  certificate 
of  a  duly  licensed  physician,  to  have  or  use 
heroin,  unlawfully  disi>oses  of  the  same  with- 
in legislative  Intendment.  If  you  'find  from 
the  evidence  that  Rothman  owned  and  bad 
heroin  in  his  possession  in  the  room  occupied 
by  him  and  Barnes,  and  knowingly  in  his 
presence  permitted  Barnes  to  use  It  In  his 
arm,  then  Rothman  disposed  of  the  poisonous 
drug  within  the  meaning  of  and  contrary  to 
the  statute.  •  •  • 
Verdict  guilty. 
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SEED  ▼.  OUESSFORD. 

(Superior   Court   of   Delaware.     New   Castle. 
Nov.  18,  1918.) 

1.  Justices  of  the  Pkace  «=338(3)— Juris- 
diction—Tbesp  ass. 

Under  Rev.  Code  1»15,  {  4062,  conferring 
upon  justice  courts  jurisdiction  of  actions  of 
trespass  for  direct  and  immediate  injuries  in  de- 
stroying personal  property,  a  complaint  that 
defendant  overtook  plaintiff  upon  a  highway 
"and  with  force  and  arms  drove"  defendant's 
automobile  into  plaintiff's  automobile  "with 
great  force,"  breaking  and  damaging  plaintiff's 
automobile  in  the  sum  of  $150,  held  within  the 
jurisdiction  of  the  court. 

2.  Trespass   $=>2— EuaiENTs— NsauoENCii!— 
Intent. 

In  aa  action  for  trespass,  whether  the  forci- 
ble act  was  willful  or  by  reason  of  defendant's 
negligence  is  ImmateriaL 

8.  Acnoir  «=930— Foku— Tbebpass  and  Case 
Distinguished. 
In  actions  where  the  injury  is  occasioned  by 
the  forcible  act  of  the  defendant,  if  the  injury  is 
direct  and  immediate  the  action  is  trespass, 
while  if  consequential  or  mediate  the  action  is 
case. 

4.  HiQHWATs    «=3l84(^)  —  Automobiles  — 
Coixision. 

An  action  for  injuries  to  plaintiff's  automo- 
bile resulting  from  defendant's  forcible  act  of 
driving  his  own  automobile  against  plaintiff's 
upon  a  highway,  the  injury  being  direct  and 
immediate,  is  trespass. 

5.  Tbesfass  9=>1— Natubb  and  Euocents— 
Defense. 

Trespass  is  an  Injury  to  the  person,  prop- 
erty, or  rights  of  another  which  is  the  immedi- 
.ate  result  of  some  wrongful  act  committed  with 
force,  either  actual  or  implied. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tres- 
pass.] 

RICE  and  HEISEL,  JJ.,  sitting. 

-    Levin  Irving  Bandy,  of  Wilmington,  for 
appellant 

Martin  B.  Burrls,  of  Middletown,  for  ap- 
pellee. 

Action  of  trespass  before  a  Jtistlce  of  the 
Peace  by  WlUard  Reed  against  John  W. 
Guessford  for  direct  and  Immediate  injury  to 
plaintiff's  automobile.  Judgment  for  plain- 
tiff. Defendant  appeals.  On  special  demur- 
rer to  second  count  of  pro-narr.  Demurrer 
overruled.  Trial  by  Jury.  Verdict  for  plaln- 
ttff. 

The  plaintiff,  owner  and  In  possession  of 
his  automobile,  at  the  time  of  the  alleged 
trespass,  averred  In  the  second  count  of  his 
pro-narr.,  in  substance,  that  be  was  riding 
In  and  along  a  certain  public  highway  lead- 
ing from  Mt.  Pleasant  to  Middletown  in  a 


motor  Tdilde,  commonly  called  an  antoino- 
bile,  driving  southward  towards  Middletown 
and  on  the  extreme  right  of  the  highway,  and 
that  defendant  then  and  there  overtook  him 
and  with  force  and  arms  drove  a  certain  mo- 
tor vehicle,  commonly  called  an  antomobile^ 
which  the  defendant  was  then  and  there  driv- 
ing in  and  along  said  highway,  with  great 
force  and  violence  upon  and  against  the  mo- 
tor vehicle  of  the  plaintiff  and  then  and 
there  greatly  broke  to  pieces  and  directly  and 
Immediately  Injured,  damaged  and  spoiled 
the  motor  vehicle  of  the  plaintiff  whldi 
thereby  then  and  there  became  and  was  ren- 
dered of  no  use  and  value  to  the  plaintiff,  etc. 
The  defendant  demurred  specially,  assigning 
as  causes  therefor: 

First,  it  does  not  appear  from  the  declara- 
tion that  the  Justice  of  the  Peace  had  juris- 
diction of  the  cause  of  action. 

Second,  it  does  not  appear  that  the  defend- 
ant below  drove  his  motor  vehicle  Into  and 
against  the  motor  vehicle  of  the  plaintiff  be- 
low purposely  or  willfully,  and  that  the  ac- 
ddent  was  not  pnrdy  accidental  or  the  result 
of  negligence. 

HEISEIi,  J.,  delivering  the  <^)iiiion  of  the 

Court: 

[1]  This  Is  a  special  demurrer  to  the  pro- 
narr.;  the  reasons  for  the  demurrer  being 
that  It  appears  from  pro-narr.  that  the  Jus- 
tice of  the  Peace  did  not  have  Jurisdiction  of 
the  cause  of  action,  and  that  it  does  not  ap- 
pear that  defendant  drove  his  motor  vehicle 
into  and  against  the  motor  vehicle  of  the 
plaintiff  puriwsely  or  willfully  and  that  such 
^riving  was  not  purely  accidental  or  the  re- 
sult of  negligence. 

The  plaintiff  in  his  pro-narr.  alleges  that 
while  he  was  driving  an  automobile  along  a 
public  highway  in  this  county,  the  defendant 
driving  another  automobile  in  a  reckless  and 
unlawful  manner  ran  Into  the  automobile  be- 
ing driven  by  plaintiff,  thereby  causing  direct 
and  immediate  Injury  to  plaintiff's  automo- 
bile to  the  amount  of  one  hundred  and  fifty 
dollars. 

Section  4062,  Code  1916,  conferring  juris- 
diction On  Justices  of  the  Peace  in  actions 
for  direct  and  Immediate  injury  to  personal 
property  Is  as  follows: 

"Justices  of  the  Peace  shall  severally,  within 
their  respective  counties,  have  jurisdiction  of 
actions  of  trespass  for  direct  and  immediate  in- 
juries in  taking  or  carrying  away,  destroying, 
or.  damaging  goods  or  chattels,  and  for  direct 
and  immediate  injuries  to  real  property,  when 
the  damages  claimed  in  such  actum  do  not  ex- 
ceed two  hundred  dollars." 

Under  these  provisions,  the  action  must  be 
one  of  trespass,  the  injuries  con^Ialned  of 
must  be  direct  and  Immediate,  and  the  dam- 
ages claimed  must  not  exceed  two  hiuidied 
dollars. 
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Does -it  appear  from  the  allegatldns  in 
plalntUTa  declaration  that  his  remedy  is  by 
action  of  trespass  or  has  lie  stated  an  action 
«o  the  case  only! 

(2]  Where  the  injury  is  Immediate  and  oo- 
eaaioned  by  the  forcible  act  of  the  defendant, 
trespass  Is  a  proper  remedy,  and  whether 
the  forcible  act  was  willful  or  by  reason  of 
defendant's  negligence  is  immaterial.  (3hit- 
tr's  Pleading,  125  to  132;  Stephens'  Nisi 
Prins,  1001.  1006,  1019. 

[31  The  only  difference  between  the  two 
actions  where  the  injury  is  occasioned  by  the 
forcible  act  of  the  defendant  Is  the  nature 
of  the  injury,  that  is,  if  direct  and  immedi- 
ate, the  action  is  trespass,  if  consequential 
or  mediate,  the  action  is  case.  Ix>rd  Eldon 
said  in  Corell  v.  Laming,  1  Camp.  497 : 

"Whether  the  injury  complained  of  arises  di- 
rectly, or  follows  consequentially,  from  the  act 
«f  the  defendant,  I  consider  as  the  only  just 
and  intelligible  critwion  of  trespass  and  case." 

[41  Was  the  injury  complained  of  in  the 
case  at  bar  the  direct  and  immediate  restrtt 
of  the  forcible  act  of  the  defendant?  It  is 
alleged  that  defendant  by  recklessly  and  un- 
lawfully running  an  automobile  along  the 
public  highway  ran  into  the  automobile  be- 
longing to  plaintiff,  and  plaintiff  sues  for 
the  injuries  thus  occasioned  to  his  automo- 
bUe. 

We  hare  no  doubt  the  injuries  thus  com- 
plained of  are  direct  and  immediate. 

Cliitty  and  Stephens  cite  many  cases  hold- 
ing injuries  caused  by  negligently  driving 
carriages  on  the  liighways  and  steering  ships 
at  sea,  are  direct  and  Immediate  when  under 
the  personal  direction  of  the  defendant,  and 
the  proper  action  to  recover  damages  for 
such  injuries  is  trespass. 

We  find  nothing  in  any  reix>rted  cases  in 
this  state  holding  to  the  contrary.  In  Con- 
ner V.  Boardon,  8  Houst.  18,  31  AtL  878,  ac- 
tion was  brought  bef(»«  a  Justice  of  the 
Peace  under  the  same  statute  and  the  de- 
fendant diarged  with  driving  his  horses  and 
wagon  against  or  into  plalntifTs  peaches 
stacked  up  in  baskets,  the  court  held  the  in- 
Jury  to  be  direct  and  immediate  and  that  the 
Justice  Iwd  Jurisdiction.  That  is  a  case  di- 
rectly In  point. 

Gnenford  et  at  t.  Loose,  6  Houst.  596,  and 
Howell  V.  Wood,  6  Boyce,  464,  100  AtU  572, 
while  not  deciding  the  point  raised  in  this 
case  are  far  from  being  opposed  to  our  con- 
dnsion.  In  Howell  v.  Wood,  the  driver  of 
the  car  causing  the  injury  was  the  son  of 
the  defendant,  and  defendant  was  in  no  way 
shown  to  be  in  control  or  directing  it  The 
court  properly  held,  for  that  reason,  the  in- 
juries were  not  the  direct  or  immediate  re^ 
suit  of  any  act  ot  the  defendant  This  dis- 
tinction is  recognized  in  all  the  authorities. 

For  the  reasons  above  briefly  stated  the 
demorrec  is  fltveyruled. 


The  case  was  pleaded  to  Issue  and  camie 
on  for  trial  before  a  Jury-  at  the  November 
Term  of  court  December  2,  1918,  BOYCE 
and  BICE,  JJ.,  sitting.  The  questions  raised 
sufficiently  appear  in  the  diarge  of  the  court 

BICB,  J.,  charging  the  Jury: 

This  is  an  action  of  trespass  Intmght  by 
the  plaintiff  against  the  defendant  to  recover 
for  damage  to  his  automobile  which  he 
claims  to  have  been  directly  and  immediately 
occasioned  by  the  defendant  forcibly  running 
his  the  defendant's  automobile  into  the  auto- 
mobile owned  and  driven  by  the  plaintiff. 

The  plaintiff  claims  that  on  September  S, 
1916,  while  he  was  proceeding  in  a  southeriy 
direction  along  the  public  road  leading  from 
Mt.  Pleasant  to  Mlddletown,  both  places  be- 
ing in  New  Castle  County,  the  defendant 
driving  an  automobile  at  the  same  time  and 
place  and  while  proceeding  in  the  same  di- 
rection as  the  plaintiff  was  driving,  drove  his 
automobile  into  the  plaintifTs  automobile, 
and  as  a  result  the  automobile  of  the  plaintiff 
was  damaged  in  the  amount  of  $150. 

The  defendant  admits  that  he  was  driving 
an  automobile  at  (he  time  and  place  as 
claimed  by  the  plaintiff,  but  denies  that  he 
drove  his  automobile  tato  the  plaintiffs  auto- 
mobile, and  also  denies  tliat  the  plaintUTs 
automobile  was  directly  and  Immediately 
damaged  by  any  act  of  Us. 

[S]  Trespass  is  an  injiury  to  the  person, 
property  or  rights  of  another,  whicdi  is  the 
immediate  result  of  some  wrongful  act  com- 
mitted with  force,  either  actual  or  implied. 

The  question  of  negligence  on  the  part  of 
defendant  does  not  enter  into  your  considera- 
tion of  the  question  whether  or  not  the  de- 
fendant was  guilty  of  the  trespass  as  alleged 
in  the  declaration. 

The  question  for  your  consideration  and 
determination  is  whether  the  defendant  with 
force  wrongfully  ran  his  automobile  into  the 
plaintifTs  automobile  as  claimed,  and  if  he 
did  was  the  plaintUTs  automobile  damaged, 
and  if  so  was  the  damage  the  direct  and  Im- 
mediate result  of  the  defendant's-  act. 

If  you  find  that  plaintiff's  automobile  was 
damaged  as  claimed  in  the  declaration,  and 
that  the  damage  was  the  direct  and  immedi- 
ate result  of  the  forcible  and  wrongful  act 
of  the  defendant  then  your  verdict  should 
be  in  favor  of  the  plaintiff. 

If  you  should  find  from  the  evidence  that 
the  plaintiff's  automobile  was  not  damaged 
or  if  it  was  damaged,  that  such  (^mage  was 
not  the  direct  and  immediate  result  of  the 
defendant's  forcible  act  then  your  verdict 
should  be  In  fttvor  of  the  defendant 

It  you  find  for  the  plaintiff  you  should  as- 
sess his  damages  at  such  amount  as  you  may 
believe  from  the  evidence  his  automobile  was 
directly  and  immediately  deUuaged  by  reason 
of  the  defendant  running  Ms  automobile  into 
the  plaintiff's  automobile. 

Verdict  for  plaintiff. 
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WOOD  et  ai  t.  HANKET  et  al.    (No.  6.) 
(Court  of  Appeals  of  Maryland.    Dec.  12, 1918.) 

1.  WrLM  9=>41  —  TESiAiisirrABT  Capacity — 

ECCENTBICITT. 

EccentricitieB,  peculiaritiea,  oddities,  or  the 
like,  of  themaelvea,  do  not  amount  to  teatamen- 
tary  incapacity. 

2.  Wnxa  «=»66(1)--Te8Tameiitabt  Ircapac- 
nr— SumontNCT  of  Evidkitok. 

Bridence  held  Inraffldent  to  Bhoir  that  tes- 
tator, when  he  ezecnted  his  will,  was  not  of 
sound  and  disposing  mind,  and  capable  of  mak- 
ing a  valid' deed  or  contract. 

3.  EviDEnrcE  «=»501(3)— Nonexpebt  OPimons 
— Sanitt  and  (Induct  of  Testatob. 

Opinions  of  nonexpert  witnesses,  who  were 
not  witnesses  to  the  will,  as  to  the  mental  in- 
capacity of  testator,  and  as  to  whether  he 
qioke  and  acted  as  a  rational  person,  were  not 
competent,  where  the  witnesses  did  not  testify 
to  facts  justifying  their  conclusion. 

4.  Appeal  and  Ebbob  9=»1058(l)— Habitlesb 
Ebbob — Etidencx. 

The  exclusion  of  evidence,  later  admitted, 
was  harmless  to  appellants. 

6.   BYIDENCB  «SS5653(3)— QtTEBTION  TO  EXPEBT 

—Opinion— Sanitt  op  Testatob— Assump- 
tion. 
On  contest  of  a  will  for  mental  incapacity, 
testimony  of  a  doctor  that  testator,  at  time  of 
execution,  was  of  sound  and  disposing  mind, 
and  capable  of  executing  a  valid  deed  or  con- 
tract, assuming  his  capacity  was  the  same  on 
that  date  as  when  the  doctor  knew  him,  held 
admissible. 

6.  Wiixs  «=»54(3)— Mentai.  Capacitt— Evi- 
dence. 
On  contest  of  will,  for  mental  incapacity, 
held,  that  court  properly  struck  statement  made 
by  witness  that  testator  had  said  to  him  that 
the  Catholics  would  never  hear  of  reaping  a 
dollar  of  his  money,  as  they  had  not  treated 
him  right;  the  remark  having  been  trivial  in 
character,  and  laughingly  made. 

Appeal  from  Circuit  Ck)urt,  Frederick 
(3ounty;  Glenn  H.  Worthlngton  and  Edward 
C.  Peter,  Jndges. 

"To  be  officially  reported." 

Action  to  contest  a  will  by  Margaret  E. 
Wood  and  others  against  John  H.  Hankey, 
administrator  of  George  E.  Hankey,  the  tes- 
tator, and  others.  From  a  Judgment  for 
defendants,  plaintilTs  appeal.  Bullngs  af- 
firmed, and  cause  remanded. 

Argned  before  BOYD,  0.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NER,  and  CONSTABLE,  JJ. 

Milton  0.  Urner,  Jr.,  and  Jacob  Rohr- 
back,  both  of  Frederick,  for  appellants. 

Edward  J.  Smith,  of  Frederick,  and  Al- 
fred   J.    Sbrlver,    of    Baltimore    (Frank    L. 


Stoner'  and  W.  Clinton  McSberry,  both  of 
Frederick,  on  the  brief),  for  appellees. 

PATTISON,  J.  The  sole  Inquiry  In  the 
trial  of  this  case  In  the  lower  court  was 
whether  George  E.  Hankey,  late  of  Frederick 
county,  deceased,  bad  at  the  time  of  the 
execution  of  the  paper  writing  purporting 
to  be  hla  last  will  and  testament  the  mental 
capacity  to  make  a  valid  will.  At  the  con- 
clusion of  the  plaintiffs'  testimony  the  court, 
at  the  request  of  the  defendants,  instructed 
the  Jury  that  no  evidence,  legally  sufficient, 
had  been  offered  "to  show  that  George  E, 
Hankey,  at  the  time  he  executed  the  will, 
dated  December  30,  1874,  offered  in  evidence, 
was  not  of  sound  and  disposing  mind,  and 
capable  of  executing  a  valid  deed  or  con- 
tract," and  thereupon  the  Jury  returned  a 
verdict  for  the  defendants. 

The  main  question  presented  by  this  ap- 
peal arises  from  the  action  of  the  court  In 
granting  this  instruction.  In  the  Berry  Will 
Caee,  96  Md.  49,  53  Atl.  721,  where  the  same 
question  was  presented,  and  where  the  evi- 
dence was  not  submitted  to  the  Jury,  this 
court,  speaking  through  Chief  Judge  Mc- 
Sberry, said: 

"We  are  not  dealing  with  the  question  of 
sanity  or  insanity.  Whatever  that  mysterious 
malady  called  insanity  may  be,  according  to  tfa« 
theories  of  speculative  specialists,  the  law,  in 
the  administration  of  justice  .both  in  civil  and 
criminal  proceedings,  has  its  own  standards  of 
mental  capacity  and  responsibility,  and  to  those 
standards  judicial  tribunals  must  look,  and  by 
them  they  must  be  governed,  when  dealing  with 
questions  of  the  character  now  before  us.  By 
the  legal  standard  he  who  is  possessed  of  suf- 
ficient capacity  at  the  time  of  executing  his 
will  to  make  a  disposition  of  hia  estate  with 
judgment  and  understanding,  in  reference  to 
the  amount  and  situation  of  his  property  and 
the  relative  claims  of  the  diiferent  persons  who 
should  have  been  the  objects  of  his  bounty,  it 
mentally  competent  to  make  a  valid  will.  Da- 
vis V.  Calvert.  6  G.  &  J.  269  [25  Am.  Dec.  2821; 
Jones  V.  Collins,  94  Md.  406  [51  AtL  398].  In 
a  word,  if  he  has  capacity  enough  to  make  t 
valid  deed  of  conveyance,  or  an  ordinary  con- 
tract, then  he  has  capacity  enough  to  make  s 
valid  will."  i 


George  E.  Hankey  died  December  20, 1915, 
aged  66  years.  The  alleged  will  was  execut- 
ed December  30,  1874,  more  than  40  yean 
before  the  death  of  the  testator,  when  he 
was  about  25  years  of  age.  The  record  dis- 
closes that  at  that  time  his  estate  was  valu- 
ed at  about  |6,000,  and  when  appraised  aft- 
er his  death  its  value  had  increased  to  {24,- 
279.34.  His  estate  was  at  all  times  under 
his  control  and  management,  and  imder  Us 
management  it  was  quadrupled  within  the 
period  of  40  years. 

George  E.  Hankey  left  no  father  or  moth- 
er, and  no  children  or  descendants.  The 
caveators  are  his  nieces  and  nephews,  some 
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«f  whom  be  bad  iterer  seen,  and  wltb  none 
«f  tbem  was  he  on  Intimate  relations.  He, 
b7  bis  alleged  will,  devised  and  bequeathed 
his  estate  as  follows: 

To  his  executor  the  snm  of  $1,000,  "in  trust 
for  the  children  of  Henry  Hankey,  a  brother; 
ind  apon  the  marriage  of  said  children,  or  ei- 
ther of  them,  to  pay  over  to  them  who  shall  so 
marry  their  respective  share  or  shares  of  said 
legacy,"  etc.,  to  Sabioa  O.  C.  Foster  (a  sister) 
the  snm  of  $1,000;  to  his  executor  $1,000,  in 
trust  for  the  children  of  John  Hankey,  a  broth- 
er ;  to  Woodstock  College,  in  Baltimore  County, 
Hd.,  the  sum  of  $1,200,  in  trust  for  Williamina 
Huikey,  a  sister,  for  and  during  her  natural  life, 
and  upon  her  death  to  Woodstock  College  ab- 
£olately;  to  Bev.  John  Gaffney  the  sum  of 
SjOO;  to  his  executor,  in  trust  for  'V^Wiam  T. 
Barkhart,  $500,  the  interest  thereon  to  be  paid 
to  him  for  and  during  his  natural  life,  and  upon 
his  death  to  Rev.  John  Gaffney  absolutely;  to 
each  of  15  friends  the  sum  of  $50;  and  to  St. 
Mary's  Orphan  Asylum  of  Baltimore  City  the 
rest  and  residue  of  his  estate,  with  a  provision 
that,  in  the  event  of  any  legacy  or  bequest 
lapsing,  or  failing  to  vest,  by  reason  of  the  leg- 
atee or  devisee  being  incapable  in  law  of  tak- 
ing, holding,  or  receiving  the  same,  that  it 
should  go  to  and  "vest  unto  'St.  Johns  Literary 
Institution,'  a  body  corporate  of  Frederick 
City,  Md." 

Tbe  will  directed  his  executor  to  Inclose 
with  an  Iron  fence  the  grave  of  his  mother 
and  to  erect  a  tombstone  at  the  testator's 
grave  similar  to  that  marking  his  mother's 
grave. 

Clinton  Willard,  a  merchant  of  Frederick, 
with  whom  George  E.  Hankey  dealt  for  15 
years,  testified  that  "Hankey  knew  the  price 
of  things,  and  would  ask  the  price  of  prod- 
uce, sruAx  as  eggs  and  butter,  and  what 
iras  paid  for  them";  that  on  one  occasion 
witness  went  to  see  him  and  asked  him  to 
loan  some  money  to  a  friend  and  he  told  wit- 
ness that  he  did  not  know  the  party,  but 
if  witness  would  Indorse  a  note,  he  would 
loan  it  to  him.  This  witness  did,  and  the 
money,  $70,  was  loaned  as  requested.  He 
further  testified  that  la  his  opinion  Hankey 
was  capable  of  making  a  valid  deed  or  con- 
tract. 

Harry  C.  Frye,  a  tenant  upon  Hankey's 
farm,  testified  that  the  deceased  knew  how 
to  take  care  of  himself  "a  good  deal  better 
than  he  could  the  other  man."  When  ask- 
ed if  he  was  not  a  hard  fellow  to  beat  in 
a  deal,  he  replied: 

"I  never  tried  to  beat  him,  but  I  suppose  he 
would  have  been." 

Charles  D.  Hickman,  a  merchant  at  Donb's, 
Frederick  county,  Md.,  with  whom  Hankey 
also  dealt  for  20  years  or  more,  and  where 
he  ran  an  account,  testified : 

"He  knew  how  to  pay  me— was  very  particu- 
br  about  the  pay  part.  He  would  try  to  get  me 
to  knock  off  a  few  pennies.  He  could  take 
-care  of  himself  in  small  deals  of  that  kind."  , 


Dr.  Charles  H.  Conley,  who  bad  known 
Hankey  about  17  years,  and  bad  attended 
him  in  his  last  illness,  as  well  as  on  one  or 
two  other  occasions,  and  who  also  had  at- 
tended a  member  of  his  family  in  the  year 
1908  or  1909,  testified  that  Hankey  during 
his  last  ilhoess  told  him  that  be,  in  the 
winter  of  1874  or  1875,  had  executed  a  will 
drawn  by  Chief  Judge  McSherry;  that  the 
will  had  been  lost,  mislaid,  or  stolen;  that 
he  had  placed  it  in  "a  certain  room  or  closet" 
in  his  home,  "and  both  he  and  Miss  Hester 
Geisbert  (who  lived  with  him)  had  hunted 
for  It,  and  that  he  was  of  the  impression 
that  it  had  been  stolen  by  members  of  his 
family."  It  was  in  this  closet  or  room  that 
the  will  was  found  after  his  death. 

Dr.  Conley's  first  visit  to  him,  in  his  last 
Illness,  was  on  the  17th  or  19th  of  October, 
and  he  continued  his  visits  until  the  day  of 
his  death,  paying  him  in  all,  at  such  time, 
about  40  visits.  In  a  conversation  with  wit- 
ness, Hankey  told  him  "that  he  had  left  his 
property  to  a  number  of  diaritable  Institu- 
tions"; one  of  them  was  In  Frederick  City, 
but  he  was  of  the  opinion  that  some  of  those 
institutions  "had  gone  out  of  existence." 
Witness  suggested  to  him  that  "In  all  prot>- 
abillty,  if  the  parties  who  bad  stolen  the 
will,  as  he  expressed  It,  had  it,  that  they 
would  wait  until  his  death,  then  probate  the 
will."  He  repUed  saying:  "Oh,  no;  it  U 
not  in  their  favor."  He  then  spoke  of  mak- 
ing a  new  will,  saying  that  he  wanted  his 
estate  to  go  ''as  far  as  he  could  just  as  he 
had  left  it  in  the  prior  will,  with  the  ex- 
ception of  some  of  these  Institutions  that 
he  thought  were  out  of  existence";  for  them 
he  wished  to  substitute  other  institutions. 
He,  however,  put  off  making  it.  "The  day 
of  his  death  his  mental  caliber  was  as  keen 
as  it  ever  was.  He  sirake  of  the  will  that 
day,  but  he  wanted  to  wait  until  he  was 
strong.  He  could  not  realize  that  he  was  a 
dying  man;  did  not  want  to  realize  tt." 

Dr.  Conley  further  testified  that  he  bad 
many  conversations  with  Hankey,  and  found 
that  "he  had  an  unusually  intelligent  mind; 
a  man  I  might  say  of  rather  strong  per- 
sonality, exaggerated  personality,  but  a 
man  of  strong  mentality."  He  was  quite  a 
reader,  and  read  magazines  that  he  car- 
ried him.  In  one  of  these  was  an  article 
upon  "international  conditions";  this  he  read 
and  discussed  intelligently  with "  witness. 
He  took  tbe  dally  papers;  among  them  was 
a  German  paper;  whether  he  could  read  it, 
witness  could  not  say,  but  be  knew  that  he 
could  speak  German.  The  doctor  then  testi- 
fied, in  reply  to  a  question  propounded  by 
the  court,  that,  assuming  his  mental  condi- 
tion and  capacity  w^as  the  same  on  Decem- 
ber 30,  1874,  as  It  was  at  tbe  time  be  knew 
him  and  attended  him  as  Us  physician,  he 
was,  in  his  opinion,  of  sound  and  disposing 
mind,  and  capable  of  executing  a  valid  deed 


Digitized  by 


Google 


432^ 


106  ATLANTrc  RBPOBnCEB 


CMd. 


or  contract,  on  the  30th  day  ot  December, 
1874. 

Other  witnesses,  who  knew  him  at  the 
time  of  the  execution  of  said  alleged  will, 
and  who  continued  to  know  him  to  the  time 
of  his  death,  had  previously  testified  that 
his  mental  condition  was  during  the  latter 
years  of  his  life  about  the  same  as  It  was  at 
the  time  of  the  execution  of  the  will. 

Against  this  positive  and  convincing  evi- 
dence that  George  E.  Hankey  had  at  the 
time  of  the  execution  of  the  said  will  mental 
capacity  sufficient  to  make  a  valid  will  Is 
found  certain  testimony  In  the  record  Show- 
ing that  he  possessed  peculiarities  and  ec- 
centricities. 

The  evidence  discloses  that  he  owned  a 
farm  In  Frederick  county,  which  he  neglect- 
ed. He  permitted  the  fences  and  buildings 
thereon  to  become  decayed  and  dilapidated, 
and,  in  consequence  of  his  failure  to  work 
and  cultivate  it,  tt  grew  up  In  weeds  and 
bushes.  In  this  condition  he  allowed  per- 
sons to  hunt  it  for  rabbits  for  a  considera- 
tion of  $1  a  day,  saying  that  be  could. get 
more  out  of  the  place  in  this  way  than  by 
having  it  cultivated.  He  had  horses  that  he 
never  worked  or  nsed,  except  occasionally, 
to  ride  them  to  the  stores  or  other  places  In 
the  neighborhood,  and  on  some  of  these  oc- 
casions he  would  be  seen,  while  so  riding, 
with  a  sack  of  "provender"  on  his  dionlder, 
and  when  asked  why  he  did  so  said  that  It 
was  lighter  on  the  horse;  at  other  times,  he 
would  be  seen  leading  the  horse.  The  horses 
were  cared  for  by  Miss  Hester  Gelsbert,  the 
only  occupant  ot  bis  house  other  than  him- 
self. He  had  some  sheep,  and  kept  them  un- 
til they  died.  He  sheared  them,  and  some 
of  the  wool  was  found  upon  the  premises  at 
his  death.  He  kept  it,  he  said,  because  he 
was  told  it  grew  after  being  sheared.  It 
was  also  said  of  him  that  he  was  miserly, 
that  his  clothes  were  shabby  and  ragged, 
and  he  would  sometimes  wear  a  boot  upon 
one  foot  and  shoe  upon  the  other,  and  at 
other  times  a  leather  shoe  and  gum  boot, 
and  was  also  seen  at  times  wearing  a  wo- 
man's poke  bonnet.  He  would  walk  miles 
in  order  to  get  one  or  two  cents  more  for 
his  eggs,  and  on  one  occasion,  wh^n  he  need- 
ed about  6  pounds  of  nails  to  do  some  re- 
pairing upon  the  premises,  he  bought  100 
pounds,  because  in  that  quantity  be  could 
buy  them  at  one-half  cent  less  per  poimd. 
He  would  sleep  late  In  the  mornings,  and 
when  he  went  from  borne,  which  was  not 
often,  he  generally  went  at  night.  This  was 
true  of  him  in  his  boyhood  days.  When  he 
went  to  the  store  in  the  evenings,  he  would 
be  the  last  one  to  leave.  He  explained  that 
he  wore  old  clothes  when  traveling  alone, 
so  as  to  Impress  the  people  that  he  was 
worth  nothing,  and  that  he  went  mostly  at 
night,  as  he  was  afraid  of  his  brother. 

The  witnesses  also  spoke  of  the  habit  he 
had  of  counting  and  recounting  money  when 


paid  to  him,  and  that,  after  putting  It  In 
his  pocket,  he  would  pat  his  pocket  to  see 
If  it  was  there,  and  after  being  seated  would, 
upon  rising,  look  around  to  see  if  he  had  lost 
anything.  He  also  had  a  way  of  brushing 
at  his  clothes,  rubbing  his  face,  pressing  his 
nose,  rolling  up  his  eyes,  and  laughing  to 
himself,  and,  when  walking,  his  eyes  were 
cast  down.  In  talking,  he  would  look  away 
from,  and  not  toward,  the  person  with  whom 
he  was  talldng,  and  as  a  boy  he  was  dull  at 
school  and  seemed  to  have  difficulty  In  leara- 
ing. 

As  was  said  In  the  Berry  Will  Case,  su- 
pra: 

"Not  one  of  the  various  incidents  contained 
in  the  record  tended  to  show  that  he  bad  not 
the  requisite  mental  capacity  to  make  a  valid 
will  at  the  time  he  did  make  his  will.  Can  it 
be  possible  that  a  combination  of  all  of  those 
inddents  will  establish  a  conclusion  which  no 
one  of  them  tends  to  prove?  The  sum  of  any 
number  of  zeros  will  always  be  sero,  and  this 
is  true  in  the  law  of  evidence,  as  wdl  as  in 
arithmetic.  Yon  may  combine  as  many  inde- 
pendent drcnmstances  as  you  please,  and  if  no 
one  of  them  has  any  legal  tendency  to  establish 
the  fact  to  be  proved,  then  all  of  them  taken 
together  can  have  no  greater  probative  value. 
If  each  proves  nothing,  all  can  prove  no  more. 
To  assert  the  contrary  is  to  state  that  the  ag- 
gregation of  a  number  of  incompetent  facts  is, 
by  force  of  that  mere  aggregation,  sufficient 
to  establish  a  result  which  no  one  of  the  same 
'focts  considered  by  itself  has  even  the  remotest 
tendency  to  prove.  An.  &  Balto.  Short  L.  B. 
K.  Ca  V.  Pnmphrey,  72  Md.  87  [19  Atl.  8]." 

[1]  Eccentricities,  peculiarities,  oddities, 
or  the  like,  of  themselves,  do  not  amount 
to  testamentary  Incapacity.  See  note  to 
Slaughter  v.  Heath,  27  L.  R.  A.  (N.  S.)  56, 
and  the  cases  there  dted.  Hankey,  40  years 
after  the  execution  of  said  alleged  will,  spoke 
to  Dr.  Conley  of  its  provisions,  and  at  the 
time,  thinking  It  whs  lost,  talked  of  making 
another,  and  said  that  he  wished  such  new 
will,  if  made,  to  embrace  the  same  provi- 
sions as  the  old  one,  with  the  exception  that 
other  institutions  should  be  substituted  for 
those  that  he  thought  had  passed  out  of 
existence.  This  evidence  shows,  not  only 
that  he  knew  of  and  understood  the  provi- 
sions of  the  will,  made  more  than  40  years 
before,  but  that  he  still  wished  to  dispose 
of  his  estate  as  he  had  done  by  that  will, 
subject  only  to  the  exceptions  stated  above, 
and  his  statement  that  his  relatives,  who 
were  suspected  by  him  of  having  taken  his 
will,  would  not  probate  It,  "because  the 
will  was  not  in  their  favor,"  shows  that  In 
making  such  disposition  of  his  estate  by 
said  will  the  claims  of  said  relatives,  as 
objects  of  his  bounty,  were  considered  by 
him,  and  that  he,  in  disiwsing  of  Itls  estate 
thereunder,  was  fully  aware  of  the  fact 
that  the  provisions  of  the  will  were  not  "In 
their  favor," 
'[2]  The  court,  we  think,  acted  properly  in 
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directing  a  verdict  for  the  defendants,  as 
no  eTldence,  legally  snffldent,  had  been  of- 
fered to  show  that  George  E.  Hankey  was 
sot,  at  the  time  of  the  execution  of  the  will, 
of  aoond  and  disposing  mind,  and  capable 
of  making  a  valid  deed  or  contract. 

[I]  The  record  contains  10  exceptions  tak- 
en by  the  caveators  to  the  rulings  of  the 
ooort  upon  the  admission  and  exclusion  of 
evidence.  The  third,  fourth,  fifth,  seventh, 
and  tenth. exceptions  were  to  the  rulings  of 
the  court  excluding  the  opinions  of  nonex- 
pert witnesses  offered  by  the  caveators,  who 
were  not  witnesses  to  the  will,  as  to  the 
mental  incapacity  of  the  testator  to  make  a 
valid  deed  or  contract.  In  Brashears  v. 
Orme,  93  Md.  448,  49  AQ.  622,  this  court 
said,  speaking  through  Judge  Boyd,  that — 

"Although  opinions  of  witnesses  who  are  not 
experts   are   admissible  under  proper  drcum- 
itances,  it  Is  a  character  of  evidence  that  shonid 
be  very  carefully  guarded,  and  Is  liable  to  do 
treat  harm  unless  it  is.    *    *    *    A  nonexpert 
witness  must  not  only  show  that  he  was  ac- 
quainted with  the  facts,  but  he  must  state  the 
facts,  as  far  as  he  can,  and  disclose  what  has 
led  to  his  conclusions,  and  when  the  whole  tes- 
timony of  the  witness  fails  to  show  any  facts 
I        or  fact  to  justify  the  conclusion  reached  by  him, 
I        he  should  not  be  permitted  to  express  an  opin- 
I        kin." 

In  each  and  all  of  these  exceptions  the 
witness  failed  to  meet  this  requirement.  We 
will  not  state  the  facts  sworn  to  by  each 
witness,  or  discuss  the  weight  and  eflTect 
of  same,  because  of  what  we  have  already 
said  as  to  the  insufficiency  of  the  evidence,  in 
passing  upon  the  ruling  of  the  court  in  grant- 
ing the  prayer  taking  the  case  from  the 
Jury. 

The  first  and  sixth  exceptions  were  to  the 
rulings  of  the  court  In  striking  out  answers 
of  witnesses  that  the  testator  did  not  speak 
and  act  as  a  rational  person.  These  answers 
were  likewise  properly  rejected,  as  there 
were  no  sufficient  facts  stated  by  the  wit- 
nesses npon  which  to  base  such  opinions. 

(41  The  evidence  excluded  in  the  second 
exception  was  afterwards  admitted,  and  no 
harm  was  thereby  done  the  caveators. 

[l]  In  the  eighth  exception  Dr.  Conley  was 
askeid:  "Assuming  that  the  mental  condi- 
tion and  capacity  of  George  E.  Hankey  was 
the  same  on  December  30,  1874,  as  It  was 
at  the  time  you  knew  him  and  tended  him 
as  his  physician,  was  he  or  not,  In  your 
opinion,  of  sound  and  disposing  mind  and 
capable  of  executing  a  valid  deed  or  con- 
tract?" He  answered,  .saying:  "He  was." 
The  caveators  objected  to  this  question  and 
answer.  The  court  overruled  the  same,  and 
an  exception  was  noted  thereto.  We  find 
no  error  In  this  ruling.  The  plaintiffs  had 
shown  by  a  number  of  witnesses,  who  knew 
the  testator  at  the  time  of  the  execution  of 
the  will,  and  who  continued  to  know  him 


to  the  time  of  his  death,  that  his  mental 
condition  at  the  time  the  will  was  executed 
remained  the  same  until  his  death.  The  only 
difference  spoken  of  by  them  was  that  one 
or  more  of  his  alleged  peculiarities  grew 
more  pronounced  as  he  grew  older. 

[•]  The   caveator's   ninth   and   remaining       ' 
exception  was  to  the  action  of  the  court  in 
striking   out   the   statement,    made   by    wit- 
ness, that  the  testator  had  said  to  him  that — 

"The  Catholics  will  never  hear  of  reaping  one 
dollar  of  my  money;  they  didn't  treat  me 
right." 

This,  as  witness  stated,  was  laughingly 
told  him  In  response  to  his  saying  -  to  the 
testator  that  he  had  heard  he  was  "going 
to  will  the  Catholics  some  money,"  and  a  re- 
quest that  he  "will"  to  him  "a  couple  of 
hundred  dollars,"  as  he  was  poor  and  need- 
ed it. 

This  answer  of- the  testator,  trivial  in  Its 
<*aracter,  and  laughingly  and  evasively 
made  under  the  circumstances  stated,  was 
not,  we  think,  entitled  to  serious  considera- 
tion as  reflecting  In  any  way  upon  the  issue 
and  was  properly  rejected. 

The  caveatees,  in  the  course  of  the  trial 
of  the  Issues  in  the  lower  court,  noted  a  num- 
ber of  exceptions  to  its  rulings,  and  these 
were  certified  to  this  court  under  a  provlsloD 
of  the  local  laws  (2  Code,  art.  11,  S  76);  but, 
as  the  cause  will  not  be  remanded  for  a  new 
trial,  we  need  not,  under  Its  provisions,  con- 
sider or  pass  upon  these  exceptions. 

As  we  find  no  error  In  the  rulings  of  the 
court  below,  they  will  be  affirmed. 

Rulings  affirmed,  and  cause  remanded. 


BRAGDON  V.  KELLOGG. 

(Supreme  Judicial  Court  of  Maine.     Feb.   1, 
1919.) . 

1.  Municipal  Cobforationb  «=>703(1)  — 
Use  of  Streets— Automobiles— "Team." 

Rev.  St  c.  28,  {  2,  requiring  persons,  with  a 
"team"  approaching  to  meet  on  a  way,  to  sea- 
sonably turn  to  the  right  of  the  middle  of  the 
traveled  part,  applies  to  automobiles. 

[I3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Team.] 

2.  Municipal  Cobfobations  <t=>706(2)  — 
Law  of  the  Road— "Seasonably  Turn  to 
THE  Right." 

The  provisions  of  Rev.  St.  c.  26,  $  2,  that 
persons  with  a  team  approaching  to  meet  on  a 
way  shall  "seasonably  turn  to  the  right"  of  the 
middle  of  the  traveled  part,  which  is  manda- 
tory, means  they  must  turn  in  season  to  pre- 
vent a  collision. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Seasonably  Tom.] 
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3.  MtrwiciPAi.     CoBPOBATioNS      «=»700(3)  — 
CoixiaiON— Disobeying  Law  07  Road. 

One  failing  to  obey  the  mandate  of  Rev.  St. 
c.  26,  i  2,  that  persons  with  a  team  approach- 
ing to  meet  on  a  way  shall  seasonably  turn  to 
the  right  of  the  middle  of  the  traveled  part,  is 
prima  fade  guilty  of  negligence,  and  has  the 
burden  of  excusing  his  presence  on  the  wrong 
side. 

4.  mcnioipai.    cobpdbations      «=>705(2)  — 
Dbivino  Autos— Assumption  as  to  Speed. 

One  may  not  drive  an  auto  on  the  wrong 
side  of  the  road  at  a  blind  comer  or  curve,  on 
the  assumption  that  any  approaching  auto  will 
be  moving  at  a  legal  speed,  allowing  time  to 
change;  the  usual  experience  being  that  autos 
are  ezcseding  the  speed  limit 

6.  MuNiciFAi.  Cobpobationb      9=»705<10)  — 

Collision  of  Autos— CSontbibutobt  Neo* 

LI6ENCB— Law  of  Road. 

Plaintiff,    who   turned   his   auto  from   one 

street  into  another  on  the  wrong  side,  that  on 

which  defendant  rightfully  was  approaching  the 

oomer    on    the    other    street,    held    negligent, 

though  the  collision  occurred  on  plaintiff's  side 

of  the  street,  defendant  to  avoid  the  collision 

turning  to  his   left,   and  plaintiff  immediately 

turning  to  his  right. 

6.  Municipal    Cobpobations      ^s»705(2)  — 
Collision    of   Autos— Neolioence—Kkbb- 

GENCY. 

Defendant,  in  turning  his  auto  to  the  left  in 
an  emergency  to  avoid  a  collision,  plaintiff  hav- 
ing turned  a  corner  with  his  auto  on  defendant's 
side  of  the  way,  held  excused,  though  plaintiff 
immediately  turned  to  the  right,  and  collision 
was  on  plaintiff's  side  of  way. 

Motion  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Burns  B.  Bragdon  against  Wes- 
ley S.  Kellogg.  Verdict  for  plaintiff.  On 
motion  for  new  trial.    Motion  sustained. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DBASY,  JJ. 

Shaw  &  Thornton,  of  Hooilton,  for  plaintiff. 

Verdi  Ludgate,  of  Sherman  Station,  and 

Hersey  &  Barnes,  of  Houlton,  for  defendant. 

SPEAR,  J.  This  case  involves  a  mixed 
question  of  law  and  fact.  It  grows  out  of 
an  automobile  accident,  happening  in  broad 
daylight,  on  a  road  of  ample  width  to  allow 
two  cars  to  pass  each  other,  without  the 
least  danger  of  interference. 

The  facts  in  this  case  show  but  a  repetition 
of  the  negligent  conduct  in  the  operation  of 
cars,  that  constitutes  a  prollflc  source  of  tlie 
accidents  that  occur  in  tills  class  of  cases. 

This  accident  happened  in  the  village  of 
Sherman,  town  of  Sherman,  Aroostook  coun- 
ty. The  x^ain  tiers  son  was  driving  a  new 
Bulck  car,  westerly,  upon  Main  street,  a 
well-wrought  piece  of  road,  with  the  inten- 
tion of  turning  to  his  left  at  practically  a 


right  angle  into  North  street.  The  defendant 
was  on  North  street,  traveling  south,  intend- 
ing  to  turn  at  a  right  an^e  to  his  right  Into 
Main  street.  That  is,  these  parties  were  ap- 
proaching, each  to  turn  the  same  corner  in- 
to the  same  street  from  which  the  other  was 
coming. 

As  North  street  formed  a  Junctloa  with 
Main  street  without  crossing  it,  it  was  evi- 
dent to  any  pne  approaching  either  side  of 
North  street  from  Main  street  that  a  car 
coming  from  the  north  must  turn  either  to 
the  right  or  the  left,  into  Main  street,  wbea 
it  reached  the  function. 

These  two  streets  meeting  each  other  in 
this  way  present  a  somewhat  different  sitna- 
tion  than  would  arise  If  they  crossed  each 
other,  forming  four  comers,  in  this,  that  a 
car  on  Main  street,  approaching  North  street. 
Is  charged  with  the  knowledge  that  a  car 
coming  from  North  street  must  necessarily 
turn  to  the  right  or  the  left  Into  Main 
street  Therefore  it  Is  Inevitable  that  each 
party,  where  one  intends  to  torn  to  the  north 
and  the  other  to  the  west,  knows  that  he 
may  meet  the  other,  at  any  moment,  at  the 
oomer  made  by  the  Junction  of  these  two 
streets.  If  they  can  see  each  other,  as  tbey 
approach  the  comer,  there  Is  no  earthly  ex- 
cuse why  they  should  meet  in  collision.  If 
they  cannot  see  each  other,  then  greater 
is  the  duty  with  whldi  they  are  each  charged 
that  they  be  absolutely  on  fheir  proper  side 
of  the  road. 

[1-3]  The  law  of  the  road  was  established 
many  years  ago,  before  electric  roads  or  auto- 
mobiles were  heard  of  yet  it  provided  that 
even  slow-moving  vehicles  like  teams,  upon 
approaching  to  meet  on  a  way  should  "sea- 
sonably turn  to  the  right  of  the  middle  of  the 
traveled  part  of  It,  so  f^r  that  they  can  pass 
each  other  without  interference."  R.  S.  c. 
26,  g  2.  As  the  word  "team"  now  Indades 
an  automobile,  this  statute  la  applicable  now 
to  this  class  of  vehicles.  This  statute  is 
mandatory  when  it  says  travders  must  "sea- 
sonably turn  to  the  right"  It  means  that 
they  must  turn  In  season  to  prevent  a  col- 
lision, and  the  one  who  fails  to  obey  this 
mandate  is  prima  fade  guilty  of  negligence, 
and  must  sustain  the  burden  of  excusing  his 
presence  upon  the  wrong  side  of  the  road. 

In  Neal  r.  Rendall,  98  Me.  69,  56  Atl. 
209,  63  L.  R.  A.  668,  a  leading  case,  this  rule 
of  conduct,  even  of  teams,  is  fully  confirmed. 
This  is  a  case  in  which  the  street  upon  which 
the  parties  were  passing  in  opposite  directions, 
was  located  in  the  city  of  Auburn  and  was 
from  40  to  60  feet  wide.  Either  side  of  the 
middle  of  the  traveled  part  of  the  way  was 
wider  than  the  wrought  part  of  the  ordinary 
country  road.  There  was  ample  room,  on 
either  side  of  the  middle  for  three  teams  to 
pass  abreast  The  defendant  was  on  bis 
wrong  side  of  the  road,  with  ample  room  to 
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pass  the  plaintiff,  without  Interference;  bat 
'^nat  aa  the  teams  were  ebont  tx>  meet  and 
pass  each  oth^r,  the  horse  attached  to  the 
wagon  In  which  the  plaintiff  was  riding,  be- 
came snddenly  frightened  and  •  •  • 
AltA  •  •  •  towards  the  defendant's 
team"  and  the  accident  happened.  The  court 
foond  that  "there  was  no  [other]  evidence  of 
a^v  negligence  on  the  i>art  of  the  defendant" 
except  the  mere  fact  of  the  "position 
of  his  team  on  the  left  of  the  middle  of 
Uie  traveled  part  of  the  road."  Upon  this 
state  of  facts  the  court,  on  report,  found  that 
tbe  case  should  stand  for  trial. 

But  the  grounds  upon  which  the  case  was 

decided  Is  the  Important  consideration.    On 

r       page  73  of  98  Me.,  on  page  211  of  56  Aa  (63 

i       L.  R.  A.  668).  "seasonably  turn"  is  defined  aa 

I       foUows: 

i  "  'Seasonably  turn'  means  that  travelers  shall 

tnm  to  the  right  In  auch  season  that  neither 
shall  be  retarded  in  his  progress,  by  reason  of 
the  other  occnpying  his  half  of  the  way,  which 
the  law  has  assigned  to  his  ose,  when  he  may 
have  occasion  to  use  it  in  pasdng.  In  short, 
each  haa  an  nndoubted  right  to  one-half  of  the 
way  whenever  he  wishes  to  pass  on  it,  and  It 
is  the  duty  of  each,  without  delay,  to  yield  such 
half  to  the  other.'" 

Upon  the  question  of  prima  fade  negli- 
gence the  court  say: 

"This  is  a  regulation  to  avoid  collisions,  and 
if  one  neglects  it,  and  an  accident  follow,  an 
(iplanatlon  of  the  occurrence  must  begin  with 
some  presumption  against  him.  Coolegr  on 
Torts,  p.  666.  This  court  has  held  the  fact  that 
a  party  was  at  the  left  of  the  road  at  the  time 
of  the  collision  'strong  evidence  of  carelessness,' 
and  has  said  that,  unexplained  and  uncontrolled, 
it  would  not  only  be  strong  but  conclusive  evi- 
dence of  carelessness.  Larrabee  t.  Sewall,  66 
Me.  381." 

The  ooart  fartb»  say,  same  page : 

"Notwithstanding  the  statutory  duty  to  tnm 
to  the  right  of  the  middle  of  the  traveled  way 
the  defendant  had  the  right  to  be  upon  any 
part  at  the  road,  and  his  negligence  must  arise 
out  of  his  failure  to  exercise  ordinary  care  un- 
der all  the  drcnmstsnces.  There  was  ample 
room  for  the  plaintiff  and  her  husband  to  pass 
on  the  defendant's  left,  and  they  would  have 
passed  in  safety  had  they  kept  upon  the  same 
course.  On  the  other  hand,  the  defendant  was 
on  the  wrong  side  of  the  road,  be  saw  the  plain- 
tiir  approaching  in  ample  time  to  tnm  to  the 
right  of  the  middle  of  tiie  traveled  road.  There 
was  nothing  to  prevent  his  doing  so^  and  the 
evidoice  tended  to  show  that  had  he  done  so 
there  would  have  been  no  collision." 

These  citations  state  the  responsibility  that 
rests  upon  the  slow-moving  horse  team  In  its 
duty  to  observe  the  law  of  the  road,  and  de- 
clares a  ctrilision  on  the  wrong  side  of  the 
road,  unexplained,  "conclusive  evidence  of 
carelessness."  This  clearly  throws  the  bur- 
ien  on  the  offending  party  In  such  a  case. 
This  same  case,  then,  treats  the  question  of 
duty  or  care  which  the  law  ImiHwes  uiton 


travelers,  moving  with  animal  power.  On 
page  76  of  9S  Me.,  on  page  212  of  56  Aa  (63 
U  K.  A.  668)  it  is  htid: 

"To  hold  the  defendant,  however,  it  is  not 
necessary  that  he  should  be  able  in  the  exer- 
cise of  ordinary  pmdence  to  foresee  the  pre- 
cise form  In  which  the  injury  in  fact  resulted. 
HIU  V.  Winsor.  118  Mass.  261.  'The  injury 
must  be  the  direct  result  of  the  misconduct 
charged,  but  it  Is  not  to  be  considered  too  re- 
mote if,  according  to  the  usual  experience  of 
mankind,  the  result  ought  to  have  been  reasona- 
bly apprehended.    •    •    •*" 

These  rules  of  conduct  and  responsibility 
on  the  road  apply  to  vehicles  moved  by  ani- 
mal power.  They  must  accordingly  be  ap- 
plied with  emphasized  severity  to  vehicles 
weighing  tons,  capable  of  great  speed  and 
propelled  by  mechanical  power,  because  most 
duties  In  life  are  measured  by  the  conse- 
quences of  a  breach ;  and  ordinary  care  la 
always  predicated  upon  the  degree  of  danger 
of  which  It  is  spoken. 

[4]  Yet  the  persistent  claim  of  automobile 
.operators  Is  that  they  have  a  right  to  use 
any  part  of  the  road,  which  they  do,  and 
are  entitled  to  always  rely  In  their  use  of  the 
road  upon  the  presumption  that  the  other 
party  is  driving  at  a  legal  rate  of  speed,  so 
that  they  can  regulate  their  conduct  upon 
this  legal  presumption.  But  this  rule  cannot 
be  Invoked  even  in  ordinary  cases  of  negli- 
gence, much  less  In  an  automobile  case. 
Such  operators  cannot  confine  their  anticipa- 
tion to  a  legal  rate  of  speed  as  a  protection. 
They  are  held  to  anticipate  that,  according 
"to  the  usual  experience  of  mankind,  the  re- 
sult ought  to  be  reasonably  apprehended." 
These  operators  must  anticipate  not  accord- 
ing to  the  "legal,"  but  the  "usual,"  experi- 
ence of  mankind  In  running  automobiles  on 
the  public  highways. 

It  is,  then,  a  matter  of  common  knowledge, 
the  "usual  experience,"  that  automobiles  are 
more  often  driven  without  any  reference  to 
legal  speed  than  In  observance  of  it.  True, 
In  the  trial  of  automobile  cases  there  are  al- 
most always  two  rates  of  speed  that  might 
be  marked,  plaintiff's  1,  and  plalntlfTs  2,  In 
which  the  plaintiff  Is  seldom  ever  going  over 
a  speed  of  from  8  to  12  miles,  while  the  de- 
fendant Is  going  at  from  26  to  45  miles  an 
hour,  and  sometimes  so  fast  that  his  speed 
produces  a  result  in  the  nature  of  a  blur,  as 
he  passes.  Nevertheless,  the  truth  is  that 
automobile  operators  pay  little  attention  to 
the  legal  rate  of  speed.  Hence  it  is  "the 
usual  experience"  of  operators  that  they  are 
not  authorized  to  rely  on  the  legal  presump- 
tion that  an  approaching  car  is  coming  at  a 
legal  rate  of  speed,  but  must  exercise  due 
care  in  the  operation  of  their  own  car,  es- 
pecially in  approaching  comers,  curves,  and 
turns  in  the  road,  where  their  vision  may 
be  wholly  or  partially  obscured.  According- 
ly, the  claim  that  an  operator  lias  a  right  to 
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rely  on  tbe  presumption  of  a  legal  rate  of 
speed  cannot  be  admitted.  Nor  is  the  pre- 
sumption of  legal  reliance  allowed  In  many 
other  cases  of  negligence.  The  gates  at  a 
railroad  crossing  are  to  warn  tbe  public 
when  down,  and  Invite  It  across  when  up,  yet 
the  court- holds  that  lifted  gates  do  not  re- 
lieve the  traveler  from  contributory  negli- 
gence, if  he  relies  wholly  upon  them.  A  rail- 
road train  is  confined  to  a  speed  of  6  miles 
an  hour  through  the  thickly  settled  parts  of 
Tillages,  yet  It  is  held  that  the  public  can- 
not rely  upon  the  legal  presumption  of  this 
rate  of  speed  and  thereby  claim  relief  against 
the  diarge  of  contributory  negligence.  And 
so  the  instances  might  be  multiplied.  Ac- 
cordingly, If  as  a  matter  of  law  the  operator 
of  an  automobile  is  not  authorized  to  rely 
upon  the  presumption  of  a  legal  rate  of  speed 
by  the  other  car  to  relieve  him  from  the 
charge  of  contributory  negligence  for  being 
on  the  wrong  side  of  tbe  road,  himself,  in  a 
collision,  then  arises  the  vital  question.  What 
are  the  duties  imposed  upon  him  that  will 
enable  him  to  sustain  tbe  burden  of  proof 
against  the  legal  presumption  of  his  own 
negligence  by  being  In  an  accident  on  the 
wrong  side  of  the  road? 

It  should  be  noted,  as  above  seen,  that,  un- 
explained, a  collision  is  "conclusive  evidence 
of  carelessness,"  against  the  party  on  the 
wrong  side  of  the  middle  of  tbe  traveled  part 
of  the  road.  In  view  of  the  great  speed  at 
which  automobiles  are  ca];>able  and  at  which 
they  are  actually  driven,  we  think  it  not  a 
difllcult  task  to  deduce  a  workable  rule.  In 
Savoy  V.  McLeod,  Ul  Me.  234,  88  AtL  721, 
48  Li  R.  A.  (N.  S.)  971,  we  laid  down  the 
general  rule  touching  the  operation  of  auto- 
mobiles. There  we  said  that  in  the  operation 
of  street  cars  "the  court  should  establish  as 
a  law  the  rule  which  prevents  injury  or  loss 
of  life  rather  than  that  which  invites  or 
even  permits  It,"  and  that  the  same  rule  ap- 
plies to  the  operation  of  automobiles  "except 
that  the  degree  of  diligence  •  ♦  •  is  va- 
ried to  correspond  with  the  diminished  dan- 
ger." 

But  since  the  announcement  of  that  oplu- 
.lon,  we  believe  it  to  be  a  matter  of  common 
knowledge  that  the  operation  of  automobiles 
,is  not  now  one  of  "diminished  danger." 
.  It  seems  to  ua  that  it  is  now  advisable  to 
reduce  these  somewhat  disconnected  princi- 
ples of  law  to  a  more  specific  rule  of  due 
'Care,  with  refereice  to  accidents  that  are  so 
frequently  occurring  between  cars  approach- 
'ing  to  meet  at  street  comers,  and  upon  curves 
In  the  road.  It  is  difficult  to  say  which 
place  has  become  the  more  dangerous.  It  is  a 
matter  of  common  knowledge,  however,  that. 
In  our  country  roads,  located  in  the  woods 
4uid  bordered  by  trees,  their  course  Is  so  con- 
stantly turning  to  avoid  bills,  ledges,  marsh- 
es, and  other  obstacles  that  it  is  not  seldom, 
'but  often,  that  cars  approaching  to  meet,,  at 


a  street  comer  or  upon  a  cmre,  can  see  each 
other  but  a  short  distance  ahead.  This  con- 
dition is  recognized  by  the  Automobile  Asso- 
datltMi  of  Maine,  so  that  It  also  becomes  a 
matter  of  common  knowledge  that  this  asso- 
ciation has  vTlaely,  at  no  small  expense,  caus- 
ed the  erection  of  signs  at  blind  curves  In 
the  road,  and  at  blind  street  comers,  bearing 
tbe  warning  signal,  "Go  slow,  Danger  ahead" 
or  some  similar  notice. 

Yet  it  is  claimed  upon  nearly  every  trial  In- 
volving this  class  of  accident  that  a  vehicle 
of  any  kind.  Including  an  automobile,  has 
a  right  to  travel  in  any  part  of  tbe  way,  and 
has  a  right  to  rely  on  tiie  presumption  that 
every  approaching  car  will  observe  the  speed 
laws,  and  that  if  it  bad  the  other  would  have 
had  plenty  of  time  to  have  reached  its  own 
side  of  the  road.  Now,  there  is  no  question 
that  any  kind  of  a  vehicle  has  a  perfect  right 
to  travel  in  any  part  of  the  road,  so  long  as 
it  does  not  violate  the  rule  of  due  care.  But 
what  is  due  care?  What  is  tbe  object  of  es- 
tablishing legal  rules  of 'duty?  Nothing  more 
or  less  than  to  discover  from  actual  experi- 
ence what  conditions  produce  danger,  and 
then  declare  what  shall  be  done  to  prevent 
such  conditions.  It  matters  not  whether  it 
Is  overspeed  or  underspeed  if  it  is  a  cause  ot 
accident.  It  is  to  prevent  the  causes  of  ac- 
cidents, whatever  their  origin,  that  rules  of 
due  core  are  made.  Experience  has  demon- 
strated that  accidents  are  constantly  occup 
ring,  at  street  comers  and  around  blind 
curves  on  the  road,  for  want  of  observance 
of  proper  care  by  automobile  operators.  Why, 
then,  should  not  a  rule  be  suggested  that  will 
obviate  these  dangerous  conditions? 

In  this  class  of  cases  the  following  deduc- 
tion is  unanswerable :  If  each  party  driving 
a  car,  fast  or  slow,  approaching  a  street 
comer,  or  a  curve  .or  bend.  In  the  road, 
whether  the  corner  or  tbe  curve  is  blind  or 
visible,  would  keep  to  the  right  of  the  mid- 
dle of  the  traveled  part  of  the  road,  no  col- 
llsiou  couldi  ever  occur.  Hence  the  rule  that 
operators  should  so  drive  their  cars  at  these 
places.  We  think  this  precaution  is  reason- 
able, and  necessary  to  prevent  accident,  and 
should  be  imposed  as  a  legal  duty.  This  rule 
Imposes  no  hardship,  but,  if  observed,  wUl 
save  life  and  limb.  It  la  not  new.  It  is  as 
old  as  the  law  of  the  road.  It  applies  tbe 
words  of  the  statute,  "seasonably  turn  to  tne 
right"  to  tbe  speed  of  an  automobile  over 
the  speed  of  a  horse,  precisely  as,  before  tbe 
automobile,  it  applied  them  to  the  speed  of 
a  horse  over  the  speed  of  an  ox.  If  at  a  cor- 
ner or  bend  or  on  a  straight  road  one  oar  can 
see  the  other,  it  is  a  statutory  duty  to  "sea- 
sonably turn"  to  the  right.  A  fortiori  should 
it  be  a  statutory  duty  to  so  turn,  at  a  blind 
corner,  or  turn  in.  the  road,  when  legally 
bound  to  anticipate  that  an  approaching  car 
may  at  any  moment  appear. 

W  Appling  this  rule  of  due  care  to  tlw 
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present  sitnation,  we  are  of  the  opinion  that 
[he  plaintiff  car  was  guilty  of  contributory 
negllgencfe  Without  deciding  that  the  Inex- 
perience, per  se,  of  the  driver  made  him  In- 
competent, we  yet  strongly  feel  that  he  lack- 
ed that  experience  necessary  to  give  proper 
satisfaction  that  his  lack  of  experience  did 
not  contribute  to  the  accident  His  father 
had  o\rned  this  Bulck  car  but  11  days.  His 
experience  with  other  cars,  before  this 
spring,  waa,  In  his  own  words,  "somewhere 
Aound  100  miles."  This  must  t>e  regarded  aa 
meager  experience  for  a  boy  19  years  old  to 
prepare  him  to  operate,  npcm  the  public 
streets,  that  tremendous  engine  of  jMwer 
known  as  a  Bulck  6. 

But  aside  from  this  question  of  inexperi- 
ence. It  is  apparent  from  the  evidence  that 
the  driver  of  the  plaintiffs  car  was  guilty 
of  contributory  negligence  In  his  failure  to 
observe  the  law  of  the  road  in  turning  Ills 
car  into  North  street.  The  evidence  is  so 
voluminous  that  space  will  not  permit  of  an 
extended  discussion.  In  analyzing  the  evi- 
dence, however,  we  do  not  overlook  the  fun- 
damental law  that  makes  the  jury  the  Judge 
of  all  questions  of  fact  They  could  have 
found  many  of  the  facts,  single  or  in  groups, 
In  favor  of  the  plaintiff  without  the  right  of 
interference;  but  when  their  finding  is 
against  the  concurrence  of  such  a  weight  of 
eridence,  and  Inconsistent  vrtth  so  many  con- 
tradictory circumstances,  as  to  meet  the 
plaintiff's  contention  with  proof  of  inherent 
improbability,  sudi  finding  should  not  be 
permitted  to  stand. 

Prom  the  facts  and  circumstances  reveal- 
ed by  the  CTidence,  we  cannot  avoid  the  con- 
clnsion  that  the  plaintiff's  car  turned  into 
N«rth  street  within  a  few  feet  of  the  comer 
i      of  the  Dennett  platform ;  that  the  defendant 
!      was  so  near,  when  he  first  saw  the  other  car, 
that  he  thought  a  collision  imminent ;   that 
he  immediately  turned  to  his  left,  the  wrong 
side,  to  avoid  the  impending  accident;   that 
the  driver  of  the  plainafTs  car,  inexperienced 
and  obeying  the  Instinct  of  Ids  instructions, 
•   immediately  turned  to  his  right. 

As  seen  in  the  statement  of  the  case,  the 
-plaintiff  and  defendant  were  approaching  a 
rlgbt-angle  corner  of  two  streets,  each  to 
tarn  into  the  street  from  which  the  other  was 
coming.  Accordingly,  applying  the  rule  to 
this  particular  case,  we  have  no  hesitancy 
in  saying  that  It  was  the  legal  duty  of  the 
defendant  to  keep  his  right-hand  side  of  the 
road  in  approaching  that  comer,  whether  he 
could  see  the  approach  of  the  coming  car  or 
not;  that  It  was  equally  the  plain  duty  of 
the  plaintiff  to  keep  his  right-hand  sl(\e  of  the 
load,  whether  he  could  see  the  approaching 
«r  or  not  If  they  could  see  each  other,  It 
was  their  duty  to  look,  and  only  an  emergen- 
cy could  excuse  the  one  on  the  wrong  side. 
U  they  could  not  see  each  other,  by  reason 


of  obstructions,  then  It  was  the  legal  duty  of 
each  to  anticipate  that  the  one  car  might  be 
approaching  to  turn  that  comer  at  the  mo- 
ment the  other  might  reach  It;  and,  regard- 
less of  the  presumption  of  legal  speed,  each 
should  be  on  his  side  of  the  road,  if  he  would 
avoid  the  charge  of  contributory  negligence. 

[I]  This  accident  happened  on  the  plain- 
tiff's Bide  of  the  road.  We  have  said  tliat 
when  an  accident  happens  by  a  collision  of 
vehicles  in  the  highway  the  one  on  the  wrong 
side  Is  prima  facie  guilty  of  negligence,  un- 
less something  appears  from  the  nature  of  the 
accident  or  from  extrinsic  evidence,  to  over- 
come such  guilt  It  may  be  rebutted  by  show- 
ing a  case  of  emergency  In  which  a  party 
may  be  Justified  in  taking  the  wrong  side  of 
the  road.  And  the  exception  proves  the  rule 
that  one  cannot  take  the  wrong  side  deliber- 
ately, when  it  is  his  duty  to  turn  seasonably 
to  the  right,  whether  from  actual  observation, 
or  legal  anticipation  of  an  approaching  car. 
Do  the  law  and  the  evidence  rebut  the  pre- 
sumption against  the  defendant  in  this  case? 
We  think  they  do. 

In  case  of  inomlnent  danger  when  two  al- 
ternatives are  presented,  an  exercise  ol 
Intelligent  and  prudent  Judgment  will  excuse 
one  from  the  charge  of  negligence,  although 
the  course  taken  may  not  prove  to  have  been, 
the  safest  or  best  Larrabee  v.  Sewall,  66  Me. 
376;  Skene  v.  Graham,  114  Me.  229,  95  Atl. 
950.  In  case  of  emergency  a  swerving  of  a 
traveler  to  tlie  wrong  side  of  the  road  is  not 
negligence.  Skene  t.  Graham,  114  Me.  229,  95 
Atl.  950.  A  driver  is  Justified  in  turning  to 
the  left  side  of  the  road  in  ordw  to  avoid  a 
coUision.  Clarke  v.  Woop,  169  App.  Div.  437, 
144  N.  Y.  Supp.  595;  McFern  v.  Gardiner, 
121  Mo.  App.  1,  97  S.  W.  972.  "So  in  an  ac- 
tion of  injnry  sustained  when  two  aut<»no- 
biles  collided  in  the  highway,  the  plaintiff, 
taming  to  the  left  while  acting  as  a  reason- 
able man  upon  the  honest  belief  that  he 
would  thereby  avoid  a  collision  with  defend- 
ant was  absolved  from  obeying  the  law  of  the 
road,  and  turning  to  the  right"  Lloyd  v.  Cal- 
houn, 78  Wash.  438,  139  Pac.  231.  We  think 
this  was  Just  what  happened,.  The  emergency 
existed,  and  the  defendant  had  Instantly  to 
choose  what  coarse  he  woidd  pursue  to  avoid 
it 

Whether  guilty  of  contributory  negligence 
In  any  other  respect  is  here  immaterial,  but 
we  cannot  say  that  the  conduct  of  the  defend- 
ant In  turning  to  his  left  did  not  comport 
with  "that  degree  of  care  that  an  ordinarily 
prud^it  person  might  have  exercised  under 
the  same  circumstances."  Borders  v.  B.  &  M. 
Railroad,  115  Me.  210,  98  Atl.  664.  Whatever 
may  have  been  the  culpability  of  the  defend- 
ant, we  think  the  evidence  is  orerwhelming 
that  the  plaintiff's  car  was  guilty  of  contribu- 
tory, negligence. 

Motion  sustained. 
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KINKET  V.  HORWITZ  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
Jan.  30,  iei9.) 

1.  Fbatjds,  Statute  oy  «=>116(1,  2)— Mkmo- 

RANDTm— SumCIENCT. 

Written  contract,  evidenced  by  telegram,  di- 
recting plaintifF  to  ship  potatoes  at  certain  price 
to  defendants,  signed  by  broken  authorized  by 
defendants,  and  by  acceptance  of  order  signed 
by  plaintiif,  followed  by  written  confirmation 
sent  defendants  by  the  brokers,  was  sufficient 
to  satisfy  the  statute  of  frauds. 

2.  CuBTOus  AND  Ubaqks  «=9l3— Additior  to 
Tebus  of  Contract. 

Where  contract  (or  sale  of  carload  of  pota- 
toes was  not  contradicted  by  trade  custom  with 
reference  to  right  of  inspection  and  manner  of 
payment,  the  custom  became  a  part  of  the  con- 
tract, and  the  contract  should  be  construed  with 
reference  to  it. 

3.  Sal£8  $=>359(1)— Presentation  of  Draft 
FOR  Purchase  Prick— Evidence. 

In  action  for  purchase  price  of  carload  of 
potatoes,  destroyed  by  fire  after  arrival  at  des- 
tination, held  that  court  was  justified  in  finding 
that  draft  drawn  by  plaintiff  seller  on  defend- 
ant buyers  was  duly  and  regularly  presented  to 
defendants  on  the  day  of  its  arrival. 

4.  Sales  ®=»345— Acceptance— Laches. 

While  technical  presentment  of  draft  drawn 
by  plaintiff  seller  and  shipper  upon  defendant 
buyers  was  unnecessary  under  Gen.  St.  1&18,  § 
4428,  before  there  could  be  any  laches  or  culpa- 
ble delay  on  the  pert  of  defradants,  they  must 
have  had  notice  of  arrival  of  draft,  bill  of  lad- 
ing, and  the  goods. 

5.  Saus  ®=»201(4)— Loss  of  Shipment— Lia- 
BiUTT  of  Butxb. 

Where  taking  out  of  bill  of  lading  to  order 
of  plaintiff,  shipper  of  carload  of  potatoes,  with 
directicm  to  deliver  on  payment  of  draft,  was 
scdely  to  secure  performance  of  defendant  buy- 
ers' obligation,  htM  that  property  passed  to 
defendants  after  notice  of  the  draft,  bill  of 
lading,  and  of  placing  of  car  on  side  track  for 
unloading,  so  Uiat  risk  of  loss  was  on  them, 
under  Sales  Act,  g  22,  although  bill  of  lading  had 
not  been  taken  up. 

6.  Saues  %=»161  — "Deuvert"  — What  CoN- 

t)TlTUTES. 

In  a  sale  by  carload  lot,  unless  otherwise 
expressed,  delivery  at  the  place  agreed  upon  and 
upon  a  track  ready  for  unloading  is  "delivery" 
under  Sales  Act,  |  19,  rule  5. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliv- 
ery.] 

7.  Sales   ©=»200(1)— Acceptance— Dutt   or 

BUTEB. 

Where  delivery  of  carload  of  potatoes  un- 
der terms  of  contract  left  nothing  for  plaintiff 
seller  to  do,  the  property  passed  to  defendant 
buyers,  and  it  at  once  oecame  their  duty  to 
accept  and  pay  under  Sales  Act,  IS  41,  42; 
there  being  no  objection  to  kind,  quality,  or  c<»- 
dition. 


8;  Sales  ^=B35tf (8)  —  AcnOM  vob  PmcEASE 
Pbioe— Pliadiwo. 
In  action  for  price  of  carload  of  potatoes  de- . 
strdyed  by  fire  after  arrival  at  destination,  com- 
plaint held  to  state  cause  of  action  for  the 
pri<^,  although  it  contained  no  allegation  of  de- 
lay by  defendants. 

Appeal  from  Superior  Court,  New  Haveo 
County ;   Donald  T.  Warner,  Judge. 

Action  by  Harry  B.  Kinney  against  Has 
Horwitz  and  others,  copartners  in  business 
under  the  name  of  tbe  Newartt  Produce  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants appeal.    No  error. 

Baruett  Berman,  Charles  Cohen,  and  Phil- 
ip Pond,  all  of  New  Haven,  for  appellants. 

Harrison  Hewitt  and  Charles  E.  Clark, 
both  of  New  Haven,  for  appellee. 

OAGER,  J.  This  is  an  action  to  recover 
the  price  of  a  carload  of  potatoes  shipped  by 
the  plaintifF  in  Maine  to  the  defendants  in 
New  Haven,  as  copartners  in  business  in  New 
Haven  under  the  name  of  the  Newark  Prod- 
uce Company.  The  potatoes  arrived  in  New 
Haven  on  January  24th,  and  on  the  evening 
of  the  same  day  a  postal  card  notice  of  the 
arrival  was  sent  the  defendants.  On  Feb- 
ruary 5th  the  car  was  placed  on  a  side  track 
for  unloading,  and  early  on  the  morning  of 
the  5th  notice  by  telephone  was  given  tbe 
defendants  of  the  arrival  of  the  car.  Tbe 
potatoes  remained  in  the  car,  untouched  by 
the  defendants,  until  February  13th,  when 
they  were  destroyed  by  Are.  The  trial  court 
held  that  the  proi)erty  In  the  potatoes  was 
in  the  defendants  at  the  time  of  the  fire,  and 
that  they  were  liable  for  the  price.  These 
are  several  reasons  of  appeal  whldi  are  well 
summarized  by  the  appellants  as  follows  : 

(1)  The  plaintiff  did  not  prove  compliance 
with  the  statute  of  frauds,  which  is  a  bar 
in  this  action. 

(2)  Tbe  plaintiff  did  not  prove  performance 
of  the  condition  precedent  to  the  accrual  of 
the  defendants'  obligation  to  pay,  to  wit, 
presentation  of  the  draft 

(3)  The  risk  of  loss  was  on  the  plaintiff, 
who  was  the  owner  of  the  goods  at  the  time 
of  their  destruction. 

(4)  Tbe  trial  court  should  not  have  found 
against  the  defendant  because  of  any  delay, 
since  the  complaint  did  not  allege  delay  and 
the  issue  of  delay  was  not  raised  by  the 
pleadings. 

(5)  The  plaintllTs  complaint  states  a  cause 
of  action  for  breadi  of  an  executory  con- 
tract of  sale,  upon  which  a  Judgment  for  the 
contract -price  should  not  have  been  founded. 

(6)  The  plaintiff,  If  entitled  to  any  jndg- 
ment,  should  have  been  limited  to  the  recov- 
ery of  nominal  damages. 

[1]  T^at  the  contract  for  the  sale  was  with- 
in the  statute  of  frauds  is  admitted,  and  the 
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defendants  claim  that  they  are  not  liaUe  be- 
cause  the  contract  was  not  executed  in  com- 
pliance with  the  statute.  The  finding  shows 
the  contrary.  R.  E.  McLatchy  Company  were 
brokers  of  produce  In  Boston,  and  had  done 
boslness  for  both  plaintiff  and  defendants. 
January  30,  1912,  the  plaintiff  notified  Mc- 
Latchy  Company  that  he  had  a  carload  of  po- 
tatoes for  sale.  Mcl^tchy  Company  by  tele- 
phone communicated  with  the  defendants  In 
\ew  Haven,  who  authorized  McLatcby  Com- 
pany to  offer  plaintiff  $1.22  per  bushel  for  a 
cai  of  potatoes  delivered  to  them  at  New  Hav- 
ea.  Thereupon  McLatchy  Company  wired 
Idalntlfl:  "Ship  one  car  of  potatoes  to  Newark 
Produce  Company,  New  Haven,  $1.22  deliv- 
ered. R.  R  McLatchy  Company."  The  plain- 
tiff. Immediately  upon  receipt  of  this  tele- 
gram, wired  back  to  McLatchy  Company: 
"Will  ship  car  to  New  Haven.  H.  £.  Kinney." 
By  letter  McLatchy  Company,  on  receipt  of 
this  telegram,  confirmed  this  sale  to  the  de- 
feadauts.  On  the  same  day  the  brokers  made 
the  following  entries  on  their  books:  "H.  E. 
Elnney,  Burnham,  Maine,  1912,  Jan.  30 — 
1— Newark  Produce  Co.  $6;"  and  upon  a 
card  Index,  the  following :  "Newark  Produce 
Oi>.  New  Haven,  Conn.  2  Jan.  30,  1912;  1 
car  pots.  $1.22,  H.  Si.  Kinney."  The  written 
contract  la  contained  in  the  order  to  Kinney 
signed  by  the  brokers  by  authority  of  the 
defendants,  the  acceptance  of  the  offer  signed 
by  Kinney,  followed  by  written  confirmation 
sent  defendants  by  the  broker.  The  entries 
•re  in  conformity.  This  order  of  the  broker 
Is  a  "note  or  memorandum  in  writing  of  the 
contract  of  sale  signed  by  the  party  to  be 
diarged  or  his  agent  in  that  behalf."  Stat- 
ntes,  {  6131.  The  contract  so  evidenced  con- 
tains the  essentials  of  the  contract,  to  wit, 
the  subject  ot  the  sale,  the  names  of  the 
parties  to  the  contract,  the  price  and  the 
place  of  ddlvery.  This  is  suflSdent  to  satis- 
fy the  statute.  O'Snllivan  v,  Overton,  56 
Conn.  105,  14  AtL  300;  Nidiols  v.  Johnson, 
10  Conn.  198:  Boach  v.  Lane,  226  Mass.  603, 
116  N.  E.  470.  That  tlte  signature  of  the 
brokers  authorized  by  the  defendants  is  suf- 
ficient see  Butler  v.  Thomson,  92  U.  H.  412, 
23  L.  Ed.  684;  Coddlngtw  v.  Goddard,  82 
Mass.  a6  Gray)  436;  O'SuUlvan  v.  Overton, 
mpra. 

[2]  The  court  also  found  a  custom  of  the 
trade  in  the  following  language: 

"By  the  custom  of  the  trade  a  contract  for  the 
sale  of  a  carload  of  potatoes  for  $1.22  delivered 
«t  New  Haven  carried  with  it  the  provisions 
that  paymoit  should  be  made  by  means  of  a 
draft  for  the  purchase  price  drawn  by  the  ven- 
dor on  vendees,  payable  upon  the  arrival  of  the 
goods  to  which  draft  should  be  attached  and 
properly  indorsed  bill  of  lading  of  the  goods, 
which  bill  of  lading  was  to  be  delivered  to  the 
Tnidees  upon  payment  of  said  draft,  and,  fur- 
ther, that  the  vendees  should  have  the  right  of 
inipectfon  of  the  goods  before  the  payment  of 
the  draft,  and  said  cnstom  entered  into  and 


formed  part  of  said  contract  for  the  sale  of  said 
potatoes." 

This  finding  as  to  custom  In  no  way  con- 
tradicts the  written  evidence  of  the  contract. 
It  states  how,  in  tbe  trade,  payment  was  to 
be  made  in  the  absence  of  contract  to  the 
contrai?',  and  its  usage  becomes  a  part  of 
the  contract  As  stated  In  Leach  v.  Beards- 
lee,  22  Conn.  404 : 

"In  such  case  it  may  be  taken  that  the  usage 
entered  into  and  became  part  of  the  contract" 

This  principle  is  well  established  in  refer- 
ence to  all  contracts,  whether  written  or  ver- 
bal. Judge  Story  in  the  Schooner  Reeslde,  2 
Sumner,  567,  Fed.  Gas.  No.  11,657,  as  quoted 
with  approval  in  Seymour  v.  Page,  33  Conn. 
66,  said: 

"The  true  and  appropriate  office  of  a  usage  or 
custom  is  to  interpret  the  otherwise  indeter- 
minate intentions  of  parties  and  to  ascertain  the 
nature  and  extent  of  their  contracts,  arising 
not  from  express  litipulations,  but  from  mer« 
implications  and  presumptions  and  acts  of  a 
doubtful  or  equivocal  character."  Wiggin  v. 
Federal  Stock  &  Grain  Co.,  77  Conn.  516,  59 
Atl.  607 ;  Skiff  V.  Stoddard,  63  Conn.  219,  28 
Atl.  874.  28  AU.  104,  21  L.  R.  A.  102;  KU- 
gore  T.  BulUey,  14  Conn.  390. 

It  Is  therefore  not  only  proper,  but  neces- 
sary, In  order  to  do  Justice  between  the  par- 
ties, to  construe  the  contract  with  reference 
to  the  custom  as  found  by  the  court. 

(3,  41  The  defendants  further  claim  that 
the  plaintiff  did  not  show  performance  of  the 
condition  precedent  to  the  accrual  of  the  de- 
fendants' obligation  to  pay,  to  wit,  presenta- 
tion of  the  draft  There  are  two  answers  to 
this  claim:  The  court  has  expressly  found 
due  and  regular  presentment  to  the  defend- 
ants  on  the  day  of  its  arrival  in  New  Haven, 
February  2,  1912.  Technical  presentment  Is 
not  necessary  to  diarge  the  person  primarily 
liable.  Statutes,  8  4428.  Before  there  could 
be  any  laches  or  culpable  delay  on  the  part 
of  the  defendants  they  must  of  course,  have 
notice  of  the  arrival  of  the  draft  bill  of 
lading,  and  goods,  but  the  finding  shows  ac- 
tual presentment  of  the  draft  full  and 
prompt  Information  that  the  draft  and  bill 
of  lading  were  at  the  Second  National  Bank, 
and  the  defendants  were  further  Informed 
on  February  4th  of  the  arrival  of  the  pota- 
toes, and  on  February  5th  of  the  arrival  of 
the  car,  and  that  it  had  been  placed  on  tracks 
In  position  for  unloading.  So  that  it  appears 
from  the  finding  that  by  the  morning  of  Feb- 
ruary 5th  the  defendants  were  possessed  of 
all  information  called  for  by  the  contract  or 
necessary  to  be  known  by  them  to  act  with 
reference  to  the  draft,  the  bill  of  lading,  and 
the  potatoes.  That  the  finding  ct  the  court 
was  amply  justified  Is  apparent  from  a  letter 
written  by  defendants  to  plaintiff  December 
26,  1912,  in  whidt  they  s^: 
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"We  wer«  waiting  (or  tlie  man  who  bouglit 
the  car,  whom  we  expected  to  come  home  before 
Christmas ;  but  he  did  not  come  home.  •  *  • 
Again,  in  reference  to  the  car  laying  od  the 
track,  we  were  going  to  pay  the  draft  on  the 
car  of  potatoes  when  we  were  informed  by  the 
railroad  that  the  car  was  burned.  We  have  no 
idea  how  long  the  car  was  laying  on  the  track 
or  when  we  were  notified  of  its  arriral." 

The  Inference  is  strong  that  the  delay  of 
the  defendants  was  purely  for  their  own  con- 
venience In  connection  with  a  resale.  How- 
ever that  may  be,  the  defendants  delayed  at 
least  a  week  after  full  notice^  and  before 
the  destruction  of  the  potatoes,  without  mak- 
ing or  attempting  to  make  an  Inspection,  or 
take  the  potatoes. 

Perhaps  the  most  serious  claim  of  the  de- 
fendants is  that  at  the  time  of  the  Are  the 
risk  of  loss  was  on  the  plaintifl.  It  appears : 
That  the  plaintiff  on  shipping  the  goods  to<^ 
out  a  bill  of  lading  to  the  order  of  "H.  B. 
Kinney,  New  Haven,  Conn.  Notify  Newark 
Produce  Company,  New  Haven,  Conn.  In- 
spection allowed."  That  the  plaintiff  attach- 
ed this  bill  of  lading  to  a  draft  upon  defend- 
ants under  their  firm  name  of  the  Newark 
Produce  Company  for  $769.56,  payable  on 
the  arrival  of  the  goods,  and  Indorsed  the  bill 
of  lading,  "'Wlien  draft  paid  deliver  to  New- 
ark Produce  Company,  H.  E.  Kinney,"  and 
delivered  the  draft  with  the  bill  of  lading 
attached  to  his  bank  for  collection,  which 
forwarded  it  to  the  Second  National  Bank  of 
New  Haven,  at  which  bank  It  arrived  Feb- 
ruary 2d.  Immediately  thereafter  followed 
presentments  and  notices  as  to  the  draft  and 
bill  of  lading  and  notice  of  arrival  of  pota- 
toes ns  above  stated.  On  February  13,  1912, 
the  car  caught  fire,  and  the  potatoes  were 
destroyed,  and  on  February  14th  the  defend- 
ants, after  notice  of  the  fire,  refused  to  pay 
the  draft,  and  have  never  paid  the  draft  or 
for  the  potatoes.  It  does  not  appear  that 
defendants  ever  Inspected  the  car.  The  rea- 
sonable time  wltt^n  which  to  inspect  was 
found  to  be  48  hours  from  date  of  notice  or 
arrival  of  car,  which  was  February  4tb,  at 
7  p.  m. 

It]  The  contract  of  sale  being  entirely  val- 
id, and  the  plaintiff  having  performed  his 
part,  the  question  arises  whether,  as  the  bill  of 
lading  had  not  been  taken  up  by  the  defend- 
ants, either  the  title  or  the  beneficial  right 
of  property  in  the  potatoes  had  passed  to  the 
defendants  at  the  date  of  the  lire.  By  the 
terms  of  the  contract  the  draft  was  payable 
upon  the  arrival  of  the  goods  In  New  Havoi, 
and  the  bill  of  lading  was  indorsed:  "When 
draft  paid  deliver  to  Newark  Produce  Com- 
pany, H.  E.  Kinney."  In  accordance  with  the 
custom  of  the  trade  and  the  provisions  of 
section  47  of  the  Sales  Act  (Statutes,  8  4713), 
the  bill  of  lading  allowed  inspection  within 
a  reasonable  time.  The  contract  of  sale  re- 
quired the  deliiery  of  the  potatoes  in  New 


Haven.    Section  19,  rale  5,  of  tbe  Sales  Act 
(Statutes,  i  4685)  provides: 

"If  a  ccmtract  to  sell  requires  the  seller  to 
deliver  the  goods  to  the  buyer,  or  at  a  particu- 
lar place,  or  to  pay  the  freight  or  cost  of  trms- 
portation  to  the  buyer,  or  to  a  particular  place, 
the  property  does  not  pass  until  the  goods  have 
been  delivered  the  buyer  or  have  reached  the 
place  agreed  upon." 

[8]  Here  the  potatoes  were  d^vered  at  the 
place  agreed  upon,  for.  In  a  sale  by  a  carload 
lot,  unless  otherwise  expressed,  deUvery  at 
the  place  agreed  upon,  and  upon  a  track 
ready  for  unloading.  Is  a  delivery  under  the 
terms  of  the  contract.  The  defendants  did 
not  inspect,  but  no  claim  is  made  on  this 
ground,  or  that  the  potatoes  were  not  of  the 
kind  and  quality  required  by  the  contract. 
The  plaintiff  had  therefore  performed  his 
part  of  the  contract  fully.  The  Sales  Act 
provides,  with  reference  to  performance  of 
the  contract  (section  41,  Stat  4707): 

"It  is  the  duty  of  the  seller  to  deliver  the 
goods,  and  of  the  buyer  to  accept  and  pay  for 
the  same,  in  accordance  with  the  terms  of  the 
contract  to  sell  or  sale." 

Section  42,  SUts.  |  4708: 

"Unless  otherwise  agreed,  delivery  of  the  goods 
and  payment  of  the  price  are  concurrent  condi- 
tions; that  is  to  say,  the  seller  most  be  ready 
and  willing  to  give  possession  of  the  goods  t» 
the  buyer  in  exchange  for  the  price,  and  the 
buyer  must  be  ready  and  willing  to  pay  the  price 
in  exchange  for  possession  of  the  goods." 

[7]  The  delivery  of  the  potatoes  under  the 
terms  of  the  contract  left  nothing  more  for 
the  plaintiff  to  do ;  the  property  in  the  goods 
then  passed  to  the  defendants,  and  it  at  once 
became  the  duty  of  the  defendants  to  accept 
and  pay  for  them.  Home  Pattern  Co.  v.  Mertz- 
Co.,  88  Conn.  25,  90  Atl.  33;  Ni(^ols  v.  Morse, 
100  Mass.  523;  Batch  v.  Standard  OU  Ck), 
100  U.  S.  124,  25  L.  Ed.  554;  Roach  v.  Lane. 
226  Mass.  598,  116  N.  E.  470.  The  plaintiff, 
upon  proof  of  delivery  at  the  spedfled  place 
and  no  objection  taken  to  the  kind  or  qual- 
ity or  condition  of  the  potatoes,  need  not 
show  acceptance  to  make  the  sale  complete. 
Roach  V.  Lane,  supra.  The  defendants  had, 
to  be  sure,  the  right  of  InspectitMi.  In  addi- 
tion to  the  waiver,  Implied  in  the  letter  above 
quoted,  the  finding  is  that  the  right  was  not 
exercised  in  a  reasonable  time. 

Section  22  of  tlie  Sales  Act  (Stats.  ;  46S$>' 
relating  to  risk  of  loss  Is  as  follows : 

"Unless  otherwise  agreed,  the  goods  remaia 
at  the  seller's  risk  until  the  property  therein  is 
transferred  to  the  buyer,  but  when  the  property 
therein  is  transferred  to  the  buyer  the  goods 
are  at  the  buyer's  risk  whether  delivery  has 
been  made  or  not,  except  that  (a)  where  ddivery 
of  the  goods  has  been  made  to  the  buyer,  or  to 
a  bailee  for  the  buyer,  in  parsaasce  of  the  ooo- 
tract,  and  the  property  in  the  goods  has  been 
retained  by  the  seller  merely  to  secure  perform- 
ance by  the  buyer  of  his  obligations  under  the- 
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contract,  the  gooOa  are  at  the  buyer's  risk  from 
the  time  of  snch  delivery,  (b)  where  delivery  has 
bMn  delayed  through  the  fault  of  either  buyer  or 
ttUer  the  gooda  are  at  the  risk  of  the  party  in 
halt  as  regards  any  loss  which  might  not  have 
occorred  bat  tor  anch  fault."         ■ 

While  the  finding  does  not  in  express  terms 
*o  state,  it  is  apparent  from  all  the  drcnm- 
stances  tliat  taking  the  bill  to  the  order  of 
the  shipper  with  directions  to  deliver  to  the 
buyer  only  on  payment  of  the  draft  was  done 
solely  to  secure  performance  of  the  buyer's 
obligation  to  pay;  therefore  the  potatoes  were 
at  the  buyer's  risk  from  their  arrival  In  New 
Haven  and  notice  of  draft,  bill  of  lading,  and 
arrival  and  placing  on  the  side  track  for  un- 
loading, miat  this  result  follows  from  the 
terms  of  the  Sales  Act,  under  which  alone 
the  case  must  be  decided,  is  apparent  from 
the  reasoning  in  the  recHit  case  of  Alderman 
Bros.  Co,  T.  Westlngbonse  Air  Brake  Co.,  9S 
Conn.  419,  lOB  Atl.  267.  The  only  difference 
between  that  case  and  the  case  now  under 
consideration  Is  that  in  that  case  the  contract 
was  for  delivery  of  goods  f.  o.  b.  Wllmerdlng, 
and  the  question  there  was  who  was  to  bear 
the  loss  which  occurred  In  the  course  of  ship- 
ment. The  goods  in  that  case  were  shipped 
to  New  Haven,  and  the  bill  of  lading  was 
taken  to  the  seller's  agent  in  New  Haven,  and 
It,  with  draft  attached,  was  forwarded,  and 
the  directions  upon  the  bill  of  lading  there, 
as  here,  were  to  notify  the  purchaser  of  the 
fnwds.  We  cannot  see  that  it  makes  any  dif- 
ference with  the  reasoning  of  that  case  and 
the  appIlcatl<Mi  of  the  Sales  Act  whether 
goods  were  to  be  shipped  f.  o.  b.  place  of  ship- 
ment or  were  to  be  shipped  to  a  designated 
place  as  here,  the  city  of  the  buyer.  Under 
rule  5  of  section  10  (Stats.  |  4686),  the  de- 
livery of  the  goods  In  New  Haven  satisfied 
the  statute  as  to  delivery.  In  the  Alderman 
Case  the  court  hrid  that  the  delivery  at  the 
place  provided  by  the  contract  was  a  delivery 
to  the  buyer  within  the  meaning  of  section  22 
(Stats,  i  4688) : 

"Notwithstanding  the  fact  that  the  buyer 
cannot  have  possession  of  the  Eoods  until  the 
aeller  is  paid,  because  the  Sales  Act  contem- 
plates that  the  seller  may  at  his  option  reserve 
the  jus  disponendi." 

Prior  to  the  Sales  Act  there  may  have  been 
some  doubt,  and  Indeed  the  decisions  are  not 
harmonlons  as  to  the  risk  of  loss  under  snch 
circumstances.    The  difference  In  opinion  Is 


pointed  out  and  ably  commented  on  by  Prof. 
Williston  in  his  chapter  upon  the  risk  of  loss 
under  the  provisions  of  the  Sales  Act.  Inas- 
much as  the  result  reached  in  this  case  is 
In  substantial  accord  with  that  reached  In 
the  Aldennan  Case^  it  Is  unnecessary  to 
re-examine  the  matter.  It  need  only  be  re- 
marked In  passing  that  the  differences  of 
opinioti  as  to  who  should  bear  the  risk  of 
loss  arose  prior  to  the  enactment  of  the  Sales 
Act,  and  we  have  been  referred  to  no  case 
where  the  Sales  Act  has  been  adopted  that 
holds  a  rule  other  than  that  stated  In  the 
Alderman  Case,  and  which  we  adopt  as  ap- 
plicable to  the  present  case. 

[8]  The  defendants  claim  that  the  com- 
plaint does  not  state  a  cause  of  action  for 
the  price  of  the  potatoes.  The  complaint  al> 
leges  a  sale  and  its  terms,  delivery  pursu- 
ant to  contract,  notice  of  arrival,  and  refusal 
to  pay  for  the  potatoes,  the  all^ation  as  to 
the  latter  being  that  "defendants  neglected 
to  honor  said  draft  and  to  accept  said  bill  of 
lading  properly  Indorsed  and  have  at  all 
times  neglected  and  refused  to  accept  said 
draft  or  pay  said  sum  of  $769.56."  This 
means  simply  that  defendants  did  not  pay 
for  the  goods  by  draft  or  otherwise.  The 
obligation  declared  on  Is  not  the  draft  The 
defendants  never  became  liable  on  that  In- 
strument as  it  was  never  accepted.  They 
did  become  liable  on  the  delivery  of  the  po- 
tatoes as  on  an  executed  sale.  That  delivery 
vested  the  beneficial  property  in  the  potatoes 
In  the  defendants,  and  Imposed  upon  them 
the  risk  of  loss.  Is  already  shown,  and  the 
court  committed  no  error  In  rendering  Judg- 
ment for  the  contract  price.  The  liability 
of  the  defendants  was  not  simply  for  breach 
of  an  executory  contract  of  sale.  The  deliv- 
ery In  New  Haven  completed  the  sale,  and 
the  duty  to  pay  thereupon  arose.  The  omis- 
sion of  any  allegation  of  delay  by  the  defend- 
ants is  immaterial.  Delivery  and  failure  to 
pay  are  the  esaaitlals. 

The  claims  for  correction  of  the  finding 
have  been  examined  in  detail,  and,  so  far  as 
they  are  material,  the  court  was  quite  Justi- 
fied In  finding  as  It  did. 

The  decisions  reached  In  the  claimed  er- 
rors discussed  above  dispose  of  the  case,  and 
render  further  discussion  of  spwiBa  points 
in  the  appeal  unnecessary. 

There  Is  no  error. 

The  other  Judges  concurred. 
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STATE  V.  CAXDIDO. 

(Supreme  Court  of  Errors  of  Connecticut 
Jan.  30,  1919.) 

1.  Chiminal  Law      <ft=>985(l)— New  Tbiai^ 
Evidence— Deorbe  of  Homicide. 

Where  verdict  was  murder  in  the  first  de- 
gree, and  court  being  doubtful  as  to  whether 
killing  was  willful,  deliberate,  and  premeditated, 
under  Gen.  St.  1902,  ;  756.  returned  jury  to  a 
reconsideration  of  case  with  instructions  to  de- 
termine whether  verdict  could  not  be  reduced  to 
murder  in  the  second  degree,  and  jury  again 
returned  Verdict  of  murder  in  first  degree,  court 
properly  refused  to  set  aside  verdict  for  in- 
snfiSciency  of  evidence,  notwithstanding  his  own 
doubt  as  to  whether  killing  was  premeditated. 

2.  Criminal  Law      «=s»748  —  Pbovincb  of 
Jttbt— Degbeb  o»  Cbims. 

It  is  the  jury's  province  to  determine  the 
degree  of  crime. 

3.  Homicide      $=»232  —  Premeditation  — 

Evidence. 
Evidence  showing  that  intent  to  kill  had 
been  formed  sufficient  time  before  the  killing  to 
enable  accused,  then  in  his  bedroom,  to  obtain 
his  revolver  from  his  trunk  and  pass  out 
through  a'  hallway  into  deceased's  room  and 
walk  halfway  across  latter  room  before  firing 
shots,  was  sufficient,  as  far  as  the  element  of 
time  is  concerned,  to  support  finding  that  kill- 
ing was  result  of  willful,  deliberate,  and  pre- 
meditated action. 

4.  Cbiminai,    Law    «s>549— Sufficienot    of 
Evidence — Number  of  Witnesses. 

Testimony  consisting  of  one  eyewitness  of 
the  homicide  and  that  of  several  other  persons 
testif.ving  to  different  parts  of  the  transactions 
and  different  facts  and  circumstances  surround- 
ing the  case,  each  tending  to  show  the  guilt  of 
accused,  was  equivalent  to  that  of  two  witnesses 
to  the  homicide. 

Appeal  from  Superior  Court,  Litchfield 
County;   Joel  H.  Reed,  Judge. 

Giordano  Candldo  was  convicted  of  murder 
In  the  first  degree,  and  he  appeals.    Affirmed. 

Leonard  J.  Nlckerson,  of  Cornwall,  for  ap- 
pellant. 

Walter  Holcomb,  State's  Atty.,  of  Torring- 
ton,  for  the  State. 

PRENTICE,  C.  J.  The  appellant  was  In- 
dicted and  convicted  of  the  crime  of  murder 
in  the  first  degree  in  that  he  wlUfully,  delib- 
erately, and  premedltatedly  shot  and  killed 
one  Angela  Pecoraro,  his  landlady.  The  ad- 
mitted shooting  took  place  at  her  home  In 
Torrlngtou  and  In  the  presence  of  another 
boarder.  There  was  nothing  In  the  evidence 
upon  which  a  claim  could  reasonably  be  pred- 
icated that  the  homldde  was  either  justifi- 
able or  excusable,  or  under  circumstances 
which  would  reduce  the  crime  to  that  of 
manslaughter.    Neither  was  there  upon  his 


trial,  nor  is  there  before  us,  any  claim  of 
that  «Aaracter  made  in  the  accused's  behalf. 
The  principal  cmitention  below  and  here  is 
that  the  verdict  which  the  Jury  returned 
that  the  accused  was  guilty  of  first  degree 
murder,  and*  which  the  court  refused  to  set 
aside  upon  motion,  does  not  find  sufficient 
support  in  the  evidence  to  justify  its  return. 

[1]  The  trial  judge  was  of  the  opinion  that 
tliere  might  be  room  for  question  whether  the 
state  bad  estabUshed  beyond  a  reasonable 
doubt  that  the  killing  was  willful,  delibe^ 
ate,  and  premeditated,  and  so  expressed  him- 
self to  the  jury  after  they  had  first  reported 
their  verdict  He  then,  acting  under  author- 
ity of  the  statute  (section  756  of  the  Revi- 
sion of  1802),  returned  them  to  a  reconsid- 
oration  of  the  case,  with  instructitns  that 
they  consider  further  the  evidence  touching 
that  matter  and  determine  whether  in  their 
•pinion  the  verdict  might  not  consistently 
and  reasonably  be  reduced  to  one  of  the  sec- 
ond degree.  When,  after  further  unexcep- 
tionable instmctiong  in  response  to  inquiries 
made  by  the  members  of  the  panel  concerning 
the  difference  between  first  and  second  de- 
gree murder  as  established  by  our  law,  and 
the  practical  purport  of  the  statutory  re- 
quirement that  conviction  in  the  first  degree 
could  only  be  had  upon  the  testimony  of  at 
least  two  witnesses  or  that  wliidt  was  eqaiv- 
alent  thereto,  the  same  verdict  was  returned, 
it  was  accepted  and  recorded.  Thereafter 
the  judge,  notwithstanding  any  doubt  that  he 
personally  may  have  harbored,  denied  the 
motion  to  set  the  verdict  aside.  In  so  doing 
he  acted  lawfully  and  properly. 

[2]  The  questions  Involved  in  the  determi- 
nation of  the  degree  of  the  crime  were  pure- 
ly those  of  fact,  and  lay  within  the  jury's 
province.  State  v.  Smith.  ^  (3onn.  377,  380; 
State  V.  Cronln,  64  Conn.  293,  305,  29  Atl. 
536.  Ibelr  conclusion,  if  It  was  one  which 
could  be  arrived  at  reasonably  upon  the  evi- 
dence and  the  application  thereto  of  the  gov- 
erning requirements  of  law,  he  could  not 
rightfully  disturb,  and  it  must  stand. 

The  reasons  assigned  or  suggested,  wheth- 
er below  or  before  us,  why  the  verdict  re- 
turned finds  no  reasonable  jostiflcatloD  in 
the  evidence  are  two.  The  first  is  that  the 
evidence  fails  to  establish  t>eyond  a  reason- 
able doubt  that  the  killing  was  willful,  de- 
liberate, and  premeditated,  since  it  does  not 
sufUclently  appear  that  the  accused's  mlod 
was  in  a  condition  to  plan  and  execute  a 
deliberate  and  premeditated  murder  and  lie- 
cause  of  the  absence  of  evidence  showing  de- 
liberation and  premeditation  or  time  there- 
for. The  second  Is  that  there  war  not  pro- 
duced by  tbe  state  either  the  testimony  of 
two  witnesses  to  the  homicide  or  the  equiva- 
lent thereof. 

We  fall  to  find  in  the  evidence  anything 
which  would  reasonably  have  justified  tbe 
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jmy  In  doubting  either  the  "sanity  of  tbe  acf 
cn^  or  his  mental  competency  to  plan,  de-' 
liberate,  and  premeditate  ctmcemlng  his  fu- 
ture conduct 

[3]  Upon  the  suhject  of  his  having  In  f&ct 
willfully,  deliberately,  and  with  premedlta- 
tlon  formed  the  specific  Intent  to  kill  Mrs. 
Pecoraro,  we  certainly  cannot  hold  that  the 
Jury  conld  not  npon  the  evidence  before  them 
reasonably  have  reached  the  conclusion  that 
he  did  so  form  such  Intent  afterwards  exe- 
cuted. How  long  a  period  of  time  elapsed 
from  the  moment  that  the  first  thought  of 
killing  her  was  entertained  to  that  when  the 
deed  was  done,  or  that  any  great  length  of 
time  elapsed,  may  not  be  Indicated  by  the 
evidence  with  any  degree  of  deflnlteness  or 
certainty.  But  that  was  not  essentiaL  Hie 
evidence  did  furnish  ample  fonndatlon  for 
a  finding  that  the  Intent  to  kill  had  been 
formed  at  least  a  sufficient  time  before  the 
klllhig  to  enable  the  accused,  then  In  his 
b«droom,  to  obtain  his  revolver  from  his 
trunk,  pass  out  through  a  hallway  Into  the 
room  where  Mrs.  Pecoraro  was,  and  walk 
halfway  or  thereabouts  across  the  latter 
room  to  the  point  at  which  he  fired  the  four 
sliot.s  one  of  which,  at  least,  proved  fatal. 
As  far  as  the  element  of  time  was  concerned, 
tliat  was  sufficient  to  support  a  finding  that 
tbe  act  of  killing  was  the  result  of  willful, 
deliberate,  and  premeditated  action.  The 
law  upon  this  subject  was  well  stated  by  the 
late  Chief  Justice  Park  In  language  which, 
npon  appeal,  had  the  approval  of  this  court, 
to  wit : 

"The  question  of  time  is  important  only  bo 
far  forth  as  this— there  must  be  time  enough 
for  the  accused  to  form  a  willful,  deliberate, 
premeditated,  and  specific  intent  to  kill  the  de- 
ceased, which  must  be  formed  before  the  execu- 
tion of  such  Intent.  The  statute  requires  the 
killing  to  be  willful,  deliberate,  and  premeditat- 
ed, and  if  there  is  sufficient  tine  to  form  the 
willful,  deliberate,  premeditated,  and  specific 
intent  to  Ull  before  the  act  of  killing,  then  the 
time  will  be  sufficient,  whether  it  was  longer  or 
Aorter.  The  act  of  Idlling  must  be  preceded  by 
such  willful,  deliberate,  premeditated,  and  spe- 
cific intent,  and  if  there  is  time  enough  for 
that,  that  is  all  that  la  necessary.  It  is  a  ques- 
tion of  fact  for  the  jury,  and  in  determining 
this  the  jury  must  consider  all  the  evidence  in 
the  case."     State  v.  Smith,  49  Conn.  377,  389. 

[4]  The  conclusion  of  the  Jury  that  the 
testimony  offered  by  the  state  was  equivalent 
to  that  of  two  witnesses  was  amply  Justified. 
The  testimony  consisted  of  that  of  one  eye- 
witness of  the  homicide  and  that  of  several 
other  persons  testifying  to  different  parts  of 
the  transaction  and  different  facts  and  dr- 
cmustances  surrounding  the  case,  each  tend- 
ing to  show  the  guilt  of  the  accused.  State 
▼.  Washelesky,  81  Conn.  22,  27,  70  Atl,  62; 
State  V.  Smith,  49  Conn.  387,  385. 

The  reasons  of  appeal  embody  one  unre- 


lated to  the  action  of  the  conrt  In  refusing 
to  set  aside  the- verdict.  That  reason  is  stat- 
ed to  be  that  "the  defendant  did  not  have  a 
full  and  fair  trial  In  the  presentation  of  his 
d^ense,  and  that  he  was  prejudiced  there- 
by." Disregarding  the  generality  of  this  as- 
signment of  error  we  fall  to  find  any  merit  In 
It.  It  not  only  points  out  no  ground  for  the 
assertion  made,  but  none  Is  pointed  out  In 
the  brief  of  the  accused's  counsd.  Looking 
further  we  do  not  discover  In  the  record  any 
objection  or  ground  for  obJectl<m  to  the  rul- 
ings of  the  court  upon  the  admlasiom  of  tes- 
timony, to  Its  conduct  of  the  case  in  any 
particular,  or  to  Its  charge  to  the  Jury.  We 
are  thus  left  to  speculation  and  conjecture 
as  to  what  basis  there  by  possibility  might 
be  for  complaint  that  the  acctised  was  not 
accorded  a  full  and  fair  trial.  Grartalnly  the 
record  shows  none. 

There  is  no  error. 

In  this  opinion  the  other  Judges  concurred. 


FORD  ▼.  MILES  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
Jan.  30,  1919.) 

Covenants     «»51(2)  —  BtnLOiKOS  —  Con- 

8TKUCTI0N. 

A  covenant  in  a  deed  that  grantor  should 
not  construct  buildings  on  land  in  front  of  lot 
conveyed  so  as  to  interfere  with  a  view  of  a  bay, 
lot  conveyed  being  on  street  intersecting  a  drive 
along  shore  of  a  bay  at  an  angle  of  30  degrees, 
held  to  be  a  covenant  not  to  constrnct  building 
on  land  between  lines  drawn  at  right  angles  to 
the  drive  along  shore,  and  not  on  land  between  ' 
lines  drawn  at  right  angles  to  street  on  which 
lot  faced. 

Appeal  from  Superior  Court,  New  Haven 
County;   William  S.  Case,  Judge. 

Action  by  Theodore  B.  Ford  against  Henry 
C.  O.  Miles  and  another.  Judgment  for  de- 
fendants, and  plaintur  appeals.  Error  In 
part. 

Welsh  Point  and  Pond  Point  on  the  Mllford 
shore  are  about  one  mile  apart.  Between 
these  two  points  the  shore  line  Is  a  fairly 
regular  concave  curve  extending  in  shore 
about  one-third  of  a  mile  from  a  line  con- 
necting the  two  points.  The  view  from  the 
shore  towards  the  sound  Is  unobstructed  be- 
tween these  two  points. 

E^om  some  time  prior  to  1900,  to  his  death 
in  1913,  H.  C.  Miles  owned  a  tract  of  land 
fronting  on  this  shore  for  a  considerable  dis- 
tance, and  located  about  the  middle  or  Just 
westerly  of  the  middle  of  the  curved  shore. 
As  early  as  1900  Miles  began  selling  lots 
from  this  tract  fronting  on  the  Sound,  and 
In  March,  1906,  had  drafted  and  recorded  in 
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Oie  town  derk's  office  a  map,  Exhibit  B,  on 
whlcli  were  plotted  some  14  to  16  lots.  This 
is  the  map  referred  to  in  the  deed  of  March 
31,  1905,  by  H.  O.  Miles  of  lot  69  to  the  plain- 
titTs  predecessor  in  title.  Imthe  fall  of  1905 
Miles  drafted  and  recorded  a  new  map,  Ex- 
hibit A,  designating  the  whole  tract  as  Bay 
View  Heights,  and  on  this  map  were  plotted  | 
a  large  number  of  lots,  also  a  new  street,  | 
Walnut  street,  cutting  through  the  line  of! 
lots  plotted  on  Exhibit  B.  This  map.  Exhibit 
A,  did  not  affect  the  lot  59,  but  did  change 
the  adjoining  lot  60,  making  it  an  irregularly 
shaped  lot  next  westerly  of  the  new  Walnut 
street.  This  lot  60  as  shown  on  Exhibit  A 
was  conveyed  by  Miles  to  the  plaintiff's  pred- 
ecessor in  title  July  12,  1906.  The  map  Ex- 
hibit A  shows  a  street,  Bay  Shore  drive,  ex- 
tending along  the  whole  front  of  the  property 
approximately  200  feet  from  the  water's  edge 
and  substantially  parallel  with  the  shore 
line.  No  lots  were  plotted  on  Exhibit  A  be- 
tween Bay  Shore  drive  and  the  Sound,  nor 
was  Walnut  street  extended  shoreward  be- 
yond the  drive.  Bay  Shore  drive  extends  in  a 
straight  line  about  easterly  and  westerly  for 
1,700  feet  or  more  along  the  whole  front  in 
controversy,  and  is  laid  out  40  feet  in  width. 
For  some  reason  beginning  at  a  point  nearly 
200  feet  westerly  of  the  southwest  comer  of 
lot  59  a  street  diverges  northeasterly  from 
the  line  of  Bay  Shore  drive  at  an  angle  of 
perhaps  SO  degrees,  and  extends  in  front  of 
lots  59  and  60  to  Walnut  street  aa  laid  out  on 
Exliibit  A.  At  the  same  time  the  street 
marked  Bay  Shore  drive  is  extended  for  its 
whole  length  without  change  of  direction  and 
in  front  of  the  divergent  street.  This  leaves 
a  triangular  shaped  unoccupied  piece  of  land 
between  the  divergent  street  and  the  main 
line  of  Bay  Shore  drive  and  in  front  of  lots 
69  and  60.  The  lot  fronts  of  50  and  60  are 
at  an  angle  of  about  30  degrees  with  the 
main  line  of  Bay  Shore  drive,  fronting  In 
fact  not  on  the  main  drive  but  on  the  diver- 
gent street.  The  divergent  street  has  no  dis- 
tinctive name  upon  any  of  the  maps,  but 
appears  to  have  been  regarded  as  an  offshoot 
of  Bay  Shore  drive.  The  location  of  this 
divergent  street  with  relation  to  Bay  Shore 
drive  may  be  likened  to  that  of  the  hypothe- 
nuse  of  a  right-angled  triangle  to  the  base, 
its  base  representing  about  250  feet  out  of  the 
1,700  feet  of  Bay  Shore  drive. 

In  1914  the  defendant  H.  C.  O.  Miles,  suc- 
cessor in  title  by  descent  from  his  father,  H. 
C.  Miles,  prepared  and  recorded  a  new  map. 
Exhibit  C,  which  for  the  purposes  of  this 
case  differs  from  Exhibit  A  only  in  extend- 
ing Walnut  street  across  Bay  Shore  drive  at 
a  slight  angle,  acute  towards  the  northeast, 
to  the  shore  line,  and  in  plotting  lots  be- 
tween Bay  Shore  drive  and  the  shore  line 
from  Walnut  street  easterly  for  some  hun- 
dreds of  feet.  These  are  lots  106a  to  Ilia, 
then  a  street,  and  then  lots  132a  to  135a  to 


a  creek.  H.  C.  C.  Miles  sold  these  lots  106a 
to  Ilia,  132a  to  135a  to  the  other  defendant, 
Haskins,  on  June  13,  1917,  and  in  the  descrip- 
tion referred  to  the  map  Exhibit  C.  The 
plaintiff  obtained  title  to  lots  69  and  60  as 
shown  on  Exhibit  A  and  ExUbit  O  in  June, 
1912.  The  original  deeds  from  H.  O.  MUes 
to  the  plaintifTs  original  predecessors  in  titie 
each  contained  the  following  covenant: 

"That  the  said  grantor,  for  himself,  his  heirs 
and  assigns  hereby  covenants  and  agrees  with 
the  said  grantees,  their  heirs  and  assigns,  not 
to  erect,  build  or  suffer  to  be  built  npon  that 
portion  of  his  premises  lying  between  Bay 
Shore  drive  and  Long  Island  Sound  in  front 
of  the  land  herein  conveyed  any  building  or 
Btracture  other  than  open  or  slddess  coverings 
to  within  two  feet  of  the  ground  for  view  sites 
that  ^all  interfere  with  or  obstmct  the  view 
of  the  Sound  from  Bay  Shore  drive.  •  •  • 
It  is  expressly  covenanted  and  agreed  that  the 
violation  of  any  of  the  foregoing  conditioas 
shall  be  deemed  a  nuisance  and  the  same  may 
be  restrained  by  an  injunction  or  other  due 
process  of  law," 

The  lots  59  and  60  are  each  60  feet  front 
on  the  divergent  street  Lines  extended  from 
the  southeasterly  and  southwesterly  comers 
of  these  two  lots  perpendicularly  to  the  front 
lines  of  the  lots  will  cross  the  main  line  of 
Bay  Shore  drive  at  an  oblique  angle  of  ap- 
proximately 120  degrees  on  the  northeast- 
erly angle  of  intersection  and  will  cross  Wal- 
nut street  as  extended  south  of  Bay  Shore 
drive  and  some  parts  of  lots  106a  to  110s 
sold  to  the  defendant  Haskins.  Lines  ex- 
tended to  the  shore  from  the  southeasterly 
and  southwesterly  comers  of  lot  59  and  the 
southwesterly  comer  of  lot  60  perpendic- 
ularly to  the  main  line  of  Bay  Shore  drive 
will  not  cross  any  line  of  the  lots  between  the 
drive  and  the  shore  line  sold  to  the  defend- 
ant Haskins  as  plotted  upon  Exhibit  C. 
The  line  extended  to  the  shore  from  the 
southeasterly  comer  of  lot  60  In  a  line  per- 
pendicular to  Bay  Shore  drive  will  cross 
Wblnut  street  and  the  westerly  line  of  lot 
106a  conveyed  to  defendant  Haskins  appar- 
ently, from  ESzhibit  C,  about  the  middle  of 
the  westerly  line  of  lot  106a,  and  will  in- 
clude within  the  two  lines  from  the  comeis 
of  lot  60  drawn  perpendicular  to  the  drive  a 
triangular  piece  of  land  about  20  feet  wide  on 
the  water's  edge  and  diminishing  to  nothing 
at  a  point  about  125  feet  northerly  of  the 
shore  line  measured  on  the  westerly  line  of 
lot  106a.  These  measurements,  except  the 
frontage  of  lots  59  and  60,  are  obtahied  by 
scaling  upon  the  maps,  and  are  approximate 
only,  the  finding  not  disclosing  accurate 
measurements.  It  did  not  appear  that  any 
stracture  had  yet  been  erected  on  any  of  the 
lots  sold  to  Haskins  or  on  any  other  land 
between  the  drive  and  the  shore  affected  by 
the  action. 

Arthur  M.  CcHnley,  of  Bridgeport,  for  appel- 
lant. 

Omar  W.  Piatt,  of  Mllford,  for  appeUees. 
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GAGETR,  J.  (after  stating  tbe  facts  as 
above).  This  Is  an  action  for  an  injunction 
reetrelnlng  the  defendants  Trom  bnUding 
upon  their  land  on  the  Milford  shore  between 
Bay  Shore  drive  and  Long  Island  Sound  so 
as  to  interfere  trith  the  view  of  the  Soand 
from  the  drlTc,  and  also  from  developing 
tbeir  land  iKtween  the  drive  and  the  Sound 
as  sites  for  shore  cottages,  and  from  adver- 
tising and  offering  said  land  and  lots  for  sale 
as  cottage  sites,  and  from  opening  streets 
through  any  portion  of  this  land.  PlalntUf 
also  claims  damages.  It  does  not  appear  that 
any  structures  have  yet  been  bnllt,  but  Wal- 
nut street  has  beoi  mapped  over  this  tract 
between  the  drive  and  the  shore  and  the  land 
easterly  of  Walnut  street  and  between  the 
drive  and  the  shore  has  been  plotted  into  ten 
lots  and  a  street  by  the  defendant  Miles,  and 
tbe  ten  lots  have  been  sold  by  him  to  tbe  de- 
fendant Haskins  for  cottage  sites.- 

The  complaint  alleges  and  the  answer  ad- 
mits that  the  defendant  Haskins  has  cnt  np 
Into  building  lots  the  land  conveyed  to  him 
between  Bay  Shore  drive  and  the  Sound,  and 
bas  staked  the  same  out  Into  boilding  lots 
and  streets,  and  threatens  to  build  cottages 
on  the  lots  and  to  sell  the  lots  to  the  public 
for  purposes  of  building  summer  cottages, 
and  threatens  to  bnUd  and  maintain  roads 
through  the  tract  for  the  purpose  of  expedit- 
ing building  on  said  lots,  and  the  defendants 
bare  pr^ared  and  filed  maps,  showing  the 
portion  of  the  land  between  Bay  Shore  driven 
Walnut  street,  and  Long  Island  Sound  cut 
np  into  lots  for  building  purposes,  and 
bave  advertised  them  for  sale  as  sites  for 
building  summer  cottages,  and  themselves 
bave  threatened  to  erect  cottages  and  dwell- 
ings thereon. 

Tbe  real  purpose  of  the  action  is  to  pre- 
vent the  use  of  these  lots  for  the  erection  of 
sbore  cottages  or  other  buildings.  The  claim 
for  an  injunction  is  tiased  upon  a  covenant 
of  H.  C.  Miles,  contained  in  each  of  the  orig- 
inal deeds  of  lots  Bd  and  60.  The  essential 
part  of  the  covenant  reads: 

"That  the  said  grantor,  for  himself,  his  heirs 
and  assigns,  hereby  covenants  and  agrees  with 
tbe  said  grantee,  her  heirs  and  assigns,  not  to 
erect,  build  or  suffer  to  be  built  upon  that  poi^ 
tion  of  bis  premises  lying  between  Bay  Shore 
drive  and  Long  Island  Sound  in  front  of  the 
land  herein  conveyed  any  buildings  or  structure 
other  than  open  or  sideless  coverings  to  within 
two  feet  of  the  ground  for  view  sites  that  shall 
interfere  with  or  obstruct  the  view  of  the  Sound 
from  Bay  Shore  drive." 

By  referring  to  the  statement  of  facts  It 
will  be  seen  tiiat  Bay  Shore  drive  extends  for 
some  1,700  feet  In  a  straight  line  and  in 
front  of  the  lots  in  question  substantially 
parallel  with  and  about  200  feet  northerly  of 
tt)e  water  line.  To  the  north  of  tliis  drive  a 
(treet  diverges  at  an  acute  angle,  starting 
with  the  north  line  of  Bay  Shore  drive  at  a 
distance  of  about  250  feet  westerly  of  the 


easterly  line  of  lot  60  measured  on  the  drive, 
and  this  divergent  street,  branching  from  the 
main  drive  at  an  angle  of  about  30  degrees, 
is  about  300  feet  in  length,  and  at  its  easterly 
end  about  150  feet  northerly  of  the  drive.  Lots 
59  and  60  front  on  this  divergent  street.  The 
situation  may  be  likened  to  that  of  a  right- 
angled  triangle,  the  divergent  street  being 
tbe  hypothenuse,  while  the  base  is  250  feet 
out  of  the  total  length  of  1,700  feet  of  Bay 
Shore  drive.  Between  the  divergent  street 
and  the  main  drive  the  maps  show  a  small 
triangular  tract  apparently  left  open,  but  on 
all  the  maps  separated  from  the  streets  by 
straight  lines.  Between  the  drive  and  the 
Sound  is  a  strip  of  shore  front  or  beach  ap- 
proximately 200  feet  in  width.  The  covenant 
referred  to  was  admittedly  intended  to  pre- 
vent the  use  of  some  portion  of  this  strip 
for  any  purposes  which  would  "interfere 
with  or  obstruct  the  view  of  the  Sound  from 
Bay  Shore  drive."  The  question  is  what  por- 
tion of  the  beach  l>etween  the  drive  and  the 
shore  line  is  intended  to  be  covered  by  tbe 
covenant  in  the  deeds.  It  is  that  portion  of 
the  t>each  southerly  of  the  drive  and  in  front 
of  the  land  conveyed,  and  the  view  to  t>e 
secured  is  the  view  of  the  Sound  from  Bay 
Shore  drive. 

The  plaintiff  contends  broadly  that  this 
means  any  land  between  the  drive  and  the 
Sound  which  will  interfere  with  the  view 
from  the  front  of  lots  69  and  60,  but  this 
is  inadmissible,  as  It  enlarges  tbe  meaning 
of  the  covenant  beyond  any  reasonable  con- 
struction of  its  language.  The  description 
definitely  limits  tbe  effect  of  the  covenant 
to  specific  land  In  ftont  of  the  land  conveyed 
and  on  tbe  shore  side  of  Bay  Shore  drive, 
and,  by  its  express  terms  has  reference  to  the 
view  from  the  drive.  The  question  then  nar- 
rows down  to  this:  Is  the  frontage  to  be 
determined  with  reference  to  the  main  line 
of  the  drive  or  to  the  line  of  the  divergent 
street.  If  the  latter,  then  the  lines  determin- 
ing tbe  width  cross  the  main  drive  at  a 
considerable  angle.  If  the  frontage  of  all 
lots  on  the  north  side  of  Bay  Shore  drive 
were  determined  in  this  way  at  tbe  angle  of 
the  main  line  of  tbe  drive  with  the  divergent 
street,  some  land  south  of  the  drive  would 
not  front  oa  any  lots  northerly  of  the  drive 
and  the  frontage  of  some  lots  on  tbe  diver- 
gent street  would  Intersect  and  cover  por- 
tions of  the  frontage  of  other  lots  facing  the 
main  drive;  and,  if  this  principle  were  car-- 
ried  out,  the  frontage  required  to  satisfy  this 
construction  would  exceed  the  length  of  the 
main  drive  as  tbe  length  of  the  hyitotbenuse 
of  a  right-angled  triangle  exceeds  the  base. 
This  seems  absurd.  We  think  the  frontage 
should  be  determined  in  such  a  manner  that 
the  combined  frontages  of  all  the  lots  on  the 
northerly  side  of  the  drive  will  exactly  equal 
all  of  the  frontage  on  tbe  south  side  of 
the  drive,  and  that  the  straight  line  or 
course  of  the  main  Bay  View  drive  is  to 
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be  taken  as  the  base  line,  and  not  the  short 
divergent  street.  The  frontage  of  each  lot 
situated  on  the  north  side  of  the  drive  will 
be  determined  by  lines  drawn  from  the 
southerly  comers  of  these  lots  on  the  north 
side  perpendicular  to  the  southern  line  of 
Bay  Shore  drlre,  which  Is  the  same  course 
as  the  main  line  or  course  of  this  drive.  An 
extension  of  these  lines  to  the  water  will  de- 
termine that  portion  of  the  grantor's  prem- 
ises between  Bay  Shore  drive  and  the  Sound 
in  front  of  the  lots  on  the  northerly  side  of 
the  drive,  which  will  be  that  land  lying  be- 
tween the  extension  to  the  Sound  of  lines 
drawn  from  the  southerly  corners  of  each  lot 
perpendicular  to  the  main  course  or  direction 
of  Bay  Shore  drive.  The  covenants  in  the 
deeds  of  the  lots  59  and  60  are  identical  with 
a  covenant  in  each  of  the  three  deeds  given 
by  H.  C.  Miles  prior  to  the  deeds  of  the  lots 
in  question,  one  of  which  fronted  on  the  di- 
vergent street  and  two  on  the  main  line  of 
the  drive,  immediately  west  of  the  beginning 
of  the  divergent  street.  No  land  easterly  of 
Walnut  streei  has  been  conveyed  with  cov- 
enants similar  to  those  in  question.  And  in 
1908  H.  C.  Miles  conveyed  the  first  lot  east- 
erly of  the  beginning  of  the  divergent  street 
with  a  covenant  as  to  free  use  of  that  i>or- 
tion  of  the  beach  lying  between  two  lines  de- 
scribed in  the  deeds  as  follows: 

"Boimded  on  the  west  by  a  line  commencing 
at  a  point  on  the  southerly  line  of  Bay  Shore 
drive  40  feet  distant  from  and  opposite  to  the 
junction  of  the  westerly  line  of  Old  Field  ave- 
nue with  the  northerly  line  of  Bay  Shore  drive, 
and  thence  rtmning  at  right  angles  with  said 
Bay  Shore  drive  to  Long  Island  Sound,  and  on 
;the  east  by  a  line  commencing  at  a  point  on 
the  southerly  line  of  Bay  Shore  drive  40  feet 
distant  and  opposite  to  the  junction  of  the  west- 
erly line  of  Walnut  street  with  the  northerly 
line  of  said  Bay  Shore  drive,  and  thence  run- 
ning at  right  angles  with  said  Bay  Shore  drive 
to  the  waters  of  said  Sound." 

Here  both  lines  are  at  right  angles  to  the 
southerly  line  of  Bay  Shore  drive.  This  deed 
from  its  date  is  not  controlling,  but  it  indi- 
cates that  H.  O.  Miles  then  had  in  mind  lines 
at  right  angles  to  the  soutii  line  of  Bay  Shore 
drive,  as  boundaries  of  the  land  subject  to  the 
restrictive  covenant.  This  description  is  in 
harmony  with  the  construction  here  placed 
upon  the  interpretation  of  the  covenant,  and 
in  harmony  with  the  idea  that  the  frontage 
of  lots  on  the  northerly  side  of  Bay  Shore 
drive  upon  the  main  drive  is  determined  by 
perpendiculars  to  the  southerly  side  of  Bay 
Shore  drive.  The  extension  of  Walnut  street 
southerly  from  Bay  Shore  drive  to  the  Bound 
was  not  shown  on  any  map  prior  to  that  of 
August  S,  1914,  Exhibit  C.  Walnut  street 
was  not  laid  out  at  all  when  lot  69  was  con- 
veyed, and  was  not  laid  out  beyond  Bay 
Shore  drive  when  lot  60  was  conveyed.  The 
Intention  of  the  parties  must  be  determined 
from  the  language  of  the  covenants  as  ap- 


plied to  the  maps  Exhibits  B  and  A,  from 
which  the  plaintifTs  lots  take  their  descrip- 
tion, and  there  is  nothing  in  the  maps,  deeds, 
or  verbal  testimony  which  authorizes  any 
finding  or  inference  of  fact  that  Walnut 
street  as  extended  on  the  map  of  1914  ba» 
anything  whatever  to  do  with  the  determina- 
tion of  what  land  was  In  front  of  the  prem- 
ises conveyed  in  1905  and  1906.  No  later 
plotting  of  the  land  or  descriptions  in  deeds 
subsequent  to  the  deeds  of  the  lot  in  question, 
and  no  change  of  plans  or  intention  by  the 
grantor  or  his  successor  in  title,  can  operate 
to  limit  or  abridge  the  rights  arising  from 
the  deeds  themselves  at  the  time  when  the 
deeds  were  delivered.  If  the  adoption  of 
Walnut  street  south  of  Bay  Shore  drive  as 
determining  the  easterly  line  of  land  in  front 
of  lots  59  and  60  is  regarded  as  a  concloslon 
of  law,  this  conclusion  Is  erroneous.  The 
true  easterly  line  of  land  in  front  of  lot  60 
is  the  line  drawn  from  the  southeasterly 
corner  of  lot  60  perpendicular  to  the  south- 
erly line  of  Bay  Shore  drive,  extended  thence 
to  the  shore.  This  line,  as  appears  by  scal- 
ing the  map  Exhibit  C,  on  which  defendant 
Haskins'  lots  first  appear  to  be  plotted,  inter- 
sects the  westerly  line  of  Ebsklns'  westerly 
lot,  106a,  about  midway  between  Bay  Shore 
drive  and  the  Sound,  and  brings  within  the 
land  in  front  of  lot  60  a  triangular  piece,  on 
the  southwesterly  part  of  defendant  Haskins' 
westerly  lot,  approximately  20  feet  wide  at 
the  shore  line,  diminishing  to  nothing  at 
about  125  twt  northerly  of  the  shore  line. 
Whatever,  upon  further  trial  the  quantity  of 
land' may  be,  an  injunction  should  issue  un- 
der the  prayer  for  injunctive  relief  as  to  so 
much  of  the  defendant  Haskins'  land  as  lies 
westerty  of  the  line  drawn  from  the  south- 
east corner  of  lot  60  perpendicular  to  the 
southerly  line  of  Bay  Shore  drive  and  ex- 
tended thence  to  the  sea.  Walnut  street  be- 
tween the  drive  and  the  seashore  covers.  In 
some  parts  of  its  course,  the  width  of  the 
entire  frontage  of  lot  60  and  part  of  the 
frontage  of  lot  59.  The  only  use  of  the  land 
within  the  lines  of  Walnut  street  shown  upon 
the  map  is  as  a  street,  and  this  is  not  within 
the  prohibition  of  the  covenant.  Whether 
any  change  will  ultimately  be  made  by  the 
defendant  Miles  by  which  It  is  attempted  to 
divert  it  to  some  other  use,  of  course,  does 
not  appear,  but  no  act  of  his  with  reference 
to  this  land  is  shown  warranting  an  injunc- 
tion at  the  present  time. 

The  covenant  really  relates  to  the  use  for 
the  erection  of  structures,  and  not  to  ttie 
title  of  the  lots  described  as  sold  to  the  de 
fendant  Haskins.  At  the  bringing  of  the  ac- 
tion the  title  was  in  him,  and  not  in  the 
defendant  Miles.  The  complaint  relates  only 
to  the  lots  sold  to  Haskins,  and  the  defend- 
ant Miles  is  not  shown  to  have  done  any- 
thing except  to  sell  the  lots,  wUch  he  was 
not  prevented  from  doing  by  the  terms  of  the 
covenant. 
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As  the  court  adopted  ati  erroneous  theory 
for  determining  tbe  lines  of  the  frontage, 
the  finding  gives  no  Information  of  the  exact 
location  of  the  true  lines  of  the  frontage 
other  than  can  be  approximated  on  scaling 
the  maps,  and  the  location  and  distances  of 
the  lines  as  above  stated  mnst  be  taken  as 
approximate  derivations  flrom  Que  only  ac- 
imrate  Information  furnished.  The  difference 
in  ultimate  results  may  be  slight,  bat  the 
cBse  should  be  returned  for  an  accurate  as- 
certainment of  the  side  lines  of  the  frontage 
In  accordance  with  this  opinion.  The  conclu- 
sion reached  sufficiently  disposes  of  the  rea- 
sons of  api)eal. 

There  is  no  error  as  to  the  defendant  Miles. 
There  is  error  as  to  the  defendant  Hasklns. 
The  judgment  as  to  him  is  set  aside,  and  the 
canse  is  remanded  for  farther  proceedings 
according  to  law. 

The  other  Judges  concurred. 


J.  E.  LINTDE  PAPEB  CO.  v.  GEBERT. 
tSnpreme  Gonrt  of  New  Jersey.    Nov.  21, 1918.) 

^Sydsftti*  (y  tha  Court./ 

1.  EzEcnTioKT  ^=3251  (1)  —  Vacation  — 
Grounds— Mistake. 

A  sherUTB  sale  will  be  set  aside  on  proper 
trnns,  even  if  there  has  been  no  frand,  where 
there  is  gross  inadequacy  of  price,  and  the  par^ 
ty,  by  reason  of  a  mistake  or  misapprehension, 
did  not  attend  the  sale  or  protect  his  interest  at 
the  sale,  and  the  sacrifice  was  caused  by  such 
mistake  or  misapprehension. 

2.  ExBcnnoN   «=3251(1) — Sai.e— Inadequact 
or  Price— Vacation. 

Where  an  execution  defendant  did  not  at- 
tend the  sale,  or  protect  his  interest  at  the  sale, 
by  reason  of  the  advice  of  bis  attorney  that 
the  mortgagee's  claim  of  property  necessitated 
a  postponement  of  the  sale,  and  property  worth 
$500  was  sold  to  the  execution  plaintiff  for  $5, 
the  sale  will  be  set  aside  and  a  resale  ordered 
under  the  original  writ  to  make  the  debt  and 
crnts,  mdnsive  of  the  costs  of  the  prior  sale. 

3.  ExEconoN  «=>221— Saxe— Retvbn  Bill, 

A  sale  of  goods  may  be  made  under  an  ex- 
ecution after  the  return  day  of  the  writ,  pro- 
vided the  levy  was  made  before  the  return  day 
uf  the  writ. 

Appeal  from  Court  of  Common  Pleas,  Essex 

Connty. 

Action  by  the  J.  E.  Llnde  Paper  Company 
against  George  C.  Gebert  From  an  order  of 
the  common  pleas  court  setting  aside  a  sale 
of  goods  made  under  an  execution  Issued  by 
that  court  on  a  Judgment  docketed  from  the 
Xewark  district  court,  and  also  vacating  the 
writ  and  the  lien  thereof,  plaintiff  appeals. 


Record  remitted  to  common  pleas  court  for 
an  order  in  accordance  with  opinion. 

Argued  July  term,  1918,  before  GUM- 
MERES,  C.  J.,  and  SWAYZE.  and  TRENCH- 
ARD,  JJ. 

Sdiarringhausen  &  Hartpence  and  Frank 
B.  Bradner,  all  of  Newark,  for.  appellant 

Cecil  H.  MacMahon,  of  Newark,  for  re- 
q>ondent. 

TRBNCHARD,  J.  This  Is  an  appeal  from 
an  order  made  by  the  common  pleas  court 
setting  aside  a  sale  of  goods  made  under  agt 
execution  Issued  out  of  that  court  on  a  Jtidg- 
ment  docketed  from  the  Newadc  distriot 
court,  and  also  vacating  the  writ  Itself  and 
the  lien  thereof. 

We  are  of  the  opinion  that  the  order  under 
review  is  right  in  part  and  wrong  in  part. 

[1]  The  record  discloses  that  before  the 
docketing  of  this  Judgment  in  the  court  of 
common  pleas  the  defendant  in  execution 
gave  to  one  Mary  Flood  a  chattel  mortgage 
ott  the  property  which  was  afterward  levied 
on.  This  mortgage  was  given  on  October  23, 
1916.  It  was  recorded  four  days  later.  On 
November  21st  it  was  foreclosed,  and  the 
property  bought  in  by  Mary  Flood  the  mort- 
gagee. ■  The  district  court  Judgment  was 
docketed  in  the  common  pleas  court  on  No- 
vember 8th,  and  execution  was  at  once  is- 
sued and  delivered  to  th«  sheriff  of  Essex 
county.  On  November  11th  the  levy  was 
made  and  on  December  15th  the  sheriff  sold 
the  property,  although  a  notice  of  claim  of 
property  by  the  mortgagee,  Mary  Flood  (bas- 
ed upon  the  mortgage),  had  been  served  upon 
him  before  he  made  the  sale.  The  title  to 
the  property  was  tried  on  January  23,  1917, 
and  the  Jury  found  against  the  mortgagee  (we 
suppose  because  the  mortgage  was  not  im- 
mediately recorded).  The  property  was  sold 
at  the  sheriff's  sale  to  the  execution  plain- 
tiff for  j»6,  In  the  absence  of  the  execution  de- 
fendant, whose  Interests  were  thus  left  un- 
protected because  he  had  been  advised  by 
his  attorney  that  the  service  of  the  claim 
of  property  necessitated  the  postponement 
of  the  sale.  The  proof  shows  that  the  prop- 
erty was  worth  $500.  We  think  these  facts 
alone  Jostifled  the  setting  aside  of  the  sale 
on  the  application  of  the  Judgment  defendant 
without  regard  to  the  rights,  if  any,  of  the 
mortgagee,  for  the  rule  is  that  a  sheriff's  sale 
will  be  set  aside  on  proper  terms,  even  if 
there  has  been  no  fraud,  where  there  is  gross 
inadequacy  of  price,  and  the  party,  by  reason 
of  mistake  or  misapprehension,  did  not  attend 
the  sale  or  protect  his  Interest  at  the  sale, 
and  the  sacriflce  was  caused  by  such  mistake 
or  misapprehension.  Raphael  v.  Zehner,  66 
N.  J.  Eq.  836,  42  AtL  1015. 

[2, 3]  But  the  order  was  wrong  in  so  far 
as  it  vacated  the  execution  and  discharged 
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the  goods  froin  the  lien  thereof.  We  think  a 
resale  should  have  been  ordered  under  the 
original  writ  to  make  the  debt  and  costs,  In- 
clusive of  the  costs  of  the  prior  sale.  In  no 
other  way  can  the  lien  of  the  execution  plain- 
tiff be  preserved.  It  Is  true  that  the  return 
day  of  the  execution  had  passed  before  the 
sale  was  made.  But  we  think  that  Is  imma- 
terial In  view  of  the  fact  that  the  levy  had 
been  made  before  the  return  day  of  the  writ 
In  such  case  a  lawful  sale  may  be  made  after 
the  return  day  of  the  writ.  McAdams  t. 
Mundy,  79  N.  J.  Law,  480,  76  AU.  1031;  Hall 
V.  Nasb,  68  N.  J.  Eq.  5S4,  48  Atl.  683. 

The  record  will  be  remitted  to  the  common 
pleas  court  to  the  end  that  an  order  may  be 
there  made  In  accordance  with  this  opinion. 

Costs  in  this  court  will  be  allowed  to  the 
appellant. 


In  re  LAMB. 

(Supreme   Court   of   New   Jersey.     Dec    26, 
1918.) 

1.  Intoxicatino  Liquors  e=>34(l)  —  Local 
Option  Emotion— Ibbegulabitt. 

That  Laws  1918,  p.  437,  iielating  to*  method 
of  famishing  soldiers  with  ballots  for  a  local 
option  election  was  not  complied  with,  where 
the  question  was  submitted  at  a  general  elec- 
tion, would  not  vitiate  the  result;  section  9 
providing  that  unofficial  ballots  might  be  used, 
and  the  date  fixed  by  law  for  holding  a  general 
election  being  a  matter  of  common  knowledge. 

2.  EviDENGK  9=965— Pbkscmption  —  Datk  or 

Bliotion— Knowubdok. 
It  will  be  presumed  tliat  a  voter,  whether  in 
the  military  service  or  not,  bad  knowledge  of 
the  day  when  a  general  election  was  to  take 
place. 

8.  Intoxica^no  LiquoBB  9=332(2)  —  Local 
Option   Election  —  Failubk  to   Comply 
with  Statute. 
Where  notice  of  hearing  on  petition  filed 
under  Laws  1918,  c.  2,  for  an  election  to  deter- 
mine whether  the  sale  of  intoxicants  should  be 
prohibited  in  a  township,  was  not  published  in 
a  newspaper  at  least  five  days  before  council 
meeting,  in  accordance  with  the  section  requir- 
ing advertisement,  council  had  no  jurisdiction  to 
submit  question,  and  election  is  invalid. 

In  the  matter  of  the  application  of  Rich- 
ard Lamb  to  contest  the  validity  of  an  elec- 
tion held  In  Northampton  Townsdilp,  Burling- 
ton, under  the  provisions  of  chapter  2,  Laws 
of  1918.    Election  set  aside. 

Argued  before  Justice  EALISCH,  sitting 
alone  pursuant  to  the  statute. 

Harry  Heher,  of  Trenton,  for  petitioner. 
V.  Claude  Palmer,  of  Mt.  Holly,  for  re- 

sponde-nt. 


EALISCH,  J.  At  the  general  dectlon,  held 
In  November,  1918,  the  question,  whether  or 
not  the  sale  of  Intoxicating  liquor  as  a  bev- 
erage should  be  prohibited,  was  submitted  to 
the  voters  of  Northampton  township  to  be 
voted  oa 

From  a  written  stipulation  between  conn- 
sel  and  from  the  testimony  taken  before  me, 
I  find  the  following  facts: 

1.  That  at  the  time  of  the  general  election, 
on  November  5,  1918,  and  for  60  days  prior 
thereto,  there  were  at  least  200  qualified  vot- 
ers of  the  township  of  Northampton,  in  the 
county  of  Burlington,  in  the  military  service 
of  the  United  States,  and  absent  from  the 
aforesaid  township;  and  that,  of  this  num- 
ber, at  least  SO  of  them  were  during  sudi 
period  of  time  in  camps  and  military  stations 
in  the  United  States;  that  the  total  regis- 
tered vote  for  the  election  held  was  1,633 
out  of  whldi  number  there  were  1,185  votes 
cast;  and  of  these  votes  576  were  cast  in 
favor  of  prohibiting  the  sale  of  Intoxicating 
liquor  as  a  beverage  In  said  township,  aDd 
518  against  such  prohibition,  leaving  a  ma- 
jority In  favor  of  prohibition  of  57 ;  that,  of 
the  200  electors  of  the  township  In  the  mili- 
tary service,  12  of  them  voted,  their  ballots 
being  transmitted  by  the  Secretary  of  the 
State  of  New  Jersey  to  the  county  board  of 
canvassers  of  Burlington  county,  4  of  which 
ballots  were  cast  In  favor  of  and  3  against 
the  prohibition  of  the  sale  of  intoxicating 
liquor  as  a  beverage  in  the  township,  whlcli 
increased  the  majority  vote  in  favor  of  pro- 
hibition from  57  to  68 ;  that  the  derk  of  the 
township  did  not  mail  to  any  of  the  qualified 
electors  of  the  township  In  the  military  serv- 
ice of  the  United  States,  at  any  time  prior  to 
the  general  election,  a  ballot  for  said  dec- 
tlon, or  a  copy  of  chapter  150  of  the  Laws  of 
1918,  or  printed  or  other  directions  for  voting 
and  transmitting  a  ballot  or  envelopes  as  re- 
quired by  said  act,  and  did  nothing  to  carry 
out  Its  provisions;  that  the  said  clerk,  did 
not  receive  from  the  Secretary  of  the  State 
of  New  Jersey,  or  any  one  else,  the  names 
and  addresses  of  the  qualified  Sectors  of  the 
township  in  the  military  service  of  the  Unit- 
ed States;  that  the  Secretary  of  War  of 
the  United  States  did  not  object  to  the  for- 
warding by  the  Secretary  of  the  State  of 
New  Jersey  the  names  of  the  persons  in  the 
active  military  service  of  the  United  States, 
as  set  out  In  section  5  of  chapter  150  of  the 
Laws  of  1918;  thgj:  the  Secretary  of  State 
sent  agents  to  military  camps  in  the  United 
States  to  distribute  ballots  among  qualified 
voters  In  this  state,  and  mailed  baUots  to 
commanding  officers  of  such  military  stations 
or  camps,  to  be  distributed  among  qualUed 
voters  of  this  state  there  stationed. 

[1]  As  this  was  not  a  special  but  g«ieral 
election,  I  think  the  irregnlarities  in  en- 
deavoring to  procure  the  soldier  vote  ought 
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oot  to  vlttate  the  result  reached  od  the  ques- 
tion submitted.  The  date  on  which  a  gener- 
al election  was  to  be  held  was  a  matter  of 
common  knowledge. 

[2]  It  will  be  presumed  that  a  voter, 
whether  In  the  military  service  of  the  Unit- 
ed States  or  not,  had  knowledge  of  the  day 
when  the  general  election  was  to  take  place. 
Under  section  9  of  the  act  of  1918,  the  voter 
may  vote  an  unofficial  ballot  in  lien  of  an 
official  one,  et&  It  cannot,  therefore,  be 
fairly  said  that  he  was  not  aflTorded  an  op- 
portunlt}  to  vote,  or  that  the  election  was 
unfair.  Ev«n  if  It  must  be  assumed  that  the 
provisions  of  chapter  150,  relating  to  the 
method  of  obtaining  the  soldiers'  votes,  were 
not  complied  with,  and  that  the  soldiers  to 
whom  iMllots  might  have  been  sent  would 
bare  voted  on  the  question  submitted, 
against  prohibiting  the  sale  of  intoxicating 
liquor,  etc,  and  thus  have  changed  the  re- 
snlt  of  the  election,  as  declared,  in  the  view 
I  take  of  the  law,  it  cannot  affect  the  validi- 
ty of  such  election,  for  the  reasons  already 
^ven. 

[3]  But  the  facts  of  this  case  Involve  a 
more  fundamental  question  than  the  one  re- 
ferred to  and  disposed  of.  The  question  la 
a  Jurisdictional  one.  On  this  branch  of  the 
case  I  find  the  facts  to  be  as  follows:  A  pe- 
tition was  filed  under  chapter  2  of  the  Laws 
of  1918,  aa  June  12,  1918,  with  the  clerk  of 
the  township  of  Northampton,  for  an  election 
to  determine  whether  or  not  the  sale  of  in- 
toxicating liquors  as  a  beverage  in  the  town- 
ship of  Northampton  in  the  county  of  Bur- 
lington shall  be  prohibited.  The  clerk  there- 
opon  fixed  June  20,  1918,  as  the  time  for  the 
hearing,  and  posted  six  notices  on  June  12th. 
The  only  publication  of  t3a»  notice  was  In  the 
Mt.  Holly  News  of  June  18th,  which  was  la- 
saed  and  circulated  on  that  day,  which  was 
two  days  before  the  day  set  for  the  hearing. 
In  the  case  of  Cooper,  Prosecutor,  v.  Town- 
ship of  Frellnghuysen,  106  Atl.  ,  a  case 

not  yet  ofllclally  reported,  the  Supreme 
Court,  in  an  opinion  by  Mr.  Justice  Parker, 
hi  construing  the  section  of  the  act  requiring 
advertisement  In  the  newspapers,  held  as 
follows: 

"la  the  Frellnghuysen  Case  the  advertise- 
ment was  had,  but  not  at  least  five  days  before 
the  conncil  meeting.  On  this  point  the  lan- 
guage of  the  act  is  a  trifle  obscure,  but  we 
think  the  plain  legislative  intent  was  that  there 
ihoald  be  ^e  days'  notice  by  advertising  as 
well  as  by  posttng." 

And  the  learned  Justice,  after  discussing 
the  nature  of  the  proceedings  before  the 
council  upon  the  petition  for  the  submission 
of  the  question  to  the  votes  of  the  electorate, 
says: 

'"Hence  it  is  obvious  that  the  hearing  is  Ju- 
dicial or,  at  least,  quasi  judicial,  and,  according 
to  a  well-Imown  rule,  the  statutory  procedure 


should  be  strictly  followed,  especially  as  relates 
to  the  giving,  to  persons  interested,  proper  no- 
tice and  an  opportunity  to  be  heard." 

The  law,  as  laid  down  in  the  case  referred 
to,  is  controlling  here.  The  failure  to  give 
the  statutory  notice,  in  the  newspaper,  at 
least  five  days  before  the  council  meeting, 
deprived  the  council  of  Jurisdiction  to  sub- 
mit the  question  at  the  election  held.  For 
the  reason  given,  the  election  on  the  ques- 
tion whether  or  not  the  sale  of  intoxicating 
liquor  as  a  beverage  should  be  prohibited  in 
the  township  of  Northampton  was  invalid, 
and  must  be  set  aside. 


SEEEHAN  V.  LA  BELLE  CO.,  Inc. 
(Supreme  Court  of  New  Jersey.    Dec.  14, 1918.) 

(Byllabiu  hy  fKe  Court.) 

Costs  «=al37  —  Nonsesident  Plaintut  — 
Failtjbe  to  Ftlb— SECTjanr  roa  Costs. 
If  a  nonresident  plaintiff  neglects  to  file 
security  for  costs  within  a  reasonable  time  after 
due  demand  therefore,  and  does  not  take  any 
steps  in  the  cause  to  speed  its  prosecution,  the 
court  may,  in  its  discretion,  order  a  judgment  of 
nonsuit.  The  plaintiff  cannot,  by  refuging  to 
file  security  for  coats,  hold  the  defendant  sub- 
Jectto  the  further  prosecution  of  the  suit  for 
an_  indefinite  period,  and  the  consequent  possi- 
bility of  the  loss  of  evidence  necessary  to  his  de- 
fense. 

Action  by  Tessie  She^an,  by  her  next 
friend,  against  the  La  Belle  Company,  Incor- 
porated. Motion  for  a  Judgment  of  non  pros, 
granted. 

Argued  November  term,  1918,  before  BBE- 
GEN,  KALISCH,  and  BLACK,  JJ. 

Vredenburgh,  Wall  &  Carey,  of  Jersey  City, 
for  the  motion. 

BEB6EN,  J.  This  is  a  motion  to  nonanlt 
the  plaintiff,  upon  due  notice  served,  for 
want  of  diligent  prosecution  of  his  action, 
and  is  based  on  the  following  statement  of 
f&cts  appearing  in  the  record,  viz.:  March  15, 
1918,  summons  and  complaint  served;  March 
27,  1918,  a  demand  by  the  defendant  that  the 
plaintiff  file  security  for  costs,  the  plaintiff 
being  a  nonresident;  that  security  for  costs 
had  not  been  filed  on  the  opening  day  of  the 
November  term,  1918,  nor  any  other  steps 
taken  to  speed  the  cause. 

Section  205  of  our  Practice  Act,  O.  8.  4116, 
provides,  that  where  the  defendant  is  entitled 
to  security  for  costs  he  should  give  notice  to 
the  plaintiff  that  he  requires  it,  and  all  pro- 
ceedings shall  be  stayed  until  such  security 
is  filed  or  deposit  made,  and  upon  filing  such 
security  plaintiff  shall  give  notice  thereof  to 
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the  defendant  In  oar  opinion  the  filing  of 
security  of  costs  when  demanded  is  a  step 
In  the  cause,  and,  although  the  statute  does 
not  fix  the  time  within  which  the  security 
shall  be  filed,  it  manifestly  must  be  done 
within  such  reasonable  time  as  the  court 
may,  In  Its  discretion,  determine;  otherwise 
the  defendant  would  remain  subject  to  the 
action  for  an  indefinite  period,  because  under 
any  other  Tlew  the  plalntifT  might  delay  the 
giving  of  security  until  material  evldenoe  for 
the  defendant  becomes  unavailable,  for  the 
Indefinite  period  might,  by  the  action  of  the 
plaintifl,  be  continued  for  ten  years.  In 
Meyer  v.  Vincent,  22  N.  J.  Law  J.  p.  75,  there 
was  a  demand  for  security  for  costs,  and,  the 
plaintiff  having  neglected  to  notice  the  cause 
for  trial  at  the  next  term,  the  defendant  gave 
notice  for  the  succeeding  term  that  he  would 
move  for  a  nonsuit  for  failure  to  prosecute, 
and  Chief  Justice  Magle,  sitting  at  the  cir- 
cuit, allowed  the  motion  notwithstanding  the 
plaintiff  had  in  the  meantime  entered  a 
discontinuance. 

In  the  present  case,  the  record  shows  that 
the  action  was  pending  in  the  Hudson  circuit, 
and  that  the  April  and  September  terms  of 
that  court  passed  without  the  filing  of  the 
security  for  costs,  or  the  giving  of  any  notice 
of  trial  for  either  term,  or  the  taking  of  any 
step  to  advance  the  cause  of  a  determination. 

The  plaintiff  here,  notwithstanding  notice 
of  the  present  motion,  has  not  appeared,  and 
therefore  we  may  assume^  in  the  absence  of 
anything  to  the  contrary,  that  the  plaintiff 
does  not  intend  to  contest  this  motion.  An 
application  very  much  like  the  present  was 
considered  In  Olover  v.  Gaming,  12  Wend. 
(N.  Y.)  296.  There  the  motion  was  for  a 
non  pros,  for  not  filing  security  for  costs,  and 
it  was  held  that  a  motion  tor  nonsuit  was 
the  proper  practice. 

At  common  law  the  practice  for  compelling 
security  for  costs  was  to  obtain  a  rule  're- 
quiring security  to  be  filed,  and  in  the  mean- 
time staying  aU  proceedings,  but  our  Prac- 
tice Act  has  superseded  the  proceeding  by 
rule,  and  in  place  of  that  substituted  a  no- 
tice, requiring  security  to  be  given,  with  the 
sequence  that  the  action  was  stayed  until 
the  security  was  given,  amounting  in  effect 
to  a  rule  of  the  court  with  which  the  plain- 
tiff must  comply  if  he  wishes  to  proceed,  and 
it  is  his  duty  to  file  the  security  with  reason- 
able promptness  so  as  to  afford  the  defend- 
ant an  opportunity  to  answer  upon  the  terms 
fixed  by  the  statute.  If  this  is  not  done  and 
the  issue  Joined  within  a  reasonable  time  to 
bring  the  cause  to  trial,  the  plaintiff  is  in  the 
same  position  eis  if  he  had  neglected  to  give 
the  notice  of  trial  for  the  first  available 
term,  and  be  cannot  have  any  advantage 
from  his  neglect,  unless  by  due  application  to 
the  court  further  time  is  granted.  The  facts 
in  divers  cases  may  be  different,  but  the 


court  wUl  always,  In  Its  discretion,  preserve 
the  rights  of  the  plaintiff  if  he  advances  any 
justifiable  reason  for  his  delay. 

Under  the  facts  existing  in  the  case  now 
under  consideration,  we  are  of  opinion  that 
the  defendant  la  entitled  to  his  motion,  and 
may  enter  a  judgment  Of  noa  proa,  with 
coats. 


SCHMETZBB  v.  BROEGIiBB. 
(Supreme  C!ourt  of  New  Jersey.    Nov.  6,  1918.) 

(Bvllabut  t>v  t}ie  Court.) 

1.  Wnxs  «=>63— Contract  to  Pax  bt  Leg- 
act— Amount. 

Where  services  are  rendered  under  an  ex- 
press agreement  to  pay  for  them  generally  by  a 
legacy  without  any  agreement  as  to  the  amount 
or  character  of  the  legacy,  except  that  it  is  to 
pay  for  the  services,  an  agreement  is  implied 
that  the  legacy  shall  be  sufficient  to  compensate 
for  the  reasonable  value  of  the  services. 

2.  WOBK    AND     LABOB     «=»11— CONTBACT    TO 

Pax  bt  Legact— Riqhts  of  Leoatex. 
In  such  case  the  legatee  has  an  election  be- 
tween accepting  the  legacy  in  full  payment,  or 
rejecting  it  and  enforcing  his  claim  for  the  rea- 
sonable value  of  the  services. 

Suit  by  Boslna  Schmetzer  against  Ewald 
Broegler,  executor  of  August  Otto  Broegler, 
deceased.  Verdict  for  plaintiff.  On  defend- 
ant's rule  to  show  cause  why  the  verdict 
should  not  be  set  aside.   Bule  discharged. 

Argued  March  term,  1918,  before  GL'M- 
MBBE,  C.  J.,  and  PARKSB  and  EA- 
LISOH,  JJ. 

Elmer  W.  Romine,  of  Morristown,  for 
plaintiff. 

Peter  W.  Stagg,  of  Hackensack,  for  de- 
fendant. 

PABEEB,  J.  There  were  three  claims  In 
the  c<Muplaint:  The  first  for  the  reasonable 
value  of  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  to  the  deceased  In  his 
lifetime,  substantially  as  a  house  servant  over 
a  period  of  about  six  years;  the  second 
claim,  set  up  by  the  second,  third,  and  fourth 
counts,  was  for  moneys  loaned  by  plaintUI 
to  the  defendant;  and  the  last  claim,  wbidi 
was  set  up  in  the  fifth  count,  was  for  rent 
collected  by  defendant  for  the  use  of  the 
plaintiff  in  his  lifetime.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  11,240, 
which  is  attacked  under  this  rule  on  the 
grounds:  First,  that  there  was  not  sufficient 
evidence  to  justify  a  verdict  for  the  amount 
ot  money  claimed  to  have  been  loaned;  sec- 
ond, that  the  verdict  was  against  the  weight 
of  evidence  in  finding  in  favor  of  i^alntlfl  for 
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aUeged  wages,  becanse  the  evidence  showed 
that  tbe  deceased  paid  the  plaintiff  for  all 
wages  due  her  by  a  legacy  In  his  will;  third, 
that  the  verdict  Is  excessive  In  allowing  to 
the  plaintiff  a  larger  amount  for  wages  than 
she  was  entitled  to  for  the  services  that  she 
rendered  the  deceased  In  his  lifetime. 

■With  resiiect  to  the  alleged  loan,  the  testi- 
mony indicated  that  plaintiff  had  loaned  to 
the  deceased  moneys  amounting  to  some  $400. 
This  appeared  by  the  testimony  of  a  witness 
who  drew  the  will  of  the  deceased,  and  who 
swore  that  the  deceased  in  his  presence  and 
in  the  presence  of  the  plaintiff  admitted  the 
obligation,  and  said  that  it  would  be  repaid. 
We  find  no  testimony  la  contradiction  of  this, 
and  plainly  should  not  disturb  any  .finding 
made  by  tbe  jury  that  there  was  snch  a 
loan,  and  that  it  had  not  been  repaid. 

So  far  as  relates  to  the  money  had  and 
received  by  the  deceased  for  the  use  of  the 
plaintiff,  the  Item  is  not  questioned,  and,  in 
fact,  is  conceded  by  counsel  supporting  the 
rale.  It  is  not  covered  by  any  of  the  reasons 
filed. 

As  to  whether  the  Jury  allowed  an  exces- 
ske  amount  for  services  rendered  by  tbe 
plaintiff  to  deceased,  we  think  that  if  they 
were  properly  entitled  to  consider  that  ques- 
tloD,  the  verdict  is  a  moderate  one.  Taking 
the  loan  at  $400  and  the  rents  collected  at 
tl85  as  conceded  by  defendant,  the  allowance 
tor  work  and  labor,  wlthont  considering  the 
qaestlon  of  interest,  would  be  $665.  The  jury 
were  entitled  to  find  that  the  plaintiff  had 
worked  for  the  defendant  over  a  period  of 
five  or  six  years,  not  giving  to  his  service  all 
of  her  time,  perhat>8,  but  plainly  enough  am- 
ply to  justify  tbe  award  made  by  the  jury  in 
that  regard  of  $10  a  month  or  less.  The 
deceased  was  an  old  man,  apparently  on  bad 
terms  with  his  family,  and  living  alone,  and 
the  plaintiff  seems  to  have  done  all  the  neoes- 
larr  work  aboat  his  establishment. 

[1, 2]  The  really  important  question  la  the 
case  Is  whether  this  claim  for  services  is 
defeated  because  the  deceased  left  her  a 
mortgage  of  $300  as  a  legacy.  It  Is  not  pre- 
tended that  the  services  were  voluntarily 
rmdered  as  by  a  member  of  the  household 
and  without  any  promise  to  pay  for  them; 
im  the  contrary,  all  the  evidence  on  the  sub- 
ject points  to  admissions  made  by  the  deceas- 
ed more  than  once  In  the  presence  of  outside 
witnesses  that  plaintiff  was  entitled  to  be 
paid  for  the  services  that  she  was  rendering, 
and  that  she  would  be  paid  for  them  some 
tiffl&  If  so,  she  had  a  claim  dearly  enforce- 
able at  law  after  his  death  unless  It  was 
satisfied  by  tbe  legacy  In  question. 

The  rule  Is,  of  course,  well  settled  that 
where  the  services  are  rendered  on  the  mere 
expectation  of  a  legacy,  and  no  legacy  Is 
lett,  there  can  be  no  recovery.  Orandin  v. 
Reading's  Adm'r,  10  N.  J.  Eq.  870;  Stone  t. 
TodU,  49  N.  J.  Law,  274,  280,  8  Atl.  300.  On 
the  other  hand,  It  Is  equally  well  settled  that 


where  services  are  rendered  imder  a  specific 
agreement  to  compensate  for  them  by  a  lega- 
cy, and  no  testamentary  provision  Is  made, 
an  action  will  lie  vvan  a  quantum  meruit 
Stone  V.  Todd,  supra ;  Cullen  v.  Woolverton, 
65  N.  J.  lAW,  279,  47  AU.  628;  Gay  v.  Moon- 
ey,  67  N.  J.  Law,  27,  BO  Atl.  596,  afllrmed  67 
N.  J.  Law,  687,  52  Atl.  1131.  The  present 
case  presents  the  Intermediate  situation  of 
services  rendered,  as  the  jnry  was  entitled 
to  find,  imder  a  definite  promise  to  pay  for 
them  by  a  legacy,  and  a  legacy  actually  left 
by  testator  whldi.  In  tbe  view  of  the  plain- 
tiff and  aiqparent^  of  the  jnry,  was  insuffi- 
cient as  compensation.  Decisions  embodying 
this  feature  are  rare.  In  New  York  the  rule 
laid  down  by  the  Court  of  Appeals  seems  to 
be  that  if  the  legacy  be  inadequate  as  pay- 
ment for  the  fair  value  of  the  services  ren- 
dered, the  claimant  may  either  refuse  It  and 
sue  for  the  full  value  of  such  services,  or  may 
accept  it  in  part  payment  and  bring  suit  for 
the  balance.  Ileynolds  v.  Robinson,  64  N.  7. 
589;  &  c,  82  N.  Y.  103,  37  Am.  Rep.  155. 
On  the  other  band,  the  Supreme  Court  of 
Errors  of  Connecticut  has  intimated  that 
when  the  claimant  has  agreed  to  accept  pay- 
ment for  his  services  by  a  legacy  not  defined 
as  to  amount  or  character  of  property  to  be 
bequeathed.  It  was  tantamount  to  an  agree- 
ment leaving  the  amount  of  compensation  to 
be  determined  by  the  deceased,  and  that  U 
that  amount  afterwards  appears  to  be  Insuffi- 
cient, nevertheless  the  claimant  has  no  right 
to  complain.  Lee's  Appeal,  53  Conn.  363,  2 
Att.  758. 

We  find  ourselves  unable  to  assent  to  the 
rule  as  laid  down  by  the  New  York  Court 
on  the  one  hand,  and  are  loath  to  adopt  the 
apparent  severity  of  the  Connecticut  rule  on 
the  other.  Indeed,  it  Is  both  difficult  and 
dangerous  to  lay  down  a  hard  and  fast  rule 
to  meet  all  cases  of  this  character ;  for  much 
depends  upon  the  ascertainment  of  the  exact 
agreement  between  the  parties. 

In  the  case  at  bar  the  jury  were  entitled  to 
find  upon  the  testimony  that  the  plaintiff, 
having  worked  for  tbe  deceased  a  certain 
length  of  time  without  being  paid,  raised  the 
question  of  payment  and  was  told  then,  and 
as  we  understand  the  testimony,  thereafter 
also,  that  she  was  going  to  be  paid  for  all 
the  work  she  did  for  him;  that  she  would 
not  lose  anything  by  staying  with  him.  Dis- 
regarding the  testimony  of  one  witness  that 
the  deceased  said  that  everything  would  be- 
long to  her  when  he  died.  It  is  nevertheless 
legitimate  to  read  out  of  the  conversations  of 
the  parties  that  plaintiff  agreed  to  stay  and 
work  for  him  In  consideration  of  his  agree- 
ment that  at  his  death  she  should  be  paid 
for  her  work.  This  can  mean  nothing  more 
nor  less  than  that  she  would  receive  reason- 
able compensation  for  her  work  under  his 
will,  and  the  inference  cannot  fairly  be 
drawn  that  she  left  it  for  him  to  decide  what 
the  reasonable  compensation  tor  that  work 
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should  be.  On  the  contrary,  it  was  open  to 
the  Jury  to  aay  from  the  testimony  that  she 
did  not  assent  to  hla  Judgment  in  Oie  matter, 
because  the  evidence  shows  that  she  was 
present  at  the  time  his  will  was  drawn,  and 
heard  him  dictate  the  provisions  about  leav- 
ing the  $300  mortgage  to  her,  and  that  she 
asked  whether  that  was  all  she  was  going  to 
get,  and  in  tbe  language  of  the  witness 
"she  was  not  satisfled  with  It"  We  think  the 
correct  rale  to  be  that  where  services  are 
rendered  under  an  express  agreement  to  pay 
for  them  generally  by  a  legacy,  without  any 
agreement  as  to  the  amount  or  character  of 
the  legacy,  except  that  it  is  to  pay  for  the 
services,  an  agreement  is  Implied  that  the 
legacy  shall  be  sufficient  to  compensate  for 
the  reasonable  value  of  the  services,  and  the 
legatee  may  at  his  election  accept  the  legacy, 
in  which  case  he  is  estopped  from  alleging 
its  Insufficiency,  and  barred  of  any  farther 
action,  or  may  refuse  the  legacy  and  sue  for 
the  value  of  the  services  as  on  a  quantum 
meruit  In  the  case  at  bar,  as  the  trial  Judge 
stated  to  the  Jury,  it  was  not  contended  that 
the  plaintUF  acc^ted  the  $300  legacy;  and, 
not  having  accepted  It,  she  was  entitled,  un- 
der the  agreement,  as  evidently  found  by  the 
Jury,  to  enforce  a  dalm  for  the  reasonable 
value  of  the  services  rendered  by  her. 

These  considerations  result  in  a  discharge 
of  the  rule  to  show  cause. 


BOARD  OF  EDtlCATION  OF  BOROUGH 
OF  WEST  PATEKSON  v.  BOARD  OF 
EDUCATION  OF  LITTLE  FALLS  TP. 
et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  27, 
1918.) 

(SyUaiui  bv  the  Court.) 

SCBOOLB    AND     SCHOOL    DISTRICTS     «=S>41(2)— 

Appobtiohmbnt  or  Liability— Statute. 
Section  33  of  the  School  Act  makes  provi- 
sion for  the  apportionment  of  any  surplus  re- 
maining in  hand  at  the  end  of  the  school  year 
in  case  a  new  school  district  is  set  off  from  an 
older  one.  Held,  that  In  the  absence  of  any 
statutory  provision  in  that  regard  the  district 
newly  set  off  is  not  liable  for  any  part  of  a 
deficit  remaining  at  the  end  of  said  school  year. 

Proceedings  by  the  Board  of  Education  of 
the  Borough  of  West  Paterson  against  the 
Board  of  Education  of  the  Township  of  Little 
Falls,  County  of  Passaic,  and  the  State  Board 
of  Education  of  Mew  Jersey.  From  the  ruling 
or  order  of  the  State  Board  of  Education 
substantially  affirming  the  decision  of  the 
State  Superintendent  of  Public  Instruction, 
the  Board  of  Education  of  the  Borough  of 
West  Paterson  prosecutes  certiorari.     Deci- 


sion of  State  Superintendent  and  of  the  State 
Board  of  B^ducation  set  aside. 

Argued  July  term,  1918,  before  PARKER 
and  MINTURN,  JJ. 

Michael  Dunn,  of  Paterson,  for  prosecutor. 
J.  W.  &  E.  A.  De  Toe,  of  PatenKU,  for  de- 
fendants. 


PARKER,  J.  The  matter  sought  to  be  re- 
viewed is  the  ruling  or  order  of  the  state 
board  of  education,  substantially  affiriDing 
the  decision  of  the  commissioner  of  educa- 
tion In  a  dispute  between  the  board  of  educa- 
tion of  West  Paterson  and  the  board  of  edu- 
cation of  Little  Falls  with  relation  to  the  ap- 
portionment and  payment  of  a  deficit  onsdiool 
account  existing  at  the  time  of  the  separation 
of  West  Paterson  borongh  from  Little  Falls 
township.  The  separation  took  place  by  act 
of  the  Legislature  in  1914  (P.  L.  1914,  p.  &7|. 
The  School  Act  provides  by  section  33  (4 
Comp.  St  1910,  p.  4733)  wliat  is  to  be  done 
when  a  new  school  district  is  created:  First, 
in  relation  to  the  attendance  of  the  children 
and  control  of  school  buildings  and  payment 
of  expenses  until  the  end  of  the  current 
school  year;  and,  secondly,  how  the  surplus 
is  to  be  divided  at  the  end  of  tliat  time.  As 
to  this,  the  act  provides  that  in  case  there 
shall  be  any  balancA  at  the  end  of  the  school 
year  in  the  hands  of  the  custodian  of  school 
moneys  of  the  original  district,  said  custo- 
dian shall  certify  to  the  county  si4)erinteiid- 
ent  of  schools  the  amount  of  the  balance, 
what  portion  was  received  from  state  appro- 
priation, state  school  tax,  and  interest  of  the 
sarplus  revenue,  and  what  portion  was  re- 
ceived from  district  school  tax ;  and  that  the 
county  superintendent  shall  thereupon  divide 
between  the  districts  the  part  of  the  balance 
arising  from  state  appropriations,  state 
school  tax,  and  interest  of  the  surplus  rev- 
enue, on  the  basis  of  aggregate  attendance 
of  pupils,  and  that  part  of  the  balance  aris- 
ing from  the  district  school  tax  on  the  basb 
of  the  respective  ratables  of  said  district  It 
will  be  observed  that  this  section  says,  "in 
case  there  shall  be  any  balance  at  the  end  ot 
said  school  year  in  the  hands  of  the  custodi- 
an," but  that  there  is  no  provision  expressly 
or  by  implication  with  reference  to  a  deticit.     , 

In  the  case  at  bar  the  ratables  of  the  two 
districts  were  settled  to  the  satisfaction  ot 
both  districts  at  30  per  cent  for  West  Pater- 
son and  70  per  cent  for  Little  Falls;  and     ' 
on  that  basis  Little  Falls,  having  through  its 
custodian  ascertained  that  there  was  a  defi- 
cit and  its  amount,  sent  a  bill  for  80  per     I 
cent  of  that  amount  to  the  new  district  ot 
West  Paterson,  with  request  for  payment     , 
Api>arently  there  was  no  ascertainment  ot     { 
what  part  of  the  defldt  was  on  account  ot 
state  appropriation,  etc.,  and  what  part  on     : 
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account  of  district  school  tax ;  but.  In  vievr 
of  the  resnlt  we  bave  reached,  this  Is  unim- 
portant Payment  having  been  refused,  the 
matter  was  appealed  to  the  state  superin- 
tendent of  pabllc  Instruction,  who  decided 
that  as  West  Paterson  would  have  been  en- 
titled under  the  statute  to  30  per  cent  of  any 
surplus  tliat  district  was  In  Justice  required 
to  bear  30  per  cent  of  fbe  defldt,  and  this 
decision  was  substantially  sustained  by  the 
state  board  of  education. 

We  tliink  that  tills  was  error.  Whatever 
the  natural  Justice  of  the  case  may  seem  to 
be,  it  is  a  matter  which  Is  regulated  entirely 
by  statute  so  far  as  there  is  any  regulation, 
and  where  the  Legislature  has  failed  to  pro- 
vide for  a  contingency  such  as  this,  it  must 
be  either  regarded  as  a  casus  omissus,  or 
else  the  conclusion  must  be  that  the  Legis- 
lature, having  contemplated  the  contingency 
of  a  deficit,  chose  to  leave  it  where  It  orig- 
inated, viz.  as  an  indebtedness  of  the  origi- 
nal school  district  Section  34  should  be  read 
in  connection  with  section  33.  It  provides 
that  in  any  new  school  district  the  board  of 
education  becomes  vested  with  the  title  to 
all  school  property,  real  and  personal,  In  such 
district,  and  If  for  the  erection,  repair,  or 
purchase  of  any  such  property  there  shall  be 
an  indebtedness  for  which  the  l>oard  of  ed- 
ucation of  the  original  school  district  shall  be 
liable,  the  said  indebtedness  shall  be  assum- 
ed by  and  become  the  obligation  of  the  board 
of  education  of  the  new  district,  and  If  the 
old  district  itays  the  indebtedness.  It  may 
maintain  an  action  against  the  new  district 
therefisr.  And  tills  provision  is  made  with- 
out reference  to  any  equity  of  the  case  aris- 
ing out  of  the  possible  fact  that  the  school 
buildings  and  property  remaining  in  the  orig- 
inal district  had  been  completely  paid  for 
with  moneys  partially  collected  from  citizens 
of  the  territory  comprised  in  the  new  district, 
and  that  the  latter  is  loaded  down  with  a 
large  debt  on  the  schools  taken  over  by  it 
after  having  contributed  substantially  to  the 
payment  for  schools  in  which  it  loses  allln- 
terest  upon  separation.  Such  a  condition 
seems,  In  fact  to  exist  in  the  present  case, 
for  the  district  -of  West  Paterson  has  been 
required  to  assume  a  debt  of  some  $26,000 
on  one  of  the  school  buildings  taken  over. 
Our  conclusion  on  a  careful  examination  of 
the  statute  is  that  the  rights  and  liabilities 
of  the  two  districts  are  to  be  settled  by  a 
reference  to  the  act  and  that  alone ;  and,  as 
there  is  no  provision  therein  for  the  appor- 
tiomnent  of  a  deficit,  the  district  of  West  Pat- 
erson Is  not  liable  for  any  part  thereof.  As 
to  the  interest  on  the  school  debt  which  was 
transferred  to  West  Paterson,  paid  during 
the  school  year,  and  which  amoimts  to  $586, 
we  consider  that  that  forms  part  of  the  defi- 
cit as  It  belongs  to  the  current  expense  of 
the  school  year,  and  is  not  to  be  considered 


as  an  indebtedness  for  the  erection,  repair, 
or  purchase  of  school  property  in  the  sense 
contemplated  by  section  34  of  the  act 

Concluding  as  we  do  that  the  borough  and 
school  district  of  West  Paterson  are  not  lia- 
ble for  any  portion  of  the  claim  as  made,  th? 
decision  of  the  state  superintendent  and  of 
the  state  board  of  education  w^l  be  set  aside. 


VAN  FLEET  ▼.  QUICESALL  et  at 

(Court  of  Chancery  of  New  Jersey.    Dec.  11, 
1M8.) 

L  Wnis  «=>821(6)  —  Chabgk  oh  Pbopebtt 
Bequeathko  —  CoiauNOLiNa  Leoact— Be- 

COVEBT. 
Where  all  of  estate  of  life  tenant  charged 
with  payment  of  a  legacy  to  remaindermen  was 
bequeathed  to  one  of  the  remaindermen,  his  ex- 
ecutors must  respond,  although  the  legacy  has 
no  "earmarks"  of  identification. 

2.  Wills  ©=»823— Chabok  on  Pbofb^tt  B«- 

Q17EA.THKD  —  COMUiyQUSO       LSOAOT  —  Ao- 
COUNTINQ  IN  FUIX. 

Assuming  that  surviving  life  tenant  got  en- 
tire principal  of  legacy  where  she  had  the  right 
to  use  BO  much  of  the  principal  as  was  neces- 
sary for  support,  the  fact  that  she  mingled  the 
legacy  with  her  own  funds  would  not  in  the 
absence  of  fraud,  require  the  executors  of  one 
to  whom  she  bequeathed  all  of  her  estate, 
cliargeable  with  payment  of  the  legacy,  to  ac- 
count for  the  entire  amount 

Bill  by  Abigail  Q.  Van  Fleet  against  Mar- 
tha Quicksall  and  another,  executors  of 
George  W.  Quicksall,  deceased.  Decree  for 
complainant 

W.  Holt  Apgar,  of  Trtoton,  for  complain- 
ant. 

Linton  Satterthwaite,  of  Trenton,  for  de- 
fendants. 

BACKES,  V.  C.  This  bill  is  to  recover  a 
legacy.  Elizabeth  Zelley  died  in  1874,  leav- 
ing an  estate  inventoried  at  $2,224.  She  di- 
rected her  executrlces,  her  two  sisters,  Je- 
mima and  Julia  A.  Zelley,  to  Invest  $2,000, 
they  to  receive  the  income  for  life,  and,  "if 
it  should  so  happen  that  said  Income  with 
that  from  their  other  moneys  Is  inadequate 
for  their  support,  they  and  the  survivor  of 
them  are  authorized  to  use  so  much  of  the 
principal  as  they  or  she  may  need,  even  if 
it  should  take  the  whole."  Of  what  remain- 
ed, $100  was  given  to  her  nephew,  James  R. 
Zelley;  the  residue  to  be  equally  divided 
among  her  niece,  Elizabeth  Z.  Quicksall,  and 
lier  two  nephews,  George  W.  Qnlcksall,  and 
Aaron  Quick'saU.  The  executrices  did  not 
account. 

Jemima  Zelley  died  intestate,  in  1879,  and 
her  net  estate  of  $1,023.24  was  distributed 
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among  her  next  of  kin,  by  Julia,  her  admin- 
istratrix. 

Julia  died  In  1890,  testate,  bequeathing  her 
residuary  estate  to  her  nephew,  George  W. 
Qulcksall,  whom  she  appointed  executor.  He 
qualified  and  accounted,  charging  himself 
with  a  net  balance  of  $3,073.82.  He  paid  the 
bequest,  of  $100,  to  James  R.  Zelley. 

George  W.  Quidisall  died  In  1901,  testate, 
leaving  bis  estate  to  his  executors,  the  de- 
fendants. In  trust  to  pay  the  Income  to  his 
widow  for  life,  with  remainder  over  to  vari- 
ous legatees.  The  executors  accounted  in  the 
orphans'  court  and  now  bold  $3,218JS2  in 
trust  under  the  terms  of  the  will. 

[1]  Elizabeth  Z.  Quldisall  and  Aaron 
Qulcksall,  two- of  the  beneficiaries,  in  remain- 
der, of  the  $2,000  legacy  created  by  the  will 
of  Elizabeth  Zelley,  died  in  1879,  Intestate. 
Aaron  left  surviving  him  the  complainant, 
bis  daughter  and  administratrix,  who  sues 
to  recover  the  share  bequeathed  to  her  fa- 
ther. She  claims  it  upon  the  theory  that  the 
full  amount  of  the  legacy  came  to  the  pos- 
session of  Julia,  and  upon  her  death  to 
George  W.  Qulcksall,  her  executor,  and  upon 
bis  death  to  his  executors,  from  whom  she 
seeks  this  accounting.  If  the  whole  or  any 
part  of  the  fund  held  by  Julia  came  to  the 
bands  of  George  W.  Qulcksall,  tils  executors 
undoubtedly  must  respond.  The  defendants 
insist  that  the  court  is  without  Jurisdiction, 
and  that  there  can  be  no  recovery  unless  the 
trust  fund  held  by  Julia  can  be  traced  and 
identified  among  the  assets  of  George  W. 
Qulcksall  in  the  bands  of  his  executors,  the 
defendants,  and  dte  the  following  cases  to 
support  the  proposition:  Elllcott  v.  Kubl, 
60  N.  J.  Eq.  333,  46  Atl.  946;  Collins  v. 
liCwis,  60  N.  J.  Eq..488,  46  Atl.  1098;  Heln- 
Iscb  v.  Pennington,  73  N.  J.  Eq.  456,  68  AU. 
233;  Harrison  v.  Fleiscbman,  70  N.  J.  Eq. 
301,  61  Atl.  1026;  Pierson  v.  Phillips,  85  N. 
J.  Eq.  60,  95  Ati.  622 ;  FldeUty  Trust  Co.  v. 
Federal  Trust  Co.,  87  N.  J.  Eq.  550,  100  Atl. 
616;  Bank  Commissioners  v.  Security  Trust 
Co.,  70  N.  H.  536,  49  AU.  113;  Little  v.  Chad- 
wick,  151  Mass.  109,  23  N.  E.  1005,  7  L.  R. 

A.  670;   Lowe  v.  Jones,  192  Mass.  94,  78  N. 

B.  402,  6  L.  R.  A.  (N.  S.)  4S7,  116  Am.  St 
Bep.  225,  7  Ann.  Cas.  551 ;  Hewitt  v.  Hayes, 
206  Mass.  356,  91  N.  E.  332,  137  Am.  St 
-Rep.  448;  Lincoln  v.  Morrison,  64  Neb.  822, 
90  N.  W.  905,  57  L.  R.  A.  885. 

Upon  examining  these  authorities.  It  will 
be  found  that  they  deal  with  efforts  to  gain 
preferences  by  Impressing  trusts  upon  the  as- 
sets of  estates  held  for  the  benefit  of  credi- 
tors generally,  or  to  Impress  a  trust  upon 
specific  property  to  which  the  fund  held  In 
trust  bore  no  direct  relation.  This  case  Is 
of  neither  sort  Here  the  object  is  to  estab- 
lish a  claim  against  the  executors,  to  the 
amount  of  a  trust  fund  which  came  to  the 
hands  of  their  testator  and  which  b^  applied 
to  bis  own  use.    To  entitle  the  complainant 


to  a  recovery,  in  such  circumstances,  requires 
no  "earmarks"  of  identification.  All  of  Ju- 
lia's estate  charged  with  the  payment  of  a 
legacy  came  to  the  possession  of  the  defend- 
ant's testator,  for  wtiidi  he,  if  living,  could 
have  been  called  upon  to  account,  and  that 
duty  is  now  devolved  upon  Ills  executors. 
Smith  V.  Moore,  4  N.  J.  Eq.  485;  Carpenter 
v.  Gray,  37  N.  J.  Eq.  389;  Evans  v.  Evans, 
57  Atl.  872.  See,  also,  lightfoot  v.  Oavls, 
198  N.  Y.  261,  91  N.  E.  582,  29  L.  R.  A  (N. 
S.)  119,  139  Am.  St  Rep.  817,  19  Ann.  Cas. 
747. 

The  question  then  is :  For  what  sum  must 
the  estate  of  George  W.  Qulcksall  respond? 
Surely  for  no  more  of  the  legacy  than  came 
to  the  bands  of  Julia,  and  for  no  more  there- 
of than  remain  tmexpended  at  the  time  of 
her  death,  for  she  had  the  right  to  use  the 
whole  of  it  Now,  bow  mndi  did  she  get? 
Elizabeth  Zelley's  estate  of  $2,224  comprised 
a  bond,  notes,  household  goods,  and  wearing 
apparel.  How  much  of  this  was  realized  in 
cash,  and  what  was  used  to  pay  funeral  ex- 
penses and  debts,  there  is  no  means  of  know- 
ing. That  $2,000  in  cash  was  avaUable  for 
the  legacy  is  doubtful.  Moreover,  did  Julia 
receive  aU  that  remained,  or  did  her  coexec- 
utrlx  take  some,  and  bow  much?  This  Is 
beyond  establishing. 

Even  if  we  assume  that  die  got  $2,000,  she 
had  the  right  to  use  it  She  and  her  sister 
were  authorized  to  use  as  mudti  of  the  prin- 
cipal of  the  legacy  as  they  might  need,  if 
the  income  thereof,  together  with  that  from 
their  own  moneys,  was  not  adequate  fo?  their 
support  The  two  sisters,  Jemima  and  Julia, 
lived  together.  The  sum  of  their  combined 
estates  was  small.  It  is  Imrely  possible,  bat 
highly  Improbable,  that  the  income  was  suf- 
ficient for  their  maintenance.  Julia  was  an 
invalid  for  years,  and  I  Iiave  little  doubt 
that  many  times  they  had  to  call  upon  the 
principal  to  square  deficiencies.  To  say  how 
often,  and  to  what  extent,  would  be  mere 
guesswork. 

[2]  It  is  claimed,  however,  that  it  was 
Julia's  duty  to  keep  a  strict  account  of  her 
trusteeship,  and  for  her  failure  to  do  so  the 
accoimtlng  should  be  for  the  full  amount  she 
charged  herself  with  by  her  inventory  of 
Elizabeth  Zelley's  estate,  viz.  $2,224.  Vice 
Chancellor  Pitney's  ruling  in  Hunt  v.  Smith, 
68  N.  J.  Eq.  26,  43  Atl.  428,  is  relied  upon ; 
but  the  measure  of  accountability  there  ap- 
plied, under  somewhat  different  circumstanc- 
es, and  which,  as  a  rule,  is  enforced  only 
when  dereliction  of  duty  appears  is  too  rig- 
orous in  circumstances  like  the  present 
where  the  trustee's  power  over  the  funds  was 
tantamount  to  ownership.  The  more  equitable 
doctrine  is  that  of  Cox  v.  Wills,  49  N.  J. 
Eq.  573,  25  Atl.  938.  There  the  testator  gave 
a  legacy  to  bis  widow,  of  which  she  was  by 
will  to  distribute  among  bis  near  relatives, 
so  much  as  slie  sliould  not  use  for  her  com- 
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fortable  maintenance.  Slie  mingled  the  leg- 
acy with  her  own  fonds,  and  upon  a  bill  filed 
by  her  executrix,  for  Instructiong,  Justice 
S4mdder,  speaking  for  the  Court  of  Appe&ls, 
said: 

"That  she  should  have  kept  the  trust  fnnd  re- 
caved  from  her  husband's  estate  separate  from 
her  own,  and  charged  the  expenses  of  her 
maintenance  to  this  fnnd,  is  now  evident.  But 
by  mingling  this  with  her  own,  she  incurred  no 
penalty  or  forfeiture,  without  fraud,  of  which 
there  i$  no  pretence  in  the  case.  Pratt  v. 
Dooglas.  U  Stew.  Eq.  [S8  N.  J.  Eq.]  616,  640. 
Equity  will  follow  and  separate  them,  and  will 
pat  upon  the  trustees  the  burden  of  distinguish- 
ing  what  ia  his.  Central  Bank  of  Baltimore  v. 
Connecticut  Mntnal  Life  Ins.  Co.,  104  U.  S.  61 
[26  L.  Bd.  683};   Perry,  Troat,  |  447." 

It  la  impossible,  of  course,  at  this  late  date 
to  make  the  separation.  Enough  appears, 
bowever,  to  show  that  from  EUzabeth  Zel- 
ley's  death,  in  1874,  to  the  death  of  Julia,  In 
1S90,  at  least  all  In  excess  of  $1,000  was  ab- 
sorbed, under  the  authority  of  the  will,  for 
the  support  of  the  life  tenants.  More  may 
hare  been,  but  I  stop  at  that  amount,  and 
for  this  reason:  On  March  26,  1879,  Julia 
invested  $1,000  on  a  bond  and  mortgage  of 
Benjamin  V.  Schuyler's,  executed  to  her  as 
"surviving  executrix  of  Elizabeth  Zelley,  de- 
ceased." The  bond  and  mortgage  came  to  the 
possession  of  George  W.  Qulcksall,  and  his 
executors,  the  defendants,  collected  $500,  the 
balance  then  due.  Five  hundred  dollars  had 
been  previously  paid  to  Julia,  on  January  14, 
1890,  a  little  more  than  a  month  before  she 
died,  and  undoubtedly  forms  part  of  the  In- 
ventory of  her  estate,  under  an  item  of 
"Cash  in  Burlington  Bank,  $1,000."  One 
thousand  dollars  of  the  legacy  was  untouch- 
ed at  Julia's  death  and  passed  to  the  hands 
of  the  defendant's  testators  and  eventually 
to  the  defendants.  Of  this,  $100  was  paid  to 
the  nephew,  James  R.  Zelley,  as  already 
stated.  The  complainant  Is  entitled  to  a  de- 
cree for  one-third  of  the  remaining  $900,  velth 
interest  from  the  date  of  Julia's  death,  with 
costs. 

The  answer  sets  up  that  the  complainant  is 
tai  laches ;  but  this  defense  was  not  advanc- 
ed on  the  argument,  and  counsel  has  since 
hiformed  me  that  be  purposely  refrained 
from  pressing  it,  and  evidently  for  the  rea- 
son that,  during  her  minority,  the  complain- 
ant's mother  applied  to  Oeorge  W.  Qulck- 
sall, the  defoidant's  testator,  for  payment 
of  the  legacy,  which  he  refused.  Later  on, 
the  complainant  and  her  mother  consulted 
counsel  and  were  advised  that  she  had  no 
claim.  Upon  this  she  relied  until  recently, 
when  she  was  correctly  informed  of  her 
rights.  In  the  meantime  there  has  be«a  no 
change  in  the  sltnatlCMi,  and  the  delay  has 
caused  no  embarrassment  to  the  defendants 
in  presenting  their  proofs. 

The  administrator  of  Elizabeth  Z.  Quick- 


sail  Is  entitled  to  one-third  of  the  legacy. 
Elizabeth  died  single,  and  the  complainant  is 
entitled  to  one-half  of  her  estate;  but,  as 
her  administrator  has  not  asked  for  r^ef, 
no  decree  can  be  made  In  his  favor. 


GIHON  «t  nz.  V.  MORRIS  et  aL    (Xo.  43/682.) 

(Court  of  Qianceiy  of 'New  Jersey.     Oct  24, 
1918.) 

1.  VKirnoB  Aim  PCTOHiiSKR  4=al26— FxauD— 

MiSBKFXESKKtTATION     —    BCSOISSIOIf  IN 

EtQUITT. 

Where  sellers  of  realty  innocently  misrepre- 
sented to  buyers  that  title  was  all  right,  mean- 
ing it  was  free  from  defect,  dear,  and  market- 
able, buyers  relying  on  representation  and  part- 
ing with  their  money,  equity  will  grant  them  re- 
lief by  rescission;  they  accounting  for  use  of 
property ;   sellers  for  interest  on  price. 

2.  VXNDOB  AND  PUBCHABEB  «=>123— PbICX  OF 
PBOPEBTT— SlJFFIOIENCT  OF  EVIDENCE. 

In  suit  by  buyers  of  dwelling  house  to  re- 
scind contract  of  sale  for  misrepresentation  as 
to  state  of  title,  evidence  held  to  show  that  price 
of  property  was  $6,600,  and  not  $6,000. 

Suit  by  Harry  D.  Olhon  and  wife  against 
James  H.  Morris  and  others.  Decree  for 
complainants. 

Charles  J.  Falcey  and  John  H.  Kafes,  both 
of  Trenton,  for  complainants. 

Frederic  W.  Gnlchtel  and  Barton  B.  Hutch- 
inson, both  of  Trenton,  for  defendants. 

BAGKES,  V.  C.  This  bill  is  to  rescind  a 
contract  for  the  sale  of  land  on  the  ground 
of  misrepresentation,  and  to  recover  the  pur- 
chase price. 

The  defendants  sold  to  the  complainants  a 
dwelling  house  on  Bellevue  avenue,  Trenton, 
In  1908,  for  $6,600.  The  complainants  oc- 
cupied it  as  their  home  and  recently.  Just  be- 
fore the  bill  was  filed,  sold  It  to  one  Barlow 
for  an  Increased  sum,  and  upon  the  title  be- 
ing examined  by  the  purchaser  it  was  found 
to  be  defective,  and  he  refused  to  carry  out 
his  bargain.  The  defect  in  the  title  was 
this:  The  vacant  lot  upon  which  the  com- 
plainants' honse  and  three  others  were  erect- 
ed by  the  defendants  was  owned  by  Thomas 
J.  Donoghue,  now  deceased,  who  by  his  will 
gave  his  real  estate  to  his  widow  for  life 
and  by  the  ninth  section  devised  as  follows : 

"After  the  decease  of  my  said  wife,  X  give 
and  devise  all  my  said  lands  and  real  estate  to 
said  five  children  above  mentioned,  to  wit — Jos- 
eph Doran,  Mary  T.  Doran,  John  J.  Doran, 
Thomas  Donoghne  and  Joseph  Donoghue,  ia 
equal  shares ;  and  if  either  of  them  be  then  de- 
ceased and  leaving  lawful  issue,  said  issue  shall 
be  entitled  to  take  the  share  of  his  or  her  par- 
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ent,  and  if  eitlier  of  tliem  be  deceased  without 
leaving  such  issue  the  survivors  shall  take  the 
whole  of  said  estate  in  equal  shares." 

Joseph  Donoghue  conveyed  to  the  widow. 
John  died  without  issue.  The  widow  and  the 
remaining  three  devisees,  Mary  T.  Doran, 
John  J.  Doran,  and  Thomas  J.  Donoghue, 
■who  are  still  living,  conveyed  the  premises  in 
1906  to  James  H.  Morris,  who  held  it  for  the 
defendants  as  copartnership  property.  It  is 
quite  apparent  that  the  defendants  did  not 
acquire  and  had  not  a  clear  title  to  the  prop- 
erty conveyed  to  the  complainants.  Mrs. 
Donoghue  had  btit  a  life  estate,  and  the  re- 
maindermen's vested  fee  is  liable  to  be  di- 
vested upon  their  dying  before  the  life  ten- 
ant leaving  children.  One,  John  J.  Doran, 
has  two  children. 

[1]  When  the  complainants  bought  the 
property  they  placed  a  mortgage  on  it  for 
$3,500,  and  paid  the  difference  in  casti.  They 
sue  to  recover  the  $2,000  on  the  ground  that 
the  title  was'  misrepresented  to  them.  Wil- 
liam J.  Morris  negotiated  the  sale  with  Mr. 
Ollion,  and  upon  the  latter  suggesting  that 
he  would  secure  a  lawyer  to  search  the  ti- 
tle was  told  that  it  was  unnecessary,  that  the 
title  was  all  right;  meaning,  as  Mr.  Morris 
admits  he  intended,  to  convey  that  the  title 
was  free  from  defect,  that  it  was  clear  and 
marketable.  There  can  be  no  doubt,  from 
the  testimony  of  the  two  who  made  the  bar- 
gain, that  the  representation  was  that  the 
title  was  perfect  In  the  defendants  in  all  re- 
spects, nor  that  it  was  untrue  in  fact  The 
complainants'  counsel  argues  that  the  repre- 
sentation was  a  mere  expression  of  opinion, 
but  I  cannot  accept  that  view.  It  was,  as 
wen,  a  representation  of  a  fact  and  was  so 
regarded,  and  was  intended  to  persuade  Mr. 
Gihon  of  the  needlessness  of  having  the  title 
examined.  For  such  a  misrepresentation,  up- 
on which  the  complainants  relied  and  parted 
with  their  money,  equity  will  grant  relief. 
Bibel  V.  Von  Pell,  55  N.  J.  Eq.  670,  38  Atl. 
201.  An  effort  was  made  to  show  that  the 
representation  was  knowingly  false  and  in- 
tentionally  made  to  deceive,  in  which,  how- 
ever, the  complainants  have  failed.  The 
Morrises  paid  the  fair  market  value  for  the 
vacant  lot  and  expended  a  large  sum  of  mon- 
ey in  building  houses  on  it.  It  is  barely 
possible  that  they  suspected  that  complete 
ownership  was  not  in  their  grantors  and  that 
all  was  not  right,  and  took  a  "gambler's 
chance";  but  the  heavy  expenditures  they 
made  is  a  powerful  argument  in  favor  of 
their  belief  in  the  integrity  of  the  title.  It 
was  not  necessary,  though,  for  the  complain- 
ants to  go  to  that  length  to  entitle  them  to 
recover.  Proof  of  willful  falsehood  was  not 
essential.  It  is  sufficient  that  the  representa- 
tion was  one  of  fact,  that  it  was  false,  and 
that  the  party  relying  upon  it  suffered  in 
consequence.  Mbel  v.  Von  Fell,  supra;  5Du 
Bois  V.  Nugent,  69  N.  J.  Eq.  149,  60  AU.  339; 


Straus  V.  Norrlg,  7T  N.  3.  Bq.  38,  T5  Atl.  980. 
As  stated  by  Sir  George  Jessel,  in  Bedgrare 
V.  Hurd,  20  Ch.  Div.  1,  dted  by  Emeiy,  V.  C, 
in  Dn  Bois  v.  Nugent: 

"According  to  the  decisions  of  courts  of  etpatj 
it  was  not  necessary,  in  order  to  set  aside  a  con- 
tract obtained  by  material  false  representation, 
to  prove  that  the  party  who  obtained  it  knew 
at  the  time  when  the  representation  was  made 
that  it  was  false.  It  was  put  in  two  ways,  ei- 
ther of  which  was  sufficient.  One  way  of  pot- 
ting the  case  was,  'A  man  is  not  to  be  allowed 
to  get  a  benefit  from  a  statement  which  he  now 
admits  to  be  false.  He  is  not  to  be  allowed  to 
say,  for  the  purpose  of  civil  jurisdiction,  tbat 
when  he  made  it  he  did  not  know  it  to  be  false; 
he  ought  to  have  found  that  out  before  he  made 
it.'  The  other  way  of  putting  it  was  this: 
'Even  assuming  that  moral  fraud  must  be  shown 
in  order  to  set  aside  a  contract,  you  have  it 
where  a  man,  having  obtained  a  beneficial  con- 
tract by  a  statement  which  he  now  knows  to  be 
false,  insists  upon  keeping  that  contract.  To 
do  so  is  a  moral  delinquency ;  no  man  ought  to 
seek  to  take  advantage  of  his  own  false  state- 
ments.' The  rule  in  equity  was  settled,  and  it 
does  not  matter  on  which  of  the  two  grounds  it 
was  rested." 

There  will  be  a  decree  for  Oie  complain- 
ants. The  complainants  must  account  for 
the  use  of  the  property ;  the  defendants  for 
the  interest  on  the  purchase  price. 

[2}  After  deciding  tlie  main  issue  the  de- 
fendants asked  for  a  further  hearing,  set- 
ting up  that  the  consideration  price  for  the 
property  was  $5,000  and  not  $6,500,  and  that 
they  were  liable  only  for  $1,500.  Although 
WllUam  J.  Morris  and  his  wife  testify  that 
the  price  was  $5^000,  they  have  no  definite 
recollection  and  speak  only  from  impres- 
sions, while,  on  the  other  hand,  Mr.  and  Mrs. 
Gihon  are  positive  of  the  amount  they  paid, 
and  fortify  their  recollection  by  circumstanc- 
es regarding  which  it  is  doubtful  that  they 
can  be  mistaken.  The  clear  weight  of  the 
evidence  favors  the  complainants.  Mrs.  Mor- 
ris, a  very  estimable  lady,  who  was  not  pres- 
ent when  the  transaction  vras  consummated 
and  who  knows  little  of  the  matter  other 
than  what  was  told  her  by  her  husband,  af- 
firms that  the  price  was  $5,000  mainly  npcn 
her  understanding  that  the  purchasers  of  the 
remaining  three  hocuses  paid  $5,500  and  that 
there  was  a  reduction  made  to  the  Gihons  of 
$500  because  of  their  friendly  and  intimate 
relations.  Mr.  Morris  is  of  the  same  opinion 
and  for  the  same  reason.  Both  vritnesses 
are  absolutely  honest  in  their  belief  in  this 
circumstance  and  mean  to  tell  the  truth, 
but  are  mistaken,  and  this  is  established  by 
a  Mrs.  Weeden,  who  purchased  the  adjoin- 
ing house  and  who  testified  that  she  paid 
$6,000  for  it  If  the  defendants  favored  the 
complainants  to  the  extent  of  $500,  it  was 
by  reducing  the  asking  price  from  $6,000  to 
$5,500.  Now,  the  GUions  rely  on  a  circum- 
stance to  corroborate  their  statements  which 
furnishes  a  firm  and  convincing  basis  for 
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their  recollection.  Tbey  sold  their  borne,  the 
only  property  tbey  owned,  for  $1,700,  to  bny 
tbe  new  one  from  the  Morrises.  Out  of  the 
proceeds  they  paid  $1,G00  and  gave  a  note 
for  $50a  which  together  with  the  $3,600 
raised  by  mortgage  made  up  the  $5,500.  The 
cash  and  note  were  paid  to  Mr.  William  J. 
Uonis  In  the  Glhon  old  home  In  the  presence 
of  Mr.  and  Mrs.  Glbon,  and  they  so  testify. 
It  la  not  at  all  strange  that  Mr.  Morris 
should  not  remember  this,  for  It  appears 
that  his  memory  Is  not  especially  tenadoos 
In  regard  to  the  detalla  He  neither  admits 
Dor  denies  nor  speaks  spedflcally  of  facts 
calculated  to  Induce  belief,  but  rather  he  rea- 
sons from  the  standpoint,  no  doubt  honestly 
enough  assumed,  that  the  selUng  price  of  the 
group  of  houses  was  $5,500  each  and  that  be- 
cause of  the  supposed  reduction  made  to  the 
Gihons  he  received  but  $5,000  from  them. 
He  is  in  error,  aa  I  have  shown.  In  blB  hy- 
pothesls,  and  necessarily  In  his  conclusions. 
It  Is  not  remarkable  that  his  memory  falls 
to  serve  Um  and  that  he  should  have  fallen 
into  this  mistake,  nor  is  it  unbecoming  that 
I  should  place  reliance  in  the  circumstances 
gnpportlng  the  testimony  of  Mr.  and  Mrs. 
GihoiL  The  Morris  brothers  are,  and  have 
!  been  for  years,  extensively  engaged  in  the 
building  and  soling  of  dwelling  bouses.  In 
carrying  on  their  business,  dwelling  houses 
were  a  commodity,  while  with  the  Gihons 
the  transaction  was  epochal ;  it  was  for  them 
I  the  purchase  and  acqulsltdon  of  a  home,  and 
I  It  is  but  reasonable  to  deduce  that  their  rec- 
I  ollcctlon  of  what  they  paid  Is  keener  and 
I  that  their  memory  is  more  reliable  than  that 
I  of  the  merchant  who,  out  of  hundreds  of 
like  sales,  attempts  to  recall  the  price  of 
this  one.  There  are  also  these  two  things 
In  the  case  that  strongly  persuade  me  that 
the  truth  is  with  the  Gihons.  It  is  alleged 
in  the  bill,  and  virtually  admitted  by  the 
answer,  that  the  purchase  price  was  $5,J500. 
On  the  first  day's  hearing  there  was  not  the 
slightest  challenge  of  this  allegation.  After 
the  bearing  was  over  Mr.  Morris  said  to  Mr. 
Oihon  that  he  (Glhon)  was  mistaken  in  his 
testimony  of  the  manner  in  which  the  $2,000 
bad  been  paid;  that  the  note  given  in  part 
payment  was  not  for  $1,000,  as  Mr.  Glhon 
bad  testified,  but  that  it  was  for  $500,  and 
that  $1,500  was  paid  in  cash.  That  testi- 
mony stands  In  the  case  uncontradicted,  and 
I  must  give  it  due  weight. 

As  I  understand,  the  parties  regard  the 
ose  of  the  bouse  and  the  interest  on  the  pur- 
diase  price  as  a  stand-oft,  and  a  further  ac- 
counting will  not  be  necessary. 

Some  testimony  was  given  to  the  effect 
that  a  fireplace  was  torn  out  and  a  window 
hutalled  by  the  Gihons.  This  has  increased 
tatber  than  diminished  the  value  of  the 
property. 
There  will  be  a  decree  directing  the  de- 


fendants to  pay  to  the  complainants  $2,000 
on  the  4th  day  of  June  next  at  2  o'clock  at 
the  office  of  Mr.  Gnlchtel,  at  which  time  the 
complainants  will  deliver  a  deed  of  convey- 
ance without  covenant,  unless  other  arrange- 
ments, convenient  to  the  parties,  are  made. 
Possession  must  also  be  given  at  that  time. 
The  complainants  are  entitled  to  costs. 


INHABITANTS  OF  CITY  OF  PLAINFIELD 

T.  COMMISSIONER  OF  MUNICIPAL 

ACCOUNTS  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  6,  1918.) 

1.  MnmOIFAL  CORPOBATIONS  «=»951— SINK- 
ING Fond— OuTBTAWDiNQ   Bonds. 

The  Sinking  Fund  Act  of  1917,  i  15,  applies 
to  bonds  already  issued  and  in  the  hands  of 
purchasers  at  the  time  the  act  was  passed. 

2.  MUNIOIPAI.  COBPOBATIONS  «S9951— SINK- 
ING Pond  —  "Skbial  Bonds"  —  "Tebm 
Bonds." 

Under  Sinking  Fund  Act  1917,  art  1,  {  1> 
expressly  defining  serial  bonds,  municipal  bonds 
are  not  aerial  bonds,  even  if  payable  in  install- 
ments, unless  the  installments  are  to  run  for 
at  least  three-quarters  of  term  of  whole  issue, 
but  are  "term  bonds"  within  the  contemplation 
of  the  statute. 

3.  SxATOTica  ®=»12(K5)— TiTut  and  Subject— 
Sinking  Fund  Aci^-Amkndmknts. 

Sinking  Fund  Act  1917,  does  not  apply  to 
municipal  bonds  issued  under  P.  L.  1916,  p. 
525,  which  are  serial  bonds.  Within  the  limited 
definition  of  said  Act  1917,  and  is  therefore  not 
unconstitutional  as  modifying  such  laws  with- 
out referring  thereto  in  its  title. 

4.  Statutes  «=>122(4)  —  Titub  —  Sinking 
Fond  Ach^-Modipioation  op  Fobueb  Act. 

Since  the  Sinking  Fund  Act  1917,  as  ap- 
plied to  bonds  issued  under  the  School  Law  of 
1903,  i  76,  simply  provides  for  a  sinking  fund 
where  none  has  been  provided  for,  its  object  is 
sufficiently  expressed  in  its  title,  "An  Act  Con- 
cerning Sinking  Funds  and  Sinking  Fund  Com- 
missions." 

5.  CoNSTiTimoNAi,  Law  «=»143— Mdnicipai. 

COBPOBATIONS  €=>907— SINKING  FUND  ACT 
— IMFAIBING  OBUOATION   OF  CONTBACT. 

•Sinking  Fund  Act  1917,  is  not  unconstitu- 
tional as  impairing  the  obligation  of  the  city's 
contract  with  bondholders. 

Certiorari  by  the  Inhabitants  of  the  City 
of  Plalnfield,  to  review  an  order  of  the  Com- 
missioner of  Municipal  Accounts,  requiring 
the  governing  board  of  Plainfleld  to  cause  a 
certain  amount  to  be  Included  in  Its  budget 
of  appropriations.    Writ  dismissed. 

Argued  June  term,  1918t  before  PAREEiR 
and  MINTURN,  JJ. 


C3>For  other  casw  sm  lam*  topic  and  KBT-NUU BER  In  all  Kajr-Numlwred  Dlgasta  and  IndaxM 


Digitized  by 


Google 


458 


106  ATLANTIC  REP0BTE3R 
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Charles  A.  Reed,  of  Plalnfleld,  for  prosecu- 
tors. 

Herbert  Boggs,  Asst  Atty.  Geo.,  for  de- 
fendants. 


PARKER,  J.  This  writ  brings  before  us 
an  order  made  by  the  commissioner  of  munic- 
ipal accounts  of  this  state,  an  official  whose 
office  aeons  to  date  from  the  approval  of 
chapter  154  of  the  Lhws  of  1917  (P.  L.  p.  472), 
which  was  amended  in  the  present  year  (P. 
L,  1918,  p.  1003).  These  acts,  especially  that 
of  1918,  confer  upon  the  commissioner  very 
large  powers  with  relation  to  the  control  and 
management  of  the  finances  of  municipalities, 
and  an  important  purpose  of  the  statute  is 
evidently  to  secure  uniformity  and  efficiency 
In  the  management  of  municipal  finances  un- 
der the  supervision  of  a  state  agency. 
Among  the  matters  committed  to  the  super- 
vision of  the  commissioner  Is  that  of  the 
sinking  funds  of  the  various  municipalities, 
with  respect  to  which  specific  legislation  was 
also  enacted  in  1917.    P.  L.  p.  749. 

In  the  performance  of  his  duties  under 
these  various  statutes,  the  commissioner  pro- 
ceeded to  examine  the  accounts  of  the  dty 
of  Plalnfleld,  especially  in  relation  to  a  sink- 
ing fund,  and  as  the  result  of  such  examina- 
tion made,  pursuant  to  section  15  of  the 
Sinking  Fund  Act  (P.  L.  1917,  p.  757),  a  cer- 
tificate that  it  was  necessary  for  the  city  of 
Plalnfield  to  raise  the  sum  of  $23,068.60  for 
sinking  fund  purposes  as  part  of  its  annual 
budget  tor  1918.  Apparently  this  certificate 
was  disregarded  by  the  dty,  and  on  May  8, 
1918,  the  commissioner  made  an  order,  re- 
quiring the  governing  body  of  Plalnfield  to 
cause  the  above  amount  to  be  included  in 
its  budget  of  appropriations  or  tax  ordinance 
and  in  the  tax  levy  of  said  dty  for  1918. 
This  order  and  the  proceedings '  leading  up 
to  it  are  now  brought  before  us  for  review. 

We  do  not  understand  that  there  is  any  de- 
nial of  the  Jurisdiction  of  the  commissioner 
to  make  such  an  order  in  a  proper  case. 
The  argument  seems  to  be  designed  to  show 
that  the  order,  in  part  or  whole,  was  not 
Justified  by  the  conditions  found  by  the  com- 
missioner; and  certain  statutory  and  con- 
stitutional questions  are  also  raised. 

Before  proceeding  to  a  discussion  of  the 
spedflc  points  raised,  It  is  important  to  note 
that  the  Sinking  Fund  Act  of  1917  establish- 
es certain  statutory  definitions  of  and  dis- 
tinctions between  what  are  therein  called 
"serial  bonds"  and  "term  bonds,"  and  that 
the  difference  between  the  statutory  defini- 
tions of  such  bonds  and.  the  meaning  of  the 
terms  in  ordinary  acceptation  gives  rise  to 
much  of  the  dispute  in  the  case.  The  statu- 
tory definition  is  very  short,  and  may  be  as 
well  quoted  In  full  as  contained  in  artide  1 
of  section  1  of  the  act  (P.  L.  1917,  p.  749). 
It  reads  as  follows: 


"For  the  purposes  of  this  act,  such  bonds  as 
are  payable  in  installments  in  successive  years 
during  at  least  three-quarters  of  the  period  cor- 
ered  by  the  term  of  the  whole  issue,  shall  be 
known  as  'serial'  bonds.  All  other  bonds  shall 
be  known  as  'term'  bonds." 

It  will  be  observed  that  the  class  designat- 
ed serial  bonds  by  the  statute  is  necessarily 
much  restricted  and  does  not  indude  bonds 
payable  by  installments  unless  the  install- 
ments are  to  run  for  at  least  threeniuarteis 
of  the  period  covered  by  the  term  "of  the 
whole  lssu&"  Bearing  these  definitions  in 
mind  we  proceed  to  an  examination  of  the 
points  made. 

[1]  The  first  point  is  that  the  Sinking 
Fund  Act  of  1917  was  not  intended  to  appl; 
to  bonds  already  issued  and  in  the  hands  of 
purchasers  at  the  time  the  act  was  passed. 
We  find,  however,  nothing  in  its  language  or 
Implications  to  Justify  such  a  condusion. 
The  act  is  a  broad  one,  and  is  entitled  "An 
Act  Concerning  Sinking  Funds  and  Sinking 
B\ind  Commissions."  It  is  evidently  remedial 
in  its  character.  Quite  plainly,  in  our  Judg- 
ment, it  was  intended  to  deal  with  and  reme- 
dy an  existing  situation  by  applying  uniform 
rules  to  the  amortization  of  munidpal  bonds, 
outstanding  as  well  as  those  thereafter  to  be 
Issued,  and  under  the  expert  supervision  of 
an  officer  specially  appointed  for  that  pur- 
pose, with  state-wide  powers. 

[2]  The  next  point  is  that  the  order  dassi- 
fies  as  term  bonds  certain  bonds  that  are 
really  serial  bonds,  even  under  the  terms  of 
the  act.  An  examination  of  the  form  of  the 
various  bonds  covered  by  the  order  leads  us 
to  the  condusion  that  the  commissioner  right- 
ly classified  them  according  to  the  deSnitiou 
laid  down  in  the  statute.  It  is  quite  plain 
that  imless  the  prosecutor  can  show  tnat 
the  bonds  In  question  come  within  the  defini- 
tion of  serial  bonds,  they  must  necessarily 
be  regarded  as  term  bonds ;  so  that,  even  if 
there  are  bonds  which  are  payable  In  Install- 
ments, unless  those  installments  are  to  run 
for  at  least  three-quarters  of  the  term  of  the 
whole  issue,  they  are  not  serial  bonds  in 
contemplation  of  the  statute,  and  while  the 
words  "term  bonds"  in  ordinary  acceptation 
would  be  a  misnomer,  it  is  a  question  of 
classifying  them  according  to  the  express 
language  of  the  act  Applying  this  language, 
we  find  that  the  commissioner  has  correctly 
so  classified  them. 

[3,4]  The  third  point  is,  to  use  the  lan- 
guage of  prosecutors'  brief,  that: 

"The  commissioner  was  without  power  to 
make  the  order  under  review  because  the  title 
of  the  act  upon  which  he  must  rely,  chapter  212 
o£  the  Laws  of  1917  (The  Sinking  Fund  Act), 
does  not,  within  the  constitutional  limits,  dis- 
dose  any  such  object" 

When  the  point  is  examined  it  is  reaU; 
more  restricted  than  above  stated,  and 
amounts  to  this:    That  chapter.  2S2  of  the 
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Laws  of  1916  relattng  to  the  iasusnce  of 
bonds  by  munldipaUtles,  and  the  School  Law 
of  1903,  I  76  (C.  S.  4746)  make  certain  pro- 
visiona  relating  to  the  issue  of  bonds  which 
are  either  repealed  or  modified  by  the  Sink- 
ing Fnnd  Act  of  1917,  and  that  its  title 
"An  Act  Concerning  Sinking  Funds  and 
Sinking  Fund  Commissions"  is  not  adequate 
to  express  a  legislative  intent  to  change 
the  method  of  amortization  of  such  bonds 
as  laid  down  in  the  Schotd  Act  and  the 
act  of  1916.  The  answer  to  this  given  In 
respondents'  brief  seems  to  us  adequate.  It 
Is,  in  substance,  that  so  far  as  relates  to 
the  act  of  1916,  all  bonds  Issued  and  issuable 
under  that  act  are  serial  bonds  within  the 
statutory  definition  of  the  act  of  1917,  and  to 
these  the  provisions  of  the  latter  act  relating 
to  sinking  funds  do  not  apply ;  and  as  re- 
spects the  School  Law,  the  amendment  of 
1917  (P.  L.  p.  238)  makes  provision  for  pay- 
ment of  all  future  bonds  by  installments, 
which  place  them  within  the 'statutory  se- 
rial class  and  that  as  respects  bonds  issued 
prior  to  that  amendment  and  not  within 
the  serial  class,  the  act  rtmply  provides  for  a 
sinking  fund  where  none  has  been  provided 
for,  and  that  its  object  of  providing  such  a 
sinking  fond  Is  clearly  expressed  in  the  title. 
TO  this  we  agree. 

[<]  The  last  point  is  that  the  act  is  un- 
constitutional as  impairing  the  obligation  ol 
the  city's  contract  with  the  bondholders,  be- 
cause said  bondholders  presumably  or  prob- 
ably bought  their  bonds  as  term'  bonds,  and 
preferably  so,  expecting  that  the  money  to 
pay  them  should  be  raised  immediately  be- 
fore their  coming  due  Instead  of  being  grad- 
ually accumulated  in  a  sinking  fund  with 
danger  of  loss  in  the  meantime.  We  are  un- 
able to  see  any  impairment  of  the  obliga- 
tion of  the  contruct  In  this  change  of  scheme. 
It  Is  certainly  a  debatable  question  whether 
as  a  practical  matter  the  bondholder  is  bet- 
ter secured  by  having  the  money  to  pay  off 
his  bond  accumulated  in  the  sinking  fund 
over  a  period  of  years,  with  the  possibility, 
of  course,  of  loss  by  dishonesty  or  Improper 
Investment,  or  on  the  other  hand,  wait  for 
the  money  to  be  raised  at  the  last  moment 
before  the  bond  falls  due,  with  the  risk  In 
the  interim  of  the  city  incurring  heavy  ad- 
ditional indebtedness,  which  would  perhaps 
cripple  it  financially  and  prevent  Its  rais- 
ing the  money  to  pay  off  the  bonds  In  the 
manner  originally  contemplated.  As  we  view 
the  matter,  the  requiremoit  that  a  munic- 
ipality shall  lay  by  money  to  pay  Its  debts 
is  much  less  to  be  regarded  as  an  Impair- 
ment of  the  contract  than,  for  example,  leg- 
islative permission  given  after  the  bond  is- 
sue, for  the  municipality  to  raise  unlimited 
amounts  on  additional  bonds  to  the  impair- 
ment of  Its  ability  to  meet  the  earlier  ones. 

The  writ  will  be  dismissed. 


HAHN  V.  DELAWABK,  L.  &  W.  B.  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  25, 
191&) 

(Uyllahu*  hv  the  OovrtJ 

1.  Dawaoes  «=>83— Pbedibposition  to  Dis- 

SABB— PXBBONAL  Ilf  JXTBT— LlABIUTT. 

The  fact  that  the  person  Injured  had  a 
predisposition  to  disease,  or  a  latent  weakness, 
cannot  avaU  the  defendant  to  relieve  him  from 
liability  from  damages  which  ensue  when  his 
negligence  brings  the  dormant  disease  into  ac- 
tivity, or  aggravates  the  latent  weakness. 

2.  Dauaoes  «=»3&— Latent  Diseask— Pboxi- 

vate  cat7sb. 
Where  the  latent  disease  or  weakness  it- 
self did  not  cause  pain,  suffering,  etc.,  to  the 
plaintiff,  but  Buchi  condition  plus  the  fall  caus- 
ed such  pain,  the  fall  and  not  the  latent  condi- 
tion is  the  proximate  cause,  and  the  plaintiff 
is  entitled  to  recover  the  entire  damage  shown 
to  have  resulted  from  such  fall  from  the  one 
whose  negligence  caused  it,  without  proving 
how  much  the  plaintiff  would  have  suffered 
from  such  latent  disease  if  she  had  not  receiv- 
ed the  injury. 

8.  Appeal  and  Ebbok  «=3237(1)— Rbvebsai, 

— RElCAaKS  OF  COUNSBI. 

When,  upon  objection  to  an  improper  re- 
mark concemiog  evidence  by  comisel  in  ad- 
dressing the  jury,  counsel  promptly  and  frankly 
withdraws  such  remark,  and  no  request  is  made 
either  that  counsel  be  rebuked  by  the  court  or 
that  the  jury  be  instructed  to  disregard  it,  and 
the  incident  is  thus  closed,  a  reversal  is  not 
justified  because  of  such  remark. 

Appeal  from  Circuit  Court,  Hudson  County. 

Suit  by  Minnie  Hahn  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany. Verdict  and  judgement  for  plaintiff, 
and  defendant  appeals.    AflBrmed. 

Frederick  B.  Scott,  of  New  Xork  City,  for 
appellant 

Weller  &  Llchtensteln,  of  Hoboken,  for  re- 
spondent. 

TBEINOEUlBD,  J.  Minnie  Hahn  brought 
this  suit  to  recover  for  personal  injuries  sus- 
tained whilst  a  passenger  on  a  ferry  boat  of 
the  Delaware,  Lackawanna  A  Western  Rail- 
road Company. 

The  evidence  disclosed  that  she  was  struck 
by  a  mop  handled  by  one  of  the  defendant's 
deck  hands ;  that  she  fell  to  the  floor,  strik- 
ing a  seat  in  the  fall,  and  was  Injured.  The 
Jury  rendered  a  verdict  in  her  favor  and  the 
detaidant  appealed  fr<Mn  the  consequent 
judgment 

We  are  of  the  opinion  that  the  judgment 
must  be  afiirmed. 

The  defendant's  reqwnsibUlty  for  the  In- 
Jury  is  not  questioned.  The  only  grounds  of 
appeal  argued  are,  first  the  refusal  of  the 
trial  judge  to  charge  the  defendant's  sev- 
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enth  reqnest;    second,  the  alleged  Improper 
comment  by  counsel  in  summing  up  the  case. 
[1]  The  request  was  as  follows: 

"If  yon  believe  that  the  ulcerous  condition 
of  Mrs.  Habn  existed  before  the  accident  to 
her,  then  you  cannot  allow  her  anything  for  the 
acceleration  of  said  condition,  because  there  is 
no  eyidence  to  show  how  much  said  condition 
was  aggravated  or  accelerated,  and  on  account 
of  the  absence  of  such  evidence  you  are  not 
permitted  to  speculate  on  said  matters." 

That  request  appears  to  be  based  upon  the 
assimiption  that  the  evidence  permitted  of 
the  Inference  that  an  ulcerous  condition  ex- 
isted before  the  accident  We  do  not  ques- 
tion that  it  did,  in  the  sense  that  a  tendency 
to  ulcer  existed  due  perhaps  to  "excessive 
acidity"  which  had  weakened  the  stomach, 
but  there  was  no  evidence  that  any  ulcer 
had  developed  at  that  time.  The  evidence 
tended  to  show  that  prior  to  the  accident 
Mrs.  Habn  was  apparently  in  good  health. 
She  had  had  no  pain  or  other  symptoms  of 
ulcer.  But  immediately  after  the  accident 
she  had  and  continued  to  have  severe  pains 
In  the  region  of  the  stomach  and  passed 
blood.  According  to  the  testimony  an  ulcer 
of  the  stomach  then  developed,  due  to  or  ac- 
celerated by  the  Injury  received  in  the  acci- 
dent 

Now  the  fact  that  the  plaintiff  had  a  pre- 
disposition to  disease,  or  a  latent  weakness, 
cannot  avail  the  defendant  to  relieve  it  from 
liability  from  the  damages  which  ensued 
when  Its  negligence  brought  the  dormant  dis- 
ease into  activity,  or  aggravated  the  latent 
weakness.  See  cases  collected  in  48  L.  R. 
A.  (N.  S.)  123,  note. 

The  request,  which  was  refused,  seems  to 
have  recognized  that  rule,  la  part  at  least 
but  was  based  uix>n  the  theory  that  no  dam- 
ages could  be  allowed  for  the  acceleration 
of  the  ulcerous  tendency  because  the  evidence 
does  not  show  how  much  such  condition  was 
accelerated.    But  that  Is  not  so. 

[2]  Where,  as  here,  the  latent  disease  or 
weakness  itself  did  not  cause  pain,  suffering, 
etc.,  to  the  plaintiff  but  such  condition  plus 
the  fall  caused  such  pain  the  fall  and  not 
the  latent  condition  is  the  proximate  cauee, 
and  the  plaintiff  Is  entitled  to  recover  the 
entire  damage  shown  to  have  resulted  from 
such  fall,  without  proving  how  much  she 
would  have  suffered  from  such  latent  dis- 
ease If  she  had  not  received  the  injury. 
Sherman  v.  Indianapolis  T.  &  T.  Co.,  48  Ind. 
App.  623,  96  N.  B.  473;  Baltimore  City  Pass. 
R.  Co.  V.  Kemp,  61  Md.  619,  48  Am.  Rep.  134; 
Chicago  City  R.  Co.  v.  Saxby,  213  111.  274, 
72  N.  B.  755,  68  L.  R.  A.  164,  104  Am.  St 
Rep.  218;  Ehrgott  v.  New  York,  96  N.  Y. 
264,  48  Am.  Rep.  622. 

We  conclude,  therefore,  that  the  Instme- 
tlon  requested  was  properly  refused. 


[3]  The  only  other  ground  of  appeal  ar- 
gued Is  because  the  plalntifTs  attorney,  in 
summing  up  to  the  Jury,  remarked  that: 

"The  defendant  could  have  produced  an  X-ray 
plate  of  this  woman's  stomach  if  it  had  wanted 
to  do  so.  They  did  not  want  us  to  produce 
ours." 

Of  course  this  remark  was  improper.  It 
was  Improper  because  the  evidence  did  not 
show  that  the  defendant  could  or  should 
have  produced  such  a  plate,  and  there  was 
nothing  to  show  that  the  defendant  did  not 
want  the  plaintiff  to  produce  her  plate  ex- 
cept the  fact  that  when  she  ludertook  to 
prove  what  her  plate  dieclosed  the  defendant 
properly  enough  objected  to  the  evidence  be- 
cause the  plate  itself  was  not  produced. 

But  when  plaintiffs  counsel  made  such  re- 
mark the  defendant's  attorney  objected  say- 
ing, "I  think  that  is  unfair,  and  ask  that 
an  objection  be  noted."  Thereupon  plain- 
tlfTs  counsel'  at  once  said,  "I  do  not  want  to 
be  unfair  about  It;  Mr.  Soott  (defendant's 
attorney)  was  within  his  rights  In  refusing  to 
have  them  shown  here."  Nothing  more  was 
said  upon  that  topic.  Apparently  the  in- 
cident was  closed  to  the  satisfaction  of  all 
concerned  by  the  prompt  and  frank  with- 
drawal of  the  Improper  remark.  At  least 
no  request  was  made  either  that  counsel  be 
rebuked  by  the  court,  or  that  the  Jury  be 
Instructed  to  disregard  the  Improper  re- 
mark. In  these  circumstances  we  think  a 
reversal  would  not  be  Justified.  Minard  v. 
West  Jersey  R.  Co.,  74  N.  J.  Law,  39,  64  AU. 
1054 ;  Christensen  v.  Lambert,  66  N.  J.  Law, 
531,  49  Atl.  577. 

The  Judgment  below  will  be  affirmed,  with 
costs. 


GARRISON  et  al.  v.  MAYOR  ft  ALDERMEN 
OP  JERSEY  CITY  et  al.* 

(Supreme  Court  of  New  Jersey.   Nov.  29, 1918.) 

1.  MDNIOIPAI,    CORPOBATIONS    *=»88&— Bvo- 

GET8— Objections— Laches. 
Taxpayers  who  attacked  a  city  budget  with- 
in a  month  after  county  board  had  fixed  the  rate 
were  not  guilty  of  laches. 

2.  MUHICIPAL     COKPOBATIONS     «=a889— BUD- 
GETS— Period  OovERBn. 

Under  P.  L.  1918,  pp.  847,  901,  and  912, 
all  parts  of  the  old  fiscal  year  that  fell  in  the 
calendar  year  1918  were  governed  by  the  former 
law,  and  a  budget  was  properly  made  up  for  the 
remainder  of  1918. 

3.  Mdnicipax   Corpobattonb    €=>889— Bttd- 

GETS— "LOCAI,    PTTBPOSES." 

"Ix>cal  purposes."  within  P.  L.  1918.  p.  902, 
i  4  (3),  relating  to  budgets,  means  the  ordinary 
expenses  of  dally  administration  of  the  city 
government  and  institutions,  such  as  salaries, 


£=3For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  DIcsste  and  Indexes 
•Affirmed  by  divided  court,  105  Atl.  833. 


Digitized  by 


Google 


V.3.) 


GARRISON  V.  MATOR  ft  AI>DSBMS:X  OP  JKR8ET  CITY 


4«1 


rents.  xnppUea,  and  matters  of  similar  character 
for  which  constant  provision  must  be  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
anj  Phrases,  Local  Purpose.] 

4.  MU.VICIPAt     COBPORATIONS     «=»889— Btid- 

orr»— "Gknkba-l  Pdhpo8es." 
"General  purposes,"  within  P.  L.  1918,  p. 
902,  I  4  (3),  relatinsr  to  budgets,  refers  to  obli- 
!»tions  extra  to  ordinary  numing  expenses,  and 
indndes  interest  fitlling  dae  on  bonds  or  other 
indebtedness,  principal  of  obligations  mataring 
within  the  interim,  period,  and  provision  for 
nuking  funds  that  would  have  had  to  be  made 
within  the  interim  if  the  law  had  not  been 
changed. 

[Ed.  Note.— For  other  definitions,  see  Words 
anil  Phrases,  First  and  Second  Series,  General 
Purposes.] 

5.  COUNTIXS        4=>162  — BUDOKTS  — "COUNIT 

PuaposES." 
The  term  "county  purposes,"  within  P.  Lh 
1918,  p.  902,  I  4  (3),  relating  to  budgets,  em- 
braces all  legitimate  components  of  a  count; 
budget. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  County 
Purpose.] 

6.  MUNICIPAI,  COBFOBATIONS  e=»957(3)— TAX- 
ES—"RATB"—STArOTB. 

The  word  "rate,"  as  used  in  P.  L.  1918,  p. 
902,  S  4  (3),  as  applied  to  taxes  for  the  period  of 
one  month  between  the  close  of  the  current  fiscal 
rear  in  1918  and  the  Slat  day  of  December  fol- 
lowing, meant  a  rate  not  exceeding  one-twelfth 
of  the  rate  toe  the  entire  preceding  year. 

(Kd.  Note.— For  other  definitions,  see  Words 
•ad  Phrases^  First  and  Second  Series,  Rata.] 

7.  Municipal  Cobpobations  e=»889— Intkb- 
iM  BuDorr— Road  Taxbb. 

The  interim  budget  made  up  for  Jersey  City 
under  Laws  1918,  c.  288,  {  4,  for  December  of 
1918,  properly  included  the  road  tax  (P.  It. 
1917,  p.  41;  1918,  p.  007),  and  the  state's  school 
tax  (4  Comp.  St.  1910,  pp.  4780,  4781,  pars. 
177,  178),  to  be  paid  to  the  county  collector  on 
or  before  December  22d  of  such  year. 

Certiorari  by  Samuel  W.  Garrison  and  oth- 
ers to  review  the  action  of  the  Mayor  and 
Aldermen  of  Jersey  City  and  others  In  mak- 
ing up  a  budget  Budget  and  tax  rate  held 
lllegul  In  part 

Argued  November  Term,  1918,  before  PABr 
ECB  and  MINXUBN,  JJ. 

Harry  Lene^  of  Jersey  City,  for  prosecn- 
tors. 
John  Milton,  of  Jersey  City,  for  defendants. 

PEIR  CURIAM.  The  urgency  of  an  early 
decision  In  this  case  forbids  the  preparation 
of  any  elaborated  opinion.  The  attack  is  on 
an  assessment  of  taxes  against  property  of 
the  prosecutor  for  a  period  wbicb  happens 
to  be  the  month  of  December,  1918.  This  Is 
due  to  the  statutory  diange  in  the  fiscal  year 
of  municipalities,  first  enacted  In  1908  (P.  L. 


p.  S60),  as  to  some  but  not  all  niimlclpalitles, 
and  extended  to  first  and  second  class  cities 
in  the  current  year.  P.  L.  1918,  p.  901.  The 
fiscal  year  of  Jersey  City,  before  this  enact- 
memt,  began  December  Ist  and  ended  Novem- 
ber 30th.  Tbs  change  in  this  fiscal  year, 
making  it  begin  January  Ist  and  end  Decenr- 
ber  31st,  necessarily  caused  a  hiatus  for 
-which  provision  iJtad  to  be  made.  In  other 
cities  it  ia  more  than  a  month ;  in  Hoboken 
8  months ;  in  Newaiic  11  months ;  and  so  on. 

The  dty  authorities,  conceiving  that  a  sep- 
arate budget  and  tax  affiesament  for  this  in- 
terregnum period  was  authorized  and  requir- 
ed by  law,  proceeded  to  make  up  a  budget 
for  the  month  of  December  and  fix  a  tax  rate 
to  raise  the  needed  funds  according  to  that 
budget,  so  as  to  start  the  fiscal  year  1919  in 
the  manner  provided  by  chapter  286  of  the 
Laws  of  1918,  which  took  effect  October  1, 
1918,  and  chapter  242  of  the  same  year,  which 
may  be  called  the  "New  Bndget  Act,"  certain 
important  provialonB  of  whidi,  comprised  in 
sections  1, 12,  and  tS,  take  effect  January  1, 
1919. 

The  attack  on  the  ad  interim  budget  and 
tax  assessmeot  la  on  two  main  grounds: 
First,  that  there  wag  no  authority  of  law  for 
a  separate  budget  and  rate  for  December, 
1918,  but  that  month  should  be  added  to  and 
its  budget  levied  with  the  budget  and  assess- 
ment for  1919;  and,  secondly,  U  it  be  held 
otherwise  still  the  budget  and  rate  are  il- 
legal as  containing  illegal  items  and  resulting 
In  a  rate  beyond  the  limit  set  by  law.  On 
the  other  hand,  defendants,  while  supporting 
the  budget  and  rate  on  the  merits,  claim  that 
prosecutors  are  barred  by  laches.  We  find  no 
laches  In  the  case. 

[1]  It  was  not  until  October  11,  1918,  that 
prosecutor  learned  of  the  assessment  in  ques- 
tion. The  county  board  had  until  October 
1st  to  settle  the  rate.  Prosecutors  assert  in 
their  brief  that  the  rate  was  actually  fixed 
October  11th  and  this  is  not  denied.  If  so, 
the  application  made  within  a  month  there- 
after is  not  out  of  time.  The  city  budget  was 
advertised,  it  is  true,  in  August,  but  states 
that  the  taxes  to  be  raised  were  for  the  fiscal 
year  ending  December  81,  1918.  A  misstate- 
ment which,  whether  Intentional  or  not, 
seems  to  have  deceived  many  citizens  Into 
thinking  that  the  rate  of  117.30  was  for  a 
year  and  not  a  month.  We  think  laches  is 
not  made  out 

[2]  This  brings  us  to  the  claim  that  there 
was  no  legal  authority  to  make  up  a  separate 
bndget  for  the  interim  of  December  1918.  We 
think  this  claim  is  not  wdl  founded.  Had 
there  been  no  new  legislation,  the  orderly 
procedure  in  Jersey  City  would  have  been  a 
duplicate  of  that  in  1917,  whldi  was,  that 
the  budget  for  the  fiscal  year  of  December  1, 
1917,  to  November  30,  1918,  was  made  np 
long  in  advance,  in  Angust  of  1917.    In  1918, 
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but  for  the  diange  In  the  law,  the  budget 
made  up  In  August  would  have  been  for  the 
year  December  1,  1918,  to  November  30,  1919, 
which  embraced  the  month  in  Question  and 
11  more.  But  these  11  months  are  removed 
from  the  budget  by  the  fiscal  year  act  (chap- 
ter 238  of  1918)  the  budget  for  those  months 
is  to  be  made  up,  by  chapter  242,  not  later 
than  Ij'ebruary  9th  and  not«earller  than  De- 
cember 1st,  and  this  provision  Is  not  effective 
until  January  1,  1919,  and  leaves  the  old  law 
In  force  until  that  date.  The  result  seems 
to  be  that  as  to  all  parts  of  the  oii  fiscal 
year  that  fall  In  the  calendar  year  1919,  chap- 
ter 242  Is  operative;  and  as  to  all  parts  In 
the  calendar  year  1918  the  former  law  Is  op- 
erative and  a  budget  Is  properly  made  up 
thereunder  for  the  remainder  of  1918.  Such 
has  apparently  been  the  practice  in  other 
municipalities  and  we  think  correctly.  It 
results  In  two  budgets  In  a  calendar  year 
but  the  alternative  is  between  this  and  a 
budget  for  more  than  a  year.  We  think  that 
when  section  4  (S)  of  the  fiscal  year  act, 
chapter  238,  says  "In  the  budget  and  tax  levy 
next  following  the  passage  and  approval  of 
this  act"  the  Legislature  meant  a  budget  un- 
der the  law  in  effect  at  the  time,  and  that 
there  Is  nothing  in  chapter  238  or  in  any 
other  legislation  called  to  our  attention, 
which  does  more  than  change  the  period  for 
which  the  next  budgeit  is  to  provlda 

[3-$]  The  points  made  with  respect  to  In- 
clusion of  the  pn^er  items  may  best  be  treat- 
ed by  quoting  the  fourth  sectt<Mi  Just  dted, 
and  stating  our  opinion  of  the  meaning  of 
words  and  dauses  pertinent  to  the  c<«tro- 
versy. 

The  section  reads  as  follows: 

"In  the  budget  and  tax  levy  next  following 
the  passage  and  approval  of  this  act,  any  mu- 
nicipality or  county  whose  fiscal  year  or  the 
period  for  which  appropriations  are  made  is  al- 
tered by  this  act,  is  authorized  to  make  ap- 
propriations for  local  purposes  other  than 
schools  in  the  case  of  municipalities  and  for 
county  purposes  in  the  case  of  connties  for  the 
period  between  the  close  of  the  current  fiscal  year 
•  *  *  and  the  thirty-first  day  of  December 
following,  and  a  further  appropriation  for  gener- 
al purposes  in  such  amount  as  the  governing 
body  of  such  municipality  or  county  may  de- 
termine, and  to  raise  by  taxation  such  moneys 
as,  with  the  revenues  derived  or  to  be  derived 
from  other  sources,  will  meet  such  appropria- 
tions; provided,  that  the  amount  to  be  raised 
by  taxation  for  local  purposes  other  than  schools 
in  the  case  of  municipalities  and  for  county 
purposes  in  the  case  of  counties  shall  not  be 
such  as  to  cause  the  rate  in  the  tax  levy  for 
such  local  or  county  purposes  to  exceed  the  rate 
for  like  purposes  in  the  next  preceding  tax 
levy." 

The  questions  raised  are  these:  What  is 
meant  by  "local  purposes"?  What  by  "gen- 
eral purposes"?  What  by  "rate"  as  applied 
to  the  interim?  Does  it  mean  in  this  case 
a  rate  for  local  purposes  for  one  month,  equal 
to  the  rate  for  the  entire  preceding  fiscal 


year,  or  such  a  rate  as,  if  multiplied  by  12, 
would  not  exceed  that  rate? 

Without  undertaking  to  give  definitions  of 
these  terms,  we  state  our  view  of  their  mean- 
ing as  applied  to  the  case.  We  think  "local 
purposes"  means  the  ordinary  expenses  of 
dally  administration  of  the  city  government 
and  institutions,  such  as  salaries,  rents,  sup- 
plies, and  matters  of  similar  character  for 
which  constant  provision  must  be  made;  tbat 
"general  purposes"  refers  to  obligations  extra 
to  ordinary  running  expenses,  and  Includes 
interest  falling  due  on  bonds  or  other  Indebt- 
edness, principal  of  obligations  maturing  with- 
in the  interim  period,  and  any  provision  for 
sinking  fund  that  would  have  had  to  be  made 
within  the  month  of  December  if  the  law 
had  not  been  changed.  The  term  "ooanty 
purposes"  seems  to  embrace  all  legitimate 
components  of  a  county  budget,  but  Is  con- 
trolled by  what  we  shall  have  to  say  in  a 
moment  about  the  rate. 

On  this  subject  it  seems  plain  to  us  tliat 
the  intent  of  the  Legislature  in  providing  the 
change  of  fiscal  year  and  for  the  interim  was 
to  enable  the  cities  and  counties  to  raise 
what  was  needed  for  ordinary  current  ex- 
penses during  the  interim,  and  decidedly  not 
to  put  into  their  hands  a  weapon  of  oppres- 
sion to  the  taxpayers.  In  making  this  provl- 
sion  it  was  considered  that  the  criterimi  of 
what  would  be  needed  for  local  or  couit; 
purposes  in  an  interim  waa  a  proportionate 
part  of  what  was  needed  in  the  preceding 
fiscal  year  for  similar  purposes.  To  say 
that  it  was  intended  tliat  the  city  or  county 
could  spend  in  an  interim,  whether  longer  or 
shorter,  whether  1  month  as  in  Jersey  Olty 
or  8  as  In  Hoboken,  or  11  as  in  Newark,  as 
much  as  was  spent  in  the  preceding  fiscal 
years,  savors  to  us  of  absurdity.  This  con- 
struction enables  the  city  of  Jersey  City  and 
county  of  Hudson  to  take  advantage  of  a 
preceding  annual  rate,  to  pay  in  one  month 
as  much  as  85  per  cent  of  the  preceding 
year's  outlay,  some  of  which  perhaps  goes  in 
reduction  of  the  1919  budget,  but  much  of 
which  is  purely  extra  expenditure.  In  two 
years  and  a'  month  the  taxpayers  will  have 
paid  nearly  three  years'  taxes.  This  could 
not  have  been  intended.  On  the  contrary, 
the  "rate"  for  December,  1918,  is  not  to  ex- 
ceed the  "rate"  attributable  to  December, 
1917, 1.  e.,  an  ordinary  month's  local  expendi- 
ture. This  is  emphasized  by  the  discretion 
given  to  raise  money  for  general  purposes, 
which  is  not  limited.  Hie  county  is  a  part;, 
and  its  appropriations  fbr  a  road,  a  hospital 
for  the  insane,  and  so  on,  are  legal  only  in 
so  far  as  they  do  not  cause  the  county  tax 
rate  to  exceed  one-twelfth  of  that  for  the 
preceding  year.  These  considerations  seem 
dispositive  of  substantially  all  the  Items  chal- 
lenged except  the  state  road  tax  and  state 
school  tax. 

[7]  The  road  tax  (P.  L.  1917,  p.  41;  1918, 
p.  507),  Is  an  annual  tax  collectable  in  munl^ 
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ipalltles  by  the  machinery  for  collecting 
other  taxes,  and  payable  to  die  ooonty  col- 
lector, originally  not  later  than  December 
22d,  afterwards  (1918  act)  by  December  15th. 

Tlie  road  tax  for  1917  was  collected  In 
Jersey  City  with  the  bills  for  taxes  due  De- 
cember 20,  1917.  The  road  tax  for  1919  will 
be  assessed  and  collected  by  the  madilnery 
of  the  leglBlatlon  of  1918. 

If  the  road  tax  for  1918  Is  not  collectable 
by  Jersey  City  with  the  one  month  budget. 
It  will  not  be  collected  at  all.  But  for  the 
change  In  fiscal  year,  there  would  be  no  ques- 
tion about  It  If  prosecutors  are  right,  the 
state  will  get  no  road  tax  for  1918.  We 
think  the  ad  interim  budget  properly  in<dudea 
it. 

The  same  result  Is  reached  as  to  tbe  state 
school  tax.  This  tax,  an  annual  one  (4  Gomp. 
St  1910,  pp.  4780,  4781,  pars.  177,  178),  due 
the  state  treasurer  January  20,  1018,  was 
collected  with  local  taxes  due  December  20, 
1917.  By  the  law,  the  city  collector  must 
pay  the  cnrroit  school  tax  for  Jersey  City 
to  the  eonnty  collector  on  or  before  December 
22,  1918,  and  tiie  county  collector  pass  It  <mi 
to  the  state  treasurer  by  January  20,  1910. 
Section  178.  How  is  this  to  be  done  if  it  Is 
not  assessed  and  collected  with  the  ad  in- 
terim budget?  We  have  held  that  Qie  pre- 
existing machinery  is  operative  until  the 
new  acta  take  effect  on  January  1,  1019. 
Tbe  fiscal  year  act  Is  not  to  the  ccmtrary  in 
respect  of  this  school  tax.  It  does  not  men- 
tion it,  and  does  mention  local  school  appro- 
priations. The  school  law  Is  not  affected ; 
the  state  school  tax  must  be  annually  raised, 
and,  as  in  case  of  the  road  tax.  If  not  raised 
as  part  of  the  ad  interim  levy  it  will  not  be 
raised  at  all. 

The  net  result  is  that  in  some  respects  the 
budget  and  tax  rate  are  Illegal,  and  to  the 
extent  of  such  illegality  so  far  as  they  affect 
the  prosecutors  should  be  set  aside. 

The  present  writ  affects  prosecutors'  taxes 
only  and  not  the  ^lUre  levy.  Application 
was  made  for  a  writ  to  bring  up  the  entire 
levy  and  ordinance.  Allocatur  to  that  writ 
Is  still  reserved,  but  the  apparent  illegalities 
are  of  such  consequence  that  a  general  writ 
may  be  advisable  unless  the  city  and  county 
authorities  are  disposed  to  revise  the  budgets 
and  rates  in  accordance  with  the  foregoing 
views. 


I/ASfB  et  aL  V.  CITY  OF  ERIE  et  aL 

(Sapreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

1.  UciiiciPiX    CoBPoaATioNB    «=»338— CoK- 
STBBcnoM   Contract— CEBTiFiaA.'M  aw  Su- 

remWTEWDBWT  OF  PiSARCB. 

A  construction  contract  entered  into  by  a 
city  of  the  third  dass,  is  not  valid'  unless  it  has 
tlie  certificate  of  the  superintendent  of  finance, 


as  required  by  article  7,  f  13,  of  Act  June  27. 
1913  (P.  L.  599). 

2.  MXTinOIPAL  OOBPOSAXIORS  «s»998<2)  — 
TaXPATEE'S  AOTIOH  •—  INJUNOXION  —  Pat- 
XKST   ON    lUiEGAI,   COKTRACT. 

City  of  third  class  which  entered  into  a 
conatmction  contract,  not  having  certificate  of 
Superintendent  of  Finance,  as  required  by  arti- 
de  7,  {  13,  of  Act  June  27,  1913  (P.  L.  509), 
was  properly  enjoined  from  making  payments 
thereon. 

Appeal  from  Court  of  Common  Pleas,  Brie 
County. 

Bill  in  equity  for  an  injunction  by  T.  A. 
Lamb  and  others,  taxpayers  of  the  City  of 
Brie,  for  themselves  and  all  other  taxi)ayer8 
thereof  who  may  desire  to  Join  with  them, 
against  the  City  of  Erie  and  others.  From  a 
judgment  on  final  hearing,  enjoining  defend- 
ants from  making  iwyments  upon  a  construc- 
tion contract,  defendants  appeal.     Affirmed. 

Argued  before  BKOWN,  C.  J.,  and  STEW- 
ART, FRAiEB,  WALIjING,  SIMPSON,  and 
FOX,  JJ. 

S.  I<.  GllBon  and  M.  C.  Cornell,  both  of  Brie, 
for  appellants. 

Oharles  H.  English,  Cbas.  A.  Mertens,  and 
John  B.  Brooks,  all  of  Erie,  for  appelleea 

PER  CURIAM.  [1,  2]  Before  the  contract 
between  the  city  of  Erie  and  Metz  and  Roth 
for  the  construction  of  the  Mill  Creek  conduit 
could  take  effect  as  a  contract,  it  was  neces- 
sary to  have  on  It  the  certificate  of  the  super- 
intendent of  finance,  as  required  by  article  7, 
{  13,  of  the  Act  of  June  27,  1918  (P.  L.  668). 
and,  as  it  bore  no  such  certificate,  it  did  not 
"take  effect"  City  of  Erie  v.  A  Piece  of 
Uind  on  Eighteenth  St.,  176  Pa.  478,  85  Atl. 
186.  As  nothing  could  be  lawfully  done  under 
it,  its  invalidity  continued  when  the  city  en- 
tered into  the  agreement  with  George  E.  Can- 
trell.  Incorporated,  to  comiriete  it  The  aa- 
Jolnlng  decree  of  the  oourt  below  could  not 
have  been  withheld,  and  It  is  now  aflbrmed 
at  tbe  costs  of  the  appellants. 


DEPOSIT  NAT.  BANK  v.  HAT. 

(Supreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

1.  Atfeai,  AND  Ebbob  «=>151(2)  —  Stat  or 
Wbtt  or  Execution  against  Wife  — Per- 
son Agobievzd. 
A   bankrupt   after  his   discharge,   has   no 
standing,  as  a  person  aggrieved,  to  appeal  from 
order  refasing  to  stay  a  writ  of  execution  is- 
sued on  a  Judgment  entered  against  him  prior 
to  bankruptcy  proceedings,  and  levied  upon  real- 
ty which  lie  had  conveyed  to  his  wife  prior  to 
proceedings,  as  execution  does  not  involve  him 
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in  coats,  and  la  a  proceaa  strictly  In  rem,  to 
which  he  is  a  stranger. 

2.  Bankbuftcy  «=94S8(7)— Dibohabok— Bxe- 
otjtior  against  bankrupt's  wlte  — ob- 
JECTION. 

A  banlcmpt,  after  his  discharge,  cannot 
question  whether  judgment  creditor  can  proceed 
by  execution  on  a  judgment  entered  against 
bankrupt  before  buikruptcy  against  realty 
which  he  had  conveyed  to  Us  wife  before  bank- 
ruptcy, or  whether  a  sheriff's  sale  of  her  inter- 
est would  pass  any  title,  in  view  of  Bankruptcy 
Act  (U.  S.  Comp.  St  {{  958&-8656),  authoris- 
ing trustee  to  recover  property  feaudnlently 
conveyed  by  bankrupt. 

Appeal  from  Court  of  Common  Pleas,  Clear- 
field County. 

Elxecutlon  proceeding  by  the  Deposit  Na- 
tional Bank  against  Matilda  M.  Hay,  as 
against  certain  land  standing  in  her  name,  in 
which  her  husband,  W.  T.  Hay,  a  discharged 
bankrupt,  petitioned  for  an  order  to  stay  the 
writ  of  fl.  fa.  Petition  denied,  and  W.  T.  Hay 
appeals.    Appeal  dismissed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISEBR,  FBAZER,  WAIT- 
ING, and  SIMPSON,  JJ. 

John  C.  Arnold,  of  Clearfield,  for  appellant 
W.  C.  Miller  and  B.  B.  Hartswlck,  both  of 

Clearfield,  and  U  B.  Boyer,  of  Da  Bois,  for 

appellee. 

BBOW!N,  C.  J.  W.  T.  Hay  was  adjudged 
a  voluntary  bankrupt  by  the  District  Court 
of  the  United  States  for  the  Western  District 
of  Pennsylvania  on  November  10,  1915.  Some 
time  prior  thereto  he  had  conveyed  to  .his 
brother,  Isaac  D.  Hay,  certain  reel  estate  sit- 
uated in  the  city  of  Dn  Bola,  and  the  brother 
in  turn  conveyed  an  interest  in  it  to  Matilda 
M.  Hay,  the  wife  of  W.  T.  Hay.  At  the  time 
of  these  conveyances  the  latter  was  indebted 
to  the  Deposit  National  Bank  of  Du  Bois,  and 
on  July  23,  1916,  it  caused  a  judgment  to  be 
entered  against  him  in  the  court  below  for 
such  indebtedness,  for  which  he  had  given  it 
bis  judgment  note  for  $2,008.30  on  April  13, 
1915.  A  trustee  in  bankruptcy  of  Hay's  es- 
tate was  duly  elected,  and,  upon  the  adjudi- 
cation of  his  account,  distribution  was  made 
among  the  bankrupt's  creditors,  the  Deposit 
National  Bank  receiving  its  dividend  on  its 
judgment.  In  Jtme^  1916,  Hay  was  dis- 
charged from  all  of  his  debts,  in  accordance 
with  the  provisions  of  the  Bankruptcy  Act 
July  1,  1S08.  c.  541,  30  Stat  644  (U.  S.  Comp. 
St.  §S  95S3-9656).  On  July  31,  1917,  the  bank 
issued  an  execution  on  the  judgment  which 
it  bad  entered  against  him,  and  directed  the 
sberUC  to  levy  upon  the  real  estate  which  had 


been  conveyed  to  Matilda  M.  Hay.  This  ac- 
tion was  taken  by  the  bank  on  the  ground 
that  the  conveyance  to  the  wife  of  the  bank- 
rupt through  his  brother  had  been  made  for 
the  purpose  of  hindering,  ddaying.  and  de- 
frauding It  as  one  of  his  creditors.  After  the 
sheriff  had  levied  upon  the  said  real  estate 
and  advertised  it  for  sale,  W.  T.  Hay  present- 
ed Ills  petition  to  the  court  below,  n»iriiig  that 
the  writ  of  execution  be  permanently  stayed 
for  the  reason  that  the  bank  had  no  right  to 
issue  it  in  view  of  his  discharge  in  bank- 
ruptcy. Upon  due  consideration  of  the  peti- 
tion and  the  answer  of  the  bank  thereto,  the 
court  stayed  the  writ  except  as  to  the  real 
estate  upon  which  the  sheriff  had  levied. 
From  the  refusal  to  stay  the  writ  as  to  it 
Hay,  the  alleged  fxaudulent  grantor  of  it, 
has  appealed. 

[1]  The  appellant  does  not  own,  nor  daim 
to  own,  the  real  estate  upon  which  the  sher- 
iff levied,  nor  did  he  claim  it  as  his  when  his 
assets  were  scheduled  In  the  bankruptcy  pro- 
ceeding. It  did  not  appear  in  that  sdiedule. 
If  the  conveyance  to  his  wife  was  fraudulent 
and  void,  it  passed  to  the  trustee  in  bank- 
ruptcy; If  the  conveyance  was  not  fraudu- 
lent the  title  to  it  was  and  is  in  the  wife,  safe 
from  attack  by  her  husband's  creditors.  As 
the  execution  was  stayed  permanently  against 
the  appellant  personally,  and  as  to  any  prop- 
erty which  he  may  now  own,  how  has  be  been 
aggrieved  by  the  order  of  the  court  below, 
which  merely  permits  the  sheriff  to  sell  real 
estate  in  which  he  has  no  conceivable  In- 
terest? The  execution  does  not  even  involve 
him  in  costs,  as  it  is  process  strictly  in  rem, 
to  which  he  is  a  stranger.  A  sheriff's  sale 
of  the  real  estate  levied  upon  cannot  in  any 
way  affect  him,  and,  as  he  has  not  been  ag- 
grieved by  the  order  of  the  court  below  re- 
fusing to  stay  the  execution  as  to  it  he  has  no 
standing  here  as  an  appellant  McAllister's 
Appeal,  59  Pa.  204;  Lawrence  County's  Ap- 
peal, 67  Pa.  87;   2  Cyc.  628. 

[2]  Whether  the  appellee  has  a  right  to 
proceed  as  It  did  in  view  of  the  discharge  of 
the  appellant  in  bankruptcy,  and  whether 
the  sheriff's  sale  of  the  interest  conveyed  to 
his  wife  will  pass  any  title,  in  view  of  the 
provisions  of  the  bankruptcy  act  authorizing 
a  trustee  in  bankruptcy  to  recover  property 
fraudulently  conveyed  by  a  bankrupt  from 
the  person  to  whom  it  was  transferred,  are 
not  questions  to  be  raised  by  the  appellant 
for,  as  just  stated,  they  do  not  affect  him  in 
any  of  his  rights,  but  they  can  and  in  all 
likelihood  will  be  raised  by  his  wife,  if  the 
sherifTs  vendee  should  ottempt  to  eject  her 
from  the  premises  alleged  to  have  been  fraud- 
ulently conveyed  to  her.  Appeal  dismissed 
at  appellant's  costs. 
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COSTANTINO  t.  LODJIODICE. 

(SnprenM  Gonrt  of  Eiron  of  G<niiiecticut.    Jon. 
SO,  1918.) 

L  Contracts  «=>277(1)— CowsTBrcTiON— No- 

A  omtract  drawn  on  the  tbeoiy  of  equality 
of  information,  by  which  pl&intiS  famished  a 
certain  number  of  cow8  for  use  in  a  dairy  busi- 
ness conducted  by  defendant  in  return  for  certain 
weekly  payments,  with  provision  that  plaintifCa 
cows,  dying  or  becoming  incapacitated  to  pro- 
duce milk,  should  be  replaced,  the  cows  bought 
to  be  pUdnttfrs,  and  the  parties  to  share  equally 
in  tiieir  cost,  did  not  require  that  defendant 
give  plaintifr  notice  aa  to  cows  needed  to  be  re- 
placed. 

2.  Contracts  «=>322(1)  —  Recovebt  or 
Agreed  Pbiob—Pehtobmancb— Burden  of 
Proot. 

Where  plaintiff  based  his  right  to  recover 
payments  upon  performance  of  contract  to 
furnish  cows  for  dairy  business  conducted  by 
defendant,  both  to  share  equally  cost  of  replace- 
ment of  such  of  plaintiffs  cows  as  became  in- 
capacitated for  dairy  purposes,  plaintiff  must 
meet  the  burden  of  proving  that  he  used  care, 
and  was  diligent  in  inquiry  and  inspection,  and 
in  the  performance  of  such  obligation. 

3.  Contracts  «s3322(S>— Pertoricanck— No- 
ncB— Evidence. 

Evidence  heid  sufficient  to  show  that  plain- 
tiff, whose  suit  is  based  tipon  performance  of 
contract  to  furnish  cows  and  replace  such  as 
became  incapacitated  for  use  in  dairy  buaineas, 
conducted  by  defendant,  had  such  notice  and 
knowledge  as  to  put  him  on  inquiry  and  charge 
him  with  neglect  lo  replacement  of  disabled 
cows. 

4.  Contraotb   #s»306(3>— Brxaoe— Ebtopfei.. 

Under  contract  whereby  plaintiff  furnish- 
ed cows  for  defendant's  dairy  bnaineBS,  with  ob- 
ligation to  replace  any  that  became  disabled,  de- 
fendant's making  weekly  payment  after  plain- 
tiCs  default  in  replacement,  whether  to  cover 
arrearage  or  under  a  misconception  of  his  rights 
under  contract,  does  not  preclude  asserting 
plaintiff's  faUure  to  keep  up  quota  of  cows. 

6.  Apfkai.  and  Error  ^9988(4)— Cebthioa- 
noN  or  Etidenoe— Prbbtthption. 
If  no  evidence  other  than  that  claimed  by 
partie*  is  certified  by  the  court,  and  it  does 
not  affirmatively  appear  from  the  record  that 
there  was  any  other  evidence  which  the  judge 
deemed  material,  it  will  be  presumed  that  the 
judge  performed  his  duty  under  Gen.  St.  1918, 
I  5830,  and  that  there  was  no  other  evidence 
deemed  by  him  to  be  certified  as  material. 

Appeal  from  Superior  Court,  New  Haven 
County;  Donald  T.  Warner,  Judge. 

Action  by  Francesco  Costantlno  against 
Pasqoate  Lodjiodlce.  Judgment  for  plaintiff 
for  part  of  claim,  and  plaintiff  appeals.  Af- 
firmed. 


Action  on  contract  to  recover  unpaid  week- 
ly payments  for  the  nse  of  cows  in  the  milk 
business,  brought  to  the  superior  court  for 
New  Haven  county,  and  tried  to,  the  court 
Judgment  for  the  plaintiff  for  $296.58,  and 
appeal  by  the  plaintiff. 

The  plaintiff  and  defendant  entered  into 
a  written  contract,  which  was  called  a  con- 
tract of  partnership,  for  the  amduct  of  the 
mUk  business  for  six  years  from  September 
26,  1912.  The  btisiness  actually  began  some 
time  before  the  sli-year  contract  went  Into 
effect.  Each  party  was  to  furnish  26  cows. 
The  cows  were  to  be  In  the  possession  and 
xmder  the  exclusive  care  of  the  defendant, 
and  the  keeping  and  feeding  were  to  be  at 
his  expense.  The  defendant  was  to  pay  the 
plaintiff  $28  per  week  for  312  weeks,  at  the 
end  of  which  time  each  was  entitled  to  take 
oat  the  cows  pat  In  by  him.  The  plaintiff 
took  a  mortgage  from  the  defendant  to  secure 
^e  payments  of  $28  per  week.  The  cows 
furnished  by  the  plaintiff  were  to  be  marked 
for  identlflcatlon  by  him,  were  to  be  of  the 
value  of  $65  each,  and  the  medical  expenses 
for  the  plalntlfTs  cows  were  to  be  borne 
equally.  The  contract  contained  this  provi- 
sion as  to  replacements: 

'V.  It  ia  further  agreed  that  If  any  of  the 
cows  belonging  to  Francesco  Oostantino  shall 
die,  or  become  so  sick  or  incapacitated  to  pro- 
duce milk,  or  become  in  such  condition  that  it 
should  be  snbstituted,  said  parties  are  to  stand 
the  expense  of  purchasing  other  cows  in  place 
of  such  deceased,  sick,  or  other  cows,  equally, 
which  new  purchased  cows  shall  belong  to  the 
said  Francesco  Costantlno." 

The  plaintiff  In  May,  1916,  sued  to  recover 
$28  per  week  from  November  23,  1916,  being 
24  payments.  By  amendment  the  claim  was 
later  extended  to  cover  weekly  payments  to 
the  time  of  trial  in  June,  1917.  The  answer 
admitted  the  contract,  but  denied  the  claim 
for  payment.  The  defendant  also  claimed 
reformati(Mi  of  the  contract  on  equitable 
grounds,  and  damages  for  the  loss  of  use, 
because  the  plaintiff  did  not  replace,  cows  as- 
agreed.  The  court  denied  the  claim  for  equi- 
table relief.  No  appeal  from  this  part  of  the 
decision  was  taken.  The  court  found  that 
the  plaintiff  paid  the  defendant  $1,625  with 
which  the  defendant  furnished  25  cows  to  be 
put  In  by  the  plaintiff;  that  the  defendant 
paid  the  plaintiff  $28  per  week  In  full  to 
November  23,  1915,  though  a  few  payments 
were  made  later,  but  no  payments  were  made 
to  apply  upon  any  becoming  due  after 
November  23,  1915.  One  after  another 
20  of  the  plaintiff's  cows  became  useless  for 
the  milk  business  between  July  27,  1913,  and 
the  time  of  trIaL  Two  of  them  died,  and  the 
rest  were  sold  by  the  defendant,  without 
notice  to  the  plaintiff,  for  $381.50,  no  part  of 
which  has  been  paid  to  the  plaintiff.  The 
plaintiff  furnished  money  to  replace  2  cows 
in  the  spring  of  1913.    None  of  the  other  In- 
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capacitated  cows  belonging  to  the  plaintiff 
were  ever  replaced  by  liim  in  kind  or  in 
money.  The  defendant  did  not  give  the  plain- 
tiff notice  of  the  incapacity  of  each  cow  as  It 
occurred,  except  as  to  the  2  which  were  re- 
placed, nor  did  the  defendant  during  said 
time  complain  to  the  plaintiff  spedflcally  ot 
the  death  of  any  of  the  cows  or  of  their 
incapacity  to  produce  milk.  About  June, 
1913,  the  defendant  told  the  plaintiff  general- 
ly of  the  condition  of  the  cows  and  the  need 
of  replacement  It  was  after  this  time  that 
most  of  the  cows  became  incapacitated.  At 
that  time  In  Jime,  1913,  the  plaintiff  offered 
the  defraidant  $500  to  be  relieved  of  the  bur- 
den of  replacement  T?hls  offer  was  not  ac- 
cepted or  rejected.  At  no  time  did  the  de- 
fendant have  in  his  possession  enough  money 
of  the  plaintiff  to  pay  plaintiff's  half  of  the 
cost  ot  replacement  The  plaintiff  did  not 
visit  the  farm  where  the  cows  were  kept 
after  October,  1912,  though  It  was  located 
within  three  miles  of  the  plalntifTs  residence. 
The  defendant  frequently  visited  the  plaintiff 
at  his  store  to  collect  money  for  the  sale  of 
milk,  and  the  plaintiff  and  the  defendant 
frequently  met  and  the  plaintiff  frequently 
passed  the  farm  kept  by  the  defendant,  which 
was  located  upon  the  Mlltord  turnpike,  so 
called.  In  November,  1915,  there  were  only 
8  cows  left  of  the  plaintiff's  original  quota, 
and  these  cows  remained  during  the  time  for 
which  the  plaintiff  demanded  the  weekly 
payment  of  $28. 

The  court  found  for  the  plaintiff,  to  re- 
cover of  the  defendant  three  twenty-fiftlis  of 
$28  per  week,  with  interest,  and  rendered 
Judgment  for  the  plaintiff  to  recover  $296.58, 
from  which  Judgment  the  plaintiff  appealed. 

Ixjuls  M.  Rosenbluth,  of  New  Haven,  for 
appellant 

Wallace  8.  Moyle,  of  New  Haven,  for  ap- 
pellee. 

OAGER,  J.  (after  stating  the  facts  as 
above).  This  action  Is  brought  to  recover 
payments  of  $28  per  week  alleged  to  be  due 
under  the  terms  of  a  written  contract,  and  no 
other  relief  is  asked.  The  contract  is  styled  a 
partnership  contract,  but  we  think  it  is 
rather  a  contract  by  which  the  plaintiff  was 
to  furnish  certain  cows  for  the  use  ot  the  de- 
fendant in  the  milk  business  for  six  years 
at  the  ^eciflc  rate  of  $28  per  week.  It  is  not, 
however,  under  the  pleadings  and  reasons  of 
appeal,  necessary  to  determine  whether  the 
contract  Is  technically  a  partnership  con- 
tract or  not. 

The  reasons  of  appeal  relate  to  claimed 
errors  in  the  finding,  to  the  rule  ad(q[>ted  as  to 
notice,  and  to  the  measure  of  damages.  The 
claimed  errors  in  the  finding  relate  to  some 
28  paragraphs  of  the  draft  finding  and  the 
finding.  The  evidence  certified  up  does  not 
.shew  any  sufficient  reas<m  for  disturbing  the 
finding  as  corrected  by  the  trial  court,  and, 
further,  the  errors  relate  substantially  to  sub- 


ordinate matters  immaterial  to  the  dlspodtion 
of  the  case,  in  view  of  the  terms  of  the  con- 
tract as  we  Interpret  them. 

[1-4]  The  decisive  reasons  of  appeal  torn 
upon  the  proposition  that  the  defendant  was 
under  a  duty  to  notify  the  plaintiff  as  tbe 
plaintiff's  cows  successively  became  incapaci- 
tated, and  that  failing  to  do  so,  he  is  preclud- 
ed from  availing  himself  of  the  defense  that 
the  plaintiff  did  not  perform  Ms  obligation 
as  to  replacement  of  cows.  By  the  express 
terms  of  the  contract  in  the  paragraph  set  out 
in  the  statement  of  facts,  the  duty  of  replace- 
ment is  imposed  as  to  the  plaintiff's  cows 
only.  The  expense  of  reiAacement  is  to  be 
equally  divided.  The  substituted  cows  are  to 
be  the  plalntifTs.  The  contract  is  silent  as  to 
which  of  the  parties  shall  purchase  or  take 
the  Initiative  In  purchasing,  the  contract  pro- 
viding only  that  the  parties  are  to  stand  the 
expense  equally,  and  further,  the  contract  is 
entirely  silent  upon  tbe  question  of  nottoe  ot 
disability  of  cows.  The  contract  is  orawn, 
apparently,  upon  the  theory  of  equality  of  in- 
formation, as  in  a  partnershipi  It  appears, 
however,  from  tbe  finding  that  tbe  cows  had 
been  furnished  and  the  business  was  under 
way  some  time  prior  to  the  execution  of  the 
contract,  that  the  plaintiff  loaned  the  defend- 
ant money  for  the  purchase  of  the  farm  on 
which  the  business  was  conducted,  payable  in 
weekly  Installments,  all  of  which  were  paid 
by  September,  1915,  thus  giving  occasion  for 
weekly  communication  between  the  parties, 
that  defendant  visited  the  plaintiff  frequently 
for  business  reasons,  and  that  the  plaintlif 
frequently  passed  the  farm  where  the  cows 
were  kept,  and  that  the  farm  was  readily 
accessible  from  the  plalnttfTs  residence  in 
New  Haven. 

The  duty  of  notice.  If  It  ^sta,  must  be 
found  In  the  contract,  or  must  arise  as  a 
matter  of  common  fairness  and  equity  from 
the  circumstances  of  the  case.  No  such  duty 
exists  under  the  terms  of  the  contract  nor 
do  tbe  facts  disclose  any  such  duty.  Under 
the  contract  it  was  as  much  the  duty  of  the 
plaintiff  as  of  the  defendant  to  keep  informed 
as  to  the  condition  of  the  cows.  Where  tbe 
plaintiff  Is  baslBg  bis  right  of  action  upon 
performance,  he  must  meet  the  burden  o( 
proof  of  showing  tliat  he  used  care  and  was 
diligent  in  inquiry  and  Inspection,  and  in  tbe 
performance  of  the  obligation  to  do  his  part 
towards  replacement  or  substitution,  before 
be  can  successifully  demand  the  payment  of 
$28  per  week  provided  for  In.  the  contract 
The  action  Is  specifically  upon  the  contract, 
and  the  plaintiff  cannot  recover  without 
shovring  afflrmatlvely  that  he  has  done  bis 
duty  with  respect  to  the  maintenance  of  the 
full  quota  of  cows  upon  whidi  his  weekly  in- 
come of  $28  Is  based.  But  the  finding  f  urtber 
shows  that  tbe  plaintiff  in  fact  had  sufficient 
notice  and  knowledge  to  put  him  on  Inqair.v 
and  charge  him  \yith  neglect  It  he  failed  to 
see  to  tbe  r^laicement  ot  disabled  cows.   The 
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contract  Itself  recognized  the  probaUe  neces- 
sity of  replacement  In  two  early  cases  be 
liad  spedflc  notice  to  replace.  In  about  June^ 
1913,  be  bad  a  general  notice,  and  at  that 
time,  and  In  recognition  of  the  serloas  burden 
of  replacement,  made  an  offer  of  |500  to  buy 
off  the  obligation,  thus  recognizing  most  fuUy 
the  burden  and  the  duty. 

The  plaintiff  claims  that  certain  payments 
of  $28  per  week  made  after  November,  1915, 
and  after  the  number  of  plaintiff's  cows  had 
been  reduced  to  3,  misled  the  plaintiff  Into 
supposing  the  number  of  cows  was  satis- 
factory. These,  howeyer,  were  delayed  pay- 
ments, and  the  trial  court  very  properly  held 
that  whether  these  payments  were  made  to 
cover  arrearages,  or  under  a  misconception  by 
the  defendant  of  his  rights  under  the  agree- 
ment, that  should  not  preclude  the  defend- 
ant from  asserting  his  rights,  based  upon 
failure  of  the  plaintiff  to  keep  up  his  quota  of 
cows.  Moreover,  the  fact  that  by  the  con- 
tract the  plaintiff  was  for  six  years  to  receive 
annually  about  90  per  cent  of  his  Investment 
should  have  made  the  plaintiff  alert  to  keep 
up  his  end  of  the  agreement  But  the  finding 
shows  that  after  he  made  his  offer  to  buy  off 
his  obligation  for  replacements  In  1913  the 
plaintiff  made  no  Inquiries  and  lost  all  fur- 
ther Interest  In  the  business,  except  to 
collect  his  $28  per  week.  We  think  that  the 
plaintiff  did  not  perform  bis  contract,  and 
that  no  conduct  of  the  defendant  is  shown 
that  estops  him  from  making  a  defense  in  an 
action  to  recover  full  weekly  payments,  based 
on  the  plaintiff's  keying  up  bis  quota  of 
cows. 

It  this  is  so,  the  court  would  have  been 
Justified  in  rendering  a  judgment  in  favor  of 
the  defendant  The  court  did  not  do  this, 
but  rendered  a  Judgment  for  three  twenty- 
fifths  of  $28  per  week,  apparently  upon  the 
theory  that  the  weekly  payment  was  appor- 
tlonable  In  the  ratio  of  the  number  of  cows 
actually  on  the  farm  to  the  whole  niunber 
required  by  the  contract,  and  to  that  extent 
recognized  the  Justice  of  the  counterclaim 
based  on  the  plalntlfTs  failure  to  replace.  It 
is  not  necessary  to  determine  whetner  the 
payment  was  properly  apportimiable  In  an 
action  on  a  contract  of  this  kind,  or  whether 
that  apportionment  fairly  met  the  defend- 
ant's counterclaim;  nor  is  it  necessary  to 
discuss  the  {rfalntifTs  claims  of  error  as  to 
the  measure  of  damages.  The  defendant  La 
not  claiming  error.  If,  as  we  bold,  the  plain- 
tiff did  not  establish  performance,  and  so 
was  not  oititied  to  reoovor  at  all  in  an  ac- 
tion based  on  the  contract  alone,  he  cannot 
complain  because  the  court.  In  a  very  mani- 
fest attempt  to  do  substantial  Justice,  dis- 
regarded the  form  of  the  action  and  did  ap- 
portion the  payments.  As  to  the  plaintiff  the 
judgment  was  too  favorable. 

[t]  One  other  reason  of  appeal  should  per- 
haps be  noticed,  which  Is  that  the  court  failed, 
and  neglected  to  certify  the  evidence  upcMi 


which  it  based  certain  patagrapbs  of  the 
finding.  The  record  shows  that  all  of  thu 
evldenoe  requested  by  either  party  was  duly 
oertlfled  and  made  part  of  the  record. 

The  statute  (section  5880)  imposes  upon  ttie 
trial  Judge  the  duty  of  certifying,  in  addition 
to  the  evidence  claimed  by  the  parties,  "any 
other  evidence  deemed  biy  the  Judge  to  be 
material." 

In  Bowell  v.  Ross,  89  Conn.  201,  98  Atl.  236, 
the  Judge  certified  the  evidence  claimed,  and 
said  that  that  was  "not  all  the  evidence  uptm 
the  subjects  mentioned,  nor  the  most  trust- 
worthy part  of  such  evidence,"  but  did  not 
certify  su<di  other  evidence,  and  this  was  held 
to  be  error,  as  not  complying  with  the  re- 
quirements of  the  statute.  If  no  evidence 
other  than  that  claimed  by  the  parties  Is 
certified,  and  it  does  not  aCSrmaUvely  ap- 
pear from  the  record  that  there  was  any 
other  evidence  which  the  Judge  deemed  mate- 
rial, it  will  be  presumed  that  the  Judge  per- 
formed his  duty,  and  that  there  was  no  other 
evidence  deemed  by  him  material. 

There  is  no  duty  of  certiflcatt(»i  Independ- 
ent of  the  statute. 

There  is  no  error. 

The  other  Judges  concurred. 


LENOX  CONST.  00.  v.  COLONIAL  CONST. 
CO. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
80,  1919.) 

1.  CoNTBACTS  4=3306(4)— Tebuination— Con- 
ditions Pbeckdent. 

Under  a  construction  contract  providing  that 
owner,  upon  failure  of  the  contractor  to  prose- 
cute the  work  with  diligence,  could  provide  labor 
and  materials  and  deduct  the  cost  therefor  from 
any  money  due  on  the  contract,  on  such  failure 
being  certified  by  the  archltwt  recovery  for 
labor  and  materisls  used  was  dependent  upon 
a  showing  of  such  certification  by  the  architect 

2.  PuiADiNe   «=>177— Failwbk    io    Gontro- 
vsBT  AiXBeAiiON»— BFFBcrr. 

Where  plaintiff  set  out  contract  In  full  in 
complaint,  be  will  not  be  held  to  have  admitted 
the  truth  of  a  paragraph  in  a  counterclaim 
purporting  to  recite  an  entire'paragraph  of  the 
contract  but  which  in  fact  omitted  a  substan- 
tial part  thereof,  by  falling  to  controvert  such 
paragraph  of  the  counterclaim  in  his  reply;  a 
preceding  paragraph  of  counterclaim  having  ad- 
mitted the  making  of  the  contract  alleged  in 
complaint. 

3.  CoNTKACTs  «=>306(4)—Tbemination— Con- 
dition PSECEDBNT. 

Under  a  construction  contract,  providing 
that  owner  could,  on  failure  of  contractor  to 
prosecute  work  with  diligence  and  such  failure 
being  certified  by  architect  furnish  labor  and 
material  at  contractor's  cost,  and,  it  architect 
should  certify  that  such  failure  was  suffident 
ground   for  such  action,   could   terminate   the 
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agreement  and  take  orer  all  materials,  tools, 
and  appliances,  the  owner  could  not  terminate 
the  contract  and  take  oyer  tools,  materials,  and 
appliances,  where  the  architect  had  certified 
failure  to  prosecute  the  work  with  diligence,  but 
had  Jiot  certified  that  such  failure  was  suffi- 
cient ground  for  termination  of  the  agreement. 

4.  Appeai,  asd  Ebsob  9=»1068(4)— Habkless 

ElBBOBr— InSTBUCTIONS. 

In  action  involTing  amount  due  under  con- 
struction contract,  where  plaintiff  admitted  pay- 
ment of  J295  on  account,  but  defendant  con- 
tended that  he  had  paid  $636.06,  an  instruction 
that  plaintiff  should  be  allowed  for  reasonable 
value  of  service  rendered,  less  whatever  pay- 
ments the  defendant  "ought  to  be  credited  with, 
$295  or  $345,"  according  to  the  facts  found,  al- 
though incorrect,  was  harmless,  where  the  jiiry 
adopted  the  minimum  amount  of  $295. 

Appeal  from  Superior  Ciourt,  Fairfield 
County;   WlUlam  M.  Maltble,  Judge. 

Action  by  the  Lenox  Construction  ComiMiny 
against  the  Colonial  Construction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   No  error. 

Action  to  recover  the  reasonable  value  of 
services  rendered  under  a  written  contract, 
which  It  is  alleged  the  defendant  improperly 
refused  to  allow  the  plalntlfl  to  perform, 
also  for  the  value  of  certain  tools  and  appli- 
ances, vrtiich  the  plaintiff  alleges  were  con- 
verted to  its  own  use  by  the  defendant, 
brought  to  the  superior  court  In  Fairfield 
county  and  tried  to  the  jury.  Verdict  and 
Judgment  for  the  plaintiff  for  $4,927.02,  and 
appeal  by  the  defendant 

The  complaint  at  first  contained  three 
counts.  By  agreement  of  the  parties  the  sec- 
ond count  was  elLmioated  during  the  trial  of 
the  case.  The  first  and  third  counts  of  the 
complaint  allege  that  the  plaintiff  and  defend- 
ant, on  March  21, 1917,  entered  Into  a  written 
contract  by  which  the  plaintiff  was  to  provide 
all  the  materials  and  provide  all  the  work 
for  the  lathing  and  plastering  of  a  four-story 
apartment  building  In  the  dty  of  Bridgeport, 
for  which  the  defendant  was  to  pay  $9,500 ; 
that  the  plaintiff,  with  bis  employes,  began 
work  upon  this  building  April  27,  1917,  and 
continued  to  work  thereon  until  the  28th  day 
of  June,  1917,  at  which  time  it  was  required 
to  suspend  work  in  order  that  a  plumber  em- 
ployed by  the  defendant  might  perform  his 
part  of  the  contract  on  the  building,  which, 
as  the  plaintiff  was  notified,  would  require 
two  or  three  weeks;  that  the  plaintiff  there- 
upon engaged  in  other  work  untU.  July  9, 
1917,  when  it  returned  to  this  building  for 
the  purpose  of  resuming  work,  and  then  it 
was  informed  by  the  defendant  that  it  would 
not  be  allowed  to  do  any  further  work  on  the 
building,  and  that  its  contract  was  at  an 
end ;  that  the  defendant  took  possession  of 
the  plaintiff's  tools  and  appliances  and  con- 
verted them  to  its  own  use;    that  at  this 


time  the  plaintiff  had  rendered  services  and 
furnished  materials  of  the  reasonable  value 

of  $ ,  of  which  sum  but  $295  had  been 

paid ;  and  that  the  reasonable  value  of  the 
tools  and  implements  which  the  defendant 
converted  to  its  own  use  was  $3,000.  It  also 
appears  that  the  plaintiff  introduced  evidence 
to  show,  and  claimed  it  had  shown,  that  the 
allegations  of  its  complaint  were  proven  and 
true. 

The  defendant  in  its  answer  admitted  that 
it  made  the  contract,  that  the  contract  pries 
was  to  be  as  alleged  and  <^imed  by  the 
plaintiff,  and  denied  all  the  other  allegatioDg 
and  claims  of  the  plaintiff.  It  was  also 
averred  in  the  defendant's  answer  that  the 
plaintiff  neglected  to  prosecute  diligently  the 
work  called  for  in  the  contract,  and  that, 
after  receiving  notice  of  such  neglect  from 
the  architect,  the  defendant  gave  notice  \n 
writing  to  the  plaintiff  in  substance  that  If  it 
did  not,  within  three  days .  thereafter,  em- 
ploy a  sufildent  number  of  men  to  complete 
the  contract  without  delay,  the  contract 
would  be  canceled;  that  the  defendant  would 
take  possession  of  the  tools  and  appliances 
and  complete  the  work  with  other  workmen; 
and  that  aU  of  the  expenses  incurred  bj 
reason  of  its  default  would  be  charged  to  the 
plaintiff's  account  in  accordance  with  arti- 
cle 6  of  the  contract  The  defendant  further 
averred  in  its  answer  that  the  plaintiff  did 
not  proceed  to  employ  men  to  complete  the 
work  without  further  delay,  and  that  there- 
upon it  considered  the  contract  canceled  and 
took  possession  of  the  premises,  tools,  and 
appliances.  The  defendant  offered  evidence 
to  prove,  and  claimed  to  liave  proven,  the 
averments  set  forth  in  its  answer,  and  that 
It  had  shown  that  it  had  coipplled  with  the 
terms  of  its  contract  with  this  ezceptioD. 
No  evidence  was  offered  by  either  party  to 
prove  that  the  expenses  Incurred  by  the  de- 
fendant in  completing  the  work  had  ever 
been  audited  and  certified  by  the  architect. 
The  averments  in  the  defendant's  answer  and 
counterclaim  were  met  by  a  general  denial 
in  the  plaintiff's  reply  and  answer  thereto. 
Later  on  the  defendant  filed  a  so-called  sub- 
stituted counterclaim,  alleging  the  same  af- 
firmative facts  set  forth  in  its  answer.  In 
this  so-called  counterclaim  artide  5  of  the 
contract  is  said  to  be  recited  at  length  as 
follows : 

"Article  V.  Should  the  contractor  at  any 
time  refuse  or  neglect  to  supply  a  sufficiency  of 
properly  skilled  workmen,  or  at  materials  ef 
the  proper  quality,  or  fail  in  any  respect  to 
prosecute  the  work  with  promptness  and  dili- 
gence, or  fail  in  the  performance  of  any  of  the 
agreements  herein  contained,  such  refusal,  neg- 
lect or  failure  being  certified  by  the  architect, 
the  owner  shall  be  at  liberty,  after  three  da}^' 
written  notice  to  the  contractor,  to  provide  any 
such  labor  or  materials,  and  to  deduct  the  cost 
thereof  from  any  money  then  dne  or  thereafter 
to  become  due  to  tlte  contractor  under  this  con- 
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tract;  and  If  the  aidiitect  shall  certify  that 
such  refusal,  neglect,  or  failnre  is  sufficient 
ground  for  each  action,  the  owner  shall  also  be 
at  liberty  to  terminate  the  employment  of  the 
contractor  for  the  said  work,  and  to  enter  upon 
the  premises  and  take  possession,  for  the  pur- 
pose of  completing  the  work  included  under  this 
contract,  of.  all  materials,  tools,  and  appliances 
thereon." 

An  examlnatlou  of  article  V  of  the  contract 
discloses  that  the  defendant,  in  purporting  to 
recite  this  paragraph  of  the  contract  entire- 
ly omitted  tbe  following: 

"And  to  employ  any  other  person  or  jMraons  to 
finish  the  work  and  to  provide  tbe  material* 
therefor,  and  in  case  of  soch  discontinuance  of 
the  employment  of  the  contractor  they  shall  not 
be  entitled  to  receive  any  further  payment  un- 
der this  contract,  until  the  said  work  shall  be 
wholly  finished,  at  which  time,  if  the  unpaid 
balance  of  the  amount  to  be  paid  under  this  con- 
tract shall  exceed  the  expense  incurred  by  the 
owner  in  finishing  the  work,  such  excess  shall 
be  paid  by  the  owner  to  the  contractor;  but,  if 
such  expense  shall  exceed  such  unpaid  balance, 
the  contractor  shall  pay  the  diSerence  to  the 
owner.  Tbe  expense  incurred  by  the  owner  as 
herein  provided,  either  for  furnishing  materials 
or  for  finishing  the  work,  and  any  damage  in- 
curred through  such  default,  shall  be  audited 
and  certified  by  the  architect,  whose  certificate 
thereof  shall  be  conclusive  upon  the  parties." 

The  plalntlfT  did  not  deny  •this  paragraph 
of  tbe  coonterclalm,  bat  it  dailed  imragraph 
T  thereof,  wbicb  reads  as  follows: 

"On  account  of  the  faflnre  of  the  plaintiff  to 
carry  out  its  said  contract,  the  defendant  was 
required  to  expend  in  the  completion  of  said  con- 
tract the  sum  of  $18,212.73." 

William  A.  Bedden,  of  Bridgeport,  tm  ap- 
pelant 
Henry  Bk  Shannon,  of  Bridg^iort,  toe  ap- 

peUee. 

ROBABAOK,  J.  (after  stating  tbe  facts  as 
above).  [1, 2]  The  errors  assigned  by  the  de- 
fradant  all  r^ate  to  the  instructions  given  to 
the  jury.  Eirror  is  assigned  to  one  part  of 
the  charge  bearing  upon  the  defendant's 
coonterclalm  to  the  effect  that  the  defend- 
ant had  no  ri^t  to  recover  upon  its  counter- 
claim, because  It  appeared  that — 

"There  was  no  aoditing  and  certifying  of  the 
imounta  which  were  expended  by  the  defendant 
in  carrying  out  the  contract  to  its  completion, 
wliich  is  a  condition  precedent  to  a  recovery 
upon  that  phase  of  the  contract." 

The  contract  provided  this  as  a  condition 
precedent,  and  an  canlssion  to  show  tliis  by 
the  defendant  was  an  objection  which,  If 
well  taken,  was  fatal  to  the  defendant's 
rights  to  recover  upon  Its  counterclaim.  Hoyt 
V.  Pomeroy,  87  Conn.  45,  48,  86  Atl.  755. 
But  the  defendant  now  clabns  that  the  plain- 
tiff Is  precluded  from  raising  this  question, 
because  It  failed  to  deny  the  allegations  of 


the  counterclaim,  whldi  recited  tbe  provl- 
BlODs  of  article  V  of  tbe  contract  It  Is  un- 
doubtedly true,  as  the  defoidant  contends, 
that  any  material  allegatlcm  in  a  counter- 
claim or  other  pleading,  not  controverted  by 
the  reply,  Is  deemed  to  be  admitted  by  the 
pleadings.  It  is  also  undoubtedly  the  rule 
that  only  sucb  facts  are  admitted  as  are  well 
pleaded.  The  plaintiff  made  this  written 
agreement  a  part  of  its  complaint  This 
agreement  recites  in  full  article  V,  which 
among  other  things  provides  that  the  ex- 
penses incurred  by  the  defendant  shall  be 
audited  and  certified  by  the  arctiltect  The 
counterclaim  itself,  in  paragraph  1,  admits 
that  the  defendant  made  such  an  agreement. 
Tills  admission  was  made  Just  before  the 
purported  recital  of  article  V  of  the  contract 
In  paragraph  3  of  the  counterclaim,  which 
omitted  all  reference  to  the  certificate  of  the 
architect  The  defendant  cannot  in  this  way 
blot  out,  or  materially  modify,  what  It  had 
just  conceded  to  be  true  in  its  counterclaim, 
as  to  the  terms  of  this  written  agreement 
Technically  speaking,  this  repugnant  plead- 
ing should  have  been  corrected  at  an  earlier 
stage  of  the  case;  but  this  was  not  done, 
and  tbe  trial  court,  when  Instructing  the 
Jury,  was  confronted  with  two  allegations 
In  the  counterclaim,  disagreeing  with  each 
other  upon  a  vital  point  in  the  case,  the  first 
showing  a  provision  of  article  V  in  the  con- 
tract which  required  an  auditing  and  certW- 
cation  by  the  architect,  and  the  latter  so 
stated  by  the  defendant  that  it  appeared  that 
article  V  of  the  contract  contained  no  such 
provision.  It  Is  apparent  that  the  trial  court 
regarded  as  untrue  those  allegations  of  the 
defendant,  respecting  article  V,  which  were 
repugnant  to  its  admission  already  made  in 
Its  counterclaim.  In  this  there  was  no  error. 
Gulliver  v.  Fowler,  64  Conn.  566,  30  AU.  862. 

[3]  The  defendant  also  complains  of  the  In- 
struction of  the  court  as  to  the  plalntiCTs 
claim  for  damages  for  the  alleged  conversion 
of  the  personal  property  of  the  plaintiff, 
which  was  as  follows: 

"You  must  give  a  verdict  for  the  plaintiff  for 
tbe  reasonable  valne  of  the  materials  which 
were  taken  over  by  the  defendant." 

The  record  discloses  that  the  Jury  were  al- 
so Instructed  upon  this  subject  that  the  con- 
tract provided  that: 

"If  the  contractor  fails  to  carry  on  the  work 
with  promptness  and  diligence,  and  supply  a 
sufficiency  of  workmen,  or  faila  in  any  other  of 
his  agreements,  such  refusal,  neglect,  or  failure 
being  certified  by  the  architect,  the  owner  shall 
be  at  liberty  after  three  days'  written  notice  to 
the  contractor,  and  if  the  architect  shall  cer- 
tify that  such  refusal,  neglect,  or  failure  is  suf- 
ficient ground  for  such  action,  he  shall  be  at  lib- 
erty to  terminate  the  agreement  and  carry  on 
the  work  himself." 

The  Judge  also  said: 

"I  cannot  read  that  counterclaim  without 
bedding  that  it  is  based  upon  the  second  part  of 
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that  agreement,  which  gives  the  defendant  nnder 
certain  circumstances  the  right  to  terminate  the 
contract  and  enter  on  the  work  himself.  Re- 
garded from  that  standpoint,  the  certificate  of 
the  architect  is  not  in  accordance  with  the  con- 
tract" 

It  farther  appears  that  upon  this  branch  ot 
the  case  the  trial  court  also  said  to  the  Jury : 

"There  ia  no  question  in  the  case  that  these 
tools  and  materials  were  taken  over  by  the  de- 
fendant and  used  by  him  in  carrying  on  the 
work.  There  is  no  question  but  what  they  were 
demanded  of  the  defendant  by  the  plaintiff,  and 
that  he  refused  to  give  them  up  until  such  time 
as  the  work  was  done." 

In  speaking  of  the  justification  upon  which 
the  defendant  relied  for  taking  personal  prop- 
erty of  the  plaintiff,  the  trial  court,  among 
other  things,  said  to  the  Jury  that: 

My  "reason  for  saying  that.is  that  there  is  no 
certificate  such  as  the  contract  provides  as  a 
condition  precedent  to  his  taking  over  the  work; 
and,  in  the  second  place,  it  doesn't  seem  to  me 
that  there  was  ever  really  any  termination  of 
the  contract  within  the  terms  of  the  agree- 
ment." 

The  InstmctionB  of  the  court  upon  this 
point  were  well  within  the  principles  of  law 
laid  down  by  us  in  the  case  of  Valente  v. 
Weinberg,  80  Conn.  136,  67  Atl.  368,  13  L.  R. 
A.  (N.  S.)  448,  and  In  Hoyt  v.  Pomeroy,  87 
Coon.  45,  46,  86  Att.  755. 

Article  V  of  the  contract  provides,  as  a 
condition  precedent  to  the  defendant's  right 
to  terminate  the  contract,  that  the  arcliitect 
shall  not  only  certify  that  there  has  been  a 
refusal,  neglect,  or  failure  upon  the  part  of 
the  plaintiff,  but,  also  that  such  refusal,  neg- 
lect, or  failure  is  a  sufficient  ground  for  the 
termination  of  the  contract.  An  examina- 
tion of  the  architect's  certificate  now  before 
us  discloses  that  there  Is  an  absence  of  a 
finding  by  the  architect  that  such  negligence 
and  refusal  are  a  sufficient  ground  for  the 
termination  of  the  contract  by  the  defendant. 
Tills  was  not  a  compliance  with  the  require- 
ments of  the  contract  to  certify  the  archi- 
tect's own  judgment  as  an  arbiter  between 
the  parties.  It  api>ear8  that  the  certificate 
of  the  architect  afforded  no  justification  for 
the  action  of  the  defendant  as  set  forth  in 
its  counterclaim,  and  it  was  for  the  Jury  to 
decide  whether  there  was  a  failure,  neglect, 
or  refusal  on  the  part  of  the  plaintiff  to  com- 
ply with  the  provisions  of  the  contract,  and 
also  the  question  of  damages.  The  issues 
arising  upon  the  allegations  of  the  complaint 
upon  these  points  were  carefully  and  fully 
explained  to  the  jury  by  the  trial  court  and 
the  instructions  upon  these  questions  were 
correct  in  law  and  sufficient  for  the  guidance 
of  the  Jury  in  coming  to  the  verdict  that 
was  rendered. 

[4]  The  plaintiff  claimed,  and  offered  evi- 
dence to  show,  that  when  the  defendant  re- 


fused to  allow  it  to  resame  work  on  the  bnild- 
ing  the  plaintiff  had  rendered  services  of  the 
value  of  $3,333.02,  of  whidi  |295  had  been 
paid.  The  defendant  denied  the  alleged  val- 
ue of  the  services,  and  offered  evidence  to 
sho\7  that  it  had  expended  $636.06  in  paying 
workmen  whom  the  plaintiff  owed  when  work 
was  stopped  upon  the  building.  The  trial 
court  properly  and  at  loigth  instructed  the 
Jury  up<m  this  branch  of  the  case,  but  In 
another  part  of  the  ctiarge  the  Jury  were 
told  that  they  might  allow  the  plaintiff  for 
the  reasonable  value  of  the  services  rendered, 
less  wliatever  payments  they  found  the  de- 
fendant "ought  to  be  credited  with,  $296  or 
$346,"  according  to  the  facts  found.  Al- 
though the  statement  as  to  the  $345  was  in- 
correct. It  does  not  necessarily  follow  that 
this  warrants  a  new  triaL  Tlie  record  shows 
that  the  jury  must  have  adopted  the  mini- 
mum amount  of  $295,  properly  referred  to  by 
the  court  This  they  could  not  have  done 
under  the  instructions  given,  without  finding 
tliat  the  aom  of  $295  was  all  that  the  defend- 
ant could  recover  of  his  claim  on  account  ot 
alleged  payments.  From  this  it  is  apparent 
that  the  Jury  did  not  regard  the  defendant's 
claim  of  any  weight,  and  that  no  harm  came 
from  this  inadvertent  statement  of  the  court 
There  Is  no  error. 


MACDONAIiD,  Ins.  Com'r,  t.  iBTNA 
INDEMNITY  (X). 

Application   of  BASHFORD-BUB* 
MISTSR  CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticat 
Jan.  30, 1919.) 

1.  OoTTBTs  *=»489(1)  —  HJxcLtreivE  JtraisMC- 
TiON— Contraotok'b  Bond— Suit  in  Nam 
or  United  States. 

Under  Act  Crag.  Aug.  13,  1894,  c:  280,  as 
amended  by  Act  Feb.  24,  1906,  a  778  (U.  & 
Comp.  St  I  6928),  superior  court  ai  Connecti- 
cut which  appointed  receiver  for  indemnitj 
company,  surety  of  contractor  to  erect  build- 
ings for  the  United  States,  held  powerless  to 
determine  validity  and  amount  of  liabilitj  of 
indemnity  company  for  labor  and  materials  in 
any  suit  on  bond  in  name  of  United  States; 
exclusive  jurisdiction  being  in  federal  District 
Conrti 

2.  Reoeitbbb  «=>174(1)— Leavk  to  Sue  Ke- 

CEIVEB. 

Jurisdicti<m  of  appointing  court  over  ac- 
tions against  receiver  and  rule  requiring  its 
consent  to  action  against  receiver  in  another 
court  are  superseded  and  displaced,  pro  tanto, 
in  case  of  receivership  of  surety  on  public  eon- 
tractor's  bond,  by  Act  Aug.  18,  1884,  c.  280, 
as  amended  by  Act  Feb.  24,  1906,  c.  778  (t. 
S.  Comp.  St  {  6923),  providing  where  action 
must  be  brought  on  bond  for  benefit  of  material- 
men. 


«s»For  other  casei  see  same  topic  and  KBT-NVMBBR  In  all  Key-Numbered  Digerta  and  Indow 


Digitized  by 


Google 


Coim.) 


MACDONALD  r.  iETNA  INDEMNITY  00. 


471 


3.  Rkceivkbs    «=al88  —  DnvBiaNATioK    or 
Claim  ik  Fedbbal  Cottbt  —  EmxyscEaanT 

or  JUDOKEAT. 

Jndcment  against  indemnity  company  in 
hands  of  receiver,  In  auit  against  sucb  company 
in  federal  conrt  under  federal  statute  to  en- 
force ita  liability  aa  surety  on  bond  of  con- 
tractor to  erect  buildings  for  United  States, 
does  not  of  itself  aSect  company's  funds  in 
receiver's  hands,  and  can  be  enforced  against 
property  of  company  in  custody  of  superior 
court  of  Connecticut,  which  appointed  receiver, 
<Hily  by  intervention  in  that  oonrt  and  by  its 
order. 

4.  RECEIVEB8      <S=>151    —    Allowancb      op 
Claims. 

Order  by  court  appointing  receivers,  autbw- 
izing.  in  case  defended  by  receivers  in  another 
jurisdiction,  stipulation  by  receivers  for  judg- 
ment against  them,  exhausted  discretion  of  ap- 
pointing court,  and,  ai>on  rendition  of  judg- 
ment pursuant  to  order,  it  became  allowed 
daim  in  receivership  proceedings,  and  receiver 
shouid  have  reported  judgment  to  court  and 
court  directed  its  entry  upon  list  of  allowed 
claims. 

5.  Rbcmvbbs     «=>149  —   Bkcognition      or 

CUOMS. 

Receivers  of  indemnity  company,  surety  on 
bond  of  piablic  contractor,  who  continued  de- 
fense of  action  in  federal  court  against  com- 
pany, not  disclosing  receivership  to  plaintiffs, 
and  who,  under  order  of  Connecticut  court 
which  appointed  them,  compromised  litigation, 
so  tliat  judgment  was  entered  against  company, 
heid  precluded  to  deny  binding  force  of  judg- 
ment because,  due  to  intentional  failure  of  re- 
ceivers to  disdose  receivership,  plaintiffs,  not 
knowing  thereof,  formally  presented  no  claim 
until  they  learned  of  receivership  after  judgment 
was  entered  and  after  time  for  filing  claims. 

&  JCOOMENT  ^=>675(1)— DSFENSB  IN  NAHX  07 
COBFOBATION. 

Where,  after  appointment  of  receivers  for 
corporation,  defense  of  action  in  another  ju- 
risdiction against  corporation  was  with  author- 
ity of  appointing  conrt  continued  by  them  in 
corporation's  name,  as  antboriaed  by  Oen.  St. 
1918,  S  6068,  receivers  and  appointing  court 
were  as  madt  bound  by  judgment  in  sudi  ac- 
tion as  though  d^ense  had  been  conducted 
openly  in  name  of  receivers,  since  (me  in  whose 
behalf  a  suit  is  defended  is  bound  by  judgment 
therein.  • 

7.  Receivebs  €=>174(4)  —  Detebmination  or 
Amoont    of   Culims  — Suit   in    Another 

COXTBT. 

Cburt  appointing  receiver  for  a  corporation 
has  discretionary  power  by  its  order  to  refer 
determination  of  claims  against  the  corpora- 
tion to  conrt  of  another  jurisdiction,  aa  a  fed- 
eral court. 

8.  Receivess  ®=>149— Application  fob  Tnis 
TO  File   Claims   Aoainst   Receive*— Ap- 

FUCATION  to  COICFEL  LISTING. 

Denial  of  application  to  conrt  which  ap- 
pointed receiver  for  indemnity  company  for  ex- 
tension of  time  in  which  creditors  might  in- 
tervene and  present  their  claims  held  Tiot  res 


adjudicata  of  second  application  by  creditors 
for  order  on  receiver  to  report  their  claims  as 
duly  presented  and  allowed  and  entitlod  to  share 
in  dividends 

Case  Reserved  tzma  Superior  Court,  Hart- 
ford County;   Eidwln  B.  Qager,  Judge. 

AppUcatlona  by  tbe  Bashford-Burmister 
Company,  WUllam  L.  Dnstln,  and  Charles 
T.  Joslin  against  Theodore  H.  Macdonald, 
Insurance  Commissioner,  as  receiver  of  the 
iEtna  Indemnity  Company,  for  allowance  of 
claims;  J.  Blrtiey  Tuttle,  corec^ver  with 
Macdonald,  on  the  latter's  death  becoming 
sole  receiver.  On  reservation  for  the  advice 
of  the  Supreme  Court  of  Brrors.  Superior 
conrt  advised  to  render  judgment  for  claim- 
ants. 

See,  also,  106  Atl.  480. 

On  August  15,  1906,  the  iEtna  Indemnity 
Company  became  surety  on  a  bond  to  the 
United  States  In  the  penal  sum  of  $120,063.74 
conditioned  that  one  Warren  B.  English 
faithfully  perform  a  contract  for  the  con- 
struction of  23  buildings  on  the  Military  Res^ 
ervation  at  Whipple  Barracks,  Ariz.  The 
bond  provided,  among  other  things,  that  said 
English  should  "promptly  make  full  payment 
to  all  persons  supplying  him  -with  labor  and 
materials  in  tbe  prosecution  of  the  work 
provided  for  tn  the  contract."  This  bond 
was  given  under  and  pursuant  to  the  provi- 
sions of  the  Act  of  Congress  of  February  24, 
1905,  c.  778,  33  Stat,  at  L.  811  (U.  S.  Comp. 
St  1916,  {  6028).  The  buildings  required  by 
the  contract  were  completed,  and  final  settle- 
ment for  the  same  was  made  by  the  United 
States  about  November  21,  1908;  but  English 
did  not  pay  for  all  labor  and  materials  that 
went  Into  the  construction  of  the  buildings. 
The  applicant  Joslln  claims  as  assignee  of 
original  holders  of  claims  aggregating  $71,- 
798.30;  the  applicant  Dustin  claims  as  as- 
signee of  the  Prescott  Iron  Works  on  a  claim 
for  1211.13 ;  and  the  applicant  the  Bashford- 
Burmister  Company  claims  to  be  an  original 
creditor  of  said  English  In  the  sum  of  $2,- 
00S.29. 

Acting  under  the  provisions  of  the  act  of 
Congress,  Dustin  on  August  11,  1909,  brought 
an  action  in  tbe  district  court  of  the  Fourth 
judicial  district  of  the  territory  of  Arizona, 
which  court  had  jurisdiction  of  the  matter 
in  controversy,  in  the  name  of  the  United 
States  as  tbe  plaintiff  and  against  English 
and  tbe  Mtjxa.  Indemnity  Company,  defend- 
ants, alleging  a  breach  of  the  .^tna  bond 
and  the  failure  of  the  United  States  to  bring 
suit  on  the  bond  within  the  sis  months  next 
after  the  final  settlement  of  the  contract.  On 
October  7,  1909,  Joslln  intervened  In  the  ac- 
tion for  the  amount  of  $56,727.98,  and  on 
October  13,  1909,  the  Bashford-Burmlster 
Company  intervened  for  thfc  amount  of  $2,- 
296.31.    The  JBtna  Indemnity  Company  em- 
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ployed  counsel  In  San  Frandsco  and  Arizona 
who  duly  entered  In  court  to  defend  the  ac- 
tion. The  action  had  not  been  tried  and  was 
pending  January  7,  1011,  when  the  JGtna  In- 
demnity Company  was  placed  In  the  hands  of 
a  temporary  receiver,  Theodore  H.  Macdon- 
ald,  in  proceedings  In  the  superior  court  for 
Hartford  county.  The  temporary  receiver 
was  made  permanent  February  7,  1911,  and 
on  September  13,  1911,  J.  Blmey  Tnttle  was 
made  a  corecelver.  Macdonald  died  soon 
after  the  appointment  of  Tuttle,  and  Tuttle 
then  became  and  now  Is  the  sole  receiver  of 
the  company.  Prior  to  March  1,  1911,  the  re- 
ceiver obtained  and  served  the  usual  order  of 
notice  to  creditors  limiting  the  time  for  pre- 
senting claims  to  six  months  from  March 
1,  1911,  and  this  time  was  subsequoitly  ex- 
tended to  January  1,  1912.  The  suit  in  Ari- 
zona being  In  the  name  of  the  United  States 
as  the  nominal  plaintiff  under  the  provisions 
of  the  act  of  Congress,  the  notice  was  sent 
to  the  United  States  district  attorney  for  the 
district  of  Arizona,  and  It  did  not  appear  that 
he  ever  communicated  the  notice  to  the  dalm- 
ants  therein.  None  of  the  applicants  within 
the  time  limited  presented  any  claims  to  the 
receivers,  tmless  presentation  may  be  Inferred 
as  matters  of  law  from  the  conduct  of  the 
receivers  with  respect  to  the  Arizona  suit 
On  January  18,  1911,  the  superior  court  for 
Hartford  county  by  a  general  order  author- 
ized the  receiver  to  continue  the  defense  of 
actions  pending  against  the  company  in  other 
states,  of  which  actions  there  were  then  near- 
ly 200.  A  lawyer,  Hatton,  of  San  EYancisco, 
who  had  been  In  charge  of  the  litigation  of 
the  company  on  the  Pacific  Coast,  including 
the  Dustln  case  in  Arizona,  was  employed  by 
the  receivers  to  advise  and  assist  them  In 
relation  to  the  later  action,  and  Hatton  con- 
tinued the  employment  of  local  counsel,  Cox 
&  Langston,  who  had  been  employed  by  Oie 
company  prior  to  the  receivership,  to  con- 
tinue the  defense  of  said  Arizona  action. 
The  receivers  instructed  Hatton  concerning 
the  defense  of  the  action  and  that  the  de- 
fense should  be  in  the  name  of  the  iE3tna  In- 
demnity Company,  the  corporation,  and  that 
he  should  not,  nor  should  be  permit  the  Ari- 
zona counsel  to,  disclose  to  the  real  plain- 
tiffs In  the  action  the  fact  of  the  receivership 
or  that  the  defense  was  being  continued  un- 
der the  advice  and  at  the  request  of  the  re- 
ceivers, and  the  receiver  never  employed  or 
authorized  the  employment  of  any  attorney 
to  enter  the  receivers  as  defendants  In  said 
action  or  to  r^resent  them  as  receivers  up- 
on the  record,  and  the  counsel  never  repre- 
sented to  plaintiffs  or  their  attorney  that 
they  appeared  for  the  receivers  or  had  any 
authority  to  bind  them.  The  receivers  never 
entered  an  appearance  on  the  record  In  the 
Arizona  suit  and  were  never  maae  a  party 
thereto,  nor  did  the  plaintiff  make  any  mo- 
tion that  the  receivers  be  made  a  party  de- 
fendant.   The  attorney,  Hatton,  rendered  bis 


bill  to  the  receivers  for  services  rendered  to 
them  from  January  7,  1911,  to  October  1, 
1912.  The  exMre  bill  amounted  to  more  tban 
^,000,  of  which  11,000  was  the  charge  In 
the  action  in  Arizona.  The  superior  court 
allowed  Hatton  50  per  cent,  of  his  enthre  bill, 
which  was  paid  by  the  receivers  In  March, 
1914.  Both  before  and  after  the  appoint- 
ment of  the  receivers  the  Arizona  suit  was 
frequently  continued  by  consent  of  counsel 
for  the  plaintiff  and  the  company,  and  the 
receivers  urged  local  counsel  to  secure  post- 
ponement of  trial  as  long  as  practicable. 
From  a  time  soon  after  the  appointment  of 
the  original  receiver  in  January,  1911,  the 
receivers  and  their  counsel  in  Connecticut 
kept  in  touch  with  the  action  in  Arizona 
through  correspondence  and  telegrams  with 
Hatton,  continuing  the  defense  of  the  action 
in  the  name  of  the  company. 

Some  time  prior  to  Jnne  25,  1912,  the  re- 
ceivers learned  through  their  counsel  in  San 
Francisco  that  probably  the  Arizona  snlt 
could  be  compromised  on  a  basis  of  62^  per 
cent  At  that  time  the  receivers  bjiew  from 
the  claims  already  presented  that  the  com- 
pany was  hopelessly  Insolvent  On  June  25. 
1912,  the  receivers  made  application  to  the 
superior  court  reciting  the  pendAcy  of  the 
action  xipoa  the  bond  in  the  Arizona  court 
that  a  farther  prosecution  of  the  defense 
would  involve  much  expense  to  the  receiver- 
ship, that  the  result  was  doubtful,  that  ne- 
gotiations were  pending  for  a  settlement  at 
6214  per  cent.,  that  such  compromise  would 
be  for  the  best  Interests  of  the  receivership, 
and  praying  for  authority  to  discontinue  the 
defense  upon  condition  that  the  compromise 
should  be  made  and  Judgment  entered  ac- 
cordingly. On  the  same  day,  the  court  after 
hearing,  found  it  desirable  to  effect  a  com- 
promise on  the  terms  proposed,  and  passed 
the  follo;wlng  order: 

"Ordered:  That  said  receivers  be  and  they 
are  hereby  authorized  and  directed  to  discon- 
tinue the  further  defense  of  said  action  provid- 
ed the  various  daimanta  whose  daims  are  con- 
cerned therein  consent  that  judgment  shall  be 
entered  for  the  respective  claimants  in  such 
sums  as  shall  not  exceed  substantially  62^ 
per  cent,  of  .their  respective  daims." 

Pursuant  to  this  authority  and  by  the  di- 
rection of  the  receivers,  a  stipulation  for 
Judgment  was  signed  October  17,  1912,  and 
on  December  12,  1912,  the  District  Court  of 
the  United  States  for  the  District  of  Arizona 
(having  succeeded  to  the  Jurisdiction  of  the 
court  in  which  the  action  was  brought)  al- 
tered a  Judgment  upon  the  stipulation  in  fa- 
vor of  the  applicants  for  the  recovery  from 
Bngllsh  and  the  .^tna  Indemnity  <3ompaa7 
of  70  per  cent  of  the  amounts  due  the  ap- 
plicants respectively,  to  wit:  William  L 
Dustln,  $184^20;  Charles  T.  Joslin,  $50,268.- 
82 ;  ^ashf ord-Burmlster  Company,  $2,00529. 
Total,  $62,448.91.    No  question  was  made  U 
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to  the  dlfferance  betwem  the  62%  per  cent 
mentioned  In  the  order  and  the  70  per  cent 
mentioned  In  the  stlpnlatlon  and  Judgm«tt, 
the  difference  being  agreed  to  and  arising 
through  the  final  adjustment  of  tlie  claims. 
In  January,  1013,  and  eoon  after  the  ren- 
dition of  this  Judgment,  one  IJng,  attorney 
for  the  plaintiffs  in  the  Arizona  action,  visit- 
ed the  receivers  tn  New  Haven  and  sought  to 
file  the  Judgment  with  them  as  a  preferred 
dalm.  The  receivers  refused  to  accept  the 
same,  and  advised  Ling  that  the  time  for 
presenting  claims  had  expired  January  1, 
1912.  and  that  it  was  then  too  late  to  file 
these  claims.  On  January  14,  1013,  each  of 
the  applicants  filed  tn  the  superior  court  for 
Uartfoiid  county  an  application  to  Intervene 
and  present  their  claims,  setting  up  in  snb- 
Etance  the  claim  and  its  determination  and 
liquidation  on  December  12,  1012,  that  it 
arose  out  of  the  bond  of  the  JSltna  Indemni- 
ty Company,  that  it  had  been  Impossible  to 
ascertain  the  amount  until  said  date,  and 
therefore  it  had  not  been  possible  to  present 
a  claim  to  the  recover,  that  the  claimant 
bad  no  actual  notice  of  the  appointment  of 
the  receiver  until  January  8,  1913,  and  had 
never  received  any  notice  of  the  limitation 
of  time  for  presenting  claims,  and  that  imme- 
diately after  December  12,  1912,  the  appli- 
cant had  used  all  possible  haste  to  present 
his  dalm  in  person.  The  application  ctm- 
eluded  with  the  prayer  that  the  court  grant 
the  applicant  permission  to  Intervene  In  the 
receivership  action  and  present  his  claim  for 
allowance.  No  mention  of  •the  Judgment  in 
the  Arizona  court  or  of  the  United  States 
statute  or  of  any  prior  orders  of  court  con- 
nected therewith  appears  in  the  applications. 
These  applications  filed  January  14,  1913, 
were  duly  heard  and  denied  by  the  court 
January  24,  1913.  No  memorandum  of  deci- 
sion was  filed  and  no  appeal  from  the  order 
denying  said  application  was  ever  taken  by 
any  of  the  applicants.  At  the  time  said  ap- 
plications were  prepared  and  presented,  nei- 
ther Ling  nor  the  counsel  in  Connecticnt  for 
the  claimants  had  any  knowledge  of  the  ap- 
plication of  the  reoetvers  and  the  order  of 
the  superior  court  thereon  authorizing  a  com- 
promise Judgment  upon  the  claims  nor  of 
any  general  order  of  the  court  authorising 
the  defense  of  suits  In  foreign  Jurisdictions, 
and  it  was  upon  a  hearing  upon  the  applica- 
tions that  Ung  and  the  Connecticut  counsel 
first  became  aware  of  the  existence  of  any 
midi  orders. 

On  February  11,  1918,  the  applicants  filed 
their  ai^Ilcations  tn  the  superior  court  for 
Hartford  county  under  which  this  pending 
reservation  is  made.  These  applications,  all 
In  subetantially  the  same  form,  allege  the 
giving  of  the  bond  of  indemnity  under  and 
pursuant  to  the  amended  act  of  Congress  of 
Cebmary  24,  1905,  the  furnishing  of  labor 
and  materials,  the  failure  of  the  principal 


contractor,  English,  to  pay,  and  the  conse- 
quent liability  of  the  iBtna  Indemnity  Com- 
pany, and  due  institution  of  suit  under  the 
provisions  of  the  act  of  Congress  on  August 
11,  190B,  the  pendency  of  the  suit  when  the 
receiver  was  appointed,  that  the  receiver  soon 
after  his  appointment  was  advised  of  the 
paiden<9  of  the  action  and  employed  counsel 
to  defend,  who  were  the  same  counsel  who 
had  been  employed  by  the  company  before 
the  receivership,  that  the  receivers  controlled 
the  defense  of  the  ax:tion,  the  negotiations 
looking  towards  a  compromise  between  coun- 
sel for  the  receiver  and  for  the  aiH>Ucants, 
the  stipulation  of  October  17,  1012,  and  the 
Judgment  of  the  Arizona  court  pursuant  to 
stipnlaUon  December  12,  1S12.  The  appli- 
cant farther  alleges  tbat  the  stipulation  and 
Judgment  were  made  with  the  authority,  ap- 
proval, and  consent  of  the  receivers,  but  that 
the  receivers  refused  to  receive  the  claims 
under  the  Arizona  Judgment,  that  the  api^- 
catlon  of  January  14,  1913,  was  immediately 
brouf^t  tor  permission  to  lnterv<Hie  and  pre- 
sent the  claim  for  allowance^  and  that  the 
court  denied  tlie  dalm,  tliat  no  distributloa 
of  the  assets  of  the  Indonnlty  company  had 
been  made,  that  the  receivers  had  failed  to 
report  to  the  court  the  existence  of  the  claim 
under  said  Judgment,  and  the  applicant  made 
the  following  claims  as  to  the  Judgment  to  he 
rendered  by  the  superior  court,  to  wit: 

Sirst  That  this  court  should  issue  an  order 
to  said  receivers  aathorlzinc  and  directing  them 
to  report  said  claim  to  the  sum  of  $2,006.29 
as  a  claim  duly  presented  to  them  and  allowed 
in  said  sum. 

Second.  That  said  claim  of  your  petitioner 
should  be  allowed  as  a  preferred  claim  under 
the  provisions  of  an  act  of  Congress  entitled 
"An  act  to  amend  an  act  approved  August  13, 
1894,  entitled  an  act  for  the  protection  of  per- 
sons furnishing  materials  and  labor  for  the 
construction  of  public  works,"  which  amending 
act  was  approved  February  24,  1906. 

Third.  That,  if  the  court  shall  be  of  opinion 
that  said  claim  should  not  be  allowed  as  a  pre- 
ferred claim,  said  claim  should  be  allowed  as 
a  general  daim,  and  that  your  applicant  should 
be  allowed  to  participate  in  an;  and  all  divi- 
dends to  general  creditors  which  may  be  here- 
after authorized  and  ordered  by  this  honorable 
court. 

The  prayer  for  relief  was  in  substantially 
the  same  form  in  each  of  the  applications. 

The  receiver  filed  an  answer,  also  a  mo- 
tion to  dismiss.  The  applications  came  on 
for  a  hearing  in  July,  1917.  The  prayer  for 
allowance  as  a  preferred  daim  was  abandon- 
ed. Upon  the  suggestion  of  the  court,  the 
facts  were  found,  and  the  case  was  reserved 
for  the  advice  of  the  Supreme  Court  of  Er- 
rors upon  the  questions  of  law  arising  upon 
said  facts. 

Lewis  Sperry,  of  Hartford,  Thomas  O. 
Norris,  ot  Presoott,  Ariz.,  and  Harry  W. 
Beynolds,  of  Hartford,  for  plaintiffs. 
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Lucius  V,  RoUoson,  of  Hartford,  and  J. 
Blmey  Turtle,  ot  New  Haven,  for  receiver 
^tna  Indemnity  Co. 

Albert  H.  Barclay,  of  New  Haven,  for  In- 
tervening creditors  National  Surety  Ck>.  and 
others. 

OAGB31,  3.  (after  stating  the  tacts  as 
above).  Tbe  present  case  is  a  reservation  up- 
on the  applications  of  Dustln,  Joslln,  and  the 
Bashford-Burmlster  Company  for  the  Issu- 
ance by  the  superior  court  of  an  order  to  the 
receivers  to  report  thdr  respective  claims  as 
duly  presented  and  allowed  claims  against  the 
assets  in  the  hands  of  the  receivers  of  the 
.Sitna  Idemnlty  Company.  These  applications 
are  in  substantiaUy  the  same  form,  and  they 
arise  upon  the  judgment  rendered  in  the  Dis- 
trict Court  of  the  United  States  for  the  Dis- 
trict of  Arizona  In  the  case  of  the  United 
States  against  the  JEtna.  Indemnity  Company 
upon  a  surety  bond  of  the  Indemnity  C<»n- 
pany.  The  bond  upon  which  the  a<^0Q  is 
based  was  given  under  the  provisions  of  an 
Act  of  Congress  of  August  IS,  18d4,  c.  280,  as 
amended  by  tbie  Act  of  February  24,  1905,  c. 
778,  33  Stat,  at  L.  8U,  section  6923  of  Com- 
piled Statutes  of  1916.  No  question  is  made 
but  that  the  action  was  properly  brou^t 
in  a  court  of  competent  jurisdiction  under 
tlte  statute  and  was  pending  at  the  time  of 
the  apiMlntment  of  the  receiver,  and  that 
the  judgment  therein  in  favor  of  the  inter- 
veners, the  applicants  in  the  present  case, 
wna  «itlrely  regular  under  the  terms  of  the 
act. 

The  parts  of  the  act  specially  relevant  to 
the  question  now  presented  for  decision  are 
the  following,  to  wit:  After  providing  for 
the  giving  ot  the  usual  penal  bond  by  the 
contractor  with  good  and  sufficient  sureties, 
the  act  turtlier  provides  that — 

Tlie  bond  shall  contain  "the  additional  obli- 
gation that  such  contractor  or  contractors  shall 
promptly  make  payments  to  aU  persons  supply- 
ing him  or  them  with  labor  and  materials  in  the 
prosecution  ot  the  work  provided  for  in  such 
contract" 

Then,  after  providing  for  intervention  in 
any  suit  brought  by  the  United  States  under 
the  provisions  of  the  act,  the  act  goes  on  to 
say: 

"If  no  suit  should  be  brought  by  the  United 
States  within  six  months  from  the  completion 
and  final  settlement  of  said  contract,  then  the 
person  or  persons  supplying  the  contractor  with 
labor  and  materials  •  *  •  shall  be  and  are 
hereby  authorised  to  bring  suit  in  the  name  of 
the  United  States  in  the  Circuit  Court  of  the 
United  States  in  the  district  in  which  said  con- 
tract was  to  be  performed  and  executed,  irre- 
spective of  the  amount  in  controversy  in  such 
«uit,  and  not  elsewhere,  for  his  and  their  use 
and  benefit,  against  said  contractor  and  his 
sureties,  and  to  prosecute  the  same  to  final 
judgment  and  execution." 


This  act  is  held  to  create  a  new  ri^t  ot 
action.  In  United  States  ex  rel.  Texas  Port- 
land Cement  Co.  et  aL  t.  McCord,  233  U.  S. 
167,  S4  Sup.  Ct  660,  68  Li.  Ed.  803  (1014), 
the  Supreme  Court  of  the  United  States  In 
construing  the  act  said: 

"By  this  statute  a  right  of  action  upon  the 
bond  is  created  in  favor  of  certain  ciediton  of 
the  contractor.  The  cause  of  action  did  not 
exist  before,  and  is  the  -creature  of  the  stat- 
ute. The  act  does  not  place  a  limitation  upon 
a  cause  ot  action  theretofore  existing,  but 
creates  a  new  one  upon  the  terms  named  in  the 
statute.  The  right  of  action  given  to  creditors 
is  specifically  conditioned  upon  the  fact  that  no 
suit  shall  be  brought  by  the  United  States  with- 
in the  six  montliB  named,  for  it  is  only  in  that 
event  that  the  creditors  shall  have  a  right  of  ac- 
tion and  may  bring  a  suit  in  the  manner  pro- 
vided. The  statute  thus  creates  a  nei^  liability 
and  gives  a  special  remedy  for  it,  and  upon  well- 
settled  principles  the  limitations  upon  sach  lia- 
bility become  a  part  of  the  right  conferred,  and 
compliance  with  them  is  made  essential  to  the 
assertion  and  benefit  of  the  liability  itself." 

This  statement  was  oonflrmed  In  IllJnoIs 
Surety  Co.  v.  United  States,  240  U.  S.  214, 36 
Sup.  Ct  321,  60  L.  Ed.  609  (1916).  The  pro- 
vision ttiat  the  suit  shall  be  brought  "in  the 
Olrcnlt  Court  of  the  United  States  in  the  dis- 
trict in  which  said  contract  was  to  be  per- 
formed and  executed,  •  *  *  and  not  else- 
where," was  not  in  the  original  act  of  1S94 
and  operates  to  confer  exclusive  jtirisdictioD 
ot  the  action  in  the  name  of  the  United 
States  upon  said  Circuit  Court  No  other 
court,  state  or  federal,  has  jurisdiction  io 
snch  a  suit  to  ascertain  the  liability  and  fix 
its  amount  Davidson  Bros.  Marble  Co.  v. 
United  States,  213  U.  S.  10,  28  Sup.  Ct  824, 
53  U  Ed.  676  (1909) ;  T^as  Portland  Cement 
Co.  V.  McCord,  supra;  United  States  v.  Illi- 
nois Surety  Co.  (D.  O.)  238  Fed.  810  (Vm); 
United  States  v.  Boomer,  183  Fed.  726,  106 
C.  C.  A.  164  (1910).  In  United  States  v.  Con- 
gress Construction  Co.,  222  U.  S.  199,  32  Sup. 
Ct  44,  66  U  Ed.  163  (1911),  the  court  said  ot 
this  act: 

"Considering  the  purpose  of  the  statute,  as 
manifested  in  these  provisions,  we  think  the  re- 
striction respecting  the  place  ot  suit  was  in- 
tended to  apply,  and  does  apply,  to  all  actions 
brought  in  the  name  of  the  United  States  for 
the  purpose  only  of  securing  an  adjudication 
and  enforcement  of  demands  for  labor  or  ma- 
terials, whether  instituted  by  the  United  State: 
or  by  the  creditors  themselves.  The  reasons  for 
the  restriction  are  as  applicable  tu  one  instance 
as  in  the  other,  and  it  is  difficult  to  believe  that 
it  was  intended  that  it  should  be  less  potent 
when  the  United  States  acts  tor  the  creditors 
than  when  they  act  for  themselves.  The  con- 
tention to  the  contrary  is  rested  largely  upon 
the  supposition  that,  in  instances  like  the  pres- 
ent, where  the  defendants  or  some  of  them,  are 
inhabitants  of  another  district  there  is  an  in- 
superable barrier  to  the  maintenance  of  the 
action  in  the  district  wherein  the  contract  vu 
to  be  performed.    But  this  supposition  is  a  mis- 
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lakes  one,  for  the  provision  restricting  the  place 
of  smt  operates  pro  tanto  to  displace  the  pro- 
yiaion  upon  that  snbject  in  the  Oeneral  Jnriadic- 
tional  Act  (25  Stat  at  L.  433,  c.  866,  {  1  CU. 
S.  Compiled  Statutes  1901,  p.  60S}),  and  amply 
lathoTisee  the  Circuit  Court  in  the  district 
wherein  the  action  is  required  to  be  brought  to 
obtain  jurisdiction  of  the  persons  of  the  defend- 
ants through  the  service  upon  them  of  its  pro- 
cess m  whatever  district  they  may  be  found." 

By  the  federal  Judicial  Code  Act  March 
3, 19U,  a  231,  {  289  (U.  S.  Uomp.  St.  {  1267), 
which  took  effect  January  1, 1912,  the  United 
States  Circuit  Courts  were  aboUabed  and 
the  I>lstilct  Courts  were  made  the  federal 
courts  of  general  original  jurisdiction. 

[1-1]  Upon  the  argument  In  the  present 
case  the  doctrine  of  the  supremacy  of  the 
court  appointing  the  recover  was  vigorously 
invoked.  It  may  be  admitted  that  the  gen- 
eral rule  Is  stated  In  Porter  v.  Sablo,  149 
U.  S.  479,  13  Sup.  Ct  1010,  37  L.  Ed.  815,  to 
wit: 

"It  la  for  that  court  [the  court  appointing  the 
receiver),  in  its  discretion,  to  decide  whether  it 
will  detomine  for  itself  all  claims  of  or  against 
the  receiver,  or  will  allow  them  to  be  litigated 
elsewhere,  *  *  *  and  no  suit,  unless  express- 
ly authorized  by  statute,  can  be  brought  against 
the  receiver  without  the  permission  of  the  court 
which  appointed  him." 

However  general  tMs  rule  may  be  It  must, 
give  way  before  the  express  provisions  of  au 
act  of  Congress  creating  the  rli^t  and  the 
remedy  and  definltdy  naming  the  court  In 
wfaidi  the  suit  auiborixed  by  the  act  may  be 
brouglit  as  the  United  States  Circuit  Court 
hi  the  district  where  the  contract  was  to  be 
performed,  "and  not  ehsewhere."  Mondou 
v.  New  Xork,  New  Haven  &  Hartford  Bail- 
road  Ca.  228  U.  S.  1,  S3  Sup.  Ct  169,  56  U 
Ed.  327  (1912):  United  States  v.  Southern 
Dredging  Co.  (D.  C.)  251  Fed.  400  (1918). 

In  Pollard  t.  Bailey,  20  WaU.  S20,  22  K 
Ed.  376  (1874),  a  case  in  which  a  creditor  of 
a  bank  brought  an  action  against  a  stock- 
holder based  upon  the  statutory  liability  of 
stod^iolders,  the  court  said: 

"Hht  liaMUty  and  the  remedy  were  created  by 
the  same  statute;  This  being  so,  the  remedy 
provided  is  exclusive  of  all  others." 

The  Pollard  Case  was  dted  and  the  prin- 
ciple Just  stated  applied  In  Mlddletown  Na- 
tional Bank  V.  Toledo  A,  A.  &  N.  M.  Co., 
197  U.  8.  394,  25  Sup.  Ct.  462,  49  L.  Bd.  806 
(1905),  also  a  stockholder  liability  case.  The 
same  principle  was  dted  and  approved  as 
well-settled  law  in  a  copyright  case,  Qlobe 
Newspaper  Co.  t.  Walker,  210  U.  8.  356^ 
28  Sup.  Ct  726,  62  U  Ed.  1096  (1908). 

It  is  apparent  then,  from  the  express  lan- 
guage of  the  act  of  Congress  as  construed 
by  the  courts  referred  to,  that  the  superior 
court  for  Hartford  county  was  powerless  to 
determine  the  validity  and  amount  of  the 
liabilities  of  the  indemnity  company  for  la- 


bor and  materials  In  a  suit  upon  the  bond  in 
the  name  of  the  United  States,  as  authorized 
by  the  act  of  Congress  in  question.  The 
consent  of  the  superior  court  to  such  action 
was  Immaterial  as  a  delegation  of  power, 
for  the  court  cotild  not  delegate  a  power  It 
did  not  possess.  The  Judgment  of  the  United 
States  Court  for  the  District  of  Arizona  is 
binding  in  all  courts  where  it  is  necessary 
that  t^e  amount  and  validity  of  the  claim 
under  the  act  should  be  determined.  The 
act  of  Congress  acts  as  a  supersedeas  and 
pro  tanto  displaces  the  Jurisdiction  of  the 
court  appointing  the  receiver  over  such  an 
action.  The  Judgment  does  not  of  Itself  af- 
fect the  fund  in  the  receivM'a  hands,  and 
can  only  be  enforced  against  the  property 
of  the  indemnity  company,  in  the  custody  of 
our  superior  court  by  interroitlon  in  that 
court  and  by  order  of  that  court  U.  S. 
T.  Illinois  Surety  Co.  (D.  a)  238  Fed.  846. 

It  wUl  be  noticed  that  tbla  exdusiveness 
of  Jurisdiction  relates  to  an  action  In  the 
name  of  the  United  States.  The  question  is 
not  now  before  us  whether  a  dalmaut  under 
a  bond  given  under  the  provisions  of  this 
act  may  hare  any  claim  under  such  a  bond 
enforceable  as  to  the  determination  of  its  ex- 
tent and  validity  in  the  court  of  the  receiver- 
ship or  in  any  other  way  than  by  a  suit  in 
the  name  of  the  United  States  in  the  specific 
court  designated  in  the  act  The  Judgment 
an  which  the  claimants  rely  was  obtained 
in  a  suit  which  strictly  conformed  to  the 
proTisions  of  the  act 

Neither  is  the  question  before  us  as  to 
the  duty  of  the  court  of  the  receivership  to 
allow  a  claim  based  upon  such  a  Judgment 
whenever  it  might  be  presented  to  such 
court  in  a  case  where  the  Judgment  had  been 
procured  Independently  of  any  action  of  the 
court  of  the  rec^vershlp  or  authorized  con- 
duct of  the  receivers  in  the  litigation,  or 
without  thetr  knowledge.  The  finding  of  facts 
dearly  shows  sudi  action  by  the  court  and 
such  authorized  conduct  by  the  receivers  and 
such  knowledge  of  the  claims  that, 'for  rea- 
sons hereinafter  stated  in  detail,  the  Judg- 
ment In  the  Arizona  suit  should  be  griven  the 
status  of  an  allowed  claim,  whether  it  be 
regarded  as  a  Judgment  obtained  In  a  statu- 
tory action  in  a  court  o£  exduslve  Jurisdic- 
tion, or  in  any  court  of  general  Jurisdiction 
other  than  the  court  of  the  receivership. 

[4]  The  history  of  this  case  and  the  order 
of  time  show  no  valid  reason  for  not  permit- 
ting these  claimants  to  share  in  the  assets  of 
the  indemnity  company.  On  the  other  hand, 
they  show  that  the  receivers  acted  on  the 
fullest  Information  that  the  most  correct 
statement  of  datms  could  have  given  them. 
The  action  in  the  Arizona  court  had  been 
pending  for  a  year  and  a  half  before  the  ap- 
pointment of  the  recdver  of  the  indemnity 
company.  The  pendency  of  this  action  be- 
came known  to  the  receiver  soon  after  his 
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appointment;  he  sent  notices  of  the  order 
of  limitation  to  creditors  and,  the  pending 
action  in  Arizona  being  in  tbe  name  of  the 
United  States  as  nominal  plalntift,  he  sent 
the  notice  to  the  United  States  district  at- 
torney for  the  district  of  Arizona,  and  not  to 
the  real  parties  in  said  action,  though  the 
record  tn  the  district  court  then  showed  who 
the  real  claimants  were.  The  indemnity  com- 
pany had  employed  counsel  to  defend  thia 
action,  and  the  recovers  continued  the  em- 
ployment of  the  same  counsel  to  defend  the 
suit  under  their  direction,  but  in  the  name 
of  the  indemnity  company  alone,  and  in 
1014,  by  authority  of  court,  paid  to  this  coun- 
sel for  services  to  the  rec^vershlp  in  the 
case  from  i<ebruary  7,  1011,  the  date  of  the 
receivership,  to  October,  1012,  the  date  of 
the  stipulation  for  the  compromise  Judgment. 
The  knowledge  of  the  pudency  of  the  action 
and  the  direction  of  its  defense  dated  from 
some  time  prior  to  March  1,  1911,  and  there- 
fore, long  before  the  expiratimi  of  the  time 
limited  for  presenting  claims,  which  was 
January  1,  1912.  This  action  by  the  receiv- 
ers was  taken  under  the  order  of  court  of 
January  18,  1911,  authorizing  the  receivers 
generally  to  defend  actions  pending  against 
the  indemnity  company  in  other  jurisdic- 
tions. The  receivers,  having  full  knowledge, 
In  the  name  of  the  indemnity  company,  ne- 
gotiated for  a  compromise,  and  on  June  25, 
1912,  applied  to  the  superior  court  for  Hart- 
ford county  for  specific  authority  to  compro- 
mise the  claim  as  for  the  best  interests  of 
the  receivership  by  saving  large  expense  in 
conducting  a  defense  where  the  result  of  the 
litigation  would  be  doubtfuL  The  applica- 
tion set  out  the  name  of  the  action ;  that  It 
was  pending  in  the  United  States  Ciriult 
Court  for  the  District  of  Arizona,  and  was 
based  on  the  bond  given  by  the  indemnity 
company  to  the  United  States  as  surety  for 
one  EngUsh  who  had  a  contract  for  the  erec- 
tion of  government  buildings  in  Arizona. 
The  superior  court  authorized  the  discontin- 
uance of  the  further  defense  of  this  action 
upon  the  entry  in  the  Arizona  court  of  the 
compromise  Judgment  as  recommended  by 
the  receiver.  Pursuant  to  tliis  authority,  a 
compromise  stipulation  was  made,  and  on 
December  12,  1912,  Judgment  was  rendered 
for  the  interveners,  the  real  plaintiffs,  sev- 
erally, to  recover  amounts  aggregating  in 
the  whole  the  sum  of  $52,448.91.  The  Judg- 
ment was  against  English,  the  principal,  and 
the  indemnity  company,  surety,  and  not 
against  the  receivers  by  name.  By  special 
and  repeated  directions  of  the  receivers  ev- 
erything was  d<Hie  tn  the  name  of  the  indem- 
nity company  alone.  No  Information  was  giv- 
en by  the  receivers  or  their  counsel  of  the 
existence  of  any  receivership,  and  it  is  not 
found  that  the  plaintiffs  learned  of  the  re- 
ceivership as  a  matter  of  fact  until  after 
the  Judgment  was  rendered. 


I  The  receivers  had  authority  to  OsteoA,  and 
'  they  did  defend,  and  finally,  as  above  stated, 
presented  the  essential  facta  of  the  Arlzosa 
I  acticm  to  the  court  which  specifically  author- 
I  Ized  the  compromise  Judgment  entered  in  tbe 
:  case  and  on  which  the  claims  now  stand. 
Whether  the  receivers  called  the  attention  of 
the  court  to  the  peculiar  statute  under  which 
the  action  was  brought,  or  not,  does  not  ap- 
pear. The  court  had  specific  knowledge  of 
the  nature  and  amount  of  the  claims  on  Jnne 
26,  1912,  and  the  order  then  passed  was  a 
recognition  that  the  dalm  was  before  it,  and 
that  It  was  a  good  claim  to  the  extent  of 
the  proposed  compromise.  It  was  no  aca- 
demic question  that  was  being  determined, 
but  a  claim  or  claims  resulting  in  an  agreed 
judgment  of  more  than  $50,000.  If  the  or- 
der then  passed  meant  anything.  It  meant 
that  the  court  would,  to  the  extent  of  the 
compromise,  recognize  the  judgment  as  a 
valid  claim.  Upon  the  rendition  of  the  judg- 
ment, pursuant  to  tbe  compromise  order  tbe 
judgment  became  an  allowed  claim,  and  it 
became  the  duty  of  the  receiver  to  report 
this  Judgment  to  the  court  and  for  the  court 
to  direct  Its  entry  upon  the  list  of  allowed 
claims.  Whatever  discretion  the  coart  may 
have  had  was  exhausted  on  passing  the  com- 
promise order.  Its  Judicial  obligation  be- 
came fixed  on  the  date  of  the  rendition  of  the 
Judgment,  and  the  order  asked  for  is  really 
but  an  order  to  the  receiver  to  perform  a 
clerical  duty. 

[S]  The  recover  and  creditors  whose 
claims  have  been  allowed  contend  that  these 
claims  should  not  be  listed  and  permitted  to 
share  In  the  assets  in  the  receiver's  hands 
for  several  reasons.  It  Is  claimed  that  the 
application  should  be  denied  because  no 
claim  was  presented  to  the  receiver  until 
more  than  a  year  after  the  expiration  of  the 
period  of  litigation.  As  stated  above,  the  re- 
ceivers, within  the  time  limited,  had  by  their 
action  In  reference  to  the  Arizona  suit  rec- 
ognized these  claims  as  claims  to  be  defend- 
ed at  the  expense  of  the  receivership  funds, 
The  claim  of  the  Applicants  In  their  first  ap- 
plication was  that  they  never  knew  of  the 
receivership  until  soon  after  the  Arizona 
Judgment  was  rendered,  and  the  contrary  no- 
where appears.  It  does  appear  that  no  no- 
tice of  limitation  was  sent  to  these  claim- 
ants, though  they  bad  already  Intervened  in 
the  Arizona  suit.  And  It  Is  further  found 
that  the  receivers,  during  the  entire  period 
prior  to  the  renditiwi  of  Judgment,  inten- 
tionally and  by  repeated  instructions  to  coun- 
sel refrained  from  entering  for  the  defense 
as  receivers  and  from  procuring  the  receiv- 
ers to  be  formally  made  parties  defoidant 
and  from  disclosing  the  existence  of  a  re- 
ceivership to  the  applicants,  while  at  the 
same  time  they  actively  directed  tbe  defense 
and  procured  from  the  superior  conrt  the 
order  for  a  compromise  and  Judgment  there- 
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on.  The  leoetrers,  after  baying,  imder  the 
gaeral  order  of  court,  undertaken  to  de- 
fend the  pending  action,  and  after  having, 
npon  presentation  of  the  essential  facts,  ob- 
tained an  order  for  a  compromise  pursuant 
to  which  the  compromise  judgment  in  the 
Arizona  court  was  rendered,  are  precluded 
from  now  disputing  the  binding  force  of  this 
judgment  because,  due  to  the  intentional 
failure  of  the  receivers  to  disclose  the  re- 
ceivership, the  applicants,  not  knowing  of 
the  receivership,  formally  presented  no  claim 
until  they  learned  of  the  receivership  very 
soon  after  the  Judgment  was  rendered.  Lach- 
es in  presenting  a  claim  cannot  be  imputed  to 
one  who  under  such  circumstances  did  not 
know  of  the  receivership,  and  certainly 
there  was  no  laches  in  presenting  the  Arl- 
cona  judgment  to  the  court  here  in  a  month 
from  its  rendition  in  Arizona.  Neither  the 
receivers  nor  other  creditors  can,  in  view  of 
the  facts,  be  heard  to  say  that  claimants 
were  not  diligent 

[I]  That  the  defense  was  continued  in  the 
name  of  the  corporation  is  of  no  consequence. 
The  corporation  was  not  dissolved.  The 
statute  provides  that  receivers  of  corpora- 
tions shall  have  "power  in  their  own  names, 
or  in  its  name,  to  commence  and  prosecute 
snits  for  and  on  behalf  of  said  corporation ; 
to  defend  all  suits  brought  against  It  or 
them."  General  Statutes  1918,  fi  6083.  If 
the  receiver  had  entered  as  receiver  to  con- 
tinue the  defense  of  the  action,  what  more 
would  have  been  necessary  for  a  presenta- 
tion of  the  claim  than  the  continuance  of 
this  action  by  the  plaintiffs  knowing  the  re- 
covers as  such  were  defending?  The  re- 
ceiver continued  the  defense  for  the  benefit 
of  the  receivership;  it  was  so  alleged  in 
snb8tan<%  In  the  application  of  June  25,  1912, 
and  found  to  be  the  fact  by  the  court  In  mak- 
ing the  compromise  order.  The  local  attor- 
neys were  in  fact  the  attorneys  of  the  re- 
ceivers, employed  and  paid  by  them,  author- 
iied  and  directed  by  the  receivers,  who  were 
in  turn  authorized  by  the  court  appointing 
them.  Knowledge  of  the  claim  is  given  when 
the  receiver  has  knowledge  of  the  pending 
litigation.  This  knowledge  becomes  notice 
available  to  the  creditor  when  the  receiver, 
under  authority  of  this  court,  with  full 
knowledge  of  the  facts,  steps  Into  the  litiga- 
tion and  continues  It  to  judgment.  As  is 
said  In  one  case,  "Notice  of  a  claim  is  in  ef- 
fect given  by  the  litigation."  Powell  v.  Leav- 
itt,  150  Fed.  91,  80  C.  C.  A.  43.  See,  also, 
Pratt  V.  Stoner,  78  Conn.  313,  61  Atl.  1009; 
Brown  &  Bros.  v.  Brown,  66  Cona  249,  14 
Atl  718,  7  Am.  St.  Rep.  307;  Ins.  Com'r  v. 
Commercial  Mint  Ins.  Co.,  20  B.  L  7,  86.AtL 
980. 

Though  the  stipulation  for  a  compromise 
was  in  form  the  stipulation  of  the  indemnity 
company,  it  was  in  fact  the  authorized  act 
at  the  receivers;    and  to  say  that  the  re- 


ceivers and  the  court  are  not  bound  by  the 
judgment  rendered  pursuant  to  that  stipula- 
tion is  to  make  the  order  of  the  court  a  nul- 
lity, and  the  action  of  the  receivers  there- 
under a  means  of  misleading  plaintiffs  to 
their  harm. 

"It  is  unnecessary  to  inquire  whether,  as  an 
abstract  proposition,  the  doctrine  of  estoppel 
can  be  applied  to  courts  as  well  as  to  individ- 
uals.  It  is  sufficient  to  say  that  the  proceedings 
of  courts  must  be  based  upon  the  same  principles 
of  fairness  which  are  ordinarily  applied  to  the 
conduct  of  individuals."  Smith  v.  U.  S.  Ex- 
press Co.,  136  lU.  279,  25  M.  B.  S2B. 

The  situation  is  not  unlike  that  of  the  un- 
disclosed principal.  Plaintiffs  In  the  litiga- 
tion supposed  they  were  dealing  with  attor- 
neys for  the  indemnity  company.  These 
attorneys  tiad  been  in  fact  attorneys  for  the 
indemnity  company.  Without  the  knowl- 
edge of  the  plaintiffs,  these  attorneys  became 
representatives  of  new  principals — the  re- 
ceivers of  the  indemnity  company — so  that 
the  plaintiffs  were  as  a  matter  of  fact  deal- 
ing with  attorneys  of  the  receivers,  and  the 
receivers  and  t^e  court  authorizing  them 
are  as  much  boimd  as  though  the  defense 
had  been  conducted  openly  in  the  name  of 
the  receivers.  The  underlying  principle  is  as 
stated  in  Smith  v.  U.  8.  Express  Co.,  supra: 

"One,  in  whose  behalf  or  under  whose  direc- 
tion the  suit  is  prosecuted  or  defended,  will  be 
bound  by  the  judgment  or  decree  rendered  in  it; 
and  parol  evidence  will  be  admitted  to  show  who 
is  the  real  party  in  interest,  and  that  such  par- 
ty conducted  the  litigation  in  the  name  of  an- 
other person." 

See,  also.  Bank  of  North  America  v. 
Wheeler,  28  Conn.  441,  73  Am.  Dec.  683; 
High  on  Receivers  (4th  Ed.)  {  268a. 

As  a  further  objectl(m,  it  is  said  that  there 
was  no  poww  in  the  Arizona  court  to  finally 
determdne  the  amount  of  these  claims  as 
against  the  fund  In  the  receivers'  hands. 
The  answer  to  the  first  part  of  this  objec- 
tion is,  as  already  shown,  that  by  the  express 
provision  of  the  statute  under  which  the 
bond  was  given  no  court  other  than  the 
Arizona  court  had  jurisdiction  over  the  de- 
termination of  the  extent  and  validity  of 
the  claim  in  an  action  brought  in  the  name 
of  the  United  States. 

[7]  The  answer  to  the  second  part  of  the 
objection  is  that  by  a  compromise  offer  of 
June  25,  1912,  the  court  of  the  receivership, 
as  definitely  as  words  could  do  it,  expressly 
recognized  the  jurisdiction  of  the  Arizmia 
court,  the  existence  of  a  claim  pending 
against  the  assets  in  its  hands,  and  allowed 
the  claim  to  an  amount  not  then  defined  In 
dollars  and  cents  but  definitely  to  be  ascer- 
tained in  the  manner  provided  in  the  order. 
It  may  be  that  the  order  was  not  based  upon 
or  allowed  because  of  the  excluslveness  of 
the  jurisdiction  of  the  Arizona  court  It  can 
now  be  justified  by  reference  to  the  statute. 
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But  even  apart  from  the  statate,  there  can 
be  no  question  of  the  power  of  the  court  of 
the  recelTershlp  by  its  order  to  refer  the  de- 
termination of  claims  to  a  court  of  another 
Jurisdiction.  This  Is  clearly  recognized  la 
the  cases  dted  in  behalf  of  the  receiver.  In 
Poidleton  T.  Russell,  144  U.  S.  640,  12  Sup. 
Ct.  743,  36  L.  Ed.  574,  a  case  which  turns 
upon  the  fact  unlike  the  present  case,  that 
the  corporation  at  the  time  of  the  Judgment 
had  no  legal  existence,  the  court  said : 

"It  ceased  to  be  a  pending  suit ;  and,  if  it  were 
otherwise,  the  recelTer  could  not  take  charge  of 
any  proceeding  in  a  foreign  jurisdiction  by  com- 
mencing an  action,  or  defending  an  existing  ac- 
tion, without  express  authority  of  the  court, 
whose  officer  he  was,  so  as  to  bind  any  property 
or  effects  in  his  hands  as  receiver." 

In  Attorney  General  t.  American  Legion 
of  Honor,  196  Mass.  151,  81  N.  B.  966,  a  case 
in  which  a  plaintiff  recovered  a  foreign  Judg- 
ment after  the  appointment  of  receivers  and 
then  presented  his  claim  upon  this  Judgment, 
the  court  said: 

"To  establish  that  right  he  had  to  prove  hia 
claim  in  this  court  [the  court  of  the  receiver- 
ship] or  get  an  order  from  this  court  that  a 
judgment  in  the  action  in  the  foreign  court 
should  establish  bis  right  to  share  in  the  assets 
here.  It  is  for  the  court  which  has  taken  the 
assets  of  as  insolvent  into  its  hands  for  distribu- 
tion and  for  that  court  alone  to  determine  who 
its  creditors  are  and  what  is  due  to  them  re- 
spectively." 

The  last  statement,  that- it  is  for  the  court 
to  determine  what  Is  due  to  them,  must  here 
be  taken  with  reference  to  and  subject  to  the 
overriding  provision  of  the  United  States 
statute,  as  already  explained.  Going  on,  the 
court  says : 

"As  we  have  said,  it  may  in  its  discretion 
leave  that  issue  to  be  determined  by  another 
court.  Lowell,  Bankruptcy,  |  209.  But  in 
the  absence  of  an  order  to  that  effect  the  subse- 
quent judgment  binds  the  insolvent  and  not  the 
assignee  or  receiver  of  the  assets  of  the  insol- 
vent as  representative  of  the  insolvent's  general 
creditors.  In  the  case  at  bar  no  order  has  been 
made  authorizing  the  receiver  to  submit  to  courts 
of  other  jurisdictions  the  question  whether  the 
petitioners  now  before  us  were  creditors  of  the 
defendant  corporation.  •  •  •  If  it  is  a  fact 
that  the  receiver  has  in  fact  (although  not  au- 
thorized so  to  do)  contested  one  or  more  of 
these  27  claims  in  the  courts  of  another  state  to 
final  judgment,  there  is  nothing  to  prevent  this 
court  from  entering  an  order  nunc  pro  tunc 
submitting  the  question  so  litigated  to  that  court 
and  allowing  the  judgment  so  obtained  to  be 
proved  so  far  as  it  covers  a  debt  or  a  disability 
benefit." 

Here  Is  the  clearest  recognition  of  the 
power  of  the  court  of  receivership  by  any 
proper  order  to  delegate  to  any  other  Juris- 
diction the  right  to  determine  the  extent  and 
validity  of  claims  against  the  fund  in  its 
bands,   and   th»   Massachusetts  court  even 


goes  so  far  as  to  say  that,  after  It  has  al- 
ready been  done  by  the  receiver  without  or- 
der, there  is  nothing  to  prevent  the  court 
from  passing  a  retroactlTe  order  which  will 
adopt  and  confirm  the  results  that  have  fol- 
lowed the  receivers'  unanOiorlzed  action  in 
Utlgatlng  in  foreign  Jurisdlctloiis.  And  this 
case  goes  far  beyond  the  requirements  of  the 
present  case,  quite  independently  of  the  act 
of  Congress,  because  we  have  the  preUm- 
Inary  general  orders  of  the  court  and  the 
specific  order  as  to  the  compromise  Judg- 
ment upon  these  claims.  In  Odell  v.  Bat- 
terman,  223  Fed.  298, 138  C.  C.  A.  540,  Judge 
Bogers,  reviewing  the  authorities,  said : 

"It  was  therefore  within  the  discretion  of  the 
court  below  to  decide  whether  it  would  deter^ 
mine  for  itself  the  right  which  the  applicant  as- 
serts against  the  premises  which  the  court  hu 
taken  into  its  possession,  or  would  allow  the 
questiw  to  b»  litigated  elsewhere." 

Judge  Rogers  also  cites  with  approval 
from  34  Cyc.  419: 

"Generally  it  is  considered  to  be  a  matter 
within  the  discretion  of  such  court  (court  of 
the  receivership)  whether  it  will  determine  for 
itself  all  claims  for  or  against  the  receiver  or 
will  allow  them  to  be  litigated  elsewhere,  and 
the  latter  is  usually  done  when  the  issues  can  be 
more  conveniently  tried  in  the  place  where  the 
facts  arise  and  the  venue  bdongs." 

[I]  For  another  reason  of  objection  the  re- 
ceiver and  creditors  most  strenuously  insist 
that  the  doctrine  of  res  Judicata  la  a  perfect 
defense  to  the  present  application  and  that 
the  denial  by  the  superior  court  on  January 
24,  1913,  of  the  application  of  January  11, 
1913,  for  permission  of  the  applicants  to 
intervene  and  present  their  claims  for  allow- 
ance, unappealed  from,  settled  the  rights  of 
the  applicants  once  for  all.  They  say  that 
the  present  application  is  in  substance  no 
more  than  a  renewal  of  the  application  then 
denied.  It  is  therefore  necessary  to  examine 
these  applications  somewhat  closdy  and  in 
view  of  the  facts  of  the  case.  The  orl^nal 
application  is  in  substance  the  ordinary  cred- 
itors' application  for  an  extension  of  time 
In  which  to  intervene^  and  to  submit  his 
claim  to  the  court  for  allowance,  whldi 
means  for  determination  by  the  court  as  to 
its  amount  and  validity,  and  for  an  order  to 
have  the  claim  so  determined  allowed  to 
participate  in  the  assets.  The  fact  of  the 
prior  orders  of  court  In  the  premises  was 
then  unknown  to  the  applicants.  The  statute 
upon  which  the  claim  was  based  was  not 
adverted  to  or  counted  upon,  and  under  the 
finding  of  facts  concerning  that  hearing  does 
not  appear  to  have  had  the  attention  of  the 
court  or  counsel.  Neither  the  application  for 
nor  the  order  of  June  25,  1912,  call  atten- 
tion to  the  statute  or  its  exclusive  Jurisdic- 
tional feature.  It  does  not  api)ear  upon  the 
face  of  the  application  that  the  claim  is 
founded  upon  any  Judgment  whatever.    No 
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reference  is  made  to  tbe  oompromlse  order, 
nor  does  It  appear  that  any  report  of  tbe 
conclusion  of  the  Utigatlcm  bad  been  made 
to  the  court  No  sach  r^wrt  had  in  fact 
been  made.  There  is  an  allegation  tbat  the 
receiver  and  the  claimant  had  agreed  npon 
the  amount  due,  and  that  the  applicants  had 
no  knowledge  of  the  recelversblp  until  Jan- 
narr  3,  1913,  and  that  they  never  had  any 
notice  for  presentation  of  claims,  and  that 
upon  notice  of  such  receivership  they  proceed- 
ed with  all  diligence  to  get  their  claims  be- 
fore the  court  It  appears  clearly  enough 
from  all  tbe  attmdant  facta  ai^earlng  in 
the  finding,  and  indeed  by  inference  in  tbe 
application  itself,  that  tbe  allegation  that 
the  compromise  of  the  claim  was  done  by 
authority  of  the  receivers  must  be  construed 
as  a  statement  of  a  fact  first  known  to  the 
applicants  after  tbe  receivers  had  stated  to 
them  on  or  about  January  3,  1918,  that  they 
had  conducted  the  defense^  and  not  as  a 
statement  that  at  the  time  of  the  compromise 
and  Judgment  the  applicants  knew  of  tbe  re- 
cdvershlik 

np<m  these  fhcts  the  application  of  Janu- 
ary 11,  1913,  can  only  be  regarded  as  an  ap- 
idlcatlon  of  a  creditor  for  an  extension  of 
time  In  ■which  to  intervene  and  present  his 
claim.  As  such,  it  was  within  the  Judicial 
dlscretlcm  of  tbe  court  to  grant  or  deny,  and 
It  was  denied.  The  etTect  of  the  denial  is  not 
to  be  extended  beyond  the  scope  of  tbe  appli- 
cation, and  when,  as  the  finding  shows,  upon 
the  bearing,  and  not  until  then,  the  appli- 
cants were  first  informed  of  the  orders  of 
court,  that  information  then  given  did  not 
enlarge  the  scope  of  the  application.  The 
applicants,  Instead  of  attempting  to  amend 
and  change  the  nature  of  tbeir  application, 
preferred  to  pass  it  and  bring  a  new  and 
more  specific  application  setting  up  their 
exact  claim.  The  applicants  had  in  fact  mis- 
taken the  true  nature  of  their  claim.  They 
were  not  then  simply  creditors  holding  claims 
to  be  liquidated  by  the  court  of  the  receiver- 
ship, but  Judgment  creditors  holding  Judg- 
ments, authorized  by  tbe  court  of  the  receiv- 
ership, for  claims  liquidated  by  the  court 
which  had  the  power  to  Judicially  determine 
their  amount,  and  which  had  fully  accrued 
under  the  statute  in  question  prior  to  the 
appointment  of  the  receivers  and  were  there- 
fore at  that  time  vaUd  and  existing  claims. 
In  denying  the  applications  the  court  did  not 
pass  beyond  tbe  scope  of  the  applications, 
which,  through  clear  mistake  of  fact,  ex- 
plainable by  the  very  specific  directions  of 
the  receivers  to  their  counsel  in  the  Arizona 
suit  not  to  disclose  the  existence  of  receiver- 
ship proceedings,  led  the  applicants  to  state 
claims  of  a  very  dUferent  nature  from  those 
they  in  fact  bad  or  at  the  time  even  sup- 
posed they  had.  The  pending  applications 
Ket  out  tbe  material  facts  of  ttie  Arizona  suit 
the  special  condition  of  the  bond  under  the 
statute,  the  pendency  <a  the  action  at  the  i^ 


polntment  of  the  reoelTers,  its  defense  by  tbe 
receivers,  its  postpcMiement  from  time  to  time 
upon  the  request  of  the  receivers'  counsel, 
the  stipulation  for  Judgment,  tbe  final  judg- 
ment authorized  and  agreed  to  by  tbe  receiv- 
ers, that  the  receivers  had  not  reported  said 
Judgment  to  the  court,  and  that  no  distri- 
bution of  the  assets  of  the  indemnity  compa- 
ny bad  yet  been  made.  The  prayer  for  relief 
(Including  the  claim  for  a  preference  which 
has  been  abandoned)  is  that  tbe  receivers 
report  the  claim  as  evidenced  by  the  Arizona 
Judgment  as  a  claim  duly  presented  and  al- 
lowed and  that  they  participate  in  dividends 
to  general  creditors.  This  is  a  claim  which 
the  court  has  not  had  before  it,  and  the  de- 
nial of  such  a  dalm  would  upon  the  facts 
have  been  a  clear  abuse  of  discretion.  It 
is  inconceivable  tbat  the  court  could  have 
ignored  Its  own  orders  and  repudiated  the 
Judgment  resulting  from  Oiem.  The  court 
In  Its  denial  of  the  application  of  January 
11,  1913,  did  not  adjudicate  the  question 
whether  the  applicant's  claims  had  been 
merged  in  a  Judgment  under  such  a  statute 
and  under  such  orders  of  tbe  court  and  con- 
duct of  the  receivers  that  they  had  become 
definitely  established  and  allowed  claims 
against  the  estate  in  the  receiver's  hands, 
requiring  only  to  be  reported  and  listed  upon 
the  records  of  the  court  of  the  receivership 
as  allowed  claims  entitled  to  participate  in 
tbe  assets.  The  doctrine  of  res  Judicata  does 
not  apply. 

The  law  with  reference  to  claims  arising 
under  this  statute  was  not,  in  1912,  as  well 
settled  as  it  is  at  the  present  time,  and  the 
receivers  were  apparoitly  in  good  faith  at- 
tempting to  save  every  point  to  protect  the 
fund.  It  appears  very  dearly  from  the  cor- 
resi>ondence  between  the  receivers  and  their 
counsel  conducting  the  suits  that  during  all 
tbe  time  prior  to  May  23,  1912,  the  receivers 
were  negotiating  settiement  upon  the  theory 
that  these  claims,  If  compromised,  would  be 
allowed  as  other  compromised  claims  bad 
been  by  stipulation  agreed  to  be  allowed,  and 
in  a  letter  of  April  29,  1912,  said: 

"If  such  compromise  i*  made  we  will  expect 
to  b«  ia  a  position  to  get  the  claims  allowed  by 
the  court  for  this  amount  irrespective  of  the 
fact  that  the  time  limited  for  presentation  has 
now  expired;" 

— and  in  the  same  letter  estimated  the  divi- 
dend at  20  to  40  per  cent 

It  further  appears  that  after  negotiations 
were  under  way  the  attitude  of  the  receivers 
was  changed  with  reference  to  these  claims, 
and  that  this  change  was  due  to  tbe  decision 
in  People  v.  Metropolitan  Surety  Co.,  205  N. 
T.  135,  98  N.  Q  412,  Ann.  Cas.  1913D,  1180, 
decided  April  2, 1912,  and  referred  to  by  the 
receivers  in  a  letter  of  May  23,  1912.  The 
decision  in  this  case  was  construed,  and  per- 
haps fairly  so,  as  holding  that  the  claims  in 
the  present  case  htid  not  accrued  and  be- 
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come  absolute  at  the  time  of  the  Instttutlon 
of  the  receivership  because  the  claimants  had 
not  recoTered  any  judgment  before  the  ap- 
pointment of  the  receivers,  and  that  under 
the  statute  In  question,  no  Judgment  having 
been  rendered,  the  claims  were  contingent, 
and  therefore  not  properly  provable  or  allow- 
able as  against  the  assets  in  the  receiver's 
hands.  With  this  idea  in  view,  the  receivers 
were  specially  careful  that  the  stipulation 
should  not  in  terms  bind  the  fund  In  their 
hands.  As  tending  to  support  the  view  of 
the  receivers,  it  was  held  In  People  v.  Metro- 
politan Surety  Co.,  211  N.  Y.  107,  105  N.  B. 
99,  that  under  the  statute  in  question  a  claim 
was  conditional  and  not  absolute  until  a 
Judgment  establishing  the  amount  and  validi- 
ty of  the  claim  had  been  obtained  and  pre- 
sented to  the  receivers.  Finally,  in  Matter 
of  Empire  State  Surety  Co.,  216  N.  Y.  273, 
110  N.  El  610  (19i6),  in  a  case  arising  under 
this  same  statute,  there  was,  among  others, 
this  question  certified  to  the  court  of  ap- 
peals: 

"Did  the  procurement  of  judgments  against 
the  Empire  State  Surety  Company  la  the  Unit- 
ed States  District  Court  after  the  date  of  the 
liquidation,  to  wit,  December  16,  1912,  in  ac- 
tions regularly  begun  before  that  date,  entitle 
the  claimants  recovering  such  judgments  to 
share  Id  the  assets  of  said  surety  company  in  the 
hands  of  the  superintendent  of  insurance  as 
IJquidatorr 

It  appears  that  the  superintendent  of  In- 
surance had  rejected  these  claims  as  con- 
tingent But  the  Court  of  Appeals  held  that 
these  claims  were  certain  and  absolute  at  the 
date  of  the  entry  of  the  order  of  liquidation. 
The  court  proceeded  to  distinguish  and  ex- 
plain the  decision  above  referred  to  in  211 
N.  Y.  107,  106  K.  B.  99,  and  answered  the 
question  certified  to  It  in  the  affirmative. 
The  facts  In  the  case  in  216  N.  T.  are,  so  far 
as  the  pend^icy  and  Institution  of  the  action 
is  concerned,  exactly  as  tn  the  case  now  un- 
der consideration.  It  is  not  now  claimed  that 
the  cause  of  action  of  the  respective  claim- 
ants had  not  accrued  at  the  time  of  the  re- 
ceivership^ but  this  is  apparently  because 
the  principle  derived  from  the  case  in  the 
205th  N.  Y.  is  not  now  held  applicable  to 
a  situation  like  the  present,  and  these  cases 
are  referred  to  rather  as  probably  explain- 
ing the  action  of  the  receivers  back  in  1912 
and  before  the  legal  situation  of  claimants 
under  this  statute  had  become  authoritative- 
ly settled.  Our  own  court  has  since  1912 
clearly  stated  the  kind  of  claims  that  are  to 
be  considered  as  accrued  and  not  contingent 
and  therefore  capable  of  presentation  to  a 
receiver.  Bridgeport  v.  iStna  Indemnity  Co., 
91  Conn.  197,  99  Att.  666. 

It  is  also  to  be  noticed  that  the  decisions 
interpreting  the  act  of  Congress  in  question 


were  all  rendered  after  the  appointment  of 
the  receivers  and  after  the  receivers  had  un- 
dertaken the  def^ise  of  the  Arizona  actlra. 

The  superior  court  Is  advised  to  rmder 
Judgment  for  the  claimants,  directing  the  re- 
ceiver to  enter  and  list  the  claims  of  the  re- 
spective claimants  for  the  amounts  evidenced 
by  their  Judgments,  upon  the  list  or  schedule 
of  claims  presented  and  allowed  and  entitled 
to  share,  according  to  the  nature  of  the 
claims,  but  not  as  preferred  claims,  In  the 
assets  which  may  be  in  the  receiver's  hands 
for  distribution. 

No  costs  in  favor  of  either  party  wUl  be 
taxed  in  this  court 

In  this  opinion  the  other  Judges  concurred. 


MACDONALD,   Ins.  Com'r,  v.  .SSTNA  IN- 
DEMNITY CO. 

Application  of  HUSBANDS. 

(Supreme  Court  of  Errors  of  Connecticut 
Jan.  30,  1919.) 

1.  Receivxbs    «=»150  —  CtAnts  —  Dkmub- 
BEB— Allegation  or  Tact  as  Gsocnd. 

Ground  of  demurrer,  to  application  for  or- 
der directing  receiver  to  list  as  valid  claim 
against  his  company,  that  period  of  limitation 
for  presentation  of  claims  expired  on  a  given 
date,  was  merely  an  allegation  of  fact 

2.  Recbivers   ®=5l49  —  Pbovablb  Claim  — 
Unliquidated  Chabactbb. 

Claim  of  receiver  of  building  trust  company 
against  receiver  of  indemnity  company,  suret; 
on  bond  of  trustee  by  general  assignment  for 
building  trust  company,  held  provable  on  date 
of  appointment  of  receiver  of  indemnity  com- 
pany, though  unUquidated. 

3.  Receivebs      iS=>149  —  Recoonitioii    or 
Claiu— Defense  of  Fobeiqn  Action. 

Where  receiver,  acting  under  authority  of 
appointing  court  in  his  own  name  as  receiver, 
or  his  compansr'B  name,  as  allowed  by  Gen.  St 
1918,  i  WSS,  undertakes  in  another  juriadie- 
tion  defense  of  action  against  hia  company,  he 
recognizes  claim  sued  on  as  properly  before  him 
as  receiver,  and  is  bound  by  result  of  litigatioii ; 
undertaking  defense  constituting  election  to  liq- 
uidate claim  in  foreign  jurisdiction,  and 
amounting,  In  equity,  to  a  presentation  of  the 
claim, 

4.  Receivebs   «=»149— Defbrsb  ot  Acnon— 
Fbeskntation  of  Claim. 

If  claim  against  company,  accrued  before  re- 
ceivership, had  been  litigated  aild  reduced  to 
judgment  in  court  of  receivership,  no  objection 
could  have  been  taken  by  receiver  because 
claim  as  finally  allowed  had  taken  form  of 
judgment  and  same  result  follows  where,  in  ac- 
tion pending  on  his  appointment  receiver,  aa- 
thorized  by  appointing  court  steps  in  and  de- 
fends to  final  judgment ;  such  action  by  the  re- 
ceiver amounting  in  equity  to  a  presentation  of 
the  daim. 


^sFor  other  cases  see  same  topic  and  KET-NUMBBR  la  all  Key-Kumbered  Digests  and  Indsns 
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Appeal  from  Superior  Court,  Hartford 
County;  liodea  F.  Bnrpee,  Judge. 

Ai^Ilcatlon  by  Glp  Husbands,  recMTer  of 
Qie  Padncah  Building  lYnst  Company,  for 
order  directing  the  receiver  of  the  ^tna 
Indemnity  Company  to  list  a  claim  as  valid 
against  the  company.  Demurrer  to  the  ai>- 
pllcation  was  sustained,  and  Judgment  ren- 
dered for  defendant  dismissing  the  appllca- 
ti<m,  from  which  applicant  appeals.  Judg- 
ment set  aside  for  error,  and  cause  ronanded. 

See,  also,  106  Atl.  331,  and  106  Att.  470. 

AppUcatioD  for  an  order  directing  the  re- 
ceiver to  list  a  certain  claim  as  a  valid  dalm 
against  the  .^tna  Indemnity  Company  and 
entitled  to  jwrtlcipate  la  the  assets  of  said 
company,  brought  to  and  tried  by  the  su- 
perior court  in  Hartford  county,  Burpee, 
J.,  upcHi  demurrer  to  the  application.  The 
court  sustained  the  demurrer  and,  upon  fail- 
ure of  the  applicant  to  plead  over,  rendered 
judgment  for  the  defendant,  dismissing  the 
application,  from  which  the  applicant  ap- 
pealed. Error;  cause  remanded  to  be  pro- 
ceeded with  according  to  law. 

The  8iq;>licati<m  from  the  denial  of  which 
this  appeal  is  taken  alleges  the  foUovring 
material  facts,  to  wit:  On  or  about  April  16, 
1901,  the  ^tna  Indemnity  Oomiiany  executed 
a  surety  bond  for  $10,000  as  surety  for  one 
Caldwell,  who  was  trustee  by  general  assign- 
ment for  the  Paducah  Building  Trust  Com- 
pany, of  Paducah,  Ky.,  under  the  provisions 
of  the  Kentucky  statute.  Said  Caldwell,  trua- 
tee,  converted  funds  of  the  company  to  his 
own  use,  and  in  1903  suit  was  brought  against 
bim  as  principal,  and  the  indemnity  com- 
pany as  surety,  together  with  another  surety 
company  which  was  also  on  his  bond,  in  the 
circuit  court  for  McCrac&en  county,  Ky.,  to 
■recover  on  said  bond.  The  indemnity  compa- 
ny defended  said  action,  confessed  the  lia- 
bility, but  denying  any  mlsappropriatiou  of 
the  assets  by  Caldwell.  On  March  11,  1809, 
judgment  was  rendered  in  said  action  against 
the  two  defendants  jointly  for  $3,365.74.  All 
tbe  parties  to  this  action  appealed,  but  the 
appeals  were  not  pursued  at  the  time,  and 
said  Judgment  was  paid ;  the  indemnity  com- 
pany va.ying  one-half,  amounting  to  $1,687.87. 

The  present  applicant,  Glp  Husbands,  was 
made  receiver  of  the  Paducah  Company,  and 
on  August  20,  1910,  under  the  provisions  of 
the  Kentucky  statute,  instituted  an  appeal 
to  the  Kentucky  Court  of  Appeals  from  said 
Judgment  rendered  In  1909.  On  November 
4,  1910,  the  indemnity  company  instituted  a 
cros»-appeal  niton  that  Judgment.  One  Moc- 
quot,  a  lawyer  In  Paducah,  represented  the 
indemnity  company  in  the  trial  court,  and 
upon  the  appeal.  On  January  7,  1911,  and 
while  said  appeal  was  pending,  the  indemnity 
company  was,  by  the  superior  court  in  Hart- 
ford county,  placed  in  the  hands  of  a  receiv- 
er, wblch  receivership  still  continues.  Nei- 
ther the  applicant  nor  his  counsel  were  ever 
105A.-31 


Informed  of  the  receivership  of  the  Indemnity 
company  by  its  counsel  or  by  the  receivers 
and  never  knew  anything  of  said  receivership 
or  of  any  proceedings  therein  until  early  in 
1916.  On  or  about  June  11,  1911,  the  Ken- 
tucky Court  of  Appeals  reversed  the  Judg- 
ment of  the  trial  court  and  remanded  the 
case  for  a  new  triaL  On  December  4,  1915, 
final  Judgment  was  rendered  against  the  in- 
demnity company  for  $8,217.13  with  6  per 
cent.  Interest  thereon  from  the  date  of  Judg- 
ment. The  indonnity  company  took  an  ap- 
peal from  that  Judgment,  but  never  prosecut- 
ed the  same  to  effect,  and  the  time  for  appeal 
has  expired,  and  such  Judgment  is  still  in 
full  force  and  unpaid. 

The  ai^licant  further  alleges  that,  by  rea- 
son of  the  p^idency  of  said  action  against 
the  indemnity  company  in  the  courts  of  Ken- 
tucky at  the  time  of  the  appointment  of  the 
receivers  of  that  company,  they  had  full 
knowledge  and  notice  of  the  existence  of  said 
claim  against  said  company ;  that  after  th^r 
appointment  said  receivers  continued  the  de- 
fense of  that  action  through  their  Kentucky 
counsel,  though  in  the  name  of  the  JStna  In- 
demnity Oompany  and  not  of  the  receivers; 
that  the  applicant  was  never  Informed  nor  did 
he  ever  have  notice  of  the  appointment  of  the 
receivers  of  the  .Etna  Indemnity  Company 
or  of  the  time  limited  by  this  court  for  the 
presentation  of  claims  against  said  receivers, 
and  had  no  knowledge  of  the  same  until  the 
present  year  (1916);  that  said  action  was 
prosecuted  by  the  applicant  in  the  Kentucky 
courts  In  good  faith  for  several  years  in  the 
expectation  that  a  Judgment  obtained  against 
the  £tna  Indemnity  Company  would  be  valid 
and  binding  upon  it;  and  finally  that  no 
prejudice  has  resulted  to  the  receivers  of 
the  .^tna  Indemnity  Company  or  to  the  cred- 
itors of  that  company  by  reason  of  the  failure 
of  the  applicant,  due  to  his  ignorance  of  the 
appointment  of  said  receivers,  to  present  said 
claim  formally  to  said  receivers.  Continuing, 
it  is  alleged  that  the  receiver  of  the  iEtna 
Indemnity  Conynny  now  refuses  to  enter- 
tain the  claim  of  the  applicant  upon  the 
ground  that  the  same  has  not  been  formally 
presented  to  the  receiver,  that  it  is  now  too 
late  to  present  it,  and  upon  the  further  ground 
that  a  Judgment  rendered  after  the  appoint- 
ment of  the  receivers  is  not  binding  upon 
and  is  no  basis  for  a  claim  against  said 
receivers.  The  applicant  then  states  his 
claims,  and  for  relief  requests  the  court  to 
pass  an  order  authorizing  and  directing  the 
receivers  of  the  iEtna  Indemnity  Company 
to  list  said  claim  in  the  amount  spedOed  in 
said  Judgment  as  a  valid  claim  against  the 
^tna  Indemnity  Company,  and  that  said 
claim  may  participate  as  a  general  claim  in 
the  distribution  of  the  assets  of  that  com- 
pany, or  for  such  other  and  further  relief  as 
to  this  court  shall  seem  proper. 

The  receiver  filed  his  demurrer  to  said  ap- 
plication, and  for  reasons  of  demurrer  al- 
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leged:  (1)  The  time  limited  by  this  court 
for  presentation  of  claims  expired  January 
1,  ldl2.  (2)  It  appears  that  the  claimant  did 
not  present  any  claim  within  the  time  limited 
to  your  receiver  and  has  never  presented 
any  claim  nor  obtained  an  extension  of  time 
for  so  doing.  (3)  It  appears  that  the  claim 
Itself  Is  based  solely  upon  and  consists  of 
a  judgment  rendered  in  a  Kentucky  court  on 
December  4,  1915,  anu  subsequent  to  the  ap- 
pointment of  a  receiver  in  these  proceedings. 
(4)  It  appears  that  on  January  7,  1911,  the 
date  of  the  appointment  of  the  receiver  in 
tills  action,  the  claim  had  not  accrued,  but 
vras  absolutely  contingent,  and  therefore  not 
provable  for  a  dividend  in  these  proceedings, 
if  presented,  received,  or  listed.  This  demur- 
rer was  sustained  by  the  court  and  Judgment 
rendered  thereon  dismissing  and  disallowing 
said  claim.  It  was  agreed  upon  the  argument 
that  the  records  of  the  receivership  would 
show  that  on  January  18, 1911,  the  court  au- 
thorized the  receiver  to  continue  the  defense 
of  actions  pending  in  other  states  against 
the  Mtiia.  Indemnity  Company,  of  which 
there  were  a  large  number,  and  also  that  the 
extended  order  of  limitation  for  the  presen- 
tation of  claims  expired  January  1,  1912. 

iJewis  Sperry  and  Harry  W.  Reynolds,  both 
of  Hartford,  fi>r  appellant 

J.  Bimey  Tuttle,  of  N&w  Haven,  for  ap- 
pellee. 

6AOBR,  J.  (after  stating  the  facts  as 
above).  [1]  This  appeal  involves  the  question 
of  the  correctness  of  the  ruling  of  the  trial 
court  sustaining  the  demurrer  to  the  appli- 
cation. The  first  reason  of  demurrer,  to  wit, 
that  the  period  of  limitatloa  for  presentation 
of  claims  expired  January  1,  1912,  is  but  an 
allegation  of  fact.  As  this  was  admitted  to 
be  true  upon  the  argnmoit,  it  will  be  assum- 
ed so  far  as  necessary  in  considering  the 
other  causes  of  demurrer. 

[2]  The  fourth  cause  of  demurrer,  which 
in  logical  order,  should  be  examloed  first,  is 
that  on  January  7,  1911,  the  date  of  the  ap- 
pointment of  the  receiver  in  this  action,  the 
claim  of  the  applicant  had  not  accrued,  but 
Was  absolutely  contingent,  and  therefore  not 
provable  for  a  dividend  in  these  proceedings. 
This  claim  is  eftectually  answered  in  Bridge- 
port V.  -Etna  Indemnity  Oo.,  91  Conn.  197,  99 
Atl.  56&  The  authorities  are  there  ex- 
haustively examined,  and  the  distinction  be- 
tween a  contingent  and  an  unliquidated  claim 
is  clearly  pointed  out  That  was  a  case  of  a 
bond  given  by  the  Indemnity  company,  and 
the  court  said: 

"The  event  whose  happening  was,  by  the 
terms  of  the  contract,  to  constitute  a  breach  of 
it,  and  create  a  consequent  liability  for  the  re- 
sulting damage  to  the  city,  occurred  some 
months  prior  to  the  receivership  proceedings, 
and  that  the  [indemnity]  company's  liability 
thereby  became  an  accrued  and  absolute  one  re- 


maining to  be  liquidated  only.    It  wii  there- 
fore provable  in  the  receivership  proceeding*." 

In  the  present  case  the  contiogency  which 
fixed  the  liability  of  the  ludemnity  company 
liappened  in  1903,  when  Caldwell,  the  prin- 
cipal on  the  lx>nd,  de&ulted  and  f&iled  upon 
legal  order  to  account  and  turn  over  to  the 
applicants  the  assets  he  should  have  had  on 
band.  At  tliat  time  the  obligation  became  ab- 
solute and  the  right  of  action  accrued.  Suit 
was  at  once  brought,  and  this  suit  was  pend- 
ing when  the  receiver  was  appointed.  The 
liability  was  admitted  by  the  indemnity  com- 
pany, and  all  that  remained  was  an  accoont- 
ing  to  determine  the  amount  of  Oaldwell's 
shortage,  and  thus  determine  the  exact 
amount  due  from  the  Indemnity  compan; 
to  tha  estate  in  the  hands  of  the  recover. 
The  claim  was  then,  upon  January  7,  1911, 
provable  for  a  dividend.  The  Bridgqwrt 
Case  is  so  recent  and  so  thorough  in  its  dis- 
cussioor  of  what  are  and  what  are  not  ac- 
crued claims,  that  further  citation  of  authori- 
ties is  unnecessary  In  this  Jurisdiction.  At- 
tention should,  however,  be  drawn  to  the  fact 
that  the  present  case  is  stronger  for  the 
claimant  than  was  the  Bridg^tort  Case,  for 
the  latter  case  Involved  the  liquidation  of 
future  dtonages,  wliile  in  the  present  case 
all  the  damage  had  accrued  prior  to  the 
bringing  of  the  original  action  in  Kentucky 
in  1903  and  more  than  sevm  years  prior  to 
the  receivership. 

[3]  The  second  reason  ot  demurrer  is  that 
the  claimant  did  not  present  to  the  receiver 
any  claim  wltliln  the  time  limited  by  order 
of  the  court  and  has  never  presented  any 
claim  or  obtained  any  extension  of  time  for 
so  doing.  Unlike  the  Dustin  Oase,  decided  at 
this  term  (MacDonald  v.  XtnSi  Indemnity 
Co.,  105  Atl.  470),  there  was  here  no  applica- 
tion to  the  court  for  an  order  of  compromise 
and  compromise  order  thereon,  and  there  Is 
no  federal  statute  that  controls  the  method  of 
liquidation.  The  present  case  stands  square- 
ly upon  the  effect  of  the  general  order  of  Jan- 
uary 18,  1911,  authorizing  the  receiver  to  de- 
fend actions  in  other  staces,  and  the  actual 
defense  of  this  action  by  the  receiver  throng 
counsel  employed  by  him  from  the  beginning 
of  the  receivership  to  the  date  of  final  judg- 
ment thereon,  December  4,  1915,  to  whldi  are 
to  be  added  the  allegations  as  set  oat  in  the 
aM>llcation  and  admitted  by  the  demurrer, 
that  the  applicant  never  was  Informed  tV 
the  receivers  or  their  counsel  of  the  exist- 
ence of  a  receiversiilp,  nor  had  he  such  knowl- 
edge until  after  final  Judgment  had  been  ren- 
dered in  the  Kentucky  case,  and  that  he  bad 
prosecuted  the  action  to  Judgment  In  good 
faith  supposing  that  the  Judgment  would  b* 
valid  and  binding  on  the  indemnity  company. 
The  receiver  is  the  officer  of  the  court  His 
action  within  the  scope  of  his  authority  is 
the  action  of  the  court  Tbe  applicaUoB 
shows  that  as  matter  of  f*ct  the  receiver, 
(vithln  the  time  limited,  had  full  knowledge 
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«t  this  claim  and  action,  and,  instead  of  with- 
drawing^  from  fartber  litigation  and  Inform- 
ing the  plalntm  of  the  receivership,  took 
cognizance  of  the  claim  by  causing  counsel  to 
cDDtlnue  the  defense  in  the  Koitncky  court 
under  bis  direction  and  control,  though  In 
the  name  of  the  indemnity  company,  and  he 
did  this  under  authority  of  the  order  of  the 
court  which  appointed  him.  It  is  not  to  be 
soppoaed  that  an  order  of  this  character,  and 
actitm  under  it,  are  entitled  to  be  or  will  be 
pennltted  to  be  given  the  effect  of  a  trap 
for  the  Ignorant  or  the  unwary  calculated 
to  shut  out  claimants  who  may  have  assumed 
that  when  the  receiver  comes  to  defend  her 
does  so  because  he  has  knowledge  of  and 
recognizes  tlie  existence  of  the  claim  as  fully 
u  though  it  were  formally  presented,  and 
elects  to  contest  it  In  the  court  in  which  it 
Is  bdng  litigated  upon  his  appointment  rather 
than  transfer  the  litigatloD,  which  oftentimes 
would  be  attendant  with  great  inconvenience 
to  the  receiver  as  well  as  to  the  defendants, 
to  his  home  court  The  sound  and  fair  rule, 
which  misleads  no  claimant  and  gives  away 
no  right  of  the  receivership  or  its  creditors; 
moat  be  and  is  that  where  a  receiver,  acting 
onder  the  authority  of  the  court  of  his  ap- 
pointment, either  in  his  own  name  as  receiver, 
or  in  the  name  of  the  corporation,  undertakes 
In  other  Jurisdictions  the  defense  of  actions 
pending  against  the  corporation  of  which  he 
is  the  receiver,  such  receiver  must  be  held  to 
have  recognized  the  claims  against  which  he 
Is  defending  as  properly  before  him  as  re- 
ceiver and  must  be  bound  by  the  result  of 
sodi  litigation.  Unless  such  is  the  rule,  the 
expenditure  of  the  funds  of  the  receivership 
In  litigating  and  the  action  ot  the  receiver 
in  defending  are  without  meaning.  The  un- 
dertaking of  the  defense  of  an  action  pending 
in  another  state  imder  the  authorization  of 
the  home  court  constitutes  an  election  to 
liquidate  the  claim  in  the  foreign  Jurisdic- 
tion ;  and  it  matters  not  that  this  defense  is 
conducted  in  the  name  of  the  corporation, 
as  allowed  by  the  statutes  (section  6083).  The 
qnestlons  of  presentation  of  claims  and  litiga- 
tion in  the  name  of  the  corporation,  without 
disclosing  the  ffcct  of  the  receivership,  are 
fnlly  discussed  in  the  opinion  in  the  Dustin 
application  above  moitioned.  which  Is  decid- 
ed at  the  same  time  as  the  present  case,  and 
that  opinion  is  referred  to  upon  these  points 
and  need  not  be  here  repeated.    Equitably, 


the  claim  must  be  deemed  to  have  been  pre- 
sented when  the  receiver,  in  his  own  name  or 
in  the  name  of  fhe  corporation,  with  full 
knowledge,  undertook  the  defense  and  did  de- 
fend to  final  Judgment 
[4]  The  remaining  rees(»i  of  demurrer  is: 

"It  appears  that  the  daim  itself  is  based  sole- 
ly apcm.  and  consists  of  a  Judgment  rendered  in 
the  Kentucky  court  on  December  4,  1915,  and 
subsequent  to  the  appointment  of  the  receiver 
in  these  prooeedings." 

If  a  claim  which  had  accrued  before  the  re- 
ceivership had  been  litigated  and  reduced  to 
Judgment  as  it  might,  in  the  court  of  the  re- 
ceivership, as  in  the  Bridgeport  Case,  no  ob- 
jection could  have  been  taken  because  the 
claim  as  finally  allowed  had  taken  the  form 
of  «  judgment  The  same  result  must  fol- 
low where,  in  an  action  pending  at  the  ap- 
pointment of  the  receiver,  the  receiver,  au- 
thorized by  his  court,  steps  in  and  defends 
to  final  Judgment  If  the  view  Is  right  that 
such  action  in  equity  amounts  to  a  presenta- 
tion of  the  claim  and  the  defense  in  another 
Jurisdiction  is  authorized,  the  resulting  Judg- 
ment must  be  as  binding  as  though  obtained 
in  the  home  Jurisdiction.  The  court  of  the 
receivership,  in  the  absence  of  any  statutory 
regulation,  has  full  power  to  determine  how 
the  validity  or  amount  of  the  claim  may  be 
ascertained,  whether  by  itself  or  in  a  foreign 
Jurisdiction.  Ordinarily,  reasons  of  conven- 
ience will  determine;  Authorizing  the  re- 
ceivers to  contest  in  another  Jurisdiction  is 
In  no  sense  an  abandonment  of  its  Jurisdic- 
tion or  an  infringement  of  the  general  doc- 
trine that  the  court  of  the  receivership  has 
"full  and  exclusive  Jurisdiction  over  the  as- 
sets of  the  estate  within  the  limits  of  tlie 
state."  It  is  rather  a  delegation  of  power 
Just  as  valid  as  a  reference  to  a  committee 
of  its  own  choosing.  It  is  in  effect  a  tribunal 
of  its  own  choosing,  although  it  may  be  lo- 
cated in  another  Jurisdiction.  The  existence 
and  recognition  of  this  power  of  election  and 
delegation  is  fully  discussed  and  shown  in 
the  opinion  in  the  Dustin  Case,  to  which  ref- 
erence is  again  made  to  avoid  repetition.  No 
one  of  the  reasons  of  demurrer  is  valid,  and 
the  demurrer  should  have  been  overruled. 

There  Is  error,  the  Judgment  Is  set  aside, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law. 

In  this  opinion  the  other  Judges  concurred. 
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MANZIANO  et  al.  ▼.  PUBLIO  8BBVICB 
GAS  CO. 

(Supreme  Court  of  New  Jersey.    Nov.  29, 
1918.) 

1.  Masteb  AMD  Servant  «=»405(4)  —  Work- 
men's Compensation  Act— Coubsb  of  Em- 
fiaymen'f— clbcumstantiai,  evidknoe. 

In  an  action  under  the  Workmen's  Com- 
pensation Act,  the  servant's  death  may  be  de- 
termined to  have  resulted  from  an  accident,  and 
to  have  arisen  out  of  and  in  the  course  of  em- 
ployment, by  inferences  drawn  from  circum- 
stantial or  presumptive  evidence  alone. 

2.  Mabtbr  and  Servant  «s>405(4)— Scope  or 
Emflotvbnt— Evidence. 

Facts  proven  held  sufficient  to  warrant  an 
inference  that  the  servant  watchman,  guarding 
a  trench  where  gas  was  leaking,  met  bis  death 
from  asphyxiation  while  engaged  in  performing 
duties  assigned  by  the  master. 

8.  Evidence  «=»59  —  Death— Pbxsumftion— 
SinciDE. 
Where  a  person  it  found  dead,  the  pre- 
sumptions are  that  death  was  natural  or  acci- 
dental, in  the  absence  of  evidence  of  insanity, 
and  suicide  will  not  be  presumed. 

4.  Master  and  Servant  <Se9417(7)  —  Work- 
men's Compensation  Act  —  Findino  of 

FACT^AFraHMANOB. 

Where  the  trial  court  concluded  upon  a 
basis  of  rational  inference,  tantamount  to  legal 
proof,  that  a  servant's  death  arose  out  of  and 
in  the  course  of  his  employment,  Workmen's 
Compensation  Act,  |  18,  requires  an  affirmance 
of  the  judgment. 

Certiorari  to  Court  of  Common  Pleas,  Es- 
sex County. 

Petition  under  the  Workmen's  Compensa- 
tion Act  by  Josephine  Manzlano  and  others 
against  the  Public  Service  Gas  Compauy. 
The  trial  court  found  for  petitioner,  and  the 
company  brings  certiorari.    Affirmed. 

Argued  June  term,  1918,  before  PARKER 
and  MINTURN,  JJ. 

Harry  Heher,  of  Trenton,  for  plaintilTs. 
Leonard  J.  Tynan,  of  Newark,  for  defend- 
ant 

MINTURN,  J.  The  deceased  was  found 
dead  in  a  trench  in  the  city  of  Trenton 
wbi(^  he  had  been  employed  to  guard,  and 
had  been  guarding  during  the  night  Ue 
had  been  employed  by  defendant  in  another 
capacity  during  the  day,  and  was  put  to 
work  on  two  trenches  which  bad  been  dug 
by  defendant  in  an  effort  to  locate  leaks  in 
the  gas  main. 

The  following  facts  were  inferable  from 
the  testimony: 

The  gas  from  the  leaks  permeated  the  at- 
mosphere to  such  an  extent  that  the  odor  of 
gas  could  be  detected  half  a  block  distant. 


The  intensity  and  volume  of  escaping  gas 
made  standing  upon  the  ti-ench  embankment 
dangerous  to  employes.  The  moi  engaged  by 
day  at  work  in  the  trenches  found  existence 
there  uncertain  after  the  lapse  of  four  or 
five  minutes,  and  they  therefore  worked  in 
relays,  each  company  being  taken  out  after 
four  or  five  minutes  in  order  to  obtain  fresh 
air  by  walking  about,  when  they  were  taken 
back  to  relieve  the  men  who  bad  replaced 
them. 

The  maintenance  of  life  In  the  trenches 
was  Impossible  after  six  minutes  therein, 
and  the  inhalation  of  fresh  air  befoi-e  the 
expiration  of  that  period  of  time  alone  pre- 
served the  vitality  of  the  men.  Those  who 
worked  in  the  trenches  by  day  were  not  put 
to  work  there  at  night;  the  deceased  was 
put  to  work  there  with  instructions  to  guard 
the  trenches,  to  keep  the  guard -lights  upon 
the  embankments  continuously  lighted,  and 
generally  to  protect  the  trenches  from  incon- 
siderate use  or  obswvation  by  the  traveling 
public. 

To  assist  it  In  this  work,  the  defendant 
had  carefully  blockaded  the  trendies  by  an 
accumulation  of  dirt  excavated  therefrom, 
as  well  as  by  an  accumulation  of  paving  ma- 
terial from  the  surface  of  the  street  and  at 
each  end  by  a  temporary  barricade  of  plank- 
ing. Four  lighted  warning  lamps  were  sus- 
pended at  the  trenches,  and  those,  as  has 
been  observed,  the  deceased  was  expected  to  j 
watch  and  keep  lighted. 

The  decedent  had  been  seen  by  dty  pdice- 
men  several  times  during  the  night,  and  they     j 
spoke  to  him  of  the  coldness  of  the  night  and     ' 
the  need  of  an  overcoat     He  was  last  seen 
near  the  tren<a»es  by  a  patrolman  a  UtUe 
after  4  a.  m.,  and  he  was  not  seen  again  un-     I 
til  his  body  was  found  asphyxiated  in  the 
trench  atiout  6  a.  m.     He  was  found  in  a 
quasi   rising  posture,   nearly  on  his  kuees,     | 
with  liis  head  resting  against  the  embanl^- 
ment  as  though  engaged  In  an  effort  to  extri- 
cate himself.    When  he  was  discovered  one    ; 
of  the  planks  forming  the  barricade  was     ' 
down,  and  one  of  the  lamps  lay  unbroken  and 
extinguished  on  its  side  on  the  embankment 
The  cause  of  this  disorder  was  not  dlstiuctly    i 
in  evidence. 

The  petition  was  filed  against  defendant, 
under  the  provisions  of  the  Workmen's  Com-  j 
liensation  Act  (P.  L.  1911,  p.  134),  and  tbe 
trial  court  found  for  the  petitioner,  and  thU 
writ  was  allowed  to  review  the  correctness 
of  the  finding.  ' 

[1]  The  brief  of  the  defendant  sncdnctly 
places  the  issue  thus  presented  upon  the  in- 
sistence that —  i 

"The  trial  court  evidently  considered  that  tk« 
evidence  justified  the  inference  that  the  d«c*- 
dent's  death  was  accidental,  and  arose  oat  of 
and  in  the  course  of  his  employment;  bnt  m  i 
attempt  is  made  to  explain  why  the  eridenrt 
in  this  particular  case  justifies  the  inference. 
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The  argument  obrlonBljr  is,  and  the  btlet 
80  declares,  that,  "the  evidence  must  give  a 
substantial  support  to  the  finding."  If  by 
tbls  be  meant  that  there  must  be  direct  viva 
voce  testimony,  tending  to  show  the  manner 
In  which  the  deceased  met  his  death,  and 
Uiat  a  rational  Inference  cannot  be  drawn 
from  proved  facta  and  circumstances,  the 
contention  runs  counter  to  the  general  rules 
of  evidence,  and  to  the  doctrine  established 
by  the  adjudged  cases  In  this  jurisdiction. 
Circamstantlal  or  presumptive  evidence  has 
always  presented  a  basis  for  deductive  rea- 
soning In  philosophy  and  in  every  walk  of 
Ufe,  as  well  as  in  the  determination  of  legal 
qnestlons,  both  dvll  and  criminal. 

Referring  to  the  character  and  legal  con- 
clusiveness of  snch  evidence  as  a  basis  for 
the  solution  of  dvil  causes,  Mr.  Best  briefly 
bat  comprehensively  defines  it  as  "a  mere 
preponderance  of  probabilities,  and  therefore 
a  suflSdent  basis  of  decision."  1  Best  on 
Evidence,  18S ;  1  Greenleaf ,  15. 

It  is  this  preponderance  of  the  aggregate 
probaUlltleB,  JndtdaUy  termed  the  weight  of 
evidence,  which  famishes  the  legal  standard 
of  proof  In  dvll  causes.  Discussing  this  de- 
partment of  proof,  Blackstone  declares: 

"When  a  fact  cannot  itaelf  be  demonstrated, 
that  which  comes  nearest  to  proof  of  it  is  proof 
of  the  circumstances  necessarily  or  usually  at- 
tending it;  tills  proof  creates  a  presmnption 
vhich  is  relied  upon  till  the  contrary  is  prov- 
ed."  3  Blackstone,  371. 

Snch  presumptions  are  more  or  leas  Intui- 
tive, and  are  based  as  necessary  logical  de- 
doctions  and  generalizations  upon  the  com- 
mon experience  of  manMnd  from  conceded 
tacts. 

Treating  of  the  subject.  Prof.  Greenleaf 
says: 

"They  depend  upon  their  own  natural  force 
and  efficacy  in  generating  belief  or  conviction  in 
the  mind  as  derived  from  those  connectionB 
which  are  shown  by  experience,  irrespective  of 
any  legal  relations.  These  merely  natural  pre- 
■Dinptiona  are  derived  wholly  and  directly  from 
the  circomstances  of-  the  particular  case,  by 
means  of  the  common  experience  of  mankind, 
vithout  the  aid  or  control  of  any  rules  of  law 
whatever."    1  Greenleaf,  Evidence,  50. 

Further  analysing  the  snbjed:,  Mr.  Best  In 
his  treatise  states: 

"They  not  only  form  important  links  in  a 
chain  of  evidence  and  frequently  render  com- 
plete a  body  of  proof,  which  would  otherwise 
be  imperfect,  but  the  concurrence  of  a  large 
number  of  them  may  (each  contributing  its  in- 
dividual share  of  probability)  not  only  shift  the 
onus  probandi,  but  amount  to  proof  of  the  most 
convincing  kind."    2  Best  on  Evidence,  677. 

[2]  Explanations  may  be  ofFered  to  answer 
the  Inquiry  as  to  the  manner  in  whldi  the 
deceased  came  to  be  in  the  trench.  Witness- 
es testify  that  he  was  carefully  performing 
Us  duty  all  night  until  4.  o'clock  in  the 


morning,  and  therefore  we  may  assume  that 
be  never  left  the  scene  of  his  employment; 
a  presumption  emphasized  by  the  fact  that 
his  body  was  found  on  the  scene  of  Ills  work. 
The  plank  was  down,  the  earth  disturbed, 
and.  the  light  was  out,  and  a  reasonable  in- 
ference may  be  drawn  that,  ex  necessitate, 
inhaling  gas  all  night,  he  ai^roached  the 
trench  to  light  the  lamp,  or  to  do  some  other 
necessary  act,  when,  stupefied  by  the  noxious 
odor,  he  lost  his  balance  and  fell  Into  the 
hole,  and  was  unable  by  reason  of  the  stupe- 
faction to  extricate  himself  in  time  to  save 
his  Ufe. 

The  necessary  act  of  attending  to  a  call  of 
nature  apart  and  away  from  the  scene  of 
his  employment,  where  the  master  had  not 
furnished  the  necessary  accommodation  for 
the  purpose,  in  reaching  which  distant  place 
the  servant  was  killed  by  a  passing  train, 
was  held  not  to  be  so  disconnected  from  his 
employment  as  to  deprive  his  representative 
of  the  right  of  recovery.  Zabrlskie  v.  Erie 
B.  R.,  85  N.  J.  Law,  157,  88  Ati.  824,  aflirmed 
86  N.  J.  Law,  266,  »2  Att.  385,  L.  R.  A.'1916A, 
315. 

[31  In  such  an  envlronmeut  the  natural 
presumption  is  that  the  deceased  met  death 
while  engaged  in  his  occupation.  There  was 
no  evidence  that  between  4  and  6  o'clock  in 
the  morning  he  voluntarily  entered  the 
trench  for  any  purpose  Incompatible  with 
his  duty,  nor  was  there  evidence  that  he  was 
non  compos  or  abnormal  and  unable  to  ap- 
predate  and  realize  the  necessary  incidents 
of  the  danger  which  surrounded  him,  and  to 
guard  against  the  manifest  and  Inherent  per- 
ils of  which  he  was  enjoined  to  warn  the 
public.  In  the  alisence  of  proof  to  that  ef- 
fect, the  theory  of  suldde  must  be  eliminated 
from  the  case,  for  the  rule  seems  to  be  set- 
tled that  where  a  person  is  found  dead  the 
presumptions  are  that  his  death  was  natural 
or  accidental,  unless  the  evidence  shows  him 
to  have  been  Insane,  that  suldde  will  not 
be  presumed,  and  that  the  fact  of  death  In  an 
unknown  manner  creates  no  such  inresump- 
tion.  Germain  v.  Brooklyn  Life  Ins.  Co., 
26  Hun  (N.  7.)  604 ;  29  Oyc.  235,  and  cases 
dted. 

Illustrations  of  the  application  in  this  Ju- 
risdiction of  deductive  reasoning  from  dr- 
cumstantial  testimony  are  presented  in:  De 
Fazio's  Estate  v.  Goldschmldt  Co.,  87  N.  J. 
Law,  317,  95  AU.  549 ;  Bryant  v.  FisseU,  84 
N.  J.  Law,  73,  86  AtL  458;  Muzik  v.  Erie 
R.  R.  Co.,  85  N.  J.  Law,  129,  89  AtL  248. 

In  two  of  the  cases  cited  there  was  proof 
only  of  the  death  and  of  the  dangerous  en- 
vironment of  the  deceased,  which  furnished 
presumptive  or  circumstantial  testimony  of 
the  manner  of  death,  by  a  logical  process  of 
rational  Induction  based  upon  human  ex- 
perience, from  which  the  reasonable  Infer- 
ence of  the  existence  of  the  statutory  require- 
ments was  dedudble,  1.  e.,  that  death  arose 
out  of  and  In  the  course  of  the  employment 
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[4]  The  trial  court  having  thus  concluded 
upon  a  basis  of  rational  Inference,  tanta- 
mount to  legal  proof  of  the  fact,  the  eight- 
eenth section  of  the  Workmen's  Compensa- 
tion Act  (P.  L.  1911,  p.  134)  requires  the  af- 
firmance of  the  Judgment.  Bryant  v.  Flssell, 
supra;  Sexton  v.  Telegraph  Co.,  84  N.  J. 
Law,  85,  86  AU.  451. 

We  have  examined  the  exceptions  to  the 
court's  rulings  upon  disputed  testimony,  and 
have  concluded  that  the  admission  or  rejec- 
tion of  the  testimony  under  the  well-settled 
rule  applicable  to  that  character  of  proof 
was  entirely  discretionary.  Alcott  v.  Public 
Service  Co.,  78  N.  J.  Law,  482,  74  Atl.  499,  38 
L.  R.  A.  (N.  S.)  1084,  138  Am.  St.  Rep.  619. 

The  Judgment  will  therefore  be  affirmed. 


BEHR  v.  HURWITZ  et  al.    (No.  43/430.) 

(Court  of  Chancery  of  New  Jersey.     Oct.  24, 
1918.) 

1.  Specific  Pkbfobkance  «=al6— Option— 
Faibness— Value. 

Tho  market  value  of  premises  at  the  time  of 
aignine  a  lease  with  option  to  purchase  is  the 
measure  of  fairness  of  the  contract,  as  respects 
optionee's  right  to  specific  performance. 

2.  Landix>bd  and  Tenant  «=»M(4)— Ten- 
ant's Option  Contbaot  —  Landlobo's 
Bbeaoh— Effect. 

Under  a  lease  agreement  with  option  to  pur- 
chase, where  lessee  exercised  his  option  by  no- 
tice in  writing  served  on  the  owners,  the  con- 
tract to  purchase  was  complete,  vesting  equi- 
table title  in  lessee,  and  thereafter  owners  could 
not,  by  breach  of  covenant  to  convey,  compel 
continuance  of  relation  of  landlord  and  tenant 
for  the  purpose  of  creating  a  breach  of  cove- 
nant to  pay  r«it  so  as  to  enable  them  to  de- 
clare the  option  forfeited. 

8.  Vendob  and  Pubcraseb  ^=9l8(3)— Option 
—Payment  of  Rents  to  Mobtoaoee. 
Complainant  for  specific  performance  of 
purchase  option  in  lease  is  not  precluded  from 
prevailing  because  he  failed  after  exercising  op- 
tion, to  tender  rent  to  mortgagees  with  an  as- 
signment of  rents,  where  debts  to  them  could 
be  fully  protected  upon  passing  of  title. 

4.  Landlobd  and  Tenant  «=»79(2)— Option 
Lease— .\ssioNMENT  op  Lease. 

Where  a  lease  of  certain  lands  contained  an 
option  to  purchase  those  and  other  adjoining 
lands,  a  sublease  for  whole  term  at  a  larger  ren- 
tal reserving  right  of  re-entry  at  end  of  term 
or  for  condition  broken,  whether  considered  as 
an  assijinment  of  the  lease  or  not,  held  not  to 
have  assigned  the  option  to  purchase. 

5.  Landlobd  and  Tenant  <S=»80%— Option 
-Assignment  of  Lease— Evidence. 

Evidence  held  to  show  that  neither  lessee 
nor  sublessee  intended  that  the  option  contract 
in  the  lease  should  pass  to  sublessee. 


6.  SPECino  Pebfobvaroe  «s»130— Option— 
Iupbovementb  Undeb  Tenement  Hoitse 
Act. 

Upon  specific  performance  of  purchase  op- 
tion in  a  lease,  where  defendants  were  ordered 
by  the  tenement  house  commission  subsequent 
to  signing  lease  to  make  improvements  under 
the  Tenement  House  Act  which  was  in  exist- 
ence prior  to  option  and  the  value  of  the  prem- 
ises was  Increased  to  the  amount  of  the  cost  of 
improvements,  it  would  be  inequitable  not  to 
charge  them  to  purchaser. 

7.  Vendob  and  Pubchaseb  ^s>184(1) — Op- 
tion—Incumbrances. 

Where  an  option  to  purchase  is  silent  as  to 
the  character  of  title  to  be  given,  in  the  absence 
of  proof  to  the  contrary,  the  rebuttable  impUca- 
tion  arises  that  the  title  is  to  be  free  from  in- 
cumbrances, particularly  where  purchaser  had 
no  notice  of  the  mortgages  or  of  their  amounts, 
bat  such  implication  may  be  overcome  by  parol 
evidence. 

8.  Vendob  and  Pubohabeb  «s>18(3)— Option 

— EXEBCISB— TENDEB. 

An  option  "to  purchase  for  a  certain  sum" 
held  to  indicate  that  the  parties  intended  that 
title  pass  in  the  ordinary  manner,  namely,  that 
the  deed  and  the  purchase  money  should  be  de- 
livered and  the  incumbrances  discharged  simul- 
taneously, BO  that  to  enforce  specific  performance 
purchaser  need  not  tender  the  money  with  bis 
notice  of  exercise  of  option. 

Bill  by  Ernest  Behr  against  Jacob  Hur- 
witz  and  wife  and  others,  for  specific  perform- 
ance of  an  option  to  purchase  lands.  De- 
cree for  plaiptifF,  on  condition. 

Wame  Smyth,  of  Weehawken,  and  J.  A 
Gordon,  of  Jersey  City,  for  complainant. 

McDermott  &  Enrlght,  of  Jersey  City  (F.  P. 
McDermott  and  Meyer  Elcfamann,  both  of 
Jersey  City),  for  defendants. 

GRIFFIN,  V.  C.  The  blU  In  this  cause  Is 
filed  by  the  complainant  for  specific  perform- 
ance of  an  option  or  privilege  to  purchase 
the  lands  of  Hurwitz  and  wife  contained  in 
a  lease  from  them  to  the  complainant  There 
are  several  parties  defendants  who  are  mort- 
gagees, and  a  sublessee  for  the  residue  of  the 
term,  who  have  no  concern  in  the  controversy 
beyond  the  payment  of  their  several  mort- 
age debts,  and  the  peaceable  enjoyment  of 
the  premises  during  the  term  of  the  sublease. 
Throughout  this  (pinion  Hurwitz  and  wife 
will  be  termed  the  "defendants."  The  other 
defendants  will  be  referred  to  by  name,  when 
dealing  with  their  rfghts. 

The  lease  in  question  bears  date  the  24tli 
of  February,  1906,  and  was  made  by  the  de- 
fendants to  the  complainant  for  a  part  only 
of  the  premises  covered  by  the  option.  The 
term  granted  was  for  13  years  from  the  1st 
of  March,  1905.  The  option  clause  is  as  fol- 
lows: 
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"And  it  ta  berein  further  expressly  agreed  by 
md  between  the  respective  parties  hereto  in  con- 
sideration of  the  letting  aforesaid,  that  the  par- 
xj  of  the  second  part  shall  and  may  have  the 
privilege  of  purchasing  the  lands  conveyed  to 
tlie  party  of  the  first  part  (and  of  which  the 
dfmised  premises  form  a  part)  by  Charles  Witt- 
reich  and  wife,  by  deed  bearing  date  February 
6th,  nineteen  hundred  and  five  at  any  time  dur- 
ing the  continuance  of  this  lease,  by  the  pay- 
ment of  the  sum  of  forty  thousand  doUara  in 
cash,  and  in  the  event  of  the  purchase  of  said 
lands  by  the  said  party  of  the  second  part,  the 
party  of  the  first  part  agree  to  pay  Hill  Haber 
a  commission  thereon  of  two  and  one-half  per 
cent  on  said  purchase  price." 

[1]  A  few  months  prior  to  the  date  of  the 
lease,  the  complainant  had  an  option  to  pur^ 
d:ase  the  property  for  $27,000,  btit  was  un- 
able to  take  advantage  of  it  for  lack  of 
fnnds.  Thereafter  another  person  took  an 
option,  or  contract  to  buy,  for  $28,000,  and 
assigned  the  same  to  the  defendants  for  $1,- 
OOO  In  excess.  The  evidence  clearly  Indicates 
that  the  market  value  of  the  premises,  about 
the  i)erlod  when  the  lease  was  signed,  was 
«bout  $29,000,  which  is  the  time  that  the  fair- 
ness of  the  contract  is  measured.  Willard  v. 
Tayloe,  8  Wall.  657,  19  L.  Bd.  601,  21  Myers, 
Fed.  Dec.  817;   8  Pomeroy's  Equity,  {  798. 

The  defendants,  on  passing  title,  placed 
tn-o  mortgages  on  the  premises,  the  first  for 
115,000,  and  the  second  for  $12,600.  Tills 
latter  mortgage  was  made  with  the  under- 
standing that  the  defendants  should  expend 
about  $1,000  on  the  premises  for  Improve- 
ments and  repairs.  Behr  was  Informed  that 
these  repairs  were  to  t>e  made,  and  the  op- 
tion was  given  with  the  understanding  that 
complainant  should  have  the  benefit  of  them. 

On  April  4,  1917,  a  notice,  signed  by  the 
complainant,  was  served  upon  the  defendants 
exercising  the  privilege  to  purchase,  and  re- 
questing that  the  defendants  execute  and  de- 
liver a  proper  deed  conveying  a  good  title, 
tree  and  dear  of  Incumbrance,  and  asking, 
hi  substance,  when  and  where  the  deed  would 
be  ready  for  delivery,  the  incnmbrances  dis- 
charged, and  the  purchase  price  paid. 

The  complainant,  it  will  be  perceived,  ex- 
ercised the  opOiOia,  according  to  his  notice, 
about  eleven  months  before  the  end  of  the 
term.  The  defendants.  Immediately  upon  be- 
ing served  with  the  notice,  consulted  counsel, 
who,  without  binding  themselves  In  any  man- 
ner, communicated  by  telephone  and  letter 
with  complainant's  counsel  to  the  effect  that 
they  would  take  the  matter  up  and  confer 
with  him  later.  This  th^  never  did.  Some 
time  after  the  middle  of  May,  complainant's 
counsel  discovered  that  (40  days  after  the  no- 
tice declaring  the  option  had  been  served) 
there  was  placed  on  record  a  mortgage  made 
by  the  defendants  to  Klipx>er  &  Schoenberg 
(who  are  defendants  in  this  suit),  dated  May 
14,  1917,  and  recorded  May  15,  1917,  for  $2,- 
OUO,  with  an  agreement  assigning  the  reor 


tals  to  secure  the  loan.  Thereupon  the  com- 
plainant, on  May  24, 1917,  filed  his  bill. 

The  complainant  performed  every  condi- 
tion and  term  of  the  lease  up  to  June  1st. 
Thereafter,  acting  on  the  advice  of  counsel, 
be  did  not  pay  the  rent  for  the  month  of 
June.  On  July  12, 1917,  the  defendants  began 
an  action  of  ejectment  in  the  Supreme  Ourt 
against  the  complainant  and  one  Christ  Grim- 
bUas,  his  lessee,  which  caused  the  complain- 
ant to  file  a  supplemental  bill  seeking  re- 
straint against  the  prosecution  of  the  suit 
at  law. 

The  premises  in  question,  since  the  making 
of  the  lease,  had  almost  doubled  in  value,  by 
reason  of  which  fact  it  is  perfectly  clear  that 
the  defendants  did  not  Intend  to  comply  with 
the  complainant's  request  to  convey.  This 
is  evidenced  by  the  statements  of  Mrs.  Hur- 
wltz,  when  the  notice  declaring  the  option 
was  served,  that  "he  (Behr)  will  have  to  wait 
until  I  get  ready;  he  has  got  lots  of  time," 
and  of  Mr.  Hnrwitz:  "Where  is  Behr  going 
to  get  $40,000  from?  I  will  do  nothing  at 
present;  I  am  not  ready  yet;  Mr.  Behr  has 
got  lots  of  time.  I  will  not  commit  myself 
at  present  until  I  read  the  lease  carefully 
over  again" — and  by  the  failure  of  the  de- 
fendants' counsel  to  confer  with  complain- 
ant's counsel  as  promised,  and  the  placing 
of  tlm  mortgage  on  the  premises  and  assign- 
ing the  rents  without  notice  to  the  complain- 
ant 

[2]  The  complainant  was  ready  and  willing 
to  take  a  deed  and  pay  the  purchase  price, 
and  had  secured  the  funds  for  the  purpose. 
The  contract  Is  certain  In  all  its  parts,  and 
founded  on  fair  consideration.  These  facts 
appearing,  the  complainant  is  entitled  to  a 
decree,  unless  he  is  In  default,  or  something 
has  arisen  subsequent  to  the  making  of  the 
contract  which  either  destroys  his  right  or 
renders  It  Inequitable  to  grant  him  relief, 
Page  v.  Martin,  46  N.  J.  Bq.  585,  20  AU.  46; 
McOormick  v.  Stephany,  61  K.  J.  £q.  208,  48 
Atl.  25;  Ckmnely  v.  Ha^arty,  66  N.  J.  £q. 
596,  56  AtL  371 ;  Locander  v.  Lounsbery,  24 
N.  J.  Bq.  417,  aflSrmed  26  N.  J.  Eq.  554; 
Charles  J.  Smith  Co.  v.  Anderson,  84  N.  J. 
Eq.  681,  95  Atl.  358;  Willard  v.  Tayloe,  su- 
pra. 

The  defendants  allege  several  things  have 
arisen  since  the  making  of  the  contract  which 
destroy  complainant's  right  to  relief. 

The  first  point  urged  is  that  the  defendant 
failed  to  pay  the  rent  for  the  month  of  June, 
1917,  which  fell  due  on  June  1st,  and,  thus 
breaking  bis  contract,  he  lost  the  option. 

The  position  thus  assumed  is  untenable. 
When  the  complainant  declared  his  option 
hy  his  notice  in  writing  served  on  the  de- 
fendants, a  mutual  contract  was  created  bind- 
ing upon  the  one  to  buy  and  the  other  to  sell, 
thereby  vesting  the  equitable  title  in  the 
complainant;   and  thereafter  it  was  beyond 
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the  power  of  the  defendants,  by  wrongfully 
refusing  for  a  period  of  almost  two  months 
(thereby  being  guilty  of  a  breach  of  their 
covenant  to  convey),  to  compel  the  continu- 
ance of  the  relation  of  landlord  and  tenant, 
even  after  the  bill  was  filed,  for  the  purpose 
of  creating  a  breach  of  the  covenant  to  pay 
rent,  thus  enabling  them  to  declare  the  op- 
tion right  forfeited.  Connely  v.  Haggarty, 
supra;  Lorlllard  v.  Keyport  Brick  &  TUe  Co., 
48  N.  J.  Eq.  295,  22  AU.  203. 

[S]  Second.  The  defendants  also  say  that 
the  complainant  should  not  prevail  because 
a  tender  should  have  been  made  to  Kllpper 
&  Schoenberg,  who  were  mortgagees  with  an 
assignment  of  the  rents. 

I  can  see  no  force  in  this  point  Their 
mortgages  and  the  assignments  of  rents  were 
given  to  secure  debts,  which  may  be  fully 
protected  on  the  passing  of  the  title. 

[4]  Third.  The  defendants  earnestly  In- 
sist that  the  instrtiment  In  the  nature  of  a 
sublease  made  by  the  complainant  to  one 
Orimbilas  for  the  whole  term,  which  reserved 
the  right  of  re-entry  at  the  end  of  the  term, 
or  for  condition  broken,  and  a  rent  largely  in 
excess  of  that  payable  under  the  lease  to  the 
complainant,  constitutes  an  assignment  pass- 
ing not  only  the  term  to  the  sublessee,  but 
also  the  option  contained  therein. 

Both  leases  cover  the  same  identical  prem- 
ises. The  option,  however,  covers  not  only 
the  premises  leased  but  other  premises,  all 
being  contiguous,  forming  a  single  plot 

The  authorities  on  the  question  thus  pre- 
sented, in  so  far  as  the  lease  is  concerned, 
without  touching  the  passing  of  the  option, 
are  In  conflict  At  common  law,  a  leasing 
by  a  lessee  for  the  entire  term,  even  at  a  dif- 
ferent rent,  reserving  a  reversion  with  right 
of  re-entry  for  condition  broken,  would,  as 
between  the  landlord  and  the  sublessee,  be 
regarded  as  an  assignment  of  the  term,  creat- 
ing a  privity  of  estate  which  would  enable 
the  landlord  to  distrain.  In  Massachusetts 
the  rule  is  different  Dunlap  v.  Bullard,  131 
Mass.  161.  In  New  York,  down  to  the  deci- 
sion in  the  case  of  Stewart  v.  Long  Island  R. 
Co.,  lOe  N.  T.  601,  8  N.  E.  200,  55  Am.  Kep. 
844,  the  rule  was  substantially  the  same  as 
that  in  Massachusetts.  The  effect  of  this 
latter  decision  Is  to  cast  doubt  upon.  If  it 
does  not  destroy  the  rule  announced  In  the 
earlier  decisions  of  the  same  court  In  Collins 
V.  Hasbrouck,  58  N.  Y.  167,  16  Am.  Rep.  407, 
and  Ganson  v.  TlEft  71  N.  T.  48.  For  other 
cases  on  this  subject,  see  16  R.  C.  L.,  title 
"Landlord  and  Tenant"  {  319  et  seq.,  and 
notes. 

There  has  not  been  called  to  my  attention, 
nor  have  I  found,  a  case  in  this  state  dealing 
strictly  with  the  question  whether,  when  a 
lessee  sublets  for  the  balance  of  his  term 
at  a  larger  rent,  reserving  the  rights  of  re- 
entry for  condition  broken  and  reversion,  the 


Instmment  is  an  assignment  In  law,  even 
though  the  parties  intend  it  to  operate  as  a 
sublease.  In  the  case  of  Firth  v.  Rowe,  63  K. 
3.  Eq.  520,  32  Atl.  1064,  Vice  Chancellor  Pit- 
ney based  his  decision  that  the  sublease  was, 
tn  effect,  an  assignment  of  lease  on  the  fact 
that— 

"It  was  given  for  the  precise  unexpired  term 
of  the  lease,  and  reserved  predaely  the  same 
amoant  of  rent  as  did  the  original  lease." 

The  view  I  take  of  this  case  renders  it  un- 
necessary to  determine  whether  the  tnstru- 
meat  operates  as  an  assignmait  or  sublease. 
The  original  lease  is  regular  in  form,  bat 
contains  a  clause  giving  the  lessee  an  option 
to  purchase,  the  consideration  for  which  is 
the  taking  of  the  lease  and  the  agreement  to 
pay  rent  It  is  in  the  nature  of  an  Independ- 
ent agreement  to  convey,  separable  from  tlie 
lease  as  such.  The  lessee  may  demise  the 
premises  to  one  for  the  whole  balance  of  the 
term,  which  may  amount  to  an  assignment, 
and  reserve  or  not  transfer  the  option,  and, 
notwithstanding  that,  the  sublease  may,  a» 
between  the  original  lessor  and  sublessee, 
constitute  an  assignment  In  law ;  yet  as  be- 
tween the  lessee  and  sublessee,  the  relation 
of  landlord  and  tenant  may  subsist  if  they  so 
intend.  Mausert  v.  Feigenspan,  68  N.  J.  Eq. 
671,  63  Atl.  610,  64  Atl.  801;  Stewart  v.  Long 
Island  R.  Co.,  supra;  Sexton  v.  CMcago  Stor- 
age Co.,  129  III.  318,  21  N.  B.  920,  16  Am.  St. 
Rep.  274;  16  R.  a  L.  title  "Landlord  and 
Tenant,"  i  320. 

[6]  The  complainant  never  entered  into  the 
physical  occupancy  of  the  demised  premises; 
he  rented  them  for  profit  Grimbllas  dues 
not  assert  that  the  option  passed  by  his  lease. 
In  his  answer  he  asks  that  he  be  permitted 
to  enjoy  the  term  granted.  It  Is  pertsetij 
plain  that  neither  party  to  the  sublease  In- 
tended that  the  option  should  pass  thereby. 

The  defendants  contend  that  conceding  all 
this,  the  assignment  of  the  option  passed  by 
operation  of  law,  regardless  of  the  intent  of 
the  i>artles  or  form  of  the  instrament    It 
is  Impossible  to  conceive  that  such  is  tlie 
rnle.    If  it  were  so,  Grimbllas  could,  the  day 
after  taking  the  sublease,  declare  his  option, 
take  a  deed  of  the  fee,  and,  as  this  would  re- 
sult in  a  merger  of  the  estates  for  years  U 
the  fee,  subsequent  to  the  letting,  complain- 
ant could  not  successfully  maintain  a  suit    I 
at  law  against  the  sublessee  to  recover  toe 
rent  reserved  in  the  sublease,  as  his  term   I 
would  then  be  at  an  end.    Den  ex  dem.  Hov-    : 
ell  V.  Ashmore,  22  N.  J.  Law,  261;  Shields  v.    I 
Lozear,  34  N.  J.  Law,  496,  3  Am.  St  Bep.    | 
256;  Johnson  v.  Riddle,  240  U.  8.  467,  36  Sup.    | 
Ct  395,  60  L.  Ed.  752.  l 

[I]  Having  reached  the  conclusion  that  tbe    | 
complainant  is  entitled  to  a  decree^  the  teiws 
upon  which  be  is  entitled  to  such  relief  wUl 
next  be  considered.     Within  a  very  short 
time  after  the  lease  was  made  the  defendanti 
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«rere  ordered  by  the  Tenement  House  Cjom- 
mission  to  make  certain  changes,  alteratlonB, 
aDd  improvements  on  the  premises  In  ques- 
tion, whl<di  were  not  in  the  contemplation  of 
ttie  parties  when  the  lease  was  given.  These 
Improvements  were  involuntarily  made  by 
compulsion  of  law  at  an  expense  of  $4,000 
to  the  defendants,  and  the  evidence  shows 
that  the  value  of  the  premises  at  the  time  the 
option  was  exercised  was  enhanced  tliereby 
lo  value  equal  at  least  to  their  cost  The 
complainant  insists  that  no  allowance  should 
be  made  to  the  defendants  for  the  repairs 
and  in^rovements  made  under  the  direction 
of  the  Tenement  House  Commission,  on  the 
ground  that  the  Tenement  Bouse  Act  (4 
Comp.  St.  1910,  pp.  6321-6355)  was  In  ezl8^ 
ence  long  prior  to  the  signing  of  the  lease, 
and  a  mere  inspection  by  the  defendants 
woald  have  disclosed  the  necessity  of  these 
Improvements  to  comply  with  the  law.  The 
defendants  never  consulted  the  complainant 
regarding  the  improvcmoits.  The  complain- 
ant saw  them  being  made  and  never  Investi- 
gated. To  concede  the  Claim  of  the  com- 
plainant, where  the  value  of  the  premises 
has  been  enhanced  by  the  cost  of  the  im- 
provements, would  clearly  be  inequitable; 
and,  in  such  case,  a  court  of  equity  should 
not  octend  him  relief  imless  it  be  on  the 
terms  that  he  pay,  in  addition  to  the  agreed 
purchase  price,  the  sum  of  $4,000.  Wlllard  v. 
Tayloe,  supra ;  King  v.  Raab,  123  Iowa,  633, 
99  J{.  "W.  306;  Mentlikowski  v.  Wisnlewskl, 
173  Mich.  642,  139  N.  W.  874. 

[7]  Fourth.  The  defendants  also  Insist 
that,  becanse  nothing  is  said  about  the  char- 
!  BCter  of  the  title  In  the  option,  all  they  are 
bound  to  do  is  to  deliver  a  deed  and  receive 
the  $40,000,  without  discharging  the  mort- 
gages on  the  premises. 

It  is  settled  tn  this  state  that  when  an  op- 
tion of  this  character  is  given,  or  a  contract 
is  entered  Into  in  similar  terms,  and  the 
agreement  is  silent  as  to  the  character  of  the 
title  to  be  given,  in  the  absence  of  proof  to 
the  contrary,  the  implication  arises  that  the 
title  to  be  conveyed  is  to  be  a  good  one  and 
therefore  free  from  incumbrances.  That  im- 
plication may  be  rebutted.  Notice  la  sufB- 
dent  to  rebut  the  mere  implication,  and  parol 
proof  Is  on  this  ground  admissible.  Newark 
Sav.  Inst  ▼.  Jones,  87  N.  J.  Eq.  449,  aSSrmed 
88  N.  J.  Eq.  299.  €ee,  also,  Lounsbery  v.  Lo- 
cander,  25  N.  J.  Bq.  664;  Hawralty  r.  War- 
ren, 18  N.  3.  Eq.  124,  90  Am.  Dec.  613 ;  New 
Barbadoes  Toll  Bri^  Co.  v.  Vreeland,  4  N. 
J.  Eq.  157. 

The  complainant  had  no  notice  of  the  ez- 
lsta>ce  of  the  mortgages — ^at  least  of  their 
amoimts— «t  the  time  of  taking  the  lease. 
Kven  if  be  had,  I  would  be  disinclined  to 
find  that  the  Intention  was  that  the  purchase 
price  contemplated  was  $40,000  subject  to 


mortgages  aggregating  $27,600,  in  view  of 
the  evidence,  not  only  that  tiie  parties  consid- 
ered $40,000  a  large  sum  to  be  paid  under 
the  option,  but,  in  their  discussions  leading 
up  to  the  signing  of  the  lease,  not  only  was 
the  subject  of  conveying  subject  to  or  free  of 
incumbrances  not  discussed,  but  the  general 
trend  of  their  conversations  indicate  that 
the  minds  of  the  parties  met  on  the  sum  of 
$40,000  as  the  whole  consideration  to  be  paid 
for  a  deed  in  fee  free  from  incumbrances. 

11]  £1fth.  Defendants  also  say  that  the 
complainant  should  have  tendered  the  $40,- 
000  as  a  condition  precedent  to  the  delivery 
of  the  deed,  and  they  cite  some  cases  which 
they  say  support  this  theory.  Upon  an  ex- 
amination of  them,  however,  it  wlU  appear 
that  the  payment  at  the  time  of  the  declaring 
of  the  option  was  a  condition  precedent  to 
the  delivery  of  the  deed.  Here  the  option 
was  given  to  purchase  the  property  for  $40,- 
000.  The  complainant  had  upwards  of  $10,- 
000  in  bank  and  had  secured  a  loan  to  pay 
the  balance.  The  words  "to  purchase  for  a 
certain  sum"  plainly  indicate  that  the  par- 
ties intended  that  the  title  should  be  passed 
in  the  ordinary  manner,  namely,  that  the 
deed  and  the  purchase  money  should  be  deliv- 
ered and  the  incumbrances  discharged  si- 
multaneously. 

If  the  complainant  elects  to  pay  $40,000 
together  with  the  $4,000  for  Improvements, 
the  decree  will  be  in  his  favor;  otherwise, 
the  bill  will  be  dismissed. 

A  question  may  arise  as  to  the  adjustment 
of  rents  of  the  whole  premises,  interest,  and 
taxes  which  have  been  collected  or  accrued 
since  the  filing  of  the  bill,  which  may  be  pre- 
sented on  notice,  if  the  parties  so  deslra 


WOOLLBT  ▼;  FLOCJK. 
(Snpr«ne  Court  of  New  Jersey.    Oct.  25,  1018.) 

(Syllahui  hy  the  Court.) 
Municipal  Cosfobations  &=>149(2)— Pkksi- 

OBMT  OF   BOABU  OF  C0UMI8SI0N£B»— TEBU— 

Statute. 
Under  the  Walsh  Act  (chapter  221,  P.  L. 
1911,  p.  462)  the  office  of  "presiding  officer  of 
the  board  of  commissioners,"  and  as  such  "ma- 
yor" and  "director  of  the  department  of  public 
affairs,"  is  for  a  fixed  term  of  four  years,  and 
not  merely  at  the  will  of  the  board  of  commis- 
aionen. 

Quo  warranto,  <m  relation  of  Idarshall 
Woolley  against  John  W.  Flock.  Judgment 
for  relator. 

Argued  June  term,  1918,  before  SWATZE, 
TRENCHAKD,    and-  MINTURN,   JJ. 
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Edmund  Wilson,  of  Red  Bank,  and  Gil- 
bert Collins,  of  Jersey  City,  for  relator. 

Thomas  P.  Fay,  of  Long  Branch  and  Her- 
bert Boggs,  of  Newark,  (or  respondent 

TRENCHARD,  J,  This  action  of  quo  war- 
ranto is  brought  to  try  the  title  to  the  office 
of  "presiding  officer  of  the  board  of  commis- 
sioners" of  the  city  of  Long  Branch,  and  as 
such  "mayor"  and  "director  of  the  depart- 
ment of  public  affairs"  of  the  city. 

The  city  of  liong  Brandi  is  now,  and 
since  May  16,  1916,  has  •  been,  governed  by 
the  "Walsh  Act"  (chapter  221,  P.  li.  1911, 
p.  462),  and  its  amendments. 

At  the  first  meeting  of  the  duly  elected 
comimlssloners  after  the  adoption  of  the 
act,  the  relator,  Marshall  WooUey,  was  chosen 
mayor,  and  from  that  time  until  displaced  as 
hereinafter  stated  presided  at  the- meetings 
of  the  commissioners  and  acted  as  director 
of  public  affairs  of  the  city. 

On  December  16,  1917,  one  of  the  commis- 
sioners died,  and  on  January  15,  1918,  at  a 
special  election,  his  unexpired  term  was  filled 
by  the  election  of  another,  and  on  January 
28,  1918,  at  a  meeting  of  the  commissioners, 
the  respondent,  John  W.  Flock,  by  a  resolu- 
tion adopted  by  a  majority  vote,  was  chosen 
to  "preside  at  all  meetings  of  the  board  and 
designated  'mayor  and  director  of  the  de- 
partment of  public  affairs.' "  By  the  same 
resolution,  the  relator  was  designated  "direc- 
tor of  the  department  of  parks  and  public 
property."  Since  that  time  the  respondent 
has  acted  as  presiding  officer  of  the  board  of 
commissioners,  mayor  and  director  of  public 
affairs. 

It  thus  appears  that  on  May  16,  1916,  the 
relator  became  vested  with  title  to  the  office 
which  the  respondent  Is  now  holding,  and  the 
only  question  presented  and  argued  Is,  What 
was  his  tenure?  Was  it  for  the  life  of  the 
board,  as  he  contends,  or  durante  bene  placi- 
to,  as  the  respondent  contends? 

We  are  of  the  opinion  that  the  relator's 
term  was  fixed  by  the  statute  for  the  life  of 
the  board ;  that  is  to  say  for  four  years. 

True  the  act  Itself  (and  Its  various  amend- 
ments) does  not  in  express  words  fix  the 
term.  But  we  think  the  legislative  purpose 
is  not  left  in  doubt. 

Section  3  of  the  act  as  amended  (P.  L.  1916, 
p.  406)  reads  in  part  as  follows: 

"At  the  first  meeting  after  their  election,  the 
said  commissioners  shall  choose  one  of  their 
number  to  preside  at  all  meetings  of  the  board 
of  commissioners,  and  he  shall  be  designated 
'mayor.' " 

Section  2  (P.  U  1911,  p.  463)  after  refer- 
ence to  the  initial  election,  declares  that 
those  who  are  elected  "shall  serve  as  such 
commissioners  until  the  third  Tuesday  in 
May  in  the  fourth  year  following  such  elec- 
tion and  no  til  their  successors  are  elected 


and  shall  have  duly  qualified;  and  everj- 
fourth  year  thereafter,  at  the  regular  mnni^ 
ipal  election  in  such  city,  there- shall  be  elect- 
ed the  number  of  persona  as  hereinafter 
provided  as  commissioners  with  like  quali- 
fications to  serve  for  the  term  of  four  years 
and  untU.  their  successors  have  t)een  elected 
and  duly  qualified.  •  •  •  The  term  of 
office  of  such  comibissloners  first  elected 
under  the  provisions  of  this  act  shall  com- 
mence on  the  first  Tuesday  following  sucb 
election  and  the  term  of  office  of  all  succeed- 
ing commissioners  shall  commence  on  the 
third  Tuesday  of  May  next  ensuing  after 
their  election,  at  twelve  o'clock,  noon,"  etc 
Section  4  as  amended  (P.  L.  1915,  p.  4941 
reads  in  part  as  follows: 

"The  mayor  shall  t>e  the  director  of  the  de- 
partment of  public  affairs,  and  the  board  of  com- 
missioners shall,  at  the  first  regular  mretin; 
after  the  election  of  its  members,  designate  by 
majority  vote  one  commissioner  to  i>e  director 
of  the  department  of  revenue  and  finance,  one 
to  be  director  of  the  department  of  public  safe 
ty,  one  to  be  director  of  the  department  of 
streets  and  public  improvements,  and  one  to  be 
director  of  the  department  of  parks  and  public 
property,  •  •  •  and  such  designation  may 
be  changed  whenever  it  appears  that  the 
public  service  would  be  benefited  thereby.  The 
board  of  commissioners  shall  at  the  first  meet- 
ing, or  as  soon  as  may  be  after  organizatioii, 
create  such  subordinate  boards  and  appoint  nicb 
officers  as  it  may  deem  necessary  for  the  prop- 
er and  efficient  conduct  of  the  affairs  of  the 
city.  Any  board  created  may  be  abated;  cr 
any  officer  or  employe  appointed  by  the  board 
of  commissioners  may  be  removed  from  office 
by  them,  at  any  time  for  cause,  after  public 
hearing,"  etc. 

It  is  to  be  observed  that  the  commissioners 
"choose"  one  of  their  number  at  their  first 
meeting  to  preside  at  their  meetings,  and 
that  the  one  so  chosen  "is  designated"  by  the 
statute  "mayor."  It  is  also  to  be  noted  that 
while  the  commissioners  at  the  first  regular 
meeting  after  election  "designate"  other 
members  of  the  commission  to  the  sereral 
departments  named,  they  do  not  designate 
the  mayor  as  director  of  the  department  of 
public  affairs.  He  is  so  designated  by  the 
statute.  He  who  presides  over  the  meetings 
"la  cboseo."  The  statute  "designates"  him 
as  mayor,  and  also  director  of  the  depart- 
ment of  public  affairs. 

By  section  8  of  the  act,  the  mayor  has  no 
power  of  veto.     Section  5  says  that: 

"The  mayor  shall  be  president  of  the  board 
and  shall  preside  at  its  meetings  and  superrisc 
all  departments  and  report  to  the  board  for  its 
action  all  matters  requiring  the  attention  of  the 
board  on  any  department.  Director  of  tlie  de- 
partment of  revenue  and  finance  shall  be  vice 
president  of  the  board,  and,  in  case  of  Tscaney 
in  the  office  of  mayor,  shall  perform  the  duties 
of  that  office." 
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The  act  provides  that  the  compensation  of 
the  mayor  and  commissioners  In  cities  of  the 
foarth  class,  to  wbicti  Long  Branch  belongs, 
shall  be  as  foUows: 

"In  cities  having  from  ten  thousand  to  twenty 
thousand  population,  the  mayor's  annual  salary 
sball  be  not  more  than  twenty-five  hundred,  and 
that  of  each  commissioner  shall  be  not  more  than 
two  thousand  dollars."  Section  4  (P.  L.  1915, 
p.  401). 

It  Is  to  be  observed  that  the  term  (as  com- 
missioner) for  which  the  relator  was  elected 
by  the  legal  voters  was  coextensive  with  the 
respective  terms  of  his  co-commlssloners, 
namely,  the  period  of  four  years.  It  Is  of 
controlling  slgnlflcance  that,  when  so  elected, 
the  statute  requires  that  they  shall  "at  the 
first  meeting  after  their  election,  •  •  • 
choose  one  of  their  number  to  preside."  Sec- 
tion 3.  It  Is  then,  and  then  only,  that  the 
choice  Is  to  be  made,  except,  of  course,  on  the 
very  Improbable  contingency  that  no  one  can 
be  agreed  on  at  the  first  meeting,  and  an 
adjournment  is  necessary.  In  which  case  the 
adjourned  meeting  will  be  the  first  meeting 
within  the  purview  of  the  statute.  This  func- 
tion of  choice  they  are  permitted  to  discharge 
but  once,  and  the  choice  must  be  made 
Immediately  after  all  have  been  elected  for 
a  period  of  four  years  (It  being  otherwise 
with  respect  to  subordinate  boards  or  ap- 
pointees). When  so  chosen  the  statute  de- 
clares that: 

"He  mayor  shall  be  the  director  of  the  de- 
partment of  public  affairs." 

Again  it  Is  provided  that: 

"The  compensation  of  the  commissioners  shall 
be  fixed  by  an  ordinance  adopted  by  the  board 
of  commissivHierg  immediately  after  the  organiza- 
tion of  the  board,  in  accordance  with  all  the 
provisions  of  this  act."    Section  4. 

The  commissioners  are  then  and  by  that 
method  oupowered  to  fix  "an  annual  salary" 
to  be  paid  monthly.  These  recitals  of  the 
statute  make  it  clear,  we  think,  that  the 
office  of  presiding  officer  of  the  board  of 
commissioners,  and  as  such  mayor  and  di- 
rector of  the  dqiartment  of  public  affairs, 
thus  created,  are  for  a  term  fixed  by  law; 
that  the  term  ao  fixed  is  the  life  of  the  board, 
which,  by  the  statute,  Is  four  years. 

The  case  falls  within  the  principle  laid 
down  In  Smith  v.  Began,  54  N.  J.  Law,  167, 
23  AtL  1012.  There  the  question  arose  as  to 
whether  the  term  of  office  of  a  county  col- 
lector was  "fixed  by  law"  within  the  mean- 
ing of  the  Soldiers  and  Sailors  Exemption 
Act  (P.  U  1889,  p.  231).  It  was  Insisted 
there,  as  here,  that,  according  to  the  act 
which  governed,  the  term  of  office  of  a  county 
collector  was  durante  bene  pladto,  and  not 
for  a  fixed  term.  The  statut« 'nnder  con- 
struction (Revision  1877,  p.  130,  $  19)  how- 
ever, required  that  the  several  boards  of 


freeholders  sball,  "at  their  annual  stated 
meetings,  elect  some  fit  person  •  •  •  to 
the  office  of  county  collector  •  ♦  ♦  who 
shall  continue  in  office,  and  exercise  all  the 
*  •  •  duties  appertaining  thereto  until 
his  successor  shall  be  lawfully  elected,"  etc. 
The  court  held  that: 

"The  positive  injunction  of  the  statute  that 
'at  their  annual  meetings'  the  freeholders  shall 
elect  a  fit  person  as  collector  implies  that  such 
election  shall  be  had  at  each  meeting,  from 
which  it  necessarily  follows,  as  the  meetings  are 
to  occur  yearly,  that  the  term  of  office  is  limit- 
ed to  the  period  of  time  between  them,  and  is 
therefore  fixed  by  law  within  the  meaning  of  the 
act  of  April  9,  1889." 

The  analogy  presented  Is  controlling. 
Here  there  Is  a  positive  injunction  that  the 
presiding  officer  must  be  chosen  "at  the  first 
meeting  after  their  election."  This  positive 
Injunction  applies  when  each  new  board 
assumes  its  official  duties.  This  occurs  of 
necessity  at  Intervals  of  four  yeara  It  is 
the  Initial  act  of  organization  of  each  new 
board.  At  such  initial  meeting,  the  commis- 
sioners are  directed  to  make  the  choice. 
We  may  paraphrase  thus  what  was  said  In 
Smith  V.  Regan:  From  this  It  necessarily 
follows  that,  as  the  meetings  (for  the  purpose 
now  considered)  are  to  occur  at  intervals 
of  four  years,  the  term  of  office  Is  limited  to 
the  period  of  time  between  them,  and  is  there- 
fore fixed  by  law,  within  the  meaning  ol 
the  act,  for  the  term  of  four  years. 

Burgan  V.  Ovil  Service  Commission,  84  N. 
J.  Law,  219,  86  AtL  929,  elucidates  the  same 
principle  of  construction.  The  act  creating 
county  boards  of  taxation  provided  that  each 
board  shall  "upon  organization"  have  power 
to  employ  a  secretary  and  fix  his  compensa- 
tion. The  question  raised  was  as  to  whether 
or  not,  under  the  Civil  Service  Law  (P.  L. 
1908,  p.  235)  one  so  employed  as  secretary  had 
entered  upon  a  term  of  employment  fixed  by 
law.  The  question  was  answered  in  the 
affirmative  In  construing  the  County  Board 
Act  (P.  L.  1906,  p.  210)  the  court  found  two 
facts  upon  which  the  opinion  was  made  to 
turn:  B^rst,  that  the  board  of  taxation  upon 
organization  was  required  to  employ  a  sec- 
retary; second,  that  under  the  statutory 
scheme,  one  member  of  the  board  went  out 
each  year,  and  a  new  member  took  his  place. 
The  conclusion  followed  that  the  life  of  the 
board  was  accordingly  <me  year,  namely,  for 
the  period  during  which  the  personnel  re- 
mained unchanged;  and  that,  therefore  the 
term  of  office  of  the  secretary  was  coexten- 
sive with  its  life.  Here  the  same  statutory 
essentials  are  present:  First,  the  presiding 
officer,  who  becomes  ipso  facto  mayor  and  di- 
rector of  the  department  of  public  atfalrs, 
must  be  chosen  at  the  first  meeting  after  elec- 
tion; second,  nnd^  the  Walsh  Act,  each  mem- 
ber of  the  board  so  elected  serves  for  a  term 
of  four  years.   In  like  manner,  the  conclusion 
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must  follow  tbat  the  life  of  the  board  1b  for 
a  period  of  four  years,  namely,  for  the  period 
durint^  which  the  personnel  remained  un- 
changed, and  the  choice  of  the  presiding 
officer  is  accordingly  coextensive  with  the 
life  of  the  board. 

The  cases  of  Bllderback  t.  rreeholders  of 
Salem,  68  N.  J.  Law,  55,  42  AU.  843,  and 
Toung  v.  Stofford,  86  N.  J.  Law,  422,  92  AU. 
286,  are  also  In  point 

If  that  view  were  not  adopted  it  would 
follow  that  the  choice  of  the'  relator  as  pre- 
siding officer  and  bis  service  as  mayor  and 
as  designated  director  was  merely  durante 
bene  pladto,  and  that,  without  cause  or  pre- 
text, he  might  be  removed  and  his  duties 
assumed  by  another  at  the  whUn  of  his  fel- 
low commissioners..  Certain  express  pro- 
visions of  the  statute  negative  this  theory, 
not  only  those  commented  on  but  others  also. 
For  example.  If  the  term  were  merely  for 
the  pleasure  of  the  board,  how  shall  we 
explain  the  mandate  of  the  statute  which 
requires  that  the  "annual  salary"  of  the 
mayor  and  commissioners  shall  be  fixed  by 
an  ordinance  adopted  by  the  board  imme- 
diately after  its  organization?  This  Is 
wholly  Inconsistent  with  the  suggestion  that 
the  mayor  might  be  chosen  to-day  and  re- 
moved to-morrow.  The  salary  is  an  "annual 
salary."  This  looks  to  permanent  service 
under  a  fixed  term. 

Again,  the  act  provides,  as  we  have  already 
seen,  that  "in  Ksse  of  vacancy  in  the  office 
of  mayor,"  the  duties  of  his  office  shall  be 
performed  by  the  vice  president  of  the  board, 
who  is  the  director  of  the  department  of 
revenue  and  finance.  If  the  position  of  mayor 
and  presiding  officer  might  be  filled,  then 
vacated  and  filled  again  at  the  will  of  the 
board,  why  does  the  act  provide  this  com- 
plete, sweeping  general  method  of  filling  the 
vacancy?  Tliis,  too,  points  to  permanency, 
and  is  wholly  inconsistent  with  the  sugges- 
tion that  the  time  of  service  Is  one  which 
shall  endure  merely  at  the  pleasure  of  the 
commissioners. 

But  again,  the  office  of  mayor  Is  trace- 
able back  at  least  "to  the  commencement  of 
the  time  of  legal  memory,"  or  the  beginning 
of  the  reign  of  Richard  the  First  in  Eng- 
land the  office  was  sometimes  elective,  more 
often  appointive,  but  always  for  a  fixed 
period.  In  our  own  state  Inuumerable  stat- 
utes wUl  be  found  creating  and  controlling 
the  office  of  mayor,  but  all,  so  far  as  we 
have  been  able  to  ascertain,  for  a  definite 
and  fixed  period.  With  this  historical  pre- 
lude, it  Is  most  natural  to  conclude  that  the 
Legislature  In  passing  the  Walsh  Act  did  not 
contemplate  that  functions  of  grave  Impor- 
tance and  vital  public  interest  shonld  be  first 
exercised  and  then  wiUidrawn  at  the  wUl  of 
the  members  of  the  governing  body.    There 


Is  nothing  in  the  act  to  Indicate  a  design  to 
make  the  office  of  mayor  ambulatory.  If 
the  mayor  may  l>e  removed,  as  here  attemp^ 
ed,  after  service  of  two  years,  then  why 
not  after  the  expiration  of  two  months,  or 
Indeed  two  days?  Such  a  result  would  rob 
municipal  government  not  only  of  its  dignity, 
but  Its  stability  as  welL  The  powers  to  be 
exercised  by  the  mayor  are  Imix>rtant  and 
far-reaching.  They  appertain  not  alone  to 
the  direct  and  immediate  concerns  of  the 
municipal  grovernment  They  are  also  ex- 
tended to  kindred  aCCalrs  which  vitally  con- 
cern municipal  life  and  welfare.  The  mayor, 
by  virtue  of  his  office,  is  a  member  of  tlie 
library  board,  under  the  Library  Act  (3  C 
S.  p.  3117).  He  appoints  members  of  tbe 
board  of  education  (4  C.  S.  p.  4735).  He  Is 
ex  ofiSdo  member  of  the  board  of  school 
estimates  (4  C.  S.  p.  4745).  The  theory  of 
the  Walsh  Act  was  that  the  best  form  of 
municipal  government  was  one  which  would 
centralize  responsibility,  that  responsibility 
centralized  and  Individualized  could  not  be 
shirked  or  shifted,  and  that  thus  those  who 
were  immediately  responsible  for  bad  gov- 
ernment could  be  directly  and  Individually 
held  to  personal  accountability.  This  being 
the  theory  of  which  the  Walsh  Act  is  the 
fruit,  it  would  be  surprising  Indeed  to  find 
that  the  Legislature  formulated  therein  a 
scheme  by  wlilch  the  individual  dnty  and 
responsibility  of  the  mayor  and  director  of 
public  affairs  might  be  shifted  and  changed 
from  day  to  day  by  the  board.  That  It  did 
not  do.  He  holds  for  a  term  of  four  years, 
and  not  merely  at  the  will  of  the  board  of 
commissioners. 

Judgment  will  be  entered  In  favor  of  the 
relator,  with  costs. 


BRUCE  T.  BRUCE  et  al.    (No.  44/277.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  13, 
1918.) 

1.  Wiixa  «=»489(5)  —  Rbsiduakt  OtAirsE  - 
Pailubk  to  Namb  Benefioiabt — Evidence. 

W%ere  it  is  apparent  that  there  exists  a 
patent  ambiguity,  in  that  no  beiieficiary  is  nam- 
ed in  a  residuary  clause  in  a  will,  parol  evidence 
is  inadmissible  to  supply  the  omission. 

2.  Wills  <e=>519— Conbtbuotion— Cowsnmi- 
TioN  or  Bntibe  Will. 

A  will  must  be  considered  in  its  entirety  to 
determine,  if  possible,  who  was  intended  as  ben- 
eficiary in  a  residoaiT  clause  in  which  no  bene- 
ficiary was  named. 

3.  Wills   iS=>519  —  Corbithjotiow  —  Bbwmi- 

CIARY — SpKCULATION. 

In  construing  a  will,  the  court  may  not  in- 
dulge In  mere  speculation  aa  to  who  was  in- 
tended as  the  beneficiary  of  a  residuary  cIbusp- 
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4.  Wills  *=»619— Residttakt  CtAtrBE— Fail- 
I50  TO  Name  Benkficiabt— Bitect. 
Wliere  a  residnary  clause  of  a  will  failed  to 
game  a  boneficiary,  and  it  can  neither  be  con- 
strued, with  preceding  clause  or  paragraph  which 
designates  one  nor  determined  from  the  con- 
struction of  the  whole  will  who  was  intended 
to  be  sacb  beneficiary,  such  paragraph  or  clause 
mnst  be  held  void. 

Bill  in  chancery  by  John  S.  Bruce,  execu- 
tor of  the  last  will  and  testament  of  Oeorge 
Alexander  Bruce,  deceased,  against  George 
H.  Brace  and  others,  for  the  construction  of 
a  will.  Decree  advised  that  the  seventeentb 
paragraph  of  the  will  la  void,  and  that  the 
testator  died  Intestate  as  to  the  residue  of 
bis  property  therein  mentioned. 

Wm.  G.  Hille  and  J.  Bmil  Walscheid,  both 
of  Town  of  Dnlon,  for  complainant. 

John  W.  Wamke  and  Gilbert  Collins,  both 
of  Jersey  City,  for  defendants. 

GRIFFIN,  V.  C.  The  bill  In  this  cause  Is 
filed  for  fhe  construction  of  the  will  of  George 
Alexander  Bruce,  deceased.  The  paragraphs 
reqairlng  construction  are  the  sixteenth  and 
seventeenth,  which  are  as  follows: 

"Sixteenth:  I  give  devise  and  bequeath  to  my 
don  John  S.  Bruce  the  land  and  reij  estate  situ- 
ate comer  of  Wliitford  Avenue  and  Brookfield 
Avenue  in  Nutley  Park  known  as  256  Whitford 
Avenue  Nutley,  New  Jersey,  consisting  of  a 
plot  of  land  one  hundred  and  five  feet  on  Whit- 
ford Avenue  and  one  hundred  and  fifty  feet  on 
Brookfield  Avenue  with  the  building  thereon 

"Seventeenth  All  of  the  rest  residue  and  re- 
mainder of  my  estate  real  and  personal  what- 
ioerer  and  wheresoever  balance  of  money  in 
bank  after  paying  the  several  amounts  that  I 
have  devised  and  bequeathed  to  other  members 
of  the  family,  all  mortgages  held  be  me  real 
estate,  seven  shares  of  the  Trust  company  of 
New  Jersey,  my  diamond  stud,  diamond  finger 
ring  and  mounted  tiger  claws  also  any  debt  due 
me  to  have  and  to  hold  the  same  to  him  bis 
heirs  execntors,  administrators  and  assigns." 

[1]  In  tbe  course  of  the  trial  evidence  was 
offered  of  the  declarations  of  the  testator 
and  of  bis  relations,  environment,  and  estate, 
to  aid  In  ascertaining  bis  intentions.  While 
I  seriously  doubted  the  legality  of  such  tes- 
timony. It  was  admitted  in  evidence,  over  ob- 
jection, with  a  view  that  it  could  be  passed 
npon  later.  Finding  that  the  seventeenth 
paragraiA  Is  Independent  of  tbe  sixteenth, 
it  Is  apparent  that  there  exists  a  patent  am- 
biguity. In  that  no  beneficiary  is  named.  In 
such  cases  parol  evld^ice  is  Inadmissible  to 
supply  the  omission.  Oriscom  v.  Evens«  40 
X.  J.  Law,  402,  29  Am.  Rep.  251,  affirmed  42 
X  J.  Law,  679,  36  Am.  Bep.  642;  Hand  v. 
Hoffman,  8  N.  j.  Law,  71 ;  Nevlus  v.  Martin, 
30  N.  J.  Law,  465 ;  Den  ex  dem.  Cubberly  v. 
Cubberly,  12  N.  J.  Law,  308;  Cleveland  v. 
Havens,  13  N.  J.  Eq.  101,  78  Am.  Dec.  90; 


Hunt  y.  Hort,  8  Bro.  O.  O.  818;  29  Eng.  Re- 
print, 554 ;  Lomax  v.  Lomax,  218  lU.  629,  75 
N.  B.  1076,  and  see  valuable  note  to  this  case 
in  6  L.  R.  A.  (N.  S.)  942 ;  Karstens  t.  Kars- 
tens,  254  lU.  480,  98  N.  B.  047. 

[2]  The  evidence  objected  to  must  there- 
fore be  rejected,  and  tbe  will  construed  in 
its  entirety  as  written. 

In  readiing  this  conclusion  I  have  not 
overlooked  cases  of  tbe  type  of  Van  Nostrand 
v.  R^ormed  Church  of  America,  69  N.  J. 
Eq.  19,  44  AU.  472,  where  the  ambiguity  did 
not  appear  on  the  face  of  the  wUl,  but  arose 
on  testimony  Indicating  that  there  were  sev- 
eral answering  the  description  of  the  named 
beneficiary,  thus  creating  a  latent  ambiguity, 
to  clear  which  parol  evidence  was  admitted 
to  discover  wtilch  one  the  testator  intended. 

[3]  The  frame  of  tbe  will  indicates  a  gen- 
eral plan  of  the  testator  to  deal  first  with 
tbe  real  estate,  and  later  with  the  personalty, 
and  with  bis  children  according  to  their  age. 
Thus  in  paragraphs  2  to  6  he  devises  lands  to 
his  elder  son  George  and  children,  and  in 
the  seventh  paragraph  he  devises  to  bis  son 
John.  In  paragraphs  8  to  16  he  disposes  of 
bis  personalty,  and  makes  provision  for  the 
care  of  bis  cemetery  lot  By  paragraph  16 
be  departs  from  his  original  plan,  and  devis- 
es lands  to  tils  son  John  S.  Bruce.  Whether 
this  results  from  mistake  in  not  inserling 
the  devise  after  the  seventh  clause,  or  bis 
having  overlooked  bis  ownersUp  of  the  lands 
devised,  is  matter  of  mere  specnlation,  which 
I  am  not  permitted  to  indulge  in.  However, 
the  fact  that,  after  making  the  earUer  devis- 
es (A  tbe  general  plan  above  outlined,  be 
then,  by  the  sixteenth  paragraph,  devised 
lauds  to  John,  and  in  the  seventeenth  or' 
residuary  clause  named  no  beneficiary,  fur- 
nishes tbe  ground  upon  which  John  now  says 
that  the  sixteenth  and  seventeenth  para- 
graphs should  be  read  together,  claiming  that 
if  so  read  there  is  no  ambiguity,  but  a  clear 
devise  and  bequest  to  John  of  tbe  property 
in  the  seventeenth  paragraph.  The  question 
therefore  arises,  Should  both  paragraphs  be 
regarded  as  one? 

An  examination  of  tlie  will  shows  that  in 
every  paragraph  prior  to  the  seventeentb, 
containing  a  devise  or  bequest,  a  benefldair 
is  named,  and  where  there  is  a  bequest  over 
In  the  event  of  the  death  of  the  first-named 
legatee,  he  divides  what  is  properly  a  single 
paragraph  into  two  parts,  as  in  paragraphs  9 
and  10,  making  the  gift  to  tbe  wife  of 
George  H.  Bruce  the  ninth,  and  the  gift  over 
in  the  event  of  her  death  to  her  daughter  the 
tenth,  paragraph,  which  latter  paragraph  be- 
gins with  a  small  letter. 

These  paragraphs  9  and  10  suggest  two 
ideas — one,  that  the  testator  Intended  that 
each  devise  or  bequest  should  be  contained  in 
a  numbered  paragraph,  and  be  Independent 
of  every  other,  unless  reference  was  made 
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thereto,  and  that  he  numbered  the  para- 
graphs after  he  had  completed  the  writing. 

[4]  Coming  to  a  consideration  of  para- 
graphs 16  and  17,  paragraph  16  does  not  dif- 
fer in  language  from  preyious  paragraphs. 
TJnllke  paragraph  9,  however,  it  terminates 
in  the  middle  of  a  line;  and  paragraph  17 
commences  at  the  beginning  of  the  next  line, 
the  first  letter  of  the  first  word  bring  a  capi- 
tal. The  whole  clause,  if  it  named  a  b&ie- 
fidary,  would  be  In  apptoved  ftorm  for  dis- 
posing of  the  residuary  estate.  There  Is 
nothing  In  the  frame  or  context  of  the  will 
which  shows  an  intent  on  the  part  of  the  tes- 
tator that  the  beneficiary  named  In  the  six- 
teenth paragraph  should  take  under  the  sev- 
enteenth. 

I  have  not  overlooked  the  point  made  uy 
counsel  as  to  the  bequest  Of  the  Shriner's 
emblem,  but  this  cannot  be  considered  suffi- 
cient to  supply  the  missing  name  of  the  In- 
tended beneficiary.  If  the  ambiguity  were 
latent,  it  might  be  considered,  like  parol 
evidence,  to  aid  in  establishing  the  identity 
of  a  named  beneficiary.  But  even  if  consid- 
ered, its  greatest  possible  evidential  efficacy 
would  not  demonstrate  that  paragraphs  16 
and  17  were  Intended  as  one,  wh«i  It  is  con- 
sidered that  John  had  a  Shriner's  emblem, 
and  other  of  the  devisees,  while  not  Shrln- 
ers,  were  Bfasons;  and  testator  might  read- 
ily suppose  that  th^  might  become  Shriners 
with  authority  to  wear  the  emblem. 

A  decree  wUl  be  advised  that  the  seven- 
teenth paragraph  Is  void,  and  that  testator 
died  Intestate  as  to  the  residue. 


MAYOR  AND  ALDHRMEN  OF  JERSEY 

CITY  V.  JERSEY  CITY  WATER 

SUPPLY  CO.   (No.  27/776.) 

(Court  of  Chancery  of  New  Jersey.     Nov.  7, 
1&1&) 

1.  Watebs  ANn  Wateb  (3onB8KS  «=3l96  — 
Wateb  Supply— Contbact—Pumtt  of  Wa- 
teb. 

Stipulation  in  dty  waterworks  construction 
contract,  requiring  the  water  to  be  pure  and 
wholesome,  was  complied  with  if  water  was 
pure  and  wholesome  at  the  time  the  waterworks 
were  delivered  to  the  city  according  to  the  tests 
then  known. 

2.  Equitt  ^=387(1)— Enfobckmbnx  or  Lboai, 
Right— LffMiTATioNS. 

Statutes  of  limitation  do  not  apply  to  courts 
of  equity,  for  the  reason  that  the  words  of  the 
statute  apply  only  to  particular  remedies,  but 
proceedings  in  equity  to  enforce  a  legal  right 
are  within  the  spirit  and  meaning  of  the  stat- 
utes, and  have  always  been  so  considered. 

3.  LuiirATioN  OP  Actions  «=»46(6)  —  Ao- 
csuAL  OF  Cause  of  Action  —  Bbeach  of 
Contract. 

City's  cause  of  action  against  waterworks 
contractor   for   breach   of  contract  because  of 


impurity  of  water  aeemed,  at  the  latest,  when 
city  took  over  wo^  from  contractor  and  paid 
him  therefor. 

4.  Equity  «=»452— Bill  of  Review— Loa- 

TATION. 

Where  city  recovered  decree,  directing  wa- 
terworks contractor  to  convey  the  works  to  the 
city,  an  application  for  bill  of  review  on  gronod 
of  newly  discovered  evidence,  where  relief  souglit 
is  money  decreed  for  contractor's  breach  of  con- 
tract, not  covered  by  prayer  in  original  bill, 
and  the  cause  of  action  for  which  occurred  aft- 
er original  decree,  is  within  statute  of  lunita- 
tions. 

6.  Appeai.  and  S^bob  «=9l51(4)— Decisio.nb 
Reviewable — Denial  of  Bill  of  Biview 
"Pabty  Aoobieved." 
Where  city  recovered  decree  directing  wa- 
terworks contractor  to  convey  the  waterworks 
to  city,  and  thereafter  ffied  application  for  bill 
of  review  on  ground  of  newly  discovered  evi- 
dence to  recover  for  breach  of  contract,  an  ap- 
peal will  lie  from  court's  denial  of  applicatioD 
on  ground  that  it  was  barred  by  limitations,  as 
the  city  would  be  a  "party  aggrieved." 

[Ed.  Note.— For  other  definitions,  sec  Word* 
and  Phrases,  Second  Series,  Party  Aggrieved.] 

Application  to  file  a  bill  of  review  by  the 
Mayor  and  Aldermen  of  Jersey  City  against 
the  Jersey  City  Water  SuK>ly  Company.  De- 
nied. 

Albert  C.  Wall,  ot  Jersey  City,  for  appli- 
cant. 

John  B.  Humphreys,  of  Paterson,  and  Oil- 
bert  Collins,  of  Jersey  City,  for  defendant 

STEVENS,  V.  a  This  Is  an  appUcatlon  to 
file  a  bill  of  review.  On  August  1,  1905,  Jer- 
sey City  filed  Its  biU  against  Patrick  H. 
Flynn  and  the  Jersey  City  Water  Supply 
Company,  praying  that  they  might  be  de- 
creed to  convey  to  it  the  waterworks  conduct- 
ed by  them  upon  iwyinent  of  such  part  of 
the  consideration  as  might  be  ascertained  to 
be  due.  A  decree  directing  a  conveyance 
was  made  In  accordance  with  the  opinion  re- 
ported in' Jersey  City  v.  Blynn,  74  K  J.  Eq. 
104,  70  Atl.  497,  affirmed,  with  a  sUght  modi- 
fication, 76  N.  J.  Eq.  607,  76  AU.  3.  There 
was  a  reference  to  the  late  Chancellor  Magie, 
as  master,  and  his  findings  were  approved  In 
79  N.  J.  Eq.  212,  82  Atl.  782. 

Pursuant  to  the  decrees  made,  the  works 
were  transferred  and  delivered  to  Jersey 
City  in  1911,  and  Jersey  City  paid  so  much 
of  the  contract  price  as  was  found  to  be  then 
due.  It  has  continued  to  operate  and  nse 
the  works  ever  since.  It  now  applies  for  per- 
mission to  file  a  bill  of  rerlew  on  the  gronnd 
of  newly  discovered  evidmce.  This  evidence 
Is  that  since  the  trial,  bacteriologists  bare 
discovered  that  a  badllns  known  as  B.  Wel- 
chli.  If  present  In  water  In  considerable  num- 
bers, is  productive  of  Intestinal  disorders; 
that  this  bacillus  has  recently  been  found  io 
the  Jersey  City  water  and  that  It  Is  probable 
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tbat,  being  present  now,  it  was  present  in 
1911,  whoi  tbe  works  were  delivered  to  Jer- 
sey City.  The  relief  sought  Is  a  money  de- 
cree for  a  sum  representing  the  cost  of  in- 
tercepting sewers. 

Tbe  affidavits  filed  sbow  that  since  1911 
conditions  have  changed  for  tbe  worse,  and 
that  there  is  greater  iwUutlon  in  tbe  Rock- 
away  river  now  than  there  was  then.  The 
deterioration  In  the  quality  of  the  water  ap- 
pears to  have  been  doe  to  the  gradual  in- 
crease of  population  on  tbe  watershed,  and 
to  tbe  fact  that  the  gravelly  soil  underlying 
Dover  and  perhaps  other  smaller  towns  haa 
become  so  permeated  with  polluted  matter 
that  It  la  no  longer  capable  of  acting  as  a 
filter,  and  that,  consequently,  the  water  used 
by  the  inhabitants  and  the  contents  of  cess- 
pools find  their  way  into  tbe  river  nnpurl- 
fled. 

The  principal  question  is  whether,  assum- 
ing complainants'  affidavits  to  state  the  facts 
correctly,  they  show  a  breach  of  contract  on 
tbe  part  of  the  contractor.  His  contract  was 
"to  construct  a  new  system  of  waterworks 
for  Jersey  City,  and  to  supply  said  city  there- 
from with  pure  and  wholesome  water," 
•  •  •  the  water  to  be  furnished  to  be 
"pure  and  wholesome  for  drinking  and  do- 
mestic purposes."  In  the  opinion  filed  In 
Jersey  aty  v.  Flynn,  74  N.  J.  Eq.  104,  70 
Atl.  497,  It  was  said: 

Contracts  must  have  reasonable  construc- 
tion, and  must  be  read  in  tbe  light  of  the  snr- 
ronoding  circumstances.  The  evidence  shows 
that  before  the  contract  in  question  was  execut- 
ed, tiie  city  authorities  visited  the  watershed 
and  actnaUy  -  saw  what  the  conditions  were. 
They  knew  that  tbe  river  flowed  through  a 
tMckly  populated  region,  and  that  some  pollu- 
tion at  the  points  where  the  population  was 
thickest  was  Inevitable.  I  think  it  is  qaite 
plain  that  the  contention  of  connsel  for  the  city 
that  because  it  is  provided  that  the  supply  is  to 
be  free  frmn  poUntion,  and  because  the  river  is 
a  part  of  that  supply,  therefore  tbe  river  must 
be  free  from  pollution,  from  its  source  to  the 
point  where  it  flows  into  the  Boontoa  reservMr, 
is  nntenable.  In  view  of  the  evidence,  the  city 
would  be  demanding  an  impossibility.  I  think 
the  contract  means  that  the  supply,  at  tbe  time 
it  reaches  Jersey  CSty  and  is  delivered  into  the 
reservoir  or  pipes  there,  must  be  free  from 
pollution.  For  example,  if  after  the  water 
shonld  leave  tbe  Boonton  reservoir  but  partially 
purified,  it  should  be  subjected  to  the  action  of 
a  filter  plant,  established  at  any  point  along 
tbe  route,  and  be  there  freed  from  pollution,  I 
have  no  doubt  the  terms  of  the  contract  would 
be  fully   complied   with." 

Further  on  I  say  (74  N.  J.  Eq.  p.  138,  70 
Att.  510): 

"There  is  one  other  remark  that,  in  order  to 
avoid  misappreheDsion,  I  wish  to  make  before 
considering  the  evidence.  The  company  is  not 
bound  to  provide  against  that  which  may  arise 
in  tbe  future;  in  other  words,  against  future 
conditions.     Jersey  (^ty  will  have  to  provide 


against  them  as  occasion  may  require.  For 
example,  if  the  present  population  of  the  water- 
shed does  not  create  a  situation  calling  for  the 
installation  of  a  filter  plant,  the  company  is  not 
obliged  to  furnish  it,  merely  because,  when  the 
population  increases,  such  a  plant  may  bs  a 
necessity.*' 

These  quotations  indicate  tbe  mle  to  be  ap- 
plied on  this  application. 

[1]  It  was  strenuously  contended  on  behalf 
of  the  contractor  that  the  newly  discovered 
evidence  must  be  evidence  of  fact  and  not  of 
opinion,  and  that  evidence  of  opinion  based 
on  discoveries  made  since  the  trial  is  more 
objectionable  than  ordinary  opinion  evidence. 
I  should  be  imwilllng  now  to  hold  that  such 
opinion  evidence  might  not,  under  some  cir- 
cumstances, be  ground  for  a  new  trial  I  do 
not  think  the  point  calls  for  decision.  The 
fundamental  question  is  whether  the  affi- 
davita  show  that  the  contractor  lias  failed  to 
perform  bis  contract  The  tests,  chemical 
and  bacteriological,  in  use  when  the  works 
were  delivered  indicated  that  the  water  was 
pore  and  wholesomeb  after  subjection  to  tbe 
treatment  approved  by  the  late  Chancellor 
Magle.  But  if  It  stood  these  tests  then,  and 
the  test  of  actual  user  besides,  it  was  pure 
and  wholesome  within  the  meaning  of  'the 
contract  It  is  absurd  to  suppose  that  tbe 
parties  contracted  for  such  water  only  as 
would  stand  the  tests  that  might  be  applied 
by  future  generations,  in  the  light  of  future 
discoveries.  The  contract  was  to  be  com- 
pletely performed  at  a  time  designated.  It 
was  the  standards  of  the  time,  and  not  tbe 
standards  of  tbe  future,  that  were  to  deter- 
mine whether  full  performance  had  been 
made.  The  contract  was  not  to  furnish  wa- 
ter free  from  every  mineral  and  other  impu- 
rity, but  only  from  such  impurities  as  were 
then  regarded  as  detrimental  to  health.  Wa- 
ter absolutely  pure  is  to  be  bad  only  in  the 
laboratory.  If  tbe  court  found,  as  it  did, 
that  the  water  was  pure  and  wholesome,  ac- 
cording to  the  tests  then  known,  and  If  It 
adjudged  performance  on  that  basis,  and  If 
tbe  contractor  delivered  the  works  on  that 
bitsls,  there  is  no  ground  for  asserting  that 
he  did  not  discharge  his  contract  obligations. 
There  Is  nothing  in  the  proof  to  Indicate 
that  the  water  was  not  pure  and  wholesome 
according  to  the  then  opinion.  The  case  was 
tried  by  able  counsel  with  the  greatest  care 
and  elaboration.  It  is  not  pretended  that  any 
witness,  speaking  only  with  reference  to  the 
then  scientific  knowledge  on  tbe  subject,  could 
have  testified  in  such  a  way  as  to  have 
changed  tbe  result  It  is  not  Impossible  that 
bacteriologists  wUl,  in  tbe  future,  as  counsel 
suggest,  discover,  in  addition  to  tbe  B.  Wel- 
cbil,  other  germs  or  impurities  that  communi- 
cate disease — impurities  that  may  have  to  be 
eliminated,  before  in  the  estimatioa  of  the 
scientific  opinion  of  coming  times  tbe  water 
is  entirely  fit  to  drink;   but  is  tbe  contract 
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to  remain  open  antll  the  last  discovery  is 
made? 

[2]  There  Is  anotlier  objection  to  the  relief 
sought  which  seems  to  me  to  be  fatal.  It  Is 
a  well-known  rule  that,  In  the  language  of 
Depue,  C.  J.,  in  Colton  ▼.  Depew,  60  N.  J.  Eq. 
454,  46  Atl.  728,  83  Am.  St.  Rep.  650: 

"The  statutes  of  limitation  do  not  apply  to 
courts  of  equity,  for  the  reason  that  the  words 
of  the  statutes  apply  only  to  particular  legal 
remedies;  but  proceedings  in  equity  to  enforce 
a  legal  right  are  within  the  spirit  and  meaning 
of  the  statutes,  and  have  always  been  so  con- 
sidered." 

[3, 4]  Now  what  Is  the  right  sought  in  this 
case?  Plainly,  a  legal  right.  Complainant 
does  not  ask  that  the  decree  be  opened,  In 
order  that  it  may  return  the  plant  .The  right 
insisted  on  Is  a  right  to  a  money  decree,  ad- 
judging damages  for  breach  of  contract;  the 
measure  of  damages  being,  it  is  said,  the  cost 
of  the  interesting  sewers,  which  it  proposes 
to  build.  This  cause  of  action  accrued  at 
latest  In  1911,  when  It  took  the  works  and 
paid  the  price,  for  it  was  then,  if  at  all,  that 
the  breach  occurred.  ■  The  presrait  petition 
was  not  filed  until  1918.  Had  it  sued  at  law 
for  damages  it  would  have  been  barred  by 
limitation.  It  la  true  that  in  form  this  is  an 
application  to  file  a  bill  of  review  to  enable 
complainant  to  put  in  additional  evidence, 
but,  in  substance,  the  evidence  when  put  in 
will  be  used  as  a  basis  of  a  money  decree,  a 
decree  founded  on  a  cause  of  action  occurring 
after  the  original  decree  was  made.  No  part 
of  the  prayer  of  the  original  bill  would  meet 
the  case.  A  new  prayer  would  be  necessary, 
and  this  prayer  would  be  grounded  on  a  new 
cause  of  action  not  commenced  and  sued  with- 
in six  years  next  after  it  accrued.  The  case 
is  plainly  one  within  the  spirit  and  meaning 
of  the  statute,  If  not  wltliln  its  letter,  and 
none  the  less  so  because  It  is  presented  under 
the  form  of  a  bill  of  review.  The  end  sought 
is  and  is  only  damages ;  damages  that  would 
have  been  the  subject  of  a  legal  action  but 
for  the  presence  of  the  decree. 

There  are  no  equities  that  stand  in  tbe 
way  of  applying  the  statute.  If  there  be  any, 
they  are  rather  with  the  defendant,  who,  aft- 
er affirmance  of  the  decree  by  the  <3ourt  of 
Errors,  distributed  the  price,  or  the  greater 
part  of  it,  among  its  creditors  and  stock- 
holders. 

[SI  The  aK>lication  Is  denied,  but  as  the 
denial  is,  no  doubt,  appealable,  no  injustice 
will  be  done.  If  the  views  here  expressed  are 
erroneous.  The  test  of  the  right  to  appeal  is 
whether  the  party  be  aggrieved,  and  Jersey 
City  is  certainly  aggrieved  if  it  has  a  legal 
rlRht  to  recover  damages  in  this  court  and 
an  opportunity  to  vindicate  that  right  is  de- 
nied. Day  v.  Allaire,  31  N.  J.  Eq.  303 ;  Read 
V.  Patterson,  44  N.  3.  Elq.  211,  14  AtL  490,  6 
Am.  St.  Rep.  877. 


BER6EB  T.  BER6EB.     (No.  45/43.) 

(Ck>urt  of  Chancery  of  New  Jersey.    Oct  28, 
1918.) 

(Bt/llaiiu  by  "^  Court.) 

1.  DiVOBCK      «=:>S2(3)— DeSEBTION— JUBISOIO 
TIOK — NOKBESIDENCE  OF  PETTTIOiraB. 

Where  the  desertion  took  place  in  New 
York  and  at  the  time  of  the  expiration  of  tlie 
two  years  the  husband  was  and  had  been  for 
some  time  a  resident  of  this  state  and  con- 
tinued to  be  down  to  the  time  of  the  filing  of 
the  petition  and  had  been  for  two  years  next 
preceding  the  filing  of  the  petition  and  was 
personally  served  with  process,  the  jurisdiction 
of  the  court  is  complete  to  grant  a  divorce  upon 
the  ground  of  desertion,  although  the  petition- 
er never  was  a  resident  of  this  state. 

2.  DivoBCE  «=>133(3)— Decbee. 

A  mere,  suspicion  that  a  deserting  spouse 
might  have  been  justified  in  leaving,  it  not  ap- 
pearing that  petitioner  liad  committed  a  matri- 
monial offense  which  would  justify  defendant 
leaving  and  staying  away,  is  not  sufficient  to 
justify  denial  of  decree. 

Suit  for  divorce  by  Margaret  Bergfr 
agninst  Leon  Berger.  PlaintUTs  exceptions 
to  master's  report  sustained,  and  decree  nisi 
advised. 

S.  Sidney  Sliver,  of  Newark,  for  petitioner. 

LANE,  V.  C.  The  suit  la  for  actual  deser- 
ticHi.  At  the  time  the  desertion  commenced 
the  parties  were  resident  in  New  York.  The 
defendant  husband,  almost  Immediately  aft- 
er the  desertion,  removed  to  New  Jersey  and 
has  since  that  time  continuously  resided 
within  this  state.  The  petitioner  Is  not  and 
never  has  been  a  resident  of  this  state.  At 
the  time  the  cause  of  acticm  accrued,  to  wit, 
two  years  after  the  Initial  desertion,  the  de- 
fendant was  a  resident  of  this  state,  and  be 
had  been  a  resident  of  this  state  for  the  two 
years  next  preceding  the  filing  of  the  peti- 
tion. The  ^)eclal  master  reported  adversely 
to  a  decree  upon  the  ground: 

.  "That  the  cause  of  action  arose  in  the  state  of 
New  York,  a  jurisdiction  in  which  the  cause 
of  action  for  which  this  suit  is  brought  namely, 
desertion,  is  not  recognized  as  a  ground  for  th« 
same  relief  (absolute  divorce)  sought  in  tbis 
suit  in  New  Jersey.  Section  6,  of  subdivisios 
(b)  of  the  Divorce  Act  of  1907,  therefore  fo^ 
bids  the  granting  of  a  divorce  here." 

[1]  Section  6  of  the  Divorce  Act  revision 
of  1907,  2  0.  S.  of  N.  J.  2021,  vests  jurisdic- 
tion in  this  court  to  grant  decrees  where 
personal  service  of  process  Is  obtained  upon 
the  defendant  within  the  state: 

"(a)  When,  at  the  time  the  cause  of  action 
arose,  ether  party  was  a  bona  fide  resident 
of  this  state,  and  has  continued  so  to  be  down 
to  the  time  of  the  commencement  of  the  action, 
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except  that  no  aeti<«  tor  absolate  divorce  shall 
be  commenced  for  any  cause  other  than  adul- 
tery, unless  one  of  the  parties  has  been  for  the 
two  years  next  preceding  the  commencement  of 
the  action  a  bona  fide  resident  of  this  state, 
(b)  When,  ednce  the  cause  of  action  arose,  ei- 
ther party  has  become,  and  for  at  least  two 
years  next  preceding  the  commencement  of  the 
action  has  eontinaed  to  be,  a  bona  fide  resident 
of  thia  state ;  provided  the  cause  of  action  al- 
leged waa  recognised  in  the  jurisdiction  in 
which  such  party  resided  at  the  time  the  cause 
of  action  arose,  as  a  ground  for  the  same  relief 
uked  for  in  the  action  in  this  statute." 

tf  tbe  cause  of  action  arose  at  a  time  ^ben 
the  defendant  was  a  resident  in  this  state, 
then  subdivision  (a)  applies  and  tbe  Juris- 
diction Is  complete. 

In  Koch  V.  Koch,  79  M.  J.  Bq.  24,  80  AtL 
113,  Vice  Chancellor  Etneiy  held  that  a  cause 
of  action  for  divorce  upon  the  ground  of  de- 
sertion did  not  accrue  until  after  the  expira- 
tion of  two  years  after  the  Initial  desertion. 
This  was  followed  In  Gets  v.  Qetz,  81  N. 
J.  Eq.  465,  88  Atl.  876,  and  approved  by  the 
Court  of  Errors  and  Appeals  in  Flynn  v. 
Flynn,  88  N.  J.  Bq.  690,  92  AG.  643 ;  Orens  V. 
Orens,  88  N.  J.  Eq.  29.  102  Atl.  436. 

The  cause  of  action  therefore  arose  at  a 
time  when  one  of  the  parties  was  a  bona 
fide  resident  of  this  state,  and  the  case  is 
within  subdivision  (a). 

[2]  The  master  makes  no  specific  finding 
upon  whether  the  evidence  that  the  defend- 
ant has  been  guilty  of  wUlful,  continued,  and 
obstinate  desertion  for  the  statutory  period, 
has  been  sufficiently  corroborated,  although 
he  expresses  doubt,  and  expresses  an  idea 
that  the  testimony  shows  that  the  defend- 
ant was  Jostlfled  in  leaving  the  petitioner. 

I  have  examined  the  testimony  and  am 
of  the  opinion  that  willful,  continued,  and 
obstinate  desertion  has  been  shown  by  cor- 
roborated testimony.  The  defendant  imme- 
diately after  leaving  his  wife  visited  the 
mother  of  the  witness  Munier,  who  testified 
that  defendant  stated  that  he  had  left  his 
wife  and  that  he  did  not  Intend  to  live  with 
her  again;  that  his  mother  endeavored  to 
get  him  to  make  up,  but  that  he  refused; 
that  Mnnler  has  continued  to  visit  the  de- 
fendant in  New  Jersey,  and  it  Is  apparent 
from  his  testimony  that  the  attitude  of  the 
defendant  had  not  changed;  that  on  one  oc- 
casion defendant  wrote  the  mother  of  the 
witness  a  letter  In  which  defendant  stated 
that  he  was  going  to  get  a  divorce.  The 
wiftfs  testimony  Is  to  the  effect  that  after 
the  desertion  she  wrote  letters  to  her  hus- 
band asking  him  to  come  back,  and  that  In 
each  Instance  he  declined,  and  finally  wrote 
ber  that  she  need  not  write  again  as  her 
letters  would  be  returned  unopened.  It 
seems  to  me  that  the  testimony  of  Mnnler, 
considered  as  a  whole,  sufficiently  corrobo- 
rates the  testimony  of  petitioner.    With  re- 


spect to  the  Justification  for  defendant  leav> 
Ing,  the  opinion  of  the  master  Is  based  upon 
a  statement  made  by  petitioner  that  at  the 
time  the  husband  left  he  did  so  because  he 
objected  to  petitioner's  intimacy  vrlth  a 
boarder.  There  Is  no  evidence  whatever 
from  whl(^  the  court  can  find  that  the  de- 
fendant was,  in  fact,  Justified  In  leaving,  and 
the  mere  suspicion  that  he  might  have  been 
Is  not  I  think  sufficient  to  Justify  denial  of 
a  decree.  There  is  nothing  shown  or  inti- 
mated that  would  lead  to  the  conclusion  that 
petitioner  had  committed  a  matrimonial  of- 
fense which  would  Justify  defendant  leav- 
ing and  staying  away. 

The  defendant  was  served  personally  with 
process. 

The  exceptions  will  be  sustained,  and  de- 
cree nisi  advised. 


KATCHEE  V.   AMERICAN  EXPRESS   CO. 
(Supreme  Court  of  New  Jersey.    Dec.  18, 1818.> 

(SvOaltu*  hy  th»  Court.} 

1.  Cabbikbs    «=>94(4,    5)— Recovert— Rekit- 
TANCE  BT  Express  Coi£pai»t— FArLtJBE  to 

'   Deliveb  Deposit— Liabiutt. 

The  plaintiff  paid  to  the  defendant  $194.60, 
for  which  the  latter  agreed  to  forward  for  the 
plaintiff  $194.S0,  or  its  equivalent,  1,000  rubles^ 
to  plaintiff's  wife  in  Russia. 

The  agreement  was  manifested  by  a  written 
receipt,  in  which  the  defendant  a(toowledged 
that  it  had  received  from  the  plaintiff  $3.94.50, 
equivalent  of  1,000  rubles  for  remittance  to 
plaintiff's  wife  in  Russia.  Delivery  could  not 
be  made  through  the  Russian  postal  service,  due 
to  conditions  created  by  the  war,  and  four 
months  after  a  failure  to  ddiver  the  defendant 
offered  to  refund  to  the  plaintiff  $127.50,  whidi 
it  claimed  was  the  then  present  value  of  1,000 
rubles  in  American  money. 

This  the  plaintiff  refused,  and  brought  suit 
to  recover  the  |194JiO  deposited  with  the  de- 
fendiant  for  remittance. 

On  proof  of  these  facts,  defendant  moved  for 
a  nonsuit,  on  the  ground  that  its  liability  ceased 
when  it  cabled  to  its  agent  in  Russia  a  direction 
to  pay  to  plaintiff's  payee  the  1,000  rubles. 
Held,  that  the  contract  to  forward  the  money 
or  its  equivalent  was  not  performed  until  de- 
livery, even  though  the  failure  was  not  the 
fault  of  the  defendant,  and  that  plaintiff  was 
entitled  to  recover  at  least  the  value  of  the 
rubles,  if  not  the  money  paid  ss  a  considera- 
tion for  the  contract,  and,  as  something  was  due 
plaintiff,  the  refusal  to  nonsuit  was  not  error. 

(Additional  8vUai«*  &V  Editorial  Staff.) 

2,  Oabbikbs   4=>70— Exfbess   Oohfart— Re- 
lUTTAiraE, 

Where  express  company  received  and  re- 
ceipted for  $194.60  from  plaintiff,  and  agreed 
to  forward  it  or  its  equivalent,  1,000  rubles,  to 
his  wife  in  Russia,  but  was  unable  to  make  de- 
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livery,  the  sale  to  plaintiff  of  a  credit  of  1.000 
rubles  was  not  a  complete  transaction  at  date 
of  receipt,  and  company  did  not  become  owner 
of  money  paid  for  audi  credit. 

9.  Oarbiebs  ^3>91— Ezpbess  Comfant— Re- 
kittance. 
Where  express  company  received  from  and 
receipted  to  pUintifC  for  $l&i.50  or  its  eqniva- 
lent,  1,000  rubles,  which  it  agreed  to  remit  to 
Russia,  it  was  its  duty  to  'deliver  the  rubles, 
and  not  merely  to  remit  by  cable  accordinc  to 
usual  practice. 

4.  Cabbiebs  «=s>91— EXFBE8S  Comfant— Re- 

UnTANCE. 

Where  an  express  company  received  from 
plaintiff  and  receipted  for  $194.60  or  its  equiva- 
lent, 1,000  rubles,  which  it  was  to  transmit  to 
his  wife  in  Russia,  the  purchasing  of  a  money 
order  at  a  Russian  post  office,  addressed  to 
the  wife,  was  not  a  remittance  contepaplated  by 
contract,  and  when  remittance  was  returned  to 
correspondent  bank  it  was  company's  duty  to 
hold  to  plaintiffs  account  the  credit  for  1,000 
rubles. 

5.  Cabbiebs  «=»94(4)  —  Expbess  Comfant  — 
Re^uittanoe. 

Where  express  company  received  from  plain- 
tiff and  receipted  for  (194.50  or  its  equivalent, 
1,000  rubles,  to  be  remitted  to  his  wife  in  Rus- 
sia, the  purchase  of  a  credit  available  in  Rus- 
sia was  not  complete  when  made,  so  that  de- 
preciation in  rubles  between  time  of  purchase 
and  time  when  its  agent  knew  that  no  remit- 
tance could  be  made  did  not  make  depreciation 
fall  on  the  sender. 

Appeal  from  District  Court  of  Newark. 

Action  by  Jacob  Katcher  against  the  Amer- 
ican Express  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  AfBrmed.  with 
-costs. 

Argued  November  term,  1918,  before  BBR- 
OEN,  KALISCH,  and  BLACK,  JJ. 

Lindabury,  Depue  &  Faulks,  of  Newark,  for 
appellant 

PblUp  J.  Sdiotland,  of  Newark,  for  .ap- 
pellee. 

BKRGEN,  J.  The  defendant  was  engaged 
in  the  business  of  transmitting  money  from 
one  person  to  another,  and  In  furtherance  of 
that  business  it  had  a  duly  accredited  agent 
in  the  city  of  Newark  and  another  In  the  city 
of  Petrograd,  Russia;  the  latter  being  a 
banking  bouse  at  which  the  defendant  kept 
a  deposit,  out  of  which  the  agent  paid  such 
sums  as  the  defendant  might  request  to  any 
person  named. 

While  it  is  not  perhaps  important  what 
method  the  defendant  pursued  in  transmit- 
ting money  from  this  country  to  a  person  in 
Russia,  it  was  proven  that  In  roost  cases  the 
defendant  would  cable  to  the  Russian  bank 
the  amount  to  be  paid  in  Russian  currency 
and  the  name  of  the  payee,  on  receipt  of 
whidi   the  Russian   bank  would  procure  a 


post  office  order  and  mall  It  to  the  address  of 
the  payee,  and,  if  for  any  reason  the  bank 
was  unable  to  do  this,  the  amount  directed 
to  be  paid  remained  to  the  credit  of  the  de- 
fendant In  the  Russian  bank,  and  the  de- 
fendant was  notified  that  the  order  was  not 
"effected." 

[1]  The  facts  In  this  case  are  that  the 
plaintiff  called  on  the  defendant's  agent  Id 
the  dty  of  Newark  in  this  state  and  said,  as 
the  agrat  testified,  "I  want  to  send  1,000 
rubles,"  giving  the  agent  the  name  of  tlie 
payee  and  her  address,  with  request  that  it 
be  cabled;  that  the  plaintiff  asked  what  it 
would  cost,  and  the  agent  informed  him  that 
the  entire  cost,  Inclnding  the  oommission  of 
the  defendant  and  the  charge  for  the  agent's 
service,  would  be  1194.50,  which  sum  the 
plaintiff  paid  to  the  agent,  for  which  he  was 
given  a  receipt  dated  SQ>tember  8,  1917, 
whldi  acknowledged  that  the  defotdont  bad 
received  from  the  plaintiff  "one  hundred  nine- 
ty-four dollars,  not  exceeding  $50,  equivalent 
of  one  thousand  (1,000)  rubles  •  •  *  for 
remittance  to  Tese  Kacjur,  at  Bereznler, 
Luckiy,  Wolynck,"  and  following  this  the 
amount  In  figures,  $1^-50;  but,  while  the 
written  i>art  of  the  receipt  acknowledges 
only  the  receipt  of  $191,  it  is  not  denied  that 
the  amount  actually  paid  was  $194.50. 

The  receipt  was  issued  subject  to  certain 
express  conditions,  the  only  one  material  to 
the  present  case  being: 

"The  sum  of  money,  if  covered  by  this  re- 
ceipt, if  duly  issued  as  aforesaid,  will  be  foi^ 
warded  to  the  payee  named  herein,  subject  to 
the  rules  and  regulations  of  the  various  post  of- 
fices used  in  making  the  remittance." 

There  is  another  condition,  wblA  la: 

"This  receipt  must  not  be  issued  or  accepted 
for  more  than  the  sum  of  $50  or  its  equivalent, 
and  is  not  valid  for  more  than  said  sum  or  its 
equivalent" 

The  trial  court  refused  to  give  any  effect 
to  this  receipt  because  It  was  Issued  for  more 
than  $50;  but  manifestly  that  is  not  sound, 
for  the  defendant  by  its  subsequent  action 
ratified  it  as  a  receipt  for  $1M.50.  The  in- 
ferences to  be  drawn  from  the  testimony  and 
the  exhibits  are  that  the  plaintiff  applied  to 
the  defendant  to  have  it  forward  to  the  payee 
named,  residing  in  Russia,  $194.50^  which  be 
was  told  was  the  equivalent  of  1,000  rubles; 
that  the  defendant  accepted  the  money,  and 
by  the  condition  above  set  out  agreed  to 
forward  it  to  the  payee  named  therein ;  that 
for  some  reason,  for  which  the  defendant  was 
not  resiKmsible,  the  money  was  not  paid  to 
the  payee  out  of  defendant's  money  on  de- 
posit in  the  Russian  bank ;  that  the  defend- 
ant was  notified  by  its  Russian  agent  that 
the  payment  could  not  be  made  to  the  pa.ree 
because  of  conditions  existing  In  Russia  dne 
to  the  war,  and  therefore  the  defendant  was 
not  able  to  do  what  it  had  agreed  to  do,  and 
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tor  which  It  had  acc^ted  from  the  plaintUT 
$tM.50;  that,  when  the  defendant  learned 
that  Its  agreement  could  not  be  carried  out, 
it  offered  to  refund  to  the  plaintier  only  $127.- 
50,  for  the  reason  that  at  the  time  the  refund 
was  offered  the  value  of  rubles  had  depredat- 
ed In  the  United  States^  to  the  extent  that 
1.000  rubles  could  be  purchased  here  for 
$127.50.  This  offer  the  plaintiff  refused,  and 
brought  his  suit  to  recover  the  amount  of  the 
money  paid  to  the  defendant,  which,  or  Its 
equivalent,  was  to  be  forwarded  to  the 
payee  named,  and  for  that  sum  he  recovered 
his  Judgment  from  which  tde  defendant  has 
appealed. 

[2,  3]  The  defendant  moved  for  a  nonsuit, 
which  was  refused,  and  in  support  of  such  mo- 
tion argues  that  the  remittance  was  complet- 
ed when  defendant  cabled  Instructions  to  its 
agent  in  Russia  whether  the  fund  came  to  tQe 
payee  or  not,  upon  the  theory  that  plaintiff 
purchased  only  a  credit  for  the  payee  to  the 
extent  of  1,000  rubles,  and  If  for  any  reason 
deffflidant  could  not  make  delivery  to  the 
payee,  the  plaintiff  was  not  entitled  to  have 
refunded  the  cost  of  tiie  credit,  but  only  its 
present  value. 

We  do  not  think  this  is  a  proper  construc- 
tion of  the  contract,  which  was  to  remit  to 
the  payee  $194.50  or  Its  equivalent  of  1,000 
rubles.  The  contract  manifested  by  the  re- 
cript  is  an  agreement  to  remit  $194.50  or  its 
equivalent  of  1,000  rubles,  which  requires  a 
traider  to  the  payee  of  at  least  1,000  rubles  in 
Russia,  and  would  not  have  been  complied 
with  by  t^idering  anything  else,  and  that  not 
having  been  done,  because  of  impossibility 
of  performance  because  of  the  war,  the  par- 
ties are  in  this  position:  The  defendant  ac- 
cepted $194.50  from  the  plaintiff  upon  an 
agreement  to  perform  a  certain  contract 
whicti,  through  no  fault  of  the  defendant, 
the  latter  could  not  perform  and  therefore  he 
was  bound  to  refund  the  consideration  paid 
by  the  plaintiff.  The  authority  of  the  New- 
ark agent  to  make  a  refund  was  limited  to 
the  sum  of  $127.50,  which  Is  to  be  found  in  a 
letter  dated  March  4,  1918,  written  by  the 
defendant  to  its  Newark  agent,  which  recited 
that  their  agent  in  Russia  had  been  unable 
to  deliver  the  foreign  remittance  in  question 
and  directing  him  as  follows: 

"Ton  may  therefore  refund  the  sum  of  $127.- 
SO  to  remitter,  taking  receipt  for  same  on  form 
bdow  and  return  to  us  for  che<^." 

The  agent,  therefore,  had  no  authority  to 
tender  the  plaintiff  1,000  rubles,  even  if  plain- 
tiff was  bound  to  accept  it;  his  authority  be- 
ing limited  to  refund  $127.60.  There  Is  no 
proof  in  the  case  showing  the  value  of  the 
rubles  in  Russia  at  the  time  the  Russian 
agent  attempted  to  make  delivery  and  failed. 

The  def^dant,  in  support  of  its  appeal, 
also  argues  that  the  trial  court  was  in  error 
in  denying  the  motion  for  nonsuit,  because, 
as  the  agreement  was  to  remit  through  the 


Russian  post  office,  and  In  acoerdanoe  with 
its  rules  and  regulations,  "all  that  the  de- 
fendant agreed  to  have  its  Russian  corre- 
spondent do  was  to  mall  the  rubles  through 
the  post  office  in  the  manner  provided  by 
that  post  office  for  remitting  money ;  it  did 
not  agree  to  become  responsible  for  the  de- 
faults of  the  post  office ;  all  it  could  do  was 
to  put  the  money  In  the  way  of  being  deliver- 
ed by  that  governmental  agency  in  the  due 
course  of  business."  This  Is  rested  upon  the 
condition  attached  to  the  receipt,  that  the 
money  will  be  forwarded  to  the  payee,  "sub- 
ject to  the  rules  and  regulations  of  the 
various  post  offices  used  tn  making  the  re- 
mittance." 

This  argument  is  specious,  for  the  condi- 
tion manifestly  refers  to  the  efficiency  of  the 
post  office  which  the  defendant  proposed  to 
use  in  making  tlie  remittance  and  the  defend- 
ant would  not  be  relieved  from  all  resi>on- 
sibiUty  simply  because  conditions  existed  in 
Russia  which  prevented  the  effident  use  of 
one  of  its  selected  agencies. 

It  should  be  remembered  that  the  defend- 
ant did  not  buy  rubles  for  the  plaintiff,  for  It 
appears  in  the  case  that  they  had  at  least 
1,000  rubles  deposited  in  the  Russian  bank, 
and  it  lost  nothing  through  its  inability  to 
tender  delivery  of  the  1,000  rubles.  The 
situation  seems  to  be  this:  The  defendant 
took  from  the  plaintiff  $194.50,  for  which  it 
agreed  to  deliver  to  a  person  named  as  payee 
$1^.50,  or  its  equivalent  of  1,000  rubles,  which 
it  was  not  able  to  comply  with,  and  its  agent 
in  Russia  knew  on  the  13th  of  November, 
1917,  that  no  delivery  could  be  made,  and 
yet  by  the  tender  to  refund  the  defendant 
charges  the  plaintiff  with  all  depredation 
which  occurred  between  that  date  and  March 
4,  191S,  without  any  proof  that  there  had 
been  any  depreciation  on  the  ISth  of  Novem- 
ber, 1917.  We  are  of  <q)lnion  that  the  nonsuit 
was  properly  refused. 

The  next  point  argued  is  that  the  trial 
court  refused  permission  to  take  the  testi- 
mony of  a  material  witness  in  Petrograd  by 
a  commission,  and  the  defendant  also  offered 
to  prove  the  facts  Inquired  about  In  the  in- 
terrogatories. These  int«TOgatories  all  re- 
late, except  as  to  those  which  are  admitted, 
to  what  steps  were  taken  by  the  Russian  bank 
to  make  delivery.  According  to  the  view 
whldi  we  take  of  this  case  It  Is  quite  im- 
material what  efforts  were  made  to  make 
delivery,  and  have  assumed  that  all  proper 
st^s  were  taken  to  make  delivery,  and  that 
the  failure  to  do  so  was  not  the  fault  of  the 
defendant  or  its  representative. 

The  third  point  is  that  the  court  erred  In 
declining  to  find  the  facts  in  accordance  with 
certain  requests.  These  requests  are  all 
based  on  the  proofs  In  the  case,  and  we  have 
assumed  them  to  be  found  as  requested  In  the 
consideration  of  the  queetimis  raised. 

[4,  f ]  The  fourth  point  Is  that  the  oourt 
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erred  In  refusing  to  find  the  law  In  accord- 
ance with  the  defendant's  requests.  The 
first  is  that  the  sale  to  the  plaintiff  of  a 
crefflt  for  1,000  rubles,  was  a  completed 
transaction  on  the  date  of  the  receipt  and 
that  the  defendant  became  the  owner  of  tlie 
money  paid  for  such  credit.  We  think  the 
ruling  of  the  court  was  correct 

The  second  request  is  that  the  agreement 
to  remit  does  not  obligate  the  defendant  to 
deliver  the  rubles  and  that  its  only  duty  was 
to  remit  in  accordance  with  the  usual  practice 
covering  remittance  of  money  by  cable.  This 
we  think  was  properly  refused. 

The  third  and  fourth  requests  are,  In  sub- 
stance, that  purchasing  a  money  order  at  a 
Russian  post  office  and  inclosing  the  same  in 
an  envelope  addressed  to  the  payee,  constitutr 
ed  a  remittance  In  the  manner  contemplated 
by  the  contract,  and  that  If  the  money  order 
had  been  sent  to  the  payee  addressed  and 
returned  by  the  post  office  to  the  Russian 
banR,  it  became  the  duty  of  the  defendant  to 
hold  to  the  plaintifTs  account  the  credit  for 
1,000  rubles.  This  we  do  not  agree  to,  and 
its  refusal  was  correct,  nor,  in  this  case,  did 
the  defendant's  agent  hold  anything  to  plain- 
tiff's credit. 

The  fifth  request  is  that  the  purchase  of  a 
credit  available  in  Russia  was  complete  when 
made,  and  if  by  a  depreciation  of  rubles  be- 
tween the  time  of  purchase  and  the  return 
of  the  same  to  the  defendant's  correspondent 
as  nndellverable,  the  credit  became  of  less 
value  when  measured  in  terms  of  American 
money,  the  loss  falls  upon  the  plaintiff.  This 
we  do  not  consider  to  be  the  rule  of  law  to  be 
applied  to  the  facts  in  this  case,  and  was 
therefore  properly  refused. 

The  Judgment  will  be  affirmed,  with  costs. 


HOOVER  STEEL  BALL  CO.  ▼.  SCHAFER 
BALL  BEARINGS  CO.     (No.  45/77.) 

(Court  of  Chancery  of  New  Jersey.     Oct  SO, 
1918.) 

(BvUahut  ly  the  Court.) 

1.  CORPOBATIONS  <S=3€38  —  INSOLVKNCY  — 

TBANSFBa— Statute. 
The  sixty-fourth  section  of  the  Corporation 
Act  (2  C!omp.    St.   1910,   p.   1638),   forbidding 
transfers  when  insolvent  etc.,  applies  to  a  for- 
eign corporation  doing  business  in  this  state. 

2.  CoBPORATiONB  «=»537  —  Insolvency  — 
Transfer— Statute— "Actual  Suspension 
OF  Business." 

"Actual  suspension  of  business,"  as  used  in 
section  64,  imports  more  than  a  mere  failure  to 
meet  maturing  obligations  as  they  accrue.  T%e 
words  contemplate  an  interruption  of  ordinary 
business  operationa,  evidenced  by  some  objective 
features;  an  inteTrupti(Mi  of  the  ordinary  course 


of  business,  other  than  a  mere  failnre  to  meet 
maturing  obligations. 

3.  Corporations  «=»537— "Insolveht"— 

Statute. 

"Insolvent"  as  used  in  the  sixty-fourtli 
section,  must  be  defined  the  same  as  "insolvent," 
as  used  in  the  sixty-fifth  section;  that  is,  a  cor- 
poration is  insolvent  when  there  is  a  general 
inability  to  meet  pecuniary  liabilities  as  tbey 
mature,  by  means  of  either  available  assets  or 
an  honest  use  of  credit. 

[Ed.  Note.— For  other  definitions,  see  Worii 
and  Phrases,  First  and  Second  Series,  Insol- 
vent] 

4.  Cobpobationb  4=»542(1)— Plbdoe  or  As- 
sets. 

A  corporation  may,  if  temporarily  in  n««d 
of  funds,  pledge  its  assets  if  by  the  pledge  of 
such  assets  moneys  may  be  raised  which  will  re- 
lieve it  of  its  embarrassment  and  permit  it  to 
continue. 

B.  Cobpobationb  «=»542{1)— Insolvency— 
PrxnaE  or  Assets. 
Before  a  corporation,  insolvent  in  the  sense 
of  laboring  under  a  general  inability  to  pay 
maturing  obligations,  can  make,  for  a  present 
advance,  a  valid  pledge  of  its  assets  to  a  person 
having  knowledge  of  the  condition,  it  must  at 
least  appear  that  the  pledge  is  in  pursuance  of 
some  financial  scheme  which  it  is  reasonable  to 
suppose  will  result  in  placing  the  corporation 
in  a  position  of  solvency  as  contemplated  by  the 
statute. 

e.  COBPOBAIIONB   «=3637— InaOLVENOT— Tex- 
POKABT    BXBABRASSUBNT. 

IHstinction  between  general  inability  to 
meet  maturing  obligatlona  and  a  temporary  em- 
barrassment 

(Additional  /Si/ZZabtM  "by  Editorial  Staff.) 

7.  CoBPOBATioNS  ®s»537  —  Insolvency  — 
Knowledge  of  Plbdoeb — Evidence. 
On  opposing  claims  by  receiver  of  an  inaol- 
vent  corporation  and  estate  of  one  who  had 
loaned  money  on  notes  and  chattel  mortgages, 
evidence  held  to  show  that  corporation  at  time 
of  pledge  was  insolvent  to  knowledge  of  pledgee. 

Suit  by  the  Hoover  Steel  Ball  Company 
against  the  Schafer  Ball  Bearings  Company, 
in  which  a  receiver  was  appointed,  and  in 
which  property  covered  by  defendant's  chat- 
tel mortgage  was  sold,  with  claim  to  pro- 
ceeds by  receiver  and  by  the  estate  of  Dan- 
iel H.  Tolman,  deceased.  Decree  that  cer- 
tain proceeds  be  considered  as  subject  to  dis- 
tribution among  defendant's  creditors. 

BUder  &  Bilder  and  David  H.  Bilder,  all 
of  Newark,  for  receiver. 

Benjamin  F.  Jones,  of  Newark,  and  George 
H.  Porter,  of  New  Tork  City,  for  Estate  of 
Daniel  H.  Tolman. 


LANE,  V.  C.    Defendant  a  New  York  cor- 
poration, on  or  about  August  28,  1917,  made 
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and  dellrered  in  New  York  to  one  Tolman 
two  60-day  .collateral  notes,  one  for  $1,700, 
and  the  otber  tor  $2,700,  payable  in  New 
York.  At  or  about  the  same  time  it  deliveF- 
ed  to  Tolman,  as  collateral,  two  negotiable 
warehooae  receipts  covering  approximately 
45,000  pounds  of  steeL  It  received  from  Tol- 
man  upon  the  notes  a  total  of  $4434.68. 
Shortly  thereafter,  on  or  about  September 
11th.  the  corporation  gave  Tolman  a  6(May 
chattel  mortgage  for  $5,000  <m  its  machinery 
and  equipment  at  its  plant  at  Hawthorne, 
N.  J.,  securing  a  note  for  $5,000.  There  was 
advanced  upon  this  loan  approximately  $4,- 
300.  When  the  two  collateral  notes  became 
dne,  on  or  about  October  27,  1917,  a  new 
note,  dated  October  27,  1917,  for  $5,800,  pay- 
able in  90  days,  was  made  and  delivered  by 
the  corporatl(Hi  to  Tolman,  tn  New  Tork. 
The  two  notes  made  in  August  were  cancel- 
ed. Three  thousand  pounds  of  steel  in  stor- 
age were  released.  As  a  part  of  the  same 
transaction  a  new  chattel  mortgage  for  $0,- 
OOO  was  made  and  executed  by  defendant  and 
delivered  to  Tolman,  and  the  chattel  mortgage 
tor  $5,000  was  canceled.  This  $6,000  chattel 
mortgage  was  payable  at  the  rate  of  $500  per 
month.  Tolman  at  this  time  advanced  $300 
In  cash,  and  subsequently  a  sum  which  has 
been  stated  to  be  either  $600  or  $700,  making 
the  aggregate  additional  advance  $800  or 
$1,000.  There  was  indorsed  upon  the  note 
dated  October  27,  1917,  for  $5,800,  a  pay- 
ment of  $420.  This  payment  was.  In  fact, 
never  made,  and  the  reason  for  the  Indorse- 
ment upon  the  note  is  not  clear.  All  of  the 
transactions  took  place  in  New  York. 

On  the  24th  day  of  May,  1918,  in  proceed- 
ings instituted  imder  the  statute,  a  receiver 
of  defendant  was  appointed  by  this  court 
Both  the  Tolman  estate  (Tolman  having 
died)  and  the  receiver  claiming  the  steel,  it 
was  sold  and  the  proceeds  brought  within 
the  control  of  the  court.  The  insistence  of 
the  receiver  is  that  the  pledge  of  the  steel 
is  void  under  the  provisions  of  section  64  of 
an  act  concerning  corporations  (revision  of 
1896;  2  C.  S.  of  N.  J.  p.  1638).  He  rests  hU 
claim  upon  two  propositions:  First,  that  at 
the  time  of  the  pledge  the  corporation  was 
Insolvent,  within  the  meaning  of  the  statute, 
to  the  knowledge  of  Tolman;  second,  that 
the  company  had,  at  the  time  of  the  pledge, 
"actually  suspended  its  ordinary  business," 
and  it  appearing  that  the  company  was  In- 
solvent at  the  time  of  the  pledge,  knowledge 
to  Tolman  is  immaterial.  The  Tolman  es- 
tate Insists  that,  the  transactions  being  con- 
summated In  New  York  and  the  coriwration 
being  a  New  York  corporation,  the  law  of 
New  York  applies,  and  it  appearing  that  the 
pledge  was  not  ma^e  for  the  purpose  of  pre- 
ferring an  existing  creditor,  it  is  valid  under 
the  New  York  law,  and  that,  if  the  New  Jer- 
sey statute  applies,  the  defendant  was  not  at 


the  tinie  the  pledge  was  made  insolvent  to 
the  knowledge  of  Tolman. 

[1]  First  The  sixty-fourth  section  of  the 
Corporation  Act  (2  O.  S.  of  N.  J.  p.  1638)  ap- 
plies to  a  foreign  corporation  doing  business 
In  this  state.  It  was  so  held  by  Vice  Chan- 
cellor Stevenson  in  Agnew  Co.  v.  Paterson 
Board  of  Education,  83  N.  3.  Eq.  49,  at  page 
55,  89  Atl.  1046,  and  his  determination  upon 
this  branch  of  the  case  was  affirmed  by  the 
Court  of  Errors  and  Appeals,  for  the  reasons 
he  stated,  in  83  N.  J.  Eq.  p.  339,  90  Aa  1135. 
And  see  Boebme  v.  Rail,  51  N.  J.  Bq.  541, 
26  Atl.  832.  AU  of  the  assets  of  the  corpora- 
tion were  in  this  state;  Its  entire  business 
was  in  this  state.  The  pledge  was  of  pr<^- 
erty  within  this  state.  The  fact  that  the 
notes  were  delivered  in  New  York,  payable 
in  New  York,  does  not,  I  think,  differentiate 
this  case  from  those  cited. 

[2]  Second.  Had  the  company  actually 
suspended  its  ordinary  business,  within  the 
meaning  of  section  64,  so  that  notice  to  Tol- 
man is  immaterial?  At  the  time  of  the 
delivery  of  the  notes  and  of  the  pledge,  the 
company  was  insolvent  in  the  sense  that 
there  was  a  general  Inability  to  meet  pecu- 
niary liabllltlea  as  they  matured  by  means 
of  ^ther  available  assets  or  an  honest  use 
at  credit  (Empire  State  Trust  Co.  v.  Trustees 
of  Wm.  F.  Fisher  &  Co.,  67  N.  J.  Eq.  602, 
60  Atl.  940,  3  Ann.  Cas.  393;  Wright  v. 
American  Finance  &  Securities  Co.,  84  N. 
J.  Eq.  415,  03  Atl.  862,  and  85  N.  J.  Eq.  181, 
96  Atl.  387),  as  I  will  hereafter  point  out; 
and  the  comtnny  had  suspended  Ite  business 
and  was  not  about  to  resume  the  same,  in 
the  sense  that  it  had  suspended  payment  of 
its  pecuniary  liabilities  and  was  not  about  to 
resume  such  payment  Ft  Wayne  Electric 
Cor.  V.  Franklin  Electric  Light  Co.,  57  N. 
J.  Eq.  7,  41  Atl.  217 ;  Beinhardt  v.  Interstate 
Tel.  Co.,  71  N.  3.  Eq.  p.  70,  03  Atl.  1097  ;  Cat- 
Un  V.  Vlchachi  Mining  Co.,  73  N.  J.  Eq.  286, 
67  Atl.  194. 

The  facte  were  present  which  would  have 
warranted  the  court  in  appointing  a  receiver 
under  section  65,  but  it  does  not  necessarily 
follow  that  the  words  "actually  suspended 
its  ordinary  business,"  in  section  64,  contem- 
plate the  same  sort  of  suspension  of  business 
as  indicated  by  the.  words  "resumption  of 
business"  in  section  65.  The  Legislature  was 
dealing  in  section  64  with  the  validity  of 
transfers,  etc.,  an  enttnely  different  subject- 
matter  than  that  dealt  with  in  section  65. 
Transfers,  etc.,  are  void  If  made — (a)  when 
the  corporation  Is  insolvent;  or  (b)  after  it 
has  suspended  its  ordinary  business  for  want 
of  funds  to  carry  on  the  same ;  or  (c)  if  the 
transfer  be  made  in  contemplation  of  in- 
solvency, A  bona.flde  purchaser  for  value 
is  saved,  if  the  transfer,  etc.,  be  made  when 
the  corporation  be  insolvent,  or  If  the  trans- 
fer be  made  in  contemplation  of  insolvency. 
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if  he  bave  no  notice,  in  tbe  first  Instance,  of 
the  Insolvency,  and,  In  the  second  instance, 
of  the  sale  being  made  in  contemplation  of 
insolvency,  provided  always  the  sale  shall 
have  been  made  before  the  company  shall 
have  actually  suspended  its  ordinary  busi- 
ness. If  the  sale  be  made  before  tbe  com- 
pany has  actually  sti^>ended  its  ordinary 
business,  then  want  of  notice  is  material ;  if 
after,  want  of  notice  is  immaterial. 

Actual  suspension  of  business,  as  used  in 
this  section,  imports  more  than  a  mere  fail- 
ure to  meet  maturing  obligations  as  they  ac- 
crue. The  reasoning  which  induced  the  court 
to  hold  that  the  words  "resume  its  business," 
in  the  sixty-fifth  section,  referred  to  a  re- 
sumption of  meeting  maturing  obligations, 
does  not  apply.  The  statute  contemplates  an 
Interruption  of  ordinary  business  operation 
evidenced  by  some  objective  features.  In 
the  case  of  banks  a  failure  to  meet  maturing 
obligations  would  be  an  actual  suspension  of 
business,  because  It  would  result  in  the  im- 
mediate closing  of  the  doors.  In  tbe  case  of 
manufacturing  concerns,  a  cessation  of  man- 
ufacture. In  any  event  there  Is  required  an 
interruption  of  the  ordinary  course  of  busi- 
ness, other  than  a  mere  failure  to  meet  ma- 
turing obligations.  A  consideration  of  the 
following  cases  leads  to  this  conclusion:  Mil- 
ler V.  Gourley,  65  N.  J.  Eg.  237,  55  Atl.  1083 ; 
Regina  Music  Box  Co.  v.  Otto  &  Sons,  65  N. 
J.  Eq.  582,  56  Atl.  715,  affirmed  68  N.  J.  Eq. 
802,  64  Atl.  1134;  Reed  v.  H^ols  Carbide 
Specialty  Co.,  64  N.  J.  Eq.  281,  63  AU.  1057 ; 
Bedford  v.  Newark  Machine  Co.,  16  N.  J. 
Eq.  117;  Kinsela's  Administrators  v.  Cata- 
ract City  Bank,  18  N.  J.  Eq.  158.  At  the 
time  the  pledge  was  made  the  corporation 
had  not  actually  suspended  its  business  with* 
in  the  meaning  of  the  statute. 

[8-6]  Third.  Was  the  company  insolvent 
at  the  time  the  pledge  was  given,  and  did 
Tolman  have  notice  of  such  insolvency?  "In- 
solvent," as  used  in  the  eixty-fourtl*  section, 
must  be  defined  the  same  as  "insolvent,"  as 
used  in  the  sixty-fifth  section;  that  Is,  a 
corporation  is  insolvent  when  there  is  a  gen- 
eral inability  to  meet  pecuniary  liabilities  as 
they  mature  by  means  of  either  available  as- 
sets or  an  honest  use  of  credit  Trust  Co.  v. 
Trustees  of  Wm.  F.  Fisher  &  Co.,  67  N.  J. 
Eq,  602,  60  Atl.  940,  3  Ann.  Cas.  393 ;  Wright 
V.  American  Finance  &  Securities  Co,  84  N. 
J.  Eq.  415,  93  Atl.  862,  85  N.  J.  Eq.  181,  96 
Atl.  387.  Nevertlieless  a  corporation  may,  if 
temporarily  in  need  of  funds,  pledge  Its  as- 
sets, if  by  the  pledge  of  such  assets  moneys 
may  be  raised  which  will  relieve  it  of  its  em- 
barrassment and  permit  it  to  continue.  Reed 
V.  Helois  Carbide  Specialty  Co.,  64  N.  J.  Eq. 
231,  53  Atl.  1057;  Miller  v.  Gourley,  65  N. 
J.  Eq.  237,  55  Atl.  1083 ;  Regina  Music  Box 
Co.  V.  Otto  &  Sons,  65  N.  J.  Eq.  582,  66  Atl. 
716,  affirmed  68  N.  J.  Eq.  802,  64  Atl.  1134. 


But  it  seems  to  me  on  the  authority  of  Cope 
V.  Walton,  77  N.  J.  Eq.  512,  76  Ati.  1014,  79 
N.  J.  Eq.  165,  80  AtL  478,  that  at  least  it 
must  appear,  before  a  corporation,  insolvent 
in  the  sense  of  laboring  under  a  general  in- 
ability to  pay  maturing  obligations,  can 
make,  for  a  present  advance,  a  valid  pledge 
of  its  assets  to  a  person  having  knowledge  of 
the  condition,  that  the  pledge  is  in  pursuance 
of  some  financial  scheme  which  It  is  reascm- 
able  to  suppose  will  result  in  placing  the 
corporation  in  a  position  of  solvency  as  con- 
templated by  the  statute;  and  in  this  con- 
nection I  point  out  that  there  is  a  great  dis- 
tinction between  a  general  inability  to  meet 
maturing  obligations  and  a  temporary  em- 
barrassment, 

[7]  At  the  time  of  the  original  transaction 
with  Tolman,  in  August,  1917,  the  company 
had  past-due  Indebtedness  in  excess  of  $10,- 
000.  It  actually  owed  more  than  $30,000. 
Mnch  of  the  past-due  Indebtedness  existing 
in  August,  September,  and  October,  1917,  was 
in  ezlst^ice  at  the  time  of  the  appointment 
of  the  receiver  on  May  24, 1918.  It  was  not 
manufacturing.  It  was  only  experimenting. 
It  had  exhausted  the  ordinary  means  for 
raising  money.  Its  creditors  were  pressing. 
It  needed  money  "for  working  capital." 
Through  an  advertisement  through  the  medi- 
um of  a  broker,  Its  officers  came  in  contact 
with  Tolman,  a  money  lender  In  New  York. 
It  arranged  with  Tolman  for  an  advance  of 
approximately  $4,000  upon  two  60-day  col- 
lateral notes,  to  secure  which  there  wag 
pledged  some  45,000  pounds  of  steel.  Shortly 
thereafter  it  procured  another  loan  from  Tol- 
man, approximately  $4,300,  for  which  it  gave 
him  a  chattel  mortgage  to  secure  the  sum  of 
$5,000  upon  its  plant  and  machinery.  Both 
the  note  and  chattel  mortgage  were  payable 
in  60  days.  There  was  no  scheme  worked 
out  by  which  provision  was  made  for  tbe 
payment  either  of  the  past-due  indebtedness 
or  of  the  notes  and  chattel  mortgage  when 
they  should  become  due.  There  is  no  evi- 
dence that  there  was  any  expectation  that 
the  company  could  possibly  be  put  In  finan- 
cial condition  where  it  might  meet  either 
the  amounts  due  upon  the  past-due  indebted- 
ness or  the  amounts  due  on  the  chattel  mort- 
gage and  notes;  nor  do  I  think  it  was  con- 
templated that  either  should  be  met.  If  it 
was  so  contemplated,  then  such  contempla- 
tion was  not  based,  so  far  as  the  evidence  is 
concerned,  upon  any  facts  which  would  ap- 
peal to  reasonable  men.  When  the  notes  be- 
came due  the  company  was  unable  to  pay, 
and  thereupon  another  transaction  took  place 
between  the  officers  of  the  company  and  Tol- 
man, by  which  Tolman  advanced  an  addi- 
tional $300,  and  a  sum  which  has  been  stated 
to  be  either  $500  or  $700,  and  a  new  collat- 
eral note  for  $5,800  was  delivered.  At  the 
same  time  Tolman  released  from  the  storage 
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warehouse  3,000  poiinds  of  steel  and  tbere 
was  an  Indorsement  made  upon  the  note  of 
a  credit  of  $420.  As  part  and  parcel  of  the 
same  transaction  the  old  chattel  mortgage 
was  canceled  and  a  new  chattel  mortgage  ex- 
ecnted  for  $6,000,  payable  at  the  expiration  of 
90  daya  At  the  time  of  this  new  transaction 
no  plan  was  proposed  by  which  the  company 
was  to  be  pnt  npon  Its  feet,  nor  was  it  con- 
templated that  the  moneys  raised  should  be 
nsed  for  the  pnrpose  of  putting  the  corpora- 
tion in  a  position  to  pay  its  maturing  obli- 
gations. The  most  that  can  be  said  Is  that 
the  officers  of  the  company  hoped  that  the 
money  advanced  by  Tolman  might  enable 
them  to  complete  their  experiments,  so  that 
they  might  have  something  which  would  put 
them  In  a  position  to  negotiate  with  credi- 
tors. Tolman  was,  in  fact,  advancing  "cap- 
ital" at  usurious  rates,  secured  by  a  pledge 
of  all  the  company's  available  assets.  The 
company  was  not  in  need  of  funds  to  tide  it 
over  a  temporary  embarrassment.  It  was 
in  need  of  working  capital. 

There  la  no  difficulty  in  this,  case  with  re- 
spect to  notice.  The  evidence  is  that  Tolman 
visited  the  plant,  went  over  the  bills,  and  was 
made  fully  familiar  with  the  entire  financial 
situation.  As  consideration  for  his  advance 
Tolman  was  to  receive  upwards  of  20  per 
cent.  In  consideratloa  of  the  advance  of 
some  18,000,  the  corporation  stripped  Itself 
of  Its  available  means  of  raising  money. 
The  notes  and  chattel  mortgage  were  for 
short  terms,  and  not  given  in  pursuance  of 
any  plan  of  financial  rehabilitation.  The 
case  is  essentially  different  from  those  dealt 
with  in  Regina  Music  Box  Co.  v.  Otto  St 
Sons,  Reed  v.  Helols  Carbide  Specialty  Co., 
and  MlUer  t.  Gonrley.  In  Cope  v.  Walton, 
77  N.  J.  Bq.  512,  76  Att.  1044,  and  79  N.  J. 
Eq.  166,  80  AU.  478,  both  this  court  and  the 
Court  of  E/tTors  and  Appeals,  In  a  case  where 
a  present  advance  had  been  made  and  the  as- 
signment of  a  chose  in  action  taken  as  se- 
curity, and  the  moneys  used  by  the  corpora- 
tion in  the  bnadneas  of  completing  a  con- 
tract, under  which  contract  the  moneys  in 
diq;)nte  were  earned,  held  that  the  assignee 
having  knowledge  of  the  Insolvency  of  the 
corporation  at  the  time  the  assignment  was 
made  was  barred  from  asserting  his  rights 
by  virtue  of  the  provisions  of  the  sixty-fourth 
section.  In  that  case  the  receiver  was  not 
appointed  until  seven  months  after  the  mak- 
ing of  the  asslgnm^it. 

My  conclusion  is  that  the  corporation  at 
the  time  the  pledge  was  made  was  Insolvent 
to  the  knowledge  of  Tolman,  and  that  the 
pledge  Is  void  as  against  the  receiver.  I  will 
advise  an  order  so  declaring,  and  directing 
that  the  moneys  be  coosMered  as  a  part  of 
the  estate^  snbject  to  distribatlon  among 
creditors. 


CATUN  T.  WILLIAM  PICKBTT  ft  CO. 
et  aL 

(Supreme  Court  of  Pennsylvania.    Oct.  7,  1918.) 

1.  Masteb  and  Skbvant  «=9417(7)— Find- 
ings OF  Reixbbe  and  Wobkukn's  Cou- 
FENSATioN  Board. 

Under  Workmen's  Compensation  Act  June 

2,  1916,  the  courts  have  no  jurisdiction  to  re- 
view findings  of  referee  and  workmen's  compen- 
sation board  if  there  is  any  evidence  to  sus- 
tain such  findings. 

2.  Masteb  and  Sebtant   «=»388  —  Work- 
men's Compensation  Act— Awabd  to  Wid- 
ow and  Childben. 
Under  Workmen's  Compensation  Act  June 

2,  1913,  g  307,  if  a  deceased  workman  leaves  a 
widow  and  minor  children,  an  award  should  be 
made  in  favor  of  the  children  to  begin  after  the 
award  to  the  widow  ceases,  and  to  continue  un- 
til each  child  reaches  16  years  of  age. 

3.  Statutes  «s>203  —  Conbtbuction  —  Ad- 
dition OF  WOBDS. 

In  construing  a  statute  no  words  should  be 
added  unles*  it  is  clearly  necessary  in  order  to 
effectuate  the  legislative  intention. 

Appeal  from  Court  of  Oommon  Pleas,  Wash- 
ington County. 

Claim  for  compensation  under  the  Work- 
men's Compensation  Act,  by  Nancy  Catlln 
against  WllUam  Pickett  &  Co.,  employer,  and 
Globe  Indemnity  Company,  Insurer.  From 
a  judgment  dismissing  an  appeal  from  deci- 
sion of  Workmen's  Compensation  Board,  af- 
firming the  report  of  a  referee  allowing  the 
claim,  the  employer  and  insurer  appeaL  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKEB,  FRAZEE,  WAJX- 
ING,  SIMPSON,  and  BX)X,  JJ. 

John  C.  Sherrlff,  James  L.  Weldon,  and  Al- 
exander P.  Lindsay,  all  of  Pittsburgh,  and 
Donnan  4  Wltworth,  for  appellants. 

O.  L.  v.  Acbeson,  Acheson  &  Orumrine, 
and  J.  Boyd  Cmmrlne,  all  of  Washington, 
Pa.,  for  appellee. 

SIMPSON,  J.  A  referee  under  the  Work- 
men's Compensation  Act  of  June  2,  1915  (P. 
L.  736),  found  as  facts  that  Charles  Catlln 
was  killed  while  In  the  employ  of  William 
Pickett  &  Co.,  the  defendant;  that  Nancy 
Catlln,  clairaanti  had  been  duly  married  to 
said  Charles  Catlln,  and  survived  as  his 
wiuovit;  and  that  he  stood  in  loco  parentis 
to  John  Catlln,  the  other  claimant  The 
referee  thereupon  awarded  to  her  compensa- 
tion at  the  rate  of  $6  per  week  for  900  weeks, 
and  to  John  Catlln  $1.67  per  weeK,  to  begin 
after  the  expiration  of  the  300  weeks,  and 
to  continue  until  he  reached  16  years  of  age. 
Defendant  appealed  to  the  workmen's  com- 
pensation board  alleging  only  "errws  of  law 
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committed  by  the  said  referee."  The  board 
sustained  the  referee  and  dismissed  the  ap- 
peal. Defendant  then  appealed  to  the  court 
of  common  pleas,  and  that  appeal  also  was 
dismissed.  He  then  prosecuted  the  present 
appeal,  and  it  must  share  the  same  fate. 

[1]  The  first  two  questions  argued  by  ap- 
pellant are:  (a)  Was  Nancy  Catlln  the  wid- 
ow of  Charles  Catlln?  And  (b)  Did  he  stand 
In  loco  parentis  to  John  Oitlln?  But  the 
assignments  of  error  do  not  call  for  their 
decision.  They  only  deny  that  Nancy  Catlln, 
though  "being  the  lawful  wife  of  the  de- 
ceased, and  residing  with  him  at  the  time  of 
his  death,"  and  John  Catlln  though  "being 
a  child  to  whom  the  said  Charles  Catlln 
stood  'In  loco  parentis'  at  the  time  of  his 
death,"  are  either  of  them  entitled  to  any 
compensation  irom  defendants.  Yet  the  act 
distinctly  provides  for  compensation  under 
such  drcnmstances.  Moreover,  If  those  find- 
ings of  fact  had  been  properly  assigned  as 
errors,  we  would  have  been  compelled  to  hold, 
under  our  decision  in  McCauIey  y.  Imperial 
Woolen  COn  261  Pa.  812,  104  A^  617.  that 
we  could  not  review  them.  There  was  evi- 
dence to  support  the  findings,  and  we  are 
without  jurisdiction  to  Inquire  farther. 

[2]  The  question  which  Is  squarely  raised 
on  the  record  is  this:  If  both  a  widow  and 
a  dependent  minor  child  survive  a  worl^man, 
killed  in  the  course  of  his  employment,  under 
the  Workmen's  Compensation  Act  can  an 
award  be  made  In  favor  of  such  dependent 
minor  child,  to  begin  after  the  expiration  of 
the  300  weeks  during  which  the  widow  is 
to  receive  compensation,  and  to  continue  un- 
tU  the  child  reaches  16  years  of  age?  We 
think  such  an  award  Is  required  under  sec- 
tion 307  of  said  act 

That  section  provides  for  compensation  to 
be  paid  to  a  decedent's  children,  including 
therein  those  "to  whom  be  stood  In  loco  par- 
entis," "if  there  be  no  widow  or  widower  en- 
titled to  compensation,"  and,  subject  to  cer- 
tain contingencies,  not  necessary  to  be  con- 
sidered here,  further  provides  that  payments 
to  children  shall  continue  until  each  reaches 
16  years  of  age,  and  as  to  all  others  shall 
continue  for  300  weeks.  The  section  then 
proceeds: 

"Should  any  dependent  of  a  deceased  employe 
die,  or  shoold  the  widow  or  widower  remarry, 
or  should  the  widower  become  capable  of  self- 
support,  the  right  of  such  dependent,  or  such 
widow  or  widower,  to  compensation  under  this 
section,  shall  cease.  If  the  compensation  paya- 
ble under  this  section  to  any  person  shall,  for 
any  cause,  cease,  the  compensation  to  the  re- 
maining persons  entitled  thereunder  shall  there- 
after be  the  same  as  would  have  been  payable 
to  them  had  they  been  the  only  persons  entitled 
to  compensation  at  the  time  of  the  death  of  the 
deceased." 

[3]  The  contention  of  appellant  Is  that  the 
above-quoted  words  "for  any  cause"  are  to 


be  Umlted  to  the  eanaes  stated  In  tbe  preced- 
ing sentences.  We  do  not  so  construe  them. 
An  additional  word  or  words  would  have 
to  be  interpolated  In  order  to  reach  that  con- 
clusion, and  we  are  not  at  liberty  to  add 
them,  nnless  It  is  clearly  necessary  so  to  do 
in  order  to  effectuate  the  legislative  intent 
No  such  necessity  exists  here.  On  the  cod- 
trary,  we  are  convinced  that  the  addition  of 
limiting  words  would  defeat  that  intent 
Compensation  to  decedent's  children  nntil 
they  reach  16  years  of  age  is  expressly  glvm 
"it  there  be  no  widow  or  widower  entitled 
to  compensation."  At  the  expiration  of  the 
300  weeks  the  compensation  to  the  widow  or 
widower  "ceases,"  and  because  of  that 
"cause"  the  compensation  to  children  stlU 
under  16  years  of  age  arises,  with  the  same 
effect  as  If  they  had  "been  the  only  persons 
entitled  to  compensation  at  the  time  of  the 
death  of  the  deceased." 
The  Judgment  is  afllrmed. 


IBVIN  V.  WILLIAM  M.  FROST  &  CO.  et  al. 

(Snpreme  Court  of  Pennsylvania.    Oct  7, 1918.) 

Master    and    Skbvant    e=3388— Wobkkek's 
Compensation  Aw^^Awabo  to  Widow  asd 
Childben. 
Under  Workmen's  Compensation  Act  where 
a  deceased  workman  leaves  a  widow  and  minor 
children  an  award  shoold  be  made  in  favor  of 
children  to  begin  after  award  to  the  widow  ceas- 
es and  to  continne  until  eadi  child  reaches  16 
years  of  age. 

Appeal  fr<xn  Superior  Court 

Proceeding  by  Louisa  Ida  Amelia  Irvtn 
against  William  M.  Frost  &  Co.  and  the  Fi- 
delity &  Casualty  Company  of  New  York  for 
comiiensation  under  the  Workmen's  Compen- 
satloD  Act  From  a  Judgment  of  the  Supe- 
rior Court  (68  Pa.  Snper.  Ct  456),  afflrmhig 
a  Judgment  of  common  pleas.  No.  3,  Philadel- 
phia County,  dismissing  appeal  from  Work- 
m»i'8  Comp^isation  Board,  a£armlng  report 
of  referee  allowing  the  claim,  defendants  ap- 
peal.   Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZEB,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

J.  C.  Sherrift,  of  Pittsburgh,  and  Wllllain 
G.  Wright  of  PhUadelphia,  for  appellants. 

William  A.  Schnader,  of  Philadelphia,  for 
appellee. 

SIMPSON,  J.  The  only  qnestloD  raised  hi 
this  case  is  this:  Where  a  workman,  who 
was  killed  in  the  coarse  of  his  employment, 
leaves  surviving  htm  a  Widow  and  depend- 
ent minor  children,  can  an  award  be  made 
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Id  &Tor  of  such  minor  cMldren,  tmder  tbe 
Workmen's  Compensation  Act  of  Jane  2, 1915 
(P.  L.  736),  to  begin  after  the  expiration  of 
the  300  weeks  during  which  the  widow  re- 
ceives compensation,  and  to  continue  until 
each  child  reaches  the  age  of  16  years?  The 
referee,  the  workmen's  compensation  board, 
the  court  of  common  pleas.  No.  3,  of  Fblla- 
delpbla  county,  and  the  Superior  Court  (Ir- 
vin  v.  Frost,  68  Pa.  Super.  Ot  466),  In  this 
case,  hare  all  answered  that  questlcm  in  the 
affirmatlTe,  and  we  do  likewise  for  the  rea- 
son set  forth  In  our  opinion  In  OatUn  T. 
Pickett,  262  Pa.  351,  105  Atl.  608^ 
The  judgment  Is  aflSrmed. 


SHAVEIt  ▼.  MOWBX  et  at 
(Supreme  Court  of  Pennsylvania.    Oct  23, 1918.) 

1.  Bankbtjptot  ♦=>209(1)— Laitd  Pubchaskb 
BT  Banksttft— Recovebt  bt  Tbustex  IK 
Bankbdptct. 

tJoder  Bankruptcy  Act  July  1,  1888,  {  70^ 
rabsec  5a  (U.  S.  Oomp.  St  §  9654),  a  trustee 
in  bankruptcy  may  recover  in  ejectment  land 
paid  for  by  bankrupt,  title  to  which  was  taken 
in  names  of  himself  and  wife  as  tenants  by  en- 
tireties,'without  proof  of  actual  fraud;  such 
recovery  not  being  affected  by  fact  that  subse- 
quent creditors  may  be  thereby  benefited  by 
participation  in  distribution  of  whole  estate. 

2.  FRAUDTIUlnT  OONVKTAHCKB  «=957(6)— CON- 
VETANCK  TO  BANKBtTFT  AND  WHV  AS  TEN- 
ANTS BT   ENTIBBTIES— -BVIDBNCX. 

On  issue  whether  payments  made  by  hus- 
band on  installment  contract  for  purchase  of 
land,  title  to  which  was  taken  in  names  of  liim- 
Klf  and  wife  as  tenants  by  entireties,  were  con- 
atmctivdy  fraudulent  as  to  his  creditors,  jury 
were  properly  directed  to  consider  disproportion 
between  his  assets  and  liabilities  at  date  of  final 
payment  especially  where  that  is  a  large  part 
of  purchase  money. 

8.  Fbaudulent  Convetances  «=:>278(2)— In- 
debtedness—Bubden  or  Pboof. 
Where  a  husband  when  heavily  indebted 
purchased  land  and  took  title  in  names  of  him- 
self and  wife  as  tenants  by  the  entireties,  the 
wife,  as  against  his  creditors  seeking  to  avoid 
conveyance  as  fraudulent;  has  burden  of  show- 
ing that  his  debts  were  not  oat  of  proportion  to 
bis  liabilities  at  time  of  conveyance. 

Appeal  from  Court  of  Common  Pleas,  Bed- 
ford County. 

Action  in  equity  by  Clarence  L.  Shaver, 
trustee  In  bankruptcy  of  George  "Sewell 
Mowry,  against  Lena  M.  Mowry  and  Q.  8. 
Mowry  (also  written  George  Sewell  Mowry). 
From  a  judgment  on  a  verdict  for  plaintUf, 
defendants  appeal.    Affirmed. 


The  fftcta  appear  In  the  following  opinions 
of  Bailey,  P.  J.,  in  the  court  below,  on  de- 
fendant's motion  for  Judgmaat  n.  o.  t.  : 

The  facts  upon  which  this  contest  arises  are 
briefly  these:  On  or  about  the  lOth  of  Decem- 
ber, 1910,  Robert  AlUaon  and  his  wife  entered 
into  an  agreement  with  George  Sewell  Mowry 
and  Jjena  M.  Mowry,  his  wife,  to  sell  the  real 
estate,  the  title  to  which  is  in  dispute  here,  be- 
ing a  certain  tract  of  land  located  in  WcM  Ht. 
Clair  township,  Bedford  county,  Pa.,  contain- 
ing 82  acres  and  65  perches.  The  purchase 
price  agreed  upon  was  $4,620.  The  installments 
of  the  purchase  money  paid,  not  quite  equaling 
the  purchase  money  agreed  upon,  were  as  fol- 
lows: $500  on  the  10th  day  of  December,  1910, 
the  date  of  the  signing  of  the  agreement ;  $2,000 
on  the  23d  of  May.  1911;  and  $2,000  on  the 
21st  of  June,  1913.  It  was  conceded  by  the  de- 
fendant at  tjie  trial  of  this  case,  that  this  pur- 
chase money  was  from  funds  of  the  husband, 
George  Sewell  Mowry.  On  the  21st  of  Novem- 
ber, 1912,  the  said  grantors  made,  executed,  and 
delivered  to  Lena  M.  Mowry  and  George  Sewell 
Mowry  a  deed  to  this  real  estate,  thus  vesting 
the  legal  title  in  them  by'  entireties. 

On  the  25th  day  of  February,  1914,  George 
Sewell  Mowry,  the  husband,  was  adjudicated  a 
bankrupt  in  the  District  Court  of  the  United 
States  for  the  Western  IMstrlct  of  Pennsyl- 
vania, and  on  the  24th  of  March,  1914,  the 
plaintiff  in  this  action,  Clarence  Lt  Shaver,  was 
appointed  his  trustee  in  bankruptcy.  The  trus> 
tee,  on  behalf  of  the  creditors  existing  at  the 
time  of  the  transfer  of  this  real  estate,  institut- 
ed this  proceeding  upon  the  theory  that  if  actual 
fraud  was  not  present  the  transfer  was  void 
frcHU  legal  fraud  and  the  title  and  right  to  pos- 
session was  in  George  Sewell  Mowry  in  sever- 
alty by  reason  of  the  disproportion  between  his 
assets  and  his  debtik 

This  action  was  initiated  by  bill  in  equity  filed 
by  Clarence  L.  Shaver,  trustee,  praying  for  the 
reformation  of  a  certain  deed  made  by  Robert 
Allison  and  wife  to  George  Sewell  Mowry  and 
Lena  M.  Mowry,  alleging  that  the  title  had  been 
taken  in  George  SeweU  Mowry  and  Lena  M. 
Mowry  by  entireties  in  fraud  of  the  creditors  of 
the  said  George  Sewell  Mowry.  The  bill  also 
contained  a  prayer  for  general  relief.  The  de- 
fendant Lena  M.  Mowry  in  her  answer  averred 
that  the  plaintlS  bad  an  adequate  remedy  at 
law.  The  plain  purpose  of  this  bill  in  equity 
was  the  recovery  of 'the  title  in  George  Sewell 
Mowry,  and  the  right  of  possession  by  the 
trustee  of  the  real  estate  therein  described.  En- 
tertaining that  view  of  the  bill,  we  certified  the 
case  to  the  law  side  of  the  court  as  an  action 
of  ejectment  under  the  Act  of  June  7,  1907 
(P.  L.  440).  Upon  the  trial  of  this  action  the 
jury  rendered  a  verdict  for  the  plaintiff.  The 
defendant,  having  submitted  a  point  for  binding 
instructions,  whidi  we  refused,  filed  her  motion 
for  judgment  for  the  defendant  non  obstante 
veredicto,  under  the  Act  of  April  22,  1905  (P. 
L.  286). 

[I]  The  defendant  upon  her  motion  for  judg- 
ment non  obstante  veredicto,  raises  two  ques- 
tions: First,  that  the  trustee  in  bankruptcy  has 
no  standing  to  maintain  this  action  of  ejectment 
for  the  benefit  of  those  creditors  existing  at  the 
time    the   alleged    fraudulent   conveyance   was 
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made,  since  nnder  the  bankraptcy  acts  a  pro 
rata  distribution  must  be  made  to  all  the  gen- 
eral or  unsecured  creditors  whether  they  were 
existing  at  the  time  of  the  transfer  or  subse- 
quent thereto ;  and,  second,  that  the  trustee 
cannot  maintain  this  action  because  the  real 
estate,  the  title  to  which  is  in  dispute,  never 
stood  in  the  name  of  the  bankrupt,  and  there- 
fore, under  section  70,  subsec.  A  4  of  the  Bank- 
ruptcy Act  of  July  1,  1898,  6  541,  30  Stat 
565  (U.  S.  Comp.  St.  {  9664),  the  title  was 
not  vested  in  the  trustee. 

The  first  position  needs  no  discussion  other 
than  to  say  that  the  trustee  in  bankruptcy  is 
a  trustee  for  all  creditors  and  the  questions  of 
the  classification  of  creditors  and  of  distribution 
are  entirely  for  the  federal  courts  and  with 
which  we  have  no  concern  in  this  action  and 
which  in  no  way  can  affect  the  right  of  the 
trustee  to  maintain  this  suit.  The  second  posi- 
tion overlooks  subsection  5A  of  section  70 
of  the  Act  of  1898,  under  which  section  the 
trustee  is  vested  with  the  title  of  the  bankrupt 
in  any  property  "which  might  have  been  levied 
upon  and  sold  under  judicial  process  against 
him."  If  any  of  his  creditors  could  have  levied 
upon  and  sold  his  interest  in  the  land  in  dispute, 
the  title,  thus  capable  of  being  levied  upon, 
was  vested  in  the  trustee  by  virtue  of  the  ad- 
judication in  bankruptcy. 

As  it  was  practically  conceded  in  this  case, 
on  the  part  of  the  defendant,  that  the  money 
used  in  the  purchase  of  the  real  estate  in  dif> 
pute  was  the  money  of  the  husband,  George 
Sewdl  Mowry,  surely  the  title  so  acquired,  in 
a  contention  between  the  wife  and  then  exist- 
ing creditors  of  the  husband,  would  be  deemed 
to  be  in  the  hbsband,  if  insolvent,  and.  If  in 
the  husband,  the  trustee  in  bankruptcy  had  this 
title  and  the  right  to  possession. 

In  addition  to  this,  the  defendant,  when  the 
bill  in  equity  was  filed  in  this  case,  asserted  in 
her  answer  that  the  plaintiff  had  an  adequate 
remedy  at  law,  and  it  was  then  argued  by 
counsel  for  the  defendant  that  that  remedy  was 
by  an  action  in  ejectment  on  the  law  side  of 
the  court.  We  agreed  with  this  contention  and 
certified  the  case  as  an  action  in  ejectment,  by 
decree  dated  the  11th  day  of  November,  1916, 
under  the  Act  of  June  7,  1907  (P.  L,.  440).  The 
defendant  therefore  cannot  now  be  heard  to  suc- 
cessfully contend  that  the  plaintiff  has  no  stand- 
ing to  maintain  this  action  of  ejectment  if  the 
facts  averred  in  the  bill  were  established  by 
competent  and  admissible  evidence. 

The  court  b«low  rendered  the  following 
opinion  on  defendant's  motion  for  a  new 
trial: 

We  propose  to  discuss  only  two  questions  upon 
this  motion. 

[2]  The  first  is  the  contention  on  the  part 
of  the  defendant  that  we  fell  Into  error  in 
fixing  the  date  upon  which  the  jury  were  to  de- 
termine whether  or  not  the  payment  for  title 
by  George  Sewell  Mowry  in  the  real  estate  in 
dispute  was  constructively  fraudulent  as  to 
his  creditors,  as  being  the  date  when  the  legal 
title  passed  by  deed  to  I/ena  M.  Mowry  and 
George  Sewell  Mowry  as  tenants  by  entireties. 
The  defendant  contends,  that  the  critical  date 
should  be  the  date  when  the  article  of  agreement 
was  entered  into  by  the  parties. 


The  second  question  waa  whedier  or  not  we 
were  in  error  in  placing  the  burden  of  establish- 
ing the  insolvency  of  the  husband,  at  the  time 
of  the  transfer  of  the  real  estate,  upon  the 
wife,  the  defendant  in  this  action.  As  to  the 
first  question,  we  say  that  it  cannot  be  suc- 
cessfully argued  that  the  date  to  which  the 
jury's  attention  should  have  been  called  oa  the 
question  of  the  disproportion  between  the  assets 
of  the  husband  and  his  debta  was  the  10th  its 
of  December,  1910,  when  the  article  of  agree- 
ment waa  made.  At  that  time  only  $500  of  the 
purchase  money  was  paid.  It  would  certainly 
be  most  unfair  to  the  existing  creditors  vbo 
became  creditors  between  that  date  and  the  21st 
of  June,  1913,  to  permit  the  husband  to  moke 
payment  of  the  larger  part  of  the  purchase 
money  and  take  title  practically  in  the  name 
of  his  wife,  entirely  immune  from  attack  by 
these  creditors.  It  seemed  proper,  therefore, 
that  the  date  to  be  considered  by  the  jury  was 
that  time  about  when  the  final  payment  wu 
made,  and  to  this  time  their  attention  was  di- 
rected. 

It  having  been  conceded  by  the  defendant,  at 
the  trial,  that  her  husband's  money  had  paid 
for  this  farm,  and  there  being  no  sufficient  evi- 
dence of  actual  fraud  to  submit  to  the  jury, 
the  question  was  one  entirely  of  constructive 
fraud,  whether  or  not  the  debts  of  the  husband 
were  so  disproportionate  to  his  estate  at  the 
time  of  the  transfer  of  the  legal  title  as  to  make 
the  taking  of  title  in  the  name  of  the  wife  or 
by  entireties  such  a  hindering,  delaying,  and  de- 
frauding of  creditors  as  to  be  void  from  legal 
fraud. 

[3]  On  the  second  question  as  to  the  burden 
of  proof,  the  defendant  has  contended  in  thia 
motion  that  there  was  no  proper  evidence  of  the 
debts  of  the  husband  at  the  time  of  this  transfer 
offered  at  the  trial;  that  the  testimony  of 
the  referee  in  bankruptcy  was  inadmissible  u 
to  the  debts  proven  before  him.  We  see  no 
reason  why  his  testimony  would  not  be  proper, 
he  having  before  him  and  refreshing  his  recol- 
lection from  the  schedule  of  debts  which  had 
been  adjudicated  in  his  tribunal  and  which  were 
in  existence  at  the  time  of  the  alleged  fraudu- 
lent transfer.  If,  however,  this  testimony  waa 
not  admissible,  the  defendant  is  not  in  a  posi- 
tion to  complain  because  there  was  no  serious  is- 
sue raised  at  the  trial  as  to  the  amount  of  the 
husband's  debta.  There  was  a  substantial 
agreement  on  both  sides  as  to  the  aggregate  snm. 
In  addition  to  that,  it  is  clear  that,  in  the  con- 
test between  the  wife  and  her  busbaud's  crrfi- 
itors,  in  order  to  relieve  the  transaction  from 
taint  of  constructive  fraud,  the  burden  is  upon 
the  wife  to  show  that  her  husband's  debts  were 
not  out  of  proportion  to  his  estate  at  the  time 
of  the  conveyance.  This  burden  the  defendant 
did  not  even  attempt  to  meet.  There  was  a 
large  volume  of  entirely  competent  and  adnuesi- 
ble  evidence  taken  at  the  trial  entirely  outside 
of  the  testimony  of  the  referee  in  bankruptcy, 
showing  that  the  husband  was  heavily  indebted 
at  the  time  of  this  transfer.  In  that  situation 
the  bnrden  was  dearly  upon  the  wife  to  show 
that  the. total  Indebtedness  was  not  so  large  aa 
to  create  the  inference  of  constructural  frand. 
Woolston's  Appeal,  61  Pa.  452. 

We  are  satisfied  that  there  is  no  reason  shown 
to  entitle  this  defendant  to  a  new  trial. 
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AppelUnt'a   Slatement  of  Questions  InTolTed. 

Without  proof  of  actual  fraud  can  a  trustee 
in  bankmptcj  recover  in  ejectment  land  paid 
for  by  the  bankrupt  if  title  ia  originallj  taken 
in  the  names  of  bankrupt  and  wife  where  it 
appears  that  subsequent  creditors  will  benefit 
by  the  recovery?  In  such  case,  if  the  land  is 
psrchased  by  written  contract  and  paid  for  in 
installments,  is  it  sufficient  to  show  bankrupt's 
insolvency  on  the  date  of  final  payment,  and 
where  is  the  bnrden  of  proof?  Without  laying 
the  foundation  for  its  introduction,  can  indebt- 
edueas  of  bankrupt  be  proved  by  testimony  of 
the  referee  based  on  claims  allowed  by  him? 

Argaed  before  .BROWN,  C.  J.,  and 
MOSCIIZISKER,  FRAZEB,  WALL1X4U, 
SIMPSON,  and  FOX,  J  J. 

J.  Earl  Ogle,  Jr.,  of  Johnstown,  and  AMn 
L.  Little,  of  Bedford,  for  appellants. 

Charles  F.  TJhl,  Jr.,  of  Somerset,  William 
Williams,  of  Johnstown,  Frank  E.  Colvln,  of 
Bedford,  and  Charles  H.  Ealy,  of  Somerset, 
for  appellee. 

PER  CURIAM.  The  three  questions  set 
forth  in  appellants'  statement  of  the  qnes- 
tlons  Involved  In  this  appeal — and  we  can 
consider  no  others — are  correctly  answered 
by  the  learned  president  Judge  of  the  court 
below  in  his  opinions  denying  a  new  trial 
and  overruling  the  motion  for  Judgment  tor 
the  defendant  n.  o.  v. 

On  these  opinions  the  Judgment  on  the  ver- 
dict Is  iifBrmed. 


COMMONWEAI/TH  v.  8BIBERT. 
(Supreme  Court  of  Pennsylvania.    Oct  7, 1918.) 

1.  PHTSICIANS  ANO  SCrBQEORS  €=»6(^)— LI- 
CENSE—STATtJTI>— "MEDICINE." 

Under  Act  June  3,  1911  (P.  L.  639),  as 
•mended  by  Act  July  25,  1913  (P.  L.  1220), 
making  it  unlawful  for  any  one  to  engage  in  the 
practice  of  medicine  and  surgery  or  to  hold  him- 
self out  as  a  practitioner  without  a  certificate 
from  bureau  of  medical  education  and  licensure, 
the  term  "medicine"  m6ans  the  art  of  healing,  or 
the  science  of  treating  diseases. 

2.  PUTSICIANB'  AND  SXTBOEONS  ^=36(1)— LI- 
CENSE —  Practice  or  "Nedkopatht"  — 
"PBAcnciNO  Medicine." 


Under  Acts  June  S,  1911  (P.  L.  639),  as 
amended  by  Acts  July  25,  1913  (P.  L.  1220), 
one  who  practices  neuropathy,  or  the  science  of 
beating  by  controlling  the  blood  supply  to  the 
diseased  parts  of  the  body  through  manipula- 
tion, practices  "medicine,"  and  may  be  con- 
victed if  be  has  not  obtained  a  license  from 
bnreau  of  medical  education  and  licensure. 

[Ed.  Note. — For  other  definitions,  see  Words 
tnd  Phrases,  Second  Series,  Practicing  Medi- 
cine.] 


3.  Prtsicianb  and  SintoEONB  ®=32— License 
— Statute— CoN8TiTtrrioNAi,rrT. 

Acts  June  3,  1911  (P.  L.  639),  as  amended 
by  Acts  July  25,  1918  (P.  L.  1220),  making  tt 
unlawful  to  engage  in  practice  of  medicine  and 
surgery  or  to  hold  oneself  out  as  such  a  prac- 
titioner without  a  certificate  of  license  from  the 
bureau  of  medical  education  and  licensure  is 
constitutional. 

4.  Words  and  Phbases— "Medicine." 

The  word  "medicine"  is  susceptible  of  dis- 
tinct meanings;  one  indicating  nothing  more 
than  a  remedial  agent  that  has  the  property  of 
curing  or  mitigating  diseases,  or  is  used  for  that 
purpose,  while  the  other  indicates  an  art  of  heal- 
ing or  science  which  'has  for  its  province  the 
treatment  of  diseases  generally. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Medi- 
cine.] 

Appeal  from  Superior  Court 

John  A.  Seibert  was  convicted  of  practic- 
ing medicine  and  snrgery  without  a  certifi- 
cate of  licensure  from  the  Bureau  of  Medical 
£<ducatlon  and  Licensure.  From  Judgment  of 
the  Superior  Court  affirming  the  sentence,  be 
appeals.  Judgment  of  Superior  Court  af- 
firmed, and  appeal  dismissed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, MOSGHZISKER,  FRAZER,  and 
WAMilNQ,  JJ. 

Thomas  8.  Lanard,  of  Philadelphia,  for  ap- 
pellant. 

Joseph  H.  Taulane  and  Samnel  P.  Rotan, 
both  of  Philadelplda,  for  the  Commonwealth. 

STEWART,  J.  The  appellant  is  under 
conviction  and  sentence  in  the  conrt  of  quar- 
ter sessions  of  Philadelphia  county,  Novem- 
ber term,  1916,  under  a  bUl  of  Indictment 
charging  that  within  the  Jurisdiction  of  the 
court  and  at  the  times  specified  he  did  then 
and  there  unlawfully  engage  In  the  practice 
of  medicine  and  surgery,  publicly  professing 
to  cure  and  heal  diseases,  nervous  disorders, 
displacements,  injuries,  and  ailments  by 
means  of  a  certain  system  and  treatment 
known  as  neuropathy,  without  first  having 
received  a  certificate  of  licensure  from  the 
bureau  of  medical  education  and  licensure, 
contrary  to  the  act  of  assembly  In  such  case 
made  and  provided.  Appeal  was  taken  from 
the  judgment  so  rendered  to  the  Superior 
Court,  complaining  of  numerous  errors  al- 
leged to  have  been  committed  in  the  court  be- 
low. The  appeal  there  was  dismissed,  and 
the  present  appeal  Is  from  the  Judgment  of 
the  Superior  Court.  We  shall  not  undertake 
to  consider  separately  the  numerous  errors 
assigned,  inasmuch  as  the  case  presents  but 
two  questions  and  the  assignments  are  all 
comprehended  within  one  or  other  of  these. 
It  was  claimed  by  the  commonwealth  on  the 
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trial  of  the  case  that  the  above  series  of 
acts  offend  against  the  first  section  of  the 
statute  of  June  3,  1911  (P.  L.  639),  which  pro- 
vldea  as  follows: 

"That  on  and  after  January  first,  nineteen 
hundred  and  twelve,  it  shall  not  be  lawful  for 
any  person  in  the  state  of  Pennsylvania  to  en- 
gage  in  the  practice  of  medicine  and  surgery,  or 
to  hold  himself  or  herself  forth  aa  a  practitioner 
in  medicine  and  snrgery,  or  to  assume  the  title 
of  doctor  of  medicine  and  surgery,  or  doctor  of 
any  specific  disease,  or  to  diagnose  diseases,  or 
to  treat  diseases  by  the  use  of  medicines  and 
surgery,  or  to  sign  any  death  certificate,  or  to 
hold  himself  or  herself  forth  as  able  to  do  so, 
excepting  those  hereinafter  exempted,  unless  he 
or  she  has  first  fulfilled  the  requirements  of  this 
act  and  has  received  a  certificate  of  licensure 
from  the  bureau  of  medical  education  and  licen- 
sure created  by  this  act  which  license  shall  be 
properly  recorded  in  the  office  of  the  superin- 
tendent of  public  instruction  at  Harrisburg." 

[1, 2]  Taking  the  facts  with  respect  to  ap- 
pellant's line  of  conduct  to  be  Just  as  dis- 
closed by  the  evidence  adduced  by  the  com- 
monwealth— and  it  may  be  here  observed 
that  no  attempt  was  made  on  the  trial  nor 
here  to  controvert  the  correctness  of  any  of 
them — the  first  questicni  that  arises  Is:  Do 
these  facts  show  a  violation  of  the  provisions 
of  the  act  of  June  3,  1911  (P.  L.  639),  above 
quoted?  And  second:  Is  the  act  In  question 
a  constitutional  exercise  of  legislative  pow- 
er? The  Issues  are  thus  stated  and  argued 
In  appellant's  brief  as  submitted:  (a)  Is  the 
practice  of  neuropathy  the  practice  of  medi- 
cine? (b)  Is  it  the  practice  of  a  branch  of 
medicine?  (c)  Or  a  separate  science?  And 
second:  Is  the  act  of  1911,  as  amended,  con- 
stitutional so  far  as  it  relates  to  neuropathy? 
Appellant's  line  of  conduct  embraced  the  fol- 
lowing acts,  as  stated  with  entire  correct- 
ness in  appellant's  history  of  the  case:  The 
defendant,  a  resident  of  the  city  of  Philadel- 
phia, had  there  engaged  in  the  treatment  of 
persons  by  a  system  known  as  neuropathy, 
admittedly,  "a  science  of  the  healing  art  by 
which  all  diseased  conditions  of  each  and 
every  part  of  the  body  are  restored  to  health 
by  regulating  the  blood  supply  to  the  Involv- 
ed areas  through  the  nerve  mechanism".;  in 
front  of  his  office  there  was  a  sign  "Dr.  J.  A. 
Selbert,  Neuropath" ;  he  was  a  graduate  of 
the  American  College  of  Neuropathy ;  at  his 
office  he  met  patients;  the  treatment  they 
received  was  that  of  manipulation  around 
or  about  affected  parts  of  the  body,  no  drugs 
or  medicine  being  used,  and  for  each  treat- 
ment a  fee  was  paid;  he  had  no  certificate 
or  license  from  the  bureau  of  medical  educa- 
tion and  licensure.  The  Information  charg- 
ing him  with  practicing  medicine  without  li- 
cense, etc.,  was  made  by  the  president  of  the 
bureau  of  medical  education.  The  specific 
transgressions  of  the  statute  complained  of 
were  that  the  defendant,  being  an  unlicensed 
person  (1)  had  engaged  In  the  practice  of 


medicine  and  Borgery,  (2)  that  be  assumed 
the  title  of  doctor  of  medicine  and  surgerr, 
(3)  and  held  himself  forth  as  a  practitioner 
in  medicine  and  surgery,  doctor  of  a  spedflc 
disease  or  of  specific  diseases,  qualified  to 
diagnose  diseases. 

[4]  The  determination  of  the  several  In- 
quiries raised  must  depend  oa  the  proper 
understanding  to  be  derived  from  the  words 
of  the  statute  Involved.  Of  controlling  im- 
portance in  this  connection  Is  the  word  "med- 
Idne,"  a  word  susceptible  of  distinct  mean- 
ings; one  Indicating  nothing  more  than  a 
remedial  agent  that  has  the  property  of  ciu^ 
Ing  or  mitigating  diseases,  or  Is  used  for  that 
purpose,  while  the  other  Indicates  an  art  of 
healing  or  science  which  has  for  Its  province 
the  treatment  of  diseases  generally.  The  lat- 
ter has  much  the  wider  and  more  compre- 
henslTe  significance^  of  course,  and  while,  as 
so  used,  it  may  be  in  a  sense  technical,  yet 
unquestionably  the  wider  is  the  popular  s^se 
in  which  it  Is  employed  and  understood,  l^'ur- 
thermore,  whatever  is  technical  In  It  has 
been  so  far  popularized  by  common  usage  and 
understanding  that  no  one,  however  unlearn- 
ed, can  fall  to  observe  the  true  distinctiim 
between  medldne  as  a  drug  and  medicine  as 
a  science  or  profession.  It  la  in  the  latter 
sense  that  the  word  is  employed  in  the  stat- 
ute. Manifestly,  to  construe  it  otherwise 
would  be  to  defeat  the  object  and  purpose 
of  the  legislation.  The  legislative  purpose 
with  respect  to  it  is  expressed  In  the  pre- 
amble to  the  act,  as  follows: 

"Whereas,  the  safety  of  the  citizens  of  this 
commonwealth  is  endangered  by  incompetent 
physicians  and  surgeons,  and  a  due  regard  for 
public  health  and  the  preservation  of  human  life 
demands  that  none  but  competent  and  properly 
qualified  physicians  and  surgeons  shall  be  per- 
mitted to  practice  their  profession." 

The  one  danger  provided  against  was,  not 
the  promiscuous  sale  of  drugs  or  other  reme- 
dial agents,  but  the  unrestricted  and  unregu- 
lated practice  of  medicine  or  the  art  of  heal- 
ing; medicine  here  being  used  to  denote  an 
art  or  science  having  for  its  object  the  cure 
of  diseases  and  the  preservation  of  health, 
whether  with  aid  of  diHigs  or  any  other  re- 
medial agencies  whatever.  The  manifest 
and  only  purpose  of  the  statute  was  to  con- 
fine the  right  to  invite  public  confidence  In 
the  skill  and  eiBcIeucy  of  those  who  would 
hold  themselves  out  to  the  public  as  medical 
doctors,  to  those  only  who  have  had  an  ex- 
amination by  an  impartial  board  of  examin- 
ers created  by  the  statute  and  acting  for  the 
state,  and  have  been  accredited  by  said  board 
as  having  met  the  requirements  of  the  law 
and  received  its  license.  The  policy  of  the 
law  In  enforcing  such  regulation  under  Its 
police  power  is  not  questioned ;  no  more  Is 
the  wisdom  of  the  enactment  Giving  the 
act  tills  Interpretation,  the  defoidant  by  his 
conduct  brought  blmseU  unquestionably  with- 
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In  Its  terms;  lie  engaged  in  the  practice  of 
medldne^  that  Is,  he  held  himself  out  to  the 
public  as  one  Instructed  and  skilled  In  the 
beaUng  art  By  printed  sign  exposed  in 
front  of  the  office,  styling  himself  Dr.  J.  A. 
Selbert,  Neuropath,  he  represented  himself 
as  skilled  In  the  healing  art  and  Invited  the 
coufldence  and  patronage  of  the  sick  and  af- 
flicted generally.  The  distinction  that  la 
■onght  to  be  made  between  neuropathy  and 
medldne  can  avail  the  defendant  nothing  if 
we  keep  In  mind  that  the  legislative  mean- 
ing of  the  latter  word,  when  used  in  the 
expression  "practice  of  medicine,"  covers  and 
embraces  everything  that  by  common  nnder- 
gtandlng  is  included  In  the  term  healing  art 
The  defendant  held  himself  out  to  the  pub- 
lic and  invited  its  confidence  and  patronage 
as  a  "practitioner  of  neuropathy."  The  use 
of  this  term  necessarily  implied  that  he  was 
skilled  in  the  science  of  pathology,  a  science 
nnquestionably  which  has  for  its  province 
"the  treatment  of  diseases,  their  nature, 
causes,  progress,  manifestations,  and  results." 
,  Webster's  International.  This  to  the  lay 
jnlnd,  no  less  than  the  professional,  would 
Import  that  neuropathy  was  a  branch  of  med- 
I  Idne.  What  more  could  be  said  of  allopatliy, 
.  homeopathy,  or  any  other  science  of  healing 
,  with  such  termination  as  Its  adc^ted  desig- 
!  nation?  The  terminology,  in  neither  instance, 
I  indicates  to  the  general  public  what  remedi- 
I  &I  agents  are  employed  by  those  practicing  the 
particular  science,  nothing  beyond  the  fact 
that,  whatever  else  it  might  mean,  it  does 
certainly  mean  that  the  art  or  science  prac- 
ticed in  this  instance  has  for  its  object  the 
care  of  diseases  and  the  preservation  of 
health.  To  assnma  that  it  is  not  such  science 
la  to  classify  the  practice  of  it  with  empiri- 
cism. It  was  not  pretended  that  defendant 
violated  the  statute  by  healing  diseases  by 
the  use  of  medidne,  that  is,  drugs;  but  it 
was  spedflcally  cliarged  against  him  that 
without  a  license  he  had  held  himself  forth 
as  a  practitioner  in  medldne  and  surgery. 
It  was  of  tids  offense  he  was  convicted,  and 
properly  so,  upon  the  evidence  adduced. 

[3]  The  other  question  raised  is  as  to  the 
constitutionality  of  the  statute.  The  same 
Question  was  raised  in  the  case  of  In  re  Reg- 
istration Campbell.  197  Pa.  581,  47  Att.  860, 
where  the  earli^  act  of  May  18,  1883  (P.  L. 
64),  supplied  by  the  present  act,  was  involv- 
ed. An  examination  will  show  that  so  far 
as  the  present  objections  are  urged  as  to  the 
constitutionality  of  the  act  under  which  the 
defendant  was  convicted,  the  distinction  be- 
tween the  two  acts  shows  an  intention  in  the 
later  to  even  more  pronouncedly  conform  to 
all  coDstltational  requirements  than  is  ob- 
Krrable  in  the  earlier,  and  yet  the  objections 
that  were  there  urged — the  same  as  for  the 
n>08t  part  as  here — ^were  overruled.  It  la 
unnecessary  to  add  anything  to  the  opinion 


of  Mr.  Justice  Mitchell  upholding  the  con- 
stitutionality of  the  act  In  that  case.  As  to 
the  other  and  minor  objections,  we  need  only 
say  that  we  find  them  without  merit.  We 
are  of  the  opinion  that  defendant  was  oc- 
corded  every  legal  right  he  was  entitled  to, 
and  we  see  no  reason  to  reverse  the  action 
of  the  court 

The  judgment  of  the  Superior  Court  is  ac- 
cordingly affirmed,  and  the  appeal  is  dis- 
missed. 


DRUM  et  al.  v.  DINKEIiACKBR. 

(Supreme    Court    of    Pennsylvania.      Oct   23, 
191&) 

1.  Appkai.  and  Kbbob  «=371(3)— Refcbai.  to 
DiasoLvx  Pbeuuinabt   Injunction. 

The  refusal  to  diss<^Te  a  preliminary  in- 
junction is  not  appealable,  and  no  act  of  as- 
sembly allows  an  appeal  from  a  refusal  to  dis- 
solve an  injunction  which  has  previously  been 
granted. 

2.  Appeal  and  Ebbob  <S=>70(8)— Intbblocu- 

TOBT     OBDEB— GSKTIFTINa'    CASE     TO     LAW 

SiDB  OF  COUBT. 
Tbe  refusal  of  a  motion  to  certify  a  case  to 
the  law  aide  of  the  court  is  interlocutory,  and 
not  api)ealable. 

3.  Appkal  and  Bbbob  «»237(1)— Fobx  ot 
Reubdt. 

An  appellate  court  will  not  consider  wheth- 
er case  should  have  been  certified  to  law  side 
of  court  under  Act  June  7,  1907  (P.  L.  440),  if 
court  below  was  not  moved  to  certify  it  thereto. 

4.  Appkai.  and  Bbsob  «s»736— Asbionment 
of  £]bbob— Dttplxcitt. 

An  assignment  of  error,  in  refusing  to  dis- 
solve an  injunction  because  but  one  surety  was 
given  on  bond  and  also  because  plaintiff  made 
no  effort  for  over  two  years  to  bring  case  to  a 
final  hearing,  was  double,  and  under  rule  26,  is 
"a  waiver  of  all  tbe  errors  so  alleged." 

5.  Appeal    and    BSbbob   €=3257— Exception 
Below— Injunction  Bond. 

A  complaint  that  an  injimction  bond  con- 
tains but  one  surety  will  not  be  considered, 
where  a  new  bond  with  two  sureties  has  been 
substituted  and  no  exception  was  taken  to  al- 
lowance thereof. 

6.  Appeal  and  Ebbob  «=>356— Pbelikinabt 
Injunction. 

An  appeal  from  granting  of  a  preliminary 
injunction  must  be  promptly  made.  In  view  of 
Act  Feb.  14,  1868  (P.  L.  28),  and  Act  June  12, 
1879  (P.  li.  177),  and  an  intentional  delay  by 
parties  beyond  time  when  they  could  have  had 
a  final  decree  is  ground  for  dismissal,  as  it 
shows  that  in  their  own  judgment  they  did  not 
need  prompt  relief. 

7.  Ihjdnction  «E»17e— Motion  to  Dissolve 
— Dbobeb. 

On  a  motion  to  dissolve  an  injunction  with 
no  outstanding  motion  to  enlarge  it,  the  court 
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must  either  dissolve  or  mahitam  it  or  modi- 
fy it  by  making  it  less  stringent,  and  it  cannot 
enlarge  decree,  as  defendant  was  not  in  court 
to  meet  that  question. 

8.  iNJtTNCTioN  «i=9l76— Motion  to  Dibsolvb 
iNJtTNCTioH— Final  Decbke. 
On  a  motion  to  dissolve  an  injunction  with 
no  outstanding  motion  to  enlarge  it,  the  court 
cannot  finally  conclude  the  controversy;  that 
being  a  matter  for  a  final  hearing  only. 

Appeal  from  Court  of  Common  Pleas,  Lu- 
zerne County. 

Bill  for  injunction  by  Carrie  M.  Drum  and 
others  against  George  W.  Dlnkelacker.  From 
a  decree  enlarging  a  decree  awarding  a  pre- 
liminary injunction,  defendant  appeals.  Re- 
versed and  decree  appealed  from  set  aside. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZER,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

Rush  Trescott  and  Roger  3.  Dever,  both  of 
Wilkes-Barre,  for  appellant 

Philip  L.  Drum  and  WllUam  C.  Price,  both 
of  Wilkes-Barre,  for  appellees. 

SIMPSON,  J.  On  May  10,  1816,  plaintiffs 
filed  a  bill  in  equity  complaining  that  the  de- 
fendant bad  erected  a  garage  upon  and  there- 
by closed  up  an  alley  which  belonged  to  them 
and  was  appurtenant  to  their  other  property, 
and  had  also  obstructed  the  alley  with  lum- 
ber, ashes,  and  other  materials.  Tbey  pray- 
ed a  preliminary  injunction  against  further 
encroachment  and  obstruction,  a  final  decree 
for  removal  and  restoration,  and  for  damages. 

Upon  the  filing  of  the  bill,  the  court  below 
granted  a  preliminary  injunctioni  against 
further  encroachment  and  obstruction,  plain- 
tiffs entering  a  bond  with  one  surety.  On 
May  15,  1916,  defendant  moved  to  dissolve 
the  injunction,  which  motion  was  dismissed. 
On  June  6,  1916,  he  filed  his  answer.  In  it 
be  averred  that  the  garage  was  on  his  prop- 
erty, and  not  on  plaintiffs';  that  plaintiffs 
had  an  adequate  remedy  at  law;  and  asked, 
as  he  had  also  done  on  the  motion  to  dissolve, 
that  that  question  be  decided  in  limine  as 
provided  by  the  act  of  June  7,  1907  (P.  L. 
440). 

On  March  4,  1918,  a  replication  was  filed 
nunc  pro  tunc  as  of  some  unstated  date.  On 
May  7,  1918,  defendant  again  moved  to  dis- 
solve the  injunction,  a  hearing  was  had,  and 
the  motion  dismissed.  In  addition  the  court 
entered  a  decree  requiring  the  defendant, 
within  30  days  from  the  date  thereof,  to  re- 
move the  garage,  to  restore  the  alley  to  Its 
original  condition,  and  to  pay  the  costs  of  the 
case.  Pending  the  hearing  a  new  bond  with 
two  sureties  was  allowed,  approved,  and  filed. 
On  June  10,  1918,  defendant  prosecuted  this 
appeal  from  said  orders  and  decrees. 


The  record  falls  to  disclose  that  the  court 
below  was  asked,  either  at  the  hearing,  or  at 
any  other  time,  to  certify  the  case  to  the  law 
side  of  the  court,  or  that  the  case  was  ever 
put  down  for  a  decision  of  that  questloD  in 
limine. 

The  first  and  seventh  assignments  allege 
error  in  granting  the  preliminary  injunction 
of  May  15,  1916,  and  In  refusing  to  dissolve 
It.  It  is  too  late  to  raise  those  questions  now. 
The  order  was  over  two  years  old  wh«i  this 
appeal  was  taken,  and  six  months  Is  the  Umit 
of  time  for  appealing.  Section  4  of  the  act 
of  May  19,  1897  (P.  L.  67). 

[1]  Moreover,  the  refusal  to  dissolve  a  pre- 
liminary injunction  Is  not  the  subject  of  an 
appeal,  and  hence  for  this  reason  also  the 
first  assignment  must  be  dismissed,  as  must 
also  the  second  assignment,  for  they  allege 
error  only  In  the  refusals  to  dissolve.  By  the 
act  of  February  14, 1866  (P.  L.  28),  an  appeal 
is  allowed  from  the  granting  of  a  preliminary 
injunction;  and  by  the  Act  of  June  12,  1879 
(P.  L.  177),  one  Is  allowed  from  the  refusal 
to  grant  It ;  but  no  act  of  assembly  allows  an 
appeal  from  a  refusal  to  dissolve  one  which' 
has  previously  been  granted. 

[2,  3]  The  fourth  assignment  alleges  error 
in  not  certifying  the  case  to  the  law  side  of 
the  court.  But  the  court  was  never  moved  to 
so  certify  It;  and,  if  It  had  been,  and  had  re- 
fused the  motion,  the  declslou  would  have 
been  Interlocutory,  and  not  the  subject  of  an 
appeaL 

[4-6]  The  slsth  assignment  alleges  error  hi 
refusing  to  dissolve  the  Injunction  because 
but  one  surety  was  given  on  the  bond,  and  also 
because  the  plaintiffs  made  no  effort,  during 
a  period  of  over  two  years,  to  bring  the  case 
to  a  final  hearing.  This  assignment  is  double, 
and  under  rule  26  is  "a  waiver  of  aU  the  e^ 
rors  so  alleged."  Moreover,  neither  allega- 
tion furnishes  a  just  ground  of  complaint 
As  to  the  first  thereof  It  is  enough  to  sa; 
that  the  court  allowed  a  new  bond  to  be  filed 
with  two  sureties,  and  no  exception  was  tak- 
en to  that  allowance,  nor.  If  taken,  would  it 
have  been  efilcadous.  As  to  the  second  there- 
of, the  failure  to  bring  the  case  to  a  final 
bearing  was  as  much  defendant's  fault  as  It 
was  plalntlffB',  and  the  effect  of  the  delay, 
so  far  as  defendant  Is  concerned.  Is  to  de- 
prive him  of  the  right  to  complain.  The  pur- 
pose of  the  Acts  of  1866  and  1879,  above  re- 
ferred to,  was  to  afford  prompt  reUef  to  pa^ 
ties  needing  it,  and  an  intentional  delay  on 
their  part,  byond  the  time  when  they  could 
have  had  a  final  decree,  shows  that  In  their 
own  judgment,  tbey  did  not  need  prompt  re- 
lief. Gyger's  Appeal,  15  Wkly.  Notes  Cas. 
513 ;   Sheaffer's  Appeal,  100  Pa.  379. 

[7, 1]  The  third  and  fifth  assignments  must, 
however,  be  sustained.  They  allege  error  In 
the  decree  of  May  27, 1918,  in  mandatorily  re- 
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quiring  the  renjoval  <jf  tl>e  garage,  and  the 
restoration  of  the  alley,  and  in  placing  the 
costs  of  the  case  on  Oye  defendant  In  effect 
that  la  a  final  decree.  Instead  of  maintain- 
ing, until  flnal  hearing,  the  status  which  ex- 
isted  at  the  time  the  UU  wa&  filed,  it  whoUy 
destroyed  that  status.  Moreover,  on  a  motion 
to  dissolve  an  injunction,  with  no  outstanding 
motion  to  enlarge  it,  the  duty  of  the  court  Is 
either  to  dissolve  or  maintain  it,  or  to  modify 
it  by  making  It  less  stringent.  It  cannot  en- 
large the  decree,  for  the  defendant  was  not 
in  court  to  meet  that  question.  Much  less 
can  It  finally  conclude  the  controversy.  That 
Is  a  matter  tor  a  flnal  hearing  only. 

It  follows  from  the  foregoing  that  the  pre< 
llmlnary  injunction  as  originally  granted, 
cannot  now  be  disturbed  by  us,  but  that  the 
decree  of  May  27,  IdlS,  must  be  reversed  and 
get  aside,  and  the  record  remitted  for  further 
proceedings  according  to  law.  The  costs  of 
tbe  appeal  will  abide  tJtie  event  of  the  suit 
It  la  accordingly  so  ordered. 


EHBLICH  et  aL  v.  BR06AN  et  aL 
(Snpreme  Court  of  Pennsylvania.    Oct  7, 1918.) 
L  Gbottrd  IRertb  «=3lO— Income  Tax— Pat- 

MENT. 

A  ground  rent  deed,  whereby  grantee  cove- 
nioted  to  pay  reserved  rent,  without  any  de- 
doctim  for  any  taxes,  etc,  and  to  pay  all  taxes 
levied  on  yearly  rent  uiust  govern  in  determin- 
ing which  of  the  parties  as  between  themselves 
ii  liable  for  the  tax  on  income  accruing  there- 
nnder,  the  federal  Income  Tax  Act  being  silent 
on  that  subject 

2.  Apfeai.  AMD  Ebsob  «=»846(2}— Bevhsw— 
Case  Statei>— Jttdomskt. 
Where  a  case  stated  said  that  action  was 
a  slunmons  assumpsit  sur  ground  rent  deed  and 
asked  court  to  decide  only  whether  under  facts 
stated  plaintiff  was  entitled  to  recover  balance 
of  unpaid  ground  rent,  it  was  not  necessary,  on 
defendants'  appeal,  to  determine  contention  of 
(Hie  defendant  that  judgment  should  be  entered 
tor  it  because  covenants  in  groand  rent  deed 
were  personal  covenants  of  the  individual  de- 
fendant. 

Moschsiaker  and  Walling,  JJ.,  dissenting. 

Appeal  from  Superior  Ooart 

Suit  by  Franz  BSirlldk,  Jr.,  and  the  Penn- 
sylvania Company  for  Insurance  on  Lives  and 
Granting  Annuities,  executors  of  the  will  of 
Mary  Van  Bell,  deceased,  against  Daniel  B. 
Brogan  and  the  Finance  Company  of  Penn- 
sylvania. From  a  judgment  of  the  Superior 
Court  (65  Pa.  Super.  Ct  884),  reversing  a 
judgment  of  the  court  of  common  pleas  in 
favor  of  defendants  and  ordering  judgment 


for  plaintiffs  for  $85  and  costs,  defendants 
appeal.    Affirmed. 

Argued  before  BROWN,  0.  J.,  and  STEW- 
ART, MOSOHZISKHR,  FRAZER,  WALL- 
ING,  SIMPSON,  and  FOX,  JJ. 

WllUam  N.  TrinUe  and  John  C.  Bell,  both 
of  Philadelphia,  for  appellants. 

R.  W.  Archbald,  Jr.,  of  Philadelphia,  for 
appellees, 

SIMPSON,  J.  [1]  The  facts  in  this  case 
are  accurately  stated  in  the  opinion  of  tbe 
Superior  Court  (Van  Bell  v.  Brogan,  65  Pa. 
Super.  Ct  384),  and  need  not  be  repeated 
here.  Its  reasoning  and  judgment  also  are 
correct,  and  but  little  need  be  added  there- 
to, except  to  answer  the  complaints  of  appel- 
lant that  certain  of  its  arguments  were  not 
conddered  by  that  court,  or,  if  considered, 
were  not  given  due  weight. 

It  may  be  said,  however,  that  If  the  ac- 
cruing yearly  rent  reserved  In  the  deed  from 
Mary  Van  Bell  to  Daniel  E.  Brogan  is  not 
income,  within  the  meaning  of  the  Act  of 
Congress  of  October  8,  1913  (38  Stat  114,  c. 
IG),  then  no  income  tax  was  due  thereon,  and, 
appellant  not  having  paid  to  or  for  plaintiff 
the  whole  of  the  annual  ground  rent  "due 
and  payable  June  1,  1914,"  either  it  or  its 
land  is  liable  for  the  balance  thereof.  On  the 
other  hand,  if  the  accruing  yearly  rent  is  in- 
come within  the  meaning  of  the  act  of  Con- 
gress, then,  as  It  was  agreed  in  the  deed 
that  the  reserved  rent  should  be  paid  "with- 
out any  deduction,  defalcation  or  abatement 
for  any  taxes,  charges  or  assessments 
•  •  •  on  the  yearly  rent  hereby  and  there- 
oat  reserved,"  and  as  the  grantee  covenanted 
for  himself,  bis  heirs  and  assigns,  to  "pay  all 
taxes  whatsoever  that  shall  hereafter  be  laid, 
levied  or  assessed  by  virtue  of  any  law  what- 
ever •  •  •  on  the  said  yearly  rent," 
when  appellant  as  his  assignee,  paid  to  the 
United  States  tbe  normal  tax  there<Mi,  it  only 
paid  that  for  which,  in  addition  to  the  an- 
nual rent  itself.  Its  land,  If  not  it  Itself,  was 
liable;  and  hence  It  or  Its  land  is  still  lia- 
ble to  plaintiff  for  the  balance  of  the  ground 
rent  claimed.  We  do  not  agree  with  appel- 
lant that  tbe  above-quoted  provisions  of  th& 
deed  relate  to  the  corpus  of  the  rent  By 
their  terms  they  relate  to  the  "yearly  rent* 
which  the  deed  itself  defines  as  "the  yearly 
rent  or  sum  of  ?10,000." 

[2]  Nor  is  appellant  more  fortunate  in  its 
contention  that  judgment  should  be  entered 
for  it  because  the  covenants  above  quoted 
are  the  personal  covenants  of  Daniel  E.  Bro- 
gan only.  The  case  stated  says  that  the  ac- 
tion is  a  summons  assumpsit  sur  ground  rent 
deed,  end  asks  tbe  courts  to  decide  only 
"whether  under  the  facts  stated  the  plaintiff 
is  entitled  to  recover,"  In  that  action,  the 
balance  of  $25,  still  unpaid.    It  is  not  nec- 
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«8sarr  to  determine,  therefore,  whether  or 
not.  technically  the  judgment  provided  for 
should  have  been  for  one  de  terris  only.  Fol- 
lowing the  case  stated,  we  decide  that  the 
Superior  Court  was  correct  In  holding  that 
the  plaintiffs  are  entitled  to  recover  In  this 
suit  the  unpaid  balance  of  $25,  and  the  coun- 
sel fee  agreed  upon ;  and  hence  the  Judgment 
Is  atttrmed. 

MOSCHZISKBR,  J.  (dissenting).  It  seems 
to  me  the  consideration  of  a  case  sndi  as  the 
one  in  hand  should  be  approached  with  this 
guiding  thought  In  mind:  The  law  cont«n- 
plates  each  person  shall  pay  his  own  income 
tax,  and  that  course  must  be  pursued  unless 
It  plainly  appears  another  has  contracted  to 
assume  the  burdoi  for  him.  Here,  as  I  read 
the  contract  and  understand  the  law,  it  does 
not  appear  that  the  ground  landlord  under- 
took to  pay  any  part  of  the  Income  tax  assesa- 
ed  against  the  owner  of  the  rent.  In  other 
words,  to  my  mind,  the  court  below  was  right 
in  deciding  that  the  income  tax  assessed 
against  plaintiffs  was  neither  in  fact  nor 
law  specifically  levied  upon-  the  ground  r«it, 
and  therefore  was  not  comprehended  by  the 
covenant  here  sought  to  be  enforced  against 
defendant. 

Plaintiffs  are  liable  to  a  tax  on  "the  net 
income"  accruing,  during  the  year  in  ques- 
tion, on  the  entire  estate  In  their  charge,  and 
this  is  arrived  at  by  considering,  as  factors 
or  elements,  certain  defined  kinds  of  gross 
income,  less  several  characters  of  credit  des- 
ignated in  the  act  of  Congress ;  but,  as  said 
by  President  Judge  Sulzberger,  of  the  court 
below: 

"The  provimons  of  the  act  •  •  •  Aow  that 
the  income  tax  ia°  based  on  a  multiplicity  of  fac- 
tors, -whose  sum,  when  ascertained,  is  rednoed 
by  other  factors,  and  that  the  figure  which  final- 
ly becomes  the  measure  of  the  income  tax  can- 
not be  referred  to  any  specific  item  whatever. 
•  •  •  The  whole  scheme  of  the  act  shows 
that  its  immediate  relation  is  with  the  person 
charged." 

I  cannot  agree  with  the  reascming  of  the 
majority  that — 

"If  the  accruing  yearly  rent  • 
income,  within  the  meaning  of  the  act, 
then  no  income  tax  was  due  thereon,  and,  appel- 
lant not  having  paid  to  or  for  plaintiff  the  whole 
of  the  annual  ground  rent,  •  *  •  either  it 
or  its  land  is  liable  for  the  balance  thereof." 


*    is  not 

•    •    • 


Of  course,  the  Installment  of  rent  In  ques- 
tion is  an  element  whldi  alters  into  the  as- 
sessment against  pUlntUfs,  and  therefore 
defendant,  being  the  person  at  the  source  re- 
quired under  the  act  to  make  payment,  is 
liahle  aa  collecfor  for  the  government,  and, 
for  that  reason,  hajg  the  legal  right  to  with- 
hold the  amount  to  be  paid  by  him  from  the 
current  Inatallmoit  of  rent  dne  plaintiffs ;  but, 
again  quoting  from  the  court  below: 

"It  is  obvious  that  this  act  makes  the  cove- 
nantor [defendant]  a  mere  agent  of  the  cove- 
nantee [plaintiff]  to  pay  definitely  or  proviBion- 
ally,  as  the  case  may  be,  a  part  of  the  latter's 
income  tax.  The  words  are  unmistakable.  The 
covenantor  here  is  to  return  and  pay,  'in  behalf 
of  the  covenantee,  not  a  tax,  but  'an  amount 
equivalent  to  the  normal  Income  tax'  upon  the 
amount  in  Its  hands  on  account  of  the  cove- 
nantee. •  •  •  Taxation  at  the  source  is  only 
a  method  of  guarding  against  neglect,  error,  or 
fraud.  *  *  *  If  the  amonnt  to  be  withheld 
be  in  excess  of  the  tax  due,  provision  is  made  to 
avoid  the  withholding  from  the  person  entitled, 
or,  if  actnally  paid  over,  to  obtain  for  such  per- 
sons refund  from  the  government." 

The  amount  in  controversy  here  does  not 
exceed  the  total  income  tax  due  by  plain- 
tiffs; hence  defendant  properly  withheld  it, 
and,  accordingly,  is  entitled  to  Judgment  on 
the  case  stated. 

I  shall  not  undertake  to  distinguish  the  de- 
cisions of  this  or  the  federal  Supreme  Court 
which  deal  with  the  general  subjects  now 
before  us.  For  present  purposes,  it  is  suf- 
ficient to  say  that,  to  my  mind,  none  of  them 
determines  the  precise  p<^t  Involved  In  this 
casa  But  I  may  add  that.  In  the  last  anal- 
ysis, the  income  tax  payable  by  an  individu- 
al Is  In  reality  a  proportionate  conscription 
of  his  ctirrent  receipts  of  money,  which  bur- 
den, like  conscription  of  the  person,  should 
not  be  considered  subject  to  transfer  by  bar- 
gain, unless  and  until  the  government  ex- 
pressly so  ordains ;  and,  if  possessed  of  the 
power,  I  would  have  no  hesitancy  in  thus 
determining. 

I  would  reverse  the  Superior  Court  and 
affirm  the  judgment  of  the  court  below;  hM- 
ing  the  views  here  indicated,  which  will  be 
found  elaborated  in  the  opinion  of  the  learned 
President  Judge  of  the  latter  tribunal  (see 
Van  BeU  v.  Brogan,  23  Pa.  Dist  R.  1065). 
I  note  this  dissent,  la  which  my  Brother 
WALUNO  Joins. 
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PEAB80N  ▼.  RTAN.    (No.  424.)     ' 

(Supreme  Ooort  of   Rhode  laUnd.     Feb.  20, 
1919.) 

L  Dahaoxs  ^=>68— Intebest  or  UnuQtn- 

DATEO  DeILARDS. 

Where  final  payment  was  due  and  paTaUe 
on  completion '  of  honse,  and '  after  completion 
plaintiff  made  demand  and  gaTe  notice  of  claim 
for  mechanica*  Hen,  court  did  not  err  in  allow- 
ihg  interest  from  date  of  demand,  although  de- 
fendant contested  paTment  of  balance  due  and 
RKoeeded  in  ledndng  amount  claimed. 

2.  Dakaoes  «=967— Intkbest  oir  Vnliqot- 

DATED  DXICANDB. 

It  la  generally  held  that  interest  on  unliqui- 
dated demands  will  not  be  allowed  aa  damages. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  Counties;  Chester  W.  Barrows, 
Judge. 

Petition  in  equity  to  enforce  mechanic's 
Uen  by  Peie  A.  Pearson  against  Peter  J. 
Syan.  From  decree  rendered,  defendant  ap- 
pnils.    Affirmed  and  remanded. 

Thomas  F.  Farrell,  of  Providence,  for  ap- 
pellant 

Hugo  A.  Clason,  of  Providence^  for  ap- 
pellee. 

BAKER,  J.  This  Is  an  appeal  by  the  re- 
spondoit  from  a  decree  establishing  a  Hen  en- 
tered by  the  superior  court  on  a  petition  in 
equity  to  enforce  a  mechanic's  Uen  in  ac- 
cordance with  the  provisions  of  chapter  257 
of  the  General  Laws.  The  evidence  shows  a 
written  agreement  by  and  between  the  par- 
ties, in  which  the  complainant  agreed  "to 
bnild  a  bungalow"  for  the  respondent  and  "to 
famish  all  labor  and  materials"  therefor,  and 
the  respondent  agreed  to  pay  the  complainant 
"the  sum  of  $3,315  in  payments  as  follows: 
11,500  when  ready  for  lathing  and  $500 
when  plastered;  balance  of  contract  when  the 
house  is  completed."  The  account  filed  by 
the  complainant  gives  credit  for  two  pay- 
ments on  acootmt  and  for  certain  materials 
furnished  by  the  respondent,  and  claims  a 
balance  due  of  $1,121.28,  with  interest 
While  there  is  nothing  in  tJbe  papers  of  the 
case  to  show  it,  the  transcript  Indicates  a 
dalm  of  damages  by  the  respondent  by  way 
of  recoupment  for  unsatisfactory  workman- 
ship and  materials. 

[1]  Vpon  hearing  the  parties  the  court  al- 
lowed the  resiiondent'B  claim  to  the  amount 
of  1307.50,  and  found  that  there  was  a 
balance  due  the  petitioner  on  his  account  of 
$S16.78k  on  whidi  interest  from  the  date  of 
giving  notice  ot  tbe  claim  was  allowed  to  the 
amount  of  $60.12,  making  a  total  of  $S86.90 
for  whicta  the  lien  was  established.  The 
notice  of  a  dalm  of  lien  and  the  demand  of 
payment  were  given  and  made  August  2&, 


1016,  and  legal  proceedings  were  commeaced 
the  following  day.  The  decree  was  entered 
March  IB,  1918.  OAe  only  reason  of  appeal 
now  urged  is  that  the  allowance  of  the  item 
of  interest  la  against  the  law,  in  that  the 
petitidner's  claim  .was  unllqulda^,  tf  the 
allowance  of  Interest  Is  held  to  be  proper,  the 
amount  allowed  Is  not  questioned. 

[2]  Broadly  speaking.  It  is  generally  held 
that  Interest  on  unliquidated  demands  will 
not  be  allowed  as  damages.  Undoubtedly 
there  Is  a  clear  distinction  between  a  claim 
for  damages  entirely  unliquidated,  as,  for 
example,  claims  for  damages  arising  from 
assault  and  battery,  from  seduction,  or  from 
slander  and  libel,  which  are  wholly  at  large, 
and  a  liquidated  claim,  where  there  is  an 
express  contract  to  pay  a  sum  certain  at  a 
fixed  time.  In  the  former  cases,. the  amount 
of  damages  is  unknown  until  determined  aft- 
er the  presentation  of  evidence  by  a  decision, 
award,  or  verdict  In  the  contract  case,  both 
parties  know  what  the  claim  is,  and  when  it 
Is  due  and  payable.  It  is  In  dealing  with 
cases  lying  between  these  extremes,  where 
the  distinction  Is  less  clear  and  obvious,  that 
courts  have  so  differed  In  their  interpretation 
and  application  of  the  rule  as  to  Interest 
that  their  decisions  are  far  from  harmonious 
as  to  wheu  Interest  may  be  allowed.  The 
question  as  applied  to  the  precise  state  of 
facts  presented  In  the  case  at  bar  does  not  ap- 
pear to  have  been  considered  In  any  reported 
case  of  this  court  The  respondent  cites  in 
his  brief  three  Rhode  Island  cases  In  support 
of  his  claim,  namely,  Spencer  v.  Pierce,  5  R. 
I.  68,  Dnrfee  v.  O'Brien,  16  R.  1.  218,  14  Ati. 
857,  and  Dary  v.  Providence  Police  Associa- 
tion, 27  R.  1.  377,  62  Atl.  513. 

In  Spencer  v.  Pierce,  supra,  the  queetl<Mi 
arose  on  the  disallowance  of  Interest  by  the 
master  In  the  case  on  certain  sums  allowed 
by  him  to  be  due  "for  labor  and  service." 
The  court  said,  on  page  71: 

"The  well-settled  American  rule  •  •  • 
gives  interest,  though  not  stipulated  for,  as  an 
invariable  legal  incident  of  the  principal  debt 
from  the  day  of  default,'  whenever  the  debtor 
knows  precisely  what  he  is  to  pay,  and  when  he 
Is  to  pay  it" 

— dtlng  People  v.  New  York,  6  Cow.  (N.  TJ 
331,  334,  and  recommitted  the  master's  rei)ort 
saying,  on  page  72: 

"We  therefore  Instruct  the  master  to  allow 
interest  at  0  per  cent  per  annum,  from  tlie  day 
of  default  in  payment,  on  all  snma  allowed  by 
him  for  labor  or  service,  the  amount  of  which 
is  certain,  or  can  be  made  certain  by  computa- 
tion, under  the  contract  of  the  parties,  and  in 
which  the  time  of  payment  is  fixed,  by  the 
terms  of  the  contract,  or  by  the  course  of  deal- 
ing between  the  parties." 

In  Durfee  v.  O'Brien,  supra,  It  Is  said  (19 
R.  I.  on  page  217, 14  Atl.  '"""■ 
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"The  time  when  the  payment*  are  dne,  and 
the  agreonent  to  pay  interest,  bein^  definite,  the 
charge  for  intereet  was  properly  allowed." 

This  Is  clearly  a  Uquldated  claim  under  the 
rule.. 

Dary  v.  Prorldence  Police  Association,  su- 
pra, was  an  action  of  assumpsit  to  recover 
moneys  claimed  to  be  due  as  sick  beneats. 
There  was  a  plea  of  the  general  Issue,  ac> 
companled  by  an  affidavit  of  valid  defense 
that  the  claim  for  sick  benefits  had  been 
waived.  The  case  was  heard  on  an  agreed 
statement  of  facts.  As  to  Interest,  while  the 
court  stated  the  rule  enimclated  in  Spencer  v. 
Pierce,  supra,  and  cited  in  Durfee  v.  O'Brien, 
supra.  It  held  that  a  beneficial  association 
ought  not  to  be  treated  as  a  delinquent  debt- 
or, before  demand  made  upon  It,  in  order  to 
create  the  relation  of  debtor  and  creditor,  but 
allowed  interest  from  the  date  of  the  writ, 
that  being  the  time  of  the  earliest  proof  of  de- 
mand. In  this  case  the  right  to  recover  at 
all  was  denied  by  the  defendant,  and  ap- 
parently In  good  faith. 

Some  other  decisions  of  this  court  relative 
to  the  allowance  of  interest  may  properly  be 
considered  in  this  connection. 

In  Hodges  v.  Hodges,  9  R.  I.  32,  the  master 
In  a  matter  of  accounting  disallowed  interest 
on  advances  made  by  a  husband  for  the  im- 
provement of  his  wife's  estate.  In  the  absence 
of  any  evidence  of  an  agreement  to  pay  In- 
terest, and  Qie  court  held  that  Interest  should 
have  been  allowed  and  cited  as  a  correct 
statement  of  law  the  following: 

"On  the  money  lent,  interest  in  this  eoontry 
is  always  recoverable,  because  the  defendant  has 
had  a  use  from  the  plaintiff's  money.  For  the 
same  reason,  on  money  paid  on  account,  or  to 
the  use  or  benefit  or  at  the  request  of  another, 
interest  is  allowed  from  the  time  of  payment, 
and  not  merely  from  the  time  of  notice  or 
demand.  •  •  •  Money  lent,  and  money  paid, 
carry  interest  when  they  form  matter  of  ac- 
count, as  well  as  when  they  are  detached  trans- 
actions." 

Weeden  v.  Berry,  10  R.  I.  288,  was  an 
action  of  assump^t  for  goods,  wares,  and 
merchandise  sold  and  delivered  anu  for  worK 
and  labor  done  The  declaration  also  con- 
tained certain  common  counts,  but  no  count 
for  interest.  The  case  was  sent  to  referees, 
who  allowed  plaintiff  interest.  It  was  ob- 
jected to  such  allowance  that  there  was  no 
count  in  the  declaration  claiming  interest. 
The  award  of  Interest  was  upheld.  The  ded- 
^on  Implies  that  by  the  terms  of  the  refer- 
ence, under  which  power  was  committed  to 
"determine  all  questions  of  law  or  of  fact"  In 
the  ease.  It  was  within  the  discretion  of  the 
referees  to  allow  interest  as  damages. 

In  Cross  v.  Brown,  Steese  &  Clarke,  19  R. 
I.  220,  240,  33  Atl.  147,  the  question  as  to 
whether  a  garnishee  should  be  required  to 
pay  interest  on  its  debt  due  the  principal  de- 
fendant during  the  time  It  was  restrained 
by  the  attachment  from  paying  the  debt  was 


considered,  and  answered  In  the  aflBrmatlTe, 
on  'the  ground  that  the  gacnlshee  bad  had 
the  use  of  the  money  In  the  meantime  after 
It  was  due,  and  that  a  contrary  'decision  would 
work  an  injustice,  both  to  the  principal  de- 
fendant and  the  attaching  plaintiff. 

In  Lonsdale  Co.  v.  City  of  Woonsocket,  25 
R.  I.  428,  56  AU.  448,  damages  were  sought 
for  a  continuing  trespass  resulting  from  the 
diversion  of  water  to  which  the  complainant 
was  entitled  as  a  riparian  i^'oprtetor.  The 
amount  of  water  so  diverted  and  the  amount 
of  the  resulting  damages  were  both  la  con- 
troversy, and  there  was  conflicting  evidence 
on  each  point.  On  the  damages,  as  determin- 
ed by  him,  the  master  allowed  simple  interest 
from  the  date  of  the  filing  of  the  bill,  and  tbe 
court  on  page  444  (56  Atl.  454)  held  this  find- 
ing to  be  correct.  If  interest  on  unliquidated 
damages  in  a  tort  action  Is  properly  allow- 
able from  the  time  of  commencing  legal  pro- 
ceedings, no  reason  is  apparent  why  a  lees 
liberal  rule  should  apply  In  actions  ex  con- 
tractu. 

In  Sedgwick  on  Damages  (8th  Ed.)  i  815, 
the  author  says: 

"Where  interest  is  refused  in  actions  of  con- 
tract on  the  ground  that  the  daim  is  oniiquidat- 
ed,  it  is  in  fact  usually  allowed  from  the  date 
of  the  writ." 

See,  also,  Ford  v.  Tirrell,  »  Gray  (Mass.) 
401,  69  Am.  Dec.  207 ;  Barstow  v.  Robinson, 
2  Allen  (Mass.)  605 ;  McFadden  V.  Crawford, 
39  Cal.  662;  Feeter  v.  Heath,  11  Wend.  (N. 
T.)  477 ;  Case  v.  Osbom,  60  Howard's  Prac. 
(N.  T.)  187;  McCollum  v.  Seward,  62  N.  Y. 
316 ;  Mercer  v.  Vose,  67  N.  Y.  56 ;  Tucker  v. 
Grover,  60  Wis.  240,  19  N.  W.  62;  Lowe  v. 
Ring,  123  Wis.  370, 101  N.  W.  698^  8  Ann.  Cas. 
731. 

Healy  ▼.  Fallon  et  al.,  69  Conn.  228,  37 
AU.  495,  was  a  proceeding  to  enforce  a 
mechanic's  lien  under  a  written  contract  to 
build  a  house  for  a  stated  price.  The  de- 
fendants claimed  that  the  house  was  not 
finished  as  called  for  In  the  contract,  upon 
which  claim  some  deduction  was  made  by  the 
trial  court  from  the  contract  price.  On  page 
235  et  seq.  of  69  Conn.,  on  page  497  of  37  AtU 
the  court  says: 

"We  are  also  of  opinion  that  the  court  did 
not  err  in  allowing  interest  to  the  date  of  judg- 
ment upon  the  sum  found  to  be  due  after  deduct- 
ing the  damages  caused  by  the  deviations  from 
the  contract.  •  •  •  It  is  difficult  on  prin- 
ciple to  see  why  he  should  not  recover,  as  com- 
pensation for  that  detention,  damages  measur- 
ed by  the  legal  rate  of  interest  upo&  the  sum  so 
detained  for  that  time.  It  is  said,  however,  that 
the  amount  due  was  unliquidated  up  to  the 
time  of  the  judgment,  and  that  interest  is  never 
allowed  upon  unliquidated  amounts.  It  may  be 
conceded  that  the  amount  due  the  plaintiff  was 
in  a  certain  sense  unliquidated  up  to  the  time 
of  the  judgment,  inasmuch  as  the  amount  doe 
him  under  the  contract,  which  was  a  liquidated 
amount,  was  to  be  lessened  by  the  as  yet  unas- 
certained damages  caused  hy  his  deviatioBs  from 
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the  contract;  bXit  !t  Is  not  true  that  damagMi 
meanued  by  the  rate  of  interest  ore  never  Al- 
lowed for  the  nonpayment  of  money,  where  the 
cUum  is  an  unliquidated  one.  In  an  action  for 
the  value  of  personal  property  destroyed  by  the 
negligent  act  of  the  defendant,  where  the  claim 
WIS  in  a  sense  an  unliquidated  one,  damages 
were  allowed  in  the  shape  of  interest  upon  the 
Tilue  of  the  property  as  found  upon  the  trial 
[dting  cases].  •  •  •  We  think  the  damages 
allowed  by  way  of  interest  in  the  case  at  bar 
come  within  the  principles  applied  in  the  cases 
cited.  The  claim  was  wholly  a  pecuniary  one, 
and  was  not  at  larg«,  as  are  claims  for  damages 
for  assault  and  battery,  slander,  or  others  of 
like  nature.  It  represented  a  loss  of  a  pecuniary 
value,  Ascertainable  with  reasonable  certainty, 
as  of  a  definite  time;  and  we  think  damages 
in  the  shape  of  interest  should  be  recoverable 
from  that  time,  tor  such  a  loss,  for  only  in  this 
way  can  equity  b«  done  between  the  parties  in 
the  case  at  bar."    , 

lAycock  V.  Parker,  108  Wis.  ISl,  79  N.  W. 
327,  was  a  proceeding  to  enforce  a  mechanic's 
lien  under  a  building  contract,  where  there 
was  a  connterclalm  for  omissloiis,  substitu- 
tions, and  delay,  a  considerable  portion  of 
which  was  allowed.  Interest  was  allowed  oa 
the  balance  found  to  be  due  from  the  com- 
mencement of  the  suit,  to  which  objection 
was  taken.  The  court  on  pages  178  to  180 
of  108  Wis.,  on  pages  332  to  336  of  79  N.  W., 
discusses  very  fully  the  question  of  Interest, 
citing  and  considering  many  reported  cases, 
and  held  that  "no  error  prejudicial  to  defend- 
ant was  committed  In  the  allowance  made  by 
the  Judgment."  See,  also,  West  Bepnbllc 
Mining  Co.  ▼.  Jones,  108  Pa.  59,  68;  Har^ 
wood  V.  Tappan  &  Noble,  2  Speers  (S.  O.) 
B36,  S61;  Watklna  r.  Junker,  90  Te.T.  534, 
586,  et  seq.,  40  S.  W.  11 ;  Bennett  r.  Federal 
Coal  &  O.  Co.,  70,  W.  Va.  45ft,' 74  S.  B.  418, 
40  L.  K.  A.  (N.  8.)  688,  Ann.  Ohs.  191SE,  578 ; 
Vaughan  v.  Howe,  20  Wis.  497 ;  Sedgwick  on 
Damages  (8th  Ed.)  f  308;  Sutherland  on 
Damages  (4th  Bd.)  f  348;  8  R.  O.  L.  553. 

In  Bemhard  v.  Rocheator  German  Ins.  C!o., 
79  Cknm.  888,  6S  AU.  134,  8  Ann.  C!es.  298, 
the  damages  were  imllquldated.  The  Judg- 
ment Included  Interest  from  the  4ate  of  de- 
fendant's r^udlation  of  liability.  In  up- 
holding the  allowance  of  Interest,  the  court, 
on  page  398  of  79  Conn.,  on  page  137  of  65 
AtL  (8  Ann.  Cas.  298),  says: 

"The  purpose  sought  in  awarding  damages 
other  than  vindictive  is  to  make  a  fair  com- 
pensation to  one  who  has  suffered  on  injury. 

*  *  *  Courts  are  more  and  more  coming  to 
recognize  that  a  rule  forbidding  an  allowance 
for  interest  upon  unliquidated  damages  Is  one 
well  calculated  to  defeat  that  purpose  in  many 
cases,  and  that  no  right  reason  exists  for  draw- 
ing an  arlrHraiy  diatinotion  between  liquidated 
and  nnllqnidated  damages.  •  *  •  There  are 
actioDs  to  which  the  suggested  rule  is  applicable. 

•  •    •    Others,    however,    present    conditions 


where,  without  an  allowance  for  Interest,  al- 
though the  demand  may  be  unliquidated,  fair 
compensation  for  the  injury  done  would  not  be 
accorded,  and  justice  would  thus  be  denied.  The 
detennination  of  whether  or  not  interest  is  to 
l>e  recognized  as  a  proper  element  of  damage 
is  one  to  be  made  in  view  of  the  demands  of 
Jnstiee  rather  than  through  ths  application  of 
any  arbitrary  rule." 

See,  contra.  Excelsior  Terra  Cotta  Co.  r. 
Harde,  181  N.  Y.  11,  73  N.  E.  491,  106  Am. 
St  Rep.  493,  where  the  facts  are  similar  to 
those  In  the  present  case,  and  where  the 
court  treats  the  plaintiff's  claim  as  upon 
quantum  meruit,  holding  that,  "as  the  de- 
fendant's set-otr  was  unliquidated,"  the  plaln- 
AtPa  damages  were  "necessarily  dependent 
upon  the  amount  of  the  set-off,"  and  yten 
unliquidated,  and  that  on  them  interest  was 
not  recoverable. 

We  do  not  think  it  can  be  successfully 
urged  that  the  rule  enunciated  la  Spencer  v. 
Pierce,  supra,  implies  that  a  debtor  may  be 
charged  interest  only  when  he  knows  "what 
he  is  to  pay,  and  when  he  is  to  pay."  The 
entire  sentence  of  the  opinion  In  People  r. 
New  York,  supra,  dted  by  this  court  reads: 

"It  will  surely  not  be  considered  inequitable 
that  whenever  the  debtor  knows  precisely  what 
he  is  to  pay,  and  wh«n  he  to  to  pay,  he  shall 
be  charged  with  interest,  if  he  neglects  to  pay." 

.  There  is  here  no  Implication  that  a  debtor 
might  not  equitably  be  chargeable  with  In- 
terest as  damages  under  a  different  set  of 
circumstances.  It  Is  evident,  also,  by  tlie 
decisions  of  this  court  above  dted,  and  In 
particular  by  the  one  In  Lonsdale  Co.  v.  Cnty 
of  Woonsocket,  supra,  that,  while  the  court 
has  reaffirmed  the  rule  In  Spenter  v.  Pierce 
in  later  cases,  when  applicable  to  the  facts 
therein,  it  has  not  adopted  It  as  an  arbitrary 
mle,  but  has  allowed  Interest  in  other  in- 
stances when  It  seemed  equitable  to  do  so, 
even  when  the  person  so  diarged  did  not 
know  the  amotmt  of  the  debt  or  damages^  and 
when  the  time  of  its  being  due  was  fixed  only 
by  tlie  denumd  for  payment 

In  the  present  case  by  the  contract  the 
final  payment  was  due  and  payable  on  the 
completion  of  the  bungalow.  The  defendant 
saw  fit  to  contest  the  payment  of  the  balance 
specified  in  the  contract,  and  succeeded  In 
materially  redudng  the  amount  claimed.  He 
had,  however,  the  use  and  benefit  of  the  sum 
which  the  court  determined  that  he  ought  to 
pay  for  mora  than  a  year  and  a  half  after 
the  petitioner  made  demand  of  paj'meut 
and  commenced  legal  proceedings.  In  these 
circumstances  we  find  no  error  In  law  in  the 
item  of  Interest  as  allowed  by  the  decree. 

The  appeal  of  the  respondent  is  accordingly 
dismissed,  the  decree  of  the  superior  court  is 
affirmed,  and  the  case  is  remanded  to  the 
superior  court  for  further  proceedings. 
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OABABEDIAN  «t  al.  y.  AVEDISIAN. 
(No.  5202.) 

(Supreme   Ck>urt   of   Rhode  IsUnd.     Feb.   18, 
1M9.) 

1.  JuDOMKST  «s»582— NAinsx  of— Mxboeb  ot 
(Slaiv. 

A  claim  becomes  merged  in  the  judgment  re- 
coTered  thereon. 

2.  LiMITATIOIT     OF     ACTIOdTS     «=»139  —  PaBI 
PAYMENr-JUDGlIENT. 

A  judgment  cannot  be  revived  by  a  partial 
payment 

Exceptions  from  Superior  CSonrt,  Provi- 
dence and  Bristol  Coontles;  John  W.  Swee- 
ney, Judge. 

Action  by  Jacob  D.  Cterabedlan  and  others 
against  George  Avedlslan.  Verdict  for  plain- 
tiffs, motion  for  new  trial  denied,  and  defend- 
ant excepts.  Exception  sustained,  and  plain- 
tiffs given  right  to  appear  and  show  cause 
why  case  should  not  be  remitted,  with  direc- 
tion to  enter  Judgment  for  defendant. 

CJunntngham  &  O'CkMinell,  of  Providence, 
for  plaintiffs. 

Franlc  H.  WUdes,  of  Providoice,  for  de- 
fendant 

VINCENT,  J.  This  Is  an  action  of  debt  on 
judgment  brought  by  the  plaintiffs,  as  trus- 
tees for  Hagop  Aslanian,  to  recover  the 
amount  due  on  a  Judgment  entered  against 
the  defendant  In  the  central  district  court 
of  Worcester,  In  the  commonwealth  of  Mas- 
sachusetts, on  the  24th  day  of  March,  1896, 
fbr  the  sum  of  1110.80. 

This  action  was  brought  on  the  28d  day  of 
August,  1916,  more  tlian  20  years  after  tlie 
r^iditlon  of  the  judgment  The  defendant 
filed  a  plea  of  nul  tlel  record,  and  also  plead- 
ed the  statute  of  limitations.  The  case  was 
tried  to  a  jury  In  the  superior  court  and  a 
verdict  was  rendered  for  the  plaintiffs  for 
the  sum  of  1182.  The  defendant's  motion  for 
a  new  trial  was  heard  and  denied,  and  the 
case  is  now  before  us  upon  the  defendant's 
exceptions.  These  exceptions  are  numbered 
from  1  to  14,  both  lnclusiv&  The  first  excep- 
tion is  to  the  ruling  of  the  court  denying  the 
motion  for  a  new  trial,  the  twelfth  exception 
is  to  the  refusal  of  the  court  to  direct  a  ver- 
dict for  the  defendant  and  exceptions  13  and 
14  are  to  portions  of  the  charge.  The  re- 
maining exceptions  are  to  the  rulings  of  the 
court  In  admitting  and  rejecting  testimony. 

Our  statute  provides  that  actions  of  debt 
on  judgment  "shall  be  commenced  and  sued 
within  twenty  years  next  after  the  cause  of 
action  shall  accrue,  and  not  after."  (len. 
Laws  1909,  c.  284,  §4.  It  is  not  claimed  that 
the  present  suit  was  brought  within  20  years 


after  the  rendition  of  the  Judgment  upon 
which  the  suit  Is  based.  The  plaintiff,  bow- 
ever,  has  shown  that  prior  to  the  expiration 
of  the  20  years  the  defendant,  on  four  dlf- 
ter&it  occasions,  paid  to  him  small  sums  of 
money,  aggregating  $28,  and  that  such  sums 
were  paid  on  account  of  such  Judgment  and 
he  now  claims  that  these  partial  payments 
took  the  case  out  of  the  statute  of  limitations, 
or  in  other  words  that  the  statute  of  limita- 
tions commenced  to  run  anew  from  tbe  date 
of  the  last  payment 

This  seems  to  be  tbe  most  important,  and 
perhaps  the  controlling,  question  in  the  case, 
and  one  upon  which  the  authorities  are  some- 
what divided.  In  some  Jurisdictions  it  is 
held  that  a  Judgment  is  not  a  contract  within 
the  meaning  of  the  statute  of  limitations. 
Therefore  it  is  held  that  the  acknowledgment 
of  a  judgment  or  a  part  payment  of  the  same 
does  not  remove  the  bar  of  the  statute  and 
start  the  statute  running  afresh.  In  other 
jurisdictions  it  Is  held  that  an  adcnowledg- 
ment  of  liability  on  a  judgment  debt  or  a 
part  payment  thereof,  has  the  same  effect  to 
interrupt  the  running  of  the  statute  of  limi- 
tations as  have  the  same  acts  in  regard  to 
other  contractual  obligations. 

This  division  of  authority  Is  due  to  differ- 
ent views  regarding  the  character  of  a  Judg- 
ment: that  is,  whether  it  is  or  not  a  contract 
within  tbe  meaning  of  the  statute  of  limita- 
tions. The  courts  holding  it  to  be  a  contract 
maintain  that  part  payment  removes  the  bar 
of  tbe  statute  while  those  holding  that  a 
Judgment  is  not  a  contract  reach  an  opposite 
conduslMi.  Preliminary  to  an  examination 
of  the  authorities  cited  by  the  plaintiffs  in 
support  of  their  oontentlwi  that  a  part  pay- 
ment removes^ljtie  bar  of  the  statute.  It  will 
be  desirable  fit -bear  in  mind  the  effect  of  a 
Judgment  upon  the  claim  sued  upon.  The 
authorities  are  substantially  in  accord  tliat 
when  a  judgment  has  been  obtained  tbe  origi- 
nal debt  is  merged  in  it  and  can  never  be  re- 
vived by  a  new  pr<Hniae  or  part  payment  bo 
as  to  be  tbe  subject  of  a  cause  of  action. 
Ludwig  et  aL  ▼.  Huck,  46  HL  App.  051; 
Brown  v.  West  73  Me.  2S;  McGormick  v. 
Brown,  36  Cal.  180,  95  Am.  Dec.  170;  United 
States  V.  Leffler,  11  Pet  86,  9  h.  Ed.  612; 
Olson  V.  Dahl,  99  Minn.  438,  109  N.  W.  1001. 

8  li.  B.  A.  (N.  S.)  444,  116  Am.  St  Bep.  435, 

9  Ann.  Cas.  252;    Berkson  ▼.  Cox,  73  Miss. 
339, 18  South.  934,  56  Am.  St  R^p.  538. 

The  plaintiffs  cite  Gilbert  v.  (Tollins,  124 
Mass.  174  (1S78),  which  was  a  suit  brou^t 
upon  an  attested  promissory  note  upon  whidi, 
under  the  statute  of  Massachusetts,  an  ac- 
tion might  be  maintained  by  the  original 
payee  at  any  time  within  20  years.  Die  stat- 
ute further  provided  that  nothing  contained 
in  the  provisions  embracing  the  20-year  limi- 
tation should  alter,  take  away,  or  lessen  tbe 
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effect  of  a  part  payment  Under  this  provl- 
don  of  the  statute  referred  to  the  decision 
of  the  Massachusetts  court  would  seem  to  be 
correct 

[1J  The  case  at  bar  differs  from  the  Mas- 
■aehnsetts  case,  supra,  In  at  least  two  partic- 
ulars. The  dalm  In  the  Massachusetts  case 
had  not  become  merged  In  a  Judgment  and 
oar  statute  of  limitations  Is  not  modified  by 
any  provision  Intended  to  preserve  the  effect 
of  a  part  payment  For  these  reasons  It  does 
not  seem  to  us  that  Gilbert  v.  Collins  Is  valu- 
able as  an  authority  in  the  case  at  bar. 

The  case  of  Yon  Bemert  t.  Porter,  11 
Uetc.  (Masa)  210  (1840),  also  dted  by  the 
plaintiffs,  was  an  action  of  assumpsit  for  the 
recovery  of  the  amount  due  upon  an  account 
for  merchandise.  The  action  was  not  com- 
menced within  0  years,  the  time  limited  by 
(tatnte.  The  defendant  pleaded  the  statute 
Id  bar.  The  court  held  that  Inasmijich  as  the 
plalntur  was  never  within  the  United  States, 
be  came  within  the  exception  that  a  penon 
absent  from  the  United  States  at  the  time 
wben  the  cause  of  action  accmee  may  bring 
his  action  within  the  time  limited  after  the 
disability  shall  be  removed.  We  see  nothing 
In  this- applicable  to  the  case  under  consid- 
eration. 

The  case  of  Carahore  t.  HnjiA,  6  Barb. 
(N.  T.)  588  (1849),  upon  which  the  plaintiffs 
to  some  extent  appear  to  rely,  was  an  action 
of  debt  upon  a  lodgment  The  plaintiff 
claimed  that  a  promise  by  the  defMdant  to 
pay  the  Judgment  although  such  promise  was 
made  after  the  i>erlod  of  limitation  had  ex- 
pired, was  sufficient  to  revive  the  Judgment 
and  enable  him  to  declare  upon  it  as  an  ex- 
isting cause  of  action.  While  the  decision  in 
this  case  is  to  some  extent  favorable  to  the 
contention  of  the  plaintiffs  here,  it  is  evident 
that  the  learned  Judge  felt  that  his  conclu- 
sions were  forced  upon  him  by  earlier  deci- 
sions in' the  state  of  New  York  for  he  express- 
es his  reluctance  to  follow  them  in  these 
Words: 

"Dpon  a  fnll  szamination  of  the  cases  in 
which  the  subject  has  been  discussed,  I  am  sat- 
isfied that  at  least  in  this  state,  the  doctrine 
»  too  finnly  established  to  be  again  unsettled 
that,  where  the  operation  of  the  statute  of  lim- 
itations Is  avoided  by  a  new  promise,  the  old 
demand,  and  not  the  new  promise,  is  to  be  the 
fonndation  of  the  actl«m.  I  confess  that  were 
I  at  liberty  to  reason  upon  the  qnestion,  the 
inclination  of  my  ntind  would  be  to  the  other 
aide  of  this  question.  The  doctrine  rests  for 
its  support  upon  a  distinction  between  the  cause 
of  action  itself,  and  the  remedy.  The  distinc- 
tion is  too  thin  and  subtle  to  be  received  with 
•atisfaction.  An  existing,  continuing  cause  of 
action,  without  any  remedy  to  enforce  it  is  to 
my  mind  a  mere  abstraction.  To  say  that  a 
man  has  a  cause  €t  action  left  after  he  has  lost 
by  the  operation  of  the  statute,  his  remedy  npon 


I 


BIT 


it,  seems  to  me  little  less  absurd,  than  to  say 
I  still  have  my  ;«operty  after  I  have  actually 
lost  it" 

In  1  Wood  on  limitatlonB  (4tta  Ed.)  364,  It 
is  stated  that  the  case  of  Carshore  v.  Hayek. 
supra,  rests  upon  reasons  peculiar  to  the 
state  in  which  It  was  brought,  and  upon  rea- 
soning that  vrlll  hardly  commend  it  as  an  au- 
thority. 

The  plaintiffs  have  dted  several  other  cas- 
es to  the  effect  that  a  partial  payment  upon 
a  bond  or  attested  note,  before  the  expiration 
of  the  limited  period.  Interrupts  the  statute. 
We  see  no  advantage  in  stating  these  cases 
with  greater  particularity.  In  none  of  them 
had  the  claims  sued  upon  been  merged  in  a 
Judgment 

[2]  We  are  Inclined  to  take  the  view,  which 
appears  to  be  supported  by  the  weight  of  au- 
thority, including  some  of  the  more  recent 
cases,  that  a  Judgment  cannot  be  revived  by  a 
partial  payment  In  the  case  of  Olson  v. 
Dahl,  supra,  dedded  In  1906,  the  question 
whether  a  Judgment  for  the  recovery  of 
money  comes  within  the  mle  applicable  to 
part  paymrat  and  whether,  when  made,  it 
will  revive  the  Judgment  and  continue  it  In 
force,  was  squarely  presented,  and  appears 
to  have  been  very  carefully  and  exhaustively 
examined.  The  court  in  that  case  found  that 
the  weight  of  authority  is  to  the  effect  that 
a  Judgment  is  not  a  contract  In  any  proper 
sense  of  that  term,  and  that  the  rule  by 
which  statutes  of  limitation  are  tolled  by  a 
new  promise  or  part  payment  does  not  apply 
to  Judgments.  In  support  of  each  of  these 
conclusions  the  court  dtes  numerous  authori- 
ties, in  which  an  extended  discussion  of  the 
question  may  be  found.  We  do  not  find  It 
necessary  or  desirable  to  set  forth  and  discuss 
these  authorities  in  this  opinion,  as  they  are 
now  readily  available  to  those  who  may  wish 
to  consult  them.  It  has  also  been  distinctly 
hdd  In  Morley  v.  L.  S.  &  M.  S.  Ry.  Co.,  146 
U.  S.  162,  13  Sup.  Ct  B4,  36  L.  Ed.  926,  that 
a  new  promise  or  part  payment  does  not  In- 
terrupt the  statute  of  limitations  in  the  case 
of  a  Judgment 

Having  reached  the  conclusion  that  the 
plaintiffs  are  not  entitled  to  recover  as  a 
matter  of  law,  we  need  not  discuss  the  other 
exceptions  relating  to  the  admission  and  re- 
jection of  testimony,  requests  to  charge,  etc. 
We  think  that  the  exception  to  the  refusal 
of  the  trial  court  to  direct  a  verdict  for  the 
defendant  must  be  sustained. 

The  plaintiffs  may,  If  they  shall  see  fit  ap- 
pear before  this  court  on  Monday,  March  3, 
1919,  at  10  o'clock  a.  m.,  and  show  cause,  If 
any  they  have,  why  this  case  should  not  be 
remitted  to  the  superior  court  with  direction 
to  enter  Judgment  for  the  defendant 
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(Superior  Court  of  Delaware. 
Dea  13,  191&) 


New  Castle. 


Afitdavitb  4=3l5  —  Takino  Befobe  Jub- 
nox  OUT  or  State— Default  Judomert. 
PlaintifPa  affidarit,  necessary  under  B«y. 
Code  1915,  i  4ie9.  for  default  judgment  at  the 
first  term,  in  action  on  note  and  authorized  to 
be  talcen  out  of  state  before  any  judge  of  any 
court  of  record,  is  insufficient  when  so  taken  be- 
fore a  justice  of  the  peace,  in  the  absence  of 
a  showing  that  he  is  a  judge  of  a  court  of  rec- 
ord. 

Action  OQ  a  promissory  note  by  Henry 
Underzagt  against  Joseph  L.  Carpenter,  Jr. 
On  motion  for  refusal  of  judgment  notwltb- 
.  standing  affidavit  of  demand.  Judgment  re- 
fused. 


BOYCE  and  RICE,  JJ.,  sitting. 

S.  Bodney,   of  Wilmington, 


for 


Beinliardt,  of  Wtimington,  for 


Rlcbard 
plaintiff. 
David  X 

.  defendant 

The  affidavit  of  demand  filed  by  plaintiff, 
under  Rev.  Code  1915,  |  4169,  for  judgment 
at  first  term,  was  made  before  a  Justice  of 
the  Peace  of  the  state  of  Maryland. 

The  statute  provides  that — 

"Any  affidavit  authorized  under  the  provi- 
sions of  this  chapter  may  be  taken  out  of  this 
state  before  any  judge  of  any  court  of  record," 
etc 

PER  CURIAM.  The  affidavit  of  demand 
filed  in  this  case  was  taken  before  a  Justice 
.  of  the  Peace,  but  it  does  not  appear  that  the 
Justice  of  the  Peace  is  a  judge  of  a  court  of 
record.  It  is  the  opinion  of  the  court,  there- 
fore, that  the  judgment  should  be  refused. 


O'NEAL  et  aL  v.  MESSICK. 


(Superior  Court  of  Delaware. 
Feb.  7,  1919.) 


Sussex. 


1.  Justices  of  the  Peace  «=»120— Judgment 

BY  OoNFESaiON— DeFECTIVK  SUMMONS. 

Notwithstanding  defect  in  service  or  return 
of  siuimons,  a  justice  may  render  judgment 
against  a  defendant  appearing  on  his  confes- 
sion. 

2.  Judgment  ®=>38— Bt  Confession— Sever- 
al Defendants. 

One  of  two  defendants  cannot,  in  the  ab- 
sence of  the  other,  without  at  least  proper  aa- 
thority,  confess  judgment  against  both. 

3.  Justices  of  the  Peace  ig=»  122(1)  —  De- 
fault Judgment— Retubn  of  Summons. 

A  justice  of  the  peace  cannot,  under  Rev. 
Code  1915,  Si  4008.  4011,  the  constable's  return 


4tot  Stating  date  of  service  or  b^g  verified  by 
his  afBdavit,  without  hearing  plaintifTs  allega- 
tions and  proof,  render  default  judgment  against 
a  defendant. 

Action,  on  book  account,  by  George  Hes- 
slck,  administrator  of  Maria  ES.  Fleetwood, 
deceased,  Before  a  justice  of  tbe  peace, 
against  James  O'Neal  and  Sallle  O'NeaL  De- 
mand 178.27.  Judgment  for  plalntUf.  De- 
fendants bring  certiorari.  Judgment  re- 
versed. 

BOYCE,  J.,  sitting. 

Daniel  J.  Layton,  of  Georgetown,  for  plain- 
tiff. 

Robert  C.  White,  of  Geotgetown,  tos  de- 
fendants. 

Tbe  transcript  of  the  Justice's  record  shows 
that  summons  issued  to  the  constable  Mardi 
9,  1918,  returnable  March  14,  191&  "Return- 
ed served  personally  so  saith,"  etc.  It  also 
shows  that  James  O'Neal,  one  of  the  defend- 
ants, and  his  daughter,  appeared  before  the 
Justice  on  the  return  day  of  tbe  summons 
"and  confessing  to  owe  the  said  amount  to 
said  plalntifT'  Judgment  by  confession  was 
entered  against  both  defendants. 

Numerous  exertions  to  tbe  record  were 
filed.  Briefiy  they  are:  Olie  return  did  not 
state  date  of  service,  and  it  was  not  verified 
by  the  oath  of  the  constable,  Judgment  by 
default  was  entered  against  Sallle  O'Neal, 
and  the  other  defendant,  in  her  absence,  and 
in  tbe  absence  of  the  plaintiff,  without  hear- 
ing the  allegations  and  proofs  of  the  plaintiff. 

BOYCE,  J.  Tlie  statute  requires  that  sum- 
mons shall  be  iserved  at  least  four  days  be- 
fore tbe  day  of  appearance,  unless  It  be  re- 
turnable forthwith;  also: 

"The  service  and  manner  of  service  shall  be 
stated  in  the  return  •  *  •  with  the  date  of 
such  service;  and  a  judgment  by  default  shall 
not  b«  rendered  until  this  return  is  verified  hj 
the  constable's  affidavit  in  writing."  Rev.  Code 
1915,  8  4006.  "If  a  defendant,  behig  duly  sum- 
moned, do  not  appear  •  •  •  the  justice 
*  *  *  may  bear  the  all^atioos  and  proofs 
of  the  plaintiff  in  the  defendant's  absence,  and 
give  judgment  against  him  by  default.  *  •  •  " 
Id.  I  4011. 

[1]  The  appearance  of  James  O'Neal,  so 
far  as  concerns  himself,  cured  any  defect  in 
the  service  of  summons  and  return  made  by 
the  constable.  It  may  be  said,  after  due  pro- 
cess t4>on  a  defendant  and  his  appearance, 
the  Justice  may  enter  judgment  against  him 
on  his  confession,  and  such  confession  will 
operate  as  a  release  of  error.  Dickinson  v. 
Horn,  3  Har.  496;  Runyan  v.  Dickenson. 
4  Har.  243 ;  Gum  v.  Adams,  9  Houst,  200,  31 
Atl.  895. 

[2]  But  in  an  action  pending  against  two 
defendants,  <Mie  of  them  cannot  in  the  ab- 
sence of  the  other,  without,  at  least,  proper 
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anttiorlty,  ooBf «M  jTriiginent  asaineA  both.  So 
that  the  Jodgment  entered  hj  the  jutstlce  In 
tills  case  without  the  allegations  and  p^oofk 
ot  tbe  plaintiff  agalaat  SalUe  O'Neal,  is  of  no 
force. 

[3]  Again,  the  Jndgment  entered  was  In  re- 
spect to  SalUe  O'Neal  a  judgment  by  defonlt; 
without  the  constable  stating  in  his  return 
the  date  of  service  upon  her,  and  without 
the  return  being  verified  by  his  afBdavlt  in 
writing  and  without  the  Justice  bearing  the 
all^atlons  and  proofa  of  the  plaintiff.  In 
view  of  these  errors,  as  well  as  the  fact  al- 
ready shown  that  the  Jodgmoit  was  entered 
against  both  defendants  on  the  confession  of 
one  of  them  only  it  must  be  reversed.  Pat* 
tenon  v.  Jarmon,  5  PennewlH,  471,  62  AtL  8. 

Judgment  reversed. 


STATE}  Y.  HUTOHINS. 

(Snpreme  Court  of  N«w  Hampshire.    Belknap. 
Jan.  7,  1919.) 

1.  NAvieABUB  Waters  «=b20(4)  —  Bbidoss — 
OBsrrsucnoN  of  Navioatioh. 

If  public  right  of  navigatioii  in  strait  in 
lake  between  island  and  mainland  has  not  been 
granted  away  by  LegiBlature,  owner  of  the 
ialand  baa  no  right  to  prevent  such,  navigation 
by  a  bridge. 

2.  Natioablb   WAxms   ^caie  — Rights    or 
Navioatioii— lJraw.ATivK  Obaht. 

Legislative  grant  or  release  of  public  rights 
of  navigation  to  private  partaes  is  not  to  be 
presumed,  because  to  do  so  would  make  a  pri- 
vate grant  more  benefipial  to  the  grantee,  and 
the  incidental  power  to  discontinue  a  right  of 
navigation  cannot  be  implied  from  anything  less 
than  necessity. 

3.  NAVieABUc  Watebs  4=>20(4)  —  BaioaES — 
Gkamt  ot  Biqht  to  Impede  Natioation. 

7  N.  H.  Iaws,  665,  granting  N.  D.  and  his 
heirs  or  assigns  right  and  privilege  of  continu- 
ing a  bridge  across  strait  in  Lake  Winnepe- 
saokee,  held  not  a  grant  of  right  to  maintain 
bridge  as  it  was  in  1808,  date  of  grant,  convey- 
ing no  permanent  right  to  impede  public  navi- 
gation, public  travel  over  waterway  measur- 
ing extent  to  which  D.  and  soccessors  were 
bound  to  keep  channel  free. 

4  Navigable   Waters   <a=»20(4)  —  Obstbuc- 
TioK  OF  Nayigation— Right  to  Maintain 
BaiDQii— "Boats  awd  Bafts," 
In  view  of  legislative  charters  granted  to 
canal  companies  between  1792  and  1806,  term 
"boats  and  rafts,"  used  in  grant  by  7  N.  H. 
Laws  666,  to  N.  D.  of  right  to  maintain  bridge 
across  strait  in  Lake  Winnepesaukee  from  island 
to  mainland,  Aeld  broad  enough  to  cover  all  wa- 
ter craft,  not  merely  small  rowboats. 

5.  Navioaxis  Waikm  «3»a0(4)— Rights  of 
Pdbuo  -Navigation— BaisaB  Crabteb. 
Despite    diarter    for    building    new   bridge 
across  strait  in  navigable  lake,  which  charter 


makes  no  mention  of  navlgatl«m  rights,  sndi 
rigkts  remain  in  pnbHc. 

6.  Navigable   Watebs   ®=20(e)  —  Obstbuo- 
TiON  OF  Navigation— Raising  Bbidqe. 

Where  owner  of  island  bridged  a  strait  be- 
tw'een  it  and  the  mainland  under  legislative 
grant  reserving  public  rights  of  navigation,  and' 
the  bridge  became  Impediment  to  navigation, 
permitting  only  passage  of  small  rowboats,  it 
must  be  raised,  not  merely  11  feet  above  high 
water,  to  accommodate  some  boats,  but  to  a 
height  of  15  feet,  permitting  all  boats  on  lake 
desiring  to  pass  to  do  so.  ' 

7.  Navisaslb    Waikbs    «=»20(6)  —  OBBTBUa- 
TiON  OF  Navigation— ABATKtoENT  of  Ndx- 

SANCK— OONTBIBDTION   BT  STATE  TO  COSI. 

Whece  state  by  Utigadoa  secures  abatement 
by  reconstruction  of  bridge  obstructing  naviga- 
tion contrary  to  grant  to  owner's  predecessor, 
so  much  of  order  as  requires  state  to  pay  half 
cost  of  changes  cannot  be  justified  on  ground 
that  state  is  estopped  by  acquiescence  for  over 
100  years  in  maintenance  of  the  structure. 

&  Navigable  Waiebs  «=>20<6}  —  Obsibuo- 
TioN    Bx    Bbidgb— Abateuent— Contbibu- 
TioN  TO  Cost. 
In  suit  by  state  to  abate  a  bridge  obstruct- 
ing navigation  in  a  lake,  where  right  to  rebuild 
bridge  is  granted  defendant,  and  not  the  state,  a 
price  for  it,  in  the  shape  of  contribution  to  its 
cost,  cannot  be  imposed  ui>on  the  state. 

9.  Appeal  and  Ebbob  «=»1051(2)— Haemless 
Ebbob— Evidence. 
In  state's  action  to  abate  bridge  obstructing 
navigation,  legal  conclusion  from  undisputed  evi- 
dence being  that  bridge  is  a  nuisance,  it  ia  im- 
material and  harmless  to  defendant  that  incom- 
petent evidence  may  have  been  introduced  to 
prove  the  fact 

Exceptions  from  Superior  Court,  Belknap 
County. 

Bin  in  equity  by  the  State  against  Lee 
Hutchins.  On  transfer  on  the. state's  excep- 
tions to  the  Supreme  Court  The  state's  ex- 
ceptions sustained,  defendant's  exceptions 
overruled,  and  decree  modified. 

Bill  In  eQnlty,  for  the  abatement  of  a  pub- 
lic nuisance,  consisting  of  a  bridge  which  con- 
nects Governor's  Island  with  the  mainland, 
and  obstructs  a  navigable  strait  in  Lake  Win- 
nepesaukee. The  case  was  heard  by  a  master 
whose  findings  were  confirmed  by  Pike,  J., 
who  transferred  the  case  to  this  court,  upon 
the  state's  exceptions,  from  the  March  term, 
1913,  of  the  superior  court.  It  was  briefed 
and  argued  orally  in  this  court  by  James  P. 
Tuttle,  Attorney  General,  and  Robert  L.  Man- 
ning, of  Manchester,  for  the  plaintiff,  and  by 
Charles  B.  Hibbard  and  Walter  S.  Peaslee, 
both  of  Laconla,  for  the  defendant  After  it 
had  been  '^bmltted,  it  was  remanded  to  the 
superior  court  for  further  proceedings  there, 
because  of  the  discovery  of  new  evidence. 
The  superior  court.  Sawyer,  J.,  reopened  and 
reviewed  the  case,  heard  further  evidence, 
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modified  and  added  to  the  flndlngB  made  by 
tbe  master,  and  transferred  tbe  caae  tiom 
the  October  term,  1917,  of  the  superior  court, 
upon  the  state's  exceptions. 

The  facts  found  were,  In  substance,  as  fol- 
lows: Nathaniel  Davis  was  the  owner  of 
Qovemor's  Island  (a  tract  of  some  SOO  acres), 
and  befbre  1808  had  built  a  bridge  over  the 
strait  to  the  mainland  in  Gilford.  This 
bridge  gave  a  dearance  of  11  feet  at  high  wa- 
ter. The  Legislature  of  1806  granted  him  au- 
thority to  maintain  a  bridge  there  under  the 
limitations  quoted  in  the  opinion.  At  later 
dates,  before  1888,  tbe  owners  of  the  island 
reconstructed  the  bridge  from  time  to  time, 
and  at  present  it  is  muCh  lower  than  in  1806, 
and  prevents  the  passage  of  any  but  small 
boats.  The  fill  at  the  ends  has  been  extended 
so  that  the  present  opening  is  over  shallow 
water,  which  is  not  navigable  for  the  larger 
boats  at  times  of  low  water.  Most  of  the 
boats  having  occasion  to  pass  there  would 
be  accommodated  by  an  opening  11  feet  above 
high  water,  but  a  few,  including  the  United 
States  mail  boat,  require  an  opening  of  15 
feet    The  bridge  is  a  common  nuisance. 

It  was  also  found: 

"That  it  would  be  unreasonable  to  require  the 
defendant  to  personally  bear  the  expense  of 
the  changes  the  court  has  outlined,  and  that 
equity  and  good  conscience  demand  that  the 
state,  which  has  failed  to  attempt  any  over- 
sight during  the  reconstruction  of  the  structure 
during  the  past  century,  should  bear  one-half 
the  expenses  of  such  changes,  unless  it  is  the 
legal  duty  of  the  defendant  to  bear  them  alone." 

The  decree  was: 

"That  such  bridge  be  raised  to  a  height  of 
11  feet  above  the  high-water  level,  and  a  new 
opening  made  therein  as  hereinbefore  suggested 
(the  expense  thereof  to  be  borne  equally  by  the 
state  and  the  defendant)  unless  the  defendant 
is  not  required  to  do  so  as  a  matter  of  law,  by 
reason  of  the  law  and  the  facts  herein  appear- 
tog." 

Tbe  state  excepted  to  the  order  for  contri- 
bution, and  to  limiting  the  height  to  11  feet 

Oscar  li.  Toung,  Atty.  Gen.,  for  the  State. 
Charles  B.  Hlbbard,  of  Laconia,  for  de- 
fendant 

PBASLEB,  J.  [1]  The  state's  exception  to 
tbe  refusal  to  order  the  raising  of  the  bridge 
to  a  height  giving  IS  feet  clearance  above  high 
water  presents  the  question  whether  the 
public  right  of  navigation  in  this  strait  has 
been  granted  away  by  the  Legislature.  If  it 
has  not  been  so  granted,  the  defendant  has  no 
right  to  prevent  such  navigation.  Conn.  Riv- 
er Lumber  Co.  v.  Olcott  Falls  Co.,  €5  N.  H. 
290,  21  Atl.  1000,  IS  L.  R.  A.  826. 

Tbe  defendant's  rights  In  the  premises  are 
based  upon  an  act  passed  by  tbe  Legislature 
in  1806.  At  that  time  his  predecessor  in  title, 
Nathaniel  Davis,  had  constructed  a  bridge  at 
tills  place,  and  petitioned  the  Legislature  for 


authority  to  mnlntoin  tbe  same.     Tbe  act 
provides: 

"That  the  right  and  privilege  of  said  bridge, 
and  of  continuing  the  same,  and  of  oontinning 
any  other  bridge  at  the  place  where  the  said 
bridge  ia  now  erected,  be  and  hereby  is  granted 
unto  and  vested  In  the  said  Nathaniel  Davis, 
his  heirs  and  assigns  forever.  And  be  it  far- 
ther enacted  that  it  shall  not  be  lawful  for  the 
said  Nathaniel  Davis  his  heirs  or  assigns,  to 
continue  any  bridge  at  the  place  aforesaid,  so 
as  to  prevent  tbe  passage  of  boats  or  rafts  un- 
der the  same ;  and  said  bridge  shall  at  all  times 
be  free  for  all  persons  who  please  to  pass  over 
the  same."    7  N.  H.  Laws,  666. 

The  def aidant  contends  that  this  is  a  grant 
of  a  right  to  maintain  tbe  bridge  aa  it  was  in 
1806,  and  that  a  permanent  rl^t  to  Impede 
public  travel  to  that  extent  was  conveyed 
thereby.  If  this  Is  not  so,  he  further  con- 
tends that  the  rights  reserved  to  tbe  state 
are  only  for  the  passage  of  rowboats  and  tbe 
like,  and  that  as  to  larger  craft  the  rigrbt  to 
prevent  travel  was  conveyed  by  the  grant 

[2]  A  legislative  grant  or  release  of  pablie 
rights  of  navigation  in  favor  of  private  par- 
ties is  not  to  be  presumed.  It  will  not  be  in- 
ferred because  It  would  make  a  private  grant 
more  beneficial  to  the  grantee.  Tbe  Inciden- 
tal power  of  discontinuing  sucb  rii^t  "cannot 
be  implied  from  anything  less  than  necessi- 
ty." Conn.  River  Lumber  Co.  v.  Oloott  Falls 
Co.,  65  N.  H.  880,  21  AU.  1091,  18  L.  B.  A. 
S26.  There  is  no  necessity  in  the  present 
case.  A  bridge  can  be  maintained  and  still 
give  free  passage  for  the  boats  desiring  to 
navigate  the  strait 

[t]  If  a  grant  of  a  right  to  obstruct  navi- 
gation could  be  inferred  from  the  grant  of 
"the  right  and  privilege  of  said  bridge,  and 
of  continuing  the  same,"  it  is  distinctly  aad 
in  terms  negatived  by  what  follows.  The 
provision  "that  it  shall  not  be  lawful  for 
•  •  •  Davis  •  •  •  to  continue  any 
bridge  at  the  place  aforesaid  so  as  to  prevent 
the  passage  of  boats,"  is  an  express  reserva- 
tion of  rights  as  against  the  structure  then 
existing,  as  well  as  against  those  thereafter 
erected.  The  grant  is  not  without  limit  as  to 
the  existing  bridge.  It  conveys  the  right  to 
maintain  the  bridge  if  and  so  far  as  it  does 
not  infringe  upon  tbe  rights  whidi  are  re- 
served. The  Legislature  were  careful  to  neg- 
ative the  claim  that  the  bridge  Davis  bad 
built  should  be  the  measure  of  Ills  rights. 
They  chose  to  have  the  public  righto  remain 
paramount  It  follows  that  whatever  rights 
are  described  in  the  last  sentence  of  tbe  act 
belong  to  the  public,  whether  infringed  upon 
by  tbe  original  bridge  or  not 

It  is  urged  that  this  Interpretation  of  the 
act  renders  it  meaningless;  that  it  leads  to 
the  ooncluslcm  that  rights  were  granted  by  the 
first  clause  and  token  away  by  the  second. 
But  it  is  by  no  means  certain  that  Davis  had 
any  right  as  an  Incident  to  his  title  as  littoral 
proprietor  to  malntoin  a  bridge,  even  though 
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it  did  not  obstract  pabllc  travel.  It  Is  mani- 
fest that  tbe  existence  of  sncb  rig^t  would 
at  least  be  questionable,  and  that  a  legls- 
latlve  grant  would  be  desirable.  It  Is  this 
right  which  tbe  act  grants,  and  tbe  second 
clause  was  added  to  make  sure  there  should 
be  no  dalm  of  an  implied  grant  of  a  right  to 
obstruct  navigation,  or  that  the  existing 
bridge  measured  the  rights  conferred. 

Tbe  language  of  the  act  aptly  expresses  the 
legislative  purpose  to  retain  the  inibllc  right 
for  use  whenever  occasion  therefor  should 
arise  in  the  future.  If  there  were  no  boats 
on  the  lake,  tie  passage  of  boats  could  not 
fbirly  be  said  to  be  prevoited  by  the  l»ldge. 
If  there  were  only  small  boats,  a  small  open- 
ing only  would  be  required.  But  whatever 
their  size,  the  right  of  passage  for  them  was 
retained,  and  could  be  asserted  whenever  the 
occasion  to  use  it  should  arise.  As  before 
stated,  it  Is  the  public  travel  over  this  pub- 
lic waterway  which  measures  the  extent  to 
whl<A  Davis  and  his  saccesBCfn  were  bound 
to  keep  the  diannel  free  from  obstruction  by 
them.  The  existing  structure  was  legalized 
so  far  only  as  It  did  not  prevent  the  passage 
of  boats.  His  rights  are  similar  to  those  of 
abutters  to  temporarily  use  a  land  highway. 
He  may  exercise  them  in  any  way  not  incon- 
sistent with  the  needs  of  public  traveL  State 
V.  Kean.  68  N.  H.  122,  12S,  45  AU.  256,  48  U 
R.  A.  lOSL 

[4]  What  was  meant  by  the  term  "boats 
and  rafts"?  The  defendant  concedes  that  tbe 
meaning  of  the  word  "boat"  may  be  broad 
oiough  to  cover  all  water  craft,  but  claims 
that  it  was  here  used  In  a  restricted  sense, 
and  that  it  applies  only  to  rowboata  and  craft 
of  a  similar  sise.  Deflnltlons  satisfying  the 
dalm  of  either  party  are  to  be  found  In  the 
dlcttonaries,  but  we  are  not  left  to  the  expedi- 
ent of  merely  dioosing  between  these.  T^ere 
is  other  and  more  satisfactory  evidence  of 
how  tbe  term  was  understood  by  the  legisla- 
tors who  used  It  in  1808.  From  1782  until 
the  passage  of  this  act  in  1808,  the  Legisla- 
ture granted  "Charters  fOr  many  canal  com- 
panies, and  from  time  to  time  passed  acts 
changing  the  rates  of  toll.  In  these  acts  the 
craft  plying  upon  the  Merrimack  and  Con- 
nectlcnt  rivers  are  uniformly  described  as 
boats.  The  matter  of  the  size  of  craft  la  re- 
ferred to,  for  the  toll  is  fixed  by  tonnage. 
Sn<4i  escpresslons  as  the  following  abound: 
"For  every  boat  above  one  tons  burthen"; 
"for  every  loaded  boat  three  cents  per  ton" ; 
"according  to  the  tons  said  boats  will  carry" ; 
for  every  ton  "not  exceeding  five  tons:  ten 
cents,  for  every  additional  ton  of  said  goods 
above  five,  sli  cents";  "for  each  boat  and 
loading  not  exceeding  two  tons  weight  one 
dollar,  if  more  than  two  tons  fifty  cents  for 
eacH  addltl<»ial  ton";  "boats  of  ten  tons 
burthen."  These  and  similar  expresrions 
are  fomid  In  many  different  acts  which  were 
passed  at  about  the  time  ot  tbe  grant  to  Da- 


vis; three  of  them  at  the  same  session  of  the 
Legislature.! 

Their  bearing  upon  the  question  here  la 
manifest  They  afford  satisfactory  proof 
that  the  term  was  used  In  a  broad  rather 
than  a  narrow  sense,  and  that  the  Intent  waa 
to  retain  the  whole  ot  the  public  right  ot  nav- 
Igatlon. 

Tbe  enactment  of  this  class  of  legislation 
bears  upon  the  Issue  of  legislative  Intent  In 
other  ways.  It  shows  that  at  tbe  beginning 
of  tbe  nineteenth  century  tbe  Idea  was  preva- 
lent that  the  Inland  waters  of  tbe  state  were 
to  become  its  great  highways  for  the  trans- 
portation of  freight  The  legislative  view- 
point as  to  the  use  to  be  made  of  Lake  Winne- 
peeaukee  is  more  accotately  shown  in  this 
way  than  by  tbe  vagne  and  scanty  evidence 
as  tO'  what  craft  were  then  in  actual  use 
there.  The  country  was  undeveloped  and 
sparsely  settled.  Great  advances  were  exr 
pected  and  planned  for.  Tbe  grant  in  1796 
of  a  charter  for  Improving  the  Upper  Merri-< 
mack  upon  condition  that  tbe  grantees  should 
"render  said  waters  navigable  for  boats  of 
ten  tons  burthen  to  pass  up  and  down  from 
Isle  of  Hooksett  Falls  to  Wlmilpisiokee  pond" 
(6  N.  H.  Laws,  298,  290)  shows  that  a  future 
commercial  use  of  the  lake  as  a  waterway 
was  contemplated  before  the  grant  to  Davis 
was  made. 

In  the  40  or  more  bridge  charters  granted 
by  the  Legislature  before  1800,  mention  of 
public  rights  to  navigate  the  waters  to  be 
crossed  Is  found  In  but  4.  Two  of  these 
were  for  drawbridges  over  tidal  waters,  and 
the  craft  to  be  provided  with  passage  are 
described  as  "vessels"  (Wscataqua  Bridge 
Charter,  6  N.  H.  Laws,  114, 116),  and  "vessels 
and  craft"  (Stratbam  Bridge  Charter,  7  K  H. 
Laws,  617,  61^.  Of  the  other  two  charters, 
one  was  for  a  bridge  over  Lake  'WlnnepeBau- 
kee,  and  provided  that  the  bridge  should  not 
be  so  built  as  to  "obstruct  or  prevent  tbe 
passage  of  boats  or  rafts."  Bagley's  Point 
Bridge  Charter,  7  N.  H.  Laws,  601,  502.  The 
other  was  for  a  bridge  over  the  Merrimack 
river  at  Goffe's  Falls,  and  provided  that  navi- 
gation by  those  engaged  "In  boating  or  raft- 
ing" should  not  be  impeded  or  obstructed. 
Goffe's  Ferry  Bridge  Charter,  7  N.  H.  Laws^ 
728.  There  is  nothing  in  the  language  used 
in  these  charters  to  Indicate  a  restrictive  use 
of  the  word  "boats"  in  the  grant  to  Davla 
Water  craft  are  described  as  vessels  in  the 


'Union  Canal  (1808)  7  N.  H.  Lawi,  782,  781;  Id. 
812;  Garvin's  Falls  Canal  (1808)  7  N.  H.  Laws,  654, 
6S6;  Oreat  Osslpee  Canal  (1807)  7  N.  H.  tAwi,  620; 
Waterqnectaee  Falls  Canal  (1806)  7  N.  H.  Laws,  37^ 
379;  (1796)  6  N.  H.  Laws,  8SS.  369;  Webster'*  Fall* 
Canal  (1804)  7  X.  H.  Laws,  271,  273 ;  Blodgett's  Ca- 
nal (1798)  <  N.  H.  Laws,  624,  626 :  Upper  MerriBuusk 
Canals  (178«)  6  N.  H.  Laws,  285,  2S9{  lale  ol  Hook- 
sett  Canal  (1794)  6  N.  H.  Laws,  148,  150;  Bellows 
Falls  Canal  (1792)  6  N.  H.  Laws,  69,  71 ;  a798)  6  K. 
H.  Laws,  494;  White  Falls  Canal  (an)  t  N.  H. 
Laws,  18,  20. 
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Charters  for  bridges  over  tidal  waters,  tiie 
Leglslatore  evidently  having  In  mind  the  sea- 
going ships  whidi  would  have  occasion  to  pass 
there.  Bnt  the  t^rm  Is  not  found  In  the  char> 
ters  for  bridging  Inland  waters.  The  evi- 
dence seems  conclusive  that  it  was  the  legis- 
lative custom,  at  and  before  the  time  of  the 
grant  to  Davis,  to  treat  the  term  "boats"  as 
including  all  craft  that  navigate  the  Inland 
waters  of  the  state.  It  follows  that  his  grant 
Is  subject  to  the  right  of  passage  for  all 
craft  having  reasonable  occasion  to  navigate 
the  strait 

[5]  This  Is  the  limitation  that  would  lea 
Bonably  be  expected  to  be  put  upon  a  grant 
like  his.  If  this  had  been  a  charter  for  build- 
ing a  new  bridge,  and  no  mention  had  been 
made  therein  of  navigation  rights,  those  rights 
would  have  remained  in  the  public.  Oonn. 
River  Lumber  Co.  V.  Olcott  FaUs  Co.,  66  N. 
H.  290,  389,  21  Atl.  1090,  18  L.  B.  A.  828. 
This  was  the  situation  as  to  nearly  all  the 
bridge  charters  that  had  been  {granted,  and 
the  remainder  were  in  terms  made  subject 
to  the  right  of  navigation.  In  none  of  them 
la  a  grant  of  a  right  to  obstruct  navigation  to 
be  found.  VHnea  a  grant  of  the  right  to  con- 
tinue a  bridge  that  had  been  built  without  au- 
thority was  sought.  It  was  the  natural  and 
reasonable  thing  to  make  sure  that  the  ^rant 
was  so  worded  that  the  grantee  should  not 
gain  rights  not  conferred  upon  others.  It 
would  be  an  an<Hualou8  situation  If  Davis' 
unauthorized  act  In  building  his  bridge  before 
legislative  sanction  therefor  was  Obtained 
should  be  ttie  means  of  his  thereafter  acquir- 
ing a  grant  of  extraordinary  rights.  "There 
is  a  natural  presumption  that  If  the  Legisla- 
ture Intended  to  do  this,  their  purpose  would 
be  distinctly  expressed."  Conn.  River  Lum- 
ber Co.  v.  Olcott  Falls  Co.,  65  N.  H.  388,  21 
Atl.  1096, 13  L.  R.  A.  826. 

[I]  The  finding  of  the  court  Is  that  the 
bridge  Is  a  common  nuisance,  that  to  afford 
a  reasonable  passage  for  most  of  the  boats 
desiring  to  pass  there  It  must  be  raised  to 
the  height  of  11  feet  above  high  water,  and 
that  to  accommodate  the  remaining  boats  it 
must  be  raised  to  a  height  of  15  feet  The 
order  that  it  be  raised  only  to  the  lesser 
height  is  a  denial  of  the  right  of  the  larger 
boats  to  navigate  the  strait  This  order  Is 
apparently  based  upon  the  theory  that  the 
height  of  the  original  bridge  (11  feet)  Is  of 
controlling  effect.  No  other  reason  is  sug- 
gested for  so  fixing  the  limit.  But  as  before 
pointed  out  the  limit  of  the  defendant's  right 
Is  determined  by  the  nature  and  extent  of  the 
public  travel  on  the  water.  As  there  is  occa- 
sion In  the  course  of  such  travel  to  use  the 
open  apace  up  to  15  feet  above  the  water,  the 
bridge  must  be  raised  so  as  to  give  such  an 
opening. 

If  there  Is  a  bona  fide  demand  for  a  use  of 
the  public  right  of  navigation,  the  subordi- 
nate private  right  to  maintain  the  bridge 


must  give  way.  The  question  is  not  settled 
by  a  finding  as  to  the  oonqiaratlve  moaey  val- 
ue or  utility  of  the  two'  conflictliig  uses. 
"The  reduction  of  the  higibway  from  one 
measured  by  the  power  of  the  undiverted 
stream  to  carry  logs  over  the  unobstructed 
falls,  to  one  measured  in  each  particular  case, 
or.  In  this  case,  by  an  appraisal  of  the  log- 
ging and  manufacturing  Iqterests,  Is  a  piece 
of  legislation  that  cannot  be  Inferred  from 
the  fact  that  the  statutes  contain  no  allusion 
to  so  extraordinary  an  alteration."  C<Min. 
River  Lumber  Co.  v.  Olcott  Falls  Co.,  66  N.  H. 
290,  886,  21  AU.  1090,  1094  (1»  L.  B.  A.  826). 
"The  eutire  natural  capacity"  of  the  lake  for 
flotation  Is  public  property;  and  boat  own- 
ers, "as  travelers  <Ht  a  blgtaway,  are  entitled 
to  a  reasonable  and  careful  use  of  that  es- 
tate." 66  N.  H.  392,  21  AtL  1097, 13  !<.  B.  A. 
826. 

The  decree  also  orders  that  the  <H>enlng  for 
the  passage  of  boats  be  constructed  at  a  point 
some  distance  from  the  present  one,  so  as  to 
afford  sufficient  depth  of  water  for  the  boats 
of  larger  draft  The  defendant  objects  to 
this  part  of  the  order,  and  presents  computa- 
tions to  show  that  there  was  a  causeway  at 
this  point  in  1808.  So  far  as  appears,  the 
defendant  took  no  exception  to  the  decree  or 
to  the  findings,  and  the  question  does  not  ap- 
pear to  be  open  to  him  now.  But  if  It  were, 
it  would  be  disposed  of  by  what  has  already 
been  said  as  to  the  meaning  of  the  grant  to 
Davis  and  the  ext«it  of  the  public  right  of 
navigation.  The  t&ct.  If  proved,  that  the 
original  bridge  obstructed  travel  is  not  a  de- 
fense to  a  proceeding  for  its  removal. 

[7]  There  was  also  an  order  that  the  state 
pay  one-half  the  expense  of  the  changes,  "un- 
less it  is  the  legal  duty  of  the  defendant  to 
bear  them  alone."  This  decree  Is  based  upon 
a  finding  that  the  state's  failure  to  oversee 
the  operations  of  the  defendant  and  his  pred- 
ecessors for  100  years  makes  U  equitable  that 
the  state  should  pay  for  the  removal  of  their 
encroachmmts  on  the  public  right.  There 
is  no  finding  or  suggestion  that  the  state  has 
actively  misled  the  defendant  Into  making  ex- 
penditures. The  most  that  can  be  said  Is 
that  he  may  have  thought  that  It  would  not 
object  to  his  encroachments.  But  even  this 
is  not  found.  The  whole  theory  of  the  de- 
cree, for  contribution  rests  upon  the  proposi- 
tion that  It  was  the  duty  of  the  state  to  over- 
see the  defendant's  operations,  and  that  If  it 
did  not  do  so  the  burden  of  removing  the  ob- 
struction *would  be  transferred  from  tbe  de- 
fendant to  the  public. 

It  will  be  seen  that  the  real  basis  of  this 
theory  is  that  there  is  something  in  tbe  na- 
ture of  an  estoppel  against  the  state,  that  it 
has  so  conducted  that  it  cannot  now  deny  the 
lawfulness  of  tbe  situation  It  has  permitted, 
except  upon  compliance  with  the  terms  im- 
posed. This  presents  the  question  whether 
mere  failure  to  act  on  -  the  part  of  tbe  state, 
will  estop  It  either  wholly  or  partially,  to 
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assert  tbe  parely  public  rlg^t  <rf  navigation. 
Tlie  aiiestlon  is  not  a  donbtfnl  one  in  tlii8 
JnrlgdlctloD. 

He  case  presented  is  0»t  of  a  grtint  by 
tlie  Legislature  of  an  easement  over  public 
waters.  The  limits  of  tbe  right  are  fixed  by 
tbe  grant.  No  a<rt,  or  failure  to  act,  on  the 
part  of  state  ofiBdals  could  enlarge  It.  The 
public  rights  In  public  waters  cannot  be  alien- 
ated, or  made  subject  to  easentents,  except 
by  legtsIatlTe  action.  Oonn.  Rtver  Lumber 
Co.  V.  (Mcwtt  Palls  Co.,  65  N.  H.  290,  386,  388, 
21  Atl.  1090,  13  L.  R.  A.  826;  Ooncord  Mfg. 
Oo.'t.  Robertson,  06  N.  H.  1,  6,  7,  12,  28  Atl. 
718,  18  L.  R.  A.  679.  They  cannot  be  lost  by 
mere  neglect  to  assert  than.  They  cannot  be 
prescribed  against  State  v.  Franklin  Falls 
Co.,  40  N.  H.  240,  252,  6  Am.  Rep.  513.  The 
rule  here  is  not  subject  to  exceptlMi.  'In 
this  state,  the  law  of  public  waters  being 
what  Justice  and  reason  require,  there  is  no 
exceptional  power  of  invading  the  public 
right  by  prescription."  Concord  Mfg.  Co.  v. 
Robertson,  66  N.  H.  1,  22,  25  Atl.  718,  728,  18 
Ii.  B.  A.  679.  It  applies  as  well  to  public 
ri^ts  in  small  streams,  tbe  bed  of  which  is 
owned  by  the  abutters.  Collins  ▼.  Howard, 
65  N.  H.  190, 18  Atl.  794. 

The  reason  given  for  the  rule  tb&t  the  pub- 
lic rights  cannot  be  lost  by  Showing  a  claim  of 
right  against  them,  and  acquiescence  therein 
for  20  years,  is  because  there  is  no  one  whose 
especial  duty  or  Interest  it  is  to  take  upon 
himself  to  make,  in  behalf  of  the  public; 
the  protest  necessary  to  prevent  tbe  running 
of  tbe  statute.  State  v.  Franklin  Falls  Co., 
supra.  This  is  one  reason  why  the  state  Is 
not  bere  estopped  to  assert  its  full  right. 
There  was  no  one  whose  duty  it  was  to  speak 
and  to  object  to  the  course  pursued  by  the 
owners  of  the  island.  The  reasoning  of  the 
cases  holding  that  the  state's  rights  In  public 
waters  cannot  be  prescribed  against  is  con- 
clusive that  these  rights  cannot  be  conveyed 
or  Impaired  by  an  estoppel  growing  out  of 
mere  failure  to  object  to  encroachments. 

One  claiming  against  such  rights  proceeds 
at  his  peril  U  he  does  not  procure  an  au- 
thoritative definition  of  his  rights  in  advance. 
When  bis  right  is  determined  by  the  doctrine 
of  reasonable  use,  if  he  proceeds  "without  a 
decree  or  judgment  on  the  question  of  reason- 
able use,  the  abutter  assumes  the  risk  of  his 
construction  of  a  wharf,  warehouse,  weir, 
tide  mill,  or  other  thing,  below  the  water's 
edge,  being  found  to  be  unreasonable,  and 
his  structure  being  an  abatable  nuisance." 
Concord  Mfg.  Co.  v.  Robertson,  supra,  66  N. 
H.  20,  25  AO.  727, 18  L.  tt.  A.  679. 

Apart  from  tbe  Ideas  of  sovereignty  and 
tbe  Impersonal  nature  of  tbe  body  politic, 
which  prevent  the  loss  of  rights  by  nonaction 
of  tbe  state,  there  is  anotlier  reason  why 
there  can  ordinarily  be  no  estoi^l  in  pais 
against  pnblic  rights.  Tbe  argument  in  State 
V.  Franklin  Falls  Co..  49  N.  H.  240,  252,  6 
Am.  Xtep.  613,  that  there  is  no  one  whose 


especial  duty  It  is  to  object  to  encroadunents, 
states  but  part  of  tbe  case  tot  the  publia 
Underlying  that,  and  much  more  fundament- 
al In  its  character,  is  the  proposition  that 
there  is  no  one  (save  the  Legislature)  who 
has  authority  to  convey  away  such  rights. 
Those  who  have  not  the  power  to  transfer 
rights  by  a  direct  conveyance  cannot  accom- 
plish that,  result  by  indirection.  The  lack  of 
power  to  convey  is  as  fatal  to  a  transfer  by 
estoppel  or  waiver  as  to  one  by  deed.  "Want 
of  legal  capacity  cannot  be  supplied  by  es- 
toppel." Penacook  Savings  Bank  v.  Sanborn, 
60  N.  H.  558,  561;  Farmhigton  National 
Bank  V.  Buzzell,  60  N.  H.  189;  Parsons  v. 
Rolf e,  66  N.  H.  ffiO,  27  Atl.  172.  Nor  is  the  at- 
tempt to  act  a  waiver  of  disability.  Berger- 
on V.  Bank,  63  N.  H.  105. 

Not  only  was  tliere  no  official  whose  duty 
It  was  to  act  as  the  representative  of  the- 
state  In  applying  or  interpreting  tbe  grant, 
but  no  one  had  tbe  power  to  take  such  ao-- 
tion.  Tliere  was  no  one  authorised  to  bind 
the  state  by  any  stipulation  as  to  bow  the 
privilege  should  be  exercised.  Tbe  defendant 
had  no  right  to  rely  upon  the  silence  of  state 
ofildals,  because  no  one  but  the  liCglslature 
represented  the  state  In  that  matter.  He  was 
bound  to  know  that  there  was  no  one  to  ob 
ject,  and  hence  cannot  treat  want  of  objec- 
tion as  a  basis  tot  an  inference  of  consent  be- 
cause of  rilence. 

It  is  therefore  Immaterial  whether  tbe  de- 
fense applied  in  the  superior  court  is  called- 
an  estoppel,  or  ladies,  or  a  waiver.    Each  of 
these  depends  for  its  applicability,   in  tbe 
present  instance,  upon  conduct  in  pais  where- 
by a  public  right  vras  held  to  have  been  im- 
paired,   iris  settled  that  no  conduct  short  of 
legislative  action  can  impair  the  public  rights 
of  navigation.    A  denial  of  this  proposition 
cannot  be  sustained  by  calling  it  by  one  name 
rather  tiian  by  another. 
.  Argument  has  been   presented   upon   tbe 
question  whether  tbe  state  can  be  guilty  of ' 
laches.    The  question  does  not  arise  here  ex- 
cept BO  far  as  the  doctrine  of  ladies  is  ap- 
plied to  cases  involving  an  equitable  estoppel ; ' 
and  beyond  that  It  need  not  be  considered.  - 
The  ground  for  the  decree  for  contribution  ■ 
by  the  state  is  that  the  state's  failure  to  in- 
struct the  defendant's  predecessors  as  to  how 
they  should  rebuild  makes  the  state  In  a 
measure  (but  not  wholly)  responsible  for  the 
existence  of  the  nuisance.    The  ruling  would 
be  no  different  if  the  bill  had  been  filed  im- 
mediately after  tbe  bridge  was  reconstructed. 
It  is  not  because  tbe  state's  daim  was  stale, 
but  because  it  was  thought  that  the  state  had 
by  its  inequitable  silence  Induced  or  permit- 
ted the  defendant's  predecessors  to  act,  that 
full  relief  was  denied,  or  made  conditional,  ' 
by  tbe  decree. 

Remarks  in  State  r.  Railroad,  75  N.  H.  327, 
341,  74  AtL  542,  are  relied  upon  to  sustain 
the  proposition  ttaat  laches  may  be  set  up  as 
a  defense  to  an  equitable  proceeding  brought  "^ 


Digitized  by 


Google 


524 


105  ATLANTIC  BBPOBTBR 


(Md. 


by  the  state.  That  was  a  proceedios  to  en- 
Join  the  pneseat  and  future  collection  of  un- 
authorized rates.  The  etatement  that,  "If  the 
state  were  seeing  equitable  relief  as  to  acta 
done  5  years  ago,  its  delay  in  instituting  pro- 
ceedings for  such  a  length  of  time  might  be 
regarded  as  laches  precluding  it  from  relief 
was  not  necessary  to  the  decision.  No  such 
situation  was  presented,  and  the  question  was 
not  decided.  The  case  is  not  to  be  re^rded 
as  authority  for  the  proposition  that  the  state 
may  be  charged  with  laches.  Tb&t  part  of 
the  opinion  which  decides  the  question  there 
raised  is  suggestive  of  the  true  rule  as  to 
waiver,  laches,  or  estoppel  against  the  state, 
so  far  as  those  defenses  are  Involved  In  this 
case.  "The  statute  which  the  defendants  are 
charged  with  violating  has  not  been  repealed, 
and  nothing  short  of  the  passage  of  an  act  by 
the  Legislature,  either  expressly  or  by  \xap\l- 
cation  repealing  It,  could  preclude  the  state 
from  insisting  upon  its  enforcement  in  re- 
ject to  present  or  future  acts."  Id.  Under 
this  rule  the  railroad  would  not  be  permitted 
to  acquire  a  vested  right  to  charge  the  exces- 
sive rates,  by  building  up  an  expensive  sysr 
tern  in  reliance  upon  the  state's  acquiescence 
In  the  Ulegal  rates.  As  to  present  and  future 
acts,  the  public  right  could  not  be  cut  off 
without  le^slatlve  action.  So  here,  no  mat- 
ter bow  much  the  defendant  may  have  ex- 
pended in  illegally  erecting  his  bridge  (and 
conceding  for  the  sake  of  the  argument  that 
the  state's  right  to  complain  of  past  obstruc- 
tion is  barred),  still,  as  to  the  future,  the 
state's  title  is  onimpelred,  and  it  can  of  right 
demand  that  hereafter  he  refrain  firom  In^ 
pedlng  public  travel  on  the  lake. 

[8]  In  another  aspect,  the  order  for  con- 
tribution is  erroneous.  The  bridge  is  found 
to  be  a  public  nuisance,  and  the  legal  conclu- 
sion from  this  is  that  the  nuisance  should  be 
abated.  But  equitable  relief  from  this  conse- 
quence is  afforded  to  the  defendant  by  per- 
mitting him  to  rebuild  the  bridge  so  that  it 
will  not  be  a  nuisance.  That  is,  rebuilding 
the  bridge  Is  a  form  of  relief  granted  to  the 
defendant  and  not  to  the  state.  As  it  is  for 
his  benefit,  a  price  for  it  cannot  be  imposed 
upon  the  state.  An  order  that  the  nuisance 
abate  is  all  that  the  state  desires,  and  all 
that  is  for  its  braieflt 

The  defendant  has  the  rights  granted  to  his 
predecessor,  and  no  more.  He  and  his  prede- 
cessor exceeded  these  rights,  and  appropriat- 
ed a  use  that  was  not  granted.  There  has 
been  no  legislative  grant  of  the  excess,  or 
legislative  recognition  of  the  defendant's 
right  thereto.  It  therefore  follows  that  it  is 
his  legal  duty  to  abate  the  nuisance,  and  the 
order  that  £he  state  contribute  to  the  expense 
of  rebuilding  the  bridge  must  be  set  aside. 

If  the  situation  is  such  that  some  relief 
should  be  granted  to  the  defendant  by  contri- 
bution or  the  cession  to  him  of  public  rights, 
his  remedy  is  to  apply  to  the  Legislature  for 


It  Tlie  whole  questlmi  Is  one  peculiarly 
within  the  Jurisdiction  of  that  brandi  of  tbe 
government'  Courts  have  no  power  to  In- 
fringe  upon  that  Jurisdiction  by  aifixing  con- 
ditions to  a  decree  to  wbich  tbe  state  Is  en- 
titled under  the  law. 

[9]  At  the  hearing  before  the  master,  tbe 
state  called  attention  to  Laws  1907,  c.  101,  In 
which  tbe  bridge  is  declared  to  be  a  nuisance 
and  the  Attorney  General  is  directed  to  take 
proceedings  for  the  removal  of  the  bridge^  or 
its  reoonstmction  so  that  tbe  pabUc  rigbt  of 
navigation  shall  be  restored.  Tti&  defendant 
excepted.  At  the  trial  before  the  court  the  evl- 
dehoe  was  "reopened  and  reviewed,"  and  tbe 
parties  introduced  further  evidence.  The  de- 
fendant now  claims  the  benefit  of  this  excep- 
tion. It  does  not  appear  that  the  oonrt  con- 
sidered this  act  as  evidence  on  the  question 
of  whether  tbe  bridge  was  a  nuisance,  nor 
that  the  defendant  renewed  his  objection 
thereto  at  the  last  trial.  But  however  this 
may  be,  and  conceding  that  the  defoidant 
may  now  be  in  a  position  to  claim  the  ex- 
ception, the  result  will  not  be  affected.  Up- 
on the  undisputed  evidence  the  bridge  pre- 
vents the  general  navigation  of  the  strait 
Tixe  legal  conclusion  from  this  being  tbat  it 
is  a  nuisance,  it  is  Immaterial  that  incompe- 
tent evidence  may  have  been  iatroduoed  -  to 
prove  an  incontestable  fact  The  act  does  not 
undertake  to  declare  the  extent  to  whicb  al- 
terations must  be  made,  and  that  was  tbe 
only  substantial  and  material  question  of 
fact  litigated.  If  the  admission  of  tbe  act 
was  erroneous  it  was  also  harmless,  and  af- 
fords no  ground  for  ordering  a  new  trlaL 

The  decree  of  tbe  snperior  court  sbonld  be 
modified  by  striking  out  the  order  for  CMitri- 
butlon  by  the  state,  and  by  increasinK  the 
height  to  which  the  bridge  Is  to  be  raised 
from  11  feet  to  15  feet 

Plaintiff's  exceptions  sustained. 

Defendant's  exertions  overruled. 

All  cnncnrred. 


DINSMORE  v.  SACHS.    (No.  304 
(Court  of  Appeals  of  Maryland.    Jan.  14, 191d.) 

1.  SuBBOOATiON   ^=>2 — Scope  or  Doctsink. 

Doctrine  of  subrogation  is  not  limited  in  its 
operation  to  relation  of  formal  saretyship,  but 
applies  in  full  force  to  situation  of  all  persons 
upon  whom  there  is  a  fixed  liability,  whether  as 
surety,  indorser,  acceptor,  or  guarantor,  to  pay 
a  debt  which  principal  ought  to  pay.  * 

2.  SiTBBOOATtoir     «=»0  — ATAii.ABn.rrT     or 
Bbmedy— Pbinoipai,  Dkbtob. 

Special  remedy  of  snbrogathm  is  one  avail- 
able oaly  against  prinei(>al  debtor,  and  cannot 
be  utilized  as  against  cosureties. 
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S.  Sdbhioation   ^stU—Botfp   to   Dibsolts 

ATTAOHSaEIfT— OOIXA,TBIIAI.   SCOnBITT. 

Seller  of  goods  who  in  suit  on  account  caus- 
ed lasuance  of  attachment  on  original  process 
for  fraud  against  goods  conveyed  to  buyer's 
brotber-ta-law  by  way  of  cbattd  mortgage,  de- 
fendant filing  bond  to  dissolve  attachment  ex- 
ecuted by  surety  company,  heid  not  entitled  to 
subrogation  to  surety  company's  rights  against 
third  person,  who  executed  general  bond  of  in- 
demnity to  surety  company  as  collateral  secarity 
for  its  obligation  on  bond  to  dissolve  attachment. 

Appeal  from  Circuit  Court  ot  Baltimore 
City;  Henry  Duffy,  Judge. 

Suit  by  Marlon  O.  Dlosmoie,  trading  as 
T.  M.  Dinsmore  &  Co.,  against  Louis  Sachs. 
From  decree  dismissing  the  bill,  complainant 
appeals.     Affirmed. 

Argued  before  BOTD,  O.  J.,  and  BRISCX)E, 
PATTISON,  UBNBR>  and  STOCKBRIDGE, 
JJ. 

Gea  Wasblngttm  Williams,  of  Baltimore 
(John  Holt  Bldiardson,  of  Baltimore,  on  tbe 
brief),  for  appellant. 

William  Curran,  of  Baltimore,  for  ajweUee. 

STOOEBRIDGB,  J.  There  is  but  a  single 
question  presented  In  this  case,  and  that  not 
one  of  q)eclal  difficulty.  It  Is  whether  the 
plaintlfr,  Marion  O.  Dinsmore,  Is  entitled  to 
be  subrogated  to  the  rights,  if  any,  of  the 
Illinois  Surety  Company  against  Louis  Sachs, 
under  the  circumstances  of  this  case. 

Counsel  upon  both  sides  have  filed  full 
briefs,  with  quite  an  extended  cltatl<m  of 
authorities,  whidi  In  tbe  view  of  this  court 
and  In  consonance  with  its  decisions  do  not 
call  for  any  extended  review  or  even  enu- 
meration. These  have  all  been  examined,  bat 
tbe  separate  considcaration  of  each  one  would 
protract  this  oplnioB  far  b^ond  what  la  nee- 


The  circuit  court  of  Baltimore  city,  on 
demurrer  to  the  bill  of  complaint  filed  by 
Dinsmore  against  Sachs  sustained  a  donurrar 
to  and  dismissed  the  bill,  and  it  is  from  that 
action  that  tills  api;)eal  has  been  taken. 

The  facts  as  they  appear  in  the  bill  are 
tliat  the  plalntifT,  Dinsmore,  who  was  engag- 
-ed  in  the  hay,  grain,  flour,  and  cement  busi- 
ness at  Canton,  Baltimore  county,  bad  sold 
to  a  certain  Michael  Westerman  a  consider- 
able quantity  of  goods,  aggregating  in  value 
S66a47;  that  in  April,  1915,  suit  was  entered 
in  tlie  circuit  court  for  Baltimore  county  for 
the  recovery  of  that  account,  and  after  suit 
had  so  been  brouj^t  it  was  ascertained  that 
all  of  tbe  cows,  lioises,  wagons,  tianaess,  cans, 
diattels,  and  stock  of  Westerman  liad  been 
ooDvejed  by  way  of  chattel  mortgage  to  Hy- 
man  Padiino,  a  brother-in-law  of  said  Wester* 
man,  upon  the  discovery  of  which  the  plain- 
tur  caused  to  be  issned  an  attachment  on 
original  process  for  fraud  against  tbe  goods 


and  cliattels  so  purporting  to  have  Iwen  con- 
veyed. UpMi  the  levy  at  the  attachment  the 
defendant,  Westerman,  filed  a  bond  to  dis. 
solve  the  attachment,  and  on  which  bond  the 
Illinois  Surety  Company  was  the  surety. 

Tlie  bill  further  aU^^  that  tlie  surety 
company,  before  giving  the  bond,  required 
that  Westerman  should  give  tlie  surety  col- 
lateral security  for  the  obligation  which  it 
had  assumed  in  the  giving  of  the  bond,  which 
Security  was  given  by  a  general  bond  of  in- 
demni^,  executed  by  Sachs  to  the  Illinois 
Surety  Company  to  protect  and  save  it  harm- 
less against  all  suits,  actions,  damages,  costs, 
Judgments,  etc.,  and  any  and  all  liabilities 
from  any  of  said  causes. 

The  short-note  case  was  tried,  and  a  Judg- 
ment rmdered  in  favor  of  Dinsmore  in  Octo- 
ber, ldl6,  for  the  sum  of  $590.96,  with  inter- 
est and  costs.  Thereupon,  Westerman  having 
Called  to  satisfy  the  Judgment,  payment  was 
demanded  of  the  Ulinois  Surety  Company, 
when  it  was  discovered  tliat  that  company 
had  become  insolvent  and  placed  in  the  hands 
of  receivers,  and  accordingly  this  bill  was  fil- 
ed, asking  that  the  plaintiff  may  be  subrogated 
to  tlie  rights  of  the  Illin(4s  Surety  Company, 
against  Sach^  by  reason  of  the  Indemnity 
bond  given  by  him  to  the  Illinois  Surety  CoaX' 
pany. 

There  is  no  pretense  or  claim  that  there 
was  any  contractual  relation  between  Dins-  I 
more  and  Sachs.  Tbe  diief  reliance  of  tbe 
plaintiff  is  upon  statements,  such  as  is  found 
in  Orem  v.  Wrightsw,  51  Md.  43,  34  Am. 
Bep.  286,  to  the  effect  that  subrogation .  Is 
a  peculiar  feature  of  equltar,  not  founded  on 
ocmtract,  but  Imvlng  its  origin  in  a  sense  of 
natural  Justice.  The  same  language,  or  its 
equivalent,  may  be  found  in  many  cases,  and 
it  was  very  fully  considered  in  the  case  of 
Wallace  v.  Jones,  110  Md.  143,  72  AU.  769, 
where  an  indorser  of  a  promissory  note  paid 
a  judgment  obtained  oo  the  note,  and  was 
held  entitled  to  be  subrogated  to  the  rights  of 
the  creditor.  In  every  Instance  where  subro- 
gation lias  tieen  .permitted,  it  is  upon  the 
theory  of  substituting  as  against  the  prin- 
cipal debtor  the  party  who  has  Intervened  to 
protect  the  creditor,  and  has  i>aid  the 
debt  which  was  due  ' 

[1,2]  The  doctrine  is  not  limited  in  its 
operation  to  the  relation  of  formal  suretyship, 
but  it  applies  in  full  force  to  the  situation  of 
all  persons  upon  whom  there  is  a  fixed  lia- 
bility, whether  as  surety,  Indorser,  acceptor, 
or  guarantor,  to  pay  a  debt  wliich  the  princi- 
pal debtor  ought  to  pay.  Fomeroy's  E2qulty, 
vol.  6,  a  912,  921.  But  this  special  remedy  is 
one  which  is  available  only  against  tlie  princi- 
pal debtor,  and  cannot  be  utilized  as  against 
cosureties.  Fuhrman  v.  Fnhrman,  115  Md. 
44.5,  80  Atl.  10S2. 

[3]  So  even  if  the  Illinois  Surety  Company 
is  to  be  regarded  in  this  Instance  as  the 
principal  debtor,  the  n'medy  of  subrogation 
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would  not  be  available  to  the  plaintiff  agalnal 
Sachs,  who  was  not  even  a  cosurety,  but  at 
most  was  simply  under  a  contractual  ob- 
ligation to  refund  to  the  Illinois  Surety  Com- 
pany any  nuMiey  which  It  should  have  been 
required  to  pay  by  reason  of  the  obtentlon  of 
the  Judgment  against  Westerman,  and  In  this 
case  it  does  not  appear  that  the  Illinois  Sure- 
ty Company  has  ever  paid,  or  been  adjudged 
liable,  for  the  amount  of  the  judgment  ren- 
dered in  favor  of  Dlnsmore  against  Wester- 
man. 

A  full  and  complete  discussion  of  the  origin 
and  sc<«)e  of  the  doctrine  of  subrogation  will 
be  found  in  the  case  of  Poe  et  al.  v.  Phila- 
deltdila  Casualty  Co.,  118  Md.  347,  84  Atl. 
476.  While  that  case  arose  out  of  an  in- 
surance policy,  Judge  Pearce  in  speaking  for 
this  court  dealt  with  the  entire  subject  of 
subrogation,  and  the  circumstances  under 
which  it  might  be  successfully  invoked,  and 
In  accordance  with  the  principles  there  stated 
it  is  entirely  dear  that  the  ruling  of  the  low- 
er court  In  the  present  case  was  correct 

In  Cushman  v.  Carbondale  Fuel  Co., -122 
Iowa,  656,  98  N.  W.  600,  the  effort  was  made 
to  have  the  court  extend  the  application  of 
the  doctrine  of  subrogation,  and  it  was  there 
held  that: 

"A  court  of  equity  can  no  more  disregard  the 
express  provisions  of  the  contract  than  could 
a  (^urt  of  law,  and  neither  can  make  a  new 
contract  for  the  parties  which  would  impose  a 
liability  not    •    •    •    contracted  for." 

While  the  rl^t  of  subrogaticn  is  not  a 
creature  of  contract.  It  is  nevertheless  true 
that  the  right  cannot  be  so  extended  as  to 
bring  within  its  operation  one  whose  obliga- 
tion was  contractural  merely.  The  decree 
appealed  from  will  accordingly  he  affirmed. 

Decree  affirmed,  with  costs. 


FIRST  MORTGAGE  BOND  HOMESTEAD 

ASS'N,   Inc.,  v.   MEHLHORN   et  nx. 

(No.  37.) 

(Court  of  Appeals  of  Maryland.    Jan.  14, 1919.) 

1.  bxtildino  and  loan  associations  «=>39 
(10)  — Sinking   Fund  — Credit  on  Fose- 

CLOSUBE. 
Although  association  in  receiving  monthly 
payments  in  creation  of  sinking  fund  to  meet 
the  loan  was  agent  of  the  borrowers  and  al- 
though audi  payments  were  not,  strictly  speak- 
ing, credits  on  the  mortgage  debt  until  so  applied 
by  the  association  pursuant  to  the  terms  of  the 
mortgage,  yet  since  by  express  terms  of  the 
mortgage  the  mortgage  debt  became  due  and 
demandable  upon  default,  and  thereupon  the 
association  became  the  agent  of  the  mortgagees 
"to  enforce  the  security  given  for  their  protec- 
tion," one  of  such  securities  being  the  sinking 
fund  so  to  be  created,  upon  foreclosure  for  de- 


fault the  amount  paid  in  towards  creation  of 
sinking  fund  was  immediatdy  applicable  as  a 
credit  on  the  indebtedness. 

2.  Jt;D011ENT    «S3S2— COLI.ATEKAI,     Seuubitv. 

Judgments  may  be  taken  ^a  collateral  se- 
curity for  an  existing  indebtedness,  or  future  ad- 
vances. 

8.  JPnGXBNT  9=a50— JUDOIRNTS  BT  CoWTES- 
8I0N. 
Where  judgment  is  entered  as  collateral  se- 
curity for  existing  indebtedness,  or  as  security 
for  future  advances,  the  substance  of  the  agree- 
ment, or  at  least  a  reference  thereto,  aboald  be 
inserted  by  clerk  in  his  memorandnm. 

4.  Jtidombnt  «es67— Confessed  Jxraatixsr — 
Amotjntv- Pabt  Payment. 

Where  trustee  sought  to  have  confessed 
judgment  entered  against  mortgagor  upon  mort- 
gagor's default,  pursuant  to  provisions  of  mort- 
gage authorizing  such  confession  of  Judgment, 
without  giving  mortgagor  credit  for  payments 
to  trustee  to  constitute  MnHiig  fmid  for  pay- 
ment of  bonds  secured  by  mortgage,  ooort  prop- 
erly refused  to  enter  judgment. 

5.  Costs  «=s>38— Refusal  to  E^nixb  Comfbss- 
ed  judokent. 

Where  case  was  on  docket  and  court  prop- 
erly refused  to  enter  judgment  by  confession, 
defendants,  in  absence  of  an  order  of  plaintifiTs 
counsel  to  enter  the  case  dismissed,  were  en- 
titled to  Judgment  for  coSts. 

Appeal  from  Baltimore  City  Court;    Car- 
roll T.  Bond,  Judge. 
"To  be  offlctally  reported." 

Action  by  the  First  Mortgage  Bond  Home- 
stead Association,  trustee^  to  the  use  of  Ro- 
berta Porter  and  Rachel  B.  Robey,  against 
Herman  G.  Mehlhom  and  wife.  From  an  or- 
der refusing  to  enter  Judgment  against  de- 
foidants  by  confession  and  from  a  Judgment 
for  defendants  for  coBta^  plaintiff  ai4>eal8. 
Affirmed. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, BURKE,  THOMAS^  PATTISON,  UR- 
NBR,  and  STOCKBRIDGB,  JJ. 

S.  S.  Field,  of  Baltimore,  for  appellant 
O.  Parker  Baker,  of  Baltimore,  for  appel- 
lees 

THOMAS,  J.  On  the  25th  of  April,  1812. 
the  appellees  executed  what  is  termed.  In  the 
record  an  "application,"  by  which  they  sub- 
scribed to  16  shares  "of  series  A  and  B  stock 
in  the  First  Mortgage  Bond  Homestead  As- 
sociation, Incorporated,"  and  agreed  to  com- 
ply with  the  by-laws,  rules,  and  regulations 
of  the  association,  and.  "to  pay  all  payments 
in  monthly  installments  of  916it7  each  on 
said  stock  as  dues  on  the  first  Monday  of 
each  month  in  advance,"  acd  farther  agreed, 
in  case  a  loan  was  procured  by  the  asBoda- 
Won  for  them,  that  they  would  not  withdraw 
any  portion  of  the  amount  deposited  by  them 
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imtU  the  inattiittr  of  tbi  stodc,  "or  when  -Qie 
mortgage  la  released,"  when  tbe  a«soclatlon 
or  trustee  namefl  In  the  mortgage  to  be  ex- 
ecuted by  them  was  authorized  to  imy  to  the 
bolder  or  holders  of  the  bonds.  In  the  names 
of  the  appellees,  all  moneys  due  the  appel- 
lees under  the  by-laws  and  necessary  to  re- 
deem the  bonds  and  procure  a  release  of  the 
mortgage;   "also  In  the  meantime  to  pay  all 
Interest  coopons  on  -die  mortgage  indebted- 
ness, taxes,  water  rent,  ground  rent  or  oth- 
er charges  due  or  to  become  due  on  the  prop- 
erty" therein  referred  to,  and  to  deduct  the 
same  from  any  payments  or  deposits  made 
by  them  to  the  association.   Following  a  for. 
mal  application  to  the  a«$ociation  to  pro- 
cure for  them  a  loan  of  $1,000,  at  6  per  cent 
Interest,  and  an  offer  as  security  therefor  of 
all  moneys  paid  by  them  to  the  association, 
«t  Na  2016  St  Paul  street,  In  Baltimore 
dty,  tbey  agreed  to  execute  a  mortgage  to 
the  association  as  trustee,  and  to  execute 
coupon  bonds  in  such  denominations  as  might 
be  desired,   secured   by   the  mortgage,  and 
payable  to  bearer  or  registered  holder  there- 
of at  the  maturity  of  the  stock,  or  upon  de- 
fault, not  later  than  ten  years  after  date. 
After  certain  statements  or  representations 
In  regard  to  the  property  to  be  conyeyed  by 
the  mortgage  and  charges  against  the  same, 
the  application  contained,  among  others,  the 
following  additional  stipulations: 

"We  fnrtlier  agree  that  said  association  aball 
be  oor  agent  in  the  creation  of  the  sinking  fund 
to  meet  this  loan,  with  no  risk  or  responsibility 
CD  the  part  of  the  person  or  persons  advancing 
the  money  for  this  loan  in  any  manner,  and  that 
we  will  deposit  in  addition  to  the  dues  above 
menticmed  on  the  first  Monday  of  each  month, 
hereafter,  the  sum  of  $7JB0,  as  interest  on  said 
loan,  to  be  paid  by  said  assodatioa  eadi  six 
months  to  the  holders  of  the  securities,  and  the 
aom  of  $16b26  as  the  expenaea  on  said  property 
to  the  parties  legally  entitled  to  receive  the 
same,  and  such  otiier  sum  as  may  be  necessary. 

"It  is  also  understood  and  agreed  that  said 
association  will  invest  and  keep  invested  all 
moneys  deposited  by  us,  and  after  we  have  de- 
posited as  dues  the  sum  of  $104.00  that  the  as- 
sociation will  assume,  if  invested,  the  interest 
on  this  amount  and  the  same  may  be  deducted 
from  the  monthly  payments  of  tbe  applicants, 
or  added  to  the  dues  or  in  such  other  manner  as 
may  be  agreed  upon  from  time  to  time.    •    •    • 

"It  is  also  lusderstood  and  agreed  that  if  we 
adopt  the  drop  interest  plan,  we  are  not  to 
■hare  any  of  the  profits  of  tbe  association,  and 
shall  get  credit  for  only  such  payments  as  we 
shall  make  as  dues. 

"It  is  further  understood  and  agreed  that  it 
we  shoold  become  in  arrears  in  our  monthly  in- 
staUments  of  dnes,  interest,  fines,  expenses  or 
any  portion  of  either,  or.  shall  fail  to  pay  any 
expense  or  public  dues  or  charges  on  the  prop- 
erty when  due  and  payable,  or  shall  fail  to  keep 
up  the  improvements  on  the  property  In  their 
present  c<ndition,  or  make  a  false  statement 
■concerning  said  property  berdn,  then  the  entire 
snortgage  debt  shall  be  deemed  due  and  payable. 


aad  any  method  may  be  pursued  for  the  coUee> 
tion  of  the  mortgage  debt  at  the  option  of  the 
trustee  as  may  be  etmmented  in  the  mortgage." 

On  the  game  day  the  appellees  executed  a 
mortgage  of  their  said  property  to  the  as- 
sociation aa  trustee,  and  also  two  bonds,  one 
for  $1,000  and  the  other  for  $500,  payable 
to  bearer  or  registered  holder  thereof,  with- 
Interest,  at  8  per  cent,  payable  semlatmually 
from  the  26th  day  of  April,  1912,  until  the 
principal  of  the  bonds  was  paid  according 
to  the  terms  of  the  application  and  mortgage, 
on  surrender  of  the  coupons  at  the  office  of 
tbe  association. 

The  mortgage,  after  reciting  that  tbe  ap- 
pellees were  members  of  the  association; 
that  they  had  subscribed  to  ten  shares  of 
series  B  stock  and  five  shares  of  series  A 
stock  of  tbe  association ;  that  they  had  filed 
with  tbe  association  an  application  to  se- 
cure for  them  a  loan  of  $1,500 ;  that  the  as- 
sociation, relying  upon  the  truth  of  the  state- 
ments contained  In  the  application,  bad  pro- 
cured the  money  applied  for  from  dlTera  per^ 
sons;  and  that  the  mortgagors  had  execut- 
ed ttielp  two  coupon  bonds  for  $1,000  and 
$500,  No.  126  and  No.  127,  respectively,  pay- 
able to  bearer  or  registered  holder  thereof, 
with  interest,  at  the  maturity  of  the  stock 
of  the  mortgagors,  "not  later  than  ten  years 
from  date,  or  apon  default*'— 'Contained  tbe 
toikmtag  redtal: 

"And  in  order  tp  create  a  sinking  fund  with 
which  to  meet  said  bonds  at  maturity,  the  mort- 
gagors have  agreed  In  said  application  to  de- 
posit regvdariy  on  said  stock  monthly  install- 
ments of  $40^9  each,  beii^c  principal,  interest 
and  expenses,  as  particularly  set  forth  in  said 
application,  which  is  hereby  made  a  part  of  this- 
mortgage,  with  said  association,  as  their  deposi- 
tory until  their  stock  has  matured  (with  no 
power  of  withdrawal  in  the  mortgagors,  and 
with  no  risk  or  respoasibility  on  the  part  of  the 
bondholders  io  any  way)  when  it  shall  be  paid 
by  said  Association  to  the  bondholders  upon 
presentation  and  cancellation  of  their  bonds  and 
coupons  or  aa  hereafter  provided;  and  in  order 
to  secure  the  prompt  payment  of  said  bonds  and 
the  interest  coupons  attached  hereto,  as  they 
shall  respectively  become  due  and  payable,  the 
performance  of  the  agreement  to  create  a  sink- 
ing fund  and  all  other  covenants  and  agreements 
contained  in  the  application,  the  bonds  and  this 
mortgage,  these  presents  are  executed." 

The  mortgage  declared  that  the  property 
thereby  conveyed  should  be  held  by  the  as- 
sociation In  trust  for  the  benefit  and  securi- 
ty of  the  holders  of  the  bonds  and  the  en- 
forcement of  tbe  payment  of  said  bonds  and 
intnvst  thereon,  "and  the  performance  and 
compliance  with  the  covenants  and  condi- 
tions of  the  mortgage,  the  application  for 
this  loan  and  the  bonds  which  are  secured 
hereby,"  and  then  provided: 

•TTbat  If  the  said  mortgagors,  their  heirs,  per- 
sonal representatives  and  assigns,  shall  well  and 
truly  pay  or  cause  to  be  paid,  the  aforesaid 
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bonds,  aggregating  $1,500.00,  and  all  interest  or 
coupons  attached  to  said  bonds,  when  and  as 
they  shall  respectively  become  due  and  payable, 
and  shall  perform  all  the  agreements  contained 
in  the  application  for  this  loan,  the  bonds  and 
the  by-laws  of  said  association,  and  all  the  cove- 
nants contained  herein  on  their  part  to  be  per- 
formed, then  this  mortgage  shall  be  void.  And 
it  is  agreed  that  until  ^e^ault  be  made  in  the 
premises,  the  mortgagors  shall  possess  the  afore- 
said property  upon  keeping  up  the  improvements 
on  said  property  in  their  present  condition, 
which  they  covenant  to  do;  and  paying  in  the 
meantime  all  fixed  charges  and  expenses,  which 
charges  and  expenses,  mortgage  debt  and  inter- 
est the  said  mortgagors  for  themselves,  their 
heirs,  personal  representatives  and  assigns,  do 
hereby  covenant  to  pay  when  legally  demand- 
able,  but  should  any  of  the  statements  contained 
in  the  application  for  this  loan  be  untrue,  or  if 
default  be  made  in  the  payment  of  said  bonds 
or  the  interest  obligations  attached  thereto,  or 
in  the  payment  of  the  installments  of  principal 
and  interest  in  th^  creation  of  43ie  sinking  fUnd 
to  meet  the  bonds  and  interest  obligations  at- 
UieVtA  thereto  as  specifically  set  forth  in  the 
application  for  this  loan  and  the  by-laws  at  the 
time  limited  for  the  payment  in  said  application 
or  by-laws,  or  any  part  of  either  or  in  any  agree- 
ment, covenant  or  condition  contained  in  said 
bonds,  application,  by-laws  and  this  mortgage, 
then  the  entire  mortgage  debt  shall  be  due  and 
demandable." 

The  association  was  autborized  by  tbe 
mortgage'  in  case  of  default  to  take  posses- 
sion of  the  property  and  to  hold  tbe  same 
for  a  period  not  exceeding  five  years  and  to 
collect  the  rents,  etc.,  and  to  deposit  the  net 
income  therefrom,  if  any,  with  the  associa- 
tion "the  same  as  If  the  mortgagors  bad  de- 
posited under  the  terms  of  the  mortgage, 
and  the  mortgage  also  contained  the  follow- 
ing provisions  for  a  judgment  by  confession 
and  a  decree  for  the  sale  of  the  property: 

"And  it  shall  be  lawful  for  O.  Parker  Baker, 
Esq.,  or  any  attorney  he  may  designate,  of  any 
court  of  record,  to  appear  for  the  mortgagors  in 
any  court  of  law  or  equity  having  jurisdiction 
over  mortgagors  or  their  property,  and  waive 
all  process  and  confess  a  judgment  in  favor  of 
said  trustee  to  the  use  of  the  holders  of  the 
bonds  for  the  face'  value  of  all  the  bonds  secured 
hereby,  with  accrued  interest,  and  the  cost  o^  the 
proceedings. 

"And  the  said  mortgagors  hereby  consent  that 
a  decree  may  be  passed  for  the  sale  of  said  prop- 
erty under  the  provisions  of  the  law  in  such 
cases  made  and  provided,  or  this  mortgage  may 
be  foreclosed  under  any  law  or  laws  of  the  state 
of  Maryland,  either  public,  local  or  general,  or 
by  the  method  usually  practiced  by  mortgagees 
in  the  city  or  county  where  this  mortgage  is 
recorded.  In  any  method  the  attorney  conduct- 
ing the  proceedings  shall  be  allowed  a  fee  of 
$25.00  in  addition  to  usual  commissions." 

The  bonds  executed  by  the  appellees  r^er- 
red  to  the  application  and  to  the  terms  of 
the  mortgage,  and  also  contained  the  fol- 
lowing provision: 


"It  is  also  understood  and  asreed  by  tbe  mort- 
gagors that  they  will  create  a  rfnUng  fund  to 
meet  the  series  of  bonds  and  the  coupons  at- 
tached thereto,  and  will  deposit  with  the  First 
Mortgage  Bond  Homestead  Association  on  tbe 
first  Monday  of  each  month  the  sum  of  sixteen 
sixty-seven  one  hondredths  ($16.67)  as  a  part 
of  the  principal  and  the  sum  of  seven  fifty  one 
hundredths  ($7.60)  dollars  as  the  accrued  inter- 
est on  this  series  of  bonds  and  also  all  other  ex- 
penses and  charges  and  costs  to  the  tmstee  am 
are  particularly  set  forth  in  the  sworn  applica- 
tion for  this  loan  and  the  mortgage  or  deed  of 
trust  which  secures  this  bond.  This  bond  shall 
become  due  and  demandable  at  a  time  when  the 
mortgagors  should  have  to  their  credit  on  account 
of  the  principal  with  the  First  Mortgage  Bond 
Homestead  Association,  their  agent  or  depository, 
a  sum  equal  to  the  face  value  of  all  bonds  issued 
in  this  series  and  secured  by  the  mortgage  or 
deed  of  trust  aforesaid  (if  they  continue  to  de- 
posit regularly  the  installments  aforesaid  with 
the  association  on  the  property  aforesaid,  with 
all  interest  charges  and  costs  which  have  ac- 
crued thereon  in  accordance  with  the  mortgage 
w  deed  Of  trust  and  the  application  for  this 
loan  now  in  the  hands  of  the  trustee,  or  upon 
default  as.  prescribed  by  the  mortgage  or  deed 
of  trust,  provided,  however,  tbe  same  may  be 
paid  off  in  other  ways  as  prescribed  by  the 
mortgage  or  deed  Of  trust  and  the  application 
for  this  loan  and  upon  the  conditions  therein 
recited,  which  application  is  hereby  made  a  part 
of  the  entire  obligaticm  the  same  as  if  it  was 
recited  in  full  herein).  If  default  shall  be  made 
in  the  payment  of  any  installment  of  interest 
or  principal  or  the  charges  and  costs  to  the  agent 
of  the  mortgagors  aforesaid,  in  the  creation  Of 
the  sinking  fund  to  meet  these  bonds  and  cou- 
pons as  aforesaid  as  they  shall  respective  be 
due  and  payable,  or  if  said  agent  of  the  mort- 
gagors aforesaid  shall  fail  to  turn  over  said 
funds  when  the  coupons  or  bonds  shall  be  due 
and  payable  under  the  terms  hereof  or  either  ct 
them,  then  at  the  option  of  the  holders  or  the 
trustee  these  bonds  shall  be  due  and  demand- 
able  and  may  be  enforced  by  sale  of  the  proper- 
ty or  otherwise  as  provided  by  the  said  mortgage 
or  deed  of  trust  and  these  b<mds." 

The  bonds  constituted  and  appointed  fl>ve- 
lyn  P.  Belt  agent  and  attorney  for  the  appel- 
lees, with  power  and  authority  to  appear  for 
them  and  to  confess  a  Judgment  In  favor  of 
the  holder  of  tbe  bonds  for  the  amount  dne 
thereon,  with  interest  and  cost  of  suit 

On  the  8th  of  Mardi,  1918,  the  appellant, 
the  First  Mortgage  Bond  Homesftead  Asso- 
ciation, tmstee,  filed  In  the  Baltimore  dty 
court  its  declaration  In  a  snit  against  the 
appellees,  "to  the  use  of  Roberta  Porter  and 
Rachel  E.  Robey,"  tbe  application,  mort- 
gage, and  bonds  executed  by  tbn  appellees 
an  affidavit  executed  by  George  B.  Robinson, 
attesting  witness  to  the  mortgage,  that  the 
debt  created  by  the  bonds  was  due  to  the- 
holders  thereof,  and  that  the  appellees  had 
made  default,  and  the  following  order  signed 
by  George  E.  Robinson,  attorney  for  plain- 
tiff, and  O.  Parker  Baker,  attorney  for  de- 
fmdants: 
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"Mr.  C3erk:  Docket  thia  caae  by  conaHtt  as  of 
the  Febnary  rale  day,  191S;  enter  the  appear- 
ance of  O.  Parker  Baker  for  the  defendants 
and  enter  a  judgment  by  confession  for  the 
plaintiff  (to  the  use  of  Roberta  Porter  as  to 
a,O0O  and  to  the  use  of  Rachel  E.  Robey  aa  to 
$S00)  for  the  sum  M  $1,500  and  the  cost  of  the 
proceedings." 

The  dedaratioii  alleged  that  the  defend- 
ants executed  the  bonds  asd  the  mortgage 
In  which  they  agreed  to  pay  the  trustee 
$40.30  per  month  with  which  to  pay  the  In- 
terest on  said  bonds,  the  expenses  on  said 
propnty,  and  to  create  a  sinking  fund  to 
meet  said  obligations  as  they  became  due, 
and  that  by  tlie  terms  of  the  mortgage  and 
application  upon  default  In  the  payment  of 
said  $40.39  per  month  the  whole  of  said  ob- 
ligations became  due;  that  the  defendants 
had  delanlted,  their  last  payment  being  on 
Aognst  9.  1917 ;  and  that  they  had  also  fail- 
ed to  pay  taxes  for  1917  and  the  ground 
rent  due  September  1,  1917,  and  March  1, 
1918,  whereby  the  attorney  for  the  defend- 
ants was  authorized  by  the  mortgage  to  con- 
fess judgment  against  them  for  the  use  of 
the  holders  of  the  bonds  for  the  face  value 
thereof,  with  accrued  Interest  and  costs,  etc. 

The  court  below  passed  an  order  refusing 
to  enter  the  Judgment  by  confession,  and  a 
docket  mtry  shows  that  An  the  same  day 
a  Judgment  was  entered  for  the  defendants 
for  costs.  This  appeal  is  from  the  Judgment 
and  from  the  order  of  court  refusing  to  en- 
ter the  Judgment  by  confession. 

By  the  terms  of  the  application,  mortgage, 
and  bonds,  the  appellees  were  required  to 
make  monthly  payments  to  the  association 
as  trustee,  to  provide  a  jinking  fund  for  the 
redenq>tlon  of  the  bonds,  to  cover  the  Inter- 
est thereon  and  the  expenses  on  the  property 
conveyed  to  the  trustee  by  the  mortgage.  Ac- 
cording to  the  mortgage  the  aggregate 
amount  to  be  paid  moattaly  was  $40.30,  and 
according  to  the  application  and  bonds  $16.67 
of  that  amount  was  to  be  applied  to  the  sink- 
ing fupd  for  the  payment  of  the  principal 
of  the  bonds,  and  $7JiO  was  to  be  applied  to 
the  payment  of  the  interest  thereon  as  it 
became  due.  The  application,  mortgage,  and 
bonds  were  executed  on  the  25th  of  April, 
1912,  and  the  nar.  alleges  that  the  appel- 
lees defaulted  in  the  payment  of  the  month- 
ly dues  of  $40.80,  and  that  the  last  payment 
thereof  was  made  tqr  them  on  the  9th  of  Au- 
gust, 1917.  It  would  seem  therefore  from 
the  averments  of  the  nar.  that  the  appellees 
had  complied  with  the  terms  of  the  appllca- 
tioD,  mortgage,  and  bonds  until  the  default 
complained  of,  and  had  during  a  period  of 
five  years  from  the  date  of  the  mortgage, 
etc.,  made  the  monthly  payments  required 
theiebgr,  7«t  there  was  no  account  or  state- 
ment flled  wtth  the  declaration  showing  the 
credits  to  whldh  the  Appellees  were  entitled, 
and  the  Judgment  by  confession  which  the 
l65A.^-44 


plaintiff  sout^t  to  have  entered  was  for  the 
full  amount  of  the  principal  of  the  bonds. 

[1]  TlM  appellant  contends  that  the  asso- 
dattoa  fat  naelytag  the  moatlUy  payments 
made  by  the  app^ees  acted  as  the  agent  of 
the  appellees,  and  not  as  the  agent  of  the 
holders. of  the  bonds,  and  that  the  mortgage, 
as  a. part  of  the  security  for  the  loan,  ex- 
pressly  authorised  a  Judgment  by  oimfesslon 
in  favor  of  the  trustee  for  the  use  of  the 
holders  of  the  bonds  for  the  face  value  of 
tha  bonds  and  accrued  interest.  Assuming 
that  under  the  iHOper  construction  of  the 
appIleatioB,  mortgage,  and  bonds,  the  asso- 
datlon  received  the  monthly  payments  pro- 
vided for  as  the  'trustee  and  agent  of  the 
appellees,  and  that  these  payments.  In  so  far 
as  they  were  applicable  to  the  payment  of 
the  principal  of  the  bonds  and  Interest  there- 
on, were  not,  strictly  speaking,  credits  on 
the  bonds  imtil  so  applied  by  the  associa- 
tion imder  the  arrangement  and  osntract  be- 
tween the  asseclBtlon,  bondholders,,  and  ap< 
peiOses,  nevertheless,  by  the  express  t^rips  of. 
the  mortgage,  the  entire  mortgage  debt  be> 
came  due  and  damandable  tvon  default,  and 
It  is  conceded  by  the  appellant  that  thereup- 
on the  association  became  the  trustee  or 
agent  of  the  holders  of  the  bonds  "to  enforce 
the  security  given  for  their  protection."  One 
of  the  securities  provided  for  the  protectioD 
of  the  bondholders  was  the  sinking  fund  to 
be  created  by  the  monthly  payment  to  the 
association  as  trustee  of  Ot»  snma  of  $16.67 
and  $7JiO.  Thwefore  when,  npon  default, 
the  assodation  became  the  trustee  and  agent 
of  the  holders  of  the  bonds  "to  enforce  the 
security  given  for  their  protection,"  there  is 
no  reason  why  the  appellees  riiould  not  have 
been  given  credit  for  the  amount  In  the  sink- 
ing fund  in  the  hands  of  the  association 
available  for  the  payment  of  the  bonds. 

In  Huston  v.  Ditto,  20  Md.  306,  Chief  Judge 
Bowie  said  there  were  three  kinds  of  Judg- 
ments recognized  by  our  courts,  viz.:  Inter- 
locutory Judgments,  final  and  effective  Judg- 
ments, and  Judgments  which  were  final  but 
not  effective,  and  he  qootes  the  statement 
in  Evans'  Pr.  3S9: 

"A  judgment  by  confession  is  not,  in  our  prac- 
tice, considered  an  interlocutory  Judgment. 
*  *  *  The  confession  is  considered  as  an  ad- 
mission of  the  whole  claim,  unless  it  is  made,  as 
it  frequently  is,  on  terms.  The  terms,  what- 
ever they  may  be,  are  in  Uiat  case  reduced  to 
wrlthig  and  given  to  the  clerk,  who  inaott  them 
in  his  memorandum." 

ICr.  Poe  stiites  that  a  final  and  effective 
Judgment  was  one  where  "nothing  remained 
to  be  done  to  establish  both  the  llaUllty  of 
the  defendant  and  its  precise  extent,"  and 
be  gives,  as  examples  of  Judgments  that  were 
final  but  not  ^active  until  the  precise 
amount  of  the  plalntHTs  dalm  was  ascer- 
tained^ 
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'  "A  judgment  by  confession  for  the  plaintiff 
withoat  Bpeclfjing  th«  amount;  a  jndgment  by 
confession  for  the  plaintiff  'on  ternis  to  be 
Bled' ;  and  a  Judgment  for  the  plaintiff  tw  so 
mnch  aa  A.  B.  shall  say  is  due."  2  Po»,  P>  & 
P.  i  357. 

But  he  says  In  section  367A  tliat  since 
the  Act  of  1864,  c.  811  (section  18,  art.  26, 
of  the  Code  of  1912),  "our  common-law  Jndg- 
lAenta  are  simply  of  two  kinds,  Interlocutory 
and  final." 

[I,  S]  Judgments,  like  mortgages,  may  be 
taken  as  collateral  security  tor  an  existing 
indebtedness,  or  as  security  for  future  ad- 
vances. Mr.  Poe  says  that  When  a  Judgment 
is  "entered  for  either  of  these  purposes  an 
e^cpress  written  agreement  should  be  filed  la 
the  case,  to  show  the  precise  character  and 
object  of  the  Judgment  and  prevent  subse- 
quent controversy,"  and,  we  may  add,  as  sug- 
gested in  Svans'  Practice,  siipra,  the  sub- 
stance  of  the  agreement,  or  at  least  a  refer- 
ence to  It,  should  be  Inserted  by  the  clerk  In 
his  laemorandum.  2  Foe's  P.  &  P.  |  401; 
Neldig  v.  Whiteford,  29  Md.  183,  184;  Rob- 
Inson  V.  Con.  Real  Estate  Co.,  S5  Md.  105. 

In  the  case  at  bar  tbo  Jndgment  by  confess 
slon  which  the  appellant  attempted  to  Iiave 
entered  was  a  final  judgment  determining 
the  extent  of  the  appellees'  liability  as  of  the 
date  thereof  to  be  the  amount  of  the  prin- 
cipal oC  the  bonds;  whereas,  the  applica- 
tion, mortgage,  t>onds,  and  declaration  indi- 
cated that  the  appellees  were  entitled  to  cred- 
its not  allowed  la  the  Judgment.-  If  the  Judg- 
ment was  intended  merely  as  collateral  se- 
curity for  whatever  sum  should  be  found  up- 
on a  proper  accounting  to  be  due  the  aisso* 
elation  as  the  trustee  and  agent  of  the  hold- 
ers of  the  bonds,  there  should  have  been  an 
agreement  filed  and  a  memorandum  in  the 
Judgment  to  be  entered  to  that  effect. 

The  appellant  contends  that  the  entry  of 
the  judgment  as  proposed  would  not  have 
exposed  the  appellees  to  the  danger  of  any 
injustice  to  them,  because,  U  the  associa- 
tion had  attempted  "to  collect  the  whole 
amount  of  the  Judgment  without  crediting 
the  amounts  which  had  been  paid  Into  the 
association,,  the  court  of  law  had  adequate 
and  ample  powers  to  prevent  that  from  being 
done."  The  power  of  the  court  In  which  a 
Judgment  is  obt^ned  to  compel  the  entry 
of  proper  credits  thereon,  whether  the  de- 
fendant was  entitled  to  the. credits  before  or 
after  the  Judgment  was  entered,  is  recognized 
in  Huston  v.  Ditto,  supra,  and  Gorsuch  v. 
Thomas,  57  Md.  3.34.  But  the  existence  of 
such  power  furnishes  no  ground  for  entering 
the  Jndgment  by  confession  referred  to  In 
this  case.  On  the  contrary.  If  the  court 
would  have  compelled  the  association  to  cred- 
it the  amounts  paid  to  it  before  attempting 


have  the  Jndgment  entered  when  It  appear^ 
from  the  declaration  and  papers  in  the  case 
that  the  plaintiff  was  not  entitled  to  a  Judg- 
ment for  the  amount  named  in  the  order  of 
counsel. 

[4]  It  follows  from  what  bias  tieen  said 
that  the  court  below  properly  refused  to  en- 
ter the  judgment  by^  omfesslon. 

[S]  In  regard  to  the  judgment  in  favor  of 
the  defendants  for  costs,  it  is  only  necessary 
to  say  that  the  application  and  Iionds  author- 
ize the  association  as  trustee  In  case  of  de- 
thuXt  to  pursue  such  methods  for  the  collec- 
tion of  the  debt  as  were  provided  in  the 
mortgage.  The  mortgage  did  not  authorize 
the  association  to  maintain  a  suit,  for  the 
use  of  the  holders  of  the  bonds.  In  tt  court  of 
law  for  the  amount  due  on  the  iMDdB.  Ttie 
case  was  on  the  docket,  and  as  the  court 
below  properly  refused  to  have  the  Judgment 
by  confession  entered,  In  the  absence  of  an 
order  of  plaintiff's  counsel  to  enter  the  case 
dismissed,  the  defendants  were  entitled  to  a 
judgment  for  costs. 

Order  and  Jndgment  of  the  conrt  l>eIow  af- 
firmed, with  costs. 


RAFFERTT  v.  BUTLEB.    (Na  31.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1919.) 

1.  ElvioBRCE    «E9442(6)— Pabol  Coht&act  of 

SaUE—PbO  VISION  FOB  COKPIXTKNE88. 

Where  contract  for  sale  of  automobile  pro- 
vides that  the  contract  "comprises  the  entire 
contract  pertaining  to  this  purchase  and  no 
other  agreement  of  any  kind,  verbal  under- 
standing or  promise  whatsoever,  will  t>e  recog- 
nized," buyer  will  be  estopped  from  alleging  a 
different  consideration  from  Uiat  set  ont  in  the 
contract. 

2.  CONTBACTB     4=»148— MebGEB  OF  PbiOB  NE- 
GOTIATIONS. 

The  written  instrument  is  the  final  con- 
summation of  the  contract,  and  all  conversa- 
tions and  stipulations  between  the  parties  pro- 
ceeding or  accompanying  the  execution  of  it  are 
to  be  regarded  aa  merged  in  it. 

8.  Evidence    «=»419(13)  —  Pabol  Contbact 

or  SaI*— CONSIDEBATION. 

Where  written  contract  for  sale  of  automo- 
bile recited  a  money  consideration,  parol  evi- 
dence was  inadmissible  to  prove  that  in  fact 
seller  had  agreed  to  take  secondhand  automobile 
aa  part  of  tlie  oonsideratioa  instead  of  money. 

Appeal  from  Baltimore  Oty  Court ;  Henry 
Duffy,  Judga 
"To  be  officially  reported." 


Action  by  John  P.  Raflerty  against  Robert 
W.  Butler,  trading  as  the  Bntler  Motor  Com- 
pany.   Defendant's  demurrer  to  declaration 

to  collect  the  Judgment,  there  is  greater  rea- 1  sustained,  and  from  Judgment  on  the  demur- 
son  why  the  court  should  have  refused  to  J  rer,  plaintiff  appeals.    Affirmed. 

As»Por  other  cases  see  same  topic  and  KBT-NUHBER  in  all  Ker-Numbered  DICMt*  sad  Indexes 
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Argned  btfore  BOYD,  C.  X,  andBRI8CX)B, 
PATTISON,  and  URNESl,  J3. 

« 

George  B.  Hobinaon,  ct  Baltimore,  tor 
ai>pe]laDt 

George  S.  Xoet,  of  Baltliiiore  (Niles, 
watt.  Barton  &  Morrow,  ot  Baltimore,  on 
the  brief),  for  app^lee. 

BBISGOE,  J.  Tbis  mlt  was  bron^^t  by 
the  plaintiff  against  tbe  defendant,  in  the 
Baltimore  dty  eoort,  to  recorer  damages  for 
an  alleged  brea<ih  of  a  omtract,  tor  tbe  sale 
of  a  Fbrd  touring  car. 

At  the  trial,  the  defendant's  demurrer  to 
tbe  dedaratloD  was  snatained,  with  leave  to 
ameod.  The  plaintiff  declined  to  amend,  and 
from  a  Judgment  on  the  demurrer  in  favor  of 
tbe  defendant  for  coets,  this  appeal  has  been 
taken. 

[1]  The  contract  was  in  writing,  and  is 
set  out  In  full  in  the  declaration.  It  provides, 
in  BQbstance,  for  the  sale  of  a  Ford  autCHno- 
Mle  car  at  the  price  of  I860,  plus  freight  and 
dellTery  charges  of  $21.26.  A  deposit  of  $26 
In  cash  was  made,  at  the  time  of  the  con- 
tract, and  the  plaintiff  agreed  to  pay  the 
balance  and  accept  delivery  of  car,  within 
48  hours  after  being  notified  it  was  ready. 

l%e  contract  also  contained  a  clause  that 
the  agreement  between  the  parties  "com- 
prises the  entire  contract  pertaining  t»  this 
purchase  and  no  other  agreement  ot  any 
kind,  verbal  understanding  or  promises  what- 
soever, will  be  recognized." 

The  declaration  also  avers  that  although 
the  contract  itself  stipulates  that  the  con- 
tract price  for  the  car  was  $380,  the  real  and 
true  conslderatl<m  was  the  payment  of  the 
gvaa  of  $25  at  the  time  the  contract  was  signed, 
and  thereafter  the  sum  of  $135  in  cash  and 
the  delivery  of  the  plaintiff's  old  or  second- 
hand Pord  truck  or  car  to  the  defendant, 
jfbUix  be  was  to  accept  as  the  balance  of  the 
purchase  price,  namely,  the  sum  of  $200. 

The  failure  of  the  defendant  to  accept  the 
Ford  truck  or  car  as  a  part  of  the  purchase 
price  Is  alleged  and  relied  uprai  as  a  breach 
of  the  contract,  and  forms  the  basis  of  tbe 
suit.  It  would  seem  to  be  dear,  under  the 
vedal  clause  of  the  contract  Itself,  apart 
frcMD  any  legal  proposition  Involved,  that  the 
plaintiff  would  be  estc^ped  in  this  case  from 
alleging  a  dlffer^xt  omslderatlon  from  that 
set  out  in  tbe  written  contract,  as  Is  sought  to 
be  done  in  this  casa  The  seventh  clause  of 
the  written  omtract  provides  that  the  con- 
tract itself  contained  the  entire  agreement  la 
relation  to  the  purchase  and  no  other  agree- 
ment of  any  kind,  verbal  understanding, 
or  prwnises  whatsoever  would  be  recognized. 

[21  Tbe  mle  of  law,  la  too  well  settled  to 


be  now  disturbed,  that  the  written  instrument 
la  Cbe  final -consununaitlaD  of  the  contract,  and 
all '  conversations  and  sttpulationa  between 
tbe  parties  preceding  ot  accompanying  the 
executlMt  of  it  are  to  be  regarded  as  merged, 
in  it  The  written  contract  must  be  accepted, 
to  express  the  final  lotentloa  of  the  pazttes. 
The  general  rule  is  thus  stated  in  27  Cyc. 
1136: 

"When  a  contract  is  reduced  to  writing,  the 
presumption  is  that  the  entire  actual  agree- 
ment of  the  paTtiea  is  contained  in  it ;  and  pa- 
rol evidmce  as  to  their  negotiations  or  con- 
versations prior  to  ita  execution  is  not  admia- 
slble  to  vary  or  explain  it."  Greenleaf  on  Evl- 
denee.  I  275 ;  Scott  v.  B.  ft  O.  B.  R.  Co.,  93 
Md.  475,  49  AtL  827 :  Fowler  v.  Pendleton,  121 
Md.  297,  88  AU.  124. 

[3]  In  this  case  the  an[>ellant  alleges  a 
parol  agreement,  entirely  different  from  tbe 
terms  of  the  written  contract,  and  seeks  under 
it  to  compel  tbe  appellee  to  accept  in  trade 
an  old  or  secondhand  Ford  truck  or  car,  in- 
stead of  the  money  conslderatioii  of  $360,  plus 
freight  and  delivery  charges,  set  out  and 
provided  in  the  written  contfact  In  other 
words,  he  sets  up  a  written  contract  redtlng 
a  money  consideration,  and  seeks  to  vary  and 
contradict  its  terms  by  introducing  Into  it  by 
parol  evidence  some  other  and  a  different 
conslderatloD,  and  to  compel  the  other  party 
to  the  contract  to  accept  it  The  contention, ' 
thus  made,  cannot  be  maintained.  In  17  Oyc. 
010,  It  is  said,  and  supported  by  authority, 
that: 

"The  atatement  in  a  contract  of  sale  as  to  the 
price  paid  or  to  be  paid  by  the  purchaser  is  an 
essential  part  of  the  contract,  and  hence  It  can- 
not be  varied  or  contradicted  by  parol.  A  con- 
tract of  sale  is  also  conclusive  as  to  the  time, 
mode,  and  terms  of  payment,  and  cannot  be. 
varied  or  contradicted  as  to  tfaeae  matters  by 
parol." 

The  decisions  of  this  court,  in  I/asear  v. 
Union  Bank,  52  Md.  78,  36  Am.  Rep.  3SS,  and 
liBwder  V.  Mackie  Grocery  Co.,  97Md.  1, 54 
Atl.  634,  62  Ia  R.  A.  795,  are  sufficient  to  sus- 
tain these  legal  propoaltlcms. 

There  are  cases  which  hold  that  the  con- 
dderation  expressed  in  a  contract  may  be  in- 
quired into  when  fraud,  mistake,  or  accident 
are  alleged,  or  where  tbe  consideration  is 
merely  a  recital  or  in  the  nature  of  a  receipt, 
and  is  not  an  essential  part  of  the  contract, 
but  the  present  case  does  not  fall  or  corae 
within  any  of  the  exceptions  to  the  general 
rule,  stated  and  established  by  tbe  uniform 
decisions. 

For  the  reasons  stated,  tbe  ruling  of  tbe 
court  below  ufxin  the  demurrer  will  be  sus- 
tained, and  the  Judgment  affirmed. 

Judgment  affirmed,  with  costs. 
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STATB;  to  Use  of  STDMPF  «t  aL  v.  BAI/TI- 
MORE)  ft  B.  SntiEiCTRIC  RTS.  CO.  et  aL 

(No.  26.) 

(Court  of  Appeab  of  Maryland.    Jan.  14,  1919.) 

1.  Smrr  Railboads  «=3SIS(2)  —  Opkkatior 
— Appucabiutt  of  Statutes— "Run  Owi.t 
Upon  Rails  or  Tbaokb." 

.  Acts  1016,  c.  637,  pertaining  to  motor  vehi- 
cles except  such  as  "run  only  npon  rails  or 
tracks,"  keld  inapplicable  to  steam  or  electric 
railroads;  it  being  impossible  for  snch  rail- 
roads to  comply  with  the  proTisions  of  the  law 
of  the  road  provided  for  in  part  6, 1 163. 

2.  Stbeet  Railboads  4=999(11)  —  Cbossiho 
AcoiDENn  —  DoTT  or  PKiiaoir  C^bobbiso 
Tbaok. 

If  Acts  1916,  c.  687,  pt  6,  {  163,  par.  3, 
requires  motorman  of  electric  railway  to  ring 
bell  ui>on  approaching  an  intersecting  road  with 
obstructed  view,  such  duty  would  not  relieve 
person  approaealng  track,  from  duty  of  observ- 
ing reasonable  precautions. 

3.  NkOLIGENC*         «=982    —     "OONTBIBtJTOBT 

Nkoliokncb.". 
"CJontribntory  negligence^'  assumes  the  ex- 
istence of  negligence,  and  is  such  negligence  on 
the  part  of  the  plaintiff  as  directly  contributes 
to  the  injury. 

[I!d.  Kote^-Por  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Series,  Contrib- 
utory N«gUgence.l 

4.  StBEET  RAILKOADS  «=>g9(ll)— OBSTBTTOT- 
ED     VlKW    —    DUTT    TO    STOP,    LoOK,    AN0 

LiISTEN. 

Where  the  view  or  sound  of  an  approadilng 
train  or  car  is  obstructed,  greater  caution  is  re- 
quired of  a  person  approaching  a  crossing,  and 
he  should  stop,  look,  and  listen  before  attempt- 
ing to  cross  die  tracks. 

5.  Stkebt  RAII.B0AD8  «=399(11^Ihjott  at 
Csossiira  —  CoirrBiBTTTOBT  NKeuoxRos  — 
Look  and  Listen. 

Automobile  driver  approaching  track,  where 
view  of  track  was  obstructed,  without  stopping 
to  look  and  listen  for  an  approaching  car  before 
crossing,  was  guilty  of  contributory  negligence. 

Appeal    from    Circuit    Cionrt,    Baltimore 
County;    Wm.  H.  Harlan,  Jndge. 
"To  be  officially  reported." 

Action  by  the  State  of  Maryland,  to  the 
nse  of  Ada  Stumpf  and  others,  against  the 
Baltimore  &  Belalr  Electric  Railways  Com- 
pany and  another.  Judgment  for  defendants^ 
and  plaintiffs  appeal.    Affirmed.. 

Argued  before  BOTD,  O.  J.,  and  BRISGOB, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  OONSTABIiE,  JJ. 

Vernon  Cook,  of  Baltimore,  for  appellants. 

Tbos.  H.  Robinson,  of  Belalr  (Elmer  J. 
Cook,  of  Towson,  on  the  brief),  for  appellee 
Baltimore  &  Belalr  Electric  Rys.  Co. 

Joseph  C.  France,  of  Baltimore  (PhlUp  S. 


Ball  and  J.  Pembroke  Tbom,  both  of  Bal- 
timore, on  the  brief),  for  appellee  United  Rys. 
&  Electrtc  Co.  of  Baltimore. 

THOMAS,  J.  The  accident  which  resnlted 
In  the  death  of  Charles  C.  Stumpf  and  wbicb 
gave  rise  to  this  suit  for  the  nse  of  his  widow 
and  children,  occurred  on  the  24th  of  Septem- 
ber, 1917,  at  the  intersection  of  Harford 
road  and  German  lane,  two  of  the  pnbUo 
roads  of  Baltimore  county. 

The  deceased  and  his  family  lived  with  his 
brother-in-^aw,  Charles  E.  Weaver,  on  Ger- 
man lane,  about  seven-eighths  of  a  mile  east 
of  Harford  road,  and  on  the  momlns  of  the 
accident  he  and  his  brother-in-law  lett  tbelr 
home  about  6  o'clock  in  an  automobile  de- 
scribed as  "a  five  passenger  Overland,"  to  go 
to  their  work  In  Baltimore  city.  The  de- 
ceased was  operating  the  car,  and  the  route 
they  iw<^>osed  to  take  was  along  Gernum  lane 
to  Harford  road  and  down  Harford  road  to 
the  dty. 

The  defendants  (iterated  a  sbigle-track 
electric  railway  on  Harford  road,  and  the 
track,  which  was  of  a  T-rall  constmctlcMi,  was 
located  on  the  east  side  of  the  road  and  east 
of  the  driveway,  so  that  in  order  to  leacb.  the 
driveway  the  deceased  had  to  cross  the 
defendants'  track.  At  the  crossing  the  space 
between  the  rails  of  the  tradi  was  011ed  In. 
and  the  crossing  was  smooth.  There  was  a 
house  oa  the  southeast  comer  of  Barford 
road  and  German  lane^  which,  according  to 
the  evidence  adduced  by  the  plaintiffs,  when 
you  approach  Harford  road  on  German  lane 
from  the  east,  obstructs  the  view  of  the  rail- 
way track  south  of  the  crossing.  But  this 
evidence  further  shows  that  the  house,  which 
fronts  on  Barford  road,  is  14  feet  from  the 
east  rail  of  the  track,  and  it  appears  from 
the  photographs  offered  in  evidence  and  ex- 
hibited at  the  argumMit  in  this  court  that 
after  you  pass  the  line  of  the  house  there 
is  a  dear  view  of  the  track  from  German 
lane  for  a  long  distance  south  of  the  crossing. 

Mr.  Weaver  testified  that  he  and  the  de 
ceased  knew  that  the  cars  were  "coming 
along  there";  that  be  had  his  head"  as  far 
for^-ard  as  he  "could  against  the  glass"  to 
see  If  he  could  see  or  hear  a  car  "coming 
down  the  road";  that  they  slowed  down 
"very  mudi"  at  the  crossing  so  that  they 
could  stop  if  they  saw  any  reason  to  do  so: 
but  that  they  "heard  nothing  and  saw  noth- 
ing," and  continued  across.  He  further  tes- 
tified as  follows: 

"Q.  Now,  Mr.  Weaver,  tell  what  else  yon  did. 
if  anything,  at  that  time?  A.  I  looked  forward. 
Q.  What  did  Mr.  Stumpf  do?  A.  I  looked  for- 
ward to  see  if  I  could  see  or  hear  a  car,  and  I 
could  not,  and  Mr.  Stumpf  changed  the  ma- 
chine into  the  second  gear  and  blew  his  bom 
three  or  four  times.  It  was  a  Klaxton.  I  had 
it  put  on  because  it  was  loud.  Q.  Did  you  see 
anything  coming  on  Harford  road?    A.  Not  a 


tsoVoT  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  DtsetU  and  Index** 
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thing.  Q.  Did  70a  hear  anTthtaiK?  A.  No.  Q. 
Hen  what  did  ;oa  do  after  blowing  the  horn? 
A.  We  continued  to  go  on  one  way,  and  just 
as  we  approached  the  trade  we  were  struck  by 
this  car." 

He  also  stated  that  tli^  were  very  daw  tor 
the  tratA  when  he  saw  the  car,  that  tbe  car 
was  about  elgbt  or  ten  feet  from  tiiem,  and 
tliat  In  order  to  ran  ba<^ward8  yoo  have  to 
stop  the  car  and  reverse  tb«  gear.  Other  evi- 
dence was  crfFered  by  the  plalntiflB  tandlng  to 
show  that  the  electric  car  was  ninnlng  at  the 
rate  of  betwerai  25  and  80  miles  an  hoar,  and 
that  the  motorman  did  not  ring  the  bell  as 
the  car  approadied  the  crossing.  At  tlie 
close  of  the  plaintiffs'  testimony  the  case  was 
withdrawn  from  the  Jnry,  and  tills  appeal  Is 
from  the  Judgment  In  £Lvor  of  the  defendants. 

In  1886,  Chief  Judge  Albey,  speaking  for 
this  court,  said: 

'  "The  rule  is  now  firmly  established  in  this 
state,  as  it  is  elsewhere,  that  it  is  negligence  per 
ee  for  any  person  to  attempt  to  croes  tracks  of 
a  railroad  withont  first  looking  and  listening 
for  approaching  trains;  and,  U  the  track  in 
both  directions  is  not  fully  in  view  in  the  im- 
mediate approach  to  the  point  of  intersection 
of  the  roads,  due  care  would  require  that  the 
party  wishing  to  cross  the  railroad  track  should 
stop,  look,  and  listen,  before  attempting  to 
cross."  P.,  W.  &  B.  R.  R.  Ck).  v.  Hogeland,  66 
Md.  149,  7  AH.  106,  59  Am.  Rep.  1S9. 

And  In  the  later  case  of  Brehm  v.  P.,  B.  & 
W.  B.  Ca,  114  Md.  302.  79  AU.  592,  Chief 
Judge  Boyd,  said : 

"It  is  now  thoroughly  established  In  this  state 
that  if  the  view  be  obstructed  it  is  the  duty  of 
a  traveler  to  stop,  look,  and  listen  before  at- 
tempting to  cross  a  railroad." 

In  the  case  of  Gllck  v.  Gumb.  &  W.  EUea 
By.  Co.,  124  Md.  808,  92  AtL  778,  where  the 
rale  stated  was  ai^Ued  to  a  collision  between 
an  dectilc  car  and  an  automobile,  and  where 
the  court  held  that  since  the  Introdnctlon  in 
-common  use  of  automobiles  there  was  even 
greater  reason  for  a  strict  adherence  to  the 
role,  the  conrt  said : 

"In  the  case  at  bar  the  evidence  produced  by 
the  plaintiff  is  to  the  effect  that  as  he  approach- 
ed the  crossing  the  car  bam  obstructed  bis  view 
of  the  trade  beyond  the  crossing.  He  did  not 
at  any  point  stop  to  look  and  listen  for  a  car, 
but  attempted  to  rush  over  the  crossing  at  the 
speed  of  eigbt  or  ten  miles  an  hour.  If  he  bad 
stopped  hia  car  at  or  near  the  track,  he  could 
bave  seen  the  approaching  car  and  thus  avoided 
the  injuries  complained  of.  Or  if  he  had  re- 
duced the  speed  of  his  car  and  kept  it  under 
Budi  control  as  would  have  enabled  him  to  stop 
it  as  soon  as  be  saw  an  approaching  car  the 
Collision  would  not  have  happened.  Having 
failed  to  ezerdse  these  precautions,  it  is  clear 
that  his  own  negligence  directly  contributed  to 
the  acddenL" 

Counsel  for  the  appeUante  admits  that  the 
failure  of  the  deceased  to  exercise  the  pre- 
cautions required  of  him  by  the  decisions 


r^erred  to  would  be  a  caaftitAe  bar  to  the 
right  ot  the  i^alntUts  to  recover  but  for  the 
provisions  of  the  Act  of  .1916^  0.  687,  which, 
he  insists,  dianged  the  previously  established 
rule  applicable,  to  such  cases. 

The  act  in  (iuestl<«  purports  In  its  title  to 
be  a  revision  of  the  laws  of  ttie  state  iDeir- 
talning  to  motor  vebldes,  and  to  contain 
aduitlonal  provisions  relating  thereto.  Sec- 
tion 134  dedaies: 

"Whenever  the  term  *motor  vdiide'  is  used  in 
this  subtitle,  except  when  othervdse  expressly 
provided,  it  shall  be  taken  to  indude  all  vehi- 
cles, indoding  motor  bicydes  or  motorcycles, 
propelled  by  any  power  other  than  muscular, 
power,  except  sudi  vehides  as  run  only  upon 
rails  or  tracks.!* 

And  part  6,  |  163,  of  the.  Act,  under  the 
subtitle  "Rules  of  the  Road,"  provides  as 
follows : 

"All  vehicles,  when  bdng  driven  upon  the 
highways  of  this  state,  upon  meeting  othera 
shall  tarn  to  the  right  of  the  center  of  the  high- 
way so  as  to  pass  withont  interference,  and  in 
rotmding  carves  shall  keep  as  far  to  the  right 
of  the  road  as  reasonably  possible;  and  any 
vehide  overtaJting  another  going  in  the  same 
direction  ahall  pass  to  the  left  of  the  vehicle  so 
overtaken,  provided  the  way  ahead  is  clear  of 
approaching  traffic,  and  that  no  vehide  shall 
pass  another  from  the  rear  at  the.  top  of  a  hill 
or  on  a  curve  where  the  view  ahead  is  in  any- 
wise obstructed ;  any  vehide  ao  overtaken  shall 
promptly,  upon  signal,  turn  as  far  as  reasonably 
possible  to  the  right  in  order  to  allow  free  pas- 
sage <»  the  left.  At  the  intersection  of  public 
highways  all  vehicles  shall  keep  to  the  right  of 
the  center  of  such  highways,  and  dose  to  the 
right-band  side  of  the  road  when  turning  to  the 
right,  and  pass  to  the  right  x>f  the  center  of  audi 
intersection  when  turning  to  the  left 

"AU  vehicles  about  to  turn  from  the  road  up- 
on which  they  are  traveling  into  any  intersect- 
ing road  shall  gradually  reduce  their  speed  to  a 
point  not  exceeding  twelve  miles  an  hour  for  a 
distance;  of  not  less  than  twenty-five  feet  be- 
fore beginning  to  make  sudi  turn,  and  where  the 
view  of  the  intersecting  road  is  obstructed,  pre- 
serve such  reduced  rate  of  Q>eed  until  the  turn 
has  been  completed. 

"AU  vehicles  shall  have  the  right  of  way  over 
other  vehicles  approaching  at  intersecting  roads- 
from  the  left,  and  shall  give  right  of  way  to 
those. approaching  from  the  right. 

"Any  person  operating  any  vehicle  in  a  man- 
ner contrary  to  any  of  the  provisions  of  this 
section  shall  be  deemed  guilty  of  a  misdemean- 
or, and  upon  conviction,  subject  to  a  fine  of  not 
more  than  twenty-five  dollars  for  each  first  of- 
fense." 

[1]  Apart  from  the  fact  that  the  deflnltlon 
of  motor  vehicles  contained  In  the  act  ex- 
cludes velilcles  run  only  "upon  rails  or 
tracks,"  it  is  quite  anwrent  tliat  it  would  be 
impossible  for  those  operating  a  steam  or  elec- 
tric railroad  to  comply  wl^  the  provisions 
of  the  Rules  of  tbe  Road,  and  that  these 
rules  do  not  apply  to  them. 

[2,  3]  The  appellants  do  not  contend  that 
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the  Bales  of  tlie  itoad  nntained  in  the  act 
require  the  inotonnan  on  an  riectrio  car  to 
stop  or  slow  doiwn  bis  car  as  he  approacbes 
a  crowing,  bnt'they  Insist  that  the  third  para- 
graph of  the  rales  imposes  upon  an  electric 
railway  company  the  burden  of  Iiavlng  the 
motorman  on  its  car  "ring  his  bell  when  he 
approaches  an  intersecting  road  where  his 
view  is  obstructed  on  his  right-hand  side." 
The  obvious  answer  to  this  contentloo  to 
that  assuming  that  it  is  -the  duty  of  a  motor- 
man  to  ring  his  bell  under  such  circumstanc- 
es, and  that  the  railway  company  would  be 
chargeable  with  negligence  for  Ills  failure  to 
do  so,  that  would  not  relieve  a  party  attempt- 
ing to  cross  a  railway  track  from  the  duty  of 
observing  reasonable  precautions  necessary 
for  his  own  protection  and  for  the  protection 
of  those  traveling  on  electric  cars.  "Contrib- 
utory negligence"  assumes  the  existence  of 
negligence  on  the  part  of  the  defendant,  and 
is  such  negligence  on  the  part  of  the  plain- 
tiff as  directly  contributes  to  the  injuries 
complained  of  and  disentitles  him  to  recover. 
In  the  case  of  Md.  Central  B.  B.  Uo.  y.  Neu- 
beur,  62  Md.  391,  this  court  said : 

"The  tttiA  of  the  railroad  itself  is  the  sig- 
nal of  danger  to  all  those  Bl>out  to  cross  it; 
and  travelers  crossing  the  rails  are  bonnd  to 
exerdse  reasonable  care,  having  regard  to  tJte 
nature  of  the  crossing,  for  their  own  safety  and 
protection.  Tliey  should,  in  all  cases,  before 
proceeding  to  cross,  carefully  look  and  listen, 
to  ascertain  whether  a  train  is  approaching; 
and  the  failure  on  the  part  of  those  in  charge 
of  the  train  to  give  the  usual  or  required  sig- 
nals, such  as  the  blowing  of  the  whistle  or  the 
ringing  of  the  bell,  will  not  excnse  or  justify 
the  traveler  on  the  country  roads  in  attempting 
to  croBs  a  railroad  track  without  the  exercise 
of  that  reasonable  precaution,  of  looking  and 
listening  for  the  approach  of  a  train.  And  if 
the  experiment  is  made,  without  sadi  precau- 
tion, the  party  acts  at  his  peril;  and  in  de- 
fault of  this  precaution,  if  an  accident  occurs 
by  a  coIKgion  with  a  passung  train,  the  traveler 
must  be  held  to  have  so  far  contributed  to  his 
own  misfortune  as  to  preclude  him  the  right  to 
recover  against  the  railroad  company." 

[41  As  We  have  said,  where  the  view  or 
sound  of  an  approaching  train  or  car  is  ob- 
structed greater  caution  is  required  of  a  per- 
BOa  approaching  the  crossing,  and  he  should 
st(9,  look,  and  listen  before  attempting  to 
cross  the  tradts.  So  that  if  we  were  to 
adopt  the  appellants'  construction  of  the 
Kules  of  the  Boad,  viz.,  that  they  do  not  re- 
quire those  In  charge  of  an  electric  car  to 
slow  down  or  atop  at  a  road  crossing,  but  do 
impose  upon  them  the  duty  of  ringing  a  t>en 
as  they  approach  the  crossing,  it  would  not 
alter  the  rule  of  reasonable  care  on  the  part 
of  persons  crossing  the  tracks  of  a  steam  or 
suburban  electric  railway.  But,  as  we  have 
already  stated,  the  purpose  of  the  act  of  1916, 
and  the  provisions  of  the  Bules  of  the  Boad, 
clearly  indicate  that  they  were  not  Intended 


to  apply  to  ckrn  operated  on  tra(^  of  Elec- 
tric or  steam  railways. 

The  cases  to  which  we  have  referred  deal 
with  steam  railroads,  and  with  suburban 
and  Interurban  ele<^ic  railways  gach  as  the 
defendants  (verate.  Glide  v.  Comb.  &  W. 
Elec.  By.  Co.,  supra.  Where  electric  cars  are 
operated  on  the  crowded  streets  of  a  city, 
due  care  on  the  part  of  the  railway  company 
demands  a  greater  degree  of  care  and  cantion 
on  the  part  of  those  in  charge  of  the  car. 

[6]  It  follows  from  what  has  been  said  that 
the  deceased  In  attempting  to  (axMS  the  track 
of  the  defendants  without  Bt(w>lng  at  a 
point  on  German  lane,  where  he  would  have 
had  a  view  of  the  track  for  a  Icmg  distance 
below  the  croesing,  to  look  and  listen  for  an 
approaching  car,  was  guilty  ot  oontrlhutory 
negligence,  and  that  there  was  therefore  no 
error  in  the  ruling  of  the  court  below  with- 
drawing the  case  from  the  Jury.  In  this  view 
of  the  case  it  is  not  necessary  to  consider  the 
other  exceptions;  for,  even  If  the  evidenre 
excluded  had  been  admitted,  it  would  not 
have  rdleved  the  conduct  at  the  deceased  of 
Its  negligent  character. 

Judgmort  affirmed,  with  coBt& 


SMITH  T.  BALTIMOBE  TEDST  CO.  et  aL 
(No.  18.) 

(Court  of  Appeals  of  Maryland.    Jan.  14,  1919.) 

Wjxls  4s>462  —  CoNSTBncnoN  —  SufPLTma 

WOKDS. 

Befor*  court  can  supply  words  in  construc- 
tion of  a  will,  it  must  not  only  plainly  appear 
from  face  of  will  that  words  intoided  to  be  used, 
which  testator  supposed  he  had  used,  were  omit- 
ted, but  it  must  also  appear  with  equal  certain- 
ty what  particular  words  were  those  omitted, 
and  it  is  immaterial  that  a  failure  to  insert 
words  will  produce  a  state  of  partial  inte8ta<7. 

Appeal  from  (Circuit  Court  of  Baltimore 
City ;  Morris  A.  Soper,  Judge. 

Bill  by  the  Baltimore  Trust  (Company  and 
Henry  C.  Kennard,  trustees,  against  Isabelle 
R  Smith  and  others,  asking  for  a  construc- 
tion of  part  of  a  wllL  Fr<»n  a  decree  coq- 
strulng  the  will,  the  named  defendant  ap 
peals.    Affirmed. 

Argued  before  BOXD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  UBNBB,  STOCK- 
BBJDOB,  and  CiONSTABIiB,  JJ. 

Charles  F.  Stein,  of  Baltimore  fRldiard 
B.  Preece  and  Frank  B.  Welsh,  Jr.,  both  of 
Baltimore,  on  the  brief),  for  appellant. 

John  Watson,  Jr.,  and  Joseph  S.  G<dd8mitti, 
both  of  Baltimore,  fbr  appellees. 

PATTISON,  J.  By  his  wUl  execnted  on  the 
15th  day  of  July,  1886,  James  B.  Clayton,  aft- 


^EsFor  otber  cues  see  same  topic  and  KBT-NUUBBR  In  all  Ker-Numbared  Dtgeats  and  ladczts 
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er  making  eertftln  beqoests  td  Miss  WeUiam, 
of  England,  who  afterwards  became  his  wife, 
tnd  after  proridlng  f (»  the  release  of  a  mort- 
gage agalnat  bit  atiat,  M:Hi.  Tweedy,  dlTlded 
the  rest  and  residue  of  Us  estate  in  two 
equal  parta.  One  of  these  parts  he  derlrnd 
and  bequeathed  onto  the  appellees  the  Balti- 
more Trust  ft  Onarantee  Oompanr  and  Hoirjr 
C.  Kennard,  In  trust  for  his  sister  Nannie 
Clayton.  The  othw  part  he  devised  and  be- 
queathed to  said  trustees.  In  trust  tot  bis 
three  aonts,  Mary  Aime  Smith,  Bllzabeth 
Margaret  Mamdng,  and  CeHna  Frances 
Tweedy. 

In  respect  to  the  trust  cveated  for  the  bene- 
ft  of  bis  sister,  the  wUl  directs  his  trustees: 

"To  pay  the  net  Income  detfyed  from  one-half 
thereof  to  my  rister  Nannie  Clayton  for  and 
daring  the  time  of  her  nataral  life  and  from 
and  immediately  after  her  death  to  pay  said  in- 
come in  equal  portions,  to  my  aunts  Celina 
Frances  Twe<dy,  Elixabetb  Margaret  Manning, 
and  Mary  Anne  Smith,  for  and  during  the  term 
of  their  respective  lives.  •  *  •  K  either  of 
my  said  aunts  should  die  leaving  children  then 
her  portion  of  said  income  and  the  portion  of 
the  corpus  of  my  estate  from  which  said  income 
is  derived  shall  go  to  and  become  the  absolute 
property  of  anch  children.  Bat  if  either  of  my 
■aid  aunts  ahould  die  leaving  no  children,  then 
her  portion  of  said  income  shall  be  paid  to  her 
surviving  sister  or  sisters  during  their  respective 
lives  vith  remainder  of  the  corpus  out  of  iohich 
laid  income  i$  derived-  to  the  children  of  suck 
survivor  or  tvrvivore  per  ttbrpet.  If,  however, 
niy  sister  Kannie  Clayton  should  die  leaving 
ddldren  these  devises  over  to  her  aunts  and 
their  children  shall  be  void  and  the  one-half  of 
my  estate  out  of  which  her  income  ia  derived 
•hall  go  to  her  children  absolutely." 

The  will  then  provides : 

"As  to  the  other  half  of  the  net  income  de- 
rived from  said  rest  and  residue  I  request  and 
direct  my  said  executors  and  trustees  to  pay  it 
over  in  equal  shares  of  one-third  to  each  of  my 
aunts,  Celina  Frances  Tweedy,  Elizabeth  Mar- 
garet Manning,  and  Mary  Anne  Smith  tOr  and 
dnring  the  term  of  their,  respective  lives.  Upon 
the  death  of  eitheii  of  my  said  annts  leaving 
children,  then  a  portion  of  the  corpus  of  my 
estate  equal  in  value  to  that  from  which  the 
inconfe  payable  to  said  aunt  for  life  had  been 
derived  ahall  be  transferred  to  such  children  per 
stirpes.  If  any  of  my  said  aunts  shall  die  leav- 
ing no  children  then  the  portion  of  the  net  in- 
come of  my  estate  jNiyable  to  such  aunt  for  life 
shall  be  divided  equally  between  my  surviving 
aants  for  their  respective  lives.  •  *  *  If  at 
the  death  of  any  of  my  said  aunts  without  chil- 
dren •  •  •  there  be  one  a«nt  surviving  and 
the  children  of  a  deceased  aunt,  then  the  sur- 
viving aunt  shall  receive  daring  life  one-half  of 
the  income  payable  to  such  childless  deceased 
aunt  and  the  corpus  from  which  the  other  half 
of  the  income  is  derived  shall  go  to  the  children 
of  the  deceased  aunt  who  died,  leaving  children. 
it  my  sister  Nannie  Clayton  should  survive  all 
of  my  said  aunts  and  thpn  die  leaving  no  chil- 
dren or  descendants  in  the  direct  Hue,  it  is  my 
will  and  I  hereby  direct  that  the  corpus  of  my 
estate  oat  of  which  the  portion  of  the  Income 


payable  to  her  is  derived  to  be  tratasferred  to  the 
children  of  my  said  aunts  per  stirpes,  the  chil- 
dren of  a  deceased  diild  to  take  the  parent's 
share," 

James  B:  Clayton  died  on  or  about  the 
ISth  day  of  June,  1902,  survived  not  only 
by  his  wife,  Alice  Clayton,  and  his  sister, 
Nannie  Clayton,  both  of  whom  are  now  liv- 
ing, but  also  by  his  said  three  aunts,  all  of 
whom  have  since  died.  Elizabeth  M.  Man- 
ning died  on  March  23, 1906,  leaving  children 
and  graudchildrent  of  a  deceased  child  sur- 
viving her.  Mary  Anne  Smith  died  on  the 
30th  day  of  July,  1906,  leaving  children  sur- 
viving her,  one  of  whom,  Isabelle  E.  Smith, 
is  the  appellant  in  this  case.  The  last  sur- 
viving aunt,  Celina  Frances  Tweedy,  died 
in  the  month  of  February,  1917,  without 
child,  children,  or  descendants  In  the  direct 
line  ' 

The  bill  In  this  case  was  filed  by  the  ap- 
pellees, trustees  aforesaid,  asking  for  a  con- 
struction of  that  part  of  the  will  creating 
the  trust  estate  for  the  benefit  of  the  aunta, 
that  they  may  be  guided  and  controlled  there- 
by In  the  disposition  of  the  one-sixth  part 
of  the  "rest  and  residue"  of  the  testator's 
^tate  from  which  the  Income  payable  to  Mrs. 
Tweedy  was  derived.  It  Is  claimed  by  the 
appellant  that  upon  the  death  of  her  aunt, 
Mrs.  Tweedy,  the  portion  of  the  corpus  of 
the  estate  from  which  the  ipoonse- payable 
to  her  had  been  derived  passed  under  the 
will  to  the  children  of  her  deceased  sisters, 
Mrs.  Manning  and  Mrs.  Smith,  respectively. 

It  will  be  seen  from  the  provisions  of  the 
wUl  that  the  Income  derived  from  oue-hAlf 
of  the  "rest  and  residue"  of  the  testator's 
estate  was  to  be  paid  in  equal  parts  to  his 
three  aunts  for  and  during  the  period  of  their 
respective  lives,  and  upon  the  death  of  ei- 
ther of  them  leaving  ohildrea  the  portion  of 
the  corpus  of  the  estate,  equal  in  value  to 
that  froin  which  the  income  payable  to  her 
had  been  derived,  should  be  transferred  to 
such  children. 

Elizabeth  M.  Manning  was  the  first  to  die. 
She  left  children  and  grandchildren,  children 
of  a  deceased  ciiild,  and  under  the  provisions 
of  the  will  the  portion  of  the  corpus  of  the 
estate  from  which  the  income  payable  to  her 
was  derived  passed  to  them.  Mary  Anne 
Smith  next  died.  She  also  left  children, 
and  to  them  passed  the  portion  of  the  estate 
from  which  the  Income  payable  to  her  had 
been  derived.  Mrs.  Tweedy,  who  was  the 
last  to  die,  left  no  children  or  direct  descend- 
ants surviving  her,  and  the  question  Is  to 
whom  Shan  be  transferred  the  portion  of  the 
testator's  estate  from  which  the  Income  pay- 
able to  her  bad  been  derived. 

The  will  contains,  flrstt,  a  provision  that — 

"If  any  of  my  said  aunts  should  die  leaving 
no  children,  then  the  portion  of  the  net  income 
of  my  estate  payable  to  such  aunt  for  Hfe  shall 
be  divided  equally  between  my  surviving  aonts 
for  their  respective  lives." 
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And,  second: 

"If  at  the  death  of  any  of  m;  said  aunts  with- 
out children  •  •  •  ^lere  be  one  aunt  surviv- 
ing and  the  children  of  a  deceased  annt,  then  the 
surviving  aunt  shall  receive  during:  Ufe  one-half 
of  the  income  payable  to  such  childless  deceased 
aunt  and  the  corpui  from  ichich  the  other  half 
of  the  inoome  is  derived  shall  go  to  the  ohildretv 
of  the  ieceated  aunt  who  died  leaving  children." 

It  will  be  seen  that  neither  of  these  provl- 
sious  meets  the  contingency  arising  in  this 
case.  The  flrst  deals  only  with  the  disposi- 
tion of  the  income  upon  the  death  of  any  one 
of  the  aunts  dying  without  children,  and  the 
contingency  provided  for  by  the  last  provi- 
sion Is  where  one  of  the  aunts  dies  leaving  a 
sister  and  the  children  of  a  deceased  sister 
surviving  her.  Tbla  last  provision  can  only 
apply  to  the  second  aunt  dying.  It  has  no 
application  to  the  dlsposiUon  of  the  corpus 
of  the  estate  from  which  the  income  payable 
to  the  last  surviving  aunt,  dying  childless, 
had  been  derived.  Consequently  there  Is  no 
express  provision  In  the  will  for  the  con- 
tingency happening  In  this  case. 

It  Is  not,  however,  contended  by  the  appel- 
lant that  there  Is  any  such  express  provision ; 
but  she  claims  that  such  was  the  Intention 
of  the  testator,  and  she  asks  that  words  be 
supplied  giving  effect  to  such  Intention. 

"Where  it  is  plain  that  the  testator  has  not 
expressed  himself  as  he  intended  and  supposed 
he  had  done,  anH  the  defect  arises  from  the 
omission  of  some  word  or  words,  and  where  it  is 
certain  what  parUcular  words  were  thus  omit- 
ted, they  may  be  £«ipplied  by  intendment.  But 
no  words  can  be  sVppUed,  so  long  as  there  is 
any  fair  ground  to  question  what  particular 
words  were  intended  \o  have  been  used.  What- 
ever may  be  the  general  intent  of  the  testator, 
if  it  does  not  appear  tlut  he  has  omitted  words 
intended  to  be  used,  it  is  not  competent  for  the 
court,  by  intendment,  to  reconstruct  the  will  to 
give  effect  to  such  intention."  Heald  v.  Beald, 
56  Md.  813. 

It  must  not  only  plaljily  appear  upon  the 
face  of  the  will  that  words  Intended  to  be 
used,  which  the  testator  supposed  be  had 
used,  were  omitted,  but  It  must  also  appear 
with  equal  certainty  what  particular  words 
were  thus  omitted. 

The  appellant  contends  that  the  words 
omitted  and  the  ones  which  the  testator  in- 
tended to  use  and  sui^>osed  he  had  used  are 
those  we  have  ItaUclzed  In  setting  out  the 
Clause  of  the  will  creating  the  trust  estate 
for  the  sister.  When  these  words  are  sup- 
plied, the  win  Is  made  to  read  as  follows : 

"If  any  of  my  aunts  should  die  leaving  no 
children  then  the  portion  of  the  net  income  of 
my  estate  payable  to  such  aunt  for  life  shall  be 
divided  equally  between  my  surviving  aunts 
•  •  ♦  for  their  respective  lives,  tnth  remain- 
der of  the  corpus  out  of  which  said  tncome  it  de- 
rived to  the  children  of  ««oft  survivor  or  sur- 
vivors per  stirpes." 


The  italldised  words  are  tbe  words  snp- 
pUed. 

It  was  only  upon  the  deatb  of  the  sister 
without  diUdr«i  that  any  interest  In  the 
trust  estate  created  for  her  benefit  passed 
either  to  the  aunts  or  thrir  children. 

The  situation.  In  respect  to  tbe  sister,  was 
quite  dllTerent  when  the  testator  came  to  dis- 
pose of,  at  the  death  of  the  aunts,  the  cor- 
pus of  the  trust  estate  created  for  their  bene- 
fit. It  was  known  to  him  tliat  his  sister 
might  be  living  at  such  times.  Tbe  corpus 
of  the  aunts'  estate  passes  to  their  diU- 
dren  when  they  die  leaving  children,  but  no 
disposition  Is  made  of  such  corpus  where 
they  die  leaving  no  (Children,  except  where 
the  second  aunt  dying  Mthout  children  is 
predeceased  by  an  aunt  dying  with  children, 
la  which  case  one-half  of  the  corpus  from 
whidh  she  derived  her  Income  passes  to  the 
children  of  8u<A  deceased  aunt 

It  cannot  be  said  that  because  of  this  pro- 
vision, or  from  any  general  plan  or  scheme 
of  his  in  the  disposition  of  his  estate,  it 
plainly  appears  that  It  was  the  intention  of 
tbe  testator  that,  upon  the  death  of  the  last 
surviving  annt,  dying  childless,  the  corpus 
of  the  estate  from  which  she  derived  her  in- 
come should  go  to  the  children  of  the  other 
aunt  or  aunts,  and  not  to  his  sister.  To 
have  preferred  hia  sister  to  his  cousins,  chil* 
dreu  of  the  aunts.  In  the  disposition  of  said 
corpus,  would  not  have  been  at  all  unnatural 
In  such  case.  Nor  does  the  fact  that  the 
children  of  the  aunts  w^re  to  reoelre  tbe 
corpus  of  the  trust  estate  of  tfale  sister  upon 
her  death,  followed  by  tbe  death  of  the  auuts. 
show  that  it  was  the  Intention  of  the  testator 
to  make  the  same  di^ositlon,  upon  the  death 
of  the  aunts,  of  the  corpus  of  the  estate 
Created  for  them,  when  at  such  time  the  sis- 
ter might  be  living,  or,  if  dead,  might  lesve 
children  or  descendants  to  take  tbe  same. 

The  contention  of  the  appellant,  we  think, 
is  fully  answered  by-  the  decision  of  this 
court  in  Henderscm  ▼.  Henderson,  131  Md. 
313,  101  AtL  603.  In  tJiat  case,  as  In  this, 
the  court  was  construing  a  danse  of  the  will 
dealing  with  "the  half  of  the  residue  of  tbe 
estate"'  of  the  testator,  and  we  there  said: 

"The  fact  tiiat  the  view  we  are  adopting  vill 
produce  a  state  of  partial  intestacy  is  bo  reason 
for  refusing  to  apply  the  terms  of  the  will  ac- 
cording to  their  plain  or  ordinary  meaning." 

Nor  should  we^  because  of  such  fact,  re- 
construct the  will  in  this  case  by  supplying 
words  that  are  not  plainly  fAkown  to  have 
been  Intended  by  the  testator  and  suiqxised 
by   him  to  have  been  used. 

The  will  of  James  B.  Clayton  failed  to  dis- 
pose of  the  portion  of  the  corpus  of  his  es- 
tate from  which  the  Income  payable  to  his 
aunt,  Mrs.  Tweedy,  had  been  derived,  and 
consequently  he  died  Intestate  as  to  same. 
It  being  a  one-sixth  part  of  tbe  rest  and  lesi- 
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doe  of  taUi  efltata.    Hence  the  decree  of  ttae 
lower  cotirt  wlU  be  afSrined. 

Decree  afanned ;  fbe  ooste  to  be  paid  eat 
of  said  one^lztb  of  the  eatatsb 


HAGERSTOWN  &  F.  RT.  CO.  t.  WmGEBT. 
(No.  39.) 

(Court  ot  ApWale  ot  Maryland.   Jan.  14, 1919.) 

1.  NEGuaiRCB  «=s>136(5>— EviDBWOB— Strm- 

CIENCT  TO  GO  TO  JtlKT. 

In  an  action  for  damaKea  for  negligence, 
tfacK  mnst  b«  evidence  legally  niffidemt  to  prore 
negligoice  and  to  eooneot  that  negUgenoe  with 
tbe  injury  before  a  court  ia  jostified  in  allowing 
the  caae  to  go  to  tiie  jury. 

2.  Carbikss  «=>287(4),  30S(8)— Pabsknqebs— 

BOABDIRO    OB  AUOHTmS  ISOK   CaXB— AS- 
SiaTAKCX. 

Ordinarily,  there  la  no  duty  on  the  part  of  a 
carrier  to  aaaist  passengers  in  boarding  or 
alighting  from  itEi  train  or  cars,  but  such  duty 
may  arise  from  special  drcumstances,  such  as 
the  preaence  ot  aome  imnatial  clanger  or  difficul- 
ty from  the  place  or  'means  afforded  for  alight- 
ing or  the  oonditiona  under  which  the  party  is 
required  to  aligl^  which  matters  are  reasonably 
apparent. 

a  Casbiebs   «=3318(3)— iNJxmT  to  Pasmn- 
GEBs— Negliokht  Condition  or  CaBt-Bvi- 

DENCE. 
Evidence  as  to  the  negligence  of  a  street 
railroad  company  in  having  a  running  board  of 
its  car  at  an  unusual  height,  alleged  as  cause 
of  passenger's  injury  while  alighting,  held  not 
sufficient  to  prove  negligence. 

Appeal  from  Circuit  Court,  Washington 
County;    M.  L.  Keedy,  Judge. 

Action  by  Carrie  O.  Wingert  against  the 
Uageratnwn  &  Frederick  Hallway  Company,  a 
corporation.  Judgment  ,for  plaintiff,  and 
defendant  appeals.  Judgment  reversed,  with- 
ont  a  new  trial. 

Argued  before  BOXD,  0.  J.,  and  BBIS- 
UOIS,  THOMAS,  PATTISON,  URNEB, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Alexander  Armstrong  and  Frank  G.  Waga- 
man,  boOx  at  BaKerstowa,  for  appellant. 

Henry  H.  Keedy,  Jr.,  ot  Hagerstows  (Al- 
bert J.  liong,  of  Hageratown,  on  the  brief), 
for  appellee. 

PATTISON,  J.  TUB  la  an  appeal  from  a 
Judgment  recovered  by  the  appellee,  Oarrie 
O.  Wingert,  against  the  appellant,  the  Hagera- 
town tt  Frederick  Railway  Company,  for 
personal  Injuries  snstidned  by  her  in  alight- 
ing from  tbe  defendant's  oar,  upon  Washing- 
ton street.  In  Hagerstown,  resulting  from 
the  allied  negligence  of  the  appellant  cor- 


pontlnn:  (1)  la  tbe  use  of  a  car  having  tts 
footboard  of  a  "dangerous,  onusual,  and  ex- 
traordinary distance"  above  tbe  ground  or 
street:  (2)  in  not  providing  for  the  plaintiff 
a  step  or  some  other  proper  object  to  assist 
the  plaintiff  in  stuping  or  allgbtlng  frcnn 
said  car  or  footboard  to  the  street  b^ow ;  (3) 
In  not  warning  th*  plaintiff  of  tbe  alleged 
excessive,  .dangerous,  and  extraordinary 
bai^t  ot  the  car  step  above  the  street;  and 
(4)  In  not  assisting  the  plalntUt  in  alighting 
from  the  car. 

■me  plaintiff,  at  the  concludmi  of  tbe  case, 
offered  five  prayers.  Of  these,  the  first,  sec- 
ond, fourth,  and  fifth  were  granted.  The 
third  was  refused.  The  defendant  offered 
nineteen  prayers.  Its  first,  second,  third, 
ninth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  eiBhte«ith  were  reject- 
ed. Its  fourth,  fifth,  slxtih,  seventh,  tenth, 
sixteenth,  seventeenth,  and  nineteenth  prayers 
wwe  granted,  and  Its  eighth  prayer  granted 
as  modified. 

Tbe  defendant  excepted  to  the  rulings  ot 
tbe  court  In  granting  the  plaintiff's  first. 
third,  and  fifth  prayer,  and  in  rejecting  Its 
seconid,  third,  ninth,  eleventh,  twelfth,  fif- 
teentb,  and  elghteentb  prayer.  This  is  the 
only  exception  found  In  tbe  record. 

[t]  Tbe  defendant's  first  prayer  asked  the 
court  to  Instruct  the  jury  that  there  was  no 
legally  sufficient  evldrace  entitling  the  plain- 
tiff to  recover.  This  prayer,  we  have  said, 
was  refused. 

A  numbw  of  tlines  has  this  court  said  that 
there  most  be  evidence  legally  sufficient  to 
prove  negligence  and  to  connect  that  negli- 
gence with  the  injury,  before  a  court  Is  jus- 
tified in  allowing  a  caae  to  go  to  the  jury. 
Baltimore  ft  Torictown  Turnpike  Road  y. 
Cason,  72  Md.  8S0,  ao  AtL  113:  Callis  v.  Unit- 
ed BaUway  ft  Electric  Co.,  428  Md.  411,  97 
AtL  716;  and  other  cases.  There  are  cases, 
however,  where  the  proof  of  the  Injury  has, 
under  certain  clxcmnstances,  raised  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier.  B.  ft  O.  Railroad  Ga  ▼.  State,  use 
of  Mahon,  68  Md.  144  But  this  case  does  not 
come  within  that  class  of  cases. 

The  car  used  on  this  oceaMon  and  the  one 
in  which  tbe  plaintiff  was  riding  was  what  Is 
known  as  an  open  summer  type  car,  with  run- 
ning boards  and  steps  extending  along  Its  en- 
tire length.  The  passengers  made  their  exit 
by  stepping  from  the  car  to  tbe  running  board 
and  then  to  the  st^  below  and  from  tbe  step 
to  tbe  ground  or  street  The  accident  occur- 
red on  tbe  evening  of  the  26th  ot  June,  1916, 
between  10  and  11  o'clock.  The  car  stopped 
at  a  point  on  West  Washington  street  in  Ha- 
gerstown at  or  near  the  public  square  azid  in 
front  of  Hoffman's  dry  goods  store.  This 
was  in  what  is  known  as  the  "Great  White 
Way"  of  Hagerstown. 


«=3For  other  cases  see  wme  t*sia  sad  KBT-NirMBBR  In  all  Ker-Numbered  Dlgeeta  and  Indexes 
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tsmfam  H.  Royaolds,  a  policeman  «(  that 
ttrwn,  testified  that  on  June  26,  1918,  he  was 
In  charge  of  the  White  Way  light.  The  lower 
lights  were  turned  off  at  11  o'clock ;  the  top 
lights  were  left  on  until  daylight  in  the  morn- 
ing. One  of  these  White  Way  poles  stands 
right  In  front  of  the  door  of  HoflCman's  store. 
That  pole,  like  all  the  others,  has  three  lights. 

Other  witnesses  who  testified  expressed 
some  douht  as  to  all  of  the  lights  being  on  at 
the  time  of  the  accident;  but  Mrs.  Wingert, 
the  plaintiff,  testified  that,  as  she  approached 
the  square,  she  noticed  her  daughter  stand- 
ing in  front  of  Hoffman's  store,  thus  showing 
that  the  street  was  sufficiently  lighted,  not 
only  for  her  to  see,-  but  to  recognize  her 
daughter  standing  in  front  of  the  store,  some 
distance  away.  The  street  at  this  point, 
which  was  paved  with  vitrified  brick,  was  <m 
a  lerel  with  the  top  of  the  car  rail. 

The  court  below.  In  granting  the  defend- 
ant's fifth  prayer,  held  there  was  no  evidence 
In  the  case  legally  sufiiclent  to  entitle  the 
Jxtry  to  find  that  the  defendant  was  guilty 
of  any  negligence  in  the  failure  to  furnish 
the  plaintiff  with  any  movable  step  to  assist 
her  in  alighting  from  said  car  and  in  the  fail- 
ure of  the  employes  of  the  defendant  to  assist 
said  plaintiff  in  alighting  therefrom.  This 
was  a  proper  ruling  upon  the  evidence  of- 
fered. 

[2]  Ordinarily,  there  is  no  duty  on  the  part 
of  a  carrier  to  assist  passengers  in  boarding 
or  alighting  from  its  train  or  cars.  See  cases 
cited  in  note  to  LoulsvlUe  &  Nashville  Rail- 
road Co.  V.  Ellen  Dyer,  48  L.  R.  A.  (N.  S.)  816. 

The  duty,  however,  to  assist  passengers  off 
and  on  trains  and  cars  may  arise  from  spe- 
cial circumstances,  as  when  there  Is  some  un- 
usual danger  or  difficulty  from  the  place  or 
means  afforded  ^or  alighting,  or  the  condition 
under  which  the  party  Is  required  to  aUght, 
or  otherwise,  makes  It  reasonably  apparent 
at  the  time  that  difficulties  or  dangers  attend 
the  act  of  alighting.  Note  to  Lonisville  & 
Na^ville  B.  R.  Co.  v.  Ellen  Dyer,  supra. 

In  the  case  before  us,  we  find  no  unusual 
danger  or  difficulty  arising  from  the  condition 
of  the  party  or  the  place  where  the  plaintiff 
was  to  allt^t  from  the  car  or  the  means  af- 
forded her  of  alighting  or  otherwise  that 
were  apparent  to  the  defendant  or  its  agents 
that  made  it  their  duty,  to  assist  her  from 
the  car,  or  of  which  she  should  have  been 
warned  or  notified.  Therefore  the  sole  re- 
maining act  of  negligence  charged  against 
the  defendant  is  the  use  of  the  car  with  the 
footboard  or  step  of  the  alleged  dangerous 
distance  above  the  ground. 

IS]  The  plaintiff  offered  several  witnesses 
who  testified  that  they,  on  different  occasions 
in  getting  on  the  train,  had  heard  others  com- 
plain in  the  presence  of  the  conductor  about 
the  step  being  so  high  and  that  they  could 
hardly  get  on  the  car.     One  of  these  was 


asked  by  the  couasel  for  the  plalntur,  "Did 
you  make,  any  comiilaint  to  any  of  fbe  opera-, 
tors  6r  a^y  of  the  officials  of  tlie  Hagerstown 
&  Frederick  Railway  Cbmpaoy,  in  reference 
to  the  difficulty  in  getting  on  and  off  that 
car?"  and  she  replied,  "Not  seriously,  jok- 
ingly I  did  In  way  to  ridicule  the  car." 

Mr.  Long,  one  of  the  counsel  for  the  plain- 
tiff, testlfldd  ttmt  he  measured. the  car,  which 
was  car  No.  101,  at  Frederick  on  Tuesday 
Immediately  preceding  the  trial  of  the  case, 
and  that  from  Ms  measurement  It  was  22.8 
inches  from  the  top  of  the  lower  footboard 
to  tlie  top  of  the  rail.  His  measurement  was 
made,  aa  he  states,  with  a  "Western  Mary- 
land standard  tape  line."  He  also  measured 
car  No.  108,  which  measured  18  inches  from 
the  top  of  the  step  to  the  top  of  the  ralL 
This,  it  seems,  was  measur,ed  at  Hagerstown. 

Upon  the  cross-ezamiiiatlon,  he  stated  that 
101  was  In  the  car  bam  at  Frederick,  the  last 
car  In  the  barn,  clear  back  against  the  rear 
end  of  the  trade,  at  the  time  he  measured  It. 
"The  Interior  of  that  bam  is  not  paved.  It  is 
on  the  dirt"    He  was  then  asked: 

"Therefore,  when  you  gut  down  from  the  car 
yon  had  to  get  down  on  the  ground?  A.  The 
ground  was  not  over  an  inch  from  the  rail ;  the 
ground  was  levd  with  the  rail  Q.  The  dis- 
tance then  from  the  top  of  the  step  to  the  ground 
itself  would  have  been  about  an  inch  more  then  ? 
A.  I  did  not  measure  that.  I  take  it  as  about 
an  inch.  Not  mndi  oveir  an  inch,  if  it  was 
any."  ^ 

The  plaintiff,  st  that  time  a  resident  of 
Hagerstown,  on  the  morning  of  the  day  of 
the  accident,  went  to  Wllllamsport  In  one  of 
the  cars  of  the  defendant  company  and  re- 
turned in  the  evening  of  that  day  in  car  No. 
101.    She  testified  that;— 

"I  got  on  the  car  at  Williamsport  and  didn't 
notice  then  any  difference  between  the  height 
of  the  step  and  the  height  of  the  step  on  the  loop 
car,  because  I  was  assisted  on.  It  did  seem  a 
little  liigher,  but  I  was  assisted  and  couldn't 
tell.  I  don't  thinlr  I  got  on  the  same  kind  of 
a  car  to  go  over  to  Williamsport  as  I  did  when 
I  came  back,  but  I  cannot  tdl.  I  don't  know 
which  car  I  was  on.  I  was  not  accnatomed  fa> 
riding  on  the  ,car  at  Williamsport  The  car 
that  I  got  on  to  go  to  Williamsport  was  a  sum- 
mer ear,  a  big  summer  car,  with  two  steiw  lead- 
ing up  to  the  floor  of  the  car,  a  step  from  the 
ground  and  then  a  step  to  the  running  board 
and  then  into  the  floor  of  the  car,  just  like  the 
one  I  came  back  <m.  I  didn't  notice  the  height 
of  the  step  on  that  car.  In  leaving  Hagerstown 
my  daughter  was  with  me,  and  she  assisted  me 
on,  and  I  didn't  even  notice  the  height  of  the 
step  then." 

She  further  testified: 

"I  got  off  the  oar  at  Hagerstown  right  in 
front  of  Mr.  Hoffman's  dry  goods  store.  I  step- 
ped off  the  car  and  there  were  two  steps.  I 
first  stepped  on  one,  then  on  the  second,  and  I 
looked  down,  and  the  distance  didn't  seem  ao 
great,  and  as  I  stepped  .down,  my  toot  didn't 
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toach  the  gmanA,  and  I  had  to  leave  go  ol  the 
hand  hold  of  tiie  car,  and  I  felt  the  banes  cniah- 
ing  into  my  kmee,  and  natiA«Uj'  I  had  to  flaU." 

She  wa«  then  aske^: 

I  "Q.  nie  queatlon  is  how  the  height  of  the 

car  that  70a  came  from  Willlamsport  on  com- 
pares with  the  atep  on  the  cars  that  you  had 
been  accustomed  to  riding  on,  higher  or  lower, 
or  the  same?  A.  A  great  deal  higher  than  the 
one  on  the  Potomac  Street  Line,  as  I  never 
had  foond  any  diflScnlty  in  stepping  off.  1  first 
discovered  that  there  was  this  difference  in  step- 
ping off  the  evening  that  my  limb  was  broken. 
When  I  stepped  off  at  the  square,  my  hand  on 
the  rail,  I  was  looking  down  to  see  tiie  distance 
of  the  step.  In  stepping  from  the  car,  I  couldn't 
detect  the  distance  of  the  lower  step  down  to 
the  ground.  If  I  had,  I  would  have  used  more 
precaution  in  stepping  down.  ♦  •  •  I  step- 
ped on  the  first  step,  then  on  the  second  step, 
and  found,  in  stepping  to  the  ground,  the  step 
tras  so  great  that  could  hardly  make  it;  but  I  was 
too  far  down  to  'help  myself.  •  •  •  I  first 
discovered  that  &e  step  was  further  down  than 
I  imagined  aa  I  stepped  to  the  pavement,  and 
found  that  I  couldn't  reach  the  pavement." 

Tbe  plalntUTs.  daughter.  Miss  Florence 
Wingert,  wbo  was  stanaiDg  in  front  of  HoflT- 
man's  store  as  tbe  car  approached,  stated 
that— 

"WhMi  tiie  car  pulled  in  at  the  steppiog  place, 
I  looked  at  them  (her  mother  and  sister),  and 
saw  them  qet  off  tbe  car.  My  sister,  was  behind 
my  mother,  and  she  stepped  down  on.  the  first 
step  and  the  second,  and  went  to  step  down  to 
the  ground,  and  tbe  ground  appeared  too  far 
for  her  to  reach  the  ground,  and  she  let  go  the 
handhold  and  went  right  down  to  the  ground." 

Upon  cross-eKamlnation,  she  stated: 

"I  saw  my  mother  put  both  feet  on  the  top 
step  and  bottom  step,  step  oS  with  the  left  foot 
and  hold  with  the  right  hand.  I  don't  know 
what  she  was  doing  with  the  left  hand." 

George  M.  Hett.  a  surveyor  of  Braddock 
Heights,  produced  as  a  witness  by  the  de- 
Imdant,  testified  that — 

"Yesterday  I  made  measurement  of  car  No. 
101  of  the  Hagerstown  tt  Frederick  Railway 
Company.  I  measured  the  distance  from  the 
height  of  the  a'tep  on  a  level  with  the  track, 
and  did  ao  by  laying  a  straight  edge  across  on 
the  top,  and  measured  straight  up  tnn  the  top 
edge  of  the  step  to  the  top  raiL  I  used  a  steel 
tape  that  I  used  in  surveying.  The  distance,  as 
I  measured  it  on  top  of  the  step  on  car  101  to 
the  top  of  the  rail,  was  19  inches.  This  morn- 
ing I  measured  car  108,  that  is,  the  car  at  the 
old  bam  in  Hagerstown,  to  ascertain  the  height 
of  the  step  to  the  level  of  the  track.  I  meas- 
ured in  tJie  same  way,  and  found  the  distance 
there  from  the  top  of  the  step  to  the  top  of  the 
TaS  was  18^  inches." 

He  also  measured  eight  other  cars  of  the 
defendant  company,  all  of  which  had  run- 
ning boards,  and  tbe  distance  from  the  sur- 
face of  the  lower  step  to  the  surface  of  the 
lall  measured  as  follows,  to  wit:  Car  No.  SS, 


17%";  No.  79,  rP';  No.  78,  18*;  Nte.  84, 
aO%";  No.  86,  17";  No.  86,  19W,  No.  22, 
•JV';  No.  20,  20";   No.  102,  18". 

J.  B.  Ferguson,  a  civil  engineer,  R.  B.  Ets- 
ler,  engaged  In  rDanufacturlng  at  Hagers- 
town, Charles  B.  Hutzberry,  manager  of  the 
Jt^ostal  Telegraph  Company  at  Frederick,  C. 
M.  Hoffman,  timekeeper  for  the  Potoma£ 
Ume  &  Stone  Company  at  Middletown,  Isaac 
Welty,  a  laborer,  and  George  Orosbon,  a 
clerk,  both  of  Fifederlck,  tieslle  Blenninger, 
a  school  teacher  of  Braddock  Heights,  Martin 
Stockman,  a  farmer  near  Braddock  Heights, 
l>.  Bb  Stela,  master  mechanic,  and  Paul 
Smith,  superintendent  of  tbe  defendant  com- 
IMtny-r-^li  testified  tbat  they  also  measured 
car  No.  101  by  laying  a  straight  edge  across 
the  rails  and  measuring  from  it  to  the  top  of 
tbe  step,  and  that  it  measured,  aa  stated  by 
Ur.  Hett,  19  Inches  from  the  top  of  the  step 
to  the  top  of  tbe  rail  or  street-;  .and  most  of 
these  witnesses  testified  that  they  aJjso  meaa- 
ured  the  other  cars  of  tbe  company  mention- 
ed by  Hett  iu  his  testimony,  and  theljr  meas- 
urements practically  carresponded  with  thooe 
made  by  Hett,  given  above. 

Hr<  Stelu  further  testified  that  he  measur- 
ed oor  No.  101  on  the  same  day  that  it  was 
measured  by  idr.  Long,  while  it  waa  In  the 
same  position  In  the  bam,  and  stated  that 
tbe  surface  of  the  groand  betweea  the  traeks 
of  101  was  B  or  4  Incbea  below  the  top  of  tbe 
ralL  He  also  said  that  ear  Na  101  bad  been 
la  use  by  them  for  seven  or  eight  years,  tbat 
it  was  a  Jackson  ft  Sharp  make  of  car,  and 
was  bought  by  them  In  New  Tork. 

B.  W.  I>uncan  of  Brunswick,  Md.,  maiMiger 
of  the  Cumberland  &  Westernport  Bleotrlc 
lAne  Interurban  Ballway  running  from  Cum- 
berland to  Wesfeeraport,  testified  that  he  bad 
been  manager  of  said  company  for  more  tbsn 
two  years,  tbat  pdor  bo  tbat  time  he  was 
superintendent  of  the^Sedalia  Light  &  Trac- 
tion Company  for  two  years,  was  train  mas- 
ter for  tbe  St.  Jos^h  Ught,  Heat  &  Power 
Cempany  four  years,  and  conductor  and  mo- 
torman  ^bt  years  for  the  St.  Joseph,  Light, 
Heat  ft  Power  Company:  that  during  his 
connection  with  said  roads  he  had  occasion 
to  observe  the  height  of  ateps  of  summer  cars 
on  their  roads.    He  was  then  asked: 

"What  height  of  steps  was  used  on  those 
roads?  A.  Frc»D  17  inches  to  23  indies.  On 
two  cars  of  the  larger  seating  capacity  the  dis- 
tance was  22^  inches.  Q.  Was  there  in  gmeral 
use  on  those  roads  any  car  with  steps  19 
inches  high?  A.  Yes,  sir;  on  the  Sedalia  prop- 
erty there  were  eight,  I  cannot  say  how  many 
on  the  other  property,  operated  about  60  cars 
therfc" 

He  further  testified  tbat— 

"There  are  certain  mechanical  and  mgineering 
reasons  for  placing  the  steps  approximately  19 
inches  from  the  surface  of  the  rail  in  an  open 
summer  car.  One  reason  is  the  height  of  the 
wheels.  '  Yoar  car  body  has  to  be  above  the 
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wheels,  otherwise  your  car  body  over  the  wheel 
would  have  a  veiy  dangerous  covering  in  getting 
in  and  out  of  the  car;  people  would  naturally 
8tumble  orer  it,  and  a  journal  box  would  make 
it  very  dangerous.  The  height  of  the  wheel  of 
the  car  necessarily  raises  the  body  of  the  car. 
To  lower  the  body  of  the  car  and  to  retain  the 
height  of  the  wheel,  the  wheel  wonld  have  to 
go  op  into  the  body  of  the  oar  and  be  covered 
there,  and  that  covering  would  be  dangerous,  the 
step  coming  down  over  the  journal,  and  your 
journal  sticking  out,  your  step  would  have  to 
come  quite  a  way  out,  •  •  •  It  is  necessary 
to  have  the  step  dose  to  the  car  to  have  It  over 
the  journal  box,  and  that  position  then  requires 
a  height  above  the  journal  box  for  the  step." 

Upon  cross-ejtamlnatlon  be  stated  that 
there  was  no  connectioQ  between  the  Cum- 
berland He  Westemport  Railway  Company  and 
the  Hagerstown  &  Frederick  Railway  Com- 
pany. 

Robert  D.  Befton  of  Waynesboro,  manager 
of  the  C,  G.  St  W.  Railway  Company  for  about 
ten  years,  testifled  that  he,  during  his  con- 
nection with  that  company,  had  occasion  to 
obserre  the  hdght  of  the  lower  step  on  the 
open  summer  type  car,  and  had  made  obser- 
vations along  that  line  In  roads  other  than 
his  own.  He  said,  whenever  he  went  Into  a 
strange  town  and  rode  on  that  type  of  car, 
he  would  "invariably  measure  the  running 
board  distance  from  the  top  of  the  rail  to  the 
top  of  the  mnnlDg  board" ;  that  he  had  made 
these  measurements  In  Baltimore,  PottsviUe, 
and  other  places;  and  that  open  summer  type 
cars,  having  the  lower  step  a  distance  of  19 
inches  from  the  surface  of  the  rail,  are  in 
general  use  in  that  part  of  the  country.  He 
also  testified:  That  his  company  operated  a 
line  running  from  Blue  Ridge  to  Chambers- 
burg,  the  nearest  point  to  Hagerstown  being 
Shady  Grove,  about  tea  miles  away.  That 
the  height  of  the  lower  step  from  the  tc^  of 
the  rail  on  the  summ'er  cars  In  use  by  his 
company  is  between  18  and  10^  inches.  That 
the  cars  in  Pottsvllle  "ran  18  to  21  inches, 
nuiadelphia  ran  18  to  22  Inches."  He  did 
not  remember  the  measurement  of  those  in 
Baltimore,  but  he  thought  the  distance  was 
about  19  Inches.  That  these  cars  bad  been 
in  use  upon  his  road  for  about  seven  or  eight 
years.  That  the  controlling  stock  of  his  com- 
pany, since  December  1,  1917,  has  been  held 
by  the  defendant  company.  He  also  testifled 
that  the  handhold  upon  this  type  of  car  is 
at  the  end  of  each  side,  and  the  average  per- 
son should  be  able  to  hold  on  to  It  until  they 
alighted  upon  the  ground,  as  the  average  car 
Is  not  4  feet  high. 

ISdgar  Hem,  Instructor  of  motormen  for 
the  United  Railway  &  Electric  Company  of 
Baltimore,  whose  duty  it  is  to  operate  trol- 
ley cars  in  Baltimore,  with  some  few  lines 
running  out  on  suburban  roads,  and  who  had 
been  connected  with  that  company  a  little 
more  than  25  years,  testified  ttaatr- 


BSm  eompany  had  one  type  (summer  cm) 
"where  the  height  of  the  side  steps  from  the 
surface  of  the  rail  is  20  indies  and  the  body  17 
inches,  and  another  type  where  the  rails  are  19 
inches  and  the  steps  17  inches  from  the  body. 
All  of  the  summer  cars  operated  by  oar  com- 
pany in  Baltimore  and  suburbs  are  of  the  types 
which  I  have  just  mentioned,  with  the  steps 
either  19  inches  or  20  inches  from  the  surface 
of  the  rail.  Our  company  has  uaed  cars  of  this 
type  ajB  summer  cars  for  between  15  and  18 
years,  and  are  now  used  in  summer  time. 
*  *  *  On  our  cars  a  passenger  is  not  only  re- 
quired to  step  17  inches  from  the  ground  to  the 
step,  but  then  is  required  to  step  17  inches  from 
the  step  into  the  car.  The  experience  of  our 
eompany  with  that  type  of  car  is  that  they  have 
gotten  along  without  any  complaints  out  of  the 
ordinary,  and  without  any  accidents  only  due 
to  the  pecBons  slipping  or  getting  off  before  the 
car  stops,  something  of  that  sort."  And  during 
that  time  they  had  purchased  new  cars  to  re- 
new their  summer  equipment  of  practically  the 
same  type,  and  had  purchased  no  other  with  the 
exception  of  the  semiconvertible  car. 

Upon  cross-examination,  however,  he  tes- 
tilled  that  accidents  were  not  reported  to 
him. 

Joseph  m.  Wayne,  of  York,  Pa.,  enperlnteod- 
ent  of  the  York  Railway  Company,  wbldi 
is  engaged  In  hauling  passengers  and  freight 
on  trolley  cars  in  the  dty  of  York  and  York 
county,  with  about  90  miles  of  track,  testifled: 

That  he  had  held  the  position  of  superintend- 
ent of  that  road  for  nine  years.  "That  bis 
company  used  cars  with  the  lower  step  19 
inches  from  the  surface  of  the  rail.  That  they 
had  15  of  these  cars.  That,  in  addition  to  those 
15,  they  also  had  cars  wiQi  steps  of  approxi- 
mately that  height." 

He  further  said,  "We  haided  9,000,000  pas- 
sengers last  year  on  the  whole  system."  All 
accidents  were  required  to  he  reiwrted  to 
him.    He  was  then  asked: 

"Will  yon  state  what  the  experience  of  your 
company  has  been  with  reference  to  accidents 
due  to  injury  to  passengers  alighting  from  the 
lower  steps  of  said  cars  standing  still  at  the 
time  the  passengers  were  getting  off?  A.  I  can- 
not recall  any  accident  from  passengers  getting 
oS  open  cars  with  the  cars  standing." 

M.  A.  Pooler,  manager  of  the  Hagerstown 
ft  Frederick  Railway  Company  for  3%  years, 
and  prior  to  that  connected  with  the  Youngs- 
town  &  Sharon  Street  Railway  Company  and 
the  Mahoning  &  Shenango  Railway  &  Light 
Company,  companies  engaged  In  Uie  opera- 
tion of  electric  cars,  testifled  that — 

When  he  was  with  the  said  companies  he  was 
in  charge  of  railway  substations.  "They  l>*d 
in  operation  open  summer  cars  with  mnnin; 
boards  along  the  side.  I  know  the  height  of  the 
lower  step  from  the  ground  on  two  types  of  the 
cars  that  I  saw  there  in  use.  One,  a  lO-tonntip 
open  car,  had  a  step  18  inches,  and  the  other,  a 
15-tonnage  double-truck  car,  21  inches.  l%rr< 
were  six  can  of  the  latter  <fpe  in  opwatioa 
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irhen  I  waa  there,  anci  there  were  probably  12 
or  15  of  the  other  type.    I  wa»  there  fire  years." 

Vaul  Smith,  whom  we  have  said  was  ea- 
peflntendent  of  the  defendant  company,  teetl- 
fled  that  the  company  had  owned  car  No.  101 
seven  years,  eight  years  tie  coming  August, 
and  It  "will  be  fair  to  state  that  approximate- 
ly 100,000  passengers  a  year  have  been  carried 
on  that  car  during  the  seven  years  the  com- 
pany owned  It,"  and  "no  accidents  arising 
trom  the  height  of  this  sbe»  has  ever  been 
brought  to  my  attention,  althou^  I  was  the 
officer  of  the  company  to  receive  all  notices 
of  acddents  and  complaints." 

As  we  have  said,  the  sole  remaining  ques- 
tion under  consideration  is  whether  the  evi- 
dence offered  Is  legally  su£nclent  to  go  to  the 
Jury  as  tending  to  show  negligence  on  the. 
part  of  the  defendant  In  the  use  of  the  car 
with  its  steps  the  distance  from  the  ground 
disclosed  by  the  record  in  this  case.  There 
is  no  complaint  that  the  steps  were  out  of 
repair,  or  that  their  condifion  was  sncSi  as  to 
make  their  use  dangerous,  and  there  is  no 
erldence  that  the  distance  of  the  step  from 
the  ground  was  greater  than  the  exigencies 
of  the  business  and  the  operation  of  the  road 
required. 

The  evidence  of  those  familiar  with  ttie  op- 
eraticm  of  electric  roads  is  tb&t  such  con- 
Btrnction  is  necessary  in  order  to  avoid  oon- 
ditlons  dangerous  to  passengers  on  the  cars, 
and  the  evidence  of  the  plaintiff  shows  no 
other  method  of  construction  that  could  be 
adopted  by  which  the  height  of  the  steps 
might  be  lowered  and  the  conditions  pointed 
out  by  the  witnesses  referred  to  as  danger- 
ous to  passengers  be  avoided,  nor  Is  there  any 
evidence  that  any  accident  ever  happened  to 
any  one  In  the  operation  of  defendant's  road 
resulting  from  the  negligence  here  complain- 
ed of,  but,  on  the  contrary,  the  evidence 
shows  that  in  this  very  car,  which  had  been 
used  for  seven  years,  at  least  100,000  passen- 
gers— men,  women,  and  children — had  each 
year  ridden  without  injury  to  any  of  them 
resulting  from  die  negligence  complained  of ; 
and  it  may  be  further  added  that  during  all 
of  said  time  there  had  never  been  any  seri- 
ous complaint  made  In  reference  to  it  LafiSIn 
V.  Buffalo  4  S.  W.  E.  E.  Co.,  106  N.  X.  136, 
12  N.  E.  600,  60  Am.  Bep.  433.  Under  such 
circumstances,  how  can  it  be  properly  said 
that  the  defendant  was  guilty  of  negligence 
hi  the  use  of  said  car?  The  evidence  of  such 
negligence,  under  such  circumstances,  cannot 
be  found  in  the  fact  tliat  the  plaintiff,  in  her 
testimony,  states  that  she  had  to  let  go  the 
handhold  of  the  car  in  stepping  from  the 
step  to  the  ground.  If  she  grasped  the  hand- 
hold too  high,  audi  would  be  the  result;  but 
We  are  not  to  assume  that  she  could  not  have 
grasped  it  at  a  lower  point,  where  she  could 


have  made  the  step  without  breaking  her  b(fld 
thereon.  Or  it  might  have  been  that  she  used 
the  T\gbt  hand  when  she  could  have  used  the 
left  The  Inference  should  not  be  drawn  that, 
because  she  was  required  to  break  her  hold, 
the  handhold  upon  the  car  did  not  extend 
to  a  point  where  she  could  have  used  It  with 
safety  in  stepping  from  the  step  to  the 
ground. 

The  court,  we  think,  should  have  granted 
the  defendant's  prayer  asking  that  the  case 
be  taken  from  the  Jury  because  of  the  want 
of  evidence,  legally  sufficient,  to  show  negli- 
gence on  the  part  of  the  defendant  In  the  use 
of  said  car. 

We  will  therefore  reverse  tiw  Judgment 
below  without  a  new  trial. 

Judgment  reversed,  without  a  new  trial; 
appellee  to  pay  the  costs. 


SYMINGTON  et  aL  v.  STATE.  (No.  38.) 
(Court  of  Appeals  of  Maryland.    Jan.  14,  1919.) 
CKiMirrAi,  Law  <8=>1023(12)— Dkcihions  Ap- 

PEALABI.E— SCSPENDED  SEWTENCB. 

Order  suspending  sentence  and'  paroling  de> 
fendants  in  the  custody  of  parents  as  authorized 
by  statute,  where  defendants  are  minors,  is  not 
appealable;  no  final  judgment  having  been  en- 
tered in  view  of  suspension  of  sentence. 

Appeal    from    Circuit    Court,    Baltimore 
CTounty ;  Allan  McLane^  Judge. 
"To  be  officially  reported." 

W.  S.  Symington,  Jr.,  and  others,  were  con- 
victed of  a  misdemeanor.  The  court  sus- 
pended sentence  and  paroled  each  defendant 
in  &e  custody  of  his  father,  and  defendants 
ai^)eaL    Appeal  dismissed,  with  costs. 

Argued  before  BOTD.  C5.  J.,  and  BBISOOH, 
BURKE,  THOMAS,  PATTISON,  URNBR, 
and  STOCKBBIDGBy  JJ. 

Henry  H.  Dlnneen,  of  Baltimore  fW.  Stuart 
Symington,  Jr.,  of  Baltimore,  on  the  brlef)« 
for  appellants. 

PblUp  B.  Perlman,  Asst  Atty.  Gen.,  Ogle 
Marbury,  Acting  Atty.  Oen.  (Albert  C.  Ritchie, 
Atty.  Oen.,  and  George  Hartman,  Staters 
Atty.,  on  the  brief),  for  the  State. 

BURKEk  J.  The  appellants  were  convicted 
in  the  circuit  court  for  Baltimore  county 
upon  an  indictment  drawn  under  chapter  88 
o£  the  Acts  of  1892  codified  as  section  294, 
art.  27,  of  the  Code,  voL  3.  They  ffied  a  de- 
murrer to  the  indictment,  and,  this  being 
overruled,  they  filed  two  special  pleas.  Their 
first  plea  set  up  a  former  acaulttal  of  the  of- 
fense charged,  and  the  second  pica  allied 
that  they  had  been  once  In  Jeopardy  for  the 
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offense  for  •which  they  were  Indicted.  The 
state  dem-nrred  to  each  plea,  and  the  court 
sustained  the  demtirrer.  The  traversers  then 
pleaded  not  gnllty,  and  a  Jury  by  which  they 
were  tried  found  them  guilty.  The  court  sus- 
pended sentence,  and  paroled  each  one  of  the 
traversers  in  the  custody  of  his  fhther.  From 
this  action  of  the  court  this  appeal  is  taken. 
The  section  of  the  Code  under  wlildi  the 
court  acted  provides  that — 

"The  courts  may  suspend  sentence  generally 
or  for  a  definite  time,  and  may  make  such  orders 
and  impose  such  terms  as  to  costs,  recognisance 
for  appearance,  or  matters  relating  to  the.  resi- 
dence or  conduct  of  the  convicts  aa  may  be 
deemed  proper;  and  if  the  convict  is  a  minor, 
the  cqurta  may  also  make  such  orders  as  to  his 
detention  in  any  care  or  custody  as  may  be 
deemed  proper."     Article  27,  {  520. 

It  is  conceded  in  the  case  that  all  of  the 
appellants  are  minors,  and  the  court  had  the 
Tmdoubted  power  to  suspend  the  sentence 
and  iMirole  the  traversers  in  the  custody  of 
their  respectlye  fathers.  This  power  and 
discretion  are  not,  and  cannot  be,  questioned ; 
and,  having  exercised  this  discretion,  we  are 
of  opinion  that  no  appeal  will  lie  from  the 
order  appealed  from,  because  there  is  no  final 
judgment  entered  in  the  case  from  which  an 
appeal  could  be  taken.  The  statute  under 
whi(^  the  appellants  were  convicted  provides 
that  ihey  Bball  upon  convlctlMi  "be  fined  not 
less  than  fifty  nor  more  than  one  htmdred 
dollars,  or  be  imprisoned  In  the  county  or  dty 
Jail  or  the  penitentiary,  or  house  of  cor- 
rection, for  not  less  than  six  months  or  more 
than  four  years,  or  be  both  fined  and  impris- 
oned as  aioresaid,  in  the  discretion  of  the 
«ourt" 

Id  16  Goipss  Juris,  1265,  1286,  it  Is  stated, 
uptn  the  aattiorlty  of  numerous  cases  dted, 
that— 

"A  sentence  is  the  judgment  of  the  court  be- 
fore which  the  trial  in  a  criminal  case  is  had, 
formally  declaring  to  the  accused  the  legal  con- 
sequences of  the  guilt  which  he  has  confessed, 
or  of  which  he  has  been  convicted.  Briefly,  it 
is  the  judgment  against  the  accused.  •  •  • 
•In  ordinary  criminal  legal  parlance,  Judgment 
and  sentence  have  the  same  meaning,  and  in 
most  jurisdictions  there  is  no  distinction  between 
them,  but  under  some  statutes  the  sentence  is  dis- 
tinct and  independent  of  the  judgment  for  the 
purpose  of  appeal,"  etc. 

In  this  case  the  suspension  of  sentence, 
which  relieved  the  api)ellants  from  the  pen- 
alty prescribed  by  the  act,  was  in  legal  effect 
and  meaning  the  suspension  of  judgment, 
and,  where  there  is  no  sentence  or  judgment 
pronounced,  no  appeal  will  Ue.  Fleet  r. 
State,  73  Md.  xiv,  21  Atl.  367;  State  v.  Brew- 
er (N.  J.  Sup.)  59  Atl.  81. 

No  final  judgment  having  been  entered  in 
the  case,  the  appeal  must  be  dismissed. 

Appeal  dismissed  with  costs. 


OTIEIDLT  et  aL  ▼.  READING  TRUST  CO. 
et  al. 

(Sopreme  Conrt  of  Pennsylvania.    Oct  7, 1918.) 

1.  GUABDIAK    AND    WaBO   «=>3S— AUTHORITT 
— COMFBOIUSX. 

Guardian  appointed  by  orphans'  court  for  a 
minor  has  authority  to  execute  agreement  to 
compromise  litigation  involving  revocation  of 
trust  in  which  minor  was  named  as  beneficiary, 
where  such  agreement  has  been  approved  by  o^ 
phant'  court. 

2.  GlTARDIAN  AND  WaBD  9=>8— ApPOINTUSXT 

or  GuABDiAN— PsEviotrs  AppoiwnfKNT  or 

GuABDiAiT  Ad  LrrEU. 
Although  court  of  common  pleas  had  pre- 
viously appointed  as  guardian  ad  litem  for  a 
minor  beneficiary  under  a  trust,  in  a  matter  in- 
volving the  revocation  of  the  trust,  one  'who 
was  also  the  trustee  and  a  party  defendant,  it 
was  proper  for  orphans'  court  to  appoint  a 
guardian  ad  litem  to  represent  minor  alone. 

a   OOKPBOIUSK    AITD    SCTTUDIKfT    «=>19(3)- 

Aw  NULKSNT— Laches. 
Where  two  daughters,  beneficiaries  under  & 
trust,  signed  a  compromise  agreement  for  the 
settlement  of  a  litigation  to  annul  trust  agree- 
ment and  to  create  a  new  trust,  which  extended 
trust  period,  and  thereafter  idgned  an  agree- 
ment reforming  and  ratifying  original  agree- 
ment, and  'for  15  years  acquiesced,  with  foU 
knowledge  of  wliat  was  being  done  under  the 
agreements,  they  could  not  in  equity  urge  that 
agreements  be  declared  void,  because  the(y  had 
not  read  them,  as  they  were  guilty  of  lacbea, 
and  their  conduct  constituted  a  ratification. 

Appeal  from  Court  of  Common  Pleai 
Berks  County. 

Suit  by  Vstxy  S3.  O'ReiUy  and  others 
against  the  Beading  Trust  Company,  trustee, 
and  John  O'Reilly,  by  his  guardian  ad  litem, 
John  Keppelman,  to  annul  a  trust  agreement 
From  a  decree  for  plaintiffs,  defendants  ap- 
peaL  Reversed,  and  bill  ot  complaint  dis- 
missed. 

Argued  before  BROWN,  C  J.,  and  STEW- 
ART, MOSGHZISKBR,  FRAZBR,  WAL- 
LING, SIMPSON  and  FOX,  JJ. 

Isaac   Hiester  and   John   A.   Keppehnao, 
both  of  Reading,  for  appellants. 
E.  H.  Deysher,  of  Beading,  for  appellees. 

FOX,  J.  In  1881  Patrick  O'Reilly  died 
leaving  a  last  will  and  testament,  giving  his 
estate  to  his  wife  for  life,  with  the  re- 
mainder In  equal  parts  to  five  children.  In 
1889  John  F.  O'Reilly,  one  of  the  five  chil- 
dren, assigned  his  Interest  in  the  estate  to 
his  mother  to  secure  her  for  advances  to 
him,  and  directed  that  the  surplus  be  held 
by  a  trustee,  in  trust  to  pay  the  Income  to 
him  for  llfte,  and  then  to  his  wife.  If  living, 
with  the  remainder  to  his  children.    In  1890 
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the  widow  of  PMrtck  O'Reilly,  1»  order  to 
effect  a  setUentent  of  tfte  estate,  released  ber 
life  estate,  and  the  shere  ot  John  V.  O'SeUly 
tbns  became  snbjeet  to  the  terms  of'  the 
troat  In  1803  Catherine  (VReflly,  the  wid- 
ow, died,  leaving  a  will  and  creating  a  trust 
as  to  the  sarplns  ot  John  F.  O'BeQIy's  idiare 
In  accordance  with  the  trust  that  he  bad 
created,  and  also  creating  a  trast  for  his 
share  of  her  estate  ander  the  same  limita- 
tions, except  that  the  Interest  of  the  wife  of 
John  F.  O'Reilly  tn  her  estate  was  to  termW 
nate  upon  the  coming  of  age  of  yonngest 
cbUd  of  John  V.  O'Reilly.  Snbseqnently  the 
Beading  Tmat  C<»npany  was  made  the  tme- 
tee  for  both  tmsts,  and  In  the  estate  of 
Patrick  CReiUy  holds  tbe  sum  of  ^SSfiStXO, 
and  as  trustee  In  the  estate  of  Catbeifoe 
(VReUly  the  sum  of  965,270.69. 

In  1897  John  F.  O'ReiBy  concluded  tliat  he 
had  made  a  mistake  In  the  execution  of  his 
trust  and  executed  a  revocatlon,''ln  so  fttr  as  It 
related  to  his  share  In  his  father's  estata 
He  thereupon  filed  a  bill,  Is  which  his  wife 
Joined,  against  the  Reading  Trust  Company, 
as  trustee,  and  Ids  three  dilldren,  to  set 
aside  the  trust  which  he  had  declared.  One 
of  these  children  was  a  minor,  and  the  Read- 
ing Trust  Company  was  appointed  her  guard- 
ian ad  Stem.  A  demurrer  to  the  bill  was  fil- 
ed by  the  Reading  Trust  Company,  as  trus- 
tee and  guardian  ad  litem.  The  other  two 
daughters  being  of  age,  and  one  of  them 
married,  though  duly  serred,  entered  no  ap- 
pearance. Before  there  was  any  hearing 
upon  the  demurrer  filed,  a  compromise  of  the 
litigation  was  effected,  and  an  agreement 
was  executed,  signed  by  John  F.  0,'Reilly 
and  bis  wife,  by  the  two  daughters  who  were 
of  age,  and  by  a  guardian  appointed  by  the 
orphans'  court  of  the  daughter  who  was  a 
minor.  This  guardian  executed  the  agree- 
ment after  presentation  of  a  petition  to  the 
orphans'  court,  setting  forth  the  facts,  and 
the  court,  being  of  the  opinion  that  it  was 
for  tlie  Interest  of  all  parties  concerned  that 
the  compromise  agreement  should  be  execut- 
ed, authorized  the  guardian  to  assent  to  the 
agreement 

This  compromise  agreement  provided  that 
the  revocation  should  be  null  and  void  and 
that  a  trust  should  be  formed  upon  the  con- 
dition that  in  both  trust  estates  the  three 
daughters  should  hold  their  Interests  only  for 
their  respective  lives,  with  remainder  to  theit 
reqtectlve  children,  and  in  default  of  children, 
as  they  should  respectively  by  will  appoint. 
On  the  3d  day  of  April,  IfiOl,  John  F.  O'Reilly 
died.  The  youngest  daughter  had  attained  her 
majority  by  that  time,  and  the  second  daugh- 
ter was  married.  Under  the  original  trust 
created  by  Catherine  Cecilia  O'Reilly,  the 
Interest  of  the  mother  of  these  children  ex- 
pired upon  the  event  of  the  youngest  child 
coming  of  age,  and  the  mother  was  therefore 
no  longer  entitled  to  the  income  of  the  fund. 


TblB  faet  wba  ItDongjbf  to  ISiO' attention  al 
the  three  daughters  by  an  rmtlB,  who  sug- 
gested tUat  the  trust  agreement  be  nndlfled^ 
m  eiB  to-peimit  their  mother  to  enjoy  the 
income^  from  both  trust  estates  during  lier 
life.  Aecotdlngly,  on  the  Sd  day  of  May, 
1901,  an  agreement  was  drawn,  and  executed 
by  tlie  three  daughters,  Qatberlne  O'Reilly 
Kelly,  Elisabeth  O'Reilly  Mlahler,  and  Joan- 
na M.  O'Reilly,  in  which,  among  the  redtala^ 
are  cmitalned  these  paragraphs: 

"Whereas,  It  was  the  understanding  and  agree- 
ment by  and  between  aU  the  parties  to  the  afore- 
said agreement  [referring  to  the  agreement  of 
December  3,  1897]  and  one  of  the  conaldera- 
tioiia  thereunto  uoving  that  not  only  the  pay- 
ment of  the  principal  mentioned  In  said  last  will 
of  Cartberine  C.  0'B«il]y  should  be  postponed, 
bnt  also  that  the  interest  accruing  on  said  trust 
fund  should  be  paid  unto  Mary  E.  O'Reilly  aftr 
er  the  death  of  the  said  John  F.  O'Reilly  tot 
and  during  the  term  of  her  natural  life;  and 

"Whereas,  notwithstanding  the  positive  and 
distinct  agreement  by  and  between  the  parties 
to  the  agreement  tliat  the  interest  on  said  trust 
fund  should  b«  paid  by  the  trustee  duly  ap- 
pointed for  John  F.  O'Reilly  unto  Mary  E. 
O'Hsilly  for  and  during  the  term  of  her  natural 
life,  after  the  death  of  the  said  Jo];in  F.  O'Reil- 
ly, it  was  stated  in  said  agreement  in  para- 
graph second  as  follows;  'But  that  they  will 
receive  from  the  time  when  such  principal  sum 
would  otherwise  be  payable  to  them  respectively, 
and  in  lieu  of  the  principal  sums  the  net  inter- 
est and  proceeds  tiiereof;'  and 

"Whereas,  the  said  John  F.  O'Reilly  died  on 
the  3d  day  of  Afiril.  A.  V.  1891;   and 

"Whereaf^  for  the  purpose  of  correcting,  re- 
forming, and  maMng  right  said  agreement  in 
accordance  with  tlie  original  understanding  and 
intention    of   the    parties    to    said    agreement. 


The  agreement  then  provides  that  the  Read- 
ing Trust  Company,  as  trustee,  is  to  pay 
over  to  Mrs.  Mary  £2.  O'Reilly  during  the 
term  of  her  natural  life  the  riet  interest  and 
proceeds  of  said  fund.  After  the  execution 
of  tills  agreement,  and  in  accordance  witb 
its  terms,  the  Reading  Trust  Company  from 
1901  to  1916  paid  over  to  Mrs.  Mary  B. 
O'Reilly  the  net  Income  from  the  trust  funds. 
On  the  101*  day  of  July,  1916,  the  widow 
and  children  of  John  F.  O'Reilly  executed  a 
paper  revoking  the  trust  created,  and  there- 
upon, on  the  4th  day  of  August,  1016,  a  bill 
in  equity  was  filed  in  the  court  of  commcm 
pleas  of  Berks  county  by  the  widow  and 
children  of  the  said  Jolin  F.  O'Reilly  against 
the  Reading  Trust  Company,  as  trustee,  and 
John  OTlellly  Kelly,  a  minor  child  of  Mrs. 
Kelly,  one  of  the  daughters.  This  bill  pray- 
ed that  the  agreement  dated  December  S, 
1897,  the  original  comrHKHnise  agreement,  and 
the  agreement  of  May  8,  1901,  which  ratified 
and  corrected  the  original  agreement  of 
1897,  both  be  declared  null  and  void,  and 
that  the  Reading  Trust  Company,  trustee, 
should  be  decreed  to  bold  die  tmst  taoA, 
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BinonAtliig  to  $8SJ0S7JIO,  tat  the  benefit  of 
Bifory  B.  O'Reilly  for  llfe^  and  after  her 
death  the  principal  to  be  paid  to  the  three 
daughters,  and  that  the  Reading  Trust  Com- 
pany, tmstee,  be  required  to  pay  over  the 
fund  arising  ont  ot  the  indlvidnal  estate  of 
Catherine  O'Reilly  to  the  three  daughters, 
less  Its  reasonable  costs  and  expenditures. 

[1]  On  the  hearing  of  the  cause  the  two 
daughters  who  were  of  age  at  the  time  of 
the  execution  of  the  agreement  In  1897  tes- 
tified that  they  signed  this  agreement  upon 
the  request  of  their  father  and  without  know- 
ing what  was  contained  In  the  agreement 
There  Is  no  evidence  tending  to  show  that 
the  father  exerdsed  any  special  infiueace  to 
induce  the  axecotlon  of  the  agreement  by 
these  daugfate^'8.  The  oldest  daughter  was 
married  and  not  living  at  home,  and  presum- 
ably was  capaole  of  determining  what  was 
for  her  best  Interest  As  already  pointed 
out,  the  agreement  was  also  signed  by  the 
guardian  of  the  minor  child  upon  the  au- 
thority of  the  court  The  testimony  taken 
with  reference  to  what  occurred  during  the 
lifetime  of  Jonn  F.  O'R^Uy  was  under  ob- 
jection by  tbe  defendant  the  Reading  Trust 
Company,  that  these  daughters  were  not 
competent  to  testify  to  facts  occurring  in  the 
lifetime  of  John  F.  O'RelUy,  under  the  terms 
of  the  act  of  1869  and  its  supplements. 

We  think  that  the  reasoning  of  the  lower 
court  with  reference  to  this  particular  ques- 
tion was  sound  and  that  the  witnesses  were 
competent  to  so  testify,  but  In  the  considera- 
tion of  the  larger  question  which  arises  In 
this  case  the  chancellor  must  bear  in  mind 
that  these  witnesses  are  so  testifying  when 
the  mouth  of  the  other  party  in  interest 
John  F.  O'Reilly,  is  closed  forever.  The 
testimony,  therefore,  should  be  scrutinised 
carefully,  and  should  not  be  given  undue 
wdght  The  fact  also,  that  the  agreement 
ot  compromise  was  presented  to  the  court 
and  approved  by  the  court  is  one  that  should 
weigh  In  the  determination  of  the  questlcm 
now  raised.  It  }s  suggested  by  the  learned 
counsel  for  the  appellee,  that  as  the  agree' 
ment  of  1897  was  executed  by  a  guardian 
appointed  by  the  orphans'  court  he  had  no 
authority  to  execute  the  agreement  because 
the  court  of  common  pleas  had  already  ap- 
pointed the  Reading  Trust  Company  as 
guardian  ad  litem  in  the  litigation  then 
pending.  We  do  not  assent  to  this  proposi- 
tion. It  was  manifestly  proper  under  all 
the  circumstances,  as  the  Reading  Trust 
Company  was  the  trustee  and  a  party  de- 
fendant to  the  litigation  which  was  com- 
promised, that  another  guardian,  represent- 
ing the  minor  child  alone,  diould  be  appoint- 
ed, and  that  the  court  should  consider  the 
execution  of  the  compromise  agreement  un- 
influenced by  the  Reading  Trust  Company. 

[2]  We  have,  therefore,  an  agreement  that 
was  entered  Into  in  1887,  with  no  sufilclent 


evidence  In  the  record  to  establish  undue  In- 
fluence, or  even  d(Hnlnation,  by  the  father  to 
procure  the  execution  of  this  agreement 
There  is  the  further  fact  that  in  1901,  after 
the  death  of  the  £ather,  when  the  alleged 
domination  could  no  longer  obtain,  the  ap- 
pellees entered  into  an  agreemmt  which  re- 
formed and  ratlfled  the  original  agreement 
of  1897  and  corrected  a  mistake  which  they 
alleged  e-tlsted  in  that  agreement  Tbey  not 
only  executed  this  agreemmt  but  for  IS 
years,  with  full  knowledge  that  the  agree- 
ment was  being  carried  out  according  to  its 
terms  and  provisions,  acquiesced  In  all  that 
was  done.  They  now  come  into  a  court  of 
equity  and  ask  a  chancellor  to  decree  that 
both  of  these  agreements  shall  be  declared 
null  and  void.  They  allege  that  they  did 
not  rend  either  the  agreement  of  1897  oe  the 
agreemoit  of  1901,  and  seek  to  excuse  their 
d^ay  In  applying  to  the  court  for  relief 
upon  the  ground  that  they  did  not  know  on- 
tll  shortly  before  they  filed  this  biU  in  1916  j 
what  the  contents  of  the  agreements  were. 
[S]  We  think  that  the  relief  prayed  for 
should  be  denied  for  two  reasons:  First, 
because  the  complainants  have  be&i  guilty 
of  such  laches  that  they  are  not  in  a  posi- 
tion to  aak  for  relief;  and,  second,  because 
In  1901,  when  they  were  each  sul  Juris,  they 
expressly  ratlfled  and  confirmed  the  original 
agreement  creating  the  trust  The  familiar 
equitable  maxim,  "vlgllantlbus  non  dormlen- 
tlbus  sequltas  subvenlt,"  is  peculiarly  appli- 
cable to  this  case.  No  excuse  is  shown  for 
the  failure  of  the  complainants  to  assert 
their  alleged  rights  from  1901  to  1916,  ex- 
cept the  fact  that  they  did  not  Imow  the 
contents  of  the  agreements,  and  they  did  not 
know  the  contents  of  the  agreements  be- 
cause, tbey  allege,  they  did  not  in  either  In- 
stance read  the  agre^nents.  This  excnse 
cannot  avail.  In  Pennsylvania  RaUroad 
Company  v.  Shay,  82  Pa.  198,  Mr.  Justice 
Sharswood  says: 

"As  is  said  by  Chief  Justice  GlbsMi,  in  Green- 
field's Estate,  2  Harris,  496,  U  Pa.  489:  'If  < 
party,  who  can  read,  will  not  read  a  deed  put  | 
before  him  for  execation,  or  if,  being  unable  to 
read,  vriU  not  demand  to  have  it  read  or  ex- 
plained to  Iiim,  he  is  guilty  of  snpine  negligence, 
which,  I  take  it  is  not  the  subject  of  protec- 
tion, either  in  equity  or  at  law.' " 

It  was  the  clear  duty  of  the  appellees, 
when  the  agreements  were  presented  to  them 
for  signature,  to  have  read  the  papers  and 
acquainted  themselves  with  the  contents.  In 
1897  two  of  the  daughters  were  of  age,  and 
one  of  them  married.  It  will  not  8u£Bce  to 
say  that  tbey  signed  the  papers  because  their 
father  requested  It  nor  does  it  excuse  their 
dereliction.  It  is  equally  true  in  1901.  wbeo 
they  could  no  longer  allege  the  dominatioo 
of  the  father.  The  fact  that  an  ande  sug- 
gested the  modification  of  the  agreement  and 
bad   the  paper   prepared  does  not  excuse 
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thdr  fallare  to  read  the  paper  Itself.  "  'A 
court  of  equity,'  says  Lord  Camden  In 
Smith  V.  Clay,  3  Bro.  C.  O.  640,  'has  always 
refused  its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  right,  and  ac- 
quiesced for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  into  activity 
but  conscience,  good  faith,  and  reasonable 
diligence;  where  these  are  wanting,  the 
court  is  passive  and  does  nothing.  Laches 
and  neglect  are  always  discountenanced,  and 
therefore,  from  the  beginning  of  this  juris- 
diction, there  was  always  a  limitation  to 
suits  in  this  court' "  Tbzler  v.  Brown,  202 
Pa.  359,  SI  AfL  998;  Appeal  of  the  Fidelity 
Insurance  Co.,  115  Pa.  167,  10  Att.  37. 

We  are  further  of  the  opinion  that  the  exe- 
cution of  the  agreement  of  1901  by  the  appel- 
lees was  an  absolute  ratification  of  the  ear- 
lier agreement  of  1897,  except  that  It  is  con- 
ceded by  counsel  tor  the  appellant  that  the 
modification  made  in  the  agreement  of  1901 
is  DOW  revocable.  In  other  respects  the 
agreement  of  trust  should  stand  unimpaired. 

The  appeal  is  sustained.  The  decree  of  the 
court  is  reversed,  and  the  bUl  of  complaint 
Is  dismissed,  at  tike  costs  of  the  appellees. 


JENSEN  V.  ATLANTIC  REFINING  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  7,  1918.) 

L  Master  and  Sebvakt  «s»385(20)— Aixow- 
Axcc  of  Compensation— Ahount—Ritlb  or 
Compensation  Boabo. 
Under  Workmen's  Compensation  Law,  J  300, 
prescribing  weekly  wages  of  employ  £  paid  by 
day,  hour,  or  output  as  basis  of  calculating  earn- 
ings, Workmen's  Compensation  Board  might 
provide  by  rule  that  worlring  days  shall  mean 
total  number  of  days  in  period  covered  accord- 
ing to  calendar,  less  Sundays,  legal  holidays, 
half  holidays  for  each  week,  and  days  when  em- 
ploye was  prevented  from  working  through  no 
fault  of  his  own,  to  facilitate  determination  of 
weekly  wage  upon  which  proportionate  compen- 
sation was  based. 

2.  Master  and  8ebvant  $=>3S5(20)— Wobk- 
men's  Compensation  Law— Wobkino  Day. 

Workmen's  Compensation  Law,  {  309,  did 
not  give  any  definite  meaning  to  "working  day," 
but  left  that  as  between  parties  in  interest  un- 
der various  circumstances  to  be  determined  by 
Workmen's  Compensation  Board. 

3.  Master  and  Servant  «=>385(20)— Work- 
ken's  Compensation  Act^Avebaoe  Daily 
Wage— Computation. 

Where  employ*  was  Injured  after  employ- 
ment for  38  calendar  days,  during  which  there 
were  6  Sundays,  2  holidays,  and  6  half  holidays, 
and  was  prevented  from  worldng  8  days  by  ill- 
.  ness,  Workmen's  Compensation  Board's  deduc- 
I  tion  of  8  days  from  time  be  would  otherwise 
bave  worked  in  determining  average  daily  wage 


was   proper,   under   Wbrkmen's   Oompensation 
Law  191S,  {  809. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Proceeding  by  Sorlne  P.  Jensen  against 
the  Atlantic  Refining  Company  for  compensa- 
tion under  the  Workmen's  Compensation 
Law.  From  a  judgment  affirming  an  order 
of  the  Wotlcmen's  Compensation  Board  al- 
lowing the  claim,  defendant  ajveals.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSOHZISKER,  FRAZER,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

Ira  Jewell  Williams  and  Tal«  L.  Schekter, 
both  of  Philadelt^ia,  for  appellant. 

Louis  Levinstm,  of  Philadelphia,  for  appel- 
lee. 

MOSCHZISKER,  J.  In  accordance  with 
section  410,  Act  June  2,  1916  (P.  L.  736,  761), 
plaintiff,  widow  of  Charles  Jensen,  entered 
into  a  compensation  agreement  with  the  At- 
lantic Refining  Company,  in  whose  service 
her  husband  had  been  accidentally  Idlled, 
whereby  the  weekly  payments  due  her,  as  a 
dependent,  were  ascertained  in  a  stipulated 
manner.  Subsequently  plaintUI  sought  to 
have  the  agreement  in  question  revised,  al- 
leging that  "the  computation  [of  compensa- 
tion] was  based  upon  an  incorrect  standard 
of  wages  of  deceased."  The  board  revised 
the  agreement  accordingly;  and,  on  appeal, 
the  court  below  affirmed.  Defendant  has  ap- 
pealed to  this  court 

[1,  2]  The  right  of  the  board  to  make  the 
revision  is  not  challenged ;  but  the  legality  of 
the  rule,  or  method,  of  computation,  which 
was  applied  In  so  doing,  Is  vigorously  at- 
tacked. Section  309  (P.  L.  745)  of  the  Act  of 
June  2, 1915  (P.  L  736),  supra,  provides,  inter 
alia: 

"In  [cases  of]  continnous  employments,  if  im- 
mediately prior  to  the  accident  the  rate  of  wages 
was  fixed  by  the  day  or  hour,  or  by  the  output 
of  the  employe,  his  weekly  wages  shall  be  taken 
to  be  five  and  one-half  times  his  average  earn- 
ings at  such  rate  for  a  working  day  of  ordinary 
length,  excluding  earnings  from  overtime,  and 
using  as  a  basis  of  calculation  his  earnings 
during  so  much  of  the  preceding  six  months  as 
he  worked  for  the  same  employer." 

This  provision  applies  to  the  present  case. 
Deceased  began  work  for  defendant  Decem- 
ber 15,  1916,  and  continued  in  the  latter's 
employ  until  the  date  of  the  accident,  Janu- 
ary 22,  1917,  a  period  of  38  calendar  days. 
In  which  there  were  6  Sundays,  2  holidays, 
and  6  half  holidays,  aggregating  eleven  days. 
In  accordance  with  the  relevant  provisions 
of  the  agreement  in  this  case,  the  last-men- 
tioned 11  days  were  deducted  from  38,  leav- 
ing 27,  which  was  used  as  the  divisor  in  de- 
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termlning  the  average  dally  earnings,  for  tbe 
puriK>se  of  calculating  the  weekly  wage,  In 
order  to  ascertain  the  compensation  payable 
to  claimant 

At  the  hearing  for  rerislon,  it  appeared, 
and  the  board  found  as  a  fact,  that  deceas- 
ed was  sick  8  days  out  of  tbe  38  of  his  em- 
ployment with  defendant,  "and  was  thus 
prevented  from  working  those  days  through 
no  fault  of  his  own" ;  the  board  ruled  that 
these  8  days  also  should  be  deducted,  to  And 
the  proper  divisor  for  use  In  determining 
Jensen's  average  dally  earnings — in  other 
words,  that  the  proper  divisor  for  this  pur- 
pose was  10,  and  not  27.  The  correctness  of 
this  decisicm  is  challenged  on  tbe  present 
appeal. 

The  total  earnings  of  deceased  foi^  the  peri- 
od of  Ills  employment  were  $64.45,  which, 
divided  by  27,  gives  a  daily  average  of  $2.39, 
and,  when  this  Is  multiplied  by  5%,  a  weekly 
wage  of  $13.14, 45  per  cent  whereof,  the  com- 
pensation allowed  by  the  act,  is  $6.92.  If, 
however,  19  Is  used  for  the  dlvlaor,  instead 
of  27,  the  daily  average  becomes  $3.39,  the 
weekly  wage  $18.65,  and  the  compensation 
$8.39. 

The  rule  applied  in  this  case  reads  as  fol- 
lows: 

"1.  Take  total  earnings  for  aiz  months  pre- 
ceding tbe  accident,  or  so  much  thereof  as  em- 
ployA  hag  worked  for  the  same  employer.  2. 
Subtract  from  said  'total  earnings'  all  earnings 
for  overtime,  if  any.  8.  Divide  remainder  thus 
obtained  by  number  of  'working  days.'  4.  For 
'average  weekly  wage'  multiply  above  result  by 
5%. 

"Note. — ^'Working  days'  shall  be  construed  to 
mean  total  number  of  days  in  the  period  of  em- 
ployment covered,  according  to  the  calendar, 
less:  (a)  Sundays;  (b)  legal  holidays;  (c)  half 
holiday  for  each  week;  (d)  days  employe  was 
prevented  from  working  throu^  no  fault  of  his 
own." 

This  is  one  of  several  general  rules  adopt- 
ed by  the  Compensation  Board  as  a  guide  in 
classes  of  cases  likely  to  arise,  to  facilitate 
the  determination  of  the  weekly  wage  upon 
which  (under  section  306,  Act  of  1915,  supra 
[P.  I*  742])  the  allowance  of  proportionate 
compensation  is  based. 

Appellant  contends  that  the  idirase,  "work- 
ing day,"  used  in  the  act  of  1915,  supra,  must 
be  limited  to  mean  "any  day  on  which  work 
is  ordinarily  performed,  as  distinguished 
from  Sundays  and  holidays";  and,  while 
appellant  "freely  concedes  the  power  of  the 
"Workmen's  Compensation  Board  to  formulate 
rules  and  regulations  governing  the  adminis- 
tration of  the  act,"  it  contends  the  above- 
quoted  rule,  in  its  broader  construction  of 
the  phrase  In  question,  goes  beyond  "the  le- 
gal contemplation  of  the  act,"  and,  therefore, 
Is  an  unlawful  extension  thereof  or  departure 
therefrom,  "under  the  guise"  of  an  "adminis- 
trative rule."  These  contentions  cannot  be 
sustained. 


The  employd  might  not  work  every  day 
during  the  period  under  investigation,  and 
he  might  not  receive  the  same  dally  wage 
each  day  he  works;  recognizing  this,  tbe 
act  of  1915,  supra,  makes  it  the  duty  of  tbe 
referee  or  Compensation  Board,  In  eadi  case, 
to  find  the  average  daily  earning,  and,  by  use 
of  the  latter  in  the  manner  provided  by  the 
statute,  arithmetically  to  determine  the  aver- 
age weekly  wage  received  by  the  Injnred  or 
deceased  person;  such  finding  and  compnta- 
tlon  being  for  the  purpose  of  assistance  In 
fixing  the  compensation  which  the  claimant 
is  to  receive. 

That  there  are  several  methods  by  which 
the  average  daily  earning  may  be  determined 
is  apparent  First,  the  actual  earnings  re- 
ceived during  the  period  must  be  added  to- 
gether; then,  after  making  such  deductions 
therefrom  as  aje  required  by  the  act  the  re- 
mainder must  be  divided  by  the  number  of 
"working  days"  In  tbe  period,  In  order  to  find 
the  average  wage  for  a  working-day  of  o^ 
dinary  length ;  the  statute,  in  ^ect  so  pro- 
vides. In  determining  the  required  divisor, 
however,  the  Inquiry  arises:  What  Is  meant 
by  the  phrase  "working  day,"  as  used  In  the 
act?  Must  the  divisor  be  confined  to  the 
number  of  days  the  person  in  question  actual- 
ly worked ;  or  shall  it  Include  all  days  that 
an  opportunity  Was  open  so  to  do ;  or,  again, 
ought  it  to  be  arrived  at  by  subtracting  from 
such  last-mentioned  days  those  on  which  be 
failed  to  work  through  no  fault  of  his  own ; 
or,  finally,  must  some  other  method  be  pur- 
sued, and,  if  so,  what? 

After  considering  all  the  suggested  ques- 
tions, and  ottiers,  we  are  convinced  It  was 
not  the  legislative  purpose  to  give  any  fixed, 
detfnlte  meaning  to  the  phrase)  "working 
day,"  but  believe  it  was  the  intention  to 
leave  open,  for  tbe  O>mpensatlon  Board  to 
determine,  what  between  the  parties  in  Inter- 
est, under  the  circumstances  of  the  various 
kinds  of  cases  likely  to  arise,  should  prop- 
erly be  accounted  a  "woifcing  day."  Of 
course,  with  that  fact  determined,  there  wlU 
be  no  difficulty  as  to  the  divisor  required  in 
any  given  case. 

[8]  Evidently  the  Compensation  Board 
viewed  the  act  as  we  have  Just  construed  It, 
and,  seeing  that,  because  the  meaning  of  tbe 
term  "working  day"  is  not  defined  in  the 
statute,  disputes  might  arise  as  to  bow  an 
average  dally  earning  should  be  computed, 
that  body  early  adopted  rules  of  computation 
to  fit  tbe  various  classes  of  cases  which  were 
likely  to  come  before  It  for  determination.  In- 
cluding the  rule  applied  at  bar,  the  legality 
of  which  is  attacked  by  appellant. 

It  was  the  purpose  of  the  Legislature  to 
vest  those  who  administer  the  Workmwi's 
Compensation  Law  with  broad  discretion  In 
the  ascertainment  of  facts.  McCauley  v. ' 
Imperial  Woolen  Co.,  261  Pa.  312,  101  Atl. 
617.    As  already  suggested,  ta  each  case  it  is 
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necessary  to  determine  the  fact  of  the  aver- 
age dally  earning  of  the  injured  or  deceased 
person,  and,  to  the  «cteat  indicated  in  this 
opinion,  the  aqt  of  1915,  snpra,  leaves  the 
method  for  so  doing  to  the  dlscretixm  of  the 
board,  or  its  referee;  tn  the  exercise  of  its 
best  Judgment,  the  former  adopted  and  ap- 
plied the  rule  here  in  question,  which,  on  the 
facts  at  bar,  seems  within  Its  rights  under 
the  law. 

It  is  not  at  all  apparent  the  rule  is  open  to 
the  objection,  urged  by  appellant,  that  in 
many  instances  it  will  lead  to  IneTltable  con- 
fasion  when  an  attempt  is  made  to  determine 
the  days  an  employ^  "was  prevented  from 
working  through  no  fault  of  his  own";  re- 
garding this  contention,  It  Is  sufficient  to  say 
that  sudi  inqniry  presents  no  unusual  diffi- 
culties, but  involves  simply  the  determination 
of  Issues  of  fact,  after  proper  examination 
and  Investigation  of  the  proofs  adduced,  as 
in  other  cases. 

No  more  Is  it  apparent,  in  a  case  lUce  the 
one  before  us,  that  the  rule  works  any  Injus- 
tice; whereas,  the  rule  contended  for  by  ap- 
pellant, if  generally  am)lied,  probably  would 
have  that  effect.  For  instance,  concentrating 
onr  thought  on  the  subject  of  "average  dally 
earnings,"  suppose  A.  gives  B.  "continuous 
employment,"  on  piece  work,  both  anticipat- 
ing the  Job  will  last  indefinitely.  During  the 
first  week,  with  Sunday  off,  B.  makes  $12,  or 
$2  a  day.  On  M<mday  of  the  second  week, 
B.  earns  $3;  the  following  three  days, 
through  no  fault  of  his  own,  he  is  too  ill  to 
work,  but  returns  on  the  fifth  day  and  makes 
^ ;  on  the  last  day  he  is  killed  in  the  course 
of  his  employment,  having  previously  earned 
$1.  Thus,  B.'s  total  earnings  are  $ia  Ac- 
cording to  the  rale  contended  for  by  appel- 
lant, to  arrive  at  B.'s  average  dally  earnings, 
we  would  divide  this  $18  by  12  (days),  which 
would  give  a  daily  wage  of  $1.50;  bat  un- 
der the  rule  applied  by  the  board,  we  must 
divide  by  12  less  8,  or  9  {days),  which  gives 
an  average  dally  wage  of  $2.  It  is  plain  that 
|2  more  nearly  represents  B.'s  real  average 
daily  earnings  than  $1.60;  and,  of  the  two 
sums,  the  former  certainly  more  nearly  ap- 
proximate B.'s  earning  power.  It  likewise 
Is  plain  that,  figuring  on  6  days,  $12  comes 
nearer  what  would  be  B.'s  average  weekly 
earnings  than  $9. 

Exceptional  instances  have  been  suggested 
by  counsel  where  the  rule  here  successfully 
anrtied  might  not  work  out  exact  Justice  in 
determining  a  weekly  wage,  for  example, 
where  an  employ^,  through  illness  or  other 
proper  cause,  remains  away  from  his  Job  a 
certain  number  of  days  out  of  each  and  every 
week,  and  continues  this  course  for  such  a 
considerable  period  that  it  becomes  apparent 
the  remaining  days  of  the  week  really  rqjre- 
«€nt  his  physical  capacity  for  work,  and,  ac- 1 
cordingly,  affect  bis  average  earnings;    but| 


the  present  case  does  not  fall  within  tills  ex- 
ample. Such  a  case  will,  no  doubt,  receive 
due  consideration  when,  and  if,  it  comes  be- 
fore the  Compensation  Board. 

The  rule  under  consideration  is  couched  in 
general  language,  but,  like  all  regulations  of 
procedure  not  firmly  fixed  by  statutory  enact- 
ment, the  tribunal  whidv  announced  it  may 
depart  therefrom,  should  a  case  arise  which 
falls  within  the  broad  language  employed, 
yet  where  its  unqualified  application  would 
work  plain  injustice.  The  controlling  ques- 
tion presented  on  this  appeal,  however,  is  not 
the  one  principally  argued  by  counsel — i.  e., 
as  to  the.  general  propriety,  or  applicability, 
of  the  rule  we  have  been  discussing,  but 
whether  or  not  such  rule  was  legally  appli- 
cable to  the  circumstances  of  the  present  case. 
We  conclude  that,  on  the  facts  at  bar,  the  ap- 
plication of  the  rule  Ih  question  shows  no 
breach  of  either  the  letter  or  purpose  of  the 
act ;  neither  does  it  work  manifest  injustice, 
nor  offend  against  any  relevant  general  prin- 
ciple of  law.  Therefore  the  learned  court 
below  did  not  err  in  approving  the  award  of 
compensation. 

The  Judgment  is  affirmed. 


Appeal  of  PHIIJ:JP& 
(Supreme  Court  of  Pennsylvania.    Oct  9, 1918.) 

1.  EutonoNS  4s»306(6)  — OoNTssr  — BxTENT 

or  IRQUIBY. 

Where  each  of  two  candidates  at  a  primary 
election  petitioned  for  a  recount  of  ballots  for 
frauds  in  certain  election  precincts,  and  the 
court  cm  ai^eal  by  one  candidate  from  the  re- 
count of  county  commissioners  inquired  only 
into  frauds  in  districts  covered  by  appellant's 
petition,  and  threw  out  enough  votes  to  give  him 
nomination,  the  other  candidate  could  not  urge 
that  court  continue  inquiry  into  precincts  cov- 
ered by  his  original  petition,  where  he  failed 
to  appeal  from  commissioners'  recount  within 
time  prescribed  by  Act  July  12,  1913  (P.  L. 
719). 

2.  Elections  «=>298(1)— Priicabt  Euficnonr— 

— COKTBST— "ElJX)TIOW  DiSTBIOT." 

Under  Act  July  12,  1913  (P.  L.  719)  f  15, 
providing  that  on  sworn  petition  of  five  quali- 
fied voters  that  any  fraud  or  error  has  been 
committed  in  any  election  precinct  or  district 
of  the  county,  the  court  must  hear  and  deter- 
mine all  matters,  the  term  "election  district" 
does  not  refer  to  the  senatorial  district,  but  to 
the  districts  going  to  make  up  the  entire 
county. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  Election  District.] 

Ai^>eal  from  Court  of  Common  Flees,  Lack- 
awanna County. 

In  the  Matter  of  the  Computation  of  Votes 
cast  at  the  primary  election  held  May  21, 
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1918,  for  the  office  of  senator  of  Lackawanna 
county.  From  an  order  setting  aside  the  re- 
turns of  certain  election  districts,  on  ai^?**! 
from  recount  of  county  commissioners,  and 
from  a  finding  that  Albert  J.  Davis  was  duly 
nominated  as  candidate  for  senator  for  the 
Twenty-Second  Senatorial  District,  Darid  W. 
Phillips,  appeala     Affirmed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART. MOSCHZISKER,  FRAZBR,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

Clarence  Balentine,  George  W.  Benedict, 
and  John  B.  Jordan,  all  of  Scranton,  for  ap- 
pellant. 

David  J.  Reedy  and  John  R.  Edwards,  both 
of  Scranton,  for  appellee. 

FOX,  J.  David  W.  PhUllps,  the  appellant, 
and  Albert  J.  Davis,  appellee,  at  the  primary 
Section  held  in  May,  1918,  were  candidates 
for  the  Republican  nomination  for  the  office  of 
senator  of  the  Twenty-Second  senatorial  dis- 
trict of  Pennsylvania.  On  the  face  of  the 
returns  as  computed  by  the  county  commis- 
sioners, Phillips  received  the  nomination  by 
a  majority  over  his  opponent  of  234  votes. 

On  June  3,  1918,  the  appellee,  Davis,  pre- 
sented a  petition  to  the  court  of  common 
pleas  of  Lackawanna  county  alleging  fraud 
and  irregularities  in  ten  electi(m  precincts 
in  said  county,  and  the  court  in  accordance 
with  the  provisions  of  the  act  of  1913  (P.  Lu 
718)  ordered  the  county  commissioners  to 
open  the  ballot  Iwxes  of  the  said  precincts 
and  to  recount  the  rotes. 

The  next  day  a  similar  petition  was  pre- 
sented on  behalf  of  Phillips,  the  awellant, 
alleging  fraud  and  irregularities  in  17  other 
election  precincts,  and  a  similar  order  was 
made,  referring  it  to  the  county  commission- 
ers. 

[1]  The  county  commissioners  proceeded  to 
open  the  baUot  boxes  of  all  the  precincts 
specified  In  both  petitions  and  to  recount  the 
votes  cast  for  senator.  They  declined,  how- 
ever, to  investigate  any  fraud  or  other  ir- 
regularity in  any  of  the  precincts  named  in 
either  petition.  Without  this  investigation, 
and  simply  upon  the  recount  of  the  ballots, 
the  county  commissioners  found  that  Phillips 
had  a  majority  of  222  votes  Instead  of  234. ! 
Davis  thereupon  appealed  to  the  court  of 
common  pleas  within  the  time  prescribed  by 
the  statute.  Phillips  did  not  appeal.  Upon 
the  hoaring  of  this  appeal  the  court  inquired 
into  the  frauds  alleged  in  the  districts  cov- 
ered by  the  Davis  petition,  finding  as  the 
learned  president  judge  of  the  court  below 
said  in  his  opinion,  that  the  proof  revealed 
"a  state  of  things  which  is  well  calculated  to 
shock  the  moral  sense  of  the  community  be- 
yond the  power  of  adequate  expression." 

After  this  hearing  had  proceeded  for  about 
a  week  and  the  time  fixed  by  the  statute  for 
an  appeal  from  the  decision  of  the  county  com- 


missioners by  "any  person  aggrieved"  had 
fully  expired,  Phillips  presented  a  petition, 
asking  the  court  to  continue  the  Inquiry  so  as 
to  Include  an  Investigatioo  ln|o  the  precincts 
covered  In  the  petition  which  he  had  original- 
ly filed  in  the  court,  averring  that  gross 
frauds  were  also  i)erpetrated  in  these  several 
precincts.  The  court  declined  to  make  the 
investigation,  holding,  very  properly,  that 
Phillips  having  failed,  "as  a  person  aggriev- 
ed," to  appeal  from  the  decision  of  the  comi- 
ty commisalonerB  within  the  time  prescribed 
by  the  act,  the  court  was  without  power  or 
jurisdiction  to  make  further  inquiry.  Tlie 
failure  of  Phillips  to  appeal  was  a  natural 
mistake,  but  none  the  less  fatal.  The  coun- 
ty commissioners  in  their  recount  had  given 
Phillips  the  nomination.  He  failed  to  realize 
that  an  appeal  by  Davis  and  a  further  Inves- 
tigation by  the  court  might  change  that  re- 
sult The  court  accordingly,  both  judges  con- 
curring, threw  out  753  votes  for  Phillips  and 
136  for  Davis,  giving  Davis  the  nomination 
by  a  majority  of  409. 

In  this  there  was  no  error.  When  the  com- 
missioners, who,  under  the  order  of  the  coort, 
were  given  most  ample  powers  to  Investigate 
frauds  alleged,  refused  to  do  so,  it  was  ob- 
viously the  duty  of  the  appellant  to  appeal 
to  the  court  from  their  decision.  He  was 
aggrieved  by  the  act  of  the  commissioners 
when  tljey  certified  his  nomloation.  He 
should  have  received  credit  for  every  vote 
to  which  he  was  entitled  no  matter  what  hte 
majority.  But  as  he  failed  to  appeal  the 
coiut  was  without  power  to  grant  the  rdlef 
prayed  for  in  the  petition  which  be  ultimate- 
ly presented. 

[2]  It  Is  urged,  however,  that  the  appeal 
by  Davis  afforded  the  appellant  an  oi^riu- 
nity  to  have  a  general  investigation  as  to  any 
frauds  which  may  have  been  committed  in 
any  portion  of  the  senatorial  district.  The 
argument  of  the  appellant  is  baaed  upon  tbe 
theory  that  the  fifteenth  section  of  the  act 
of  July  12,  1913  (P.  L.  719)  provides  that  the 
court  Is  "to  hear  and  determine  all  matters 
pertaining  to  any  fraud  or  error  committed 
In  said  election  precinct,  division  or  district, 
and  to  maiie  such  decree  as  right  and  justice 
may  require."  Under  the  authority  of  Brad- 
dock  Borough  ESection  Case,  251  Pa.  110,  96 
Atl.  130,  the  appellant  contends  that  "elec- 
tion district"  refers  to  the  senatorial  district, 
and  that  If  there  Is  an  appeal  pending  relat- 
ing to  the  investigation  of  fraud  in  any  pre- 
cinct it  throws  open  the  door  wide  to  the 
investigation  of  fraud  all  over  this  district. 
In  the  Braddock  Borough  Case  aU  that  la 
decided  is  that  it  Is  not  essential  that  the 
voters  who  present  the  petition  for  a  re- 
count should  be  residents  of  the  actual  pre- 
cinct in  which  the  fraud  is  committed,  but 
that  affords  no  ground  for  holding  that  the 
language  of  the  act  of  1913  above  quoted 
justifies  the  position  of  the  appellant  This 
phrase  in  section  15  must  be  read  in  ton- 
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jimctton  wltb  the  same  phrase  occurring 
earlier  In  the  same  section.  It  will  there 
be  seen  that  the  act  provldee  that,  upon 
the  sworn  petition  of  Ave  qualified'  electors 
of  any  election  precinct,  division,  or  dis- 
trict that  any  act,  fraud,  or  error  has  been 
committed  "in  any  election  precinct,  division 
or  district  of  the  county,"  the  court  shall 
bave  power  to  make  the  order  for  an  Inves- 
tigation. The  phrase  "district  of  the  coun- 
ty," therefore,  must  he  read  Into  the  latter 
claose  of  the  section  quoted  above,  and  this 
shows  clearly  that  the  contention  of  the  ap- 
pellant is  not  one  that  can  be  sustained.  Ttie 
clause  obviously  refers  to  the  voting  precincts 
or  districts  which  go  to  make  up  an  entire 
county,  and  Is  not  used  in  the  larger  or  more 
comprehensive  sense  sustaining  the  construc- 
tion urged  by  the  appellant. 

The  assignments  of  error  are  therefore 
overruled,  and  the  judgment  of  the  lower 
court  afllrmed. 


i  In  re  WHITE'S  ESTATE. 

i  Appeal  of  HUBEN. 

i        (Supreme  Court  of  Pennsylvania.    Oct.  7,  1918.) 

1.  Wills  <8=»316(1)— Contest"— Issue  Devisa- 
VIT  Vel  Non. 

Where  there  is  a  substantial  dispute  on  a 
material  question  of  fact,  an  issue  is  a  matter  of 
rijiht;  but,  if  testimony  is  such  that,  after  a 
fair  trial  resulting  in  a  verdict  against  propo- 
nent of  will,  the  trial  judge  would  feel  constrain- 
rd  to  set  aside  verdict  as  contrary  to  weight  of 
evidence,  it  cannot  be  said  tliat  a  dispute  arises 
within  the  act. 

2.  Wills  «:»316(3)—Coktebt— Issue  Deviba- 
viT  Vel  Non— Refusal. 

On  petition  for  devisavit  vel  non  on  ground 
of  undue  influence  of  proponent,  a  nephew  of 
the  testator  and  the  principal  beneficiary,  evi- 
dence held  to  sustain  a  decree  refusing  the  issue. 

3.  Wills  «=>163(4)— Undue  Influence— Re- 
lationship—Bubden  or  Pboof. 

That  proponent  was  the  principal  benefi- 
ciary and  a  nephew  of  deceased,  and  had  active- 
ly participated  in  the  preparation  and  execu- 
tion of  the  will,  did  not  of  itself  place  upon 
him  the  burden  of  proof  of  absence  of  undue 
influence,  as  it  would  in  the  case  of  a  stranger. 

4.  Wills   «=>303(1)—Bxecution— Testimony 
of  subscbibino  witnesses. 

It  is  not  essential  to  prove  more  by  the  wit- 
nesses present  at  its  execution  than  the  identity 
of  the  instrument,  tliat  they  saw  testator  sub- 
scribe or  make  bis  mark,  and  that,  when  doing 
so,  be  was  of  sound  disposing  mind,  memory, 
and  understanding. 

6.  Wills   «=»28&— Vauditt— Pbesumptiok— 
Rbadimo. 
Where  testimony  of  witnesses  present  at  ex- 
ecution of  a  will  showed  the  identity  of  the  in- 


strument, that  they  saw  testator  subscribe  or 
make  his  mark,  and  that  be  was  then  of  sound 
disposing  mind,  memory,  and  understanding,  tbo 
will  would  be  presumed  valid,  though  not  read 
at  the  time. 

6.  WtLLS  «=9'289— Knowledge  of  Contents 
— BtJBDBN  o»  Pboof. 

The  proponent's  burden  of  showing  that 
testator  knew  the  contents  of  the  will  in  which 
proponent,  a  nephew,  was  the  principal  bene- 
ficiary, was  discharged,  where,  on  a  considera- 
tion of  all  the  evidence  on  both  sides,  a  finding 
that  testator  was  not  familiar  with  its  contents 
would  necessarily  be  set  aside  as  contrary  to 
the  manifest  weight  of  the  evidence. 

7.  Wills  «=a289— Knowledge  of  Contents 
— Pbebumption. 

A  testator  is  presumed  to  know  the  contents 
of  a  will  executed  by  him  in  the  presence  of 
witnesses,  although  it  was  not  read  at  the  time. 

8.  Wills  €s»107— Inbbbtion  of  Naue  of  Ex- 
ecutob— Validity. 

The  insertion  of  the  name  of  a  certain  per- 
son as  executor  after  the  execution  of  a  will 
was  ineffective,  but  did  not  destroy  the  will. 

Appeal  from  Orphans'  Court,  Schuylkill 
County. 

Petition  by  Thomas  Hnl>en  for  an  Issue  dev- 
isavit vel  non  in  the  estate  of  Fargus  White, 
deceased.  From  a  decree  refusing  the  peti- 
tion, petitioner  appeals.     Decree  afllrmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, MOSCHZISKER,  FRAZER,  WALLr 
ING,  SIMPSON,  and  FOX,  JJ, 

R.  A.  Freiler  and  J.  F.  Mahoney,  both  of 
Pottsvllle,  for  appellant. 

John  P.  Whalen,  of  Pottsvllle,  Jas.  M.  Bres- 
lln,  of  Mauch  Chunk,  and  M.  M.  Burke,  of 
Shenandoah,  for  appellees. 

WALLING,  J.  This  is  an  appeal  by  con- 
testant from  a  decree  of  the  orphans'  court 
refusing  to  award  an  issue  In  a  will  contest. 
Fargus  White,  a  resident  of  Ashland,  Schuyl- 
kill county,  died  March  16,  1914,  leaving  an 
estate  of  about  $18,000,  mostly  in  money. 
He  lived  to  the  age  of  80  years,  but  never 
married,  and  left  nephews  and  nieces  as  his 
next  of  kin.  He  owned  a  double  house,  one 
part  of  which  was  his  home.  His  sister,  Mrs. 
Michael  Huben,  who  died  in  1012,  was  his 
housekeeper  for  over  20  years.  Her  son, 
Michael  P.  Huben,  the  proponent,  lived  with 
them  until  his  marriage,  after  which  he  re- 
sided in  the  other  part  of  the  house.  Mr. 
White  retired  from  active  work  about  1902. 
Previously  be  had  been  employed  as  a  fire 
boss  in  the  mines.  He  was  reserved,  eccen- 
tric, and  penurious,  but  In  good  health,  con- 
sidering bis  age,  often  appeared  on  the 
streets,  and  bought'  the  supplies  for  his  house- 
hold. He  was  not  engaged  In  any  business, 
but  seemed  alert  In  his  small  financial  trans- 
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acUons.  He  bad  some  of  the  inflrmltiea  of 
age,  yet  his  testamentary  capacity  must  be 
and  is  conceded.  After  taia  death,  his  nephew, 
Michael  P.  Huben,  presented  to  the  register 
of  wills  of  said  county  a  writing  purporting 
to  be  the  last  will  of  Mr.  White,  and,  formal 
proofs  being  made.  It  was  duly  probated; 
from  which  an  appeal  was  takoi  to  the  or- 
phans' court,  where  the  petition  for  an  issue 
was  refused.    Hence  this  appeal. 

The  will,  dated  July  2,  1910,  gives  aU  tes- 
tator's estate  to  his  sister  for  life  and  then 
to  her  son,  Michael  P.  Huben.  It  was  writ- 
ten by  Mr.  Charles  A.  Horn,  a  telegraph 
operator,  at  his  ofiSce  in  Shenandoah,  seT> 
eral  miles  from  Ashland.  Mr.  Horn  and  Mr. 
Huben  were  friends  and  in  the  employ  of  the 
same  railroad  company,  and  the  former 
wrote  the  will  at  the  request  of  and  as  di- 
rected by  the  latter,  and  grave  it  to  him  when 
written.  Mr.  Horn  did  not  see  Mr.  White 
and  had  no  direct  communication  from  him 
with  reference  to  the  will.  Thomas  J.  Flana- 
gan and  John  O.  Flanagan,  young  men  em- 
ployed in  a  store  in  Ashland, 'signed  the  will 
as  witnesses.  Mr.  Huben  came  to  their  store 
and  requested  them  to  go  to  his  home  for 
that  purpose.  They  found  Mr.  White  near 
the  houqe,  and  Thomas  testified  as  follows: 

"Q.  Tell  ns  what  occurred  when  you  got  up 
there?  A.  We  went  np,  and  the  old  gentleman 
was  on  the  outside,  and  ^chael  told  his  uncle, 
'Here  is  the  Flanagan  boyg  to  sign'— I  cannot 
say,  'sign  the  will  or  papers,'  but  he  brought  the 
old  gentleman  in  and  we  signed  the  will  after 
the  old  gent  signed." 

'  John  testified  that  what  Mr.  Huben  said 
was,  "Here  are  the  Flanagan  boys  now." 
They  both  say  the  paper  was  found  spread 
out  on  the  table  in  Mr.  Huben's  kitchen,  and, 
so  far  as  they  have  any  recollection,  the 
will  was  not  read  nor  Its  contents  explained 
in  their  presence. 

The  testimony  of  Mr.  Huben  and  his  wife, 
and  also  that  of  her  brother  and  of  her  moth- 
er. Is  to  the  effect  that  about  three  days  after 
the  will  was  signed  the  testator  brought  it 
to  Mr.  Huben's  home  and  asked  him  to  take 
it  to  Flanagan's  store  and  have  one  of  the 
witnesses  insert  Mr.  Huben's  name  as  execu- 
tor, which  was  immediately  done  and  the  will 
brought  back  to  the  testator,  who  read  it 
aloud,  expressed  full  satisfaction  therewith, 
and  took  it  home  with  him  after  it  had  been 
examined  and  read  by  the  other  parties 
present.  According  to  the  evidence  of  the 
Flanagan  boys,  they  some  time  later,  at  Mr. 
Huben's  request,  went  again  to  his  home  to 
witness  another  will  for  Mr.  White,  but  he 
was  at  the  rear  end  of  his  lot  and,  as  Huben 
Informed  them,  refused  to  go  on  with  the 
matter  fearing  it  might ,  interfere  with  the 
sale  of  his  property. 

Mr.  White  had  a  distrust  of  banks  and 
kept  his  money,  amounting  to  about  $16,000, 
In  bis  own  home ;  but  about  the  time  the  will 


was  made  he  missed  some  money,  which  he 
thought  had  been  stoloi.  Shortly  thereafter 
the  $16,000  was  taken  to  a  bank  by  the  neph- 
ew, Michael  P.  Huben,  and  deposited  in  the 
name  of  himself  and  wife;  but  it  was  soon 
withdrawn  and  returned  to  Mr.  White  at  his 
request  and  kept  by  him  practically  Intact 
until  his  death.  Proponoit  testified,  inter 
alia,  that  Mr.  White  directed  him  to  get  Horn 
to  write  the  will  and  told  him  how  he  wished 
It  written;  that  the  testator  had  the  will  In 
his  possession  before  it  was  executed  and 
thereafter  until  his  death;  that  proponent 
went  for  the  witnesses  to  the  wUl  as  directed 
by  testator;  that  the  wiU  was  read  by  Mr. 
Wbite  and  also  by  the  subscribing  witnesses 
before  its  execution;  that  proponent  was 
acting  under  the  instructions  of  testator  in 
having  his  own  name  inserted  as  executor; 
that  he  deposited  the  money  in  tbe  name  ot 
himself  and  wife  also  under  the  instructions 
of  Mr.  White,  who  later  withdrew  it  for  fear 
of  the  bank's  failure;  and  that  proponeat 
never  to  his  recollection  caused  the  Flanagans 
to  come  to  his  home  to  witness  another  pro- 
posed will  for  testator. 

[1]  The  question  in  the  court  below  was 
and  here  is  a  preliminary  one,  as  to  whether 
there  is  a  substantial  dispute  of  a  material 
question  of  fact;  tf  so,  an  issue  is  a  matter 
of  right  But,  "if  the  testimony  is  such  that 
after  a  fair  and  impartial  trial  resulting  in 
a  verdict  against  the  proponents  of  the  al- 
leged wUl,  the  trial  Judge,  after  a  careful 
review  of  all  tbe  testimony,  would  feel  con- 
strained to  set  aside  the  verdict  as  contrary 
to  the  manifest  weight  of  the  evidence,  it 
cannot  be  said  that  a  dispute,  within  the 
meaning  of  the  act,  has  arisen  and  the  issue 
should  be  refused."  Tbe  rule  as  quoted  abore 
is  too  familiar  to  require  the  citation  of  au- 
thorities. 

[2]  This  case  differs  from  a  large  majority 
of  will  contests,  in  that  here  testator,  although 
a  unique  character,  admittedly  had  testa- 
mentary capacity  and  was  In  good  health. 
He  also  had  sufficient  educatlcm  to  do  ordi- 
nary business^  The  will  was  brief,  plainly 
written,  and  easily  understood.  Under  such 
drcnmstances,  testator's  act  of  signing  the 
will  in  the  presence  of  those  called  as  wit- 
nesses is  entitled  to  great  weight  Had 
he  at  the  time  been  suffering  under  some 
serious  mental  or  physical  aliment,  the  case 
would  present  a  different  aspect.  This  was 
four  years  prior  to  testator's  death,  and  it 
does  not  appear  tliat  he  ever  expressed  any 
desire  to  have  the  will  changed  or  to  make 
any  different  disposition  of  his  property  than 
therein  contained,  while  the  evidence  is  that 
the  will  remained  in  his  possession  from  its 
execution  until  bis  death.  This  is  an  import- 
ant circumstance,  so  held  in  many  cases  froin 
Irish  V.  Smith,  8  Serg.  <&  R.  673, 11  Am.  Dec. 
648,  to  South  Side  Trust  Co.  v.  McGrew.  219 
Pa.  606,  60  Atl.  79.    Tbe  language  of  Judge 
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Ashman,  approved  by  this  court  In  Coleman's 
Estate,  185  Pa.  437,  40  AU.  69,  te  appUcable 
here: 

"He  [the  testator]  lived  for  eight  years  after 
making  his  will,  without  an  effort  to  revoke  it; 
and  every  day  of  that  period  was  an  affirmanoe 
of  its  provisions." 

It  was  a  natural  will — tbe  sister  had  kept 
bis  home  for  over  20  years,  and  her  son  bad 
long  lived  as  a  member  of  his  family,  and 
thereafter  in  a  part  of  his  bouse;  while  he 
bat  occasionally  saw  the  other  relatives. 

[3]  A  careful  examlnatimi  of  the  entire 
record  fails  to  disclose  any  evidence  of  un- 
due influence  sufficient  to  come  within  the 
rule  stated  by  this  court  in  Phillip's  Est.,  244 
Pa.  35,  90  AtL  457;  and  see,  also,  South 
Side  Trust  Co.  v.  McGrew,  supra.  There  is 
no  proof  here  that  proponent  influenced  or 
tried  to  influence  his  uncle  in  the  making  of 
the  will  in  question,  and  not  sufficient  evi- 
dence to  support  a  finding  that  a  confidential 
relation  existed  between  them.  Proponent 
being  a  near  relative,  the  fact  that  he  active- 
ly participated  In  the  preparation  and  exe- 
cution of  the  will  does  not  of  itself  place  upon 
bim  the  burden  of  proof,  as  it  would  in  case 
of  a  stranger.  Blume  v.  Hartman,  115  Pa. 
32,  8  Atl.  219,  2  Am.  St.  Rep.  626;  Hook's 
Estate,  207  Pa.  203,  56  Atl.  428.  In  Swalls  et 
ux.  V.  White,  149  Pa.  261,  24  Atl.  292,  so  far 
as  appears,  proponents  were  not  related  to 
testator,  who  was  on  his  deathbed  and,  as 
the  Jury  found,  did  not  iwssess  testamentary 
capacity.  In  the  present  case  it  was  not  un- 
natural for  Mr.  White  to  have  the  nephew, 
who  had  grown  to  manhood  in  his  home  and 
still  lived  by  his  side,  consult  the  scrivener 
as  to  the  preparation  of  the  will  or  call  in 
those  chosen  as  witnesses  thereto. 

[4-71  It  is  not  essential  to  the  validity  of 
a  will  to  prove  more  by  the  witnesses,  who 
were  present  at  its  execution,  than  the  iden- 
tity of  the  Instrument,  that  they  saw  the  tes- 
tator subscribe  or  make  his  mark,  and  at  the 
time  of  the  doing  thereof  he  was  of  sound 
disposing  mind,  memory,  and  understanding. 
Combs'  and  Bankinson's  Appeal,  106  Pa.  165. 
That  was  done  in  this  case,  and  a  will  so 
executed  is  presumed  valid  although  not  read 
at  the  time.  Even  conceding  that  such  dp- 
cumstance  might  place  upon  proponent  the 
burden  of  Showing  that  testator  knew  the 
contents  of  the  will,  such  burden  was  dis- 
charged; for,  considering  all  the  evidence 
on  both  sides,  a  finding  that  testator  was  not 
familiar  with  the  contents  of  the  will  would 
necessarily  be  set  aside  as  contrary  to  the 
manifest  weight  of  the  evidence.  Bee  Caugh- 
ey  V.  Bridenbaugh,  208  Pa.  414,  433,  67  Atl. 
821.  But  a  testator  is  presumed  to  know  the 
contents  of  a  will  executed  by  him  in  the 
presence  of  witnesses,  although  it  is  not  read 
at  the  time.    Linton's  Appeal,  104  Pa.  228; 


Dickinson  v.  Dickinson,  61  Pa.  401;  Vernon 
V.  Kirk,  30  Pa.  218. 

There  are  some  suspicious  drcumstances, 
including  proponent  having  his  friend  Horn 
draw  the  will  in  testator's  absence,  the  de- 
posit of  the  money  in  bank  in  the  name  of 
Huben  and  wife^  and  the  alleged  effort  to  se- 
cure the  making  of  another  will.  There  are 
also  unusual  features  in  some  of  the  evidence 
on  behalf  of  proponent.  But  a  will  should 
not  be  set  aside  merely  because  of  suspicious 
circumstances  or  of  some  unusual  features  in 
the  evidence  for  proponent,  especially  where 
such  evidence  has  been  credited  by  the  court 
below,  who  saw  and  heard  the  witnesses. 
That  testator  withdrew  his  money  from  the 
bank  when  he  so  desired,  and  also  refused 
to  make  another  will  at  proponent's  request. 
If  true,  indicate  that  he  was  not  under  the 
latter's  control. 

[8]  The  court  below  was  right  in  holding 
that  the  insertion  of  Mr.  Huben's  name  as 
executor,  after  the  execution  of  the  will,  was 
ineffective,  but  did  not  destroy  the  Instru- 
ment. Saunders  t.  Samarreg,  200  Pa.  632,  65 
Atl.  763. 

The  assignments  of  error  are  overruled, 
and  the  decree  is  affirmed,  at  the  cost  of  ap- 
pellant. 


LBIPBR  V.  BALTIMORE  &  P,  R.  CO.  et  al, 
(Supreme  Court  of  Pennsylvania.    Oct  7, 1918.) 

1.  Cabbikis  «s>18(6)— Rates— iNjTJKonon. 

E^quity  will  not  restrain  railroad  from  charg- 
ing higher  rate  than  that  fixed  by  contract  made 
in  consideration  of  grant  of  right  of  way  over 
shipper's  land,  where  railroad  is  charging  regu- 
lar rates  filed  with  Public  Service  Commission, 
as  shipper's  remedy  is  by  application  to  commis- 
sion for  reduction  of  rate  under  Public  Service 
Act  July  26,  1913. 

2.  Cabrucbs  *=»2— Cokbtetutionai,  Law  «=» 
154(2)— Rates— PoLicB  Poweb— Ikpaibment 
or  Obuoation  of  Contbact. 

A  party  contracting  with  a  railroad  relating 
to  rates  is  presumed  to  do  so  with  knowledge 
that  the  state's  right  to  exercise  its  police  power 
is  expressly  reserved  and  that,  if  public  interest 
demands,  its  provisions  may  be  modified,  without 
any  violation  of  Const  U.  S.  art  1,  {  10,  cl.  1, 
forbidding  impairment  of  obligation  of  contracts. 

3.  Consthxitionai,  Law  4=9135— Obuoation 

OF  COKTRAOT— FRAKOHIBS— CHABOES. 

A  railroad  is  granted  its  franchise  by  the 
state,  so  that  it  may  properly  and  efficiently 
serve  its  people,  and  the  grant  is  subject  to 
state's  reserved  power  to  supervise  and  regulate 
exercise  of  franchise,  and  to  increase  or  de- 
crease rates  as  the  public,  as  distinguished  from 
mere  private,  interest  may  demand' 

4.  Cabbiebs  4=»18(1)— RE0T7I.ATIN0  Rates— 
Pboceedinos— Review. 

That  action  of  Public  Service  Commission 
can  by  proper  proceedings  be  revfewed  by  court 
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furnishes  one  complaining  of  change  in  rail- 
road rates,  as  fixed  by  his  contract,  a  full  oppor- 
tunity to  be  properly  protected  in  enjoyment  of 
his  rights. 

6.  Cabriebs  «=s>12(1)— Rate»— Oontbact. 

A  contract  with  a  railroad,  fixing  rates  for 
service  for  a  definite  or  indefinite  period,  has  no 
binding  force,  when  its  terms  conflict  with  rates 
fixed  in  meUiod  prescribed  by  Public  Service 
Company  Law  of  July  26,  1913. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia County. 

Bill  In  equity  by  Callender  I.  Lelper 
against  the  Baltimore  &  Philadelphia  Rail- 
road Company  and  the  Baltimore  &  Ohio 
Railroad  Company.  From  a  decree  for  plain- 
tiff, defendants  appeal.  Reversed,  and  com- 
plaint dismissed,  without  prejudice  to  plain- 
tiffs right  to  apply  to  the  PubUc  Service 
Commission. 

Argued  before  BROWN,  C.  J„  and  STEW- 
ART, MOSCHZISKER,  PRAZER,  WAL- 
LING, SIMPSON,  and  FOX,  JJ. 

W.  B.  Linn  and  H.  B.  GIU,  both  of  Rill- 
adelphla,  for  appellants. 

Lewis  Lawrence  Smith,  of  Philadelphia, 
for  ^pellee. 

FOX,  J.  Callender  I.  Lelper,  the  appellee, 
filed  a  bin  In  equity  against  the  Baltimore 
&  Philadelphia  Railroad  Company  and  the 
Baltimore  &  Ohio  Railroad  Company,  pray- 
ing for  an  Injunction  restraining  the  defend- 
ants from  exceeding  the  rates  specified  in  a 
contract  made  on  the  15tb  day  of  March, 
1887,  between  George  M.  Lewis,  who  was 
then  the  owner  of  certain  stone  quarries  on 
a  tract  of  land  in  the  township  of  Spring- 
field, county  of  Delaware,  state  of  Pennsyl- 
vania, and  the  Baltimore  &  Philadelphia 
Railroad  Company. 

The  agreement  in  question  In  Its  second 
paragraph  provided  that  the  parties  of  the 
second  part  and  their  successors  would  trans- 
port in  cars  to  be  furnished  by  them  stone  of 
the  parties  of  the  first  part  from  the  quar- 
ries to  any  point  on  the  line  of  their  rail- 
road between  Falrvlew  and  the  city  of  Phil- 
adelphia, and  to  all  points  in  the  Schuylkill 
River  Railroad  and  its  branches,  at  a  rate 
of  freight  not  more  than  40  cents  per  ton, 
and  that  the  actual  freight  to  be  charged 
from  the  said  quarries  to  Philadelphia  and 
to  all  other  points  which  may  be  or  become 
competitive  shall  not  exceed  competitive 
rates.  There  was  a  further  agreement  to 
transport  stone  from  the  quarries  to  the 
lauding  on'  Crum  creek  for  the  sum  of  5 
cents  per  ton,  or  $1  per  20-ton  car.  The  com- 
pany also  agreed  to  tranpsort  stone  from  the 
quarries  to  any  siding  of  the  company  in 
the  city  of  Chester  and  In  the  contiguous 


boroughs  at  a  charge  not  exceeding  2S  ents 
per  ton. 

By  a  conveyance  dated  the  19th  of  Aagust, 
1905,  the  appellee  acquired  all  the  esute, 
right,  title,  and  Interest  owned  by  the  said 
George  M.  Lewis  at  the  time  of  his  death 
in  and  to  the  assets  of  a  partnership  former- 
ly existing  between  him  and  the  plaintiff, 
and  In  and  to  said  quarries,  Including  partic- 
ularly the  rights  vested  In  the  said  George 
M.  Lewis  under  the  aforesaid  agreement 
dated  March  15, 18S7,  and  the  appellee  there- 
by became  the  absolute  owner  of  the  quar- 
ries, as  well  as  the  rights  arising  out  of  this 
agreement. 

The  consideration  of  the  agreement  was 
the  grant  of  a  right  of  way  through  and  over 
the  land  appurtenant  to  the  quarries,  which, 
at  the  time  of  the  agreement,  was  owned  by 
the  said  George  M.  Lewis.  The  railroad  com- 
pany was  also  required  by  a  provision  of  the 
agreement  to  locate  a  station  at  Avondale. 
Subsequently  the  Baltimore  &  Ohio  Rail- 
road Company,  the  other  defendant,  acquired 
by  contract  of  leasing  the  property  of  the 
Baltimore  &  Philadelphia  Railroad  Comiia- 
ny,  and  at  the  time  of  the  filing  of  the  bill 
was  operating  said  line  of  railroad.  It  l^ 
conceded  that  the  appellants  have  k^t  in 
every  respect  the  terms  and  provisions  of 
the  agreement  until  the  22d  day  of  Febru- 
ary, 1915,  when.  In  pursuance  of  the  terms 
and  provisions  of  the  Public  Service  Compa- 
ny Law  of  Pennsylvania  (Act  July  26,  1913 
[P.  L.  p.  1374]),  the  railroad  company,  hav- 
ing filed  with  the  Public  Service  Commission 
a  freight  tariff  raising  the  rates  In  question, 
claimed  that  It  was  entitled  to  collect  from 
the  appellee  42  cents  and  26  cents  in  place 
of  the  rate  fixed  in  the  agreement,  nauieiy, 
40  cents  and  25  cents. 

The  learned  judge  of  the  court  below  finds 
as  a  fact  that  the  freight  tariff  was  duly 
printed,  posted,  and  filed  according  to  tlie 
Public  Service  Company  Law  of  Pennsyl- 
vania, and  became  effective  February  22, 
1915,  and  that  accordingly  42  cents  and  26 
cents,  respectively,  became  the  lawful  rate? 
for  the  transportation  of  commodities  de- 
scril>ed  in  the  agreement  in  question  l)etween 
the  points  named  In  said  agreement.  The 
appellee  made  no  complaint  to  the  Public 
Service  Commission  of  Pennsylvania  as  to 
the  reasonableness  of  the  rate  thus  fixed  io 
the  freight  tariff  by  the  railroad  compan.^. 
nor  has  he  made  any  complaint  to  the  Pub- 
lic Service  Commls-slon,  setting  forth  the 
facts  alleged  In  the  bill  of  complaint  filed  la 
this  case,  nor  has  be  asked  for  any  relief, 
or  made  any  application  of  any  character  to 
the  Public  Service  Commission,  rehitiug  to 
the  facts  developed  In  the  case  at  bar.  Not- 
withstanding this  fact,  the  learned  judgf  of 
the  court  t)elow  held  that  the  defendant  vas 
without  legal  right  to  require  from  the  plain- 
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Uff  the  payment  of  tbe  rates  fixed  in  said 
freight  tariff  for  tlie  transportation  of  stone, 
and  held  that  as  the  rates  already  paid  since 
February  22,  1916,  were  paid  under  protest, 
it  was  the  duty  of  tbe  defendant  to  refund 
to  the  plaintiffs  the  excess  received  by  them, 
with  interest  thereon.  The  court  further 
directed  that  an  injunction  issue,  perpetual- 
ly restraining  the  defendant  from  demanding 
or  exacting  from  the  appellee  a  higher  rate 
for  the  transportation  of  stone  within  the 
state  of  Pennsylrania.  Defendants  were  fur- 
ther commanded  to  receive  and  transport 
stone  at  the  rates  fixed  in  tbe  agreement. 

[1,2]  Under  these  facts,  has  the  court  ju- 
risdiction to  make  tbe  decree  that  was  en- 
tered in  this  case?  One  of  the  purposes  of 
'the  passage  of  tlte  Public  Service  Law  was 
the  creation  of  a  tribunal  by  which  the  rates 
to  be  charged  by  public  service  companies  in 
the  state  might  be  established.  These  rates 
must  be  reasonable  In  amount  and  must  ap- 
ply equally  to  all  shipi)er8.  In  the  case  of 
Armour  Pacidng  Co.  v.  United  States,  209 
r.  S.  56,  28  Sup.  Ct.  428,  62  U  Ed.  681,  con- 
sidering a  somewhat  similar  question,  tbe 
court  said: 

"It  cannot  be  chaU«iged  that  Uie  great  por- 
pose  of  the  act  to  regulate  commerce,  whilst 
seeking  to  prevent  unjust  and  unreasonable 
rates,  was  to  secure  equality  of  rates  as  to  all 
and  to  destroy  favoritism;  these  last  being  ac- 
coipplished  by  reQuiring  the  publication  of  tar- 
iffs, •  •  *  and  forbidding  rebates,  prefer- 
ences, and  all  other  forms  of  undue  discrimina- 
tion." 

The  language  of  the  act  of  1913,  creating 
the  Public  Service  Commission,  in  defining 
Its  powers,  gives  the  commission  much  the 
same  powers  as  the  Interstate  Commerce 
Commission  under  the  act  of  Congress,  and 
the  language  used  by  Mr.  Justice  Day  in  the 
case  just  quoted  applies  with  equal  force  to 
the  language  of  the  act  of  1913.  To  permit 
the  contract  made  between  the  appellee  and 
appellants  to  stand  as  against  rates  estab- 
lished in  a  legal  and  orderly  method  and  in 
conformity  with  the  provisions  of  the  law 
would  be  to  nullify  the  purposes  of  the  act 
It  would  be  impossible  for  the  commission  to 
enforce  an  equality  of  reasonable  rates,  ex- 
cept upon  the  basis  that  it  is  not  bound  by 
contracts  previously  entered  into  between 
a  public  service  company  and  either  a  mu- 
nicipality, another  corporation,  or  a  private 
individual.  The  basis  upon  which  this  con- 
clusion must  rest  is  that  under  the  Constitu- 
tion of  Pennsylvania  (article  16,  {  3)  it  is 
provided: 

"The  exercise  of  the  police  power  of  the  state 
•nail  never  be  abridged,  or  so  construed  as  to 
permit  corporations  to  conduct  their  business 
in  such  manner  as  to  infringe  the  equal  rights 
of  inditiduala  or  the  general  well-being  of  the 
state." 


Where  the  rights  of  individuals  under  a 
contract  which  would  otherwise  be  perfect- 
ly valid  are  in  conflict  with  the  "general  well- 
being  of  the  state,"  the  rights  of  the  indi- 
viduals must  give  way  to  the  general  wel- 
fare. It  therefore  follows  that  when,  as  In 
this  case,  the  parties  enter  into  a  contract 
with  a  public  service  corporation  relating  to 
rates,  they  are  presumed  to  have  done  so 
with  the  knowledge  that  the  right  ot  the 
state  to  exercise  this  police  power  in  the 
future  Is  expressly  reserved,  and  that  where 
the  common  weal  and  the  interests  of  the 
public  demand  that  the  provisions  of  the 
contract  thus  entered  Into  shall  be  modified, 
it  can  be  done  without  any  violation  of  the 
provision  of  the  Constitution  of  the  United 
States  with  reference  to  the  impairment  of 
the  obligation  of  contracts. 

[8, 4]  A  public  service  company  Is  granted 
its  franchise  by  the  state,  so  that  It  may 
properly  and  efficiently  serve  Its  people.  This 
grant  is  made  subject  to  the  reserved  power 
of  the  commonwealth  to  supervise  and  reg- 
ulate the  exercise  of  the  franchise,  and  In 
the  case  of  rates  to  increase  or  decrease 
them  as  the  public  interest,  as  distinguished 
frwn  mere  private  interest,  may  demand.  It 
was  necessary,  therefore,  to  have  some  tri- 
bunal to  regulate  and  determine  questions 
of  this  character  relating  to  the  reasonable- 
ness of  rates,  and  the  Legislature  has  wise- 
ly provided  such  a  tribunal  In  the  Public 
Service  Commission.  The  fact  that  the  ac- 
tlcm  of  the  Public  Service  Commission  can 
by  proper  proceedings  be  reviewed  by  the 
courts  furnishes  the  appellee  with  a  full  op- 
portunity to  be  properly  protected  in  the 
enjoyment  of  his  rights.  If  the  rate  fixed  in 
his  contract  is  under  all  the  circumstances 
a  proper  rate,  this  can  be  judicially  deter- 
mined. The  fact  that  no  complaint  was 
made  to  the  commission  when  the  change  of 
the  rate  was  filed  does  not  prevent  the  ap- 
pellee from  subsequently  entering  a  com- 
plaint of  this  character.  Article  5,  S  4,  Act 
July  26,  1913;  Baltimore  &  Ohio  Railroad 
Co.  V.  Public  Service  Commission,  66  Pa. 
Super,  a.  403. 

The  question  here  presented  Is  not  new, 
but  has  arisen  In  a  number  of  cases  recently 
decided  by  this  court,  in  which  it  is  held 
that,  as  the  law  now  stands,  in  cases  of  this 
character  a  court  of  equity  Is  without  the 
necessary  Jurisdiction  to  make  a  decree.  In 
cnse  of  St.  Clair  Borough  v.  Taniaqua  & 
PottsvlUe  Electric  By.  Co.  et  al.,  259  Pa.  462, 
103  Atl.  287,  this  court  said: 

"Since  the  Public  Service  Company  Law  has 
been  upon  our  books,  we  have  consistently  ad- 
hered to  the  rule  that  matters  within  the  juris- 
diction of  tbe  commission  must  first  be  deter- 
mined by  it,  in  every  instance,  before  the  courts 
will  adjudge  any  phase  of  the  controversy  (Beth- 
lehem City  Water  Company  v.  Bethlehem  Bor- 
ough [No.  2]  253  Pa.  333,  337,  338  [98  Atl.  646]; 
New  Brighton  Borough  t.  New  Brighton  Water 
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Co.  et  al.,  247  Pa.  282,  240-212  [93  Ati.  327]); 
and  it  is  plain  tliat  orderly  procedure  requires 
an  adherence  to  this  practice,  otherwise  different 
phases  of  the  same  case  might  be  pendin^r  before 
the  commission  and  the  courts  at  one  time, 
which  would  cause  endless  confusion.  Under 
the  established  system,  the  commission,  in  the 
first  instance,  passes  upon  all  changes  of  rates 
made  by  public  service  corporations,  subject  to 
a  proper  and  well-regulated  review  by  the 
courts,  when  and  where  aU  questions  of  law 
may  be  raised  and  determined;  and  this  is  not 
BO  because  the  courts  have  any  desire  to  avoid 
the  performance  of  duties  cast  upon  them  by 
the  law,  but  because  the  people,  speaking 
through  the  Legislature,  have  declared  that 
these  duties  shall  be  performed  by  a  special 
tribunal  created  for  the  purpose." 

In  the  case  of  Bellevne  Borougli  ▼.  Ohio 
Valley  Water  Co.,  245  Pa.  114,  91  ML  236, 
the  court  said: 

"If  the  case  in  any  of  its  aspects  involves  the 
reasonableness  or  unreasonableness  of  water 
rates,  it  is  a  suffident  answer  to  say  that  the 
section  of  the  act  of  April  28,  1874  (P.  L.  73), 
which  gave  courts  the  power  to  determine  ques- 
tions of  this  character  was  repealed  by  the  Pub- 
lic Service  Company  Law,  approved  July  26, 
1913  (P.  L.  1374).  In  other  words,  the  Legisla- 
ture took  this  power  away  from  the  courts  and 
conferred  it  upon  the  Public  Service  Commis- 
sion. Hereafter,  so  long  as  the  act  of  1913  re- 
mains in  force,  the  question  of  reasonableness 
of  rates  established  by  pubUc  service  corpora- 
tiona,  must  in  the  first  instance  be  submitted  to 
the  Public  Service  Commission  when  challenged. 
This  is  now  the  declared  statutory  policy  of  the 
law,  and  it  is  binding  not  only  upon  the  inter- 
ested parties,  but  upon  the  courts  as  well.  We 
do  not  know  that  this  position  is  seriously  con- 
troverted by  learned  counsel  for  either  side  of 
the  present  controversy." 

The  view  adopted  In  the  St  Clair  Case, 
supra,  has  been  adopted  In  the  late  case  of 
Klein-Logan  v.  Duquesne  Light  Co.,  261  Pa. 
526,  104  Atl.  763,  and  in  V.  &  S.  Co.  t.  Gas- 
light Co.,  281  Pa.  623,  104  Atl.  667.  In  both 
these  cases  the  court  held  that  equity  was 
without  Jurisdiction  to  enforce  a  rate  con- 
tract, and  that  the  application  must  be  made 
in  the  first  Instance  to  the  Public  Service 
Commission. 

[5]  We  feel  that  the  question  of  the  bind- 
ing effect  of  the  contract  such  as  we  have 
here  in  controversy  upon  the  jurisdiction  of 
the  Public  Service  Commission  Is  sufficiently 
relevant  to  justify  Its  conslderatlou  at  this 
time.  Some  of  the  earlier  cases  have  sug- 
gested a  distinction  with  reference  to  con- 
tracts of  this  character.  This  court  has  held 
that  contracts  fixing  rates  which  are  for  an 
Indeterminate  period  will  not  be  sustained. 
This  perhaps  carries  with  It  the  Implication 
that  a  contract  for  a  determinate  or  definite 
time  might  be  sustained,  although  this  has 
not  been  definitely  decided.  We  have  reached 
the  conclusion  that  this  is  a  distinction  which 
ought  not  to  be  maintained.  Where  parties 
enter  Into  a   contract  which   relates   to  a 


matter  which  may  subsequently  be  the  sub- 
ject of  revision  by  the  state  In  tbe  exercise  of 
Its  police  power,  their  contracts,  whether 
definite  or  Indefinite  in  point  of  time,  must 
be  held  subject  to  the  right  of  the  state  to 
act  in  r^ard  thereto.  They  cannot  allege 
that  the  contracts,  so  far  as  the  state  is 
concerned,  are  Invli^ble.  It  Is  not,  as  we 
have  already  pointed  out,  In  the  interest  of 
the  parties  to  the  contract,  or  either  of  than, 
that  the  contract  may  be  revised  or  modified, 
but  because  of  the  greater  good  resulting  to 
the    public  at  large: 

In  Turtle  Cre^  Borough  v.  Pennsylvania 
Water  Co.,  243  Pa.  415,  90  A.tL  199,  Mr. 
Justice  Elkin  said: 

"In  conclusion  it  may  not  be  improper  to  re- 
mark that  these  appeals  contain  many  incidental 
and  interesting  questions  of  law,  which  we  do 
not  deem  vital  to  the  decision  of  the  present 
case,  and  therefore  have  refrained  from  discus- 
sing or  deciding  them.  These  questions  will 
arise  under  the  act  of  July  28,  1913  (P.  L. 
1374),  known  as  the  Public  Service  Company 
Law,  and  it  would  be  unwise  to  anticipate  their 
decision  at  the  present  time  and  imder  the  old 
law." 

This  case  had  Its  Inception  prior  to  the 
passage  of  the  Public  Service  Company  Law, 
and  hence  the  effect  of  the  act  of  1913  could 
not  be  properly  considered  or  determined. 
I^ia  was  followed  by  an  opinion  by  the  same 
justice  In  Borough  of  Bellevue  v.  Ohio  Valley 
Water  Co.,  245  Pa.  114,  91  AU.  236.  In  that 
opinion.  In  referring  to  the  case  of  Turtle 
Creek  Borough  r.  Pennsylvania  Water  Co., 
supra,  the  court  said: 

"We  did  not  then  decide  whether  a  contract 
between  a  borough  and  a  water  company,  for  a 
definite  term  of  years  and  for  specified  rates 
during  the  limited  term,  would  be  enforced  as 
between  the  parties,  because  that  question  was 
not  then  raised;  and  It  is  not  raised  now,  so 
that  this  wm  be  left  as  an  open  question  until 
it  is  presented  in  concrete  form  upon  facts  call- 
ing for  a  decision  of  the  point.  We  did  decide 
in  that  case  that  a  contract  of  this  kind,  un- 
limited by  its  terms,  and  hence  indeterminate 
as  to  time,  could  not  be  enforced  indefinitely, 
and  must  give  way  to  the  general  policy  of  tb« 
law  under  which  the  Legislature  created  a  spe- 
cial tribunal  to  pass  upon  and  determine  ques- 
tions relating  to  the  reasonableness  of  rates 
charged  by  public  service  corporations." 

There  seems  to  be  no  difference  In  principle 
between  the  case  of  a  contract  Indeterminate 
and  one  that  Is  determinate ;  nor  Is  tliere  an; 
difference  In  prindi^e  between  a  amtract 
with  a  borough,  with  a  corporation,  or  with 
an  individual.  Any  contract  of  this  dla^a^ 
ter,  whether  for  a  definite  or  Indefinite  period, 
must  give  way  when  Its  terms  conflict  with 
the  rates  fixed  In  the  method  prescribed  by 
the  Public  Service  Act  of  1913. 

We  hold  that  the  court  below  was  without 
Jurisdiction  to  make  the  decree  prayed  for, 
and  that  the  appellee  must  be  remltt^  to  bis 
remedy  of  filing  a  complaint  with  the  PubUc 
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Service  Commission,  under  the  proTlslons  of 
the  act  of  July  26, 1913  (P.  lU.  1374). 

The  decree  Is  tiierefore  reversed,  and  the 
bUl  of  complaint  dismissed,  at  the  costs  of 
the  appellee,  without  prejudice  to  the  right  of 
the  appellee  to  aiq;)Iy  to  the  Public  Service 
CornmisBlou. 


WILSON  y.  BLA.INE  et  al. 
(Supreme  Court  of  Pennsylvania.    Oct  7, 191&) 

1.  MUNICIPAL    COBPOBATIONS    «=»867(4)— IN- 

CBEA8E  or  Indbbteonkss— BLKcnoN  Con- 
test. 
No  act  of  assembly  or  any  c(»stitational 
provisidn  provides  any  method  for  contesting  the 
result  of  an  election  to  increase  the  indebted- 
ness of  a  borough,  and  It  is  to  be  presumed  that 
it  was  not  intended  that  return  and  certifica- 
tion of  the  result  should  be  in  any  way  con- 
troverted. 

2.  Statutes    «=»239— Constbuotiow  — Com- 
MON-IiAW  Rights. 

The  general  rule  is  that  In  matters  not  in 
accordance  with  the  course  of  common  law  no 
right  can  be  exercised,  save  such  as  is  expressly 
given  by  the  statute  relating  thereto. 

3.  Equity     «s>43—Jubisdiction— Adequate 
Rehedt  at  Law. 

Because  equity  has  no  jurisdiction  where 
there  is  a  remedy  at  htw  does  not  imply  that 
where  there  is  no  remedy  at  law  the  jurisdiction 
must  be  in  equity,  or  that  where  a  tribunal  is 
provided  to  do  a  given  thing  equity  has  ju- 
risdiction to  collaterally  review  its  decisions,  if 
there  is  no  method  provided  by  statute  for  so 
doing. 

4.  EQurrr  ^ssI—Jubisdiotion— Statute. 

Courts  of  equity  in  this  state  have  no  juris- 
diction save  that  given  by  statute,  and  one  as- 
serting the  juri8dicti(m  must  therefore  point  to 
the  statute  giving  it. 

5.  MUWlCrPAL      COBPOBATIONS      «=»887(4)    — 

Eu:cTion — Iwdebtedness— Bquitt     Jubis- 

DionoN. 
Elqnity  will  not  restrain  the  Issuance  of 
bonds  by  a  municipality  after  the  electi(m  court 
has  certified  that  the  electors  have  assented  to 
sn  increase  of  indebtedness,  for  any  reason  re- 
lating simply  to  the  conduct  of  election. 

6.  MUmcIPAI,  COBPOBATIONS  «s>1000(4)— In- 

CBEASE    or    Indebtedness  —  "Taxpatebs' 

Bnx." 
A  bill  filed  by  a  taxpayer  in  his  own  name 
and  right,  and  not  on  behalf  of  himself  and  oth- 
er taxpayers,  is  not  a  "taxpayers'  bill,"  and 
no  relief  can  be  granted  thereunder  regarding 
matters  in  which  all  the  taxpayers  generally 
are  interested. 

Appeal    from    Court   of   Common    Pleas, 
Luzerne  County. 

Bill  In  equity  for  an  Injunction  by  John 
Wilson   against   Daniel   Blaine  and   others. 


From  a  decree  dismissing  the  bill,  plalntUt 
appeals.    Affirmed,  and  appeal  dismissed. 

Argued  before  BROWN,  O.  J.,  and  MOSCH- 
ZISKER,  FBAZEB,  WALLING,  SIMPSON, 
and  FOX,  JJ. 

W.  Alfred  Valenttne,  of  Wllkes-Barre,  for 
appellant 

Arthur  H.  James,  James  T.  Brennan,  and 
Richard  B.  Sheridan,  all  of  Wllkes-Barre, 
for  appellees. 

SIMPSON,  J.  On  November  7,  1916,  «n 
election  was  held  In  the  Borough  of  Larks- 
vllle  for  the  purpose  of  obtaining  the  assent 
of  the  electors  to  an  Increase  of  Its  debt. 
The  election  court  computed  the  return  of 
votes,  and  certified  that  561  votes  had  been 
cast  in  favor  of  the  increase  and  533  against 
It  The  borough  council  thereupon  proceed- 
ed to  take  the  necessary  st^s  to  make  the 
increase,  and  to  issue  the  appropriate  bonds 
to  secure  it  Thereupon  appellant,  alleging 
that  he  was  a  citizen  and  taxpayer  of  the 
borough,  filed  this  bill  in  equity  in  his  own 
name  and  on  his  own  behalf,  and  not  in  the 
name  and  on  the  behalf  of  himself  and  other 
citizens  and  taxpayers,  against  the  borough 
coundlmen,  the  burgess,  the  controller  of 
the  borough,  and  the  secretary  of  the  bor- 
ought  council,  praying  an  Injunction  against 
the  Issuing,  signing,  or  approving  of  said 
bonds. 

It  is  averred  In  the  bill  that  in  two  of  the 
wards  the  voting  places  were  not  arranged 
and  equipped  as  required  by  law;  that  per- 
sons other  than  election  officers  and  the 
electors  voting  were  allowed  to  remain  in 
and  about  the  election  rooms;  that  assistance 
was  rendered  to  voters  In  marking  their  bal- 
lots, although  they  were  not  really  disabled 
or  lncapa(dtated  from  so  doing;  and.  that 
numerous  i)ersons  were  allowed  to  vote  in 
favor  at  the  loan  who  were  not  qualified 
electors  of  the  ward  In  which  they  voted.  No 
fraud  Is  alleged,  nor  is  It  averred  that  any 
steps  were  taken,  at  the  time  of  computing 
the  vote  or  thereafter,  to  challenge  the  court, 
or  to  directly  attack  the  finding  and  certifi- 
cate of  the  election  court  that  a  majority 
of  the  electors  had  approved  the  Increase. 
Pending  the  decision  of  the  case  the  validat- 
ing act  of  May  29,  1917  (P.  L.  308),  was 


The  court  below  held  that,  as  to  all  mat- 
ters other  than  those  which  relate  to  the 
arrangement  and  equipment  of  the  polling 
^daces,  the  evidence  was  too  Indefinite,  and 
the  matters  Involved  too  unimportant,  to 
justify  findings  in  regard  thereto.  Its  con- 
clusion on  those  points  is  not  challenged  by 
any  exception  or  assignment  of  error.  It  fur- 
ther decided  that  equity  had  jurisdiction  of 
the  case ;  that  under  Cramer's  Election  Case, 
248  Pa.  208,  93  Atl.  937,  Ann.  Cas.  1916E,  914, 
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the  arrangement  and  equipment  of  the  polling 
places  In  those  wards  were  so  bad  as  to  have 
required  the  rotes  cast  therein  to  be  excluded 
In  the  count,  but  for  the  validating  act  of  May 
29,  1917  (P.  L.  308),  which,  under  Swartz  v. 
Carlisle  Borough,  237  Pa.  473,  85  Atl.  847, 
Ann.  Cas.  1914B,  458,  must  be  held  effective  to 
sustain  the  election.  It  thereupon  dismissed 
the  bill.  Plaintiff  now  appeals,  alleging  that 
act  to  be  unconstitutional,  because  local  and 
special  legislation,  and,  if  applied  to  ttiis 
case,  which  was  pending  at  the  time  of  its 
passage,  it  would  be  unconstitutional  for 
that  reason  also.  We  do  not  deem  it  neces- 
sary to  consider  those  questions,  as  we  are 
of  opinion  that  the  bill  should  be  dismissed 
for  want  of  equity. 

[1,2]  By  various  provisions  In  the  C<n- 
stitutlon  of  this  state  the  elections  of  pub- 
lic officials  are  provided  for,  and,  by  article 
8,  i  17,  the  different  classes  thereof  are  stat* 
ed,  and  as  to  them  it  is  directed  that — 

"The  General  Assembly  shall,  by  general  law, 
designate  the  courts  and  judges  by  whom  the 
several  classes  of  election  contests  shall  be  tried, 
and  regulate  the  manner  of  trial  and  all  mat- 
ters incident  thereto." 

And  by  article  9,  J  8,  it  provides  that — 

"The  debt  of  any  county,  city,  borough,  town- 
ship, sdiool  district,  or  other  municipality  or 
incorporated  district"  shall  not  be  increased  be- 
yond a  certain  point  "without  the  assent  of  the 
electors  thereof  at  a  public  election,  in  such 
manner  as  shall  be  provided  by  law." 

This  latter  kind  of  election  was  thereto- 
fore unknown  in  this  state.  At  the  first  ses- 
sion of  the  Legislature  following  the  adop- 
tion of  that  Constitution,  the  following  acts 
were  passed:  Act  Jan.  30,  1874  (P.  L.  31), 
providing  for  the  election  of  public  officials ; 
Act  May  19,  1874  (P.  L.  208),  providing  for 
the  contest  of  such  elections ;  and  Act  April 
20,  1874  (P.  L.  65),  regulating  the  manner 
and  effect  of  voting  on  the  increase  of  debt. 
By  the  last  cited  act  it  is  provided  that  the 
clerk  of  the  court  counting  the  vote— 

"shall  make  a  record  of  the  same,  and  furnish 
a  certified  copy  thereof,  under  seal,  showing  the 
result,  to  the  corporate  authorities  of  such  mu- 
nicipality," and  if  "the  return  of  such  election 
shall  show  a  majority  tliat  'debt  may  be  increas- 
ed,' the  corporate  authorities  may  increase  the 
same." 

Neither  the  last-mentioned  act,  nor  any 
other  act  of  assembly  or  constitutional  provi- 
sion, provides  any  method  for  contesting  the 
result  of  such  an  election.  Hence,  as  the 
Constitution  and  the  legislation  provided  for 
contests  of  elections  of  public  officials,  and 
not  of  elections  relating  to  an  increase  of 
del)t,  it  must  be  presumed  that  it  was  not 
intended  that  the  return  and  certification  of 
the  result  in  the  latter  class  of  cases  should 
be  controverted  in  any  way;  and  this  is 
borne  out  by  the  provision  above  quoted  that 


if  the  return  shows  a  right  to  increase  the 
debt  the  authorities  may  do  It  It  is  also 
in  keeping  with  the  general  rule  that,  in 
matters  not  In  accordance  with  the  course  of 
the  common  law,  no  right  can  be  exercised 
save  such  as  is  expressly  given  by  the  stat- 
ute relating  thereto.  Moyer  v.  Kirby,  14 
Serg.  &  R.  162,  164,  165.  What  has  been 
said  above  is  in  accord  with  the  dicta  in 
Hulseman  v.  Rems,  41  Pa.  396,  and  the  deci- 
sion in  Thompson  v.  Ewing,  1  Brewst  67. 
that  equity  has  no  jurisdiction  in  this  class 
of'  cases,  and  is  conclusive  against  appel- 
lant's contention.  Inasmuch,  however,  as  he 
builds  his  argument  wholly  apon  the  fact, 
above  stated,  that  no  right  of  contest  is  given 
4n  the  case  of  elections  to  increase  a  munici- 
pality's debt,  it  may  be  well  to  examine  his 
contention  a  little  further. 

[8]  Apparently  It  Is  thought  that,  because 
equity  has  no  jurisdiction  when  there  is  an 
adequate  remedy  at  law,  therefore  where 
there  is  no  adequate  remedy  at  law  there 
must  be  jurisdiction  in  equity.  Of  course  in 
proper  cases,  if  an  individual  is  wronged, 
and  the  law  does  not  provide  bim  with  a 
remedy,  equity  would  take  cognizance  of  the 
wrong  and  redress  it;  but  that  does  not 
mean,  as  appellant  necessarily  contends,  that 
where  a  tribunal  is  provided  to  do  a  given 
thing,  equity  will  have  jurisdiction  to  col- 
laterally review  its  decisions,  if  there  is  no 
method  provided  by  statute  for  so  doing.  On 
the  contrary,  especially  in  those  matters  In 
which  the  public  has  an  interest,  in  the  ab- 
sence of  a  constitutional  provisdon  on  the 
point,  its  Judgments  can  only  be  reviewed  in 
the  manner  and  to  the  extent  provided  in  the 
statute  itself.  A  multitude  of  cases  so  de- 
cide, as  witness  the  decisions  on  Uquor  li- 
cense cases,  and  those  arising  under  the 
Public  Service  Company  Law,  In  the  latter 
of  which  two  cases,  recently  r^Mrted,  are 
squarely  in  point:  McCauley  t.  Imperial 
Woolen  Co.,  261  Pa.  312,  104  Atl.  617,  and 
Leiper  v.  Baltimore  &  Philadelphia  Railroad 
Co.,  262  Pa.  328,  106  Atl.  551.  The  unsound- 
ness of  appellant's  contention  Is,  moreover, 
demonstrable  from  another  point  of  view. 

[4]  In  this  state,  courts  of  equity  did  not 
exist  until  1836,  and  it  has  been  steadil.r 
held  that  they  have  no  Jurisdiction  save  ttiat 
given  by  statute.  Davis  v.  Gerhard,  5Whart 
466;  Hogsett  v.  Thompson,  258  Pa.  85,  105 
Atl.  911.  No  other  conclusion  was  or  is  pos- 
sible under  article  5,  {  6,  of  the  Constitution  of 
1838,  or  article  5,  J  20,  of  the  Constitution  of 
1873.  He  who  asserts  the  Jurisdictl(Hi  must 
therefore  point  to  the  statute  giving  it.  In 
this  case  it  cannot  rest  upon  the  ground  of 
fraud,  for  no  fraud  is  alleged,  and,  not  being 
alleged,  it  could  not  be  considered,  even  if 
proved.  Luther  v.  Luther,  216  Pa.  1,  64  Atl. 
868.  Nor,  if  it  were  alleged,  would  it  be 
nvailnMe  to  appellant  as  a  means  of  collat- 
eral attack  in  this  class  of  cases.    Com.  v. 
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Leech,  44  Pa.  832.  Hapi^y  taere  It  was  not 
even  attempted  to  be  proved. 

[I,  I]  Appellant  points,  hovever,  as  tbe 
sole  basis  of  his  claim  that  equity  has  Juris- 
diction, to  section  13  of  the  act  of  Jnne  16, 
1S36  (P.  L.  784),  as  amended  by  section  39, 
of  the  act  of  Jnne  13,  1840  (P.  I*  666).  It 
provides  for  equitable  Jurisdiction  so  far  as 
relates  to  "the  prevention  or  restradnt  of  tbe 
commission  or  continuance  of  acts  contrary 
to  law,  and  prejudicial  to  the  Interests  of  the 
community  or  the  rights  of  Individuals."  If 
those  words  were  successfully  given  the 
broad  construction  often  claimed  for  them 
by  counsel,  they  would  result  in  drawing  in- 
to the  Jurisdiction  of  equity  much  of  the  civ- 
il and  criminal  litigation  of  the  state,  and 
would  violate  the  provisions  of  section  6,  art, 
9,  of  the  Constitution  of  1838,  and  section 
6.  art.  1,  of  tbe  CSonsUtuUon  of  1873  pro- 
Tiding  that  "trial  by  Jury  shall  be  as  hereto- 
fore, and  the  right  thereof  remain  Invio- 
late." It  is  for  that  reason  that  tbe  courts 
bave  Invariably  limited  the  act  to  matters 
within  Its  purpose  and  spirit. 

Moreover,  that  provision  has  no  applica- 
bility to  this  case.  What  "acts  contrary  to 
law"  are  here  sought  to  be  restrained?  Ap- 
pellant says  the  issuance  of  the  bonds.  But 
that  is  not  so ;  for  the  issnanoe  of  the  bonds, 
on  the  faith  of  the  recorded  decree  of  au- 
thority so  to  do,  is  a  valid  act  The  thing 
really  alleged  to  be  "contrary  to  law"  was 
tbe  holding  of  an  election  In  places  not  equip- 
ped as  provided  by  law.  To  reach  that  mat- 
ter, however,  the  application  should  have 
been  to  restrain  the  voting  In,  or  the  count- 
ing of  Que  votes  cast  at,  those  places;  but 
no  injunction  was  asked  upon  either  ground, 
and.  In  the  nature  of  things,  cannot  now  be. 

Nor,  If  we  pass  that  point,  would  appel- 
lant be  any  better  off.  "Acts  contrary  to 
law,"  which  are  "prejudicial  to  the  inter- 
ests of  the  community,"  can  only  be  re- 
strained upon  application  by  and  in  tbe  name 
of  the  community  prejudiced.  Si)arhnwlc  v. 
Union  Passenger  Railway  Co.,  54  Pa.  401. 
And  "acts  contrary  to  law,"  which  are  "prej- 
udicial to  •  •  ♦  the  rights  of  individu- 
als." can  only  be  restrained  at  the  instance 
of  Individuals  who  have  Interests  which  are 
different  In  kind  as  well  as  in  degree  from 
those  of  the  rest  of  the  public  affected. 
Rhymer  v.  Fretz,  206  Pa.  230,  55  Atl.  058, 
98  Am.  St.  Hep.  777;.  Alexander  v.  Wllkes- 
Barre  Anthracite  Coal  Co.,  251  Pa.  1,  08  Atl. 
'W,  L.  R.  A.  1917B,  310.  In  this  case  appel- 
lant's interest  Is  the  same  both  in  kind  and 
(le;;ree  as  that  of  all  other  citizens  and  taz- 
Iia.viTs  of  the  borough.  It  follows  that  the 
aliove  act  of  assembly  lends  no  aid  to  appel- 
lant's claim  of  equitable  Jurisdiction;  and, 
«s  no  other  statutory  authority  appears,  the 
bill  must  be  dismissed. 

Lest  it  be  thought  that  the  matter  was 


overlooked,  we  add  that  nothing  above  said 
affects  the  right  to  file  a  taxpayer's  bill  In 
proper  cases.  We  said  in  Schlanger  v.  West 
Berwick  Borough,  261  Pa.  605.  104  Atl.  764, 
that  such  a  bill  is  essentially  a  class  hUl. 
As  such  it  must  be  filed  in  the  name  of  and 
for  the  dass  (37  Cyc.  1273,  4),  for  otherwise 
every  taxpayer  would  have  a  separate  right 
to  file  a  bill  in  his  own  name  and  right,  and 
a  multiplicity  of  suits  and  great  confusion 
might  result.  This  bill,  however,  Is  not  a 
class  bill.  Appellant  flies  it  in  bis  own 
name  and  right,  and  does  not  aver  that  It  Is 
filed  for  the  benefit  of  himself  and  other 
citizens  and  taxpayera 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed, at  the  cost  of  appellant 


BOWMAN  V.  BBRKET  et  aL 

(Supreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

Altebation  of  Instruments  ®=8  —  "Ma- 
TEBiAL  Altebation"— AnniTioN  of  Seai.. 
Tb«  addition  of  a  seal  after  one  of  tbe  sig- 
natures to  a  promissory  note,  by  the  agent  of 
the  holder,  without  the  knowledge  or  authority 
of  the  maker,  is  a  "material  alteration"  which 
avoids  the  instrument. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Material 
Alteration.] 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Assumpsit  on  a  note  by  Polly  A.  Bowman 
against  Jerry  Berkey  and  another.  Verdict 
for  plaintiff  for  $3,219.09,  and,  from  a  judg- 
ment for  defendants  n.  o.  v.,  plaintiff  ap- 
peals.   Affirmed. 

See,  also,  259  Pa.  327,  103  Atl.  49. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZER,  WALLING,  SIMPSON,  and 
FOX,  JJ. , 

Frank  P.  Barnhart,  of  Johnstown,  for  ap- 
pellant 

Henry  Doerr  and  Tillman  K.  Saylor,  of 
Johnstown,  for  ai^llees. 

PER  CURIAM.  The  addition  of  a  seal 
after  the  signature  of  W.  S.  Krlse  to  the 
note  involved  in  the  issue  below,  without 
his  knowledge  or  authority,  was  a  "materi- 
al alteration"  of  the  Instrument.  Bowman 
v.  Berkey  et  aL,  250  Pa.  827,  103  Atl.  40. 
The  seal  was  added  by  the  admitted  ngent 
of  the  plaintiff,  and  the  learned  trial  Judge 
in  directing  the  entering  of  Judgment  for 
the  defendants  n.  o.  r.  properly  admitted 
that  their  point  asking  for  the  direction  of 
a  verdict  In  their  favor  should  have  been 
affirmed. 

Judgment  affirmed. 
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SHBNANQO  UMBSTONB  CO.  v.  BUFFA- 
LO, R,  &  P.  RT.  CO. 

(Supreme   Court    of    Pennsylvania.      Oct.    23, 
1918.) 

i.  Cabbiebs  «=>202— Recovbbt  or  EzcEsa 
Fbeiqht— IseuBS— Vabiance. 
Where  a  statement  of  claim  for  alleged  ex- 
cess freight  rates  paid  tinder  protest  alleges  a 
contract  indefinite  as  to  time,  it  is  not  supported 
by  proof  of  a  contract  terminable  at  any  time 
by  act  of  one  of  the  parties,  and  the  suit  cannot 
be  maintained. 

2.  Cabbiebs    «=>20S2— Recovebt    or    Bzcess 

FeEIGHT— CONTBAOT— RlOHI  OF  AOTIOK. 

Where  plaintiff,  in  assumpsit  to  recover  al- 
leged excess  freight  rates  paid  under  protest, 
shows  a  rate  contract  terminable  at  any  time 
by  the  action  of  one  of  the  parties,  without  aver- 
ring or  proving  whether  the  time  limit  had  or 
had  not  expired  before  payments  were  made,  the 
action  cannot  be  maintained. 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Assumpsit  by  the  Shoiango  Limestone 
Company  against  tbe  Buffalo,  Rochester  & 
Pittsburgh  Railway  Company  to  recover  al- 
leged excess  freight  rates  paid  under  pro- 
test Verdict  for  plaintiff  for  $10,594.07  and 
Judgment  thereon,  and  defendant  appeals. 
Reversed. 

Argued  before  STEWART,  M0SCHZI8- 
KER,  FRAZER,  SIMPSON,  and  FOX,  JJ. 

Wylle  McCasIln,  of  New  Castle,  and  John 
G.  Whltmore,  of  Rldgway.  for  appellant 

J.  Norman  Martin  and  Norman  A.  Martin, 
both  of  New  Castle,  for  appellee. 

SIMPSON,  J.  Plaintiff  claimed  to  recover 
upon  an  oral  contract  between  It  and  defend- 
ant made  on  or  about  November  23,  1900, 
by  which  It  Is  alleged  defendant  agreed,  In- 
ter alia,  to  haul  cars  loaded  by  plaintiff  at  Its 
plant  in  Shenango  township,  and  deliver 
them  to  other  railroad  companies,  and  to  con- 
signees in  the  New  Castle  district  at  the 
rate  of  $2  per  car.  It  claimed  that  begin- 
ning April  11,  1906,  and  ending  August  21, 
1907,  defendant  charged  plaintiff  In  excess 
of  the  agreed  price;  that  plaintiff  paid  the 
same  under  protest,  because  only  thus  could 
It  get  Its  goods  shipped,  and  in  this  suit 
sought  to  recover  back  those  excess  pay- 
ments, with  Interest  At  the  trial  defend- 
ant presented  a  point  for  binding  Instruc- 
tions which  was  refused,  the  verdict  was 
for  plaintiff,  defendant's  motion  for  judg- 
ment non  obstante  veredicto  was  dismissed, 
and  this  appeal  taken.  Several  Interesting 
and  important  questions  are  raised  on  this 
record,  but  we  do  not  find  it  necessary  to 
consider  them. 


Defendant  alleges  that  even  on  plaintiff's 
showing  the  alleged  contract  had  no  limita- 
tion as  to  time,  and  was  therefore  una- 
forceable.  Whether  this  be  so,  whetter  no 
time  being  named  the  contract  would  run  t 
reasonable  time,  and  whether,  If  this  latter 
view  be  correct,  the  reasonable  time  had  ex- 
pired before  the  payments  were  made  out  of 
which  the  present  claim  arose,  we  are  not 
called  upon  to  decide.  Plaintiff  claims  that  the 
contract  being  indefinite  as  to  time,  ran  untU 
the  present  suit  was  brought;  that  Is,  that  a 
suit  In  affirmance  of  a  contract  results  in  its 
rescission.  We  are  not  even  called  upon  to 
determine  the  validity  of  this  curious  conclu- 
sion. 

[1]  The  statement  of  claim  Itself  alleges, 
as  both  parties  admit  a  contract  Indefinite 
as  to  time.  Only  one  witness  testifies  that 
any  contract  was  made,  and  he  says  that  it 
was  not  Indefinite  as  to  time,  but  was  to  last 
only  "until  such  time  as  we  (defendant]  oan 
make  through  rates."  It  Is  thus  clear  that 
the  allegata  and  probata  do  not  agree,  and 
the  suit  cannot  be  maintained.  Berks  Co. 
Trust  Co.  T.  Lyte,  250  Pa.  543,  95  AU.  719. 

[2]  Moreover,  there  was  neither  averment 
nor  proof  as  to  whether  the  time  limit  spec- 
ified by  the  witness,  had  or  had  not  expired 
before  the  payments  were  made  out  of  which 
this  suit  arose.  Under  such  circumstances, 
of  course,  the  action  could  not  be  maintained. 

The  Judgment  Is  reversed. 


WBAKLAND  v.  CXMBRIA  COAL  (X). 

(Supreme  Court  of  Pennsylvania.     Oct  23, 
1918.) 

Mines  and  Minebai.b    9=»55<6)  —  Cosvii- 

ANCE      OF      COAI^-SUBFACE      SUPPOBT— Co."?- 

8TBWCTI0N— Liability. 
Where  grant  of  coal  underlying  the  surface 
provides  the  grantee  may  enter  upon  the  lands 
and  mine  and  remove  coal  without  any  liabili- 
ty for  damages  from  the  exercise  of  such  right^ 
he  is  not  liable  for  injury  to  the  surface  by  min- 
ing operations. 

Appeal  from  Court  ot  Oommon  Pleas,  Cam- 
bria County. 

Trespass  by  William  J.  Weakland  against 
the  Cymbria  Coal  Company,  to  recover  dam- 
ages for  Injuries  to  the  surface  of  coal  land 
caused  by  defendant's  mining  operatiODa. 
From  an  order  refusing  to  take  off  a  com- 
pulsory ncmsuit  plaintlfF  appeals.    Affirmed. 

From  the  record.  It  appeared  that  the  de- 
fendant was  the  owner  of  coal  underlyln? 
plaintllTs  land  under  a  lease  which  prorided, 
inter  alia,  that  defendant  should  have— 

"exclusive  privilege,  right  and  liberty  of  tnta- 
ing  at  will  upon  any  and  all  parts  of  said  laiil 
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and  waiddnc  for,  qaarr;iiig,  mininc,  rauing,  d»- 
liTeriog,  taking  and  carrying  away  aaid  coal,  etc. 
*  *  *  Aa  well  aa  of  doing  all  other  acta  and 
thinga  concerning  the  mining,  quarrying,  work- 
ing or  removing  at  any  and  all  times  hereafter  of 
said  coal,  and  appertaining  to  the  manufacture  of 
aaid  coke  and  the  products  thereof  on,  from  and 
nnder  any  and  all  parts  of  aaid  land  by  the  said 
party  of  the  second  part,  ita  auccessors  and  as- 
signs, or  by  its  serranta,  employes  or  lessees  as 
fully  as  if  they  were  the  actual  owners  of  the 
hereinbefore  described  land,  and  all  of  the  said 
righta,  liberties,  and  privUeges  to  be  used  and 
exercised  without  any  liability  for  damages 
arising  or  resulting  from  the  use  and  exercise 
of  the  same  aa  aforesaid,  and  possession  is  here- 
by giyen  to  the  party  of  the  second  part,  its  sue- 
oessoiB  and  asaigns  forever,  for  tiie  purposes 
above  mentioned." 

By  reason  of  defendant's  mining  opera- 
tions. Injury  was  caused  to  the  surface  of 
plaintiff's  land.  The  court  entered  a  com- 
pnlaory  nonsuit  which  It  subsequently  refus- 
ed to  take  off.    Plaintiff  appealed. 

Argued  before  BKOWN,  C.  J.,  and  STEW- 
ART, FRAZEE,  WAIXING,  SIMPSON,  and 
FOX,  JJ. 

Philip  K  Shettlg  and  M.  D.  Elttell,  both  of 
E3)aisburg,  for  appellant. 

John  E.  Evans  and  Charles  S.  Evans,  both 
of  Ebensburg,  for  appellee. 

PEB  GITRIAM.  The  grant  under  which 
the  defendant  company  acquired  title  to  the 
coal  underlying  the  surface  owned  by  the 
appellant  indicates  in  clearest  terms  the  in- 
tention of  the  grantor  that  it  should  not  be 
liable  for  damages  for  failure  to  support  the 
surface,  and,  as  the  appellant  acquired  title 
subject  to  the  grant  to  the  appellee,  the  non- 
suit was  properly  entered.  Miles  v.  Penn- 
sylvania Coal  Co.,  217  Pa.  449,  66  AO.  764, 
10  Ann.  Cas.  871;  Kellert  ▼.  Rochester  & 
Pittsburg  Coal  &  Iron  Co.,  226  Pa.  27,  74  Aa 
789;  Stllley  v.  Pittsburg-Buffalo  Co.,  234 
Pa.  492,  83  Atl.  478,  41  L.  R.  A.  (N.  S.)  236. 

Judgment  afSrmed. 


DAVIS  V.  SMITH  et  al. 
(Supreme  Gotirt  of  Pennsylvania.    Oct.  23, 

i9ia) 

1.  Appeal  and  Erbob  <S=»589— Assignment 
OF  Ebrob— SxJirnciENCT. 

Statements  of  questions  involved  which  are 
not  made  the  subject  of  an  assignment  of  error 
cannot  be  considered  by  the  Supreme  Court. 

2.  Maoteb  and  Sebvant  ®=»417(7)— Findings 
OF  Workmen's  Compensation  Boabd  — 
Conclusiveness. 

The  dismissal  of  an  appeal  to  common  pleas 
fibm  decision  of  Workmen's  Compensation 
Board,  involving  only  questions  of  fact  to  be 


determined  on  conflicting  evidenoe,  was  proper, 
as  the  courts  are  not  permitted  to  inquire  into 
l>oard's  findings  of  fact  in  such  cases. 

Appeal  from  Court  of  Common  Fleas,  Arm- 
strong County. 

Action  by  Ndlie  Lraiora  Davis  against  W. 
H.  and  S.  A.  Smith.  From  an  order  dismiss- 
ing an  appeal  from  an  order  of  the  Work- 
men's Comi)ensatlon  Board,  plaintiff  appeals. 
Affirmed. 

Argued  before  BROWN,  O.  J.,  and  STE- 
WART, MOSCHZISKBiB,  FRAZER,  WAD- 
MNG,  SIMPSON,  and  FOX,  JJ. 

A.  ti.  Ivory  and  C.  E.  Harrington,  both  of 
Klttannlng,  for  appellant 

H.  A.  Hellman,  of  Klttannlng,  for  aiH 
pellees. 

PBB  CDBIAM,  [1]  Neither  the  first  nor 
second  question  aKwarlng  In  appellant's 
statement  of  the  questions  involved  in  this 
appeal  is  made  the  subject  of  any  assign- 
ment of  error,  and  they  cannot  therefore  be 
considered. 

[2]  The  second  and  third  assignments 
merely  complain  of  the  disallowance  of  ap- 
pellant's claim  by  the  referee  and  the  Work- 
men's Compensation  Board,  and  the  first,  of 
the  court's  dismissal  of  her  exceptions  to  the 
action  of  the  board.  The  order  of  the  court 
below  Is  affirmed  at  appellant's  costs  on  the 
following  from  its  opinion  dismissing  her 
exceptions: 

"We  are  of  the  opinion  that,  in  this  particular 
instance,  the  said  board  did  not  exceed  its 
powers.  The  exception  as  to  that  should  not 
be  sustained.  The  other  exceptions  would  lead 
us  into  the  domain  of  the  facts  involved  in  the 
case  and  would  require  us  to  find  differently 
from  the  board  before  we  could  reverse  ito 
award.  Were  we  allowed  to  investigate  inde- 
pendently with  respect  thereto,  we  might  arrive 
at  a  different  conclusion  from  that  reached  by 
the  board;  but  into  this  domain,  when  there  Is 
conflicting  evidence,  we  are  not  allowed  to  en- 
ter. It  has  been  judicially  determined  that  the 
findings  of  fact  by  the  Workmen's  Compensa- 
tion Board,  upon  appeal  'from  a  referee,  are 
final  and  cannot  l>e  disturbed  by  the  courttL 
Poluskiewica  v.  Philadelphia  &  Reading  Coal  & 
Iron  Co.,  2C>7  Pa.  306  [101  Ati.  638]." 


DUNMORE  et  nx.  v.  PADDEN. 

(Supreme  Court  of  Penn^lvania.    Oct  23, 
1918.) 

I.  Magtikb  and  Sebvant  «=s>301(4>— Injubt 
FBOM  Automobile — Liabilitt  of  Owneb. 
An  owner  of  an  automobile  who  lent  it  with 
a  chauffeur  to  another  held  not  liable  for  dam- 
ages resulting  from  its  negligent  operation  on 
a  highway  while  used  in  the  business  of  and  un- 
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der  the  control  of  the  borrower,  whereby  plain- 
tiff's horse  was  frightened. 

2.  EJviDENCE  €=3091— Adverse  Pabty— Use 
OF  Testimony. 
Plaintiff  calling  defendant  to  testify  as  if 
under  cross-examination,  under  Act  May  23, 
1887  (P.  L.  158),  although  not  concluded  by  the 
testimony  in  the  sense  that  he  could  not  con- 
tradict it,  cannot  select  so  much  thereof  as  is 
favorable  and  reject  that  which  is  unfavorable 
when  he  has  not  attempted  to  contradict  the 
unfavorable  testimony. 

Appeal  from  Court  of  Common  Pleas,  Lack- 
awanna County. 

Trespass  by  George  A.  Dunmore  and  wife, 
Manilla  Dunmore,  against  Tbomas  Padden 
to  recover  damages  for  personal  Injury.  Ver- 
dict for  defendant  by  direction  and  judgment 
thereon,  and  plaintiffs  appeal.    Affirmed. 

Argued  before  8TEWABT,  MOSCHZIS- 
KER,  FRAZER,  SIMPSON,  and  POX,  JJ. 

George  D.  Taylor,  of  Scranton,  for  appel- 
lants. 

M.  J.  Martin  and  Ralpb  W.  Bymer,  both 
of  Scranton,  for  appellee. 

FOX,  J.  [1]  Mrs.  Dunmore,  the  appellant, 
on  the  2d  of  November,  1911,  was  riding  in 
her  own  buggy  wagon  on  a  steep  hUl  near 
East  Lemon  In  the  county  of  Wyoming ;  the 
horse  b^ng  driven  by  her  own  hired  man. 
As  they  turned  a  sharp  curve,  they  met  an 
automobile  driving  In  the  opposite  direction. 
The  horse  took  fright,  became  uncontrollable, 
and  overturned  the  buggy.  Mrs.  Dunmore 
was  thrown  out  and  sustained  injuries  for 
which  she  brings  this  suit. 

The  automobile  in  question  was  owned  by 
the  appellee,  Thomas  Padden.  Padden,  with 
three  or  four  companions,  had  started  on  a 
hunting  trip  on  the  morning  of  that  day,  and 
at  noon  two  of  the  party  found  that  the 
hunting  dogs  were  not  satisfactory.  Michael 
Horan,  one  of  his  companions,  asked  Padden 
whether  he  would  loan  him  the  use  of  the 
automobile  for  the  afternoon  so  that  he  might 
go  to  a  friend's  house  and  procure  other 
punting  dogs.  While  Padden  was  the  owner 
of  the  automobile,  the  chauffeur  was  employ- 
ed by  a  brewing  company  and  paid  by  the 
company.  Padden  was,  however,  permitted 
to  use  him  for  driving  bis  car.  Padden  tes- 
tifies: 

"Mr.  Horan  asked  me  if  I  would  loan  him  the 
car  and  the  chauffeur  for  the  afternoon.  I  gave 
Mr.  Horan  the  privilege  of  having  my  car  and 
told  the  chauffeur  to  take  insti-uctions  from 
Mr.  Horan  for  the  afternoon." 

These  facts  are  not  disputed  or  controvert- 
ed in  any  way.    The  sole  question  presented 


is  whether,  under  the  drcumstances,  there 
can  be  a  recovery  against  Padden  as  the 
owner  of  the  automobile.  Under  this  state 
of  facts,  we  think  the  learned  judge  of  the 
court  below  ruled  properly  when  he  instruct- 
ed the  jury  that  under  the  law  and  the  evi- 
dence the  verdict  should  be  for  the  defend- 
ant. 

In  the  case  of  Scheel  v.  Shaw,  252  Pa.  451, 
97  Atl.  685,  we  held  that  it  was  not  only  nec- 
essary for  the  plaintiff  to  prove  that  the  de- 
fendant was  the  owner  of  the  car  and  that 
the  driver  was  his  servant,  but  that  such 
servant  was  at  the  time  engaged  in  the  mas- 
ter's business.  There  can  be  no  question 
that  at  the  time  the  automobile  was  being 
operated  along  this  highway  it  was,  tempo- 
rarily at  least,  a  car  under  the  control  and 
dominion  of  Horan  and  not  of  the  owner. 
It  was  being  used  for  the  purpose  of  Horan, 
and  under  the  testimony  he  was  In  full 
charge  not  only  of  the  car  but  of  the  chat- 
feur.  Our  other  cases  are  all  In  accord  with 
this  ruling. 

[2]  One  other  question  requires  some  dis- 
cussion. The  defendant  was  called  by  the 
plaintiff  on  cross-examination  under  the  pro- 
visions of  the  Act  of  May  23, 1887  (P.  L.  1581. 
He  testified  to  the  facts  as  stated  above.  The 
learned  counsel  for  the  appellant  argues  that 
they  were  not  concluded  by  this  testimony, 
but  can  select  only  so  much  of  it  as  is  favor- 
able to  the  cause  of  the  plaintiff  and  reject 
what  supports  the  defense  The  language  of 
the  act  is  that — 

"In  any  civil  proceeding  a  party  to  the  recorl 
may  be  compelled  by  the  adverse  party  to  te<!- 
tify  as  if  under  cross-examination  and  the  ad- 
verse party  calling  such  witnesses  shall  not  be 
concluded  by  his  testimony." 

We  think  the  learned  counsel  for  Oie  ap- 
pellant has  misconceived  the  use  of  the  word 
"concluded."  The  plaintiff  was  not  conclud- 
ed by  the  testimony  of  the  defendant  In  this 
case,  but  was  at  liberty  to  call  witnesses  to 
Impeach  his  testimony  and  to  show,  if  pos- 
sible, that  his  statements  were  not  true. 
This  the  appellant  did  not  do.  He  cannot 
therefore  reject  any  portion  of  the  defend- 
ant's testimony  thus  called  when  it  does  not 
support  his  own  contention.  Since  the  pas- 
sage of  the  act  of  1887,  there  has  been  no  pre- 
cise ruling  by  this  court  on  this  subject; 
but  it  is  the  well-settled  practice  in  many  of 
the  lower  courts,  and  we  deem  it  proper  at 
this  time  to  say  that  this  practice  meets  our 
approval. 

The  other  assignments  do  not  require  dis- 
cussion, and  the  judgment  is  therefore  af- 
firmed. 
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DI  SANTIS  et  nx.  v.  CANNATA.    (No.  8183.) 

Supreme  Court  of  Rhode  Island.     March  4, 
1919.) 

t  Fbauds,   Statute    of    «=107(2)   —   Con- 

TBACT8    SOB    SaiXS    OF    REALTY— MeMOKAN- 

DCM— Name  or  Yen  dob. 
Under  Gen.  Laws  1909,  c  283,  {  6,  relatmg 
to  contracts  of  sale  of  lands,  vendor  in  contract 
of  sale  cannot  maintain  suit  upon  note  or  mem- 
orandum, where  he  is  not  mentioned  in  it  by 
name  or  by  descriptlffin  by  which  he  may  be 
identified  and  no  other  writing  is  referred  to  by 
which  he  may  be  ascertained. 

2.  Fkauds,    Statttte    of    ®=9ll8(5)    —   Con- 
IBACTS  FOB  Sale  of  Realty— Memobandtim. 

Where  memorandum  of  sale  did  not  mention 
vendor  either  by  name  or  by  any  description 
b;  which  he  could  be  identified,  and  did  not  re- 
fer to  any  other  writing  by  which  he  might  be 
iscertaincd,  parol  evidence  was  not  admissible 
to  show  that  person  named  as  payee  in  a  check 
for  amount  of  first  installment  to  be  paid  under 
memorandum  was  vendor,  under  Gen.  Laws 
1909,  c.  283,  3  6. 

3.  Frauds,   Statute  of  4=s>107(1)  —  Memo- 

KANDUM. 

A  memorandum  of  a  contract  of  sale  of 
land  by  a  husband  and  wife  was  insufficient  un- 
der statute  of  frauds  (Gen.  Laws  1909,  c.  283) 
f  6,  where  only  husband  was  described  therein 
as  owner  and  there  was  no  evidence  that  hus- 
band was  "lawfully  authorized"  agent  of  wife 
to  make  sale  of  her  property. 

E}scepUons  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  W.  Swee- 
ney, Judge. 

Action  by  Angelo  Di  Santis  and  wife 
against  Natale  Cannata.  From  a  ruling 
nonsuiting  them,  plaintiffs  bring  an  excep- 
tion. Exception  overruled,  and  case  remit- 
ted, with  directions  to  enter  Judgment  of 
ooDsnlt. 

Flynn  &  Mahoney  and  Howard  B.  Gorbam, 
all  of  Providence,  for  plaintiffs. 

Benjamin  W.  Grim,  of  Providence,  for  de- 
fendant 

PAEKHTTRST,  C.  J.  This  is  an  action  of 
assumpsit,  brought  by  Angelo  Dl  Santis  and 
Ms  wife,  Maria  Dl  Santis,  against  the  de- 
fendant, setting  up,  in  substance,  that  the 
plaintiffs  bargained  and  agreed  to  sell,  and 
that  the  defendant  bought  of  them,  a  certain 
lot  of  land  with  improvements,  under  an 
agreement  referred  to  In  the  declaration  (a 
iwper  purporting  to  be  a  copy  being  annexed 
to  the  declaration),  and  alleging  that  the 
iefendant  refused  to  carry  out  the  terms  of 
the  sale,  and  that  the  plaintiffs  thereafter 
sold  the  property  at  a  loss  of  upwards  of 
1700;  and  plaintiffs  seek  to  recover  this 
loss.    The  defendant  pleaded  the  general  is- 


sue, also  a  special  plea,  which  need  not  be  no- 
ticed bere.  The  case  was  tried  before  a  Jus- 
tice of  the  superior  court  and  a  Jury,  and 
after  the  plalntUTs  had  put  in  certain  tes- 
timony, including  the  alleged  agreement  for 
sale  and  purchase,  the  plaintiffs  were  non- 
suited by  the  trial  Judge,  on  the  ground  that 
the  paper  produced  in  evidence  was  not  a 
valid  agreement  or  note  or  memorandum 
thereof  under  the  statute  of  frauds,  where- 
by the  defendant  could  be  charged.  There- 
upon plaintiffs  took  exception  to  this  ruling, 
and  In  due  time  prosecuted  this  exception 
to  this  court,  and  the  case  is  now  before  us 
on  this  "exception. 

At  the  trial  the  plalntiiC  Angelo  Di  Santis, 
who  was  the  only  witness  examined,  tes- 
tified that  the  property  belonged  to  himself 
and  his  wife,  Maria  Di  Santis;  but  it  no- 
where appears  that  Maria  Dl  Santis  au- 
thorized her  husband  to  sell  her  Interest  In 
the  property  or  to  make  any  agreement  on 
her  behalf.  As  a  part  of  the  plaintiffs'  evi- 
dence a  paper  was  put  in  (over  defendant's 
objection)  of  which  the  following  is  an  exact 
copy,  viz.: 

"Providence  R.  L  May  4,  1916 
"Reed,  from  Mr.  Natale  Cannata  $26.00  in 
cash,  and  75.00  dollar  to  be  paid  befor  May  18 
for  the  sale  of  House  of  128  Sutton  St  whidi 
be  paid  $4,300  dollar  forty  three  Hunder.  and 
said  sum  of  $4,300  forty  three  Hunder  dollar  to 
be  paid  June  1  first  1916. 

"Wittmess    Chas  F.  Mauro 
"Natale  Cannata" 

The  admission  of  this  paper  In  evidence 
was  excepted  to  by  defendant. 

The  statute  of  frauds  of  Rhode  Island,  ap- 
plicable here.  Is  found  in  Gen.  Laws  of  R. 
I.  1909,  c.  283,  S  6,  and  reads  as  follows: 

"Sec.  6.  No  action  shall  be  brought:  First. 
Whereby  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  the  making  of  any  lease  thereof  for 
a. longer  time  than  one  year:  ♦  •  ♦  iTnloss 
the  promise  or  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  note  or  mem- 
orandum thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  by 
some  other  person  by  him  thereunto  lawfully 
authorized." 

At  the  trial  also  the  plaintiff,  Dl  Santis, 
was  allowed  to  put  in  evidence  without  ob- 
jection a  check  for  $25,  of  which  the  follow- 
ing Is  a  copy,  viz.: 

"Providence,  R.  L,  May  4,  1916.    No.  91. 

"Columbus  Exchange  Bank    57-40 
of  Providence,  R.  I. 

"Pay  to  the  order  of  Angelo  De  Santi 
$2500/100  Twenty-Five  00/100  Dollars. 

"Natale  Cannata." 

— and  testified  that  this  check  was  duly 
paid  and  he  (Angelo  Dl  Santis)  got  the  mon- 
ey, and  be  was  also  permitted  to  testify  wlth- 
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out  objection  that  this  payment  was  on  ac- 
count of  the  purchase  price  of  the  property, 
and  should  be  credited  to  the  defendant. 

Plaintiff,  Di  SanUs,  was  also  permitted  to 
put  In  evidence  without  objection  a  check, 
of  which  the  following  is  a  copy,  viz.: 
"Providence,  R.  I.,  May  18,  1916.    No.  92. 
"Columbus  Exchange  Bank    57-40  of  Provi- 
dence, R.  I. 
"Pay    to    the    order    of    Angelo    De    Sand 
17500/100  Seventy-Five  00/100  DoUara. 

"Natale  Oannata." 

—and  testified  that  this  check  was  stopped, 
and  he  never  got  the  $75. 

It  further  appeared  that  the  defendant 
never  paid  the  balance  of  the  sum  of  $4,300, 
and  refused  to  take  a  deed  of  the  property, 
and  that  the  same  was  later  sold  to  another 
person  at  private  sale  for  the  earn  of  $3,- 
537.50. 

[1]  With  regard  to  the  so-called  "promise 
or  agreement,"  or  "note"  or  "memorandum" 
above  set  forth,  and  upon  which  by  their 
declaration  the  plaintiffs  seek  to  maintain 
this  suit,  aside  from  numerous  informal- 
ities apparent  upon  its  face,  the  principal 
defect  to  be  noted  is  that  it  is  not  signed  by 
the  plaintiffs;  they  are  not  mentioned  in  It 
either  by  name,  or  by  any  description  by 
which  they  may  be  identified,  and  It  refers 
to  no  other  writing  by  which  they  may  be 
ascertained. 

It  has  be«i  settled  by  numerous  author- 
ities that  such  a  memorandum  is  not  suffi- 
cient under  the  statute  of  frauda  Thus  in 
Benjamin  on  Sales  (5th  Ed.)  p.  248,  it  is 
said: 

"The  cases  win  now  be  considered  with  refer- 
ence to  the  inquiry  whether  and  to  what  extent, 
it  is  necessary  that  the  writing  should  show: 
<1)  The  names  of  the  parties  to  the  sale;  (2) 
the  terms  and  subject-matter  of  the  contract. 
On  the  first  point,  it  is  settled  to  be  indispen- 
sable that  Uie  written  memorandum  should 
show,  not  only  who  is  the  person  to  be  charged, 
but  also  who  is  the  party  in  whose  favor  he  is 
charged.  The  name  of  the  party  to  be  charged 
is  required  to  be  signed,  so  that  there  can  be 
no  question  of  the  necessity  of  his  name  in  the 
writing.  But  the  authorities  have  equally  es- 
tablished that  the  name  or  a  sufficient  descrip- 
tion of  the  other  party  is  indispensable,  because 
without  it  no  contract  is  shown,  inasmuch  as  a 
stipulation  or  promise  by  A.  does  not  bind  him, 
save  to  the  person  to  whom  the  promise  was 
made." 

And  numerous  ca.ses  are  cited  to  support 
the  text.  See,  also,  29  Am.  &  Eng.  Ehic.  of 
Law,  p.  848.  In  Lewis  v.  Wood,  153  Mass. 
321,  26  N.  E.  862,  11  L.  R,  A.  113,  the  mem- 
orandum of  sale  was  as  follows: 

"E>.  Weymouth,  Mar.  24,  1890. 

"Dear  sir:     My  sister  and  I  have  decided  to 

accept  the  offer  of  $1,450  for  our  interest  in  the 

Cambridge  property  now  under  discussion.     I 

think,   however,    I   would   better  see  you   this 


evening  or  next,  between  six  and  seven,  if  con- 
venient Resp.         E.  C.  Bawes." 

The  court  held : 

"Without  considering  all  the  objections  that 
have  been  urged  against  the  memorandum,  it  is 
sufficient  to  say  that  it  is  fatally  defective  in 
not  containing  the  name  of  the  purchaser,  or 
any  designation  of  him  whatever.  In  order 
to  satisfy  the  statute,  the  memorandum  should 
not  only  have  been  signed  by  the  defendant  or 
her  authorised  agent,  and  have  identified  the 
property  to  be  sold,  but  should  also  have  con- 
tained the  name  of  the  other  party  to  the  con- 
tract, or  should  have  described  him  with  rea- 
sonable certainty.  OThis  was  not  done,  and  the 
memorandum  is  therefore  insufficient" — citiDg 
numerous  cases. 

See,  also,  Grafton  v.  CummLngs,  90  U.  8. 
100,  25  L.  Ed.  366;  Peoria  Grape  Sugar  Co. 
y.  Babcock  Co.  (C.  C.)  67  Fed.  882;  He- 
Govern  ▼.  Hem,  163  Mass.  308,  26  N.  E.  861, 
10  L.  R.  A.  815,  25  Am.  St.  Rep.  632;  Lin- 
coln V.  Erie  Preserving  Co.,  132  Mass.  129; 
Nichols  V.  Johnson,  10  Conn.  192 ;  Sherburne 
V.  Shaw,  1  N.  H.  157,  8  Am.  Dec  47 ;  Brownie, 
Stat,  of  Frauds  (4th  Ed.)  I  372. 

[2]  The  plaintiffs'  counsel  contends  that, 
Inasmuch  as  he  has  produced  In  evidence 
the  two  chedis  above  set  forth,  signed  by 
Natale  Cannata  and  payable  to  the  order 
of  "Angelo  De  Santl,"  and  has  shown  that 
one  of  those  diecks  was  paid  at  the  bank  to 
the  plaintiff  Angelo  Di  Santls  and  was  ac- 
cepted as  first  payment  under  the  memoran- 
dum, and  that  the  other  was  intended  to  be 
accepted  in  payment  of  the  second  install- 
ment due  under  the  memorandum,  these 
checks  sufficiently  Identify  the  plaintiffs  as 
the  parties  selling  to  the  defendant,  so  as  to 
make  admissible  both  the  checks  and  the  oral 
testimony  of  the  plaintiff  in  regard  to  them, 
and  so  that  the  checks  and  the  memorandum 
should  be  read  together,  and  further  con- 
tends that.  If  so  read  together,  the  memoran- 
dum thereby  becomes  sufficient  under  tlie 
statute  of  frauda 

[3]  We  find  no  authorities  dted  upon  ei- 
ther brief  which  sustain  this  contention.  It 
is  implied,  if  not  plainly  stated,  in  the  au- 
thorities above  cited  that  where  the  memo- 
randum does  not  mention  the  names  of  the 
vendors,  and  there  is  no  description  of  them 
in  the  memorandum,  oral  testimony  to  sho«° 
who  they  are  Is  inadmissible,  and  that,  onlf 
where  the  vendors  are  not  stated  by  name, 
but  are  referred  to  by  some  form  of  descrip- 
tion, is  oral  testimony  admissible  to  applv 
the  description.  There  is  nothing  in  the 
memorandum  by  way  of  description  of  the 
vendors,  nor  is  there  any  reference  to  a 
check  or  checks  to  be  given  in  payment  or 
to  any  other  paper  or  document  It  may  be 
noted  also  that  the  plaintiffs  declare  upon 
an  agreement  between  Angelo  Di  Santls  and 
Maria  DI  Santls  his  wife,  both  shown  to  be 
owners  of  the  property ;   so  that,  if  we  give 
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to  tbe  checks  all  the  probative  value  tbat 
could  be  claimed  for  tbem,  they  fall  to  show 
that  Angelo  Dl  Santls  and  wife  were  the 
renders,  and  there  la  no  evidence  that  An- 
gdo  Dl  Santls  was  the  "lawfully  author- 
ized" agent  of  his  wife  to  make  sale  of  her 
property;  in  short  all  the  evidence  admit- 
ted by  the  court,  giving  it  the  highest  value 
which  can  be  claimed  for  it,  falls  short  of 
establishing  any  such  memorandtui  in  writ- 
ing as  to  satisfy  the  requirements  of  the 
statute  of  frauds,  or  to  show  any  such  con- 
tract between  the  parties  to  this  suit. 

In  Benjamin  on  Sales  (5tb  Ed.)  p.  249,  we 
find  this  language: 

"But  although  the  authorities  are  consistent 
m  requiring  that  the  memorandum  should  show 
who  are  the  parties  to  the  contract,  it  suffices 
if  this  appear  by  description.  If  one  party  is 
not  designated  at  all,  plainly  the  whole  con- 
tract is  not  in  writing,  for  'it  takes  two  to  make 
a  bargain.'  In  such  a  case  the  common  law 
would  permit  parol  testimony  to  show  who  the 
other  is,  but  this  is  forbidden  by  the  statute  of 
frauds  (and  by  the  Code).  But  if  the  writing 
shows  by  description  with  whom  the  contract 
was  made,  then  the  statute  is  satisfied,  and 
parol  evidence  is  admissible  to  apply  the  de- 
scription ;  that  is,  not  to  show  with  whom  the 
bargain  is  made,  but  who  is  the  person  de- 
scribed, so  as  to  enable  the  court  to  understand 
the  description.  This  is  no  infringement  of  the 
atatnte,  for  in  all  cases  where  written  evidence 
is  required  by  law  there  must  be  parol  evidence 
to  apply  the  document  to  the  subject-matter  in 
controversy." 

PlainttfTs  have  dted  but  few  cases,  and  we 
are  of  the  opinion  that  none  of  them  is  in 
point  In  sustaining  the  plaintlfts'  conten- 
tion. In  Lemed  v.  Wannemacher,  9  Allen, 
412,  we  have  a  case  of  purchase  and  sale  of 
personal  property  (coal)  where  there  were 
two  memorandums,  one  of  which  was  signed 
by  one  party,  the  other  by  the  other;  and 
the  case  turned  upon  the  question  whether 
the  two  papers  could  be  read  together.  It 
was  found  that  the  two  papers  were  sub- 
stantially identical  in  delivery,  in  date,  and 
in  substance,  and  tbat  they  should  be  read 
together,  and  that  the  parties  were  properly 
shown  by  name  In  the  papers.  There  was 
strong  internal  evidence  tbat  the  two  mem- 
orandtuns  related  to  the  same  transaction, 
and  such  evidence  was  competent  for  the 
consideration  of  a  Jury.  Page  417.  In  Jen- 
kins T.  Harrison,  66  Ala.  345,  both  the  mem- 
orandum of  sale  and  certain  deeds  ottered 
in  evidence,  together  with  the  memorandum, 
were  signed  by  both  vendors  and  purchasers, 
and  the  question  in  the  case  did  not  relate  to 
the  want  of  proper  parties  to  the  written 
memorandiun,  but  whether  the  terms  and 
conditions  of  the  sale  could  be  shown  to  be 
of  such  certainty  and  deflniteness  as  to  war- 
rant spedflc  performance;  and  the  gist  of 
the  decision  is  tbat,  although  the  preliminary 
memorandum  of  sale  was  not  sufficiently  cer- 


tain in  its  terms  to  satisfy  the  requirements 
of  the  statute  (page  355),  yet  the  deeds  wUch 
were  subsequently  executed  by  both  parties 
to  carry  out  the  sale,  although  never  deliv- 
ered, were  sufficient  evidence  of  a  contract 
in  writing  for  the  purchase  and  sale  of  land 
to  satisfy  the  statute  of  frauds.  In  Forst  v. 
Leonard,  112  Ala.  296,  20  South.  587,  there 
was  a  suit  on  a  bond  glv^  to  secure  perform- 
ance of  a  building  contract.  The  building 
contract  required  a  b(md,  and  the  Iwnd  re- 
ferred to  the  contract.  On  page  303  of  112 
Ala.,  on  page  580  of  20  South.,  the  court,  in 
sustaining  the  admissibility  of  parol  evi- 
dence, says: 

"Its  only  necessary  office  in  the  case  is  tho 
identification  of  a  contract  shown  by  the  bond 
itself  to  have  been  entered  into  between  named 
parties  for  a  certain  purpose,  and  to  be  an  ex- 
isting undertaking." 

In  Lee  v.  Butler,  167  Mass.  426,  46  N.  E. 
62,  67  Am.  St.  Rep.  466,  Nickerson  v.  Weld, 
204  Mass.  346,  90  N.  B.  589,  and  Oliver  v. 
Hunting,  44  Ch.  Div.  206,  also  cited  by  plain- 
tiffs, there  was  no  doubt  or  difficulty  atwut 
ascertaining  the  parties  on  both  sides  from 
clear  written  evidence.  The  facts  were  so 
difTerent  and  so  numerous  that  we  do  not 
find  it  useful  to  review  these  cases.  Most 
of  the  cases  cited  by  plaiatUTs  relate  to  dif- 
ficulties about  the  terms  and  conditions  of 
sale  or  the  description  of  the  property,  rather 
than  to  parties.  We  have  found  no  case  de- 
cided in  Rhode  Island  which  touches  the 
point  here  in  controversy. 

On  the  whole  case,  we  are  of  the  opinion 
that  the  trial  Judge  of  the  superior  court 
committed  no  error  in  ordering  a  nonsuit. 
The  plaintiffs'  exception  is  overruled,  and 
the  case  is  remitted  to  the  superior  court 
sitting  in  Providence  county,  with  direction 
to  enter  Its  Judgement  of  nonsuit  in  accord- 
ance with  the  ruling  of  the  trial  court. 


FAZZI  V.  RHODE  ISLAND  CO.    (No.  5186.) 

(Supreme   Court  of  Rhode  Island.     March  8, 
1919.) 

Appeal  and  Erbob   ®=>1006(3)  —  Vebdict 
Based  on  Confliciino  Evidence  —  Re- 
view. 
Where  the  case  was  properly  submitted,  by 
a  charge  to  which  no  exceptions  were  taken,  ex- 
ception to  refusal  of  trial  court  to  disturb  ver- 
dict, either  upon  question  of  liability  or  amount, 
will  be  overruled;    evidence  being  sharply  con- 
flicting upon   the  principal  point  in  the  case, 
with  sufficient  evidence  to  sustain  the  verdict. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Edward  W. 
Blodgett,  Judge. 


«s»For  otbcr  cases  se«  same  topic  and  KEY-NUMBER  Id  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


564 


105  ATIiANTIC  REPORTER 


CB.I. 


Action  by  Aramlsse  Fazzi  against  the 
Rhode  Island  Company.  Verdict  (or  plain- 
tiff, motion  for  new  trial  denied,  and  de- 
fendant excepts.  Exception  overruled,  and 
case  remitted,  with  direction. 

Pettlne  &  De  Pasquale,  of  Providence,  for 
plaintiff. 

Clifford  Whipple  and  Frederick  W.  O'Con- 
nell,  both  of  Providence,  for  defendant. 

PER  CURIAM.  The  plaintiff  recovered  a 
verdict  for  $1,000  for  personal  injuries  claim- 
ed to  have  been  caused  by  the  negligence  of 
the  defendant.  .The  trial  Judge,  after  hear- 
ing defendant's  motion  for  a  new  trial  upon 
the  usual  grounds,  refused  to  disturb  the 
verdict,  either  upon  the  question  of  liability 
or  as  to  the  amount  of  the  verdict,  and  de- 
nied the  motion,  and  defendant's  sole  ex- 
ception is  based  upon  this  refusal. 

Upon  due  examination  and  consideration 
of  all  the  testimony,  we  And  that  the  evi- 
dence was  sharply  conflicting  upon  the  prin- 
cipal point  of  the  case,  viz.  whether  the 
accident  which  caused  the  injuries  sued  for 
was  due  to  the  negligence  of  the  defendant's 
servants  or  to  the  negligence  of  the  plain- 
tiff. The  case  was  properly  submitted  to 
the  Jury,  by  a  charge  to  which  no  exceptions 
were  taken.  The  plaintiff  was  corroborated 
in  an  important  particular ;  the  case  presents 
the  usual  features  of  conflict  of  testimony, 
such  that  it  must  have  been  submitted  to  the 
jury ;  and  there  was  ample  evidence,  if  the 
Jury  believed  it,  to  sustain  the  verdict  This 
court  Is  unable  to  flnd  that  the  trial  judge 
erred  In  his  refusal  to  grant  a  new  trial. 

The  defendant's  exception  is  overruled, 
and  the  case  is  remitted  to  the  superior  court 
sitting  in  Providence  county,  with  direction 
to  enter  its  Judgment  (or  the  plaintiff  upon 
the  verdict  of  the  jury. 


FILLMORE  v.  RHODE  ISLAND  CO. 
(No.  4930.) 

(Supreme  Ourt  of  Rhode  Island.    Feb.  26, 
1919.) 

1.  Railroads  ®=»327(2)— Cbossino  Accident 
— contbibxjtort  negligence. 

Deceased  was  grossly  negligent  in  driving 
bis  truck  upon  defendant's  track  immediately  in 
front  of  approaching  car,  where  he  had,  when 
al>out  200  feet  from  the  crossing,  an  unobstruct- 
ed view  of  the  track  for  about  1,200  feet  to  the 
north,  and  was  informed  by  the  person  riding 
with  him  of  the  approach  of  the  car  from  the 
north. 

2.  Railroads   <©=>338— Last  Clear   Chance 
Doctrine— Duty  of  Motobman. 

The  motorman's  duty  to  act  did  not  arise 
until  the  peril  of  deceased,  whose  truck  collided 


with  defendant's  car  at  crossing,  became  ap- 
parent 

3.  Railroads  ®=>320,  338— Grossing  Acci- 
dent—Doctrine OF  Last  Clear  Chance. 
Motorman  was  entitled  to  assome  that  de- 
ceased,  approaching  crossing  with  truck,  at  a 
speed  of  six  or  seven  miles  an  hour,  and  vrho 
had  an  unobstructed  view  of  the  track  for  about 
1,200  feet,  would  stop,  and,  where  it  was  im- 
possible tor  the  motorman  to  stop  or  in  any  way 
prevent  the  accident  after  deceased  had  prooe<* 
ed  from  a  position  of  safety,  motorman  did  not 
have  last  clear  chance  to  prevent  the  accident 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  John  Doran, 
Judge. 

Action  by  Anne  A.  Fillmore  against  the 
Rhode  Island  Company.  Nonsuit,  and  plain- 
tiff brings  exception.  Exceptions  overruled, 
and  case  remitted  with  directions. 

Waterman  &  Greenlaw,  of  Providence 
(Charles  E.  Til  ley,  of  Providence,  of  counsel), 
for  plaintiff. 

Clifford  Whipple  and  Alonzo  R.  Williams, 
both  of  Providence,  for  defendant 

SWEBTLAND,  J.  This  ig  an  action 
brought  under  the  statute  by  the  plaintiff, 
as  the  widow  of  Cedl  M.  Fillmore,  to  recover 
damages  for  the  death  of  Cecil  M.  Fillmore, 
alleged  to  have  been  caused  by  the  wiyingful 
act  and  neglect  of  the  de(endant'8  agent  and 
servant 

The  case  was  tried  before  a  Justice  of  the 
superior  court  sitting  with  a  Jury.  At  the 
conclusion  of  the  plaintiff's  evidence  on  mo- 
tion of  the  defendant  said  Justice  nonsuited 
the  plaintiff.  The  case  is  before  us  upon  the 
plaintiff's  exceptions  to  certain  rulings  of 
said  justice,  made  In  the  course  of  the  trial 
upon  the  admission  and  exclusion  of  tesd- 
mony,  and  upon  the  plaintifTs  exception  to 
the  ruling  of  said  Justice  granting  the  motion 
for  a  nonsuit.  At  the  hearing  before  us  the 
plaintiff  relied  chiefly  upon  the  last  excep- 
tion. We  have  examined,  however,  her  other 
exceptions  and  do  not  flnd  prejudicial  error 
in  any  of  the  rtilings  to  which  objectlou  Is 
made. 

It  appears  from  the  transcript  of  evidence 
that  the  aeddent  which  resulted  In  the  death 
of  Cecil  M.  Fillmore  occurred  on  May  2,  lOU, 
at  about  9  o'clock  in  the  forenoon,  and  that 
the  weather  on  said  day  was  clear.  Just  pre- 
vious to  the  accident,  Mr.  Fillmore  was  oper- 
ating an  automobile  truck  on  one  of  the  high- 
ways of  the  town  of  Warwick  referred  to  in 
the  evidence  as  the  "Palace  Gardens  Road." 
Said  highway  runs  practically  east  and  west 
and  crosses  the '  roadbed  of  the  defendant 
railroad  company  at  right  angles  and  at 
grade.  At  said  crossing  is  a  sign  facing  the 
east  on  which  is  painted  in  large  letters  the 
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irords  "Stop,  Look  and  Listen.  Railroad 
Cn>8sing."  Said  crossing  Is  in  a  country  dis- 
trict. The  land  about  it  is  level  and  not 
biilt  upon.  Said  railroad  roadbed  is  straight 
for  a  long  distance  to  the  north  and  to  the 
.«0Dth  of  said  crossing,  and  on  the  roadbed  at 
this  point  two  tracks  of  the  defendant  are 
kid  on  which  the  defendant's  cars  are  oper- 
ated by  electricity.  On  said  morning  the 
[liaintiff's  intestate  approached  said  crossing 
from  the  east  at  a  speed  of  6  or  7  miles  an 
hour.  With  Mr.  Fillmore  on  the  seat  of  said 
track,  and  to  his  right  was  Frederick  W.  Col- 
clough.  When  about  200  feet  east  of  the 
oroi^sing,  Mr.  Fillmore  had  an  unobstructed 
Tlew  of  the  track  of  the  defendant  for 
about  1,200  feet  to  the  north.  At  that 
point  Mr.  Golclough  called  Mr.  Fillmore's 
attention  to  a  large  and  heavy  construction 
car  of  the  defendant  ai^roaching  the  cross- 
ing from  the  north  at  a  very  high  rate 
of  speed  upon  the  westerly  track  of  the 
defendant.  Mr.  Fillmore  then  said  that  be 
sair  the  car.  Without  changing  the  speed  of 
his  truck,  Mr.  E^Umore  crossed  the  easterty 
track  of  the  defendant  and  drove  upon  the 
westerly  trac^  where  said  truck  was  struck 
between  the  right-hand  foreward  and  rear 
wheels  by  said  construction  car.  Mr.  Fill- 
more was  thrown  to  the  ground  and  killed. 

[1-3]  The  negligence  of  Mr.  Fillmore  is 
plain  and  undisputed.  The  plaintiff  does  not 
question  it,  but  invokee  tn  support  of  her  ac- 
tion the  so-called  "doctrine  of  the  last  clear 
ehiance."  That  doctrine,  as  it  has  been  ap- 
plied in  this  state,  required  that  when  the  de- 
fendant's motorman,  who  was  operating  said 
coDstmctlon  car,  saw  or  In  the  exercise  of 
reasonable  care  should  have  seen  that  the 
plaintUTs  Intestate  was  in  or  was  about  to 
place  hlmsdf  in  a  position  of  danger,  said 
motorman  should  take  sudi  action  as  was 
reasonable  in  the  emergency  to  check  the 
speed  of  his  car,  or  to  stop  it,  and  if  possible 
avert  the  consequences  of  the  intestate's  neg- 
lect. An  important  element  in  the  above 
proposition  Is  that  the  motorman's  duty  to  so 
act  did  not  arise  until  said  intestate's  peril 
was  or  should  have  been  apparent  to  the  mo- 
torman. In  the  drcnmstances  it  was  clear 
that  Mr.  Fillmore  did  not  have  the  right  of 
way  across  the  westerly  track  and  that  it 
was  grossly  negligent  for  him  to  drive  his 
truck  upon  said  track  Immediately  in  front  of 
the  approaching  car.  The  motorman  was  en- 
titled to  assume  that  Mr.  Fillmore  saw  the 
approaching  car,  as  in  fact  he  did ;  that  Mr. 
Fillmore  would  not  act.  in  disregard  of  his 
own  safety ;  and  that  before  he  reached  a  po- 
sition of  danger  he  would  stop  and  wait  until 
the  construction  car  had  passed  over  the 
crossing.  At  the  rate  of  speed  at  which  he 
was  approaching  said  westerly  track,  Mr. 
Fillmore  at  any  time  could  have  stopped  his 
trade  in  a  very  short  space.    He  must  be 


held,  as  a  matter  of  law,  to  have  been  still  in 
a  place  of  safety  until  he  had  reached  a  po- 
sition quite  near  said  westerly  track ;  and  in 
the  circumstances  of  this  case  it  must  be  held 
that  until  he  had  passed  beyond  that  point 
the  motorman  had  no  reason  to  be  apprehen- 
sive of  danger  to  Mr.  ElUmore,  and  was  un- 
der no  obligation  to  take  action  for  his  safety. 
When  Mr.  Fillmore  did  proceed  from  the  po- 
sition where  he  was  clearly  safe,  and  where 
the  motorman  had  a  right  to  assume  that  he 
would  stop,'  and  indicated  that  notwithstand- 
ing the  reddessness  of  such  conduct  he  was 
about  to  go  upon  the  westerly  track,  the  evi- 
dence establishes  that  said  construction  car 
was  then  so  near  to  the  crossing  that  it  was 
lni4>os8ible  for  the  motorman  to  stop  his  car 
before  it  struck  said  truck  or  In  any  other 
way  prevent  the  accident. 

In  support  of  her  position,  the  plaintiff 
places  great  reliance  upon  the  authority  of 
Underwood  v.  Old  Colony  Street  Railway  Co., 
33  R.  I.  819,  80  Atl.  390.  The  facts  in  that 
case  are  clearly  distinguishable  from  those 
of  the  case  at  bar.  In  the  Underwood  Case 
there  was  evidence  from  which  the  Jury  were 
justifiec^  in  finding  that,  when  it  should  have 
been  apparent  to  the  uMtorman  operating  the 
defendant's  electric  car  that  the  plaintlfTs 
testator  was  about  to  proceed  into  a  place  of 
danger  upon  defendant's  track,  the  electric 
car  was  so  far  from  the  point  of  collision  that 
its  motorman  had  ample  opportunity  to  then 
check  the  speed  of  his  car,  or,  if  need  be,  to 
stop  It  and  thus  prevent  the  accident. 

We  are  of  the  opinion  that,  in  the  circum- 
stances of  this  case,  the  finding  would  be  en- 
tirely unwarranted  that  the  defendant's  mo- 
torman had  the  last  clear  chance  to  prevent 
the  accident  which  resulted  in  the  death  of 
Mr.  Fillmore;  or  that  the  defendant  or  Its 
servant  was  guilty  of  any  negligence  in  the 
premises. 

The  plalntiflTs  exceptlMis  are  all  overruled, 
and  the  case  is  remitted  to  the  superior  court, 
with  direction  to  enter  judgment  for  the  de- 
fendant upon  the  nonsuit. 


MYERS  T.  WASHINGTON  TRUST  CO. 
(No.  6090.) 

(Supreme  Court  of  Rhode  Island.     Feb.  26, 
1919.) 

BA.NKS    ANO    BANKING    <t=>907  —  ASStTMINO 

OsLioAnoNS  or  Bank  on  I>i8soi.ution  — 

Liability  to  Depositob. 
Defendant  trust  company,  which  took  over 
assets  of  a  savings  bank  in  which  plaintiff  had  a 
deposit,  and  assumed  obligation  to  deal  with 
deposits  coming  into  its  possession  only,  would 
not  be  liable  to  plaintiff,  where  bank  had  paid 
plaintiff's  deposit  to  some  person  having  pos- 
session of  plaintiff's  passbook,  since  defendant 
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cannot  be   held   liable   aa  tmstee   of   a  fund 
which  never  came  into  its  possession. 

Exceptions  from  Superior  Goart,  ProTi- 
dence  and  Bristol  Counties;  Edward  W. 
Blodgett,  Judge. 

Action  by  Edward  H.  Myers  against  the 
Washington  Trust  Company.  Nonsuit,  and 
plaintiff  brings  exceptions.  Exceptions  over- 
ruled, and  case  remitted,  with  direction  to 
enter  judgment  for  defendant  on.  nonsuit. 

Herbert  Almy,  of  Providence,  for  plain- 
tiff. 

Harry  B.  Agard,  of  Westerly,  for  defend- 
ant. 

VINCENT,  J.  This  Is  an  action  of  the  case 
In  assumpsit  brought  by  Edward  H.  Myers, 
of  Providence,  In  the  state  of  Rhode  Island, 
against  the  Washington  Trust  Company,  a 
corporation  located  and  carrying  on  business 
at  Westerly,  In  said  state. 

The  declaration  contains  a  special  count 
setting  forth  that  on  several  dates  between 
the  23d  day  of  December,  1866,  and  the  3d 
day  of  May,  1867,  the  plaintiff  deposited  In 
the  Westerly  Savings  Bank  sums  of  money 
aggregating  $200;  that  subsequently  the  said 
savings  bank  w«it  out  of  business  and  trans- 
ferred Its  assets  to  the  defendant,  the  Wash- 
ington Trust  Company;  that  the  defendant 
assumed  the  liabilities  of  the  Westerly  Sav- 
ings Bank  and  undertook  to  pay  its  depos- 
itors in  full,  with  interest;  and  that  the 
plaintiff  never  withdrew  or  authorized  the 
withdrawal  of  bis  deposit  in  the  Westerly 
Savings  Bank.  The  declaration  also  contains 
a  common  count  for  money  had  and  received 
to  the  use  of  the  plaintiff. 

To  this  declaration  the  defendant  pleaded: 
(1)  The  general  Issue ;  (2)  payment  of  the  de- 
posit by  the  Westerly  Savings  Bank;  (3) 
payment  by  the  Westerly  Savings  Bank  to 
some  person  other  than  the  plaintiff  upon 
presentation  and  surrender  of  the  passbook 
in  good  faith  and  without  negligence;  (4) 
the  statute  of  limitations;  and  (5)  estapi>el, 
the  plaintiff  having  delayed  any  assertion 
of  lUs  claim  for  a  period  of  some  48  years, 
and  until  all  the  persons  connected  with  the 
transaction  had  deceased,  rendering  it  im- 
possible for  the  defendant  to  prove  anything 
more  than  that  the  aforesaid  deposits  had 
been  paid  to  some  person  having  possession 
of  the  passbook. 

The  plaintiff,  by  his  counsd,  stated  to  the 
superior  court  at  the  trial,  as  appears  from 
the  transcript,  that  his  "action  was  brought 
on  the  assumption  that  the  assets  of  a  sav- 
ings bank  are  trust  funds  for  the  benefit  of 
all  of  their  depositors,"  and  that,  "whenever 
a  trust  fund  Is  diverted  from  its  proper  field, 
any  person  Injured  thereby  can  follow  those 
assets  wherever  they  can  find  them." 

Assuming  the  correctness  of  this  statement, 


the  plaintiff  Is  not  relieved  of  his  difflcnlty. 
There  is  no  proof  that  the  amounts  deposit- 
ed by  him  in  the  Westerly  Savings  Bank  ever 
came  into  the  possession  or  under  the  con- 
trol of  the  defendant,  nor  is  there  any  evi- 
dence tending  to  show  that  the  defendant  a.«- 
smned  all  the  obligations  of  the  Westerly 
Savings  Bank,  or  any  obligations  other  than 
those  arising  from  its  undertaking  to  deal 
with  the  dqioslts  coming  into  its  possession. 
In  fact,  the  letter  of  Mr.  Perry,  which  the 
plaintiff  Introduced,  shows  that  the  de- 
posits in  question  were  paid  out  by  the  West- 
erly Savings  Bank  to  some  person  having 
possession  of  the  passbook,  and  that  the  ac- 
count was  closed  on  October  29,  1868,  and  the 
passbook  surrendered,  long  prior  to  the 
time  when  its  deposits  were  taken  over  by 
the  defendant  company  for  the  purposes  pf 
liquidation.  The  defendant  cannot  be  held 
liable  as  the  trustee  of  a  fund  which  never 
came  into  its  possession.  Whether  the  West- 
erly Savings  Bank  paid  out  these  deposits  to 
the  plaintiff,  or  to  some  other  person  not 
entitled  to  them.  Is  not  material  in  the  pres- 
ent state  of  the  testimony.  If  they  were 
paid  out  by  the  Westerly  Savings  Bank  to 
anybody,  they  could  not  have  readied  the  de- 
fendant and  become  a  trust  fund  in  its 
bands. 

The  plaintiff  has  devoted  some  space  io 
his  brief  to  a  discussion  of  the  point,  "Can 
this  trust  fund  be  followed  by  a  d^iositor  of 
such  savings  bank  into  the  bands  of  an  as- 
signee with  a  notice  of  the  trust  character 
of  the  fund?"  and  has  cited  some  authorities 
supporting  the  affirmative  of  that  question. 

We  do  not  thinlc  it  necessary  to  consider 
this  question  as  it  is  based  upon  the  assump- 
tion that  the  fund,  comprising  the  plaintlfTs 
deposits,  had  found  Its  way  into  the  hands  of 
the  defendant,  on  assumpticMi  unsupported 
by  any  evidence.  The  plaintiff  further  claims 
that,  it  appearing  that  the  deposits  \rere 
made,  that  the  Westerly  SavlngB  Bank  bad 
ceased  to  do  business,  that  the  defendant 
took  over  Its  assets,  that  most  of  the  depos- 
itors transferred  their  accounts  to  the  de- 
fendant, and  that  the  two  banks  occupied 
the  same  building,  he  waa  entitled  to  go  to 
the  jury,  and  that  the  Jury  would  be  war- 
ranted in  finding  that  the  defendant  knew 
that  the  assets  which  it  took  over  were 
the  assets  of  the  Westerly  Savings  Bank, 
and  as  such  belonged  to  its  d^wsltors. 
We  do  not  think  that  tbe  plaintiff  woidd 
be  entitled  to  go  to  the  Jury  under  the  con- 
ditions which  he  describes,  and  without  any 
affirmative  proof  that  the  defendant  bad 
ever  bad  possession  of  any  money  belonging 
to  the  plaintiff. 

We  think  that  the  nonsuit  was  pcvpa^ 
granted.  The  plaintHTs  exceptions  are  oTe^ 
ruled,  and  the  case  is  remitted  to  tbe  su- 
perior court,  with  direction  to  enter  judg- 
ment for  the  defendant  upon  the  nonsoit 


Digitized  by 


Google 


aq 


BBOWK  ▼.  CURTIS 


567 


BROWN  T.  OUETIS.    (No.  426^) 

(Snpreme  Court  of  Rhode  Idand.    Dec.  18, 191& 
On  Motion  for  Rcbearinc  IVb.  26, 
1»19.) 

1.  Banks  awd  Bankino  ®=9287(4)— Rbobiv- 
EBS— Sale  of  Assets— Pbojit  to  Receivkb. 

In  a  suit  by  a  bondholder  against  the  re- 
ceiver of  a  national  bank  which  bought  in  prop- 
erty for  the  benefit  of  all  bondholders,  including 
complainant,  evidence  held  insufBcient  to  t-liow 
that  the  receiver  in  disposing  of  the  bonds  made 
1  profit  for  wbidh  he  was  bound  to  accaaut  to 
complainant. 

2.  Barks  and  BANKiNe  «=3287(4>— Rbcxiv- 
tats— Sale  of  Assets. 

The  evidence  was  also  insufficient  to  snow 
that  the  receiver,  in  disposing  of  the  bonds,  failed 
to  conduct  the  sale  so  as  to  obtain  a  fair  price. 

Appeal  ttom  Snperlor  Court,  Providence 
and  Bristol  Counties;  Wlllard  B.  Tanner, 
Presidlag  Justice. 

Salt  by  William  J.  Brown  against  Rens- 
selaCT  Lk  Curtis,  receiver  of  the  Atlantic 
National  Bank.  From  a  decree  for  defend- 
ant, complainant  appeals.    Affirmed. 

.Archibald  C.  Matteson  and  William  J. 
Brown,  both  of  Providence,  for  complain- 
ant. 

Mumford,  Haddy  &  Emerson  and  George 
H.  Hnddy,  Jr.,  all  of  Providence,  for  respond- 
ent 

PBR  ODRIAM.  The  complainant  seeks 
to  recover,  by  way  of  an  accounting  for  prof- 
its, his  claimed  proportion  of  profits  alleged 
to  have  been  made  by  the  defendant  or 
which  complainant  claims  should  have  been 
made  If  the  banic,  and  Its  receiver  as  Its  suc- 
cessor In  title,  had  acted  In  good  faith  In 
the  matter  of  the  sale  of  property  of  the 
Shawmut  Finishing  Company  located  at 
Bellefont,  Cranston,  R.  I.,  by  a  trtistee  In 
bankruptcy  of  the  Shawmut  Finishing  Com- 
pany In  May,  Idll ;  the  purchase  thereof  at 
said  sale  by  said  bank,  for  the  sum  of  $60,000 ; 
the  sale  thereof  by  said  bank  In  May,  1911, 
to  the  Imperial  Printing  &  Finishing  Com- 
pany In  consideration  of  the  Issue  to  the  bank 
of  $100,000  face  value  of  bonds  of  said  com- 
pany secured  by  a  trust  mortgage  upon  the 
same  property;  and  the  ultimate  sale  of 
said  $100,000  face  value  of  bonds  so  Issued 
to  said  bank  and  whldi  passed  over  with  the 
other  assets  of  said  bank  upon  Its  Insolvency 
to  the  defendant  as  receiver  appointed  by 
the  Comptroller  of  the  Currency  of  the 
United  States,  by  said  receiver  In  August, 
1914,  for  the  sum  of  $40,000  in  cash. 

The  complainant  was  a  bondholder  to  the 
extent  of  5  bonds  of  the  aggregate  face  value 
of  $2,500  of  the  Whittle  Dye  Works,  the 
former  owner  of  the  property,  and  the  bank 


was  also  a  bondholder  of  the  same  Issue  of 
bonds  to  the  extent  of  102  bonds  of  the 
aggregate  face  valne  of  $51,000,  at  the  time 
of  the  sale  of  the  property  by  the  trustee  In 
bankruptcy  of  the  Shawmut  Finishing  Com- 
pany to  the  bank;  these  bonds  being  a  lien 
upon  the  same  property  up  to  the  time  of 
said  sale.  Xhe  complainant  claimed,  by 
reason  of  the  relations  between  him  and 
other  bondholders  and  the  bank  as  to  these 
bonds,  that,  when  the  bank  purchased  this 
property  for  $60,000  at  the  trustee's  sale.  It 
purchased  for  the  benefit  of  all  the  bond- 
holders, and  that  there  arose  an  equity  In 
favor  of  the  complainant  and  other  bond- 
holders whereby  the  bank  became  a  trustee 
of  the  proi)erty  for  the  benefit  of  complain- 
ant and  other  bondholders,  and  bound  to  ac- 
count for  profits  llbereafter  made,  to  the 
complainant  and  other  bondholders  In  pro- 
portion to  tbdr  respective  holdings;  and 
upon  the  evidence  the  presiding  Justice  of 
the  superior  court  in  effect  so  ruled. 

[1]  Without  discussing  this  qnestl<n,  and 
assuming  for  the  purpose  of  this  proceeding 
that  the  evidence  Justified  this  ruling,  we 
proceed  to  the  further  contentions  urged  by 
the  complainant  to  the  effect  that  as  a  matter 
of  fact  a  profit  was  made  by  the  defendant 
receiver,  as  the  successor  to  the  Atlantic 
National  Bank,  and  subject  to  the  same  trust, 
when  he  sold  the  bonds  of  the  Imperial 
Printing  &  Finishing  CcMnpany  at  receiver's 
sale  In  August,  1914,  for  the  sum  of  $40,000 
in  cash,  togeCher  with  certain  notes  and 
shares  of  stock  of  said  Imperial  Company 
for  the  face  value  of  the  notes  and  interest 
up  to  the  time  when  payment  therefor  was 
made,  amounting  to  the  further  sum  of 
$13,754.56.  These  notes  were  for  moneys 
loaned  by  the  bank  to  the  Imperial  Com-' 
pany  subsequent  to  the  sale  of  the  property 
by  the  bank  to  that  company  and  were  In  no 
way  Involved  In  that  transaction ;  they  were 
sold  at  their  face  value  and  Interest  togeth- 
er with  the  Imperial  Company's  bonds  at 
the  time  of  the  receiver's  sale,  for  the  pur- 
pose of  cleaning  up,  at  once  and  for  all,  all 
matters  relating  to  that  company  which  the 
receiver  found  In  his  hands  as  assets  for 
which  be  was  accountable.  After  reading 
and  re-reading  all  the  testimony  In  the  case 
we  find  no  way  In  which  It  can  be  figured 
that,  as  a  matter  of  fact,  there  was  any  ac- 
tual pr(^t  to  the  bank  or  Its  receiver  In  this 
transaction.  On  the  contrary,  we  find  as  a 
matter  of  fact  that  there  was  a  substautliil 
loss  of  several  thousand  dollars  to  the  assets 
of  the  bank  in  the  hands  of  the  defendant. 
We  do  not  deem  it  either  necessary  or  ad- 
visable to  atten^t  to  state  an  account  of 
this  loss  In  figures.  The  testimony  does  not 
readily  lend  Itself  to  an  accurate  statement, 
while  the  loss  is  so  obvious  and  of  such  a 
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substantial  amount  that  we  feel  warranted 
In  our  opinion  as  abOTe  set  forth,  in  whidi 
we  agree  In  substance  with  the  finding  of  the 
presiding  Justice  of  the  superior  court. 

[2]  The  complainant  further  contends  that, 
even  If  tha-e  was  no  actual  profit,  the  con- 
duct of  the  defendant  receiver  was  such  in 
the  matter  of  this  sale,  in  regard  to  the 
methods  employed  in  advertising  and  con- 
ducting the  sale,  that  a  fair  price  was  not 
obtained  for  the  bonds;  that  the  evidence 
shows  that  the  bonds  were  worth  their  face 
value;  and  that.  If  the  receiver  had  waited 
longer  and  had  employed  other  methods. of 
sale  and  had  done  his  fall  duty,  much  more 
might  have  been  obtained.  As  to  this  part  of 
the  case,  the  presiding  justice  of  the  superior 
court  found  as  a  matter  of  fact  that  the  evt- 
dence  did  not  support  the  complainant's 
charges  in  this  matter,  and  said  In  hla 
rescript: 

"The  receiver  of  the  Atlantic  National  Bank 
was,  however,  the  owner  of  the  bonds  charged 
merely  with  an  equity  in  favor  of  the  other 
bondholders.  There  was  no  reason  why  he 
should  hold  the  bonds  indefinitely,  and  we  are 
satisfied  that,  when  he  sold  them  in  1914,  there 
was  no  reasonable  expectation  of  any  increase 
in  tlie  value  of  the  property  securing  the  bonds 
or  of  the  bonds  themselves.  We  are  further 
satisfied  that  every  reasonable  effort  was  made 
to  properly  advertise  the  bonds  for  sale  so  as  to 
secure  a  fair  price.  The  receiver  had  nn  obliga- 
tion to  realize  tho  proceeds  of  his  receivership 
with  all  reasonaBle  dispatch,  and  he  showed  no 
undue  haste  in  so  doing." 


This  court  is  of  opinion  that  the  evidence 
in  the  cause  fuUy  supports  this  finding  of 
the  presiding  Justice.  There  has  been  no 
actual  sale  of  the  property  covered  by  the 
bonds  of  the  Imperial  C!ompany,  since  the 
time  of  the  receiver's  sale  of  the  bonds,  from 
which  any  definite  information  could  have 
been  derived  as  to  its  market  value,  l^e 
evidence  offered  by  the  complainant  relating 
to  the  several  appraisals,  made  from  time  to 
time,  of  the  value  of  this  property,  serves 
only  to  afford  grounds  for  a  mere  specula- 
tive and  indefinite  idea  that  at  some  time 
between  August,  1914,  and  the  trial  of  the 
case  in  January-February,  1918,  lt|  might 
have  t>een  possible  to  realize  more  from  the 
sale  of  the  bonds  than  was  actually  realized 
by  the  receiver  in  August,  1914. 

Upon  careful  examination  of  the  whole 
case  and  due  consideration  of  the  briefs  and 
arguments  of  connsel,  this  court  finds  that 
the  superior  court  was  not  in  error  In  its 
decree  dismissing  the  bill,  entered  in  said 
court  on  the  4th  day  of  March,  191& 

The  said  decree  Is  therefore  affirmed,  the 
complainant's  appeal  Is  dismissed,  and  the 
cause  is  remanded  to  the  superior  court 
sitting  in  Providence  county. 


On  Motion  for  Rehearing. 

Upon  careful  reading  and  consideration 
of  the  complainant's  motion  for  reargumeot 
of  the  above  cause  filed  January  Id,  1919,  this 
court  finds  nothing  therein  which  was  not 
suhstantially  stated  and  argned  by  the  com- 
plainant prior  to  the  rescript  of  tills  court 
in  the  canse,  filed  December  16,  1918;  the 
motion  is  suhstantially  a  restatement  of  the 
original  brief  and  argumeat  ot  the  complain- 
ant. 

We  find  therein  no  teason  to  diange  In 
any  way  our  opinion  heretofore  stated  in 
said  rescript. 

The  motion  for  reargument  la  denied. 


LEWIS  V.  ARNOLD  et  al.     (No.  435.) 

(Supreme  C!ourt   of  Rhode   Island.     Feb.  26, 
1919.) 

1.  Wills      «=3506(3)— Constbttction— "Next 
OF  Kin"— Widow. 

Where  a  testator  devised  all  his  property, 
real  and  personal,  to  his  next  of  kin  and  hpirs 
at  law,  to  be  divided  in  the  shares  provide<I  for 
intestate  estates,  held  that,  notwithstandint; 
Gen.  Laws  1909,  c.  316,  |  9,  gives  share  to  the 
widow,  the  widow  was  not  the  "next  of  kin"  as 
to  the  personalty,  for  that  term  ordinarily  io-  j 
eludes  only  relatives  of  the  blood. 

[Ed.  Note.— For  other  definitions,  see  Wonls 
and  Phrases,  Slrst  and  Second  Series,  Next  of     | 
Kin.]  j 

2.  Wills  «=9506(2)—Oonstructioit  — Heirs 
AT  Law. 

Where  a  testator  devised  his  property,  real      j 
and  personal,  to  his  next  of  kin  and  heirs  at      | 
law,  to  be  distributed  in  the  shares  provided  for 
the  descent  and  distribution  of  intestate  estates, 
hetd,  notwithstanding  Gen.  Laws  1909,  c.  31iS. 
i  6,  providing  that  ancestral  estate  of  intestate 
dying  without  children  shall  go  to  next  of  kin      ' 
of  blood  of  persons  from  whom  such  estate  camf. 
real  estate   which  testator  inherited   from  bis 
father  should  be  distributed  between  his  heirs  at      . 
law  both  on  the  paternal  and  maternal  side.  j 

Case  Ortified  from  Superior  Ciourt,  Wash- 
ington County.  j 

Bill  by  Nathan  B.  Lewis,  executor,  against 
Mary  E.  Arnold  and  others.    Certified  from 
superior  court  under  General  Laws  1909,  c. 
289,  i  35.    Decree  directed  In  accordance  with      I 
opinion. 

Benjamin  W.  Grim,  of  Providence,  tor 
complainant. 

Fitzgerald  &  Hlgglns,  Of  Providence  (Wil- 
liam H.  Camfield,  of  Providence,  of  counsel), 
for  respondent  Ella  M.  Chapman. 

Herbert  W.  Rathbun,  of  Westerly,  fbr  ma- 
ternal kindred  respondents. 


£=3For  other  cases  see  same  topic  and  KEY-NUMBER  to  all  Key-Numbered  Dtseats  and  Indena 
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Stone  &  Lovejoy,  of  Providence,  for  va- 
rions  other  respondents. 

BAKER,  J.  This  Is  a  bill  In  whldi  the 
complainant,  as  executor,  asks  for  the  con- 
struction of  a  portion  of  the  will  of  Charles 
D.  Chapman,  late  of  Westerly,  In  this  state, 
deceased.  It  was  certified  to  thU  court  un- 
der section  35  of  chapter  289  of  the  General 
Laws.  The  case  Is  beard  on  the  allegations 
of  fact  contained  In  the  blU,  all  of  which 
are  undisputed. 

Bt  the  bill  It  appears  that  Charles  D. 
Chapman  died  January  26,  1916,  leaving  a 
will,  dated  December  9,  1913,  which  has  been 
duly  admitted  to  probate,  and  of  which  the 
complaluant  Is  the  duly  appointed  and  quali- 
fied executor.  At  his  death  the  testator  left 
a  widow,  Ella  M.  Chapman,  but  left  no  chil- 
dren, or  c'oscendants  of  children,  mother, 
father,  grandfather,  grandmother,  brothers, 
or  sisters.  Of  his  paternal  kindred  he  left 
about  a  dozen  cousins,  and  on  the  maternal 
side  about  three  times  as  many  cousins  and 
one  uncle;  the  cousins  on  both  sides  being 
chiefly  In  the  second  and  third  degree  of 
relationship.  They  and  the  widow  are  the 
respondents  in  the  case. 

It  also  appears  that  the  testator  and  his 
widow  were  married  December  16,  1875;  that 
for  about  11  years  nert  preceding  his  death 
they  had  lived  separate  and  apart  from  eadi 
other;  that  on  June  3,  1913,  she  filed  In  the 
superior  court  a  petition  for  divorce  from 
the  testator;  that  from  and  after  July  16, 
1913.  the  superior  court  ordered  the  testa- 
tor to  pay  his  wife  $20  a  week  for  her  sup- 
port pendente  lite;  and  that  In  compliance 
with  such  order  the  testator  paid  said  sum 
nntU  the  time  of  his  death,  up  to  that  time 
the  petition  for  divorce  not  having  been 
beard. 

At  bis  decease  the  testator  owned  real 
estate  In  Westerly  of  the  estimated  value  of 
$15,000,  and  personal  estate  of  the  appraised 
value  of  $16,606.01,  of  whldi  after  payment 
of  the  testator's  Indebtedness,  the  executor 
now  has  in  bis  possession  about  $11,800  for 
the  payment  of  the  expenses  of  administra- 
tion and  for  distribution  to  those  entitled 
thereto  nnder  the  will.  In  addition,  the 
cwnplainant  represents  that  as  agent  for 
the  owners  of  said  real  estate  he  has  col- 
lected the  rents  thereof,  of  which,  after 
payment  of  taxes  and  other  expenses,  he 
now  has  in  his  possession  about  $300.  All 
of  said  real  estate  came  to  the  testator  by 
devise  from  his  father,  Charles  P.  Chapman. 

The  testator's  will,  after  directing  the 
payment  of  bis  Just  debts  and  funeral  ex- 
poses, contained  the  following  paragraph, 
namely: 

"Second.  Subject  to  the  foregoing  provision  of 
»>y  will,  I  give,  devise  and  bequeath  all  my 
property  and  estate,  both  real  and  personal, 
ami  wherever  situated,  to  my  next  of  kin  and 


heirs  at  law,  to  be  divided  and  distributed 
among  them  in  the  same  proportions  and  shares 
provided  for  the  descent  and  distribution  of  in- 
testate estates  of  deceased  persons  under  the 
laws  of  the  state  of  Rhode  Island." 

The  executor  asks  Instructions  In  the 
form  of  three  questions,  as  to  tbe  construc- 
tion to  be  given  said  paragraph,  as  follows: 

(1)  "Is  the  said  iSla  M.  Chapman,  as  the  sur- 
viving widow  of  Charles  D.  Chapman,  entitled 
to  any  part  of  said  personal  property  under  the 
provisions  of  said  will  of  Charles  D.  Chap- 
man?" 

(2)  "Is  the  title  to  said  real  estate  in  both 
the  paternal  and  maternal  kindred  of  said 
Ghaiies  D.  Chapman,  and  does  said  gum  of 
money,  being  rents  of  said  real  estate,  belong  in 
equal  moieties  to  the  paternal  and  maternal 
kindred  of  said  Charles  D.  Chapman?" 

<S)  "Or  is  the  title  to  said  real  estate  in  the 
paternal  kindred  only  and  does  said  sum  of 
money  belong  solely  to  the  paternal  kindred 
of  said  Charles  D.  C%apman?" 

Some  40  years  ago  a  court  of  last  resort, 
distinguished  for  its  ability.  In  a  reported 
opinion  made  the  following  statement,  which 
may  be  accepted  as  true,  both  as  history  and 
as  prophecy: 

"Upwards  of  200  years  ago  Lord  Coke  made 
the  observation,  which  is  nearly  as  true  now  as 
it  was  then,  that  'wills  and  the  construction  of 
them  do  more  perplex  a  man  than  any  other 
learning;  and,  to  make  a  certain  construction 
of  them,  this  excedit  jurisprudentnm  artem.* 
Roberts  v.  Roberts,  2  Bulst  130.  Since  that 
time  the  construction  of  wOla  has  continued  to 
perplex  the  courts,  and  not  much  has  been  done 
by  the  evolution  of  rules  to  aid  them.  Such  is 
the  multifarious  and  complex  nature  of  human 
affairs,  and  the  uncertainty  of  language,  and 
such  the  carelessness  and  inattention  with 
which  wills  will  frequently  be  drawn  and  ex- 
ecuted, that  the  'certain  construction'  of  them 
will  probably  be  no  less  difficult  in  the  future 
than  it  has  been  in  the  past."  Keteltas  v.  Ketel- 
tas  et  al.,  72  N.  X.  312,  314  (28  Am.  Rep.  155). 

In  the  present  case  the  respondent  Ella 
M.  Chapman  claims  that  under  the  second 
paragraph  of  the  will  of  Charles  D.  Chapman 
she  is  entitled  to  receive  one-half  of  the 
testator's  personal  estate,  and  the  other  re- 
spondents claim  that  she  is  entitled  to  none 
of  it. 

[1]  Inasmuch  as  the  testator  devises  and 
bequeaths  all  his  property  and  estate,  both 
real  and  i)ersonal  to  his  "next  of  kin  and 
heirs  at  law,"  and  as  his  widow  claims  no 
Interest  In  the  real  estate  by  virtue  of  the 
will,  her  clftlm  to  share  In  the  personal  es- 
tate must  rest  upon  the  testator's  intention 
to  Include  her  In  the  expression  "next  of 
kin." 

In  Mowry  v.  Taft,  36  R.  1.  427,  435,  90 
Atl.  815,  819,  it  was  held  that  the  husband 
"is  not  of  the  'kindred'  or  next  of  kin  of 
his  deceased  wife,  and  so  cannot  take  in 
this  respect  under  the  statute."    Mrs.  Chap- 
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man's  counsel  concedes  that  the  words  "next 
of  kin,"  as  employed  at  the  common  law  and 
generally.  Imply  blood  relationship,  and  cites 
authorities  to  the  effect  that — 

"The  use  of  the  term  'next  of  kin'  does  not 
ordinarily  include  the  surviving  spouse  of  the 
testator"  (Thompson  on  Wills,  p.  147),  and  "a 
bequest  by  a  husband  to  his  'next  of  kin'  would 
not  prima  facie  include  his  wife  as  beneficiary" 
(Alexander  on  Wills,  vol.  2,  1264). 

The  author  last  named  goes  on  to  say: 

"Howeyer,  the  court  will  inspect  the  entire 
will,  and  if  from  the  whole  there  is  manifested 
an  intention  to  indnde  the  husband  or  wife 
under  the  terms  'next  of  kin,*  'relatives,'  or  the 
like,  the  intention  will  be  given  effect," 

In  other  words,  the  manifested  Intention 
of  the  testator  must  always  prevail,  and 
technical  words  may  be  given  an  enlarged 
meaning  to  accord  with  such  Intention.  The 
widow  claims  that  this  intention  is  manifest 
In  the  words  of  the  will  providing  that  the 
property  is — 

"to  be  divided  and  distributed  among  them  in 
the  same  proportions  and  shares  provided  for  the 
descent  and  distribution  of  intestate  estates  of 
deceased  persons  under  the  laws  of  the  state  of 
Rhode  Island." 

Attention  is  called  to  section  9  of  chapter 
316  of  the  Gleneral  Laws  regulating  the  dis- 
tribution of  Intestate  estates,  by  which  a 
widow  receives  one-third  or  one-half  of  said 
personal  estate,  according  to  the  fact  of  the 
deceased  leaving  Issue  or  not,  and  the  resi- 
due thereof  is  "distributed  among  the  heirs 
of  the  Intestate  In  the  same  manner  real 
estates  descend  and  pass  by  this  chapter." 
The  argument  Is  that  It  is  not  possible  to  dis- 
tribute the  personal  estate  among  the  next 
of  kin  In  the  same  proportions  and  shares 
as  provided  by  the  statute  of  distribution 
without  including  the  widow  as  of  the  next 
of  kin;  that,  to  interpret  the  paragraph  as 
the  other  respondents  urge.  It  would  be  In- 
terpreted as  if  the  paragraph  contained  the 
additional  words  "as  If  I  had  died  unmar- 
ried"; that  in  the  dilemma  thus  presented  It 
is  more  reasonable  to  decide  that  the  testa- 
tor's intention  was  that  the  words  "next  of 
kin"  should  he  taken  as  having  a  broad  and 
untechnical  meaning,  and  as  including  the 
widow.  The  argument  is  certainly  not  with- 
out plausibility.  Her  counsel  cites  no  case 
as  supporting  bis  view,  and  says  that  he 
has  been  unable  to  find  a  case  exactly  like 
the  one  at  bar. 

But  do  the  words  of  the  will  as  to  the  di- 
vision and  distribution  of  the  testator's 
property  and  estate  according  to  the  statutes 
for  the  descent  and  distrU>utlon  thereof  in- 
dicate anything  more  than  a  rule  to  be  fol- 
lowed In  such  distribution?  Without  such 
reference  it  might  be  claimed  that  It  was 
to  be  shared  per  capita.  Does  the  reference 
mean  more  than  this,  that  the  beneficiaries 


are  to  take  per  stirpes  and  in  the  same  shares 
and  proportions  as  obtain  in  the  distribo- 
tlon  of  personal  property  among  the  "heirs" 
of  an  intestate? 

In  Luce  v.  Dunham  et  aL,  08  N.  Y.  30,  the 
question  raised  was  almost  Identical  and 
on  a  somewhat  similar  state  of  facts.  A 
testator  died  leaving  a  widow  and  four  sis- 
ters, three  of  them  half-sisters,  but  no  chil- 
dren. They  were  all  named  as  beneSdarlee 
In  his  will.  The  alxtta  clause  of  the  will 
reads  as  follows: 

"Sixth.  All  the  rest,  residue  and  remainder 
of  my  estate,  real  and  personal,  present  and 
hereafter  to  be  acquired,  and  wherever  situated. 
I  give,  devise,  and  bequeath,  and  do  desire  and 
will  that  the  same  shall  be  divided  among  my 
heirs  and  next  of  kin,  in  the  same  manner  as  it 
would  be  by  the  laws  of  the  state  of  New  Tork, 
had  I  died  intestate." 

The  widow  claimed  that  under  this  clause 
she  was  entitled  to  participate  In  the  dis- 
tribution of  the  residuary  estate,  whidi 
was  all  personalty;  that  Is,  that  she  was  en- 
titled to  one-half  thereof,  which  claim  was 
upheld  by  the  surrogate  and  the  General 
Term  of  the  Supreme  Court  In  the  opinion 
of  the  Court  of  Appeals  (09  N.  Y.  supra,  on 
page  41)  this  appears: 

"The  devise  and  bequest  are  of  'all  the  rest, 
residue  and  remainder  of  my  estate,  real  and 
personal,  present  and  hereafter  to  be  acqniivd. 
and  wherever  situated.'  Where  such  a  dispoxi- 
tion  is  followed  by  the  words  'devise  and  be- 
queath,' and  a  direction  that  the  property  be 
divided  among  the  testator's  heirs  and  next  of 
kin,  according  to  law,  as  in  case  of  intestacy, 
there  can  be  no  inference  that  the  testator  in- 
tended to  use  the  words  'heirs'  and  'next  of 
kin'  in  any  other  than  their  legal  sense.  The 
language  is  perfectly  appropriate  and  technical- 
ly accurate,  and  the  meaning  of  the  draughts- 
man is  plain.  The  word  'heirs*  relates  to  the 
realty  devised,  and  the  words  'next  of  kin'  relate 
to  the  personalty  bequeathed,  and  there  is  no 
ground  for  misapplying  these  expressions.  If 
the  clause  did  not  mention  real  estate,  but  be- 
queathed personal  property  to  heirs  or  heirs 
and  next  of  kin,  or  if  it  gave  real  and  per- 
sonal estate  to  heirs,  without  mentioning  next 
of  kin,  the  question  of  the  intention  of  the  tes- 
tator might  arise;  but  here  there  is  no  ob- 
scurity in  the  language  used,  and  the  subjects 
of  the  devise  and  bequests  are  such  that  the 
technical  terms  used  are  accurately  appUcable  to 
them  distributively.  In  such  a  case  they  can- 
not be  construed  in  any  other  than  their  strict 
and  primary  sense." 

And  on  page  4S  the  court  said: 

"The  learned  surrogate,  in  bis  able  opinion, 
rejected  the  argument  based  upon  the  use  of 
the  word  'heirs,'  but  held,  in  substance,  that  the 
language,  not  being  simply  that  the  person- 
alty be  distributed  among  the  testator's  next  of 
kin,  but  being  that  it  should  be  distributed 
among  his  next  of  kin  'in  the  same  manner  as 
it  would  be  by  the  laws  of  the  state  of  New 
York,  had  I  died  intestate,'  these  latter  ex- 
pressions controlled  the  words  'next  of  kin,'  and 
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shoved  that  they  were  Intended  to  embrace  all 
trho  would  be  distributees  under  the  statute,  and 
that  the  will  should  be  construed  as  though  the 
testator  had  directed,  generally,  that  his  resid- 
uary estate  be  distributed  according  to  the  stat- 
ute as  in  case  of  intestacy. 

''This  same  position  was  taken  and  argued  by 
counsel,  with  much  force,  in  the  case  of  Mar- 
dock  T.  Ward,  67  N.  Y.  387,  and  it  was  urged 
that  a  distribution  could  not  be  made  according 
to  the  statute  without  including  the  widow. 
Some  of  the  judges,  while  the  case  was  under 
consideration  in  this  court,  were  strongly  in- 
clined to  maintain  the  position  contended  for, 
but  a  full  examination  of  the  authorities  con- 
strained them  to  abandon  it,  and  it  was  finally 
held  that,  where  the  bequest  was  to  the  next  of 
kin,  the  addition  of  the  words,  'according  to  the 
statate  aa  in  case  of  intestacy,'  was  not  suffi- 
cient to  enlarge  the  class  of  legatees  so  as  to 
include  the  widow. 

"A  provision  directing  generally  that  on  the 
decease  of  a  testator,  his  personal  property  be 
diatributed  as  provided  by  statute  in  case  of  in- 
testacy, would,  of  course,  entitle  the  widow 
to  be  included  in  the  distribution,  though  npt 
apedally  mentioned,  but  where  the  distributees 
are,  by  the  terms  of  the  will,  confined  to  the  next 
of  kin  of  the  testator,  effect  must  be  given  to 
that  restriction,  and  the  reference  to  the  stat- 
ate, or  to  the  laws,  merely  aSords  the  rule  of 
distribution  among  the  next  of  kin  as  if  there 
were  no  widow." 

The  Indgment  of  tbe  court  below  was 
accordingly  reversed.  See,  also,  Tillman  v. 
Davis,  95  X.  T.  17,  47  Am.  Rep.  1,  Murdock 
T.  Ward,  supra,  and  Keteltas  v.  Keteltas  et 
aL,  supra. 

In  the  present  case  we  are  of  the  opinion 
that  tbe  words  "next  of  kin"  are  to  be  con- 
stmeu  in  their  strict  and  technical  sense, 
that  tbe  reference  to  the  laws  merely  Indi- 
cates that  the  ipersonal  estate  is  to  be  dis- 
tributed In  the  same  proportions  as  the  stat- 
ate provides  for  tbe  distrlbntioD  of  that  por^ 
tion  of  an  intestate's  estate,  whatever  It 
may  be,  which  by  law  belongs  to  tbe  "next 
of  kin,"  and,  therefore,  that  the  widow, 
Ella  M.  Chapman,  is  not  included  as  one 
of  tbe  "next  of  kin"  of  the  testator. 

[2]  Wjbile  the  widow  has  urged  that  the 
words  "my  next  of  kin"  should  not  be  taken 
in  their  strict  technical  sense,  but  In  an  en- 
larged and  so-called  "everyday  meaning," 
the  paternal  kindred  urge  that  the  words 
'*iny  •  •  •  heirs  at  law"  should  not  be 
construed  in  their  strict  technical  sense,  as 
including  all  the  heirs  of  the  testator,  but 
should  be  given  a  restricted  meaning,  as 
Including  the  h^rs  only  of  the  blood  of  tbe 
testator's  paternal  ancestry,  and  this  claim 
is  based  on  the  fact  that  the  real  estate  in 
question  Is  ancestral,  as  well  as  on  the  lan- 
guage of  the  will  as  to  division  and  distribu- 
tion of  the  property  In  the  "same  propor- 
tions and  shares"  as  provided  by  the  laws 


relative  to  the  descent  and  distribution  of 
intestate  estates.  We  are  unable  to  discover 
any  stronger  evidence  of  the  intention  of 
the  testator  to  restrict  the  meaning  of  the 
words  '%eirs  at  law"  than  we  found  as  in- 
dicating his  purpose  to  give  the  words  "next 
of  kin"  an  enlarged  meaning. 

We  are  of  the  opinion,  therefore,  that  the 
testator  intended  the  words  "heirs  at  law" 
to  be  taken  in  their  strict  technical  sense, 
as  Including  all  the  persons  answering  that 
descrlpttm,  and  that  the  reference  In  the 
will  to  tbe  division  of  the  real  estate  simply 
points  out  the  rule  of  suA  division  among 
the  heirs.  The,  testator  had  the  right  to 
dispose  by  will  of  his  real  estate — ancestral 
included — as  he  saw  fit  Section  6  of  chap- 
ter 316  of  the  Oeneral  Laws  provides  that 
ancestral  estate  of  an  Intestate  dying  with- 
out children  "shall  go  to  the  kin  next  to 
the  intestate,  of  the  blood  of  the  person  from 
whMn  such  estate  came,"  but  does  not  under- 
take to  point  out  who  are  to  be  considered 
as  constituting  "tbe  kin  next  to  the  Intes- 
tate," or  in  what  proportions  they  are  to 
take  the  pn^terty.  This  Is  to  be  determined 
by  the  general  canons  of  descent  as  set  forth 
in  the  preceding  sections  of  chapter  316. 
See  Smith  v.  Sndtb,  4  R.  1. 1;  Pierce  v.  Pierce, 
14  E.  I.  614;  Arnold  v.  O'Connor,  87  B.  I. 
5S7,  94  Atl.  145,  L.  R.  A.  1916C,  898.  If 
the  testator  Intended  his  real  estate  to  go 
as  ancestral  estate.  It  was  easy  for  him  to 
make  that  intention  clear  by  confining  the 
devise  to  his  paternal  kindred;  or,  if  be  had 
said  that  his  real  estate  was  to  go  as  if  he 
had  died  Intestate,  the  present  claim  of  the 
paternal  kindred  would  have  support.  He 
employs  language,  however,  which  negatives 
such  Intention  by  devising  his  real  estate 
to  the  persons  answering  the  description 
of  bis  "heirs  at  law"  at  the  time  of  his  death, 
and  provides  for  Its  division  among-  them 
according  to  the  canons  of  descent  stated 
in  our  laws,  and  thus  plainly,  as  we  think, 
included  in  the  terms  "heirs"  both  paternal 
and  maternal  kindred. 

In  accordance  with  what  Is  above  stated, 
we  answer  question  1  In  the  negative.  An- 
swering questions  2  and  3  together,  we  decide 
that  the  title  to  the  real  estate  is  in  both  the 
paternal  and  maternal  kindred  of  said  Charles 
D.  Chapman — that  Is,  an  equal  m<^ety  Is  In 
each  of  the  two  lines  of  kindred — and  that 
the  moneys  held  by  tbe  complainant  as  the 
net  rents  of  the  reel  estate  of  the  deceased 
belong  one  half  to  the  paternal  kindred  and 
the  other  half  to  the  maternal  kindred. 

A  decree  In  accordance  with  this  opinion 
may  be  presented  on  Monday,  March  3,  1919, 
at  10  o'clock  in  the  forenoon,  in  order  that 
the  same  may  be  approved  by  this  court  and 
ordered  to  be  entered  In  the  superior  court. 
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HAMBLY  V.  BAT  STATE  ST.  RY.  CO. 
(No.  5209.) 

(Supreme  Court   of   Rhode   Island.     Feb.   26, 
1919.) 

1.  Appeal  and  Erbob    ®=»655(2)  —  Motion 
TO  Dismiss— Time  to  Make  Objections. 

A  plaintiff  who  moves  to  dismiss  a  bill  of 
exceptions  on  ground  of  failure  of  court  to  com- 
ply with  rule  31,  Superior  Court  Rules,  as  to 
notice  of  hearing,  and  Gen.  Laws  1909,  c.  298, 
I  19,  providing  for  a  hearing  on  the  question  of 
allowance,  after  bis  attorney  had  known  for 
three  months  that  the  case  was  in  the  Supreme 
Court,  cannot  object  to  the  ftfilure  of  the  court 
to  observe  such  statutory  conditions,  where  such 
delay  has  made  it  impossible  to  establish  by 
proof  what  procedure  was  followed  in  the  case. 

2.  E>zcEPTiONS,   BiLi.  OF    ie=>51  —   Setiino 
FoBTH  Pboceedinos— Record. 

On  the  allowance  of  a  bill  of  exceptions  on 
oral  statement  of  counsel,  a  record  of  the  giving 
of  notice,  of  the  appearance  of  the  parties,  or 
their  waiver  of  the  right  to  formal  notice  aad 
to  be  heard,  should  be  made. 

3.  Appeal    and    Erbob    iS=»655(2)— Bill    ot 
Exceptions— Obsebvancb  of  Statdtes. 

A  motion  to  dismiss  defendant's  bill  of  ex- 
ceptions for  failure  to  observe  the  statutory  re- 
quirements in  regard  to  giving  plaintiff  a  notice 
of  and  bearing  on  the  allowance  will  be  denied, 
where  defendant  was  diligent  and  the  failure, 
if  any,  was  by  the  trial  justice  or  clerk,  and 
where  a  statutory  remedy  was  provided  plain- 
tiff by  Gen.  Laws  1909,  c.  298,  §  21. 

Action  by  James  Otis  Bambly  against  tbe 
Bay  State  Street  Railway  Company.  Ver- 
dict for  the  plaintiff,  and  defendant  brings 
exceptions.  :Motlon  to  dismiss  defendant's 
bill  of  exceptions.    Motion  denied. 

Max  Levy,  of  Newport  (David  R.  Radov- 
sky,  of  Fall  River,  Mass.,  of  counsel),  for 
plaintiff. 

Sheffield  &  Harvey,  of  Newport,  for  defend- 
ant 

STEARNS,  X  This  Is  a  motion  made  by 
the  plaintiff  to  dismiss  the  defendant's  bill 
of  exceptions. 

The  action,  which  was  one  of  trespass  on 
the  case  for  negligence,  was  tried  before  a  Ju- 
ry in  Newport  county  and  resulted  In  a  ver- 
dict for  the  plaintiff.  April  20,  1918,  the  mo- 
tion of  defendant  for  a  new  trial  was  denied 
by  the  superior  court.  The  defendant  duly 
excepted  to  the  decision,  and  on  the  22d  day 
of  April,  1918,  filed  In  the  office  of  the  cleric 
notice  of  Its  intention  to  prosecute  a  bill  of 
exceptions  to  the  Supreme  C!ourt,  ordered  the 
transcript  of  testlmraiy,  and  deposited  with 
the  clerk  of  the  court  the  estimated  fees  for 
transcribing  the  testimony  as  required  by  the 
provisions  of  section  17,  c  298,  Gen.  Laws 
1909.    Thereupon  It  was  ordered  by  the  trial 


court  that  the  bill  of  exceptions  and  tran- 
script of  evidence  should  be  filed  in  the 
clerk's  office  on  or  before  June  9,  1918.  June 
3,  1918,  by  order  of  the  court,  the  time  for 
filing  the  bill  of  exceptions  and  transcript  of 
evidence  was  extended  to  June  24, 1918.  The 
transcript  of  evidence  was  filed  on  the  14th 
day  of  June,  and  tbe  bill  of  exceptions  oo  tbe 
19th  of  June,  1918.  On  the  24th  of  June.  1918, 
the  bill  of  exceptions  and  transcript  of  evi- 
dence were  allowed  by  the  trial  Justice,  and 
the  case  was  forthwith  certified  to  the  Su- 
preme Court  by  the  clerk.  October  9,  19K, 
the  plaintiff's  attorney  took  out  the  tran- 
script of  testimony  from  the  office  of  the 
clerk  of  the  Supreme  Court  in  Providence 
for  which  he  gave  his  receipt,  as  follows: 

"Supreme  Court,  Oct.  9th,  A.  D.  191S. 
"James  Otis  Hambly  v.  Bay  State  St  B.  K. 
Co.  No. 

"Received  the  transcript  of  evidence  in  the 
above-entitled  cause,  in  accordance  with  nilc 
No.  18,  to  be  kept  until  October  30th,  1918,  at 
10  o'clock  a.  m.,  and  then  returned  without  de- 
mand made  therefor. 

"Max   Levy,    Pltff.'s  Atty." 

On  January  2,  1919,  the  plaintiff  filed  this 
motion  to  dismiss  defendant's  bill  of  excep- 
tions. Tbe  plaintiff  alleges  that  the  trial  jus- 
tice to  whom  the  bill  of  exceptions  was  pre-  I 
sented  for  allowance  did  not  fix  any  time  for 
hearing  thereon ;  that  no  notice  was  given  to 
him  of  any  hearing  as  required  by  rule  31 
of  tbe  Rules  of  Practice  of  the  Sui)eri(>r 
Court;  and  that  said  Justice  did  not  give 
plaintiff  a  hearing  upon  the  question  of  tbe 
allowance  of  said  bill  as  provided  for  by  sec- 
tion 19,  c.  298,  Gen.  Laws  1909.  For  these 
reasons  the  plaintiff  claims  that  the  bill  of 
exceptions  Is  not  properly  before  this  court. 
Neither  the  trial  Justice  nor  the  clerk  of  the 
superior  court  for  the  county  of  Newport  has 
any  record  in  regard  to  the  facts  complained 
of  by  the  plaintiff.  The  trial  justice,  in  an 
affidavit  on  file  in  this  case,  states  that  it  is 
his  custom  to  give  notice  to  tbe  attorneys  be- 
fore bearings  on  the  question  of  allowance 
of  bills  of  exceptions,  either  by  letter  when 
they  reside  out  of  town,  but  generally  through 
the  clerk  in  all  cases;  In  the  case  In  qoes-  i 
tlon  he  does  not  think  that  the  parties  were  | 
present  at  the  time  of  said  allowance;  that 
he  does  not  now  remember  whether  or  not 
he  had  given  notice  to  counsel  by  letter  or 
through  the  derk  or  otherwise  of  the  time 
of  the  hearing;  that  the  time  which  has 
elapsed  since  said  allowance  is  so  long,  and 
the  matter  has  been  out  of  his  mind  so  long, 
that  he  cannot  now  recall  any  details  in  con- 
nection with  the  same. 

Coimsel  for  defendant  in  hla  afSdarit 
states  that  either  on  June  21  or  June  '& 
1918,  he  gave  to  counsel  of  the  plaintiff  writ- 
ten notice  of  the  filing  of  the  bill  of  excep- 
tions and  also  delivered  to  him  a  c<^y  of  tbe 
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bill;  that  be  was  not  present  wben  tlie  bill 
and  transcript  were  allowed,  but  to  the  best 
of  bis  recollection  be  bad  notice  of  the  bear- 
ing on  the  same,  although  be  cannot  remem- 
ber how  or  by  whom  said  notice  was  given ; 
that,  after  the  cause  bad  been  carried  to  the 
Supreme  Court,  the  matter  of  the  allowance 
of  the  bill  and  transcript  was  never  called  to 
hl3  attention  until  January  3,  1919,  wben 
notice  was  given  of  the  filing  of  this  motion 
to  dismiss ;  he  Is  now  unable  to  recall  i>osi- 
tively  any  details  in  connection  with  the  mat- 
ter. 

Counsel  for  the  plaintiff  testified,  before 
this  court,  that  be  had  no  recollection  of  re- 
ceiving notice  of  the  flUng  of  the  bill;  he 
bad  no  notice  either  from  the  trial  Justice  or 
tbe  clerk  of  the  court  that  a  time  had  been 
flsed  for  hearing  upon  the  allowance  of  bill 
and  transcript;  that  he  was  not  present  at 
any  bearing,  If  one  was  bad ;  and  that  be  is 
unable  to  state  definitely  the  time  when  he 
first  discovered  that  the  bill  and  transcript 
bad  been  allowed. 

[1]  The  receipt  given  for  the  transcript 
shows  that  counsel  for  plaintiff  had  knowl- 
edge at  least  as  early  as  the  9th  of  October, 
1918,  of  the  fact  that  the  case  was  then  In 
the  Supreme  Court  and  of  the  allowance  of 
tbe  transcript  by  the  trial  Justice.  If  coun- 
sel at  that  time  claimed  that  the  allowance 
by  the  court  was  Irregular  or  prejudicial  to 
tbe  rights  of  his  client,  he  should  have  rais- 
ed the  question  without  further  delay.  The 
fart  that  he  waited  for  three  months,  if  not 
longer,  before  raising  the  question,  in  the  dr- 
enmstances,  has  worked  to  the  disadvantage 
of  the  plaintiff,  in  that  the  delay  has  made  It 
Impossible  to  establish  now  definitely  and 
conclusively  the  procedure  which  was  follow- 
ed in  this  case.  Neither  the  trial  court  ror 
the  clerk  of  the  court  is  required  by  law  to 
make  written  record  of  the  facts  in  dispute. 
The  practice  heretofore  in  counties  other 
than  Providence,  where  the  sessions  of  the 
superior  court  are  not  continuous,  has  been 
more  or  less  informal,  as  the  court  is  In  such 
counties  at  fixed  Intervals  only,  and  for  lim- 
ited periods.  It  frequently  happens  that 
transcripts  of  testimony  and  bills  of  excep- 
tions are  presented  by  counsel,  for  allowance 
to  the  trial  Justice  who  allows  the  same  on 
tbe  oral  statement  of  counsel  to  the  court, 
given  together  or  at  different  timea,  that 
there  is  no  objection  to  the  allowance  of  the 
transcript  and  bill. 

W  This  practice,  although  informal,  has 
tended  to  facilitate  the  business  of  the  court, 
and  has  been  a  conv«iience  to  counsel.  If, 
however,  this  practice  Is  to  be  continued,  it 
is  apparent  that  either  the  trial  Justice  or  the 
derk  should  make  a  record  of  the  giving  of 
notice,  of  the  appearance  of  the  parties,  or 
their  waiver  of  the  right  to  formal  notice  and 
to  be  heard. 

We  think  on  the  facts  of  this  case  the  court 


is  warranted  In  finding  that  tbe  regular  pro- 
cedure was  followed  by  tbe  trial  Justice  and 
the  clerk  of  the  court,  and  that  counsel  for 
the  plaintiff,  as  well  as  tbe  trial  Justice,  by 
reason  of  tbe  lapse  of  time,  has  forgotten. 
This  conclusion  is  strengthened  by  tbe  fact 
that  apparently  counsel  bad  no  ground  for 
objection  to  tbe  allowance  of  tbe  bill  and 
transcript,  as  no  claim  is  now  made  tbat 
there  is  any  error  therein,  and  consequently 
had  no  reason  to  attend  a  bearing  before  the 
trial  Justice  on  the  matter  of  the  allowance, 
if  notice  was  given  to  him.  The  motion 
should  be  denied  on  another  ground  also. 

[3]  This  court  has  repeatedly  held  that 
the  right  of  review  by  bill  of  exceptions  is 
contingent  upon  a  diligent  observance  of  tbe 
conditions  Imposed  by  statute  and  rule  of 
court.  See  Carr  v.  Cranston  Print  Works, 
40  R.  I.  376,  101  Atl.  120,  and  cases  cited 
therein.  The  conditions  referred  to  are  such 
as  are  imposed  by  statute  or  rule  of  court 
upon  the  parties  to  the  litigation  or  to  such 
other  conditions  over  which  they  have  the 
power  of  control  or  can  comply  with.  The 
defendant  in  this  case  has  fulfilled  every  re- 
quirement of  tbe  statute  and  the  rules  of 
court. 

If  there  has  been  any  failure  to  observe  the 
statutory  requirements,  it  is  the  failure  by 
the  trial  Justice  or  the  clerk.  The  defendant 
had  no  power  to  compel  either  the  trial  Jus- 
tice or  the  clerk  to  perform  the  acts  required 
by  statute ;  If  they  failed  to  act  within  a  cer- 
tain time,  the  statute  prescribed  the  method 
by  which  Its  bill  of  exceptions  should  be 
brought  to  this  court.  The  defendant  was 
diligent  and  was  not  guilty  of  any  negligence. 
The  record  showed  that  the  bill  and  tran- 
script were  properly  allowed  within  the  stat- 
utory period.  As  the  bill  and  transcript  were 
presented  by  the  defendant,  there  was  no 
reason  for  defendant  to  attend  a  hearing  on 
the  allowance  thereof  unless  objection  was 
taken  thereto.  The  argument  of  plaintiff,  in 
effect,  is  tbat  It  was  the  duty  of  defendant 
to  see  to  It  that  tbe  trial  Justice  performed 
his  duty  of  giving  the  plaintiff  a  hearing  and 
notice  thereof.  We  think  this  obligation  In 
tbe  circumstances  rested  upon  the  paintlCf, 
and  not  upon  tbe  defendant,  as  it  was  with- 
in the  power  of  plaintiff.  If  be  had  followed 
the  record  of  the  case,  to  have  made  timdy 
objection  to  tbe  action  of  the  court  In  allow- 
ing tbe  bill  and  transcript  without  a  bearing 
thereon. 

The  power  of  this  court  to  revise  the  ac- 
tion of  the  superior  court  and  tbe  right  of  lit- 
igants to  have  such  revision  is  given  by  the 
Constitution  of  this  state;  tbe  procedure  by 
which  such  revision  may  be  secured  is  pro- 
vided by  statute,  and  is  to  be  construed  as  a 
system  of  reasonable  rules,  by  tbe  observance 
of  which  a  litigant  may  secure  the  right  of 
revision.  See  Hart  Wood  &  Lumber  Co.  v. 
Sea  View  B.  R.  Co.,  29  B.  I.  S30,  72  AU.  llOi. 
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Tlie  only  party  aggrieved  by  the  action  of  the 
court,  if  plaintiff's  contention  Is  correct,  was 
the  plaintiff,  and  a  statutory  remedy  -was 
provided  for  him  by  the  provisions  of  sec- 
tion 21,  c.  298.  The  defendant  followed  the 
travel  of  the  case,  and  the  plaintiff  did  not 
If  either  party  is  to  suffer  from  the  failure 
of  the  court  to  observe  certain  statutory  con- 
ditions, It  certainly  should  not  be  the  defend- 
ant. 

Our  conclusion  is  that  the  bill  of  exceptions 
is  properly  before  this  court  The  motion  to 
dismiss  is  denied. 


PEPIN  ▼.  KEOUGH.     (No.  6280.) 

(Supreme  Court  of  Rhode  Island.    Feb.  26, 
1919.) 

APPKAI,  ANO  EiBROB  «=»979(2)— NEW  Tbjal 
®=72— Granting  New  Tbial— Pbopbibtt. 
Where  the  trial  judge  is  of  the  opinion  that 
the  verdict  of  the  jury  is  wrong,  and  that  the 
jury  have  erred  and  found  against  the  fair  pre- 
ponderance of  the  evidence,  the  trial  judge  may 
set  the  verdict  aside,  and  his  determination  will 
not  be  disturbed  unless  clearly  erroneous. 

Exceptions  from  Superior  Court,  Provi- 
dence and  Bristol  Gonnties;  John  W.  Swee- 
ney, Judge. 

Assumpsit  by  Arthur  Pepin  against  Daniel 
Eeough.  Verdict  for  defendant,  plaintiff's 
motion  for  new  trial  granted,  and  defendant 
excepted.  Exception  overruled,  and  case 
remitted  for  new  trlaL 

Cooney  &  Cooney,  of  Providence,  for  plain- 
tiff. 

Conuitock  ft  Canning,  of  Providence  (Pat- 
rick P.  Curran,  of  Providence,  of  counsel), 
for  defendant. 

PER  CURIAM.  This  is  an  action  of  as- 
sumpsit tried  by  a  Jury,  in  which  a  verdict 
was  given  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial  in  the  trial  court.  The 
trial  Justice  granted  the  motion,  and  the  case 
is  now  before  this  court  on  the  defendant's 
bill  of  exceptions. 

The  only  exception  now  urged  by  the  de- 
fendant is  that  to  the  action  of  the  trial  Jus- 
tice in  granting  the  motion  for  a  new  trlaL 

In  the  summer  of  1917  the  plaintiff  con- 
ducted a  small  automobile  and  supply  busi- 
ness In  a  garage  which  he  maintained  la  Put- 
nam, Conn.  One  Joseph  J.  Burke  at  the 
same  time  and  In  the  same  city  had  a  small 
blacksmith,  automobile  repair,  and  welding 
business.  In  September,  1917,  Pepin  and 
Burke  discussed  the  advisability  of  carrying 
on  the  business  of  each  in  the  garage  occu- 
pied by  Pepin,  and  as  a  result  thereof  Burke 
moved  his  blacksmith  and  welding  outfit  on 


October  1,  1917,  to  Pepin's  garage.  Tlie  par- 
ties did  business  together  at  the  garage  for  a 
month,  but  about  November  1,  1917,  the  ar- 
rangement was  so  unsatisfactory  to  both  par- 
ties that  Burke  and  Pepin  parted  company. 
Pepin  continued  in  his  garage,  and  Burke 
moved  his  outfit  to  another  location.  The 
exact  nature  of  the  relationship  which  the 
parties  Intended  to  establish  in  the  conduct 
of  the  business  carried  on  by  them  is  difflcolt 
to  decide,  from  the  fact  that  the  parties 
themselves  failed  to  come  to  any  clearly  de- 
fined agreement  as  to  the  conduct  of  the  busi- 
ness. There  was  no  written  agreement  be- 
tween the  parties.  Burke  desired  to  form  a 
partnership  and  wished  to  have  an  attorney 
draw  articles  of  copartnership.  P^ln,  who 
appears  to  have  been  a  man  of  limited  busi- 
ness experience,  refused  to  l)ecome  a  partner 
and  to  have  any  agreement  in  writing,  having 
in  mind  evidently  an  Idea  that,  if  there  was 
no  written  agreement,  he  would  not  be  in- 
volved In  a  partnership  relation.  Burke  was 
to  receive  one-half  of  the  profits  from  certain 
parts  of  the  bvriness.  Nothing  was  said  of 
possible  losses,  but  Pepin  testified  that  he 
was  to  suffer  the  loss.  If  any.  A  small  b&nk 
account  was  started  In  a  local  bank  in  the 
names  of  the  parties  Jointly  and  subject  to 
withdrawal  by  checks  drawn  by  either  of  the 
parties.  The  money  to  start  this  account  was 
provided  largely,  if  not  entirely,  by  Pepin,  al- 
though Burke  claimed  that  he  contributed  a 
part  of  the  cash.  The  parties  had  bank 
checks  and  business  billheads  made  bearing 
the  names  of  Burke  and  Pepin.  In  October, 
when  Burke  moved  into  the  garage,  Pepin 
had  therein  a  Buick  automobile  truck  which 
he  had  purchased  from  a  Mr.  Smith,  and  for 
which  he  had  paid  $200  in  cash  and  given 
two  notes  for  the  balance  due  of  $550.  The 
bill. of  sale  provided  that  the  title  should  re- 
main in  Smith  until  the  payment  in  full  of 
the  balance  due.  A  few  days  after  Bnrke 
moved  in  the  plaintiff,  with  the  consent  of 
Mr.  Smith,  traded  his  Buick  truck  for  a  Be- 
pablic  truck  and  received  from  the  owner 
thereof  $375  cash  and  the  Republic  truck  hi 
exchange  for  the  Buick  truck.  Of  this 
amount  Pepin  paid  $350  to  Smith.  The  title 
to  the  Republic  truck  was  conveyed  to  Smith, 
and  it  was  agreed  that  the  truck  was  to  be 
held  by  Smith  in  substitution  for  the  Bnick 
truck,  and  the  title  was  to  remain  In  Smith 
until  the  balance  of  $200  still  due  from  Pepin 
to  Smith  was  paid.  Five  notes  each  for  $40 
were  at  the  same  time  given  by  Pepin  to 
Smith  as  evidence  of  the  obligation.  The  Re- 
public truck  was  later  on  taken  down  and 
repaired  by  Burke  and  a  helper  in  the  ga- 
rage. The  defendant,  Keough,  lived  In  Provi- 
dence, and  In  October  was  doing  some  work 
for  the  city  of  Putnam.  He  used  a  Ford 
automobile  truck  in  his  business  whidi  Bnrke 
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had  repaired  for  htm  In  tbe  September  pre- 
ceding. 

October  22,  1917,  after  Burke  had  again 
repaired  the  Ford  track,  the  defendant  made 
a  deal  with  Pepin  at  the  garage  to  trade  his 
Ford  truck  and  pay  $500  In  addition  in  ez- 
cbange  for  the  Republic  truck.  Fepln  agreed 
to  acc^t  this  offer  If  he  found  that  he  could 
parchase  a  certain  Federal  truck  owned  by 
a  man  named  Pellltt,  who  lived  In  Danielson. 
The  plaintifF  and  defendant  thereupon  went 
to  Pellltt's  place  of  business,  and  Pepin 
bought  from  Pellltt  the  Federal  truck,  for 
which  Pepin  gave  his  note  to  Pellltt  for  $500, 
payable  November  10,  1017,  at  tbe  Danielson 
bank,  and  another  note  for  $200,  pajrable  to 
Pellltt  In  Installments  of  $40  a  month.  The 
terms  of  this  transaction  were  made  known 
to  the  defendant,  who  assured  Pepin  that  he 
would  pay  $500  due  from  htm  on  or  before 
Xorember  10th,  In  order  that  the  note  at  the 
Danielson  bank  could  be  paid  by  Pepin.  Up- 
on their  return  to  the  garage  In  Putnam, 
Pepin  delivered  the  Bepubllc  track  to  Ke- 
ongh  and  received  from  him  the  Ford  truck. 
About  November  3d  the  defendant  finished 
bis  work  in  Putnam  and  returned  to  Provi- 
dence. Before  be  returned  he  knew  that 
there  was  troable  between  Burke  and  Pepin 
in  regard  to  their  business  relations.  Prior 
to  November  10th  Burke  on  two  different 
days  telephoned  defoidant  In  Providence 
from  Putnam  and  warned  defendant  that  if 
he  paid  Pepin  he  might  have  to  pay  twice. 
Tbe  defendant,  in  response  to  this  warning, 
told  Burke  to  come  to  Providence,  and  if  he 
could  satisfy  defendant's  lawyer  that  he  had 
a  right  to  collect,  tbe  defendant  would  pay 
what  was  due.  Burke  came  to  Providence 
on  the  morning  of  November  10th,  and  went 
with  Keough  to  the  office  of  Keough's  law- 
yer. Acting  on  the  advice  of  his  lawyer,  aft- 
er deducting  $125  which  Keough  claimed  the 
right  to  deduct  for  certain  defects  In  the 
truck  and  including  in  said  amount  the  sum 
of  $30  which  Keough  claimed  to  have  paid  in 
cash  on  account  to  Pepin,  Keough  paid  the 
balance  of  $375  to  Burke  and  received  from 
bim  a  receipt  and  release.  The  plaintiff,  up- 
on discovering  that  payment  had  been  thus 
made  to  Burke,  brought  suit  against  defend- 
ant to  recover  the  $500. 

The  defendant  maintained  that  Burke  and 
Pepin  were  in  fact  partners ;  also  that,  even 
if  there  was  not  a  partnership  in  fact,  Pepin 
had  by  his  acts  led  the  defendant  to  believe 
that  there  was  a  i>artnerahlp,  and  that  the 
defendant,  acting  on  this  belief,  had  in  good 
faith  paid  what  he  considered  as  an  obliga- 
tion due  to  the  partnership  to  Burke  whom 
be  was  led  to  believe  was  a  partner,  and  that 
consequently  he  was  not  liable  in  the  present 
action.  The  charge  of  the  court  to  the  Jury 
covered  fully  both  of  the  claims  made  by  the 
defendant,  to   the  apparent  satisfaction  of 


the  defendant,  as  no  exception  was  taken  to 
any  part  of  the  charge  by  the  defendant. 

In  the  rescript  on  file  in  this  case  the  trial 
jostioe  bases  his  decision  granting  the  new 
trial  oo  the  gronnd  that  in  bis  Judgment  the 
fair  preponderance  of  the  evidence  showed 
that  the  plaintiff  was  the  sole  owner  of  the 
truck  and  that  Burke  had  no  Interest  in  it 
and  was  not  authorized  by  the  plaintiff,  ei- 
ther as  a  partner  or  agent,  to  collect  any  of 
the  $600,  due  from  the  defendant,  and  as  the 
plaintiff  had  not  authorized  the  payment  to 
Burke  and  had  not  received  any  part  of  the 
amount  due,  that  plaintiff  was  entitled  to  a 
new  trial. 

The  defendant  does  not  question  the  law 
established  in  this  state  by  a  number  of  fa- 
miliar decisions  to  which  it  is  unnecessary  to 
refer  more  spedflcaUy,  that  U  the  trial  Jus- 
tice is  of  the  opinion  that  the  verdict  of  the 
Jury  is  wrong,  and  that  the  Jury  have  erred 
and  found  against  the  fair  preponderance  of 
the  evidence,  such  verdict  can  and  should  be 
set  aside,  and  that  such  exercise  of  power  by 
the  trial  Justice  will  not  be  disturbed  by  this 
court,  unless  it  clearly  appears  that  the  con- 
clusion of  the  trial  Justice  was  erroneous. 

The  defendant  argues,  even  If  no  partner- 
ship was  proven  to  exist,  that  the  decision  of 
the  trial  Justice  absolutely  disregards  the 
rule  of  law  laid  down  by  the  court  in  its  in- 
structions to  the  Jury  that  the  plaintiff  might 
be  estopped  to  deny  that  Burke  had  a  right 
to  collect  the  money.  It  is  true  that  this  par- 
ticular aspect  of  the  case  is  not  particularly 
referred  to  In  the  rescript  of  the  court.  The 
point  was  fully  covered  In  the  charge  to  the 
Jury,  and  we  have  no  reason  to  believe  that  it 
was  not  duly  considered  by  the  trial  Justice 
in  arriving  at  the  codclnsion  reached  by  him. 
In  commenting  on  this  part  of  the  case  we 
do  not  wish  to  be  ccmsidered  as  passing  final- 
ly on  the  merits  of  the  controversy,  as  the 
case  must  be  tried  again ;  but,  as  the  conclu- 
sion of  the  trial  Justice  is  claimed  to  be  un- 
reasonable, we  wlU  mention  a  few  considera- 
tions which  seem  to  us  to  support  it.  The 
defendant  knew  both  Burke  and  Pepin,  their 
mode  of  conducting  business  and  the  lack  of 
good  business  methods.  His  dealings  in  re- 
gard to  the  truck  in  question  were  with  Pep- 
in, who  claimed  to  own  the  truck  Individual- 
ly. He  knew  there  was  trouble  between  the 
two  men,  and  that  they  had  separated  or 
were  about  to  se{>arate.  If  he  believed  Burke 
when  he  told  him  that  it  was  not  safe  to  pay 
the  money  to  Pepin,  the  man  whom  he  had 
promised  to  pay,  it  is  rather  difficult  to  un- 
derstand his  reason  in  the  circumstances  for 
taking  a  chance  and  paying  Burke.  The  de- 
fendant claims  to  have  acted  in  good  faith, 
and  this  claim  .was  one  of  the  Important  is- 
sues submitted  to  the  Jury.  The  defendant 
did  not  feel  that  he  was  protected  in  treating 
Burke  as  a  partner  in  regard  to  this  particu- 
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iar  transaction  nntll  be  bad  tbe  advice  of  bis 
attorney.  But  this  adrice  was  given  on  the 
statement  of  Burke  with  other  evidence  sub- 
mitted to  the  attorney.  So  far  as  appears, 
Pepin  was  wittiin  easy  reach  by  telephone, 
and  yet  no  effort  was  made  to  secure  a  state- 
ment from  Iiim  of  his  position.  By  making 
the  payment  to  Burke  the  defendant  secured 
a  certain  reduction  in  the  claim  for  alleged 
defects  In  tbe  truck.  Whether  this  fact  sup- 
plies a  motive  for  the  defendant's  action  we 
do  not  know,  but  it  certainly  is  a  fact  to  be 
considered.  Tbe  question  of  the  good  faith  of 
the  defendant  is  thus  seen  to  be  one  of  the 
Important  questions  la  the  case.  The  trial 
Justice  saw  and  heard  the  principal  witness- 
es, Pepin,  Burke,  and  Keougb,  and  their  ap- 
I)earance  on  tbe  witness  stand  and  manner  of 
testifying  must  have  been  of  material  assist- 
ance to  the  trial  Judge  in  forming  his  own 
Judgment  on  tbe  verdict 

The  trial  Judge  has  expressed  bis  dissatis- 
faction with  the  Justice  of  the  verdict.  As 
there  is  nothing  In  the  record  which  shows 
that  he  was  clearly  wrong  in  the  action  be  has 
taken,  the  exception  of  tbe  defendant  to  such 
action  is  overruled,  and  tbe  case  is  remitted 
to  the  superior  court  for  a  new  trial. 


SHEPARD  ct  aL  V.  SPRINGFIELD  FIRE  ft 
MARINE  INS.  CO.  et  al.    (No.  419.) 

(Supreme   (Tonrt  of  Rhode   Island.     Feb.  26, 
1919.) 

1.  Appeal  and  Ebror  «s>1175(7)— Disposi- 
tion OF  Causej— Equity  Cabes— New  Tbial. 

Under  Gen.  Laws  1909,  c.  289,  {§  30,  32,  and 
83,  where  defendant's  motion  tor  dismissal  of 
an  equity  case  was  granted  by  the  court  after 
each  of  the  parties  had  apparently  introduced 
all  of  the  evidence  they  desired  and  trial  judge 
remarked  that  no  new  trial  would  be  needed  if 
the  Supreme  Court  differed  with  him,  held,  that 
on  reversing  the  decree  the  Supreme  Court  need 
not  remand  the  case  for  a  new  trial;  it  not  ap- 
pearing that  defendant  failed  to  introduce  evi- 
dence on  account  of  accident  or  mistake. 

2.  CONSTITUTTONAL    LAW    iS=»316— DtJE    PeO- 

CES8— Deprivation  of  Property. 
Where  the  purpose  of  a  bill  was  to  set  aside 
an  award  under  insurance  policy  and  the  pro- 
ceeding was  in  aid  of  prosecution  of  pending 
suits  at  law  and  defendants  in  the  court  below 
bad  their  day  in  court,  held,  that  the  refusal  of 
the  Supreme  Court,  which  reversed  a  decree  dis- 
missing the  bill,  to  remand  the  case  to  allow 
drfenrlants  to  introduce  further  evidence,  was 
not  a  denial  of  due  process  of  law  within 
Const.  V.  S.  Amend.  14. 

3.  Appeai   and    E}rbob    e=>893(2),   1175(7)— 
Equity  Cases. 

In  view  of  Gen.  Laws  1909,  c.  289,  §S  30, 
32,  and  33,  an  appeal  in  equity  is  not  usually 
treated  by  the  Supreme  Court  as  a  proceeding  dc 


novo,  but  as  a  proceeding  for  the  purpose  of  re- 
viewing of  errors  stated  in  appellant's  reason  for 
appeal,  and  only  in  unusual  cases  need  the  Su- 
preme Court  remand  equity  cases  for  retrial  or 
allow  testimony  to  he  taken  in  the  Supreme 
Court 

On  motion  for  rehearing.    Motion  denied, 
and  former  opinion  affirmed. 
For  former  opinion,  see  104  Atl.  18,  <S35. 

Wilson,  Gardner  &  Churchill,  of  Provi- 
dence, for  complainants. 

Mumford,  Huddy  ft  Emerson,  of  Provi- 
dence, for  respondents. 

PARKHDRST,  C.  J.  After  the  opinion  in 
the  above  cause  filed  July  1,  1918  (104  Atl. 
18),  tbe  defendants  filed  a  motion  for  rear- 
gument  on  July  9,  1918,  by  penntssion.  In 
vacation,  and  tbe  same  stood, over  to  the  Oc- 
tober session  1918  (104  Atl.  635),  for  consid- 
eration as  appears  by  rescript  filed  October 
21,  1918,  which  Is  as  follows: 

"Rescript 

"On  respondents'  motion  for  leave  to  reargue 
the  above  cause,  filed  by  leave  of  court  July  9, 
1918,  in  vacation,  and  now  considered  after  the 
opening  of  the  present  term  (October,  1918): 

"1.  As  to  that  portion  of  tbe  motion  which 
relates  to  the  weight  and  effect  of  the  testimony 
before  this  court  upon  complainants'  appeal, 
the  matters  stated  and  referred  to  in  the  motion 
were  all  argued  before  this  court  and  were  full.v 
considered  by  the  court  in  framing  its  opinion 
filed  at  the  last  term  (July  1,  1918),  and  the 
court  finds  no  reason  for  a  reargument  of  the 
cause  upon  such  matters;  that  portion  of  the 
motion  is  therefore  denied. 

"2.  It  appears  from  the  transcript  that  at  th« 
conclusion  of  complainants'  testimony,  the  cause 
was  dismissed  upon  motion  of  the  respondents 
upon  two  grounds,  one  of  which  is  not  urged  in 
the  present  motion,  and  was  fully  disposed  of  in 
the  opinion,  in  favor  of  the  complainants.  The 
other  ground  was  that  upon  all  the  complain- 
ants' testimony  the  allegations  of  the  bill  were 
not  sustained  and  no  case  was  made  for  settini; 
aside  the  award.  The  trial  court  took  that 
view  of  the  testimony  and  ordered  the  bill  dis- 
missed. This  court  took  a  contrary  view  oi 
that  testimony  and  found  that  the  complainants 
had  sufficiently  supported  the  material  allcjn- 
tions  of  the  bill  and  were  entitled  to  have  the 
award  set  aride.  and  thereupon  reversed  the  de- 
cree of  the  lower  court  and  ordered  the  cansc 
to  be  remanded  to  the  superior  court  sitting  in 
Washington  county,  with  direction  to  enter  in 
decree  setting  aside  the  award. 

"The  respondents  now  urge  that  since  the 
bill  was  dismissed  after  the  testimony  for  tb<? 
complainants  was  heard,  and  without  bearini! 
any  of  the  testimony  which  the  respondents  now 
say  that  they  were  prepared  to  offer  in  defenw. 
if  their  motion  to  dismiss  had  not  been  grant<4. 
this  court  ought  not  to  order  the  bill  to  be  dis- 
missed upon  the  record  as  it  stands,  and  seem 
to  imply  that  the  respondents  should  have  an 
opportunity  to  offer  their  testimony  in  defense 
before  the  cause  is  finally  determined. 
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"The  conrt  will  hear  the  parties  npon  this 
branch  of  the  caoae,  upon  the  question  whether 
the  respondents  shonld  be  allowed  to  present 
loch  evidence  in  defense,  and,  if  so,  in  what 
conrt,  and  in  what  manner,  and  subject  to  what 
conditions,  such  evidence  should  be  presented. 
The  caase  may  be  assigned  for  hearing  npon 
this  questl<»i  by  agreement  or  on  motion  in  dne 
tourse." 

Thereafter  the  cause  was  assigned  for 
hearing  by  agreement  of  parties  to  December 
30,  1918,  upon  the  question  left  open  for 
hearing  by  the  last  paragraph  of  the  rescript 
above  quoted,  and  counsel  for  the  parties 
were  heard  thereon  at  that  time.  It  was  then 
contended  on  behalf  of  the  defendants  that, 
before  a  final  order  should  be  made  In  this 
cause,  the  defendants  should  be  allowed  to 
present  such  further  testimony  as  they  should 
gee  fit  in  reply  to  the  testimony  submitted 
hi  behalf  of  the  complainants  In  the  court 
below,  before  this  court,  or.  In  the  alterna- 
tive, that  the  cause  should  be  remanded  to 
the  superior  court  with  direction  to  permit 
the  defendants  to  offer  further  testimony 
there  in  defense  to  the  bill,  and  in  reply  to 
the  complainants'  testimony. 

It  appears  from  the  transcript  sent  up  on 
the  complainants'  appeal  that,  at  the  Iiear- 
log  of  the  cause  before  the  superior  court, 
the  complainants  examined  a  number  of  wit- 
nesses on  their  behalf  as  to  the  questions 
discussed  at  length  in  our  opinion  filed  July 
1,  1918;  and  that  on  behalf  of  the  defend- 
ants there  was  no  offer  of  oral  testimony, 
but  that  tlie  defendants  did  put  in  the  award 
signed  by  Messrs.  Houlihan  and  Evans,  and 
that  they  also  put  in  certain  evidence  by 
way  of  a  stipulation  signed  on  behalf  of  all 
parties  for  the  purpose  of  showing  what  had 
been  done,  by  the  parties  in  tluree  certain 
salts  at  law,  by  way  of  tender  and  payment 
into  the  law  court  of  certain  sums  of  money 
stated  to  aggregate  the  total  amount  of  the 
award,  and  of  the  withdrawal  thereof  by  the 
complainants;  and  It  further  appears  by 
said  transcript  that,  after  the  complainants 
had  closed  their  testimony  in  this  cause,  the 
defendants  did  not  offer  any  testimony  in 
addition  to  that  already  before  the  court 
(to  wit,  the  award,  and  the  stipulation),. and 
thereupon  moved  for  dismissal  of  the  bill 
on  the  grounds  already  fully  set  forth  and 
discussed  by  this  court  in  its  opinion  of 
July  1,  1918. 

[1]  iSie  defendants  contend  that  their  de- 
fense was  not  fully  made  before  the  superior 
conrt;  that  they  had  witnesses  whom  they 
could  and  would  have  called,  if  the  bill  bad 
not  been  dismissed  ui>on  their  motion ;  that 
since  this  court  has  in  effect  overruled  the  Jus- 
tice of  the  superior  court,  as  to  his  decision 
that  the  bill  should  be  dismissed,  this  court 
should  now  permit  the  defendants  to  complete 
their  defense  before  malting  a  final  order  for 
the  disposition  of  the  cause ;  and  that,  if  this 
court  should  now  make  a  final  order  revers- 
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Ing  the  decree  of  the  superior  court  and  or- 
dering the  entry  of  a  decree  setting  aside  the 
award,  as  it  has  purported  to  do  in  its  opin- 
ion of  July  Ir  1018,  it  would  deprive  the  de- 
fendants of  rights  guaranteed  to  them  by 
article  14  of  Amendments  to  the  Constitu- 
tion of  the  United  States,  because  it  would 
deprive  them  of  th^r  property  "without  due 
process  of  law." 

Our  statutes  governing  procedure  upon  eq- 
uity appeals,  so  far  as  applicable  to  the  pres- 
ent phase  of  this  case,  are  found  in  Oen. 
Laws  K.  I.  1900,  c.  280,.  "Of  Practice  In  Eq- 
uity Causes,"  etc.,  and  are  as  follows: 

"Sec.  80.  No  new  testimony  shall  be  present- 
ed to  the  Supreme  Court  on  appeal,  but  in  case 
of  accident  or  mistake,  or  erroneous  ruling  ex- 
cluding evidence  in  the  superior  court,  the  Su- 
preme Court  may  grant  leave  to  parties  to  pre- 
sent further  evidence,  and  may  provide  by  gen- 
eral rule  or  special  order  for  the  taking  of  such 
evidence." 

"Sec.  32.  Upon  any  cause  being  brought  by 
appeal  to  the  Supreme  Court  that  court  shall 
hear  and  determine  such  appeal  and  affirm,  re- 
verse, or  modify  the  decree  or  judgment  appeal- 
ed from  and  make  such  orders  and  decrees  there- 
in as  shall  be  just. 

"Sec.  33.  Upon  reversal  or  modification  of  the 
decree  or  judgment  appealed  from,  the  Supreme 
Court  may  remand  the  cause  to  the  superior 
court  with  snch  directions  as  are  necessary  and 
proper,  or  may  take  such  further  proceedings  in 
the  cause  as  justice  and  the  speedy  determina- 
tion of  the  cause  may  require,  and  after  such 
proceedings  shall  remand  the  cause  as  afore- 
said. In  any  such  case  the  Supreme  Court,  if 
practicable,  shall  determine  the  form  of  the 
final  decree  or  judgment  before  remanding  the 
cause  to  tb.e  superior  court.  In  case  the  Su- 
preme Court  shall  affirm  the  decree  or  judgment 
appealed  from,  it  shall  certify  its  affirmation  and 
remand  the  cause  to  the  superior  court  for  fur- 
ther proceedings.  In  every  case  the  Supreme 
Court,  upon  remanding  a  cause  to  the  superior 
court,  shall  transmit  all  the  papers  in  the  cause 
to  the  superior  court,  and  the  final  decree  or 
judgmoit  shall  be  entered  in  the  superior  court." 

Few  cases  have  arisen  before  this  court, 
where  either  party,  after  an  equity  appeal 
from  a  decree  of  the  superior  court  to  this 
court,  has  sought  to  put  in  further  testimony 
before  this  court,  or  to  be  allowed  substan- 
tially a  new  trial  in  the  superior  court. 

In  Steere  v.  Tucker,  39  B.  I.  531,  09  AtL 
S83,  after  the  opinion  there  reported  was 
rendered  reversing  the  decree  appealed  from 
and  directing  the  dismissal  of  the  bill,  the 
complainant  filed  his  motion  for  reargument, 
and  as  a  part  thereof  embodied  a  request  for 
permission  to  introduce  further  evidence  in 
this  court  as  to  complainant's  actual  pecuni- 
ary loss  or  damage  to  his  property ;  the  prin- 
cipal ground  of  decision  being  that  he  was 
a  private  dtlzen  seeking  to  enjoin  a  public 
nuisance,  and  had  shown  no  such  special 
and  peculiar  injury  to  his  rights  as  to  war- 
rant an  Injunction.  This  court  held  that  It 
did  not  find  In  the  statute.  Gen.  Laws,  B.  I. 
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1909,  c.  289,  §  30  (above  qaoted),  that  it  had 
any  authority  to  permit  the  presentation  of 
such  testimony  on  appeal  in  this  court.  8ee 
rescript  on  flle.  Equity  No.  334,  filed  Jan.  17, 
1917.  In  the  case  just  cited,  it  appeared 
that  the  complainant  had  been  allowed  by 
the  trial  judge  to  introduce  substantially  all 
the  evidence  that  he  saw  fit  to  offer  to  make 
out  his  case;  that  there  was  no  "erroneous 
ruling  excluding  evidence  in  the  superior 
court";  and  that  there  was  no  case  of  ac- 
cident or  mistake  on  the  part  of  the  com- 
plainant, by  reason  of  which  he  could  in- 
voke the  provisions  of  section  30,  above 
quoted;  and  the  motion  for  leave  to  Intro- 
duce further  evidence  Vas  denied. 

In  the  case  of  Chase  v.  Cram,  30  R.  I.  83, 
92,  97  Atl.  481,  the  complainant  appealed 
from  the  decree  of  the  superior  court  where- 
in it  was  purported  to  determine  the  rights 
of  the  parties  to  the  water  of  a  certain 
spring ;  it  was  claimed  that  the  language  of 
certain  deeds  conveying  rights  in  the  spring 
was  ambiguous ;  in  the  superior  court  the  de- 
fendant was  allowed  to  introduce  certain  tes- 
timony setting  forth  stat^nents  made  by  the 
grantor  as  to  bis  intentions  in  making  a  cer- 
tain conveyance  of  rights  In  the  spring  to 
his  daughter  (the  defendant),  such  statements 
being  made  both  before  and  after  the  date  of 
the  conveyance ;  the  complainant,  also,  in 
the  superior  court,  then  offered  evidence  of 
certain  witnesses  as  to  statements  made  by 
the  grantor  after  the  date  of  his  conveyance 
to  his  daughter  and  to  his  sons  for  the  pur- 
pose of  showing  the  grantor's  intentions  with 
regard  to  the  use  of  the  spring;  this  evi- 
dence offered  on  behalf  of  the  complainant 
was  excluded  by  the  superior  court.  After 
appeal  to  this  court,  and  before  trial  upon 
the  merits,  the  complainant  (appellant)  filed 
his  motion  In  this  court  for  leave  to  hitro- 
duce  the  testimony  offered  by  him  and  ex- 
cluded below,  on  the  ground  that  the  exclu- 
sion of  such  testimony  was  an  "erroneous 
ruling  excluding  evidence  in  the  superior 
court"  under  the  provisions  of  Gen.  Laws  R. 
I.  1909,  c.  289,  §  30,  above  quoted.  After 
hearing  this  motion  this  court  filed  the  fol- 
lowing rescript  (October  6,  1915),  viz.: 

"The  complainant's  motion  for  leave  to  in- 
troduce in  this  court  the  testimony  of  Bugene 
Chase,  Jr.,  and  of  Eugene  Chase  as  set  forth  in 
the  motion  filed  September  29,  1915,  is  here- 
by granted.  This  court  cannot  at  this  time  de- 
termine the  relevancy  or  admissibility  of  such 
testimony  without  considering  the  merits  of  the 
case  which  are  not  now  before  it.  The  testi- 
mony will  be  admitted  de  bene;  the  defend- 
ant will  be  allowed  also  to  introduce  testimony 
in  reply  to  the  complainant's  testimony  so  in- 
troduced. The  witnesses  may  be  produced  and 
examined  in  open  court  at  such  time  as  may  be 
agreed  upon  by  the  parties." 

Thereafter  the  testimony  was  taken  in  this 
court ;  and  thereafter  the  appeal  was  heard, 
upon  its  merits,  and  it  was  determined  that 


"the  grant  in  the  deed  to  the  respondent  is 
not  ambiguous  and  that  therefore  oral  testi- 
mony tending  to  show  the  intent  of  the  gran- 
tor was  properly  excluded,"  and  the  cause 
was  decided  without  reference  to  such  testi- 
mony. See  Chase  v.  Cram,  39  R.  I.  83,  at 
page  92,  97  AU.  481. 

In  the  case  at  bar  there  was  no  exclusion 
by  the  superior  court  of  evidence  offered  by 
the  defendants,  and  there  was  no  "accident 
or  mistake"  within  the  meaning  of  section 
30,  above  quoted.  The  defendants  did  put  In 
evidence  the  award  of  Messrs.  Houlihan  and 
Bvans,  and,  by  stipulation,  the  facts  with 
regard  to  the  payment  of  moneys  Into  the 
law  court  in  the  three  suits  at  law  and  the 
withdrawal  thereof  by  the  complainants;  and 
thereupon,  after  the  evidence  on  behalf  of 
the  complainants  was  closed,  the  defendants, 
by  their  counsel,  acting  upon  their  view  of 
the  complainants'  evidence  and  the  welgbt 
thereof,  saw  fit  not  to  Introduce  any  evi- 
dence to  meet  the  evidence  on  behalf  of  the 
complainants;  although  they  now  say  that 
they  had  witnesses  in  court  ready  to  testify 
to  something  which  up  to  this  time  they  have 
not  disclosed.  We  can  only  conjecture  that 
the  defendants  might  have  offered  evidence  to 
contradict  the  complainants'  witnesses  or  to 
impeach  them,  or  tending  to  show  that  the 
award  of  the  referees  was  fair  and  ade- 
quate. They  saw  fit,  however,  to  rest  their 
defense  upon  the  contentions  which  we  have 
already  fully  discussed  in  our  former  opin- 
ion. The  decree  appealed  from  was  a  decree 
of  dismissal.  We  have  stated  fully  our  rea- 
sons for  reversing  that  decree,  and  we  find 
no  authority  In  section  30,  above  quoted,  for 
allowing  the  defendants  to  take  further  tes- 
timony in  this  court  for  the  purpose  of  show- 
ing that  the  decree  of  the  superior  court 
appealed  from  would  have  been  a  proper  de- 
cree If  there  had  been  before  that  court  other 
or  further  evidence  than  the  transcript  dis- 
closes. 

That  the  Judge  of  the  su^rtor  court  under- 
stood that  the  defendants  had  offered  all  the 
evidence  they  desired  to  offer  is  borne  out  by 
his  statement  in  granting  the  motion  to  dis- 
miss. After  hearing  and  participating  In 
rather  an  extended  argument  of  counsel  upon 
this  motion  wherein  the  evidence  was  quite 
fully  considered,  the  judge  says  (Tr.  pp.  3S3, 
384): 

"I  am  going  to  grant  the  moti<m  to  dismiss 
the  bill  at  this  point,  and  I  do  so  more  willini;- 
ly  because  it  doesn't  need  a  retrial  in  the  event 
that  the  Supreme  Court  takes  a  different  view 
from  what  I  have  taken." 

There  have  been  few  equity  cases  before 
this  court,  wherein  it  has  been  moved  or  sug- 
gested that  the  cause  ought  to  be  remanded 
to  the  superior  court  to  take  further  evidence 
or  to  give  a  new  trial.  In  the  case  of  Turner 
V.  McManns,  38  R.  I.  36,  40,  94  Atl.  667, 
which  was  a  bill  tn  equity  to  establish  a 
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trast  upon  a  certain  fund  for  the  benefit  of 
tbe  complainant,  the  Judge  of  the  superior 
court  dismissed  the  bill  upon  tbe  defendant's 
motlcni,  aft^  hearing  tbe  evidence  for  the 
comidalnant  only,  for  want  of  sufficient 
proot  Tbe  defendant  put  in  no  evidence. 
The  complainant  appealed  from  the  decree 
«l  dismissal,  and,  upon  hearing,  this  court 
took  a  different  view  of  the  evidence  from 
that  held  by  the  Judge  below,  and  entered  the 
following  order: 

"The  complainant's  appeal  is  sustained,  the 
decree  of  the  superior  court  is  reversed,  and  the 
cue  is  remanded  to  said  superior  court  for  re- 
trial unless  the  parties  choose  to  stand  up<m  the 
evidence  adduced  at  the  hearing,  in  wbich  event 
a  decree  should  be  entered  for  the  complainant 
in  accordance  with  this  opinion." 

Cpon  examining  the  flies  In  Turner  ▼. 
McManuB,  supra,  it  appears  that  tbe  com- 
plainant-appellant herself,  upon  tbe  last 
page  of  her  brief,  "respectfully  asks  that  this 
cause  be  remitted  to  the  superior  court  for 
a  new  trial  therein  or  for  such  further  pro- 
leedings  as  to  this  court  shall  seem  Just  and 
proper";  and  it  also  appears  that  the  cause 
was  retried  before  a  Judge  of  the  superior 
wurt,  that  both  parties  put  la  evidence,  and 
tbat  tbe  trial  Judge  upon  tbe  evidence  intro- 
duced by  both  parties  granted  the  relief 
prayed  by  tbe  bill ;  and  no  appeal  was  taken 
thereafter. 

The  defendants  in  this  case  rely  very  much 
upon  Turner  v.  McManus,  supra,  as  a  prece- 
dent for  sending  the  case  at  bar  back  to  the 
superior  court  for  a  new  trial.  But  we  find 
certain  differences.  In  the  Turner  Case,  the 
appellant  herself  asked  for  this  course ;  there 
was  no  opposition  and  no  argument  on  the 
point;  the  record  was  short  and  contained 
only  the  testimony  of  the  complainant  and 
her  husband;  and  the  retaking  of  their  testi- 
mony would  not  be  very  burdensome.  It  was 
within  the  power  of  this  court,  under  sec- 
tl<ms  32  and  33,  above  quoted,  to  remand  the 
case  as  it  did  for  a  retrial.  If  it  appeared  to 
the  court  that  Justice  required  such  action. 
We  do  not  find  that  the  Turner  Case  is  a 
binding  precedent  in  the  case  at  bar,  where 
the  circumstances  are  so  different. 

In  the  case  of  Raftery  et  al.  v.  Rellly  et 
al.,  41  R.  I.  47,  also  reported  In  102  Atl.  711, 
and  r^Mrted  on  motion  for  reargument  In 
102  Atl.  963,  the  complainants  were  suing  to 
obtain  for  the  personal  representatives  of  a 
deceased  person  a  sum  of  money  on  deposit 
in  a  bank,  and  the  defendant  Rellly  was 
claiming  the  right  to  have  for  himself  the 
balance  on  deposit  by  virtue  of  a  certain 
certificate  of  deposit  on  Joint  account,  with 
survivorship,  which  said  defendant  had  held 
from  the  time  of  the  deposit  of  funds,  then 
and  prior  to  tbe  deposit,  the  property  of  the 
deceased.  In  the  superior  court  the  com- 
plainants obtained  a  decree  In  their  favor 
from  which  defendant  Rellly  appealed.     On 


appeal  this  court  found  in  favor  of  defend- 
ant Rellly  and  reversed  the  decree  of  the 
superior  court.  Thereupon  complainants- 
appellees  moved  for  a  reargument  and  urged. 
In  substance,  as  one  ground  of  their  motion, 
that  by  reason  of  tbe  action  of  the  Justice 
presiding  in  the  superior  court  tbe  complain- 
ants were  deprived  of  an  opportunity  to 
cross-examine  the  defendant  RelUy,  and  to 
contradict  his  tesUmony  (see  102  AtL  963); 
and  they  suggested  that  this  court  should  re- 
mit this  cause  to  the  superior  court  for  retrial 
as  was  done  by  this  court  In  the  case  of 
Turner  v.  McManus,  38  R.  I.  40,  94  Atl.  667. 

This  court  found  that  the  complainants 
were  not  so  deprived  by  the  superior  court; 
that  .they  might  liave  proceeded  to  cross- 
examine  RelUy  and  might  have  introduced 
evidence  to  contradict  him  if  they  had  seen 
fit;  and  that  there  was  no  warrant  for  "per- 
mitting the  complainants  to  reopen  their  case 
here  when  the  cause  is  before  us  solely  up- 
on the  respondent's  reasons  of  appeaL"  Tbe 
motion  was  denied. 

We  believe  that  the  cases  cited  above  are 
all  of  the  cases  where  this  court  has  been 
called  upon  to  determine  questions  similar  to 
that  now  raised  and  discussed  In  this  opin- 
ion. While  it  is  evident  from  tbe  above  that 
this  court  has  considered  that  it  has  the 
power  under  the  statutes  above  quoted  in  a 
proper  case  either  to  hear  further  testimony 
upon  appeal  In  this  court  "In  case  of  acci- 
dent or  mistake,  or  erroneous  ruling  exclud- 
ing evidence  In  the  superior  court"  (section 
30;  Chase  v.  Cram,  supra),  or  to  remit  a 
cause  for  the  purpose  of  taking  further  testi- 
mony in  tbe  superior  court  (sections  32,  33), 
in  cases  where  Justice  requires  such  action 
(Turner  v.  McManus,  supra;  Raftery  et  aL 
V.  Rellly  et  al.,  102  Ati.  963,  964),  it  Is  to  be 
noted  that  in  each  case  the  determination  of 
the  question  has  rested  upon  the  peculiar  cir- 
cumstances of  the  particular  case,  and  no 
general  rule  has  been  or  could  be  arrived  at. 

In  the  case  at  bar,  we  have  already  shown 
tbat  there  is  nothing  to  bring  this  case  with- 
in the  terms  of  section  30,  as  applied  in  Chase 
V.  Gram,  supra,  so  tbat  there  is  no  warrant 
for  permitting  the  defendants  to  take  fur- 
ther testimony  in  this  court  As  to  permit- 
ting further  testimony  to  be  taken  in  tbe 
suiierior  court,  we  think  tiiat  the  case  of 
Raftery  v.  Rellly,  supra,  is  more  nearly  In 
point  than  the  case  of  Turner  v.  McManus, 
because  in  Raftery  v.  Reilly,  as  in  the  case 
at  bar,  tbe  moving  parties  were  not  prevented 
by  tbe  action  of  the  superior  court  from  tak- 
ing all  the  testimony  tbey  desired  to  iiake, 
while  In  Turner  v.  McManus  tbe  appellant, 
herself,  moved  for  a  retrial  and  there  was  no 
opposition  or  discussion. 

We  are  of  the  opinion  that  Justice  does 
not  require  the  remanding  of  this  cause  to 
the  superior  court  for  a  retrial.  Involving,  as 
it  might,  tbe  retaking  of  all  the  testimony 
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(upwards  of  SOO  pages)  offered  on  behalf  of 
tbe  complainants,  so  as  to  enable  them  to 
have  the  benefit  of  oral  testimony  before  the 
trial  judge.  There  Is  no  way  except  by 
agreement  of  the  parties  that  the  complain- 
ants could  be  saved  from  this  delay  and  ex- 
pense. No  order  of  this  court  Imposed  as  a 
condition  upon  the  defendants  conld  be  made 
to  compel  either  party  to  stipulate  that  the 
transcript  of  testimony  already  taken  should 
be  used  in  the  retrial  of  tbe  cause.  For  this 
reason  we  think  a  retrial  of  the  cause  would 
be  an  Injustice  to  the  complainants,  as  it 
might  involve  them  in  unwarranted  expense 
and  delay,  and  would  not  tend  to  "the  speedy 
determination  of  the  cause."  Section  33, 
supra. 

[2]  It  is  also  to  be  borne  in  mind  that  the 
case  at  bar  Is  a  bill  in  equity  to  be  set  aside  an 
award  under  insurance  policies,  and  Is  a  pro- 
ceeding in  aid  of  the  prosecution  of  pending 
suits  at  law  upon  the  policies,  as  fully  set 
forth  in  our  former  opinion;  that  the  defend- 
ants in  the  court  below  have  had  their  day  in 
court  and  have  had  the  opportunity  to  fully 
set  forth  their  defense  as  they  saw  fit  to  make 
it,  and  to  offer  before  the  court  below  all 
the  evidence  they  desired  in  order  to  make  a 
complete  record  upon  appeal.  Raftery  et 
al.  V.  ReiUy  et  al.,  102  Atl.  963.  It  is  further 
to  be  borne  in  mind  that  the  result  of  a  de- 
cree setting  aside  the  award  to  be  entered 
under  the  order  of  this  court  will  not  be  to 
deprive  the  defendants  of  their  prcqperty 
"without  due  process  of  law,"  In  contraven- 
tion of  article  14  of  Amendments  to  the  Con- 
stitution of  the  United  States.  Such  a  de- 
cree only  deprives  the  defendants  of  an  op- 
portunity to  interpose  the  award  by  way  of 
special  plea  as  a  bar  to  the  maintenance  of 
the  three  suits  at  law.  In  those  three  suits 
at  law,  as  we  have  already  shown,  the  only 
question  now  open  to  the  defendants  on  the 
pleadings,  they  having  tendered  and  paid  in- 
to court  certain  amounts  of  money  admitted 
to  aggregate  the  amount  of  the  award,  is 
whether  "the  said  plaintiffs  ought  further  to 
have  or  maintain  their  said  action  against 
it  to  recover  any  more  or  greater  damages 
than  said  sum  of  | parcel  of  the  sev- 
eral sums  of  money  in  said  declaration  men- 
tioned." See  Opinion,  pp.  11,  12.  It  there- 
fore appears  that,  when  those  suits  at  law 
are  tried,  the  several  defendants  will  have 
full  opportunity  to  introduce  in  defense  all 
sndi  evidence  as  they  are  able  to  <^er  to 


show  that  the  award  was  fair  and  Just  in 
fact  and  that  the  plaintiffs  liave  in  fiict 
suffered  no  damages  beyond  the  amount  of 
the  award ;  in  other  words,  the  entry  of  the 
decree  setting  aside  the  award,  by  order  of 
this  court  in  the  case  at  bar,  still  leaves  the 
defendants  in  the  suits  at  law  at  full  liberty 
to  offer  all  such  testimony  as  they  would  be 
able  to  offer,  if  this  court  should  grant  a  re- 
trial of  the  case  at  bar,  in  relation  to  tbe 
question  tendered  by  the  pleadings  at  law, 
whether  the  plaintiffs  ought  to  recover  more 
than  has  been  already  paid.  The  defendants 
will  not  be  deprived  of  any  money  in  excess 
of  the  award  unless,  after  a  trial  at  law, 
it  appears  that  as  a  matter  of  fact  they  ought 
to  pay  more  to  compensate  the  plaintiffs  than 
they  have  already  paid. 

[8]  Our  statutes  relating  to  procedure  on 
appeal  in  equity  plainly  imply  that,  in  tbe 
usual  case,  an  appeal  in  equity  la  to  be 
treated  in  this  court,  not  as  a  proceeding  de 
novo,  for  a  retrial  of  the  cause,  but  as  a 
proceeding  for  the  purpose  of  reviewing  the 
errors  stated  in  tbe  appellant's  reasons  of  ap- 
peal. VaiU  V.  McPhall  et  al.,  34  B.  I.  361,  83 
Atl.  1075,  Ann.  Cas.  1914D,  516. 

The  provisions  above  quoted  (sections  30, 
32,  33,  c.  289)  with  regard  to  taking  further 
testimony  in  this  court  upon  appeal,  and 
granting  power  to  this  court  for  the  taking 
of  such  further  testimony  and  the  making 
of  "such  orders  and  decrees  therein  as  shall 
be  just,"  and  taking  "such  further  proceed- 
ings in  the  cause  as  justice  and  the  speedy 
determination  of  the  cause  may  reqtiire,"  are 
such  general  provisions  as  confide  to  onr 
judgment  or  discretion  the  correction  of  er- 
ror and  injustice;  but  these  same  provisions 
do  not  imply  that  as  a  matter  of  course  it 
is  our  duty  In  equity  appeals,  except  in  un- 
usual cases,  to  allow  testimony  to  be  taken 
In  this  court,  or  to  remand  equity  cases  for 
a  retrial. 

For  the  reasons  stated  above,  this  court 
is  of  the  opinion  that  the  defendants  have 
shown  no  error  or  injustice  which  requires 
that  this  cause  be  sent  back  to  the  superior 
court  for  a  retrial,  or  that  further  testimony 
be  taken  in  this  court 

The  motion  is  therefore  denied;  and  the 
cause  will  be  remanded  to  the  superior  coart, 
sitting  in  Washington  county,  for  the  entry 
of  a  decree  setting  aside  the  award,  pursu- 
ant to  the  order  already  made  at  the  con> 
elusion  of  the  opinion  of  July  1, 1918. 
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SCHEIDT  et  al.  v.  SCHERMERHORN. 
(No.  41.) 

(Conrt  of  Appeals  of  Maryland.    Jan.  15, 1919.) 

1.  JUDOHERT     ^»392— MomOK     TO     STRIKE— 

BcBDBit  OF  Proof. 
I  On  motion  to  strike  out  a  Judgment  after 

the  term,  held  that  the  moving  party  had  the 
bnrden  of  showing  that  the  judgment  had  been 
rendered  as  the  result  of  fraud,  deceit,  surprise, 
or  mistake. 

2.  Appeal  awd  Error    ^»1050(2)— Rbvikw— 
Harmless  Error. 

On  motion  after  the  term,  to  strike  out  a 
judgment  in  attachment  for  attempting  to  dis- 
pose of  property  in  fraud  of  creditors,  failure 
to  ezclode  an  immaterial  question  asked  de- 
frndant,  inviting  bis  opinion  on  a  question  of 
financing,  keM  harmless  error. 

j  3.  Judgment  «=»379(1).  392— Motion  to  Set 
I  AsiRE— Meritorious  Defense— Evidence. 
When  a  motion  is  made  to  set  aside  a  judg- 
ment after  the  term  at  whidi  it  is  rendered,  the 
proof  of  fraud,  deceit,  surprise,  or  mistake  must 
be  clear  and  satisfactory,  and  it  must  appear 
that  the  party  making  the  application  has  acted 
in  good  faith,  vith  ordinary  diligence,  and  that 
be  has  a  meritorious  defense. 

4.  Appeai.  and  Error   «=>842(1)  —  Review 
—  Motion  to  Set  Aside  —  Question  of 
Pact. 
On  a  motion  to  set  aside  a  judgment  after 
the  term,  whether  there   was   proof   of  fraud, 
deceit,   surprise,   or   mistake   is   a  question  of 
fact,  and  the  court^s  finding,  adverse  to  defend- 
ants, after  hearing  evidence,  will  not  be  lightly 
disturbed. 

6.  Appeal  and  Error  «s»842(1>  —  Review 
—Question  of  Pact. 
On  a  motion  after  the  term  to  strike  a 
judgment  founded  on  an  attachment  on  the 
ground  that  defendant  was  about  to  dispose  of 
his  property  fraudulently,  the  time  when  defend- 
ant Obtained  knowledge  of  the  suit  was  a  ques- 
tion of  fact  for  the  bial  court,  and  its  finding 
is  not  reviewable. 

ft.  Appeal  and  E<bror  4=>842(1)  —  Review 
— Questions  of  Fact— Agency  of  Wife. 
In  such  case,  whether  defendant's  wife  acted 
as  bis  agent  in  the  use  of  the  property  attached 
was  a  question  of  fact,  and  finding  thereon 
would  not  be  reviewed. 

Appeal  from  Baltimore  City  Conrt ;  Carroll 
T.  Bond,  Judge. 
"To  be  officially  reported." 

Action  by  Morgan  R.  Schermerborn,  trad- 
ing as  C.  S.  Schermerliom  &  Son,  against 
Gladys  T.  Scheldt,  garnishee,  and  others. 
From  a  refusal  to  strike  out  the  Judgment, 
the  garnishee  defendant  appeals.    AfBrmed. 

Argned  before  BOTD,  C.  J.,  and  BBJSCOE, 
BURKE,  THOMAS,  PATTISON,  URNEB, 
and  STOCKBRIDGE,  JJ. 


John  L.  6.  Lee  and  J.  Albert  Baker,  both 
of  Baltimore,  for  appellant. 

George  Washington  Williams  and  William 
R.  Price,  both  of  Baltimore,  for  appellee. 

STOCKBRUDGE,  J.  Ponr  bills  of  excep- 
tion appear  In  the  record  in  this  case,  though 
but  one  of  them  fb  at  all  vital  to  the  decision 
of  the  case. 

The  first  and  third  bills  were  taken  to  the 
rulings  of  the  lower  court  upon  evidence, 
which  rulings  were  correct. 

[1]  The  case  was  heard  <m  a  motion  to 
strike  out  a  Judgment,  made  after  the  term 
at  which  the  Judgmmt  had  been  entered. 
The  Judgment  was  founded  on  an  attachment 
by  original  process.  Issued  upon  the  ground 
that  Charles  B.  and  Kitty  W.  Jester  had  dis- 
posed of,  or  were  about  to  dispose  of,  their 
property  for  the  purpose  of  defrauding  their 
creditors.  In  order  that  the  motion  should 
prevail  It  was  incninbent  upon  the  party 
making  it  to  show  that  the  Judgment  had  been 
rendered  as  the  result  of  fraud,  deceit,  sur- 
prise, or  mistake,  and  the  burden  of  establish- 
ing this  rested  with  the  party  making  the  ap- 
plication. 

In  both  of  the  exceptions  mentioned  the 
plain  purpose  was  to  elldt  evidence  tending 
to  show  that  the  person  who  had  procured 
the  attachment  to  Issue  had  a  reasonable 
ground  for  making  the  affidavit  upon  which 
the  process  by  way  of  attachment  was  found- 
ed. It,  therefore,  went  to  the  bona  fides  of 
the  original  plaintiff,  and,  since  it  involved  a 
question  of  fraud,  opened  the  door  for  a  wider 
scope  to  the  examination  of  the  witnesses 
than  would  otherwise  liave  been  the  case. 

[2]  In  the  second  exception  Cbarles  B. 
Jester,  one  of  the  original  defendants,  was 
under  examination,  and  had  testified  to  the 
existence  of  four  mortgages,  aggregating  in 
the  neighborhood  of  $5,000,  upon  property  the 
value  of  which  was  testified  by  him  as  being 
120,000.  He  was  then  asked  why  he  had  four 
mortgages  on  the  property,  and,  "Don't  you 
think  it  would  be  better  financing  to  have 
Just  one  mortgage?'  This  question  was  in 
no  way  material  to  the  issue  involved;  at 
best  it  invited  merely  the  expression  of  the 
witness's  opinion  upon  a  question  of  financ- 
ing, and  should  properly  have  been  excluded, 
but  it  is  ImiKJsslble  to  see,  trom  an  exam- 
ination of  the  record,  any  Injury  which  re-, 
suited  to  the  defendant  from  the  overruling 
of  this  objection,  and,  since  error  alone  with- 
out injury  does  not  constitute  ground  for  re- 
versal, the  Judgment  as  rendered  will  not  be 
disturbed,  unless  it  sliall  appear  that  there 
was  other  prejudicial  error. 

The  sole  question,  therefore,  at  all  impor- 
tant to  the  determination  of  this  case,  grows 
out  of  the  ruling  of  the  court,  and  Its  action 
in  refusing  to  strike  out  the  Judgnient.  This 
is  raised  by  the  fourth  bill  of  exceptions. 
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[3]  There  la  no  controversary  as  to  the  [ 
fact  that  the  application  so  to  strike  out  was 
not  made  until  the  term  following  that  at 
which  the  Judgment  was  rendered,  and  "it  Is 
well  settled  that  when  a  motion  is  made  to 
set  aside  a  Judgmoit  after  the  term  at  which 
It  was  rendered,  the  proof*of  fraud,  deceit, 
surprise,  or  mistake  must  be  clear  and  satis- 
factory, and  it  must  appear  that  the  party 
making  the  application  has  acted  in  good 
faith,  and  with  ordinary  diligence,"  and  that 
he  has  a  meritorious  defense.  2  Foe's  Plead- 
ing &  Practice  (4th  Ed.)  $  392 ;  Abel!  r.  Sinion, 
4»  Md.  318;  Smith  v.  Black,  51  Md.  247; 
Geesey  v.  Stouch,  94  Md.  75,  50  AO.  422; 
Girard  F.  &  M.  Ins.  Co.  v.  Bankard,  107  Md. 
638,  69  Atl.  415 ;  Jones  t.  State,  118  Md.  69, 
83  Ati.  1100. 

[4]  This  is  the  rule  of  law  applicable  to  a.p- 
plications  such  as  the  present  The  question 
of  whether  there  was  proof  of  fraud,  deceit, 
surprise,  or  mistake  was  a  question  of  fact, 
to  be  found  as  such ;  and,  where  the  trial 
court,  after  hearing  the  evidence  upon  the 
motion,  found  adversely  to  the  original  de- 
fendants on  the  question  of  fact,  such  finding 
Is  not  to  be  lightly  disturbed. 

In  the  short  note  cases  both  of  the  defend- 
ants were  returned  non  sunt.  There  is  thus 
no.  issue  here  Involved  of  the  erroneous  re- 
turn upon  the  part  of  the  sheriff.  In  the  case 
of  Coulboum  V.  Fleming,  78  Md.  210,  27  AO. 
1041,  where  there  liad  been  an  erroneous  re- 
turn on  the  part  of  the  sheriff,  and  it  was 
established  as  a  fact  that  ;tbe  defendant 
named  had  no  knowledge  of  the  suit  until 
after  the  judgment  had  been  rendered,  the 
judgment  was  ordered  to  be  stricken  out. 
The  case  is  important  by  reason  of  th« 
fact  that  the  correctness  or  incorrectness 
of  the  return  is  not  the  sole  basis  for 
the  entry  of  the  judgment;  that  the  vital 
element  is  a  knowledge  of  the  proceeding  up- 
on the  part  of  the  defendant,  and  the  case  of 
Pattison  v.  Hughes,  80  Md.  550,  31  Atl.  320, 
is  to  the  same  general  effect. 

[S]  This  leads  to  the  inquiry  whether  or 
not  the  original  defendant  had*  knowledge  of 
the  suit,  and  with  regard  to  this,  so  far  as 
Charles  B.  Jester  is  concerned,  there  is  con- 
siderable conflict  in  the  testimony.  The  suit 
was  instituted  on  the  3d  day  of  July,  and  the 
attachment  was  laid  returnable  to  the  August 
rule  day.  Jester  himself  makes  several  dif- 
ferent and  conflicting  statements,  as  to  when 
he  flrst  had  knowledge  of  the  proceeding. 
Thus  on  his  direct  examination  he  fixes  the 
time  during  the  month  in  which  the  suit  was 


brought ;  at  a  later  stage  he  places  the  time 
in  the  January  following.  His  actions  just 
following  the  levy  of  the  attachment,  as  testi- 
fied to  by  Mr.  Luber,  are  entirely  in  accord 
with  the  idea  of  his  Icnowledge  being  us  of 
the  earlier  date,  when  he, paid  three  visits 
within  a  short  time  to  the  office  of  the  plain- 
tiff. The  date  of  tlxe  knowledge  was  therefore 
a  question  of  fact  to  be  found  by  the  triiil 
court,  and  as  audi  is  not  reviewable  by  tbis 
court,  and  the  motion  cannot  prevail  so  as  to 
absolve  him. 

With  regard  to  the  defeodant  Kitty  W. 
Jester,  it  is  specially  urged  that  she  had  no 
knowledge  of  the  suit  until  in  January,  and 
that  as  far  as  she  was  concerned  the  motion 
was  seasonably  made.  The  facts  as  affecting 
her  are  concisely  these:  T%ere  was  a  farm 
at  or  near  Timonlum  In  Baltimore  county, 
which  stood  in  the  joint  names  of  herself  and 
husband,  constituting  them  tenants  by  the  en- 
tireties. This  was  sold  prior  to  the  institu- 
tion of  the  suit  for  the  sum  of  $10,0UU. 
There  was  also  a  farm  near  Tolchester,  on 
which  Mrs.  Jester  conducted  a  summer  board- 
ing house.  The  personal  property  and  stock 
on  both  of  these  farms  appears  to  have  be- 
longed, without  any  very  clear  lines  of  de- 
marcation, to  t>oth  Mr.  and  Mrs.  Jester. 
Produce  from  the  Timonlumi  f^rm  was  ship- 
ped to  Tolchester  for  the  use  of  the  boarding 
house.  The  materials  purchased  from  the 
plaintiff,  Schermerbom,  were  mainly  feed  for 
the  (dilckens  or  other  stock,  upon  one  or  the 
other  of  these  two  places,  and  most  of  the 
purchases  were  made  upon  orders  given  by 
Mr.  Jester. 

[6]  The  account  was  canled  on  the  books 
of  the  plaintiff  in  the  name  simply  of  Mr.  Jes- 
ter, though  the  materials  were  apparently 
used  indiscriminately  for  the  benefit  of  both 
him  and  his  wife.  It  would,  therefore,  seem 
that  in  ordering  this  feed  Mr.  Jester  wa.<i 
acting  for  himself,  or  as  the  agent  for  bis 
wlfev  and  used  for  the  joint  benefit  of  his 
and  his  wife's  stock.  He  must  accordingly  be 
looked  upon  in  the  light  of  an  agent  for  bis 
wife,  and  she  as  bound  by  the  act  of  her 
agent.  But  this  also  was  a  question  of  fact, 
to  be  considered  and  passed  upon  as  sncb, 
and  upon  a  careful  examination  of  the  record 
there  certainly  was  no  such  error  committed, 
in  the  refusal  to  strike  out  the  Judgment,  as 
to  indicate  any  arbitrary  or  capricious  action 
upon  the  part  of  the  court 

The  judgment  appealed  from  will  accord- 
ingly be  affirmed. 

Judgment  affirmed,  with  costs. 
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CARTBB  et  id.  v.  HUGHES.     (No.  4S.) 
iCoort  of  Appeals  of  Maryland.    Jan.  16,  1019.) 

1.  COBFORATIONS     «S3573(3>— OBOANIZATION— 

AOUXIORT— EVIDKRCE. 

Wliere  a  plan  of  reorganisation  provided 
that  the  new  company  acquire  a  larger  tract  Of 
undeveloped  property  from  coal  company,  facts 
held  to  show  that  the  members  of  the  bondhold- 
ers' committee  did  not  commit  the  depositing 
bondholders  of  the  old  company  or  the  stock- 
holders of  the  new  company  to  the  purchase  of 
inch  property  without  their  consent. 

2.  Tboveb  and  Convebsion  «=s»40(4)  —  Co3»- 
vsRsioN  OF  Bonds— Evidence. 

Evidence  held  insufficient  to  show  that  the 
I        bondholders'  committee  of  a  corporation,  acting 
I       for  stockholders,  had  wrongfully  or  illegally  con- 
verted plaintiff's  bonds,  so  as  to  permit  recov- 
ery against  them  in  action  of  trover. 

Appeal  from  Superior  Court  of  Baltimore 
City ;  Walter  I.  Dawkins,  Judge. 
"To  be  officially  r^wrted." 

Suit  by  Ella  L.  Hughes  against  Merrllle 
H.  Carter  and  others,  Individually  and  as 
constituting  the  bondholders'  committee  of 
the  Big  Vein  Pocahontas  Coal  Company,  and 
others.  Judgment  was  rendered  In  favor  of 
the  defendants  the  Organization  Company 
and  the  Big  Vein  Pocahontas  Coal  Compa- 
ny, but  in  ftkTor  of  the  plaintiff  against  the 
other  defendants,  and  they  appeal.  Judgment 
reversed,  without  new  tiiaL 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BL'BKB,  THOMAS,  PATTISON,  URNBR, 
and  STOCEBBIDGB,  JJ. 

Robert  R.  Carman,  of  Baltimore  (Keedi, 
Wrl^t  ft  Lord,  of  Baltimore,  on  the  brief), 
for  ai^Uanta. 

J.  Royall  Tippett  and  Richard  B.  Tippett, 
both  of  Baltimore  (Richard  B.  Tippett  &  Son, 
of  Baltimore,  on  the  brief),  tor  appellee. 

BRISCOE,  J.  This  is  an  action  of  trover 
to  recover  for  the  alleged  unlawful  conver- 
sion of  six  twenty-year  bonds  of  the  Big  Vein 
Pocahontas  Coal  Company,  a  corporation  of 
the  state  of  West  Virginia,  of  the  par  value 
of  $1,000,  with  certain  coupons  attached.  The 
bonds  were  secured  by  a  deed  of  trust  from 
the  company  to  the  Colonial  Trust  Company 
of  Baltimore,  as  trustee,  on  its  coal  property 
and  equipment  located  in  Tazewell  county, 
W.  Va. 

The  suit  was  brought  against  the  appel- 
lants. Individually  and  as  members  of  the 
bondholders'  committee  of  the  coal  company, 
and  also  against  the  Organization  Company 
and  the  Big  Vein  Pocahontas  Company,  cor- 
porations participating  In  the  reorganization, 
as  will  hereafter  appear  in  the  course  of  this 
opinion. 


At  the  trial  of- the  case,  a  verdict  was  ren- 
dered in  fiivor  of  two  of  the  defendants,  the 
Organization  (Company  and  the  Big  Vein  Po- 
cahcmtas  (Company,  but  in  favor  of  the  plaln-' 
tiff  against  the  other  defendants,  for  the  sum 
of  $S,682.  From  a  judgment  on  this  verdict, 
in  favor  of  the  plaintiff  for  $8,682,  with  in- 
terest from  April  12, 1918,  and  costs,  this  ap- 
peal has  been  taken. 

The  questions  in  the  'case  are  presented  by 
a  single  exception,  and  that  is,  to  the  rulings 
of  the  court  upon  the  prayers,  and  to  special 
exceptions  reserved  to  these  rulings. 

At  the  close  of  the  evidence  offered,  the 
plaintiff  submitted  one  prayer  for  the  in- 
struction of  the  court,  sitting  as  a  Jury,  and 
this  prayer  was  granted.  The  defendants 
submitted  six  separate  prayers,  which  were 
demurrers  to  the  evidence,  and  each  asked  for 
an  Instruction  to  the  effect  that  there  was 
no  evidence  in  the  case  legally  sufficient  to 
entitle  the  plaintiff  to  recover  against  ei- 
ther of  the  defendants.  The  first  and  second 
prayers,  as  to  the  Organization  Company,  and 
the  Big  Vein  Pocahontas  CJompany,  were 
granted ;  but  the  prayers,  as  to  the  other  de- 
fendants, the  appellants  in  this  case,  were 
refused. 

In  the  view  we  take  of  this  case,  after  a 
careful  examination  of  the  evidence  and  the 
law,  applicable  to  the  facts  as  disclosed  by 
the  record,  we  are  of  opinion  that  there  is  no 
evidence  legally  sufficient  to  entitle  or  to 
permit  the  plaintiff  to  recover  against  either 
of  the  defendants,  and  the  court  below  com- 
mitted an  error  in  refusing  the  appellants' 
prayers. 

Many  of  the  most  important  facts  of  the 
case  are  undisputed  and  about  which  there 
can  be  no  contention,  and  will  be  found  ful- 
ly and  carefully  stated  In  Carter  v.  First 
Natl.  Bank,  Pocahontas,  128  Md.  584.  98 
Atl.  T7. 

The  substantial  cause  of  action  and  the  'ba- 
sis of  the  complaint  as  set  out  In  the  declara- 
tion was  the  purchase  by  the  appellants,  as 
members  of  the  bondholders'  committee,  of  a 
tract  of  land,  consisting  of  27,000  acres,  for- 
merly owned  by  the  FalrmontBuchanan  <3oal 
Corporation. 

The  conversion  of  the  bonds  is  based  upon 
the  theory  that  the  bondholders*  committee 
violated  and  departed  from  the  terms  of  the 
bondholders'  deposit  agreement  in  the  pur- 
chase of  these  coal  lands  in  the  course  of 
their  reorganization  proceedings. 

It  appears  that  the  Big  Vein  Pocahontas 
Coal  Company  was  Incorporated  on  the  25th 
day  of  March,  1909,  and  shortly  thereafter 
executed  a  deed  of  trust  to  the  Colonial  Trust 
Company  of  Baltimore  of  its  property,  to  se- 
cure an  authorized  issue  of  400  six  per  cent. 
20-year  bonds  of  the  par  value  of  $1,000 
each,  and  of  this  number  on  or  about  275 
of  the  bonds  were  issued.    The  6  bonds,  here 
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In  dUpnte,  were  of  those  Issued  and  were 
on  the  14th  of  April,  1910,  purchased  by  the 
appellee. 

On  the  28th  of  October,  1910,  the  coal  com- 
pany was  declared  to  be  Insolvent  by  the 
■Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia,  and  receivers 
were  duly  appointed  for  the  company.  Hie 
property  was  operated  by  the  receivers  under 
the  direction  of  the  court,  until  the  Slst  of 
December,  1914,  when  the  property  was  sold 
under  foreclosure  proceedings  and  purchased 
by  the  Big  Vein  Pocahontas  Company,  which 
had  been  incorporated  for  the  purpose. 

On  the  2d  of  November,  1910,  at  a  meeting 
of  the  bondholders  of  the  coal  company,  a 
deposit  agreement  was  entered  into  wherein 
the  appellants,  among  others,  were  constitut- 
ed a  bondholders'  committee,  and  the  Colonial 
Trust  Company  of  Baltimore  City,  the  deposi- 
tory, for  the  protection  of  the  outstanding 
bonds,  which  had  been  certified  and  issued 
under  the  deed  of  trust 

The  agreement  is  set  out  in  the  record, 
and  the  powers  of  the  committee,  in  so  far  as 
they  bear  upon  this  case,  provides: 

"And  where  as  the  depositing  bondholders  deem 
it  advisable  to  place  their  bonds  in  the  bands 
of  the  comniittee,  with  full  power  to  represent 
their  interest  in  respect  thereof,  without  limita- 
tion upon  the  committee  to  take  and  pursue, 
in  the  exercise  of  their  discretion,  any  course 
of  action  they  may  deem  wise  and  expedient, 
and  which  discretion  is  hereby  declared  to  be 
absolute: 

"It  witnesseth,  that  in  consideration  of  the 
mutual  benefits  arising  and  to  arise  by  virtue 
of  the  terms  and  provisions  hereto,  the  deposit- 
ing bondholders  do  hereby  agree  to  and  with 
each  other,  and  with  the  committee,  forthwith 
to  deposit  with  the  Colonial  Trust  Company 
the  number  and  amount  set  opposite  their  re- 
spective names,  of  the  six  per  cent,  sinking 
fund  gold  bonds  of  the  Big  Vein  Pocahontas 
Coal  Company,  with  coupons  due  November  Ist, 
1910,  and  all  subsequent  coupons  thereto  at- 
tached, and  to  accept  the  receipt  of  said  Colonial 
Trust  Company  therefor.  And  the  holder  of 
the  receipt,  by  accepting  it,  assents  to  the  agree- 
ment of  deposits  and  each  and  all  of  the  provi- 
sions thereof. 

"First  The  committee  is  hereby  invested 
with  title  to  the  bonds  and  coupons  and  with 
all  the  rights  and  irowers  of  the  depositing  bond- 
holders, as  owners  or  holders  thereof,  individu- 
ally and  collectively. 

"Second.  The  committee  shall  have  power  to 
bid  for  and  buy  in  the  property  and  franchises 
of  the  company  at  any  receiver's  foreclosure  or 
other  sale  for  the  enforcement  of  the  lien  of 
the  mortgage  or  deed  of  trust  securing  said 
bonds,  and  shall  have  power  to  organize  or 
cause  to  be  organized  a  new  corporation  to 
take  over,  hold  and  operate  the  same,  which 
new  corporation  shall  have  such  capitalization, 
that  is  to  say,  capital  stock,  common  or  prefer- 
red or  both,  and  bonded  debt,  as  the  committee 
may  deem  wise  or  find  it  necessary.  The  com- 
mittee shall  have  the  right  to  use  the  bonds  de- 
posited hereunder  or  the  dividends  payable 
thereon  for  the  purpose  of  making  payment  in 


whole  or  in  part  for  the  property  and  fran- 
chise so  purchased,  and  shall  give,  return  and 
accord  to  the  depositing  bondholders  the  securi- 
ties of  said  new  corporation  in  such  amounts, 
and  of  such  character,  kind  and  relative  prior- 
ity or  priorities  as  the  committee  shall  deem  and 
consider  to  be  fair  and  adequate,  having  regard 
to  the  sound  financial  and  legal  reorganisation 
of  the  property,  finances  and  affairs  of  the  pres- 
ent company,  and  the  interests  therein  of  the 
depositing  bondholders,  but  without  preference 
or  priority  of  any  bond  deposited  hereunder  as 
against  any  other  bond  so  deposited. 

"The  committee  shall  have  power  to  pledge, 
mortgage  and  convey  the  property  and  fran- 
chises, so  purchased,  as  security  for  the  pay- 
ment of  such  sum  or  sums  of  money  as  they 
shall  deem  expedient  to  borrow  or  obtain  upon 
the  security  thereof,  for  the  purpose  of  paying, 
in  whole  or  in  part  the  purchase  i»ice  thereof, 
or  of  paying  or  discharging  any  claim  or  that 
which  has  or  constitutes  a  lien  on  the  property 
and  franchise  of  the  company  prior  to  the  lien 
of  the  mortgage  or  deed  of  trust  securing  said 
bonds,  or  of  providing  an  adequate  working 
capital  for  the  new  corporation  so  organized 
or  for  any  other  purpose  appurtenant  to  or  con- 
nected in  any  wise  with  any  one  or  more  of  said 
purposes,  and  wise  or  expedient  in  the  judgment 
of  the  committee,  including  the  costs  and  ex- 
penses as  herein  elsewhere  specified.    •    •    • 

"Fifth.  The  committee  shall  have  power  to 
incur  debts  for  any  proper  purpose  connected 
with  this  agreement  and  the  protection  of  the 
interests  of  the  depositing  bondholders  under  the 
terms  hereof,  or  for  purchasing  any  claims  or 
debts  due  or  owing  by  the  company,  which  have 
or  constitute  liens  upon  its  property  and  prem- 
ises prior  to  the  lien  of  the  mortgage  or  deed 
of  tmst  securing  said  bonds.    •    •    •  ■• 

Under  the  deposit  agreement,  269  of  the 
276  bonds  which  had  been  issued  were  de- 
posited prior  to  the  Judicial  sale  of  the  prop-      , 
erty  of  the  company.    The  appellee  deposited 
her  bonds  about  two  days  before  the  sale      I 
and  nearly  four  years  after  the  agreement       , 
which  resulted  in  the  plans  for  the  reorganl-      I 
zation  for  the  protection  of  the  depositing 
bondholders. 

The  proof  Shows  there  were  several  plans 
submitted  for  consideration  by  and  to  the 
committee,  to  effect  a  reorganization  and  one 
that  could  be  successfully  financed  when 
adopted  and  formed. 

[1]  On  the  15th  day  of  December,  1914. 
the  appellants  entered  into  an  agreement  with 
the  Organization  Company,  a  corporation  of 
the  state  of  Maryland,  to  whidi  was  referred 
a  preliminary  plan  of  organization,  which  i3 
set  oat  in  the  record,  and  this  Included  the 
purchase  of  the  property  of  the  coal  company 
at  the  Judicial  sale.  The  property,  after  the 
purchase,  was  to  be  conveyed  to  a  corporation 
to  be  incorporated  to  take  care  of  the  deposit- 
ing bondholders  and  was  to  be  incorporated 
under  the  name  of  the  Big  Vein  Pocahontas 
Company,  a  new  company,  with  a  capital 
stock  not  to  exceed  $3,500,000,  and  the  bonds 
to  be  secured  by  a  deed  of  trust  to  the  Fideli- 
ty Trust  Company  vt  Maryland,  as  tnstea 
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Sabsequently,  on  the  26tb  of  December, 
1914,  Uie  committee.  In  nursuance  of  the  pow- 
er Tested  in  It  by  the  deposit  agreement, 
caused  to  be  incorporated  the  new  company 
to  take  over  the  property,  to  be  purchased  at 
tlie  sale  and  for  purposes  specifically  stated 
in  its  articles  of  incorporation. 

Tniile  the  plan  of  reorganization  which 
was  submitted  to  the  Organization  Company 
provided  that  the  new  company  would  acquire 
a  large  tract  of  undeveloped  coal  property 
owned  by  the  Fairmont  Buchanan  Coal  Com* 
pany,  it  is  very  clear  that  the  appellants  did 
not  commit  the  depositing  bondholders  of  the 
old  company  or  the  stockholders  of  the  new 
company  to  the  purchase  of  the  Fairmont 
Buchanan  property,  without  their  consent 

By  the  plan  of  reorganization,  it  is  provid- 
ed, as  soon  as  organized,  a  proposition  will 
be  submitted  to  the  stockholders  of  the  new 
company  to  acquire  the  property  of  the  Fair^ 
mont  Buchanan  tract,  upon  terms  which  have 
been  already  submitted  to  and  approved  by 
the  committee,  so  far  as  It  is  empowered  so 
to  do,  the  aggregate  price  l>eing,  etc. 

[2]  It  further  appears,  from  the  evidence, 
that  the  proposition  of  the  Organization  Com- 
pany for  the  sale  of  the  Fairmont  Buchanan 
property  on  which  it  had  an  option  was  sub- 
mitted to  a  meeting  of  the  stockholders  on 
February  2,  191S,  and  was  not  acted  on. 
The  following  resolution  was  passed  at  this 
meeting  and  a  notice  of  the  meeting  sent  and 
received  by  the  appellee: 

"And  resolved  farther,  that  a  meeting  of  those 
persons  who,  as  holders  of  bonds  of  Big  Vein 
Pocahontas  Coal  Company  deposited  with  the 
committee  of  said  bondholders  imder  the  bond- 
holders' deposit  agreement  dated  November  2, 
1010,  and  whose  names  appear  on  the  list  there- 
of submitted  with  the  proposition  of  said  com- 
mittees will,  by  virtue  of  said  plan  of  reor- 
innization,  become  stockholders  of  this  company, 
shall  be  forthwith  called,  whether  certificates 
for  the  shares  of  stock  to  which  they  will  l>e 
respectively  entitled  nnder  said  plan,  be  actu- 
ally issued  or  not,  to  be  held  on  Wednesday, 
February  10th,  1915,  at  12  o'clock  noon,  at 
the  office  of  Messrs.  Keech,  Wright  and  Lord, 
900  Maryland  Trust  building,  Baltimore,  Mary- 
land, at  which  meeting  the  plan  of  reorganiza- 
tinn  submitted  by  said  committee  and  the  prop- 
osition of  the  Organization  Company,  heretofore 
laid  l>efore  the  meeting  shall  be  submitted  for 
the  approval  of  said  stockholders. 

"And  resolved  farther,  that  the  secretary,  to 
be  elected  at  the  meeting  of  the  directors  of 
this  company  to  be  held  this  day,  shall  be,  and 
be  is  hereby,  directed  to  give  notice  of  said 
meeting  to  stockhcJders  in  the  manner  provided 
by  the  by-laws  of  the  company." 

At  the  meeting  held  on  February  10,  1915, 
the  proposition  to  acquire  the  Fairmont  Bu- 
chanan property  was  acted  upon  by  the  for- 
mer bondholders  of  the  old  company  and  re- 
ceived the  vote  of  a  majority  of  them.  The 
whole  plan  of  reorganization  was  submitted 
to  the  Judgment  and  determination  of  the 


stockholders  and  by  their  action  adopted  and 
approved.  The  plaintiff  was  represented  by 
her  husband  at  the  meeting  at  which  the  plan 
of  reorganization  was  approved  and  adopted, 
including  the  purdiase  of  the  Fairmont  Bu- 
chanan property. 

It  would  seem  to  be  apparent,  then,  from 
the  undisputed  evidence  In  the  case,  that 
there  was  no  such  wrongful  or  Illegal  con- 
version of  the  plalntUTs  bonds  as  would  per- 
mit a  recovery  In  an  action  of  trover  against 
the  appellants. 

The  evidence  clearly  shows  that  she  volun- 
tarily and  without  compulsion  of  any  kind, 
after  four  years  of  consideration,  deposited 
the  bonds  with  the  Colonial  Trust  Company, 
under  the  deposit  agreement,  and  received  a 
receipt  therefor.  More  than  two  years  after 
all  the  plans '  of  reorganization  had  been 
adopted  and  after  six  bonds  of  the  new  com- 
pany and  600  shares  of  stock  had  be«i  turn- 
ed over  to  the  Colonial  Trust  Company  for 
her  account,  she  brings  this  suit,  alleging 
conversion  of  her  6  bonds. 

Under  the  proof  disclosed  by  the  record, 
we  are  unable  to  hold  that  the  appellants,  ei- 
ther individually  or  as  constituting  the  bond- 
holders' committee,  can  be  charged  with  hav- 
ing wrongfully  converted  the  plaintiff's  bonds 
as  alleged  in  the  declaration. 

In  no  aspect  in  which  the  evidence  may  be 
viewed  can  it  be  held  that  the  bondholders' 
committee  committed  the  act  of  which  the 
plaintiff  complains,  but  that  the  plan  of  or- 
ganization which  they  suggested  was  finally 
consummated  by  the  Organization  Company 
to  which  it  had  been  referred,  and  the  plan 
of  reorganization  was  finally  approved  and 
adopted  at  the  stockholders'  meeting. 

The  rule  of  law  to  sustain  an  action  of 
trover  is  too  well  settled  In  this  state  to  need 
further  discussion,  and  will  be  found  dear- 
ly stated  in  numerous  cases.  Harker  v.  De- 
ment, 9  Gill,  7,  52  Am.  Dec.  670;  Dungan  v. 
Mt  Ben.  Life  Ins.  Co.,  38  Md.  242;  Levi  v. 
Booth,  58  Md.  306,  42  Am.  Hep.  332 ;  Crocker 
V.  Hopps,  78  Md.  260,  28  Atl.  99 ;  Bonaparte 
V.  Clagett,  78  Md.  87,  27  Aa  619;    Winston 

Co.  V.  Meister  &  Patterson,  133  Md. ,  105 

Atl.  301 ;   Poe's  Pleading  &  Practice,  87-219. 

For  the  reasons  stated,  the  defendants' 
third,  fourth,  fifth,  and  sixth  prayers,  asking 
for  Instructions  that  there  was  no  evidence  in 
the  case  legally  sufllcient  to  entitle  the  plain- 
tiff to  recover  against  the  defendants.  Indi- 
vidually, or  as  members  of  the  bondholders' 
committee  of  the  Big  Vein  Pocahontas  Coal 
Company,  and  the  verdict  shall  be  for  the  de- 
fendants, should  have  been  granted. 

As  this  conclusion  disposes  of  the  case,  the 
other  questions  presented  are  unimportant 
and  need  not  be  considered.  For  the  reasons 
stated,  the  Judgment  will  be  reversed,  and, 
as  there  can  be  no  recovery,  a  new  trial  will 
not  be  awarded. 

Judgment  reversed,  without  a  new  trial, 
with  costs. 
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DISTRICT  NAT.  BANK  OF  WASHINGTON 
T.  MOBDEOAI  et  aL    (No.  28.) 

(Court  of  Appeals  of  Maryland.    Jan.  14, 1919.) 

1.  Novation  $=>1— Requisites. 

To  constitute  a  "novation"  there  must  exist 
a  previous  valid  obligation,  an  agreement  of  all 
the  parties  to  the  new  contract,  validity  of  the 
new  contract,  and  exttngoishment  of  the  old  con- 
tract by  substitution  of  the  new  one. 

[EJd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nova- 
tion.] 

2.  Novation  «=9lS— Question  fob  the  Jubt. 

Whether  plaintiff  and  other  creditors  of  de- 
fendants, accepting  from  defendants  an  assign- 
ment of  a  claim  against  the  United  States  gov- 
ernment, in  full  satisfaction  of  their  respective 
claims,  intended  to  extinguish  the  old  contract 
and  to  substitute  a  new  valid  obligation,  as  a 
novation,  held  for  the  jury. 

8.  Tbial  «=3l41— Instbttctions  to  Jubt  — 
Request. 
The   court   properly   refused   a   request  by 
plaintiff  to  have  submitted  to  the  jury  a  ques- 
tion which  was  not  controverted. 

4.  Appeal  and  Ebbob  4=91068(2)— Habuixss 
Ebbob— Exclusion  or  Evidence. 

In  an  action  on  a  note,  error  in  the  exclu- 
sion of  testimony  that  certain  shares  of  stock 
deposited  by  defendants  with  plaintiff  as  col- 
lateral security-  were  still  held  by  plaintift,  and 
that  defendants  had  not  asked  for  their  return, 
was  harmless,  where  witness  was  later  allowed 
to  testify  as  to  the  same  matter. 

Appeal  from  Superior  Court  of  Baltimore 
City;    Chas.  W.  Heuisler,  Judge. 

Action  by  the  District  National  Bank  of 
Washington,  a  corporation,  against  Henry 
Mordecal  and  another,  doing  business  as  the 
Southern  Cigar  Company  of  Maryland. 
From  a  verdict  and  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

John  L.  6.  liCe  and  J.  Albert  Baker,  both 
of  Baltimore,  for  appellant 
Henry  H.   Dlnneen,  of  Baltimore  (Alfred 

5.  NUes  and  W.  Stuart  Symington,  Jr.,  both 
of  Baltimore,  on  the  brief),  for  appellees. 

PATTISON,  J.  The  action  in  this  case 
was  brought  upon  a  promissory  note,  given 
by  the  appellee  company  to  Henry  Mordecal 
and  Indorsed  by  him  and  Herbert  Q.  Morde- 
cal to  the  appellant  bonk,  dated  May  19, 
1916,  for  the  sum  of  $2,748.52,  payable  30 
days  thereafter.  With  this  note  was  depos- 
ited and  pledged,  as  collateral  security  for 
its  payment,  a  certificate  for  350  shares  of 
the  capital  stock  of  the  Monumental  Cigar 
Company. 


I  In  addition  to  the  pleas  of  never  indebted 
as  alleged  and  never  promised  as  alleged, 
the  defendants  pleaded: 

(1)  "That  after  the  alleged  claim  accrued  and 
before  suit,  the  plaintiff,  for  value  received,  re- 
leased the  defendants  therefrom." 

(2)  "That  before  this  action  they  aatisfied 
and  discharged  the  plaintiff's  claim  by  pay- 
ment" 

The  trial  of  the  case  resulted  In  a  verdict 
and  judgment  for  the  defendants,  and  from 
that  judgment  this  appeal  is  taken. 

There  are  four  exceptions  found  in  the  rec- 
ord; three  upon  the  rulings  of  the  court 
upon  the  evidence,  and  one  to  its  rulings  In 
refusing  the  three  prayers  of  the  plaintiffs. 

The  first  and  second  of  these  prayers  ask 
the  court  hi  substance,  to  Instruct  the  jury 
that  there  was  no  evidence,  legally  snffl- 
qlent  to  go  to  the  jniy  tending  to  show  a 
novation.  This  Is  the  main  question  present- 
ed by  this  appeal. 

The  pleas  were  filed  by  Hairy  Mordecal 
and  Herbert  Q.  Mordecal,  as  partners,  trad- 
ing as  the  Southern  Cigar  Ck>mpany,  in 
which  it  is  stated  that  the  company  was  er- 
roneously described  In  the  declaration  as  a 
corporation;  and  among  the  docket  entries 
is  found  an  agreement  of  counsel  dictated 
by  the  court  that — 

"This  suit  is  not  against  the  corporation,  but 
is  intended  against  Henry  Mordecal  and  Herbert 
Q.  Mordecal,  whose  business  is  that  of  the 
Southern  Cigar  Company,  and  that  the  jury 
have  been  properly  sworn  as  to  the  pleadings." 

The  record  discloses  that  the  note  sued  up- 
on was  signed  and  indorsed,  as  stated  above, 
and  it  as  well  as  the  collateral  security  de- 
posited with  it,  was  in  the  possession  of  the 
plaintiffs  at  the  Institution  of  this  suit.  This 
note  was  not  paid  at  maturity,  and  the  failure 
of  the  defendants  to  pay  it  resulted  in  a 
number  of  conferences  between  Mr.  Harper, 
president  of  the  appellant  bank,  and  Mr. 
Henry  Mordecal,  In  which  different  meaiw 
and  methods  were  suggested  and  discussed 
by  which  the  note  was  to  be  paid. 

It  seems  that  Benjamin  Mordecal.  late  of 
South  Carolina,  father  of  Henry  Mordecal. 
had  a  claim  against  the  government  of  the 
United  States  for  certain  cotton  taken  from 
him  by  the  federal  government  several  months 
after  the  close  of  the  war  between  the  states, 
and  that  Henry  Mordecal,  as  one  of  those 
entitled  thereto,  had  presented  a  claim 
therefor  to  the  Congress  of  the  United  States, 
which  claim  at  that  time  was  in  the  bands 
of  the  Committee  on  War  Claims  in  the 
House  of  Representatives. 

As  stated  by  Mr.  Harper;  Mr.  Henry  Mor- 
decal being  unable  to  meet  the  obligation  at 
maturity,  he  agreed  "to  sell  his  cotton  claim 
and  pay  his  creditors  from  the  proceeds  thiit 
came  from  the  sale  of  the  claim,  90  per  cent 
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vn  the  dollar."  The  bank  assented  to  this 
proposition,  provided  it  was  paid  by  October 
1,  1916.  It  was  not  paid  at  that  time,  and, 
as  expressed  by  Mr.  Harper,  "the  proposition 
went  off." 

The  defendants  were  also  Indebted  to  the 
State  Bank  of  Maryland,  and,  In  an  effort 
to  adjust  or  settle  its  claim,  Mr.  Henry  Mor- 
decai  states  that  be,  at  the  request  of  Mr. 
Qond,  its  president,  called  at  the  bank,  and 
after  discussing  with  him  the  settlement  of 
the  bank's  claim  against  him,  he  agreed,  up- 
on being  asked  by  Mr.  Cloud,  to  make  an 
assignment  of  his  cotton  claim  to  his  credi- 
tors, "provided  the  assignment  would  release 
witness  from  all  obligation."  It  was  then 
suggested  by  Mr.  Cloud  that  he  and  Mr.  J. 
Purdon  Wright  be  appointed  trustees,  with 
the  consent  of  the  creditors,  to  carry  such 
agreement  into  effect.  The  consent  of  the 
creditors,  including  the  appellant  bank,  was 
obtained,  and,  in  pursuance  of  the  under- 
standing or  agreement  so  made,  an.  assign- 
ment of  said  claim  against  the  government 
was  executed,  under  seal,  not  only  by  Henry 
Mordecai,  but  also  by  his  children,  who,  as 
the  assignment  states,  will  be  entitled  to 
their  proportionate  share  of  said  claim,  In 
case  they  survive  the  father. 

The  assignment  contains  the  following  pro- 
visions: 

"Whereas,  the  undersigned,  Henry  Mordecai, 
individually,  and  Herbert  Q.  Mordecai,  in- 
dividually,  and  Henry  Mordecai  and  Herbert  Q. 
Moidecai,  trading  as  the  Southern  Cigar  Com- 
pany, are  at 'this  time  Justly  indebted  to  the  Dis- 
trict National  Bank  of  Washington,  D.  C,  in 
the  sum  of  $2,820.49 ;   and 

"Whereas,  the  said  District  National  Bank 
has  agreed  to  accept  an  assignment  of  so  much 
of  the  interest  of  the  said  Henry  Mordecai  or 
Corinne  Mordecai,  his  wife,  (Mrs.)  Alma  Ii. 
Walker,  (Mrs.)  Maud  M.  Oomellus,  Walter  C. 
Mordecai,  and  Herbert  Q.  Mordecai,  bis  chil- 
dren, should  they  saoceed  his  interest  in  said 
claim  against  the  government  of  the  United 
Sutes,  in  full  satisfaction  of  their  claim  of  |2,- 
820.49  against  the  said  Henry  Mordecai  and 
Herbert  Q.  Mordecai,  and  individually  and  trad- 
ing as  the  Southern  Cigar  Company: 

"Now,  therefore,  this  agreement  witnessetb, 
that  for  and  in  'consideration  of  one  dollar  ($1), 
this  day  paid  by  District  National  Bank  to  the 
said  Hairy  Mordecai,  Corinne  Mordecai,  his 
wife,  and  (Mrs.)  Alma  L.  Walker,  (Mrs.)  Maud 
M.  ComeUus,  Walter  C.  Mordecai,  and  Herbert 
Q.  Mordecai,  his  children,  the  receipt  whereof 
is  hereby  admitted,  the  said  Henry  Morde- 
cai, Corinne  Mordecai,  his  wife,  (Mrs.)  Alma  L. 
Walker,  (Mrs.)  Maud  M.  CorneUus,  Walter  C. 
Mordecai,  and  Herbert  Q.  Mordecai,  his  chil- 
dren, do  hereby  Jointly  and  severally  assifcn, 
transfer,  and  set  over  to  the  said  District  Na- 
tional Bank  their  and  each  of  their  johit,  several 
and  respMtive  interests  in  the  said  claim  filed 
against  the  government  of  the  United  States, 
as  hereinbefore  set  forth,  to  the  extent  of  |2,820.- 
49,  with  interest  at  six  per  cent,  per  annum,  in 
full  payment  and  satisfaction  of  an  indebtedness 
of  ^,820.49   owing    by   Henry   Mordecai   and 


Herbert  Q.  Mordecai,  individually  and  trading 
as  the  Southern  Cigar  Company  to  the  said 
District  National  Bank. 

"And  all  the  undersigned  do  hereby  direct, 
empower  and  authorize  the  Treasurer  oi  the 
United  States,  and  do  also  direct,  empower  and 
authorize  any  attorney  who  is  representing  the 
Interests  of  all  or  any  of  the  imdersigned  In  said 
claim,  and  do  further  direct,  empower  and  au- 
thorize any  person  whatsoever  who  in  any  man- 
ner may  have  any  control  of  said  claim^  or  the 
funds  arising  therefrom,  to  pay  to  tfa«  said  Dis- 
trict National  Bank  the  sum  of  12.820.49  with 
interest  from  the  date  hereof  at  the  rate  of  6 
per  cent,  per  annum,  out  of  all  funds  of  moneys 
which  may  be  paid  by  the  govwnment  of  the 
United  States  to  the  undersigned  or  any  of 
them  in  settlement  of  their  claim  against  the 
United  Statm,  this  assignment  being  thMr 
full  authority  so  to  do,  and  a  receipt  written 
upon  this  assignment  by  the  said  District  Na- 
tional Bank  or  its  personal  representatives  show- 
ing the  receipt  of  said  sum,  will  be  a  full  re- 
lease and  receipt  from  all  the  undersigned  to  the 
government  of  the  United  States  or  such  other 
party  as  may  pay  the  said  som  to  District  Na- 
tional Bank  or  its  personal  representatives."  ^ 

The  above  assignment,  executed  on  the  31st 
day  of  January,  1917,  was  on  February  7, 
1917,  sent  to  the  District  National  Bank,  In- 
closed in  the  following  letter  to  It  from  J. 
Pnrdon  Wright: 

"Mr.  W.  W.  Clond,  president  of  the  State 
Bank  of  Maryland,  and  myself  have  been  en- 
deavoring for  some  time  (o  get  the  affairs  of  Mr. 
Henry, Mordecai  somewhat  straightened  out  and 
obtain  assignments  for  his  creditors  tram  him 
and  his  children  of  their  interest  in  a  certain 
cotton  claim  made  by  Mr.  Mordecai  against  the 
government  of  the  United  States.  We  have 
been  successful  in  getting  an  assignment  for 
each  creditor  to  the  extent  of  his  claim  against 
Mr.  Mordecai  and  we  are  herewith  inclosing  the 
assignment  made  to  you.  Kindly  acknowledge 
receipt  of  same. 

"In  addition  to  this  assignment,  we  hope  to 
get  a  demand  note  from  Mr.  Mordecai  indorsed 
by  his  children  payable  to  us  as  trustees  for 
creditors  holding  assignments  against  tliis  cot- 
ton claim,  as  per  list  lodged  with  us  and  which 
we  will  hold,  and  under  which  we  will,  if  the 
claim  is  realized,  be  in  a  stronger  position  to  col- 
lect the  money  and  pay  the  various  creditors 
holding  assignments." 

In  response  to  the  abov«  letter,  E.  S. 
Wolfe,  cashier  of  the  District  National  Bank, 
wrote  Mr.  Wright  on  February  8,  1917,  say- 
ing: 

"Keceipt  is  acknowledged  of  yours  of  the  7tb, 
inclosing  assignment  executed  by  Henry  Morde- 
cai, and  others,  in  connection  with  our  claim 
against  him. 

"We  understand  that  in  addition  to  this  yoq 
are  endeavoring  to  secure  a  demand  note,  in- 
dorsed by  his  children,  which  is  to  be  covered 
by  assignment,  and  this  in  turn  held  by  yon  for 
our  benefit." 

Mr.  Wright  having  In  the  meantime  receiv- 
ed from  Henry  Mordecai  and  his  children 
the  demand  note,  mentioned  In  his  letter  of 
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February  7th  to  the  District  National  Bank, 
wrote  said  bank  on  March  22,  1917,  saying : 

"When  I  sent  you  <m  February  7,  1917,  the 
assignment  from  Henry  Mordecai  and  hia  dul- 
dren  of  their  interests  in  a  certain  claim  made 
by  Mr.  Mordecai  against  the  government  of  the 
United  States  to  the  extent  of  your  claim,  I 
mentioned  that  Mr.  Cloud  and  myself  hoped 
to  get  a  demand  note  from  Mr.  Mordecai  in- 
dorsed by  his  children,  payable  to  us  as  trustees 
for  the  creditors  holding  these  assignments 
against  this  cotton  claim. 

"I  beg  to  report  to  you  that  we  have  finally 
secured  such  a  note,  signed  by  Mr.  Mordecai 
and  indorsed  by  his  wife,  Corinne  Mordecai,  and 
his  children,  Walter  O.  Mordecai,  Herbert  Q. 
Mordecai,  Maud  M.  Cornelius  and  Alma  In 
Walker.  This  note  Mr.  Cloud  and  I  will  hold 
and  will  endeavor,  when  the  government  pays 
the  daim  of  the  Mordecais,  to  collect  the  mon- 
ey and  distribute  it  among  the  various  creditors 
holding  assignments." 

The  demand  note  referred  to,  dated  March 
15,  1917,  signed  by  Henry  Mordecai  and  in- 
dorsed by  his  aforesaid  children,  is  as  fol- 
lows: 

"On  demand  after  date,  I  promise  to  pay  to 
the  order  of  Wm.  W.  Cloud  and  3.  Purdon 
Wright,  trustees,  or  the  survivor  of  them  sixty 
thousand  dollars,  with  interest  at  6  per  cent., 
but  only  out  of  any  money  that  may  be  col- 
lected from  the  United  States  government  on 
my  claim  now  pending,  and  as  appears  in  the 
House  Bill  No.  16477  presented  in  the  House 
of  Representatives  June  16th,  1916,  in  the 
Sixty-Fourth  Congress  of  the  United  States  of 
America,  and  it  is  further  stipulated  that  if 
said  claim  is  not  paid  that  the  indorsers  (my 
heirs)  on  this  note  are  not  to  be  finandally  re- 
sponsible for  any  part  of  said  note,  and  that  if 
the  said  claim  is  not  paid  until  after  the  death 
of  Henry  Mordecai,  the  liability  of  each  indorser 
is  to  be  limited,  pro  rata,  to  the  amount  receiv- 
ed by  him,  as  his  share  of  said  claim." 

Mr.  Wolfe  on  March  23,  1917,  answered 
Mr.  Wright's  letter  of  March  22d,  saying: 

"We  acknowledge  receipt  of  yours  of  the  22d, 
and  note  you  have  received  on  behalf  of  the  cred- 
itors of  Mr.  Mordecai,  a  demand  note  from  him 
indorsed  by  his  children,  payable  to  you  as  trua- 
tee  for  said  creditors. 

"We  will  thank  you  to  advise  us  from  time 
to  time  the  progress  of  the  government  claim." 

Mr.  Wright  further  testified  that  there 
were  probably  as  many  as  20  of  these  assign- 
ments, and  many  of  them  were  promptly  re- 
turned by  the  creditors  to  whom  they  had 
been  sent;  but  be  could  not  state  whether 
the  District  National  Bank  had  or  had  not 
returned  Its  assignment.  This  want  of 
knowledge,  however,  on  the  part  of  Mr. 
Wright  is  supplied  by  the  testimony  of  Mr. 
Harper,  who  stated  that,  upon  the  receipt 
of  the  assignment  to  his  bank,  he  Immediate^ 
ly  turned  It  over  to  his  attorneys,  and  that 
It  was  still  in  their  possession  at  the  time 
he  testified.  The  demand  note,  Mr.  Wright 
stated,  was  still  in  the  possession  of  his  co- 


trustee, Mr.  Cloud,  but  that  the  correspond- 
ence with  the  creditors  of  the  defendants, 
regarding  the  assignment  to  them,  was,  at 
the  request  of  Mr.  Mordecai,  turned  over  to 
Mr.  Mordecai,  and  that  he  and  Mr.  Cloud 
were  still  trustees,  although  no  moneys  bad 
been  collected  upon  the  dalm.  The  assign- 
ment was  never  signed  by  the  bank,  nor  does 
it  seem  to  have  been  drawn  with  the  idea 
that  it  was  to  be  signed  by  it 

Mr.  Henry  Mordecai,  in  explaining  the 
amount  of  the  indebtedness,  $2,820.49,  ap- 
pearing in  the  assignment,  said  that  it  rep- 
resented what  the  company  owed  the  bank  on 
two  notes,  the  note  upon  which  the  suit  was 
instituted  and  one  for  $350  upon  which  suit 
had  already  been  entered,  and  the  amount  so 
named  In  the  assignment  was  the  full  amount 
of  the  indebtedness  owing  on  both  of  said 
notes.  He  further  testified  that  he  had  no 
interviews  with  Mr.  Harper  between  Octo- 
ber 1,  1916,  and  January  31,  1917;  that  he 
had  not  been  to  his  bank  since  the  assign- 
ment was  made ;  and  that  he  did  not  want  to 
be  sued  on  this  claim. 

It  is  upon  the  facts  stated  above  that  we 
are  to  determine  whether  the  court  below 
correctly  ruled  in  refusing  to  grant  the  pray- 
ers of  the  plaintiff  asking  for  the  instruc- 
tion that  there  was  no  evidence,  legally  sat- 
flcient,  to  go  to  the  Jury  tending  to  show 
a  novation. 

[1]  A  "novation"  is  a  new  contractual  rela- 
tion, and  c(mtalns  four  essential  requisites: 
(1)  A  previous  valid  obligation;  <2)  tbs 
agreement  of  all  the  parties  to  the  new 
contract;  (3)  the  validity  of  sn<*h  new  con- 
tract ;  and  (4)  the  extinguishment  of  the  old 
contract,  by  the  substitution  for  it  of  the 
new  one.  29  Oyc.  1130 ;  also.  Pope  v.  Vagen, 
121  Ind.  317.  22  N.  E.  308,  6  U  B.  A.  OSS, 
and  the  cases  there  cited. 

Neither  the  validity  of  the  existing  obli- 
gation, consisting  of  the  note  npon  which 
this  suit  is  Instituted,  nor  the  validity  of  the 
new  contract  or  agreement,  consisting  of  the 
assignment  of  the  cotton  daim,  which  is 
shown  to  have  been  assented  to  by  all  par- 
ties, Is  here  assailed.  Thus  the  inquiry  in 
this  case  is  confined  sol^  to  the  existence 
vel  non  of  the  remaining  element  essential  to 
a  novaticHi,  to  wit,  the  eztlngnlshment  of 
the  original  obligation,  the  note  sued  upon, 
by  the  substitution  for  ft  of  the  new  obliga- 
tion or  assignment. 

A  novation  may  be  made  by  the  substitu- 
tion of  a  new  obligation  or  contract  between 
the  same  parties,  with  the  intent  to  extin- 
guish the  old  obligation  or  contract;  but 
It  does  not  result  from  the  substitution  of 
one  paper  writing  for  another,  or  one  evi- 
dence of  debt  for  another,  or  one  contract 
for  another,  unless  such  substitution  Is  made 
with  the  intention  of  all  the  parties  concern* 
ed  to  extinguish  the  old  one. 

[2]  Therefore,  In  order  to  effect  a  nova- 
tion, there  must  be  a  dear  definite  Intention 
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on  the  part  of  all  conoemed  that  Buch  is  the 
parpose  of  the  agreement,  for  it  is  a  well- 
tettled  principle  that  novation  is  never  to  be 
preanmed.  The  intention  of  the  oDltgor  that 
the  existing  debt  sboold  be  discharged  by 
the  new  obligation  most  be  ooacarred  in  by 
both  debtor  and  creditor.  The  point  in  ev- 
ery casef,  then,  la:  Did  the  parties  intend  by 
their  arrangement  to  extinguish  the  old  debt 
or  obligation  and  rely  entirely  on  the  new, 
or  did  they  intend  to  keep  the  old  alive  and 
merely  accept  the  new  as  fnrther  security, 
and  this  question  of  intention  must  be  decid- 
ed from  all  the  drcnmstances.  20  Ruling 
Case  Lew,  p.  306. 

The  qaestion  of  intention  in  this  case  is 
one  for  the  Jury  to  decide,  if  the  facts  and 
drcnmstances  reflecting  upon  such  intention 
are  legally  sufladent  to  be  submitted  to  the 
Jnry,  as  tending  to  show  that  it  was  the  in- 
tention of  the  parties  that  the  new  agree- 
ment or  assignment  was  to  extinguish  the 
old  one.  29  Cyc.  1140.  Thus  the  only  ques- 
tion that  was  before  the  lower  court,  in 
passing  upon  the  plaintUTs  first  and  second 
prayers,  was  the  legal  sufficiency  of  such 
evidence.  l%e  test  to  be  applied  in  deter- 
mining this  question  has  been  so  often  stated 
by  this  court  that  we  think  it  unnecessary  to 
again  state  it. 

It  is  claimed  by  the  appellees,  when  the 
asislgtunent  was  executed  and  delivered  to 
the  appellant,  that  it  was  understood  and 
agreed  that  all  other  obligations  given  for 
the  Indebtedness  here  sought  to  be  recovered 
were  thereby  extinguished ;  while  It  is  claim- 
-ed  by  the  appellant  that  such  was  not  the 
understanding  or  agreement,  but  that  the 
assignment  was  only  an  additional  security 
for  tbe  payment  of  said  Indebtedness. 

In  passing  upon  the  question  presented, 
we  need  only  examine  the  evidence  in  sup- 
port of  the  defendant's  contention,  which  we 
are  to  assume  to  be  true,  and  decide  whether 
tbe  same  is  legally  sufficient  to  go  to  the 
Jury.  Tills  we  have  done,  and  after  fully 
considering  said  evidence,  Including  the  as- 
signment Itself,  the  conduct  of  the  plaintiff 
upon  the  receipt  of  It,  and  the  testimony  of 
Benry  Mordecal,  one  of  the  defendants,  we 
have  reached  the  conclusion  that  the  court 
properly  acted  in  submitting  such  evidence 
•to  the  Jnry. 

[3]  The  third  praye];  of  the  plaintiff  was 
likewise  properly  refused.  It  asks  the  court 
to  instruct  the  Jury  that,  if  they  should  find 
from  the  evidence  "that  the  notes  offered  in 
evidence  and  admitted  by  the  defendants 
were  not  paid  at  maturity,  and  further  find 
that  tbe  contract  offered  in  evidence  was  not 
accepted  by  the  bank,  then  the  verdict  must 
be  for  the  plaintiff." 

The  plaintiff  admits  that  the  contract  was 
accepted  by  it  as  an  additional  security  for 
the  debt  owing  to  it,  and,  If  it  was  intended 


by  the  prayer  to  submit  to  the  Jury  the  find- 
ing of  an  acceptance  of  the  contract  as  a 
novation,  it  is  clearly  bad. 

The  question,  to  the  admission  of  which 
the  first  exception  was  taken,  was,  we  think, 
a  pertinent  inquiry,  and  consequently  we  find 
no  error  in  the  ruling  of  the  court  thereon. 

[4]  In  the  second  exception,  Mr.  Harpei 
was  asked  if  Mr.  Mordecal  ever  asked  him 
to  return  the  certiflcate  of  the  shares  of 
sto<^  of  the  Monumental  Cigar  Company, 
which  had  been  deposited  with  the  note  sued, 
on,  as  collateral  security.  The  question  was 
objected  to  and  the  objection  sustained. 
This  question,  we  think,  was  a  proper  one; 
but,  inasmuch  as  tbe  witness  was  immediate- 
ly thereafter  allowed  to  testis  that  such 
collateral  was  still  in  the  bank  and  that  no 
demand  bad  ever  been  made  upon  him  for 
it,  there  was  no  Injury  to  the  plaintiff  caused 
by  tills  ruling  of  the  court. 

lAe  exclusion  of  the  question  to  which 
the  third  exception  was  taken,  if  admissible, 
cannot  be  regarded  as  a  reversible  error,  fw 
the  witness  was  afterwards  allowed  to  state 
the  answer  thereto,  as  in  tbe  second  excep- 
tion. 

Finding  no  reversible  errors,  in  the  rulings 
of  the  court  upon  any  of  the  exceptions  tak- 
en, the  JudgmMit  of  the  court  below  will  be 
affirmed. 

Judgment  affirmed,  ai^>ellant  to  pay  the 
costs. 


BUU/IS  V.  PIT»iAN.     (No.  45A13.) 

(Court  of  Chancery  of  New  Jersey.    Dec.  20, 
19ia) 

1.  SPBCIFIO  PEBrOBUANCi:  «=»51— ASBSElOiHT 

FOK  Division  of  Pbopebtt— Faibness. 
Agreement  between  widow  and  daughter, 
to  divide  principal  of  estate  of  deceased  equally 
held  fair,  made  without  coocealment  or  cSort  at 
overreaching,  so  that  it  would  not  be  set  aside 
In  suit  by  widow,  but  would  be  speciQcally  en- 
forced as  prayed  by  the  daughter. 

2.  Wuxs  4=9673— Creation  of  Tbubiv-Ne- 

CE88ITT  OF  TbUBTEE. 

Will  bequeathing  estate  to  widow  and  daugh- 
ter in  trust,  to  collect  the  Income  and  during 
their  Joint  lives  to  divide  it  equally,  the  prin- 
cipal to  go  to  survivor,  created  no  trnst,  since 
no  person  can  be  both  trustee  and  cestui  que 
trust  at  the  same  time,  and  agreouent  between 
widow  and  daughter  to  divide  principal  equally 
was  valid. 

BiU  between  L^dia  B.  Bullls  and  Mary  B. 
Pitman.    Decree  for  defendant 

Clarence  L.  Cole,  of  Atlantic  City,  for  com- 
plainant. 

Frank  S.  Katzenbacb,  Jr.,  of  Trenton,  for 
defendant. 
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BACKES,  V.  C.  WUUam  BullU  beqneath- 
ed  his  estate  to  hlg  widow  and  daughter  in 
trust  to  collect  the  Income  and  during  their 
Jfrint  Utgs  to  divide  it  equally,  and  upon  the 
death  of  either  the  principal  to  go  to  the 
BurviTor.  The  two  were  appointed  execu- 
trlces.  They  agreed  to  divide  the  prlndpel  of 
the  estate  equally.  The  widow  now  wants 
the  agreement  set  aside,  and  the  daughter 
prays  that  It  be  specifically  enforced.  The 
estate  is  valued  at  ai^roxlmately  $73,000, 
and  consists  of  first-class  bonds  and  mort- 
gages readily  divisible. 

[1]  The  grounds  for  Impeaching  the  agree- 
ment, as  alleged  in  the  bill,  are  that — 

"(4)  Complainant  has  never  had  any  basinesa 
ezi>«rience,  and  at  the  time  she  signed  said 
agreement  she  was  in  great  mental  distress  over 
the  death  of  her  husband,  which  had  occurred 
only  a  few  days  before,  and  she  did  not  fully 
know  or  fully  appreciate  the  purport  of  her 
act  in  signing  said  agreement.  She  was  not 
advised  as  to  its  legal  effect,  and  neither  sought 
nor  had  legal  advice  as  to  the  character  and  le- 
gal effect  of  the  instrument  she  was  asked  to 
sign.  Said  agreement  was  dra?vn  by  counsel 
for  said  Mary  B.  Pitman.  Ck>mplainant  did  not 
lead  the  agreement,  nor  was  it  read  to  her; 
if  it  was,  she  did  not  hear  it,  she  being  some- 
what deaf. 

"(S)  Said  agreement  is  contrary  to  the  ex- 
press terms  of  the  will,  and  contrary  to  the 
wishes  of  the  testator,  and  is  not  enforceable  in 
law  or  in  equity." 

The  <drcnmstance8  surrounding  the  making 
of  the  agreement  are  few  and  are  practically 
undisputed.  Mr.  Bullis,  77  years  of  age, 
married  the  complainant,  41  years  of  age,  on 
September  29,  1916.  He  had  been  a  widower 
for  at>out  a  year  and  a  half.  By  his  former 
marriage  he  had  one  child,  Mary  B.  Pitman, 
the  defendant,  who  was  then  64  years  old. 
Five  days  after  the  marriage,  Mr.  Bullis, 
nervous  and  excited,  called  upon  Gardner 
H.  Cain,  his  legal  adviser  for  many  years, 
and  requested  the  preparation  of  his  will, 
which  was  at  once  drawn  and  executed. 
Three  days  later  he  suicided  by  drowning  in 
Sanhican  creek.  He  left  a  note  addressed  to 
bis  wife,  stating  that  he  intended  to  commit 
the  act,  and,  alarmed,  she  took  It  to  Mr. 
Cain,  to  whom  her  husband  had  told  her  to 
go  If  she  needed  help  or  advice.  Later  In 
the  day  she  gave  him  the  will.  Mrs.  Pit- 
man took  Mrs.  BulUs  to  her  home,  where  she 
remained  until  the  day  after  the  funeral, 
which  took  place  on  October  10th.  On  the 
day  of  the  death,  Mrs.  Bullis  informed  Mrs. 
Pitman  of  the  contents  of  the  will,  and  the 
latter  expressed  herself  as  dissatisfied  and 
that  she  was  going  to  have  the  estate  divid- 
ed if  she  could,  stating  that  the  arrangement 
of  the  will  would  be  all  right  between  a 
mother  and  daughter,  but  was  not  at  all 
right  between  Mrs.  Bullis  and  herself.  Mrs. 
Bullis  consulted  an  uncle,  David  B.  Barrett, 
with  whom  Bbe  had  lived  many  years,  and 


told  him  of  what  Mrs.  Pitman  had  said.  Mr. 
Barrett  advised  her  to  do  what  Mrs.  Pitman 
wanted,  evidently  meaning  to  submit  to  a 
division  of  the  estate,  because,  as  be  said  to 
her.  If  she  did  not.  they  would  probably 
break  the  will  and  her  share  would  be  re- 
duced to  one-third.  After  the  funeral,  it  was 
arranged  to  go  to  Mr.  Cain's  ofllce  the  fol- 
lowing morning.  Mrs.  Bullis  asked  her  uncle 
to  accompany  her,  which  he  did.  At  the 
meeting  were  Mrs.  Bullis  and  her  uncle,  Mrs. 
Pitman,  her  husband,  and  Mr.  Frank  S. 
Katzenbach,  Jr.,  her  coanael,  and  Mr.  Cain. 
After  the  will  was  read  by  Mr.  Coin  and 
after  Mr.  Katzenbach  made  clear  his  posi- 
tion as  attorney  for  Mrs.  Pitman,  he  stated 
his  client's' objections  to  the  will,  because  of 
her  disinclination  to  be  associated  with  Mrs. 
Bullis  in  the  manag«nent  of  the  estate, 
which  Mrs.  Bullis  already  knew,  and  spoke 
of  the  disadvantages,  and  of  the  advantage 
of  a  division  into  two  equal  parts,  each  of 
the  parties  to  take  absolutely  one-half  and  to 
release  the  Interest  that  the  other  bad  by 
way  of  remainder.  Mr.  Barrett  asked  Mr. 
Cain  whether  such  a  course  would  be  legal 
and,  being  assured  that  it  would,  Mrs.  Bullis 
and  Mrs.  Pitman  agreed  to  a  division.  In 
the  presence  and  hearing  of  all,  the  agree- 
ment was  dictated  to  a  stenographer,  who 
re-read  her  notes  aJond.  and  after  It  was 
transcribed  it  was  again  read  aloud  by  Mr. 
Katzenbach.  Mrs.  BulUs  expressed  herself 
as  satisfied,  as  did  Mrs.  Pitman,  and  they 
signed  it  in  duplicate,  and  Mrs.  Bullis  took 
away  with  her  one  of  them.  To  effect  the 
division,  the  agreement  provided  that  the 
will  was  to  be  probated  and  letters  Issued  to 
the  executrices.  and  tliis  was  d*ne  on  No- 
vember 21,  1916. 

This  action  was  not  begun  until  June, 
1918,  and  by  the  bill,  after  setting  forth  that 
she  and  Mrs.  Pitman  entered  into  the  agree- 
ment under  their  hands  and  seals,  the  com- 
plainant makes  the  bare  allegations  above 
quoted.  No  misrepresentations,  undue  pres- 
sure, or  fraudulent  conduct  of  any  kind  on 
the  part  of  the  defendant  is  charged.  The 
case  as  made  by  the  pleading  rests  excln- 
slvely  upon  the  complainant's  deficiencies  oat 
of  which,  because  of  the  alleged  inequality 
at  the  time  of  the  contracting  parties,  it  is 
sought  to  evolve  some  sort  of  "expression" 
or  moral  delinquency,  or  constructive  fraud 
on  the  part  of  the  defendant,  against  which 
equity  will  give  relief.  .  And  the  case  as 
made  by  the  proofs  is  no  stronger.  Even 
the  allegations  that  are  made  are  not  sup- 
ported by  the  evidence.  There  can  be  no 
doubt  that  the  agreement  was  read  to  or  by 
the  complainant,  for  she  admits  that  she 
fully  understood  the  terms  of  the  agreement 
and  its  effect  upon  the  rights  of  the  parties 
under  the  will,  and  that  at  the  time  she  was 
satisfied  and  so  expressed  herself.  There 
was  no  "great  mental  distress"  due  to  be- 
reavement, and  not  much,  if  any,  was  to  be 
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expected  under  the  drcumstances,  tor  Cnpld 
did  not  officiate  alone  at  the  nuptials.  There 
certainly  were  no  manifestations  of  grief  by 
the  widow,  and  for  that  matter  none  on  the 
part  of  the  daughter,  so  far  as  the  evidence 
diacloses.  Both  women  were  calm  and  self- 
possessed  and  calculating.  Xhey  were  intent 
solely  upon  making  a  financial  adjustment 
mutually  satisfactory  if  possible  in  a  trying 
and  painful  situation.  There  was  no  sym- 
pathy and  nothing  of  the  sentimental  in  their 
dealings.    They  dealt  at  arm's  length. 

Although  the  agreement  followed  doeely 
upon  the  death  of  Mr.  Bullls,  the  complain- 
ant was  not  taken  by  surprise.  It  was  not 
"sprung"  on  her,  as  her  counsel  asserts.  She 
had  notice  from  the  time  she  first  told  Mrs. 
Pitman  of  the  will  that  the  relation  created 
by  it  was  objectionable,  and  that  it  would  l>e 
severed  promptly  by  division  of  the  estate,  If 
that  could  be  done.  She  was  forewarned 
long  before  going  to  Mr.  Cain's  office  of  what 
was  likely  to  happen  there,  and  she  knew 
tliat  Mrs.  Pitman,  in  her  desire  to  rid  herself 
of  a  distasteful  association,  was  ImpersonaL 
Any  other  stepmother  would  have  been  Just 
as  objectionable.  The  proposition  was 
squarely  made  and  without  the  slightest  res- 
ervation. There  was  no  concealment  or  ef- 
fort at  overreaching.  The  cards  were  spread 
on  the  table.  There  was  neither  persuasion 
«r  importuning  to  a  hasty  decision.  The 
complainant  was  absolutely  free  to  act,  and, 
after  consulting  with  her  uncle  and  being  ad- 
vised by  him,  she  decided  deliberately  and 
voluntarily. 

The  l>argain  of  an  equal  division  was  not 
unfair  because  of  the  disparity  in  ages  of  the 
contracting  parties.  Measured  by  the  rule  of 
expectancy  of  life,  the  complainant  will  out- 
live the  defendant  and  succeed  to  the  estate ; 
but  this  probability  she  doubtless  had  in 
mind  and  discounted  the  chance. 

The  bargain  was  not  only  fair,  but  it  may 
be  called  generous  when  we  refiect  that,  but 
for  the  events  of  the  week  before  her  father's 
death,  the  defendant  would  have  come  into  the 
entire  fortune,  and  when  further  we  consider 
the  suddenness  of  the  complainant's  windfall 
and  the  possibility  of  being  deprived  of  it, 
partly  or  wholly,  upon  Issues  of  Mr.  Bullls' 
testamentary  capacity  and  his  ability  to  con- 
tract marriage.  These  contingencies  entered 
into  the  calculations  of  the  widow  and  her 
uncle  and  infln^ced  them  profoundly,  I  have 
no  doubt  Her  position  was  not  invulner- 
able, and  of  tliis  tbey  entertained  no  false 


notions.  There  was  no  intimation  by  the 
defendant  of  a  contest  on  this  score,  but  the 
possibility  of  it  was  in  the  atmosphere,  and 
they  naturally  were  apprehensive.  Mrs.  Bul- 
lls dreaded  the  notoriety  of  a  Judicial  in- 
quiry and,  fearful  of  the  outcome,  compro- 
mised understandlngly.  And  then  she  waited 
until  the  time  was  np  for  contesting  the  will 
before  repudiating  the  agreement,  which  is 
an  added  reason  why  she  should  not  now  be 
heard  to  complain. 

[2]  There  is  no  force  in  the  argumentative 
statement  of  the  fifth  paragraph  of  the  bill 
that  the  agreement  is  not  enforceable  in  law 
or  equity  because  It  Is  contrary  to  the  ex- 
press terms  of  the  will  and  contrary  to  the 
wishes  of  the  testator.  The  argument  is  that 
the  will  creates  a  trust,  which  the  execu- 
trlces  are  bound,  in  conscience,  to  observe. 
The  bequest  is  to  the  widow  and  daughter 
"in  trust,"  but  these  inapt  words  do  not 
create  a  trust.  No  person  can  be  both  trus- 
tee and  cestui  que  trust  at  the  same  time. 
Lewin  on  Trusts,  p.  14;  Perry  on  Trusts,  S 
13.  The  possession  and  enjoyment  of  the 
property  was  in  the  two  during  their  Joint 
lives,  with  remainder  over  to  the  survivor, 
and  it  was  theirs  to  do  with  as  they  pleased. 

Ck>un8el  for  the  complainant  also  argues 
that,  if  he  has  not  made  out  a  case  of  fraud 
sufllcient  to  Induce  an  annulment  of  the  con- 
tract, a  speculc  performance  should  not  be 
decreed.  To  accede  to  this  would  leave  the 
complainant  as  much  the  victor  as  If  her 
prayer  were  sustained  and  the  contract  set 
aside.  The  agreement  was  fairly  procured, 
and  its  enforcement  wUl  work  no  injustice 
or  hardship. 

"The  remedy  by  specific  performance  Is  dis- 
cretionary ;  the  question  is  not,  what  must  the 
court  do,  but  what,  in  view  of  all  the  circum- 
Btances  of  the  case  in  judgment,  should  it  do  to 
further  justice?  When  the  contract  has  been 
fairly  procured  and  its  enforcement  will  work 
no  injustice  or  hardship,  it  is  enforced  almost 
as  a  matter  of  course ;  but,  if  it  has  been  pro- 
cured by  any  sort  of  fraud  or  falsehood,  or  its 
enforcement  will  be  attended  with  great  liard- 
ship  or  manifest  injustice,  the  court  will  refuse 
its  aid."  Plummer  v.  Eeppler,  26  N.  J.  Eq. 
481. 

If  counsel  cannot  agree  upon  a  division  of 
the  assets,  I  will  make  it.  If  the  values  of 
any  of  the  securities  are  questioned,  the  mat- 
ter will  be  referred  to  a  master  for  investi- 
gation.   Costs  to  the  defendant. 
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MOORE  V.  BRENNON  DISTRIBUTING 
CORPORATION.     (No.  44/636.) 

(Court  of  Chancery  of  New  Jersey.    Jan.  7, 
1919.) 

CONTEACTB  €=99(3)  —  EVIDENCE  —  MISTAKE 
OF  SCBIVENEB. 

Evidence  held  sufficient  to  sbovt  that  con- 
tract sought  to  be  reformed  was  not  drawn  by 
scrivener  in  accordance  with  understanding  of 
the  parties,  so  tnat  complainant  was  entitled 
to  relief. 

Bill  between  Arthur  W.  Moore  and  the 
Brennon  Distributing  Corporation.  Decree 
for  complainant 

Herbert  W.  Knight,  of  Newark,  for  com- 
plainant 

Arthur  T.  VanderbUt,  of  Newark,  for  de- 
fendant 

STEVENS,  V.  O.  I  think  that  the  contract 
whose  reformation  is  sought  was  not  drawn 
in  accordance  with  the  nnderstanding  of  the 
parties. 

The  complainant  desired  to  hire  for  his 
theater  a  motion  picture  called  the  Fall  of 
the  Romanoffs.  He  went  with  Mrs.  Webbe,  a 
ft-lend  of  his,  engaged  in  the  same  business, 
to  see  Mr.  Berman,  the  agent  of  defendant, 
the  owner  of  the  film.  It  was  agreed  that 
the  picture  should  be  exhibited  by  the  com- 
plainant for  five  days  at  his  theater  and  by 
Mrs.  Webbe  for  two  weeks  at  her  theater. 
The  question  of  a  deposit  came  up.  Berman 
said  he  wanted  25  per  cent,  in  cash.  Com- 
plainant demurred,  saying  that  he  would  not 
put  Tip  cash,  and  Mrs.  Webbe  said  she  was 
unable  to  pay  cash.  Complainant  said  he 
would  give  a  £100  British  treasury  bond  as 
security.  Mr.  Berman  replied,  "Why  not  let 
the  deposit  go  for  the  two."  Complainant 
assented.  Then  Mr.  Belr,  a  salesman  of  the 
defendant,  was  called  In  to  draw  the  con- 
tract. He  drew  it  In  such  a  way  as  to  obli- 
gate complainant  for  Mrs.  Webbe,  not  only 
to  the  extent  of  the  deposit,  but  for  the  whole 
sum  she  was  to  pay  (11,600)  for  the  two 
weeks'  use.  When  the  draft  was  prepared 
and  was  shown  to  Mrs.  Webbe  and  to  com- 
plainant they  objected,  on  the  ground  that 
neither  should  stand  bound  for  the  other  ex- 
cept to  the  extent  of  the  deposit. 

Complainant  testifies  as  follows: 

"Mr.  Berman  said  that  the  sole  object  of  this 
was  so  that  when  they  sent  it  in  to  their  office 
the  parties  there  would  be  able  to  identify  the 
bond  as  covering  the  two  contracts." 

Mrs.  Webbe  testifies: 

"I  said,  'Why,  Mr.  Moore's  name  is  on  my 
contract,'  and  Mr.  Berman  replied,  'That  is 
done  to  show  my  superiors  what  the  bond  cov- 
ers; that  the  bond  covers  the  two  contracts.' " 


Mr.  Berman  Is  dead,  but  Hr.  Belr,  the 
scrivener,  called  as  its  witness  by  defendant, 
testifies : 

"Q.  Did  you  hear  any  discussion  at  the  time 
the  contracts  were  gi^ed  that  Mr.  Moore  was 
not  to  be  liable  on  Mrs.  Webb's  contract?  A. 
Why,  there  was  objection  raised  by  Mr.  Moore 
under  the  conditions  he  was  signing  those  con- 
tracts, and,  as  far  as  the  explanation  given  to 
him,  we  told  him  it  was  covering  the  deposit 
and  nothing  else.  Q.  By.  the  C!oart:  Well, 
then,  do  I  understand  that  the  joint  liability, 
according  to  the  understanding  of  all  the  par- 
ties, was  to  extend  only  to  the  deposit?  A. 
To  my  knowledge  it  was,  sir." 

Now  this  is  all  the  evidence,  and  It  seems 
to  me  that  it  shows  a  very  plain  case  of  mis- 
take by  the  scrivener.  A  perusal  of  his  evi- 
dence win  Indicate  that  his  failure  to  express 
In  words  what  had  been  agreed  upon  arose 
out  of  the  fact  that  he  waa  without  qualifica- 
tion tor  the  task.  In  EVelchnecht  v.  Meyer, 
39  N.  J.  Eq.  560,  Justice  Dixon  aays: 

"Constantly  courts  of  equity  reform  the  most 
solemn  instruments  upon  the  ground,  not  that 
the  parties  have  inserted  words  which  the; 
meant  to  exclude,  or  omitted  words  which  tbey 
meant  to  insert,  but  that  the  language  does 
not  express  their  agreement;  that  they  did  not 
put  upon  the  terms  employed  the  same  construc- 
tion as  the  law  does;  in  short,  that  there  was 
a  mutual  mistake  of  law,  using  the  word  'law* 
in  its  broader  j»ense." 

The  case  is  one  for  the  application  of  this 
doctrine,  and  the  complainant  is  entitled  to 
relief. 


DUNLOP  V.  CHENOWETH  et  al 
(No.  40/555.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  13, 
1918.) 

1.  MOBTGAOES  i&=»526(2)— FOBECLOSUKE— OOS- 
FIBMATION    OF  SaLE— OBJECTIONS. 

The  only  question  to  be  decided  on  objec- 
tions to  confirmation  of  sale  of  lands  under 
mortgage  foreclosure  is  whether  the  price  w«» 
the  best  that  the  property  would  then  bring 
for  cash ;  other  questions  requiring  an  inde- 
pendent action. 

2.  MOBTGAGES  <8=>517  —  POBECLOSUBE  —  CoS- 
riBMATION   OF  SALE— ADEQUACY  OF  PBICE. 

In  a  proceeding  for  confirmation  of  sale 
of  land  under  mortgage  foreclosure,  in  view  ol 
purchaser's  Uen  thereon  for  money  expended,  a 
bid  held  not  so  grossly  inadequate  as  to  shock 
the  conscience  and  prevent  confirmation. 

3.  MOBTOAOES  «s»526(2)  —  Fobecixmtibe  — 
CONFIBUATION  of  SALE— BoNA  FIDE  OBJEC- 
TIONS. 

Where  objections  were  made  to  confirmation 
of  sale  of  land  under  mortgage  foreclosure,  that 
the  holder  of  a  junior  mortgage  was  prevented 
by   illness   from   being   present   and   bidding  a 
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specific  price,  -  and  anch  mortgagee  ref naed  to 
place  a  deposit  to  guarantee  his  bid,  the  ob- 
jecticm  and  bid  must  be  held  not  bona  flde. 

4.  MOKTOAOES    «S»511— SaUS    OF   LAND    UPON 
FOBECUkBDBX— DELAT     OF     SALX— ADEQUATE 

Cause. 
That  a  person  appeared  at  the  sale  of  land 
onder  mortage  foreclosure  and  urged  the  sher- 
iff to  delay  the  sale  upon  representations  that 
the  money  could  be  secured,  refusing  to  divulge 
ibr  whom  he  was  acting,  did  not  require  the 
tberifF  to  delay  sale. 

Bill  for  foreclobure  by  James  M.  Dunlop 
against  Emma  Ii.  Chenowetta  and  otbers,  in 
which  the  defendants  object  to  conflrmatlon 
of  the  sale  of  lands  made  under  a  decree  for 
foreclosure.    Objections  overruled. 

Norman  Grey,  of  Camden,  for  objectiona. 
David  O.  Watlcins,  of  Woodbury,  opposed. 

BACKBS,  v.  C.  This  matter  came  before 
me  on  objections  by  the  defendants,  Cbeno- 
wetbs,  to  tbe  confirmation  of  the  sale  of 
lands  under  these  foreclosure  proceedings. 
The  sheriff  sold  the  mortgaged  premises  un- 
der a  writ  to  execute  the  decree  advised  in 
S8  N.  J.  Bq.  496,  101  Atl.  822.  They  were 
struck  off  to  Col.  George  G.  Green,  owner  of 
tbe  decree,  and  also  of  the  decree  of  fore- 
doeure  of  the  second  mortgage.  Souder  v. 
Chenoweth,  Docket  39,  p.  612.  His  decrees 
amount  to  $15,128.22  and  are  subject  to  un- 
paid taxes  on  the  land  of  $1,200.  He  took 
up  tbe  decrees  to  help  the  Chenoweths  to  save 
their  home  and  got  himself  into  a  peck  of 
trouble.  Appealed  to  in  1915,  he  bought  the 
second  mortgage  decree  under  which  the 
property  was  then  about  to  lie  sold.  In  Jan- 
nary  last,  the  premises  were  again  adver- 
tised for  sale,  this  time  under  tbe  execution 
in  this  suit,  and,  beseecbed,  he  advanced  the 
funds,  temporarily,  to  give  the  Chenoweths 
a  further  chance  to  turn  themselves.  They 
were  not  successful  tn  raising  the  money,  as 
tbey  had  hoped,  and,  after  the  sale  had  beei^ 
adjourned  irom  week  to  week  to  February 
28tb,  the  property  was  put  up  and  sold  to 
Col.  Green.  On  objections  to  confirmation  and 
upon  a  bill  filed  by  the  Chenoweths  to  set 
aside  the  sale.  Col.  Green  consented  to  a  de- 
cree of  resale  on  June  17th.  He  waited  for 
action  by  the  Chenoweths  until  July  16th, 
when  be  again  advertised  the  sale  for  Au- 
gust 9th.  Upon  their  application  a  week's 
adjournmoftt  was  granted,  upon  their  as- 
surance that  the  matter  would  be  adjusted 
in  the  meantime.  On  the  day  of  the  sale, 
another  adjournment  was  requested  and  r^ 
fused,  and  the  property  was  struck  off  to 
CoL  Green  on  his  bid  of  $2,000,  which  was 
the  only  one  made.  The  ground  of  objec- 
tion is: 

"That  tbe  property  was  sold  for  a  grossly  in- 
adequate price  and  leaves  a  large  deficiency 
hereafter  to  be  paid  by  the  defendants." 


Three  real  estate  operators  gave  as  their 
opinion  that  the  property  was  worth  from 
$20,000  to  $26,000.  The  affidavit  of  Louis 
Steelman,  the  holder  of  the  third  mortgage, 
and  who  was  cut  off  by  the  sale,  sfated  that 
had  he  been  able  to  be  present  at  the  sale 
he  would  have  bid  $16,000  and  that  he  was 
prepared  to  bid  that  sum  at  a  resale. 

[1]  The  sale  was  conducted  fairly,  and  in 
all  respects  according  to  law,  and  the  only 
bid  submitted  was  tliat  of  tbe  purchaser. 
Tbe  price  was  the  best  that  the  property 
would,  at  tbe  time  of  the  sale,  bring  in  cash, 
and,  as  this  was  the  only  thing  to  be  de- 
cided on  objections,  a  conflrmatlon  was  ad- 
vised. In  Oakley  v.  Shaw,  69  Atl.  462,  Chan- 
cellor Walker  (then  Vice  Chancellor),  held: 

"That  the  only  ofiice  of  a  written  objection  to 
the  confirmation  of  a  sale  in  foreclosure  under 
the  act  of  March  12,  1880,  and  rule  206  [now 
218]  of  this  court,  is  to  urge  the  overthrow  of 
a  sale  up<»i  the  sole  ground  that  the  property 
did  not  bring  the  highest  and  best  price  that 
could  be  obtained  for  it  in  cash;  and  that  an 
attack  upon  the  sale  on  any  other  ground  must 
be  made  the  basis  of  independent  action,  either 
by  biU  or  petition." 

This  practice  rule  was  accepted  with  ap- 
proval by  Vice  Chancellor  Garrison  in  Crop- 
per V.  Brown,  76  N.  J.  Bq.  406,  74  Atl.  987, 
139  Am.  St.  Kep.  770,  and  by  Vice  ChanceUor 
Howell  in  Koegel  v.  Koegel,  83  N.  J.  Bq.  179, 
89  Atl.  861. 

[2]  It  was  not  necessary  to  determine 
whether,  under  the  practice,  the  court  may 
refuse  to  confirm  a  sale  where  the  bid  is  so 
grossly  inadequate  as  to  shock  the  consdoice. 
I  have  no  doubt  that  it  may,  and  would,  in  a 
proper  case ;  but  that  situation  was  not  before 
me.  The  sale  was  not  of  a  $20,000  property 
for  $2,000.  The  bid  was  made  to  protect  the 
purchaser's  liens  of  $16,000  plus,  and  the 
difference  between  that  sum  and  the  esti- 
mated value  of  the  property  is  a  prominent, 
and,  most  times,  and  in  this  case,  a  control- 
ling, factor  on  an  appeal  to  the  conscience 
on  the  ground  of  gross  inadequacy  of  price. 

[S]  This  technical  rule  of  practice,  how- 
ever, would  not  have  been  permitted  to  stand 
in  the  way  If  there  had  been  a  meritorious 
complaint.  Confirmation  would  have  been 
held  and  leave  given  to  file  a  petition  or  bill. 
From  statements  made  by  counsel,  unsupport- 
ed by  proof,  I  gathered  that  the  best  that 
could  be  put  forth  under  correct  procedure 
was  that  Steelman,  the  owner  of  the  third 
mortgage  of  $3,000.  was  ill  on  the  day  of  sale, 
and  but  for  that  he  would  have  bid  at  least 
$16,000;  and  further,  according  to  his  affi- 
davit above  referred  to,  be  was  ready  to  bid 
that  sum  on  a  resale.  Such  a  Md  would  not 
have  been' sufficient  to  satisfy  the  prior  Hens, 
unless  it  was  meant  to  be  exclusive  of  tbe 
taxes,  and  would  not  at  all  have  helped  the 
Chenoweths  unless  they  had  bad  some  secret 
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understanding  with  Steelman  that  he  would 
bold  their  equity  of  redemption  In  trust. 
But  I  concluded  to  test  Steelnian's  offer  with 
the  Idea  of  suggesting  a  petition  if  it  were 
bona  flde;  Col.  Green's  counsel  harlng  inti- 
mated that  all  his  client  desired  was  his 
money.  Steelman  was  called  upon  to  de- 
posit, as  I  now  recall,  either  $500  or  $1,000 
with  the  clerk  of  the  court  to  insure  his  pro- 
posed bid.  This  he  declined  to  do,  saying 
that  he  would  not  bind  himself  other  than  by 
the  offer  contained  in  his  affidavit 

[4]  The  statement  by  counsel  that  except 
for  llhiess,  Steelman  would  have  bid  116,000 
at  the  sale,  was  highly  questionable.  It  ap- 
peared that  on  the  day  of  sale  Steelman  was 
represented  by  one  Spencer  Simpson,  a  dis- 
barred lawyer,  not  to  bid,  but  to  seek  a  fur- 
ther adjournment  To  persuade  the  sheriff 
that  funds  to  pay  the  executions  were  within 
readi,  and  to  induce  him  to  exercise  his  dis- 
cretion as  to  an  adjournment,  Simpson  pro- 
duced a  form  of  bond  and  mortgage,  made 
out  to  him  as  trustee,  evidently  executed,  or 
about  to  be,  by  the  Chenoweths,  on  the 
mortgaged  property,  or  perhaps  it  was  by 
Steelman  on  some  of  bis  property  upon  which 
Simpson  asserted  the  money  was  about  to  be 
raised.  Simpson  refused  to  state  for  whom 
he  was  trustee,  resenting  the  inquiry  by 
stating  that  it  was  none  of  their  business,  re- 
ferring to  Col.  Green  and  his  counseL  Mani- 
festly this  was  but  another  step  in  the 
process  of  delay  theretofore  persistently  prac- 
ticed and  patiently  submitted  to,  and  the 
sheriff  rightly   declined   further   favors. 

Stedman  also  filed  objections',  but  as  his 
counsel  failed  to  appear,  and  upon  represen- 
tations made  in  open  court  that  he  had 
abandoned  them,  which  Steelman  verified  by 
bis  silence,  they  were  dismissed  for  failure 
to  prosecute. 


In  re  HAND.     (No.  45/434.) 

{Court  of  Chancery  of  New  Jersey.     Dec.  2, 
1918.) 

(SyllabHi  hy  the  Court.) 

1.  Contempt  ®=»2—LinoATiON— Public  As- 
sault ON  Alleged  Infobukb. 
A  party  to  a  pending  litigation  against 
whom,  in  such  litigation,  there  is  pending  an 
application  to  punish  for  contempt,  who  com- 
mits publicly,  but  without  the  presence  of  the 
court,  an  assault  and  battery  upon  a  person  sup- 
posed by  him  to  be  the  individual  who  gave  the 
information  which  resulted  in  the  institution  of 
the  contempt  proceedings  and  therefore  who 
might  be  a  material  witness,  is  guilty  of  a  con- 
tempt of  court,  although  he  wag  mistaken  in 
the  identity  of  the  individual;  the  act  being 
one  having  a  tendency  to  Interfere  with  and 
obstruct  the  due  administration  of  justice. 


(Additional  BvVahu*  hp  Editorial  Btaff.) 

2.  Contempt  «=>28(1)— Mitioation  of  Se.n- 
tence— lonobance  of  law. 

That  respondent  did  not  know  that  what 
he  was  doing  was  a  contempt  of  the  Court  of 
Chancery  may  b«  considered  in  mitigation  of 
sentence. 

3.  CoiTOCMFT  4s»28(l)— MinoATiON  or  Se.v- 
XKNCB— Intoxication. 

That  respondent  was  under  the  inflnence 
of  liquor  when  he  committed  a  contempt  of  the 
Court  of  Chancery  may  be  considered  in  fixiu; 
the  sentence. 

On  rule  to  show  cause  In  the  matter  of 
the  alleged  contempt  of  Thomas  J.  Hand. 
Respondent  committed  to  the  common  jail 
until  his  payment  of  fines  and  costs  and 
counsel  fees. 

Arthur  T.  Vanderbilt,  of  Newark,  for  the 
motion. 
John  A.  Matthews,  of  Newark,  opposed. 

LANE,  V.  G.  [1]  It  Is  stipulated  that  the 
matter  be  now  considered  as  if  a  writ  of 
attachment  had  been  issued  to  the  sheriff 
and  the  respondent  arrested  and  brought 
into  court  to  answer  for  the  alleged  con- 
tempt set  forth  in  the  papers  which  pre- 
ceded the  granting  of  the  order  to  show 
cause,  and  the  defense  of  the  defendant  is  a 
general  denial.  The  testimony  that  was  taii- 
en  upon,  the  return  of  the  order  to  show 
cause  is  to  be  considered  as  having  been  tak- 
en upon  the  return  of  the  writ  of  attach- 
ment and  the  hearing  as  having  been  bad 
under  the  213tb  rule  (100  Atl.  xxviii). 

In  this  case  it  appears  that  proceedings 
were  taken  in  this  court  against  respondent 
under  what  is  commonly  called  the  "Abate- 
ment Statute"  (1  C<Wip.  St  1910,  p.  3).    An 
order   was  issued  reqnlring  respondent  to 
show  cause  why  he  should  not  be  enjoined 
from    continuing    the    nuisance    complained 
of.     The  order  restrained  respondent  from 
removing  personal  property  from  the  boild- 
ing  referred  to  in  the  pleadings.    It  was  re- 
turnable October  7th.    On  that  day  on  the 
hearing  it  developed  that  respondent,  after 
notice  of  the  injunction,  but  before  it  was 
served,  had  removed  from  the  building  a 
large  quantity  of  liquor  and  had  stored  it  In 
another  placa     It  was  soggested  that  thj 
respondent  was  guilty  of  a  contempt  of  this 
court    After  a  colloquy  between  counsel  and 
the  court,  counsel  for  respondent  suggested 
that  respondent  return  the  liquor,  and  asl:- 
ed  time  in  order  that  he  might  determine 
whether  in  fact  the  liquor  came  within  the 
scope  of  the  injunction.    I  gave  him  until 
October  11th.    It  is  fair  to  say  that  I  an- 
nounced that  if  the  liqnor  was  returned  no 
further  proceedings  would  be  taken  In  the 
matter  of  the  contempt.     On  October  8th  I 
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allowed  an  order  returnable  on  the  lltta 
wby  respondent  should  not  be  punished  for 
contempt  for  removing  the  liquor.  On  Oc- 
tober 9th,  respondent  proceeded  to  search 
for  the  person  who  gave  the  Information  to 
complainant  upon  which  complainant  acted 
In  obtaining  from  respondent  evidence  that 
he  had  removed  the  lienor.  He  thought  be 
had  found  the  Individual  in  the  person  of 
an  old  sdsaors  grinder,  or  knife  grinder, 
some  70  years  old,  who  runs  a  shop  next 
door  to  respondent's  saloon.  The  house  in 
which  the  liquor  was  stored  is  next  door  to 
the  scissors  grinder's  shop.  Respondent  tax- 
ed the  old  man  with  having  given  the  Infor- 
mation. The  old  man  denied  it.  There  was 
a  heated  conversation.  I  believe  the  testi- 
mony of  the  old  man  that  respondent  curs- 
ed and  swore  at  him.  Respondent  also,  ac- 
cording to  bis  own  testimony,  brought  to 
the  attention  of  the  old  man  the  fact  that 
respondent  had  the  renting  of  the  premises 
and  that  he  might  take  away  his  shop  from 
the  old  man.  He  Anally  struck  htm.  The 
act  of  respondent,  I  hare  concluded,  was  a 
contempt  of  this  court. 

It  has  been  held  that  an  assault  upon  a 
witness,  an  assault  upon  a  person,  whettor 
under  subpoena  or  not,  who  is  or  is  known 
or  supposed  to  be  a  witness  or  will  be  a  wit- 
ness. Is  a  contempt.  13  C.  J.  tit.  "Con- 
tempt," i  51,  p.  38.  The  gravamen  of  the 
offense  lies,  not  in  the  assai^lt,  or  In  the  In- 
jury to  the  Individual,  but  In  the  tendency 
to  Interfere  and  obstruct  the  due  adminis- 
tration of  Justice.  There  Is  no  doubt  but 
that  if  respondent  had  proceeded  to  the 
Tldnlty,  and  had  announced  that  if  any  one 
testified  against  him  In  the  then  pending 
proceedings  he  would  commit  an  assault  and 
battery  on  him,  the  act  would  constitute  a 
contempt  What  respondent  did  Is  tanta- 
mount in  Its  efTect  to  that  very  thing.  He 
thought  he  had  found  the  person  who  hod 
given  information  upon  which  this  court 
had  acted,  and  he  proceeded  to  assault  hini 
— a  clear  warning  to  any  one  In  the  vicinity 
that  if  they  testified  against  respondent  or 
gave  Information  against  him  they  would 
suffer  or  might  suffer  the  same  fate.  Re- 
spondent therefore  will  be  adjudged  guilty 
of  a  contempt  of  this  court. 

[2, 3]  Now,  with  respect  to  the  punish- 
ment: I  am  frank  to  say  that,  when  the 
facts  were  first  brought  to  my  attention,  I 
concluded  that,  If  the  testimony  showed  that 
an  offense  had  been  committed,  I  would  send 
the  respondent  to  Jail  and  for  a  term  not 
less  than  three  months.  I  have  changed  my 
mind.  While  the  fact  that  respondent  did 
not  know  that  what  he  was  doing  was  a 
contempt  of  this  court  cannot  excuse  him, 
yet  It  may  be  taken  Into  consideration  in 
mitigation  of  sentence.  While  the  fact  that 
respondent  was  under  the  Influence  of  liquor 


cannot  excuse  him  (he  denies  that  he  was 
under  the  influence  of  liquor,  but  I  am  under 
the  impression  that  he  was  to  some  extent 
at  least;  I  cannot  conceive. of  the  man  com- 
mitting the  assault  that  he  did  if  he  had 
not  been,  to  some  extent,  under  the  influence 
of  liquor),  it  may  be  taken  into  consideration 
in  fixing  the  sentence.  There  Is  no  doubt 
but  that  respondent  was  laboring  under  a 
great  mental  strain.  Proceedings  had  been 
taken  in  tliia  court  which  had  the  effect  of 
completely  wiping  out  his  business,  an  un- 
precedented proceeding.  Hla  whole  business, 
his  whole  livelihood,  was  being,  by  the  act 
of  this  court,  as  he  thought,  arbitrarily 
taken  away  from  him.  I  have  also  taken 
Into  consideration  the  fact  that  he  has  two 
children,  I  think,  who  would  suffer  If  he 
were  sent  to  Jail,  and  the  fact  that  this  Is 
the  first  case  In  which  it  has  been  held  that 
an  offense  of  this  nature  is  a  oontenvt  It 
has  been  generally  assumed  that,  before  an 
act  of  this  nature  can  constitute  a  contempt, 
the  assault  and  battery  must  have  been  ac- 
tually committed  upon  one  who  Is  a  witness. 
I  hold  otherwise.  Under  all  the  drcum- 
stances,  I  will  sentence  respondent  to  pay 
a  fine  to  the  state  of  New  Jersey  in  the  sum 
of  $160  and  the  costs  of  this  proceeding, 
including  a  counsel  fee  to  counsel  for  the 
application  under  the  authority  of  the  case 
of  Hilton  V.  Hilton,  106  Atl.  65,  not  yet  re- 
ported. 

T  win  allow  counsel  fee  of  $100.  Respond- 
ent will  be  committed  to  the  common  Jail 
of  the  cotmty  of  Essex  until  he  shall  have 
paid  the  fine  and  costs.  I  will  withhold 
the  warrant  for  a  reasonable  length  of  time 
in  order  that  the  costs  may  be  taxed. 


ROTH  V.  ROTH.    (No.  45/95.) 

(Court  of  Chancery  of  New  Jersey.     Dec.  6, 
1918.) 

Ne  Exbax  ^=»13—Retur.v— Amendment. 

Chancer;  Act,  |  5,  and  Sheriff's  Act,  |  17, 
direct  that  sheriffs  and  officers  whose  duty  it  is 
to  make  a  return  of  any  writ  shall  put  their 
own  names  thereto,  and'  be  amerced  in  damaireg 
for  failure  to  so  do;  and,  where  a  constable 
serring  a  writ  of  ne  exeat  hag  made  such  re- 
turn, he  may  not,  more  than  a  year  later  and 
after  his  authority  has  expired,  tecnre  an  order 
permitting  amendment  by  changing  the  date  of 
service,  and  make  in  a  former  sheriffs  name  a 
return  the  truth  of  which  is  controverted. 

Suit  by  Reglna  Roth  against  Samuel  Roth, 
in  which  Thomas  Carey,  who,  as  constable, 
made  an  arrest  of  the  defendant,  Samuel 
Roth,  under  writ  of  ne  exeat,  applied  for 
leave  to  Indorse  upon  the  writ  a  true  and 
proper  return  of  service  of  said  writ,  and  in 
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connection  therewith  to  file  and  annex  to 
said  writ  an  affidavit  of  the  true  date  of 
service.    Application  denied. 

Samuel  Koestler,  of  Elizabeth,  tor  appli- 
cant. 

King  &  Vogt,  of  Morrlstown,  for  defend- 
ant. 

STEVENS,  V.  0.  This  Is  an  application 
for  leave  to  Indorse  upon  the  writ  of  ne 
exeat  issued,  served,  and  now  on  file  in  the 
clerk's  office  "a  true  and  proper  return  of 
service  of  said  writ,  and  In  connection  there- 
with to  file  and  annex  to  said  writ  an  affi- 
davit of  the  true  date  of  service." 

The  application  is  made,  not  on  behalf  of 
the  sherlft,  who  may  properly  make  it 
(Browning  v.  Flanagln,  22  N.  J.  Law,  567, 
Loewenthal  v.  Wagner,  68  N.  J.  Law,  214, 
62  Atl.  208),  but  by  Thomas  Carey,  a  con- 
stable, who  was  deputized  by  that  officer  to 
serve  the  writ  The  writ  bears  date  July 
7,  1917,  and  commands  the  sherUf,  in  the 
usual  form,  to  cause  the  defendant  to  give 
ball,  and,  in  case  of  refusal,  to  commit  him 
to  the  common  jail  of  his  county,  there  to  be 
kept  in  safe  custody,  etc.  The  arrest  was 
made  by  Carey,  and  the  defendant  was  com- 
mitted to  the  Morris  county  Jail.  The  only 
return  made,  if  return  It  can  be  called,  is 
Carey's  affidavit  Indorsed  on  the  ne  exeat, 
In  which  he  swears  that  on  the  8th  day  of 
July,  1917,  "he  served  the  writ  upon  Samuel 
Both  •  •  •  by  taking  the  body  of  the 
said  Samuel  Roth  and  delivering  him  to  the 
county  Jail  of  the  county  of  Morris."  In  his 
present  am>licatlon  Carey  swears  that  the 
date  of  service  was  July  7th  and  not  July 
8th.  At  the  time  the  writ  was  served,  W. 
H.  Thompson  was  sheriff;  at  the  present 
time  Edwin  W.  Orr  Is,  and  the  latter  not 
only  falls  to  Join  In  the  application,  but 
makes  an  affidavit  in  opposition. 

The  whole  controversy  centers  on  the  date 
of  arrest,  the  applicant's  contention  being 
that  It  was  made  on  Saturday  July  7th,  Just 
before  midnight,  and  the  defendant's  conten- 
tion being  that  It  was  made  on  Sunday  July 
8th,  Just  after  midnight.  The  materiality  of 
the  fact  one  way  or  the  other  lies  in  the 
circumstance  that  It  <nay  be  claimed  that  it 
is  illegal  to  execute  a  writ  of  ne  exeat  on 
Sunday. 

Section  6  of.  the  Chancery  Act  (Comp.  Stat 
411)  directs  the  sheriff  to  make  return  of 
all  writs:  and  section  17  of  the  Sheriff's 
Act  (Comp.  Stat  4843)  directs  "that  sher- 
iffs and  other  officers,  whose  duty  it  is  or 
shall  be  to  make  return  of  any  writ  or 
process,  shall  put  their  own  name  to  the  re- 
turn of  sudi  writ  or-  process,  •  •  •  and 
any  sheriff  or  other  officer,  who  shall  not 


sign  such  return  shall  be  amerced,  and  also 
answer  damages  to  the  party."  The  usual 
form  of  return  where  defendant  is  arrested 
and  falls  to  give  ball  (the  case  in  hand)  is: 

"I  certify  that  I  hav*  caused  the  within  nam- 
ed S.  K.  personally  to  come  before  me  and  he 
having  refused  to  give  the  ball  or  aecnrity  men- 
tioned in  the  within  writ,  I  have  his  body  in 
the  comm(»  Jail  of  the  county  of  M.  under  my 
custody." 

These  statutes  accord  with  the  practice  as 
stated  by  Danlell.    He  says: 

"The  sheriff,  after  be  has  executed  the  writ, 
ought  to  return  it,  indorsing  upon  it  a  proper 
return  of  what  he  has  done."  2  Danlell,  Cb. 
Pr.  1711. 

And,  eqDeaking  specifically  of  writs  of  ne 
exeat  he  says:  ' 

"All  processes,  against  any  person,  directed 
to  the  sheriff,  ought  to  be  duly  and  truly  execut- 
ed and  returned  into  the  courts  out  of  which 
they  issued,  and  all  returns,  although  made  by 
the  under  sheriff,  yet  must  be  made  in  the  name 
of  the  high  sheriff,  and  his  name  must  be  put 
thereto,  or  the  return  is  void."  Danicll,  Ch. 
Pr.  469. 

Tested  by  these  roles,  the  writ  in  question 
is  without  return.  It  has  indorsed  updn  it 
nothing  but  the  constable's  affidavit,  an  affi- 
davit which  might  serve  as  a  guide  to  the 
sheriff  for  making  the  appropriate  indorse- 
ment, but  which  does  not  state  all  that  the 
Indorsement  should  contain. 

Now,  as  has  been  said,  neither  the  es- 
sherlff,  Thompson,  nor  the  present  sheriff, 
Orr,  asks  permission  to  make  a  return.  The 
present  sheriff  was,  at  the  time  of  the  aiv 
rest  deputy  sheriff,  and  helped  to  make  it 
He  says  it  was  made  on  July  8th.  Of 
course  the  court  cannot  compel  him  to  make 
a  return  that  he  characterizes  as  false.  Ex- 
Sheriff  Thompson  api)ears  to  stand  passive 
in  the  matter.  He  does  not  ask  apythlng. 
I  know  of  no  authority  or  principle  which 
would  Justify  the  court,  after  the  lapse  of 
more  than  a  year,  and  long  after  all  au- 
thority conferred  upon  the  agent  Carey  had 
expired,  in  letting  Carey  make.  In  Thomp- 
son's name,  a  return  whose  truth  is  con- 
troverted, and  which,  if  it  should  be  ad- 
Judged  to  be  false,  might  subject  him  to  l^al 
liability. 

Carey  asks  permission,  not  only  to  indorse 
a  proper  return,  but  to  annex  to  the  writ 
now  on  file  an  affidavit  of  the  true  date  of 
service.  If  he  were  permitted  to  do  so,  the 
writ  would  contain  two  affidavits,  one  con- 
tradicting the  other,  and  neither  would  be 
a  return.  How  he  would  be  benefited  there- 
by is  not  obvious.  It  is  enough  to  say  that 
no  such  practice  edsts  or  ought  to  be  al- 
lowed. 
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AHEBN  T.  UTTL  et  aL    (N».  44/36S.) 

(Conrt  of  Chancery  of  New  Jersey.    Not.  22, 
1918.) 

1.  MOBTOAOEB   ^stlST—CBOPS. 

Emblements  are  covered  by  a  mortgage  niv 
til  severance,  but  belong  to  mortgagor  after- 
wards, onlesa  pledged  ezpreaaly  and  spedfically. 

2.  MoRTOAOES  ^s>133— Obops. 

A  provision  in  mortgage,  "together  with  all 
ind  singular  the  profits,  privileges,  and  advan- 
tages, with  the  appurtenances  to  the  same  be- 
longing, or  in  any  wise  appertaining,"  did  not 
giTe  a  mortgagee  a  lien  on  cropa  after  cutting. 

Foreclosare  proceedings  by  Jeremiah 
Ahem  against  John  Llttl  and  others.  On 
motion  for  directions  to  receiver.    Dlrecttons 

given. 

Ikimand  A.  Hayes  of  New  Brunswick,  for 
mortgagee. 

George  E.  Pace,  ot  East  Mlllsteon,  for 
jnortgagor. 

BACKES,  V.  C.  In  this  foreclosure  suit 
et  the  first  mortgage  on  a  farm  a  receiver 
was  appointed  to  take  the  growing  crops  of 
wheat  and  rye,  and  also  grain  then  cut  but 
cot  gathered.  The  farm  was  In  the  pos- 
session of  the  mortgagor  and  the  crops  were 
raised  by  him.  The  mortgaged  premises 
have  been  sold,  and  there  Is  a  large  defi- 
ciency on  the  second  mortgage.  The  holder 
of  this  mortgage  now  moves  that  the  re- 
ceiver be  directed  to  deliver  to  him  all  of 
tbe  crops  or  the  proceeds  thereof  when  sold. 

(1]  The  rule  Is  that  the  mortgagee  Is  en- 
titled to  the  standing  crops,  and  the  mort- 
gagor to  those  severed,  at  the  time  the  mort- 
gagee, or  the  receiver  in  his  stead,  takes 
possession,  or  when  possession  is  lawfully  de- 
manded by  the  mortgagee  and  refused.  The 
mortgagor,  until  foreclosure  or  possession 
taken  by  tbe  mortgagee.  Is  entitled  to  the 
emblements,  and,  when  they  are  severed,  has 
ao  absolute  right  to  them  without  any  lia- 
bility to  account  for  them.  They  are  cov- 
ered t^  the  mortgage  until  severance,  but 
belong  to  the  mortgagor  afterwards.  Jones 
on  Mortgages,  |  897. 

[2]  The  mortgagee,  however,  claims  that 
bis  mortgage  gives  blm  a  lien  on  tbe  cut 
crops,  and  lot  this  he  relies  upon  the  usual 
set  form,  in  print  type,  Immediately  follow- 
ing the  description  of  the  land,  viz.:  "To- 
gether with  all  and  singular  the  profits,  privi- 
leges, and  advantages,  with  the  appurtenanc- 
es to  the  same  belonging,  or  In  any  wise  ap- 
pertaining." 

To  entitle  a  mortgagee  to  the  emblements 
after  severance,  or  an  accounting  tor  their 
value,  they  must  be  pledged  expressly  and 
specifically.  WUtsle  on  Mortgage  Foreclo- 
sure, I  800.    Manifestly  tbe  formula  quoted 


does  not  Import  traCh  an  undertaking.  In 
legal  effect  the  terms  add  nothing  to  tbe 
mortgage  security.  They  mean  no  more  tban 
the  law  Implies  in  such  Instruments,  that, 
after  default  and  upon  entry,  only  the  grow- 
ing crops  pass  with  the  land.  Similar  provi- 
sions in  mortgages,  and  some  more  explicit, 
hare  frequently  been  the  subject  of  Judicial 
consideration.  Jones  on  Mortgages,  {  771. 
Mr.  Justice  Harlan,  speaking  for  tbe  United 
States  Supreme  Court  In  Freedman's  Saving 
Co.  V.  Shepherd,  127  U.  S.  494,  8  Sup.  Ct 
1260,  32  li.  EM.  163,  says  ot  them: 

"It  is,  of  course,  competent  for  the  parties 
to  provide  in  the  mortgage  for  the  payment  of 
rents  and  profits  to  the  mortgagee  while  the 
mortgagor  remains  in  possession.  But  -when  the 
mortgage  contains  no  Bu<di  provision,  and  'even 
where  the  income  is  expressly  pledged  as  se- 
curity for  the  mortgage  debt,  with  tbe  right 
in  the  mortgagee  to  take  possession  upon  the 
failure  of  the  mortgagor  to  perform  the  condi- 
tions of  the  mortgage,  the  general  rule  is  that 
the  mortgagee  is  not  entitled  to  the  rents  and 
profits  of  tbe  mortgaged  premises  until  he  takes 
actual  possession,  or  until  possession  is  taken, 
in  his  behalf,  by  a  receiver  (Teal  v.  Walker, 
111  U.  S.  242  [4  Sup.  Ct.  420,  28  !<.  Ed.  415]; 
Grant  v.  Phcenix  Life  Ins.  Co.,  121  U.  S.  105, 
117  [7  Sop.  Ct.  841,  80  L.  Ed.  906]);  or  un- 
til, in  proper  form,  he  demands  and  is  refused 
possession  (Dow  v.  Memphis  Railroad  Co.,  124 
U.  S.  652,  654  [8  Sup.  Ct  673,  31  L.  Ed.  665]). 
See,  also.  Sage  v.  Memphis  &  little  Rock  Rail- 
road Co.,  126  U.  S.  361  [8  Sup.  Ct.  887,  81  L. 
Ed.  694]." 

The  receiver  will  be  directed  to  deliver  the 
harvest  of  the  growing  crops  to  the  mort- 
gagee, and  those  that  were  cut  when  he  took 
possession  to  the  mortgagor. 


REED  ▼.  TIIiTON  et  ur.     (No.  42/730.) 

(Court  of  Chancery  of  New  Jersey.     Jan.  20, 
1919.) 

1.  Fbattduusnt     COnvetawces     *=»115(1)  — 
Pbzfebence  op  Dkbtob. 

A  creditor  has  the  right  to  procure  prefer- 
ment from  an  insolvent  debtor,  provided  it  be 
done  with  the  single  and  honest  purpose  to  col- 
lect or  procure  security  iqr  the  payment  of  the 
debt 

2.  Fraitdulbnt  Cortetances  «sall8(2),  280 
— Pkefebenoe  of  Debtob  Wife. 

The  right  of  a  creditor  to  procure  prefer- 
ment from  an  insolvent  debtor  obtains  in  the 
wife  of  the  debtor  to  the  same  extent  as  in 
any  other  creditor ;  but,  when  a  preference  to 
wife  is  attacked,  it  is  incumbent  upon  her  to 
show  the  correctness  of  her  claim  with  reasau- 
able  certainty. 

3.  Fbaudulent  Conveyances  ®=>280— Pbet- 
ebence  of  Debtob's  Wife. 

When  a  preference  by  an  insolvent  debtor  to 
his  wife  la  attacked,  she  must  establish,  not 
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only  that  ahe  had  a  separate  estate,  bat  abo 
the  sums  advanced  to  or  paid  oat  for  her  hus- 
band from  her  separate  estate. 

4.  Htjsbakd  and  Wife  «=»49%(6)— Pbeteb- 
ENCE  TO  Wife— Gift— Pbesumption. 

In  suit  questioning  preference  by  insolvent 
debtor  to  his  wife,  the  burden  was  not  on  her 
to  negative  the  claim  that  the  principal  of  her 
separate  estate  which  had  been  used  by  her  hus- 
band was  a  gift  by  her  to  him,  since  the  pre- 
sumption in  sbch  circumstances  is  against  a 
gift. 

5.  Fbaudulent     Conveyances     *=9ll8(2)— 
Pbefebence  to  Wife— Validitt. 

In  suit  to  set  aside  conveyance  of  realty 
made  by  judgment  debtor  to  his  wife  to  pay 
what  was  due  her,  relief  will  be  denied,  where 
there  is  no  evidence  of  gift  by  her,  and  it  ap- 
pears that  the  principal  of  her  separate  estate 
was  appropriated  by  her  husband  in  an  aggre- 
gate amount  in  excess  of  value  of  the  property 
conveyed,  and  that  he  has  repaid  nothing. 

Bill  by  Walter  T.  Reed,  executor  of  tbe  es- 
tate of  George  P.  Canning,  deceased,  against 
Charles  Tilton  and  wife.  Decree  dismissing 
bill  advised. 

Henry  W.  Lewis  and  William  M.  Cleven- 
ger,  both  of  Atlantic  City,  for  complainant. 

Durand,  Ivlns  &  Cart<m  and  Frank  Dn- 
rand,  all  of  Asbury  Park,  for  defendants. 


LBAMING,  V.  C.  Complainant,  as  a  Judg- 
ment creditor  of  defendant  Charles  Tilton, 
seeks  to  set  aside  a  deed  of  conveyance  of 
real  estate  made  by  the  Judgment  debtor  to 
his  wife.  The  conveyance  was  made  to  the 
wife,  through  an  Intermediary,  after  the  debt 
was  contracted.  Each  of  the  conveyances  re- 
cites one  dollar  as  its  consideratlmi.  The 
Judgment  debtor  has  no  other  property  of 
substantial  value. 

[1-4]  It  is  the  right  of  a  creditor  to  seek 
and  procure  preferment  from  an  Insolvent 
debtor,  providing  it  be  done  with  the  single 
and  honest  purpose  to  collect  or  procure  se- 
curity for  the  payment  of  the  debt.  Atlan- 
tic Refining  Co.  v.  Stokes,  77  N.  J.  Eq.  119, 
75  Atl.  445,  afDrmed  78  N.  J.  Eq.  301,  81  Atl. 
1132.  This  right  obtains  In  the  wife  of  a 
debtor  to  the  same  extent  as  in  any  other 
creditor;  but  a  preference  to  a  wife  of  the 
debtor  necessarily  excites  suspicion,  and 
when  attacked  it  la  Incumbent  on  the  wife  to 
show  the  correctness  of  her  claim  with  rea- 
sonable certainty.  She  must  establish  as  a 
fact,  not  only  that  she  had  a  separate  estate, 
but  also  the  sums  advanced  to  or  paid  out 
for  her  husband  from  her  separate  estate. 
Cramer  v.  Cale,  72  N.  J.  Eq.  210,  73  Atl.  813 ; 
Horton  v.  Bamford.  79  N.  J.  Eq.  356,  81  Atl. 


761.  Should  these  facts  be  established,  the 
further  burden  is  not  cast  upon  the  wife  to 
negative  the  claim  that  the  principal  of  her 
separate  estate  which  has  been  used  by  her 
husband  was  a  gift  by  her  to  him,  since  the 
presumption  in  such  circumstances  is  against 
a  gift  In  the  absence  of  evidence  of  gift, 
such  advancements  will  be  presumed  to  hare 
been  as  loans.  Adoue  t.  Spencer,  62  N.  J. 
Eq.  782,  49  AU.  10,  56  L.  R.  A.  817,  90  Am. 
St.  Rep.  484. 

[{]  In  the  present  case  the  evidence  ade- 
quately establishes  the  fact  that  the  wife 
of  the  judgment  debtor  enjoyed  a  separate 
estate,  and  that  from  time  to  time  over 
a  long  period  of  years  the  principal  of  the 
wife's  s^arate  estate  has  been  appropriated 
by  her  husband,  the  Judgment  debtor,  in  an 
aggregate  amount  in  excess  of  the  value  of 
the  property  here  in  question.  A  consider- 
able degree  of  uncertainty  exists  touching 
the  dates  and  amounts  of  some  of  the  ad- 
vances the  husband  is  claimed  to  have  re- 
ceived from  his  wife's  separate  estate;  but 
It  is  reasonably  clear  that  he  has  received 
more  than  the  value  of  the  property  here  in 
question  and  has  repaid  nothing  excepting  by 
that  conveyance.  Be  has  at  all  times  been 
the  dominant  character  and  has  appropriated 
his  wife's  funds  whenever  they  were  needed 
and  available,  and  has  at  no  time  considered 
her  rights  sufficiently  to  give  her  evidences  of 
his  ai^ropriations.  While  both  defendants 
testify  that  the  several  amounts  used  by  him 
were  as  loans  from  her  to  him  with  express  < 
promises  of  repayment,  I  incline  to  the  view 
that  his  attitude  has  been  more  nearly  that 
of  appropriation,  and  hers  that  of  mere  sub- 
mls^on;  but  no  direct  evidence  of  gifts  ex- 
ists, and  the  circumstances  do  not  impl.T 
gifts.  He  appropriated  her  property  to  bis 
own  use  and  should  have  returned  it  ions 
before  he  did.  In  such  circiunstances,  the 
language  used  in  Adoue  ▼.  Spencer,  supra,  is 
apposite: 

"If  it  is  clear  that  a  husband  has  taken  the 
principal   of   his   wife's   separate   estate,  with    I 
or  without  her  consent,  but  without  an  express    . 
gift   or  clearly  implied  intent  to  give,  equitv 
should  hold  it,  not  a  gift,  but  to  be  treated  in    I 
the  same  manner  as  the  money  or  property  of 
any  other  person,  taken  by  the  husband  oiMler 
like  circumstances,  would  be  treated." 


The  testimony  of  defendants  is  to  the  ef- 
fect that  the  conveyance  here  in  question  was 
made  to  pay  the  wife  what  was  due  to  her  as 
far  as  the  prtqjerty  would  go  to  pay  her.  No 
specific  amount  appears  to  have  been  agreed 
upon  as  a  credit  The  value  of  the  property 
being  plainly  less  than  the  amount  due.  no 
relief  can  be  afforded  complainant  herein- 

I  will  advise  a  decree  dismissing  the  bill. 
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ANDERSON  ▼.  BROAD  STREET  NAT. 

BANK,  TRENTON,  et  aL 

(No.  44/387.) 

(Coart  of  Chancery  of  New  Jersey.     Dec.  5, 
1918.) 

1.  iNBnsAifcx    ^s»587  —  LiFK    IiffluiAircB  •— 
Rights  ot  BEMEnoiART— AssiaNXKNT. 

An  insured  cannot  affect  rights  of  benefici- 
arjr  to  proceeds  by  assigning  policy,  although  he 
hu  reserved  right  to  change  beneficiary;  an 
lui^ment  not  complying  with  the  requirements 
for  effecting  a  change  of  benefidary. 

2.  InscBANCB  4=»587— Lax  Irbukanok— As> 

SIOKIIKHT  or  POUCT. 

"Assignment"  clause  in  life  policy  and  ref- 
erence to  assignments  in  "change  of  benefici- 
'  try"  danse  'held  not  to  reserve  dominion  over 
policy  in  insured  by  implication  so  as  to  give 
an  assignment  the  effect  of  a  change  of  benefici- 
ary. 

3.  Ck)STBACTB    *=»143— Construction— Duty 
or  OouBT. 

The  duty  ot  court  is  to  construe  instru- 
ments, not  to  make  them. 

Proceeding  by  Dona  Anderson  against  the 
Broad  Stz«et  National  Bank,  Trenton,  and 
anotberi  Decree  advised  In  favor  of  com- 
plainant 

Frederic  K.  Brace,  of  Trenton,  for  com- 
plainant. 

George  W.  Macpberson,  of  Trenton,  for  de- 
fendant bank. 

BACKES.  y.  0.  The  question  in  this  case 
l«:  Who  la  entitled  to  the  proceeds  of  life 
insurance  iwllcies,  the  beneficiary  named  in 
the  policies,  or  the  assignee  of  the  insured? 
The  proceeds  are  in  court.  The  facts,  stip- 
ulated by  counsel,  are: 

The  New  York  Life  Insurance  Company, 
at  tbe  instance  of  William  O.  Anderson,  is- 
saed  to  him  two  policies,  in  each  of  which 
It— 

"promises  to  pay  at  the  home  office  of  the  com- 
pany in  the  city  of  New  York,  upon  receipt  at 
laid  home  office  of  due  proof  of  the  death  of 
William  O.  Anderson,  herein  called  the  insured, 
fire  thousand  dollars,  less  any  indebtedness  here- 
on to  the  company  and  any  unpaid  portion  of 
the  premium  for  the  then  current  policy  year, 
to  Dona,  wife  of  the  insured,  beneficiary,  with 
right  of  revocation." 

Two  pertinent  clauses  of  the  policies  are: 

"Clumgt  of  BeM/lciory-— When  the  right  of 
revocation  has  been  reserved,  or  in  case  of  the 
death  of  any  bcmefidary  under  either  a  revoca- 
ble or  irrevocable  designation,  the  insured,  if 
there  be  no  existing  assignment  of  the  policy, 
made  as  herein  provided,  may,  while  the  policy 
ia  in  force,  designate  a  new  beneficiary  with  or 
without  reserving  right  of  revocation  by  filing 
written  notice  thereof  at  the  home  office  of  the 
company,  accompanisd  by  the  policy  for  suita- 


ble indorsement  thereon.  Such  change  shall 
take  effect  upon  the  indorsement  of  the  same 
on  the  policy  by  the  company.  If  any  benefici- 
ary shall  die  before  the  insured  the  interest  of 
such  beneficiary  shall  vest  in  the  insured." 

"A<«i0iMM»t.— Any  assignment  of  this  policy 
must  be  filed  with  the  company  at  its  home  of- 
fice. The  company  assumes  no  responsibility  as 
to  the  validity  of  any  assignment" 

Anderson  owned  and  operated  a  corpora- 
tion, and,  to  secure  for  It  a  line  of  discount 
to  the  amount  of  $10,000,  assigned  the  poli- 
cies to  the  bank,  as  security.  The  assign- 
ment was  filed  at  the  home  office  of  the 
company.  It  was  filled  out  on  a  blank  form 
of  assignment  famished  for  that  purpose  by 
the  insurance  company.  The  bank  advanced 
$8,800,  and  this  amount  was  unpaid  at  the 
time  of  Anderson's  death. 

[1]  The  bank's  claim  to  the  proceeds  is 
rested  upon  the  theory  that  the  Insured,  by 
reserving  the  right  of  revocation,  retained 
the  absolute  ownership  of  the  poUdes  and 
the  right  to  dispose  of  them  by  assignment, 
and  that  that  right  is  recognized  by  the 
clauses  above  stated.  On  the  other  hand, 
the  beneficiary,  admitting  that  the  insured 
had  the  power  to  deprive  her  of  her  Inter- 
est contends  that  her  rigjit  remains  undis- 
turbed because  the  power  was  not  exercised 
in  the  manner  provided  by  the  "Change 'of 
Benefidary"  clause;  that  the  assignment 
was  not  an  appointment  of  a  new  beneficiary 
under  this  provision :  and  that  the  bank  took 
by  it  only  the  increments  of  the  policies  and 
the  contingent  rights  of  the  Insured  if  he 
ontUved  the  beneficiary. 

Sullivan  V.  Maroney,  76  N.  J.  Eq.  104,  73 
AU.  842.  afilrmed  77  N.  J.  Eq.  566,  78  AU. 
ISO,  is,  in  Its  legal  aspect,  on  all  fours  with 
this  case,  and  is  controlling,  nnless  some  dif- 
ferentiating elements  demand  the  application 
of  other  principles.  In  that  case,  the  in- 
surance on  the  life  of  Mrs.  Cabill  was  pay- 
able to  her  children,  if  living,  and,  if  not 
then  to  her  personal  representatives.  The 
Insurance  was  effected  and  paid  for  by  the 
assignee  under  an  agreement  that  the  policy 
was  to  be  assigned  to  her  by  the  insured, 
wliich  was  done.  The  right  to  revoke  the 
beneficiaries  was  not,  in  terms,  reserved; 
but  the  policy  afforded  that  privilege  and 
provided  for  assignments  by  clauses  substan- 
tially like  those  above  quoted.  There,  as 
here,  the  right  of  the  beneficiaries  was  condi- 
tional and  defeasible.  Cooley's  Briefs  on  the 
Law  of  Insurance,  375S.  Vice  Chancellor 
Garrison,  in  awarding  the  proceeds  to  the 
beneficiaries,  rested  his  decision  upon  well- 
established  principles,  viz. :  That  in  an  ordi- 
nary life  policy  the  interest  of  the  benefi- 
ciary Is  vested  and  cannot  be  divested  with- 
out his  consent;  that  where  a  policy  re- 
serves the  right  to  the  insured  to  change 
the  beneficiary  and  prescribes  the  method. 
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tbe  Interest  of  tbe  named  beneficiary  can  be 
defeated  only  by  pursuing  tbat  method ;  and 
tbat  an  assignment  ot  tbe  policy  by  tbe  in- 
sured Is  not  a  compliance  with  the  require- 
ments for  effecting  a  change  of  beneficiary 
and  does  not  accomplish  that  result.  The  as- 
signment was  featured  and  given  prominence 
as  operating  only  upon  the  contingent  inter- 
est of  the  Insured,  and  not  upon  that  of  the 
beneficiaries,  and  the  reviewing  court  regard- 
ed this  as  decisive  of  tbe  case,  quoting  from 
tbe  opinion  below: 

"There  were,  therefore,  always  two  sets  of  itt- 
terests  in  tliis  policy— the  beneficiaries  (who 
would  get  the  money  if  they  were  living  at  the 
death  of  the  insured),  and  the  representatives 
of  tbe  insured  (to  whom  the  money  would  come 
if  the  ifisured  outlived  the  beneficiaries).  Each 
of  these  interests  was  undoubtedly  subject 
to  assignment.  Neither  one  could,  in  my  view, 
assign  anything  excepting  that  which  would 
come  to  that  one;  and  the  assignment  of  nei- 
ther coald  possibly  impinge  upon  the  rights  of 
the  other.  In  other  words,  the  beneficiaries,  if 
of  age,  could  undoubtedly  assign  their  interests, 
under  the  policy,  and  the  insured  could  undoubt- 
edly, as  against  her  estate,  and  so  as  to  bind 
it,  assign  tbat  interest — ^L  e.,  the  interest  which 
would  come  to  her  estate." 

In  tbe  present  case  there  were  two  such 
interests.  In  tbe  case  cited  tbe  contingent 
Interest  of  the  Insured  was  payable  to  her 
personal  representative,  while  here  the  pol- 
icies provided  "for  payment  to  the  insured  if 
the  benefldary  predeceased  him.  The  Court 
of  Appeals  noted  tbe  fact  tbat  tbe  assign- 
ment was  writtm  on  a  form  Issued  by  tbe 
company,  as  was  the  case  here,  and  was 
"manifestly  drawn  to  comply,  not  with  the 
■provlsloDS  of  the  policy  for  change  of  benefi- 
ciary, but  with  those  relating  to  assignment, 
properly  so  called,"  and  agreed  with  the  Vice 
Chancellor  that — 

"This  paper  mnst  be  treated  as  an  assign- 
ment and  -is  not  available  to  effect  a  change  of 
beneficiary." 

It  furthermore  declared  tbat — 

"If  it  had  been  intended  to  work  a  change  of 
beneficiary,  the  method  of  doing  so  was  clearly 
pointed  out  and  should  have  been  followed.  The 
paper  tbat  was  executed  being  not  a  change  of 
beneficiary  but  an  assignment,  and  by  its  very 
terms  conveying  only  the  right,  title,  and  in- 
terest of  Mrs.  Cahill,  is  conclusive  of  tbe  in- 
tent of  the  parties  and  should  not  be  extended 
by  construction." 

Tbe  court's  remark,  that  it  agreed  with  the 
Vice  Chancellor  "that  as  a  general  rule  tbe 
interest  of  a  beneficiary  is  vested  and  cannot 
be  divested  by  an  assignment  of  the  policy  by 
tbe  assured,"  suggests  a  reservation  tbat 
caused  tne  to  pause  and  to  consider  whether 
such  an  assignment  would  divest  the  inter- 
est of  a  beneficiary  tliat  la  conditional  only. 
After  a  careful  examination  of  the  anthor- 
ities,  I  am  of  tbe  opinion  tbat  whether  the 


Interest  be  regarded  as  vested  and  defeasi- 
ble, contingent,  a  mere  expectancy,  or  what- 
ever tbe  characterization  may  be,  if  the  pol- 
icy stipulates  tbe  course  by  which  the  bene- 
ficiary's interest  Is  to  be  nullified,  be  can- 
not be  deprived  of  bis  right  unless  the  pre- 
scribed mode  for  its  destruction  is  followed, 
and  that  an  assignment  by  the  assured  bad 
not  that  effect.  Tbe  judgment  in  tbe  Sul- 
livan Case  rests  as  securely  on  this  as  It 
does  on  the  ground  that  the  assignment  by 
Mrs.  Cahill  appertained  only  to  her  title.  The 
latest  authority  upon  tills  phase  of  the  law 
of  insurance,  brought  to  my  attention,  Is 
Johnson  t.  New  York  Life  Insurance  Co.,  5& 
Colo.  1T8,  138  Pac.  414,  L.  R.  A.  19ieA,  868. 
The  cases  are  gathered  in  tbe  opinion  and 
the  editor's  note. 

Tbe  text  in  14  R.  C.  L.  1 171,  tbat  "It  would 
seem  clear  tbat  the  Insured  may  assign  the 
policy  where  be  has  reserved  the  right  to 
change  the  beneficiary,"  is  not  supported  by 
tbe  note  nor  tbe  cases  cited.  In  the  two 
Kentucky  cases  referred  to,  tbe  insured  re- 
served the  right  to  assign  the  policy  as  well 
as  to  change  the  beneficiary. 

The  doctrine  of  the  text-books  and  deci- 
sions, that  tbe  insured  retains  control  of  tbe 
policy  and  may  dispose  of  it  at  will,  where 
the  right  to  change  the  benefldary  is  re- 
served, will  be  found,  upon  an  examination 
of  the  cases,  to  be  subject  to  the  qualification 
that  the  power  may  be  exercised  within  the 
prescribed  limits  of  the  contract,  only.  Tne 
extent  of  this  power  is  perhaps  best  illustrat- 
ed by  the  rule  defining  the  beneficiary's  in- 
terest in  such  circumstances,  as  laid  down 
in  the  note  and  cases  referred  to  in  14  B. 
C.  L.  i  171,  thus: 

"Where,  however,  the  right  to  change  the  ben- 
eficiary is  reserved  by  the  terms  of  the  policy 
to  tbe  insured,  the  beneficiary  takes  subject  to 
this  provision,  and  his  title  to  the  policy  ma^ 
be  defeated  'by  the  terms  of  the  contract  nam- 
ing bim  a  beneficiary.  It  is  a  condition  of  the 
contract,  and  bis  right  is  therefore  subject 
to  it'" 

The  bank  calls  attention  to  the  fact  tbat, 
in  the  assignment  of  the  policy  in  tbe  Sul- 
livan Case,  tbe  assignment  was  of  the  right, 
title,  and,  interest  of  the  insured,  while  here 
the  polid'es  were  assigned.  I  can  observe  no 
distinction  in  legal  effect.  In  either  case  tbe 
assignor  assigned  only  that  which  be  pos- 
sessed. 

Tbe  point  is  also  made  that,  in  the  policies 
with  which  we  are  dealbig,  the  right  of  revo- 
cation was  expressly  reserved ;  whereas,  in 
the  dted  case  the  "Change  of  Benefidarr" 
clause  was  stipulated  as  a  privilege  Tbe 
formal  reservation  does  not,  in  my  opinion, 
enlarge  the  Insured's  control  over  the  pol- 
icy. Rather,  it  limita  the  privilege  and  form* 
one  of  the  conditions  under  which  the  rigbt 
to  change  the  benefidary  may  be  exercised  la 
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tbe  manner  provided  by  "Cbaxtge  of  Benefl' 
clary"  daase. 

[2]  And  80  as  to  the  "Asstgnment"  clause 
and  tbe  reference  to  assigfninents  In  tbe 
*<niange  of  Beneficiary"  clause.  They  do  not 
l»y  Implication  reserve  dominion  over  the 
policy  In  the  Insured.  The  former  compre- 
hends only  snch  assignments  as  either  the 
Insured  or  the  benefldary  may  make  of  th^r 
respective  Interests.  In  tbe  latter,  the  refer- 
ence to  assignments  means  simply  that,  when 
thwe  Is  an  ontstandlng  one  by  the  Insured, 
his  right  to  revoke  Is  not  to  be  exercised 
wltliout  the  assent  of  tbe  assignee.  In  oth- 
er words,  be  Is  not  permitted  to  substitute 
one  or  more  beneficiaries  whose  expectancy 
of  life  Is  better  than  the  named  beneficiary, 
to  the  detriment  of  the  assignee,  without  his 
consent.  Circumstances  have  persuaded 
courts  to  variously  Interpret  the  condition 
of  tbe  clause  "if  there  be  no  existing  as- 
dgmnent  of  the  policy,"  but  I  can  attribute 
to  it.  In  tbis  case,  no  other  function. 

[1]  I  am  unable  to  distinguish  this  case 
from  that  of  Sullivan  v.  Maroney,  in  princi- 
ple; and  am  therefore  authorltattvely  bound 
to  advise  a  decree  In  favor  of  the  complain- 
ant. This  result  does  not  effectuate  the  In- 
tention of  tbe  parties  to  the  assignment 
whose  obvious  purpose  was,  as  it  was  in  tbe 
Sullivan  Case,  to  transfer  tbe  entire  prop- 
erty In  the  policy.  But  It  must  be  borne  In 
mind  that  the  relations  of  the  parties  to  the 
policies  are  purely  contractual  and  alterable 
only  according  to  their  terms,  and,  as  the 
available  means  for  ^ectuating  the  inten- 
tion were  not  employed.  It  Is  not  within  the 
power  of  the  court  to  supply  the  deficiency. 
The  duty  of  the  court  Is  to  construe  instru- 
ments, not  to  make  them. 

The  ca^e  of  Mutual  Ben.  Ufe  Insurance 
Co.  V.  Swett,  In  the  United  States  arcult 
Court  of  Appeals,  reported  In  222  Fed.  200, 
137  C.  C.  A.  640.  Ann.  Cas.  1917B,  298,  Is 
strongly  urged  by  the  bank  as  supporting  its 
position,  and  to  which  I  will  briefly  refer. 
The  wife  was  the  beneficiary,  and  the  bank 
held  the  policy  by  assignment  to  secure  money 
loaned  to  the  Insured.  Tbe  wife  Joined  her 
husband  in  the  assignment,  and  tbe  question 
of  Its  oflSce  and  efiScacy  came  before  the 
conrt,  in  the  dispute  over  the  fund,  on  the 
effort  of  the  wife  to  avoid  the  assignment  on 
tbe  grounds  that  as  to  her  It  was  without 
consideration,  and  that  she  was  a  surety 
only,  and  that  the  lien  acquired  by  it  was  re- 
leased by  extensions  of  time,  without  her 
consent,  of  the  notes  which  It  was  given  to 
secure.  The  statement  of  facts  discloses 
that  the  policy  by  Its  terms  was  assignable, 
and  also  that  it  reserved  to  the  Insured  the 
right  to  change  the  beneficiary.  The  court 
In  sweeping  aside  the  contentions  declared 
that  as  the  ownership  of  the  policy  was  in 
tbe  insured  and  the  absolute  right  to  assign 


it  was  lodged  In  him,  and  as  tbe  wife's  in- 
terest was  Indioate,  a  mere  expectancy,  she 
parted  with  nothing  of  appreciable  value  en- 
titling her  to  a  consideration,  and  that  she 
did  not  become  surety  for  her  husband  be- 
cause she  had  nothing  to  pledge.  The  for- 
mula reserving  the  power  of  disposition  to 
the  Insured  does  not  appear,  but  that  it  was 
something  apart  from  the  right  to  change 
tbe  t)aieflclary,  and  Independent  of  it,  seems 
clear  from  the  opinion,  an  opinion  in  entire 
accord  with  well-established  doctrines,  and  is 
emphasized  by  what  the  court  said  in  declin- 
ing to  determine  whether  tbe  assignment 
amounted  to  a  change  of  beneficiary: 

"Tbe  assignment  of  a  policy  and  a  change  of 
beneficiary  are  not  the  same,  but  different, 
things.  An  assignment  is  the  transfer  by  one 
of  his  rigbt  or  interest  in  property  to  another. 
It  rests  upon  contract,  and,  generally  speaking, 
the  delivery  of  the  thing  assigned  is  necessary  to 
its  validity.  The  power  to  change  the  benefici- 
ary is  the  power  to  appoint.  The  power  of  ap- 
pointment must  be  exercised  in  the  manner 
agreed  upon  in  the  contract  of  insarance.  Ni- 
black.  Benefit  Societies  &  Ace.  Ins.  (2d  BM.) 
{  173.  Swett  made  an  assignment  of  the  policy. 
He  did  not  exercise  or  attempt  to  exercise  the 
power  to  appoint  another  beneficiary." 


CHICAGO  TITLE  &  TRUST  CO.  et  al.  v. 
YOUNG'S  EX'RS  et  al.    (No.  37/669.) 

(Court  of  Chancery  of  New  Jersey.     Jan.  9, 
1919.) 

1.  COKPOBATIONS  ^=>263(2)— ASSESSUENT  ON 
StoCKUOLDEBS  —  JUBISDICTION  —  FOREIGN 
GOBPOBATION. 

An  action  to  make  assessment  on  behalf  of 
creditors  upon  the  holders  of  stock  of  an  Illi- 
nois corporation  must  be  brought  in  Illinois, 
and  Chancery  Court  of  New  Jersey  has  no  juris- 
diction where  corporation  has  no  assets,  no 
agent,  and  apparently  no  creditors  in  New 
Jersey,  and  is  not  doing  and  has  never  done  any 
business  there. 

2.  CoBPOBATtONS  4=9263(2)  —  Assessments — 
Bquitt  Jubisdiotion. 

.'Vfter  suit  for  an  accounting  of  the  assets 
and  liabilities  of  an  Illinois  corporation  has  been 
conducted  to  a  finish  in  tbe  state  of  Illinois,  and 
the  assessment  of  stodcholders  thereon  ordered, 
to  which  proceeding  all  stockholders  wherever 
resident  are  privy,  and  by  which  they  are  bound, 
then  for  the  first  time  action  can  be  maintained 
in  a  conrt  of  competent  jurisdiction  in  New 
Jersey  to  enforce  the  assessments  against  the 
executors  of  a  former  stockholder. 

Bill  by  the  Chicago  Title  &  Trust  Company 
and  another  against  the  executors  of  Edward 
F.  C.  Toung  and  another.  Decree  dismissing 
bill  advised.  , 

Henry  W.  Runyon  and  Walter  L.  McDer- 
mott,  both  of  Jersey  City,  and  Warren  B. 
Wilson,  of  Chicago,  111.,  tor  complainants. 
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E^wbi  F.  Smith,  of  Jersey  City,  Foreman, 
Robertson  ft  Blmnrosen  and  David  Blnmros- 
en,  all  of  Cbicago,  111.,  and  Jotm  W.  Griggs, 
of  Paters<Hi,  for  defendants. 

STEVENSON,  V.  C.  The  bill  alleges  that 
the  complainants  are  creditors  of  the  defend- 
ant tlie  United  Telegraph,  Telephone  &  Elec- 
tric Company,  hereinafter  referred  to  as  the 
"United  Company."  The  complainant,  the 
Chicago  ^ntle  &  Trust  Company,  hereinafter 
referred  to  as  the  "Title  Company,"  as  trus- 
tee held  a  mortgage  of  the  United  Company 
to  secure  an  issue  of  bonds  of  the  last-nam- 
ed company  amounting  to  a  million  dollars. 
The  -  complainant  Logan  holds  40  of  these 
bonds. 

In  the  year  1904,  the  Title  Company  filed 
a  bill  to  foreclose  its  mortgage  in  the  supe- 
itor  court  to  Cook  county,  in  the  state  of  Illi- 
nois, where  both  mortgagor  and  mortgagee 
were  domiciled,  and  the  result  was  a  decree 
for  the  sale  of  the  mortgaged  assets  which 
wag  entered  cm  January  20,  1013.  On  April 
30,  1913,  in  the  same  cause,  in.  accordance 
with  the  Illinois  practice,  a  decree  for  defi- 
ciency was  entered;  the  amount  of  the  de- 
ficiency being  $66,148.26.  The  Illinois  court 
was  enabled  to  grant  this  money  decree  in 
the  foreclosure  suit  in  favor  of  the  mort- 
gagee, who  was  a  mere  trustee,  by  virtue  of 
an  express  cavenaut  In  the  mortgage  by 
which  the  United  Company,  the  mortgagor, 
covenanted  with  the  Title  Company,  the 
mortgagee,  that  it  (the  United  Company) 
would  "duly  pay  or  cause  to  be  paid  the  said 
bonds  •  •  •  according  to  the  tenor  and 
effect"  thereof.  Upon  this  decree  for  defi- 
ciency an  execution  was  forthwith  issued 
from  the  Illinois  court  and  was  returned 
wholly  unsatisfied. 

The  standing  of  the  complainant  Logan  as 
a  creditor  of  the  United  Company  and  co- 
complalnant  in  this  cause  is  altogether  dif- 
ferent from  that  of  the  Title  Company.  The 
c-omplalnant  Logan  stands  upon  rights  which 
he  holds  on  his  own  behalf  as  a  legal  creditor 
of  the  United  Ck>mpany  under  the  bonds  of 
the  company  which  he  owns  and  which  are 
still  to  a  very  large  extent  unpaid. 

I  am  not  certain  that  I  understand  the  re- 
lation of  the  decree  of  the  Title  Company 
to  the  apparently  Independently  asserted 
claim  of  Mr.  Logan  on  his  bonds.  There 
seems  to  be  at  least  a  suggestion  that  when 
the  Title  Company,  under  the  Illinois  law 
and  practice,  took  its  deficiency  decree  em- 
bracing the  entire  unpaid  amount  due  on  the 
bonds  which  the  mortgage  was  given  to  se- 
cure, a  merger  of  some  sort  was  thereby  ef- 
fected, or,  in  other  words,  that  the  claim  of 
the  complainant  Logan  became  a  part  of  the 
decree  of  his  trustee,  the  Title  Company. 
This  matter,  however,  was  not  referred  to  In 
the  argument  or  briefs  and  need  not  be  con- 
sidered. 


The  bill  of  complaint  is  filed,  I  fhinV,  after 
the  model  prescribed  by  the  Court  of  Errors 
and  Appeals  in  the  case  of  Wetherbee  v.  Bald- 
er, 35  N.  J.  En.  50L  It  charges  that  the  Unit- 
ed Company  in  the  year  1894  or  1805  made  a 
fraudulent  overissue  of  stock  for  property 
purchased,  which  property  in  fact  was  not 
worth  a  fractional  part  of  the  amount  of 
stock  so  issued.  The  bill  also  charges  that 
in  the  year  1902  the  late  Edward  F.  C. 
Young,  the  defendant's  testator,  acquired  the 
whole  of  this  Issue  of  stock  ((1,000,000  par 
value),  with  perhaps  the  exception  of  a  few 
qualifying  shares,  with  full  notice  of  the 
overvaluation  and  accompanying  fraud. 

If  we  assume  for  present  purposes  that 
there  was  in  fact  a  gross  overvaluation  of 
the  property  for  which  this  million  dollars  in 
stock  was  Issued,  tixete  are  strong  indica- 
tions in  the  evidence  that  Mr.  Young  acquir- 
ed the  company  in  good  faith  expecting  to 
take  care  of  its  obligations,  and  that  in  fact 
he  was  deceived  by  fraudulent  represents-  I 
tions  into  paying  for  the  property  which  be  ' 
acquired  10  or  20  times  its  value.  After 
financing  for  a  few  years  this  United  Com- 
pany, which  was  a  telephone  and  telegra{th 
company,  undertaking  to  operate  in  one  of 
the  suburbs  of  the  city  of  Chicago,  Mr.  Xoong 
apparently  gave  up  the  project  as  hopeless, 
transferred  his  stock,  as  bis  executors  al- 
lege, to  some  person  unknown,  and  about  five 
years  after  his  death  all  the  assets  wbidi 
he  had  acquired  through  his  ownership  of  | 
the  stock  were  sold  in  the  foreclosure  salt 
above  m«itloned  for  $3,500. 

The  defendant  the  United  Company,  this 
Illinois  corporation,  although  made  a  defend- 
ant in  the  bill  has  not  been  brought  within 
the  Jurisdiction  of  the  court  by  service  of 
process,  nor  does  it  ai%)ear  that  legal  or  other 
notice  of  the  suit  has  been  given  to  this  com- 
pany, or  that  the  company  has  in  any  way 
been  Invited  voluntarily  to  apiiear  and  de- 
fend. In  the  absence  of  a  voluntary  ap- 
pearance, I  understand  that  counsel  agree 
that  no  decree  in  the  cause  would  be  binding 
upon  the  United  Company,  and  that  there- 
fore no  decree  can  properly  be  entered  against 
it  The  United  Company  has  no  assets  in 
New  Jersey  and,  so  far  as  am)ear8,  never 
came  into  the  state  to  do  business  even  in  a 
single  instance.  Tiie  complainant  tlie  Title 
Company,  likewise,  is  an  Illinois  corporatlan 
doing  business  in  lUlnois,  and,  leaving  this 
present  suit  out  of  view,  has  done  no  busi- 
ness and  has  no  assets  in  the  state  of  Ne^T 
Jersey. 

The  other  complainant,  Mr.  Logan,  Is  de- 
scribed in  the  bill  as  being  a  resident  of  the 
city  of  Chicago.  In  his  case,  also,  it  atqiears 
to  be  true  that,  leaving  out  of  view  this  pres- 
ent suit,  he  has  never  had  any  assets  or 
done  any  business  in  the  state  of  New  Jersey. 

The  bill  is  filed  on  bdialf  of  all  the  credi- 
tors of  the  United  Company,  and  it  under- 
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takes  to  accompUsh  the  objects  appropriate 
to  such  an  equitable  action  in  New  Jersey  ac- 
cordlii£  to  the  views  and  doctrines  set  forth 
in  the  opinion  of  the  Court  of  l£rrors  and 
Appeals  in  Wetherbee  v.  Baker,  supra.  The 
bill  prays  that  an  accounting  be  taken  under 
the  direction  of  the  Court  of  Ctiancery  of 
Xew  Jersey  of  the  amounts  due  to  the  com- 
plainants, and  of  any  amounts  due  to  any 
other  creditors  of  the  United*  Company,  and 
that  an  accounting  also  be  taken  of  the 
amounts  remaining  unpaid  of  the  subscrip- 
tions to  the  capital  stock  of  the  United  Com- 
pany, and  of  the  amount  of  property  or  as- 
sets received  by  any  of  the  defendants  from 
the  estate  of  Mr.  Young  and  undistributed, 
and  that  the  defendant  executors  be  decreed 
to  pay  to  the  complainants  the  amounts  of 
their  said  claims,  and  to  such  other  creditors, 
on  behalf  of  whom  this  suit  is  prosecuted,  as 
may  establish  their  claims,  the  amouiLts  due 
them  respectively.  The  bill  assumes  that 
not  only  will  the  Court  of  Chancery  of  New 
Jersey  make  an  assessment  upon  the  stock 
alleged  to  be  held  by  the  Young  estate,  but 
will  in  the  same  suit  make  a  decree  for  the 
payment  of  such  assessment,  either  directly 
to  the  complainants  and  any  other  creditors 
who  may  establish  their  claimii,  or  to  a  re- 
ceiver hereafter   to  be   appointed. 

A  large  number  of  defenses  have  been  In- 
terposed, among  which  are  these: 

That  all  the  subscriptions  were  made  in 
good  faith. 

That  all  the  capital  stock  issued  was  fully 
paid  for  in  money  or  in  property. 

That  there  is  no  proof  of  any  overvalua- 
tion. 

That,  if  there  was  a  fraudulent  overvalua- 
tion, Mr.  Young  had  no  notice  of  it 

That  the  certificates  purchased  by  Mr. 
Tonng  were  stamped,  "Full  paid  and  nonas- 
sessable," and  that  he  had  no  notice  that  this 
statement  was  not  true. 

That  Mr.  Young  was  a  purchaser  in  good 
faith  and  without  notice,  and  that  under  the 
laws  of  Illinois  he  was  free  from  any  claim 
from  liability,  etc,  by  reason  of  any  over- 
valnatlon. 

That  under  the  laws  of  Illinois  and  the 
decisions  of  the  Supreme  Court  of  that  state, 
Mr.  Young  aa  transferee  and  assignee  of  the 
stock,  received  the  same  free  from  any  lia- 
bility to  the  United  Company  for  any  alleged 
unpaid  subscriptions  thereon,  for  the  reason 
that  under'  said  laws  the  acceptance  by  the 
United  Company  of  the  said  property  in 
consideration  of  the  issue  of  Its  said  stock 
was,  as  between  the  said  corporation  and  the 
subscribers  to  whom  said  stock  was  issued 
and  all  subsequent  transferees  thereof!,  a 
valid   and  binding  contract. 

That  the  suit  is  brought  to  enforce  a  stat- 
utory liability  under  section  25  of  chapter 
32  of  Hurd's  Revised  Statutes  of  the  State  of 
Illinois,  and  that  the  Illinois  statute  of  limi- 


tations (section  15  of  chapter  83  of  Hard's 
Eevised  Statutes)  as  well  as  the  New  Jersey 
statute  of  limitations  is  a  bar. 

That  the  suit  is  based  upon  an  alleged 
liability  of  the  Young  estate  created  by  and 
arising  from  k  statute  of  a  foreign  state,  that 
the  United  Company  was  a  foreign  corpora- 
tion which  never  has  had  any  place  of  busi- 
ness or  representative  or  agent,  or  any  as- 
sets In  New  Jersey,  and  has  never  transacted 
any  business  in  New  Jersey,  and  that  under 
the  provisions  of  chapter  50,  {  2,  of  the  Laws 
of  1897  (P.  L.  18»7,  p.  125  [2  Oomp.  St.  1910, 
p.  1656,  !  94b]),  the  Court  of  Chancery  of 
New  Jersey  is  without  Jurisdiction  of  the 
cause. 

That  under  the  last-mentioned  New  Jersey 
statute  all  of  the  creditors  are  indlq;)ensable 
parties  to  the  suit,  and  that  the  complain- 
ants failed  to  join  as  defendants  a  number 
of  creditors. 

That  the  Illinois  statute  (section  8,  c.  S2, 
of  Hurd's  Revised  Statutes)  iH-ovidee  an  ex- 
clusive remedy  for  the  enforcement  against 
the  defendant  executors  of  their  liability  un- 
der the  Illinois  statutes,  and  that  no  suit  to 
enforce  that  liability  can  be  maintained  In 
New  Jersey  by  reason  of  the  provisions  of 
the  New  Jersey  statute  of  1897.  above  cited. 

That  the  action  is  barred  by  laches  as  well 
as  by  the  statute  of  limitations,  because  no 
suit  was  brought  by  complainants  or  either 
of  them  to  enforce  the  payment,  etc.,  untU 
ten  years  after  the  alleged  right  of  action 
accrued  and  became  enforceable. 

That  all  the  holders  of  the  bonds  for  the 
payment  of  which  the  Title  Company  recov- 
ered its  decree  are  estopped  from  complain- 
ing of  the  manner  and  method  by  which  the 
capital  stock  of  the  United  Company  was 
paid  for,  because  the  said  holders  all  had 
actual  notice  of  all  the  facta 

That  the  Court  of  Chancery  of  New  Jersey 
is  without  Jurisdiction  because  no  Judgment 
or  decree  for  the  alleged  cause  of  action  has 
been  recovered  or  entered  la  the  state  of 
New  Jersey. 

Tliat  the  Court  of  Chancery  of  New  Jersey 
is  without  Jurisdiction  because  it  does  not 
appear  by  the  bill  that  the  complainants 
have  exhausted  their  remedy  at  law  within 
the  state  of  New  Jersey. 

That  the  Court  of  Chancery  of  New  Jer- 
sey is  without  Jurisdiction  oecause  of  the 
nonjoinder  as  parties  defendant  of  all  the 
parties  who  at  various  times  held  the  stock 
which  was  afterwards  transferred  to  Mr. 
Young. 

The  foregoing  enumeration  of  the  principal 
contentions  of  the  parties  in  this  cause  may 
not  be  exhaustive,  and  in  some  details  may 
not  be  entirely  accurate.  The  enumeration 
wiU  serve,  however,  to  indicate  the  variety 
ond  complexity  of  the  propositions  which 
were  the  subject  of  protracted  oral  argument 
and  of  voluminous  briefs.    A  large  part  of 
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the  argument  waa  occupied  with  tbe  con- 
struction and  application  of  the  above-stated 
statutes  of  the  state  of  Illinois,  concerning 
which  some  important  questions  were  raised 
and  d^ated. 

[1]  After  the  cause  bad  been/ argued  and 
tbe  court  was  engaged  in  the  preparation 
of  an  opinion,  the  attention  of  counsel  was 
called  by  the  court  to  the  case  of  McDermott 
V.  Woodhouse,  87  N.  J.  Bq.  615,  101  Atl.  375, 
which  was  decided  by  the  Court  of  Errors 
and  Appeals  after  the  argument  and  had 
escaped  the  attention  of  this  court  at  the 
time  of  its  publication.  An  opportunity  was 
given  to  partly  reargue  the  case  or  to  submit 
briefs  upon  the  question  whether,  under  the 
controlling  authority  of  this  recent  decision 
of  our  court  of  last  resort,  the  Court  of 
Chancery  had  any  jurisdiction  to  make  an 
assessment  on  behalf  of  the  creditors  upon 
the  tiolders  of  stock  in  a  foreign  corpora- 
tion which  was  not  doing,  and  never  had 
done,  any  business  in  the  state  of  New  Jer- 
sey, had  no  assets,  no  agent  and  apparently 
had  no  creditors  in  this  state,  and  did  not 
voluntarily  appear  in  the  suit. 

After  receiving  briefs  on  the  above-stated 
question  from  each  side  of  this  controversy, 
and  duly  considering  the  same,  I  have  reach- 
ed tbe  conclusion  that  to  hold  ttiat  the  Court 
of  Chancery  of  New  Jersey  has  Jurisdiction 
of  this  action  would  be  in  effect  to  under- 
take to  overrule  a  unanimous  decision  of  the 
Court  of  E<rrors  and  Appeals.  Accepting  the 
view  stt  forth  by  Vice  Chancellor  Lane  in 
Atwater  v.  BaskerviUe,  104  Atl.  810,  that 
the  statement  contained  in  the  opinion  of 
Mr.  Justice  Swayze  for  the  Court  of  Errors 
and  Appeals  in  the  McDermott  Case,  to  the 
effect  that  the  New  Jersey  Court  of  Chancery 
has  no  jurisdiction  to  apxwlnt  an  Insolvency 
recover,  1.  e.  the  statutory  receiver,  of  a 
foreign  corporation  having  assets  and  doing 
business  in  the  state  of  New  Jersey,  was  a 
dictum  which  did  not  overrule  many  prior 
decisions  of  the  Court  of  Chancery  in  which 
such  jurisdiction  had  been  asserted,  it  still 
remains  that  this  authoritative  decision  of 
our  court  of  last  resort  established  the  propo- 
sition that  an  action  to  make  an  assessment 
for  the  benefit  of  creditors  upon  holders  of 
unpaid  stock  in  a  foreign  corporation  cannot 
I>e  maintained  in  New  Jersey,  but  must  be 
brought  in  a  court  of  the  domicile  of  the 
corporation.    The  conclusion  Is  stated  that — 

"The  propriety  and  amount  of  an  assessment 
to  pay  creditors  are  internal  affairs  of  the  cor- 
poration with  which  the  courts  of  another  Juris- 
diction will  not  intermeddle." 

C(Hiflning  our  consideration  for  a  moment 
strictly  to  the  facts  proved  In  the  McDermott 
Case,  and  the  facts  proved  In  the  case  at  bar, 
it  seems  clear  that,  if  the  Court  of  Chancery 
had  no  Jurisdiction  to  make  an  assessment 
in  the  McDermott  Case,  a  fortiori  it  has  no 


jurisdiction  to  make  an  assessment  in  this 


I 


In  the  McDermott  Case,  a  foreign  corpora- 
tion created  under  the  laws  of  New  Tork  bad 
come  voluntarily  into  New  Jersey,  had  par-  i 
chased  a  tract  of  land,  and  had  embarked  in 
the  business  of  a  land  company  in  this  state, 
thereby  subjecting  itself  to  the  provision  of 
our  statute  (Corp.  Act,  {  96)  that  "foreign 
corporations  doing  business  in  this  state  shall 
be  subject  to  the  provisions"  of  the  act,  in- 
cluding, of  course,  the  sections  providing  for 
winding  up  insolvent  corporations,  "so  far  as 
the  same  can  be  applied  to  foreign  corpora- 
tions." No  doubt  it  was  argued  that  stock- 
holders of  a  foreign  corporation,  which  comes 
voluntarily  Into  the  state  of  New  Jersey  and 
proceeds  to  do  business  and  acquire  assets 
(In  many  cases  having  all  its  business  and  all 
its  assets  and  perhaps  all  its  creditors  in 
this  state),  are,  "in  the  view  of  the  law 
•  •  •  privy  to  the  proceedings  toacblag 
the  body"  of  which  they  are  members  (87  N.  i 
J.  Eq.  p.  618,  101  Atl.  376),  conducted  under 
the  provisions  of  our  Ck>rporati(Hi  Act 

In  the  case  at  bar  no  such  argument  can  be 
made.  The  United  Company  has  never  done 
an  act  which  could  possibly  have  the  effect  to 
subject  Its  internal  affairs,  or,  Indeed,  any  of 
Its  affairs,  to  the  Jurisdiction  of  a  New  Jer- 
sey court  The  complainants,  as  we  have 
seen,  consist  of  an  niiaois  corporation  and 
an  Illinois  individual  who  prior  to  the  com- 
mencement of  this  suit  have  had  no  relations, 
arising  from  the  transaction  of  business  or 
the  possession  of  assets,  with  the  state  of 
New  Jersey.  Of  course,  these  two  residents 
of  Illinois  can  come  into  the  New  Jersey 
court  and  sue  defendants  whcMn  they  can 
serve  with  process  in  this  state. 

[2]  The  complainants  seem  to  have  assumed 
that  they  are  In  the  same  position  as  if  they 
were  asserting  In  this  cause  a  direct  liability 
for  a  liquidated  amount  to  them  and  tbe  other 
creditors  of  the  Illinois  corporation  from  the 
defendant  executors.  They  are  doing  nothhig 
of  the  kind.  Only  after  an  accounting  has 
been  had  of  all  the  assets  and  liablUtles  of 
this  Illinois  corimratlon,  in  a  suit  in  whidi 
the  court  has  Jurisdiction  of  the  corporation, 
can  It  be  ascertained  whether  the  defendant 
executors  are  liable  at  ail,  or,  if  they  are 
liable,  what  the  extent  of  such  liability  Is. 
The  very  gist  of  tliis  equitable  action  in  New 
Jersey  Is  to  ascertain  whether  an  assessment 
should  be  made  upon  the  stock  Iteld  or  for- 
merly held  by  the  d^endant's  testator,  and, 
if  an  assessment  is  to  be  made,  then  for  what 
amount  After  the  suit  for  an  accounting  of 
the  assets  and  liabilities  has  been  conducted 
to  a  finish  in  tbe  state  of  Illinois,  and  the 
assessment  of  the  stockholders  has  been 
therein  ordered,  to  which  proceedings  all  the 
stockholders  wherever  resident  are  privy,  and 
by  which  they  are  bound,  then  for  the  first 
time  an  action  can  be  maintained  in  a  court 
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of  competent  jurisdiction  In  New  Jersey  to 
enforce  the  assessment  against  the  executors 
of  the  former  stodcholder,  Mr.  Young. 

It  would  seem  from  the  opinion  of  the 
Goart  of  Errors  and  Appeals  in  McDermott 
r.  Woodhouse,  supra  (87  N.  J.  Eq.  at  page 
620,  101  Atl.  375),  that  such  action  would 
be  a  strictly  l^al  action  of  whldi  the 
court  of  Chancery  would  have  no  jurisdlc- 
tton.  Barkalow  v.  Totten,  63  N.  X  E}q.  678, 
32  Atl.  2. 

In  the  case  of  Manning  ▼.  Hercules  Motor 
Company,  decided  by  me  many  years  ago  but 
not  reported,  I  reached  the  conclusion  in 
effect  that  In  these  cases  of  overvaluation  of 
property  purchased  by  stock,  in  which,  how- 
erer,  there  was  absolutely  no  legal  contract 
and  no  liability  at  any  time  enforceable  by 
tbe  corporation,  the  liability  of  the  stock- 
liolders  to  creditors  was  equitable,  and  that 
an  insolvency  receiver  could  file  a  bill  setting 
forth  the  facts  out  of  which  the  defendant 
stockholders'  liability  arose,  have  an  ascer- 
tainment of  tbe  amount  which  the  defendants 
respectively  must  contribute,  and  get  a  de- 
cree against  the  stockholders  fixing  the 
amoant  to  be  paid  to  the  receiver  by  each 
stockholder,  and  that  the  proceedings  would 
be  conducted  in  such  manner  as  to  recognize 
and  adjust  as  far  as  possible  the  equities 
of  the  stockholders  Inter  sese  in  a  way  impos- 
sible in  separate  actions  at  law.  My  view 
was  that  such  a  suit  in  equity  is  not  based 
on  any  contractual  obligation  of  the  stock- 
liolders,  but  upon  an  equity  of  tbe  creditors, 
involving  the  theory  of  a  trust  fund  and  of 
fraud,  matters  clearly  of  equitable  cogni- 
zance. Whether  this  view  can  now  be  held 
in  New  Jersey,  or  whether  it  has  become 
nntenable.  Is  a  matter  which  I  have  not 
undertaken  to  examine  and  about  which  I 
sball  express  no  opinion  In  this  case.  There 
may  be  a  distinction  between  New  Jersey 
corporations  like  the  Hercules  Motor  Com- 
pany and  foreign  corporations  like  the  Lake- 
wood  City  Dieveloipment  Company  whosH 
etocfcholders  were  sued  in  McDermott  y. 
Woodhouse.  In  the  case  of  New  Jersey  cor- 
porations, the  creditors,  usually  through  a 
receiver,  are  obliged  to  invoke  the  Jurisdic- 
tion of  the  Court  of  Chancery  In  order  to 
obtain  an  enforceable  assessment  against  the 
stockholders.  In  the  case  of  foreign  corpo- 
rations, as  is  decided  in  McDermott  v.  Wood- 
bouse,  tbe  assessment  can  only  be  made  in 
tbe  domiciliary  court;  there  is  an  inevita- 
ble hiatus  in  the  proceedings  between  the 
assessment  and  its  subsequent  enforcement 
So  far  as  appears  in  this  case,  if  the  Court 
of  diancery  of  New  Jersey  bad  jurisdiction 
to  conduct  an  accounting  of  the  assets  and 
liabilities  of  this  Illinois  corporation,  and  to 
establish  the  amount  of  an  assessment  bind- 
ing upon  the  stockholders  wherever  resident, 
tbis,   according   to   the   view   expressed   in 


McDermott  v.  Woodhouse,  would  be  the  limit 
of  the  decree.  The  complainants,  presum- 
ably through  a  recover  to  be  appointed  in 
the  cause,  would  be  obliged  to  bring  an  ac- 
tion at  law  against  the  defendant  executors. 
In  which  action  they  (the  defendants)  would, 
of  course,  have  the  benefit  of  all  their  legal 
defenses. 

If  a  suit  for  an  assessment  In  this  case, 
wherever  ccmducted,  can  result  only  in  es- 
tablishing a  iMisis  for  an  action  at  law, 
there  seem  to  be  no  reasons  of  convenience 
for  having  such  suit  conducted  in  New  Jer- 
sey. The  propriety  of  having  such  suit  con- 
ducted in  Illinois  where  the  United  Company 
is  domiciled,  had  all  its  assets,  conducted 
all  its  business,  and  where  all  its  creditors 
apparently  reside,  is  so  obvious  that  any 
discussion   of  the   subject   is    unnecessary. 

Having  concluded  that  the  Court  of  Chan- 
cery of  New  Jersey  has  no  jurisdiction, 
under  the  principle  established  by  the  case 
of  McDermott  v.  Woodhouse,  to  determine 
any  of  the  questions  which  were  originally 
argued  in  this  case,  I  have  concluded  that 
any  expression  of  opinion  In  regard  to  those 
questions  is  not  only  unnecessary  iMit  wonld 
be  improper. 

In  accordance  with  the  foregoing  views,  a 
decree  dismissing  the  bill  of  complaint  will 
be  advised. 


COYI/B  et  ux.  y.  DONAIiDSON  et  aL 
(No.  43/620.) 

(Court  of  Chancery  of  New  Jersey.     Dec  10, 
1918.) 

1.  Wiixs   ^»656— CoNnmONS— Applioatiow 

10  CODICIU 

Where,  by  codicil,  a  testator  increased  the 
amoant  of  a  gift  to  a  son,  which  was  hedged 
round  with  conditions,  the  increased  gift  must 
be  construed  in  the  same  manner  as  if  it  had 
been  included  in  the  original  will. 

2.  Wills  «=»674— Spesdthkift  Tbusts— Cbe- 

ATION. 

Where  testator  bequeathed  a  sum  of  money 
to  iiis  son  with  directions  that  it  should  be  paid 
at  such  times  and  in  such  amounts  as  Ills  ex- 
ecutors miKht  determine,  together  with  direc- 
tions for  disiKWition  at  death  of  son  of  any  sum 
that  might  ronain,  held  that  a  spendthrift  trust 
in  favor  of  the  son  was  created. 

3.  Wills  «=3l9— Modx  of  Disposition— Pay- 
ment AT  Discretion  or  Executob. 

It  is  within  the  power  of  a  testator  to  make 
a  bequest  of  money  directly  to  a  legatee  with- 
out the  intervention  of  trustees,  postponing  the 
time  of  payment,  or  giving  discretion  to  the 
executors  to  pay  the  legacy  in  partial  paymedts 
at  such  times  as  they  might  deem  proper. 

4.  Wills  «=9674— Spkndthbiit:  Teust— Cbe- 

ATION. 
It  is  nnqecessary  for  a  testator,  who  desires 
to  create  a   spendthrift   trust  and  lodges  dis- 
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cretion  in  making  partial  payments  in  the  ex- 
ecutor or  trustee,  to  specify  in  the  will  the  par- 
ticular weakness  of  the  legatee. 

5.  Wills    «=>559  —  Conbtbuction  —  "Busi- 

sssa." 
Where  a  testator  gave  his  coal  business  to 
bis  daughter  and  grandson,  held  that  the  word 
"business"  did  not  include  coal  on  hand  or  a 
bank  account  kept  in  connection  with  the  busi- 
ness, but  that  it  did  inclnde  the  leasehold,  wag- 
ons, horses,  and  other  equipment,  for  the  word 
"business"  cannot  be  restricted  to  the  trade  and 
good  will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Busi- 
ness.] 

Bill  by  Jobn  William  Cc^le  and  wife 
against  Elizabeth  C.  Donaldson  and  Jalla 
A.  Sutherland,  executrlces  under  the  will  of 
James  Coyle,  deceased,  and  others.  Decree 
adrlsed  for  defendants  in  accordance  with 
opinion. 

Alexander  J.  Higgins  and  John  F.  Oougb, 
both  of  Jersey  City,  for  complainants. 

John  J.  Fallon,  of  Hoboken,  for  defendant 
John  W.  C!oyle,  Jr. 

James  A.  Gordon,  of  Jersey  City,  for  ex- 
ecutrices  Elizabeth  C.  Donaldson  and  Julia 
A.  Sutherland,  and  Elizabeth  C.  Donaldson 
Individually. 

GRIFFIN,  V.  C.  The  bill  in  this  case  is 
filed  by  John  W.  Coyle  and  wife  against  the 
ezecutrices  of  the  last  will  and  testament 
of  James  Coyle,  deceased,  his  belrs  at  law, 
and  certain  legatees,  among  other  things  for 
a  construction  of  clause  C  of  the  twelfth  par- 
agraph as  modified  by  the  fourth  codicil  to 
said  will,  increasing  the  provision  in  section 
C  for  his  son,  John  W.  Coyle,  Sr.,  and  also 
for  the  construction  of  the  fourteenth  clause 
of  said  will. 

Said  clauses  are  as  follows: 

"Twelfth  (Clause  C).  To  John  W.  Coyle,  Sr., 
my  son,  I  give  and  bequeath  the  sum  of  four 
thousand  dollars,  said  money,  however,  to  be 
paid  to  said  John  W.  Coyle  at  such  times  and 
in  such  amounts  as  my  executors  may  deter- 
mine to  be  proper,  and  whatever  may  remain 
of  said  bequest  at  the  death  of  my  said  son, 
John  W.  Coyle,  Sr.,  I  desire  to  go  to  liis  son, 
Reginald  Coyle,  to  have  and  to  hold  the  same 
to  him,  his  heirs  and  assigns,  forever." 

"Fourteenth.  I  give  and  bequeath  unto  my 
grandson,  John  W.  Coyle,  Jr.,  and  my  daugh- 
ter, Elizabeth  C.  Donaldson,  the  coal  business 
now  owned  by  me,  to  have  and  to  hold  the  same 
to  them,  their  heirs  and  assigns,   forever." 

The  clause  of  the  codicil  affecting  said 
pa,ragrapb  12  (clause  C9  is  as  follows : 

"Fourth.  I  increase  the  provision  for  my  son, 
John  W.  Coyle,  Sr.,  in  section  O  of  the  twelfth 
paragraph  of  said  will  from  four  thousand  to 
eight  thousand  dollars,  subject  to  the  same  con- 
ditions mentioned  in  said  section.  C  of  said 
twelfth   paragraph." 


The  complainants  contend  that — 

(1)  No  spendthrift  trust  is  created  by  tliia 
wilL 

(2)  No  parol  evidence  may  be  introduced  to 
show  a  spendthrift  trust 

(3)  The  bequest  to  the  complainant  is  abso- 
lute. 

(4)  The  payments  must  be  made  within  a  rea- 
sonable time  after  the  executors  receive  tlie 
money. 

(6)  ^e  gift  of  the  coal  business  carried  odIt 
the  good  will,  equipment,  and  leasehold  rights. 

The  first  four  points  may  be  considered  to- 
gether. 

[1]  Dealing  wltb  clause  C,  as  amended  by 
the  codicil,  my  view  Is  that  it  simply  increas- 
ed the  provision  for  John  W.  Coyle,  Sr., 
from  $4,000  to  $S,000,  and  must  be  construed 
in  the  same  manner  as  if  the  original  will 
had  mentioned  the  sum  of  $8,000  instead  of 
$4,000. 

[2]  The  complainant  John  William  Coyle 
by  his  bill  asserts  that  he  Is  entitled  to  the 
payment  of  the  sum  of  $8,000  absolutely  out 
of  the  proceeds  of  sale  of  the  real  estate  de- 
scribed in  the  twelfth  paragraph  of  the  will, 
which  real  estate  has  been  sold.  Complain- 
ant in  his  argument  claims  that  the  discre- 
tion given  to  the  executrices  "to  pay  at  such 
times  and  in  such  amounts  as  they  may  de- 
termine to  be  proper"  was  referable  sim- 
ply to  the  sale  of  the  real  estate,  upon  tlie 
sale  of  which  all  discretion  ceased,  and  it 
became  the  duty  of  the  executors  to  pay  the 
whole  legacy  forthwith. 

Construing  the  will  from  its  four  comers, 
to  ascertain  the  Intention  of  the  testator,  It 
is  quite  plain  be  intended  to  place  this  lega- 
cy on  a  footing  different  from  the  otbers. 
By  the  twelfth  paragraph  of  the  will  he  gives 
certain  lands  to  his  executors  "to  sell  at  pub- 
lic or  private  sale  In  their  discretion,  and  to 
distribute  the  proceeds  from  the  sale  of  said 
lands  as  follows,"  etc.  He  thereafter  makes 
13  separate  and  Independent  bequests  of 
sums  of  money,  In  subdivisions  from  A  to  M. 
both  inclusive.  In  every  such  bequest,  ex- 
cepting subdivisions  B  and  C,  the  gifts  are 
absolute,  without  any  restraint  or  condition 
annexed.  In  subdivision  B  the  gift  is  "to 
Adele  Coyle  and  Harold  Coyle,  children  of 
my  son,  James  T.  Coyle,  deceased,  I  give  and 
bequeath  the  sum  of  $1,000  each,  the  said 
money  to  be  used  for  the  education  and 
maintenance  during  minority  of  said  chil- 
dren," with  a  provision  over,  in  case  of  the 
death  of  either  or  both  of  said  children,  of 
any  residue  there  might  be.  It  wUl  thns  be 
perceived,  in  subdivisions  B  and  C,  that, 
while  the  gifts  were  direct  to  the  legatees, 
there  were  annexed  active  trusts,  in  the  one 
case  to  use  the  funds  for  edacation  and 
maintenance,  and  In  the  other  to  pay  the 
$8,000  at  such  time  and  in  such  amounts  as 
the  executors  might  determine  to  be  proper. 
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As  between  the  legatee  and  the  executors, 
what  the  testator  plainly  intended  was  that 
the  executors  should  pay  such  sums  of  money 
tma  time  to  time  as  they  might  deem  prop- 
er until  the  legacy  of  $8,000  would  be  ex- 
hausted. What.  efTect  the  language  used 
may  have  npon  passing  the  unpaid  portion  of 
the  legacy,  if  any,  on  the  death  of  the  lega- 
tee, or  npon  the  rights  of  the  remainderman 
and  creditors  of  the  legatee,  is  unnecessary 
to  condder,  as  the  Issue  framed  does  not 
call  for  such  determination. 

But  the  complainant  contends  that  testator 
attempted  to  create  a  spendthrift  trust, 
which  is  TOld,  because  the  money  is  given 
directly  to  the  beneficiary,  and  not  to  trus- 
tees for  his  benefit. 

[3,4]  Tlie  views  thus  expressed  by  com- 
plainant are  unsound.  A  testator  has  the 
right  to  dispose  of  his  property  by  will  in 
any  manner,  according  to  his  desire,  so  long 
as  It  does  not  contravene  the  law.  It  is 
within  the  iMwer  of  a  testator  to  make  a 
bequest  of  moneys  to  a  legatee  directly, 
without  the  intervention  of  trustees,  postpon- 
ing tlie  time  of  payment,  or  giving  a  discre- 
tion to  his  executors  to  pay  the  legacy  In 
partial  payments  at  such  times  as  they  might 
deem  proper.  Kead  v.  Patterscw,  44  N.  J.  Eq. 
211,  219,  14  AtL  490,  6  Am.  St  Kep.  877; 
Pedrlck  v.  Pedrlck,  48  N.  J.  Eq.  313,  21  AU. 
946,  on  appeal  50  N.  J.  Eq.  479,  26  AU.  267. 
Ani.  it  is  tumecessaiy  to  specify  In  the  will 
the  particular  weakness  of  the  legatee  which 
moved  the  testator  to  lodge  the  discretion  in 
the  executor  or  trustee.  In  Lippincott  v.  Pan- 
coast,  47  N.  3.  Eq.  21,  20  Aa  360,  and  in  Har- 
denburgh  v.  Blair,  80  N.  J.  Eq.  646,  and  Read 
V.  Patterson,  supra,  the  testators  stated  no 
reasons  why  they  left  the  time  and  amounts 
of  payments  to  the  discretion  of  the  trustees. 

Clause  C,  as  amended  by  the  codicil,  is 
therefore  valid,  giving  to  the  executors,  in 
the  nature  of  a  trust,  a  discretion  to  pay  to 
the  complainant  John  W.  C!oyle  the  snm  of 
$8,000  at  such  times  and  in  such  amounts  as 
they  may  determine  to  be  proper. 

No  evidence  was  offered  by  the  complain- 
ant to  the  effect  that  the  executors,  in  mak- 
ing payments,  acted  in  tiad  faith  or  in  an 
arbitrary  manner,  and  no  relief  is  sought  on 
these  grounds;  therefore  the  testimony  of- 
fered by  the  defendants  as  to  the  habits  of 
the  complainant  John  has  not  been  consid- 
ered. 

[S]  The  last  point  made  by  the  complain- 
ants is  that  the  fourteenth  paragraph  passed 
"only  the  good  will,  equipment,  and  lease- 
hold rights."  This  construction  is  combated 
by  the  defendants  Mrs.  Donaldson  and  John 
W.  Coyle^  Jr.,  who  claim  that  it  also  includes 
the  coal  on  hand,  bills  receivable,  and  the 
bank  account  used  in  connection  with  the 
business. 

The  testator  had  other  bank  accounts  in 
wtilch    he   deposited    moneys   derived   from 


sources  other  than  the  sale  of  coal,  out  of 
which  he  drew  moneys  for  his  living  and 
other  expenses.  No  checks  were  drawn  on 
the  coal  account  for  any  of  these  purposes, 
excepting  for  taxes  and  to  replenish  his 
special  account.  Some  moneys,  however, 
were  drawn  therefrom  for  Investment. 

Moneys  deposited  in  his  business  bank 
book,  which  were  derived  from  the  sale  of 
coal  (and  on  some  occasions  from  other  sourc- 
es), were  deposited  in  the  name  of  "James 
Ooyle."  The  cliecks  used  for  drafts  on  this 
account  had,  on  the  side,  the  words  "James 
Coyle,  Coal."  On  the  date  of  the  will  he  had 
$61.91  on  deposit  in  an  account  marked 
"James  Coyle,  Special,"  $8,027.83  in  a  savings 
accoont,  and  in  the  coal  account  $19,463.41 ; 
he  also  had  on  hand  moneys  derived  from 
the  business  amounting  to  $3,231.87.  When 
he  made  tbe  codicil  he  had  $116.06  in  the 
special  account,  $1,007.80  In  the  savings  ac- 
count, $1,978.12  in  the  coal  account,  and 
$775.84  cash  on  hand.  When  the  will  was 
made  he  had  bills  payable  in  connection  with 
the  business  amounting  to  $22,945.27,  and  ac- 
counts receivable  $28,234.69.  At  the  time  of 
his  death  the  bills  payable  were  $20,369.60 
and  accounts  receivable  $26,243.33.  On  the 
date  of  the  will  be  had  coal  on  hand  valued 
at  about  $5,448,  and  when  he  died  this  item 
(Including  feed  of  the  value  of  about  $100) 
amounted  to  $7,154.38. 

The  defendant  John  W.  Coyle,  Jr.,  was 
continuously  in  the  employ  of  testator  in  the 
business  for  many  years  before  testator's 
death.  The  business  was  conducted  on  lease- 
hold premises,  terminable  on  not  less  than 
30  days'  notice. 

The  defendants  Mrs.  Donaldson  and  John 
W.  Coyle,  Jr.,  on  the  foregoing  state  of  facts, 
contend  that  it  was  the  purpose  of  the  tes- 
tator, when  he  used  the  words  "the  coai 
business  now  owned  by  me,"  to  give  to  them 
not  only  the  leasehold,  horses,  wagons,  and 
equipment,  but  also  the  coal  on  band  and  the 
moneys  in  t>ank. 

The  word  "buslneBs"  was  defined  by  Vice 
Chancellor  Bird  in  the  case  of  Braeutigam      ^ 
V.  Edwards,  38  N.  J.  Eq.  542,  546.    He  says: 

"  'Business'  does  not  mean  stock,  or  machin- 
ery, or  capital  and  the  like.  While  business 
cannot  be  done  without  these,  in  commercial 
language  it  is  as  distant  from  them  as  labor  is 
from  capital.  *  •  •  In  other  words,  'busi- 
ness' does  not  mean  dry  goods,  nor  cash,  nor 
iron  rails  and  coaches.  Business  is  not  these 
lifeless  and  dead  things,  but  the  activities  in 
wltich  they  are  employed." 

These  expressions  were  used  in  a  bill  for 
specific  performance,  where,  after  an  agree- 
ment was  entered  into,  a  difference  arose  be- 
tween the  parties  as  to  whether  a  snm  of 
money  which  was  to  be  paid  by  the  purclus- 
ing  partner  out  of  the  proceeds  of  the  bnsi- 
ness  should  be  charged  against  him.  There 
it  clearly  appeared  what  the  parties  meant 
by  using  the  word  "business." 
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In  the  well-considered  case  of  Delaney  v. 
Delaney,  15  L.  R.  Ir.  66,  the  Vice  Cliancellor 
was  called  upon  to  constrne  the  following 
language  in  a  will: 

"I  direct  my  executors  to  assign  and  transfer 
to  my  sons  Andrew  and  Henry  my  business  and 
good  will  therein,  with  the  premises  in  wUch 
the  same  shall  be  carried  on,  wben  Henry  at- 
tains the  age  of  twenty-one  years." 

The  claim  was  that  this  carried  the  stock 
in  trade,  sacks,  horses,  and  drays  used  by 
the  testator  in  carrying  on  the  business. 
The  court  said : 

"Henry's  claim  depends  on  the  meaning  to  be 
given  to  the  words  'my  said  business.'  •  •  • 
Ordinarily  speaking,  'business'  is  synonymous 
with  trade,  and  it  means,  in  my  opinion,  the 
process  of  buying,  selling,  or  manufacturing  and 
the  like,  without  comprehending  the  capital  em- 
ployed or  the  stock  in  trade,  whether  of  material 
or  manufactured  goods." 

The  conclusion  he  reached  was  that  the 
stock  in  trade  did  not  pass;  but  that  the 
sacks,  horses,  ahd  drays,  being  used  solely 
for  the  purpose  of  the  buslnesB,  and  form- 
ing, as  it  were,  a  part  of  the  implements 
of  trade,  might  be  said  to  pass  as  part  of 
the  business ;   and  he  so  declared. 

In  Johnson,  Adm'r,  t.  Goes,  128  Mass.  433, 
the  testator,  being  the  owner  of  727  shares  In 
a  corporation  in  Chicago  for  the  manufac- 
ture of  sash  and  blinds,  and  the  corporation 
being  indebted  to  him  in  a  large  amount, 
made  his  will,^  which  he  used  the  following 
language : 

"I  devise  and  t>equeath  to  my  son,  F.  W. 
Cross,  one-half  of  my  interest  in  the  lands  and 
machinery  and  effects  in  sash  and  blind  factory 
in  Chicago,  state  of  Illinois" 

— and  made  a  like  disposition  of  the  other 
half  to  his  son-in-law,  Phillips.  The  court 
held  that  the  legatees  were  each  entitled  to 
one-half  of  the  727  shares,  but  that  the  debt 
4id  not  pass  to  them  by  the  bequest. 

In  Torr^  v.  Toi^y,  70  N.  J.  Law,  872,  60 
Atl.  450,  the  testator  by  his  will  said  : 

"I  give  and  bequeath  to  my  dear  wife,  Martha 
Torrey,  all  of  this  world's  goods  of  which  I 
may  be  possessed  at  the  time  of  my  death,  con- 
fident that  she  will  care  for  our  dear  children 
with  the  same  love  and  devotion  which  she  has 
ever  shown  them." 

It  was  contended  that  the  word  "goods" 
could  not  include  realty.  From  an  examina- 
tion cif  the  circumstances  surrounding  the 
testator,  It  appeared  that  besides  his  real  es- 


tate he  had  only  a  few  shares  of  stock  in  a 
building  association  and  his  household  ef- 
fects, not  enough  to  pay  bis  creditors  wben 
he  died.  The  court  found  that  the  words 
indicated  very  strongly  the  testator's  pur- 
pose to  enable  his  wUe,  so  .far  as  lay  In  bl« 
power,  to  care  for  their  dear  diUdren  as  her 
proven  love  and  devotion  towards  them 
would  prompt  her  io  do,  and  that  such  a 
purpose  was  futile  M  he  placed  in  her  hands 
only  his  little  personal  property,  which,  at 
his  death,  would  be  wholly  absorbed  by  com- 
plying with  his  preceding  direction  that  his 
debts  and  funeral  expenses  should  be  at  once 
paid.  The  conclusion  reached  by  the  majori- 
ty of  the  court  was  that  the  real  estate  pass- 
«1  under  this  clause. 

Construing  this  clause  In  the  ll^t  of  the 
foregoing  decisions,  I  am  inclined  to  the 
view  that  the  moneys  In  bank  and  the  coal 
on  hand  and  the  accounts  and  bills  payable 
did  not  pass  to  the  legatees.  Touching  the 
horses,  wagons,  leasehold,  and  the  equipment 
used  in  carrying  on  the  business,  a  different 
question  is  presented.  If  the  word  "busi- 
ness" used  in  the  will  Is  given  the  narrow 
meaning  ascribed  to  It  by  Vice  Chancellor 
Bird,  and  by  the  Vice  Chancellor  in  Delaney 
V.  Delaney,  then  practically  nothing  passed. 
Yet  it  is  quite  plain,  in  the  light  of  the  cir- 
cumstances surrounding  the  testator,  that  he 
meant  to  give  to  his  grandson  and  daughter 
something  of  substantial  value.  For  years 
he  had  been  caritylng  on  a  business  on  the 
leased  premises;  his  grandson  had  grown 
up  In  the  business;  and  to  give  them  the 
right  to  carry  on  his  coal  business  without 
also  giving  to  them  the  horses,  wagons,  and 
other  equipment  owned  by  him  and  used  in 
carrying  on  the  business  would  be  to  give 
them  practically  nothing,  as  they  would  have 
a  right  to  carry  on  business  apart  from  bla 
wUl. 

The  conclusion  I  hare  reached  is  that  the 
lease,  horses,  wagons,  and  other  equipment 
which  were  used  by  the  testator  In  carrying 
on  his  business  passed  by  this  clause. 

While  the  views  above  expressed  are  In 
accordance  with  the  admissions  of  the  com- 
plainants, an  examination  and  decision  of 
the  question  involved,  apart  from  the  admis- 
sions of  the  complainants,  is  rendered  neces- 
sary because  there  are  infants  In  the  case 
who  are  interested  In  the  result,  and  whose 
rights  should  be  protected. 

A  decree  will  be  advised  In  accordance 
with  the  foregoing  conclusions. 
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BARRT  ▼.  ROSENBLATT  et  «L 
(No.  45/471.) 

(Court  of  (Chancery  of  New  Jersey.    Dec.  10, 
19ia.) 

(SyHabui  hy  the  Covrt.) 

1.  Statutes  «=s>115(1)— Subjkct  awd  Tnut— 
Descent  of  Rxaltt. 

Section  6  of  Act  March  3,  1916  (P.  L.  p. 
61),  which  pTovides  that  in  all  cases  where  any 
peraon  shall  die  seiaed  of  any  lands  in  his  or 
h«r  own  right  in  fee  simple  without  devising  the 
tame,  leaving  him  or  her  a  widow  or  husband 
turriving,  such  widow  or  husband,  as  the  case 
may  be,  shall  take  and  have  a  life  estate  in  one- 
tbird  of  sucta  lands,  is  valid  and  constitutional, 
because  the  "object,"  namely,  the  "descent"  of 
had.  is  embraced  in  the  title,  which  is,  "An  act 
amendatory  of  end  supplemental  to  an  act  en- 
titled 'An  act  directing  the  descent  of  real  e»- 
tates,'  approved  April  sixteenth,  eighteen  hun- 
dred and  forty-sis." 

2.  Descent  awd   BismBUTioir  «=»«— Stjb- 
viviso      HtJBBAHD— Vested     Ebtatsi— Rb- 

PEAL. 

Section  6  of  Act  March  3,  1015  (P.  L.  p. 
61),  was  repealed  by  Act  March  29,  1917  (P. 
L.  p.  844) ;  but,  as  complainant's  wife  died  in- 
testate and  without  issue  April  17,  1916,  while 
the  act  was  still  in  force,  leaving  her  husband, 
tbe  complainant,  her  surviving,  he  took  by 
descent  a  one-third  Interest  for  life  in' the  land 
of  which  she  died  seized,  and,  his  estate  being 
vested,  was  not  affected  by  the  repealer. 

(Adiiiional  Svllohut  (y  Editorial  Stalf.) 

3.  Descent   and   Distbibtttion   «=»1— "Db- 

SCENT." 

While  "descent"  at  conunon  law  is  the  title 
acquired  by  one  by  right  of  representation  as 
heir  at  law  upon  whom  an  estate  is  cast  on  the 
d«-ath  of  an  ancestor,  "descent"  in  its  broad- 
est sense  signifies  an  inheritance  cast  npon  any 
one  capable  of  receiving  it,  whether  heir  at 
common  law  or  not,  npos  tbe  death  of  an  in- 
dividual. 

[Ed.  Note.— For  other  deflnitions,  see  Words 
and  Phraaea,  Fint  and  Second  Seriei^  Descent] 

BUI  for  partition  by  WllUam  T.  Barry 
against  WllUam  Rosenblatt  and  others,  heard 
on  exception  to  master's  report.  Decree  for 
complainant,  advising  a  sale  In  accordance 
with  recommendation  in  repoirt 

Abe  J.  David,  of  Elteabeth,  for  complain- 
ant 

James  C.  CknmoUy,  of  XlllzabeUi,  for  de- 
fendants. 

WALKER,  Cb.  The  blU  In  this  case  la  one 
for  partition.  The  master  has  reported  that 
the  lands  are  so  situate  that  a  partition 
thereof  cannot  be  made  without  great  preju- 
dice to  the  owners  of  tbe  sacne,  and  recom- 
mends a  sale  in  lieu  of  actual  partition. 

[1,  2]  The  only  question  is  as  to  whether 
the  complainant  is  entitled  to  an  interest  in 


tlte  premises  described  In  tb»  bill  of  com-' 

plaint.  His  claim  arises  In  tbls  way :  John 
W.  Gaynor  died  seized  of  the  lands  in  ques- 
tion, leaving  a  will  in  which  he  devised  the 
same  to  bis  three  children,  one  of  whom  is 
Margaret  Oaynor,  who,  on  January  26,  1912, 
married  tbe  complainant  She  died  intestate 
April  17,  1916.  No  child  was  bom  of  this 
marriage.  It  is  not  out  of  place  to  remark 
that  t)io  estates  of  the  otber  cblldr^  of  the 
testator  were  conv^ed  to  the  defendants 
Rosenblatt 

The  claim  of  the  comiplalnant  to  an  Interest 
In  the  lands  of  which  bis  late  wife  died  seis- 
ed arises  under  section  6  of  the  act  of  March 
3,  1915  (P.  I*  p.  61),  section  7  of  which  was 
declared  unconstitutional  in  Reese  ▼.  Stlreg, 
87  N.  J.  Eq.  32,  103  AU.  679.  The  Utie  of 
that  act  is: 

"An  act  amendatory  of  and  supplemental  to 
an  act  entitled  'An  act  directing  the  descent  of 
real  estates,'  approved  April  sixteenth,  eighteen 
hundred  and  forty-six." 

Section  8  ot  tbe  act  of  191S  amends  section 
6  of  the  act  of  which  it  is  amendatory,  being 
the  act  directing  ttie  descent  of  real  estates. 
Oomp.  St  Pk  1917.  Tbe  only  change  thus 
created  la  to  eliminate  from  section  6  of  tibe 
act  which  it  amends  the  i»OTiso  that  nothing 
contained  in  it  shall  be  oonstrued  to  bar  or 
injure  the  rights  of  a  husband  as  tenant  by 
the  curtesy  or  a  widow's  right  of  dower. 
Tbls  was  to  barmonl;^  the  amendatory  act 
with  the  provislcHi  contained  in  its  section  7, 
abolishing  estates  and  Interests  of  dower  and 
curtesy,  and  which  provision  was  held  hy  me 
to  be  unconstitutional  in  Reese  y.  Stires,  as 
above  stated. 

Section  6  of  the  amendatory  act  of  1915  is 
a  new  section,  and  is  therefore  supplemen- 
tary to,  rather  than  amendatory  of,  tbe  act 
directing  the  descent  of  real  estates.  It  pro- 
vides: 

"In  all  cases  where  any  person  shall  die  seised 
of  any  lands,  tenements  or  hereditaments,  in  his 
or  her  own  right  in  fee  simple,  without  devising 
the  same  in  j^ue  form  of  law,  leaving  him  or  her 
a  widow  or  husband  surviving,  such  widow 
or  hnsband,  as  the  case  may  be,  shall  take  and 
have  a  life  estate  in  one-third  of  such  lands, 
tenements  and  hereditaments;  provided,  tliis 
section  shall  not  aSoct  the  right  of  such  husband 
or  widow  to  take  such  lands,  tenements  or  I^ere- 
ditaments  in  fee  simple  as  provided  for  in  sec- 
tion six  of  the  act  to  which  this  is  snpplcmeutiil, 
the  same  being  section  three  of  this  act" 

By  section  3  of  the  act  of  March  29,  1917 
(P.  L.  p.  844),  entitled: 

"An  act  amendatory  of  'An  act  amendatory  of 
and  supplemental  to  "An  act  directing  the  de- 
scent of  real  estates,"  approved  April  sixteenth, 
eighteen  hundred  and  forty-six,'  which  amen- 
datory act  was  approved  March  third,  nineteen 
hnndred  and  fifteen,  and  repealing  certain  pro- 
visions of  such  amendatory  act  of  March  third, 
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nineteen  hundred  and  fifteen,  which  abolJBh 
dower  and  curtesy  and  give  to  surviving  hus- 
band or  widow  a  life  estate  in  one-third  of  all 
real  estate  of  which  the  Intestate  died  seized  in 
fee  simple," 

— section  6  of  the  amendatory  act  of  1915  is 
repealed.  Therefore  the  proTlBion  that  upon 
the  death  of  a  husband  or  wife  leaving  a 
widow  or  husband  surviving  such  widow  or 
husband  should  take  a  life  estate  in  one- 
third  of  the  lands  of  which  the  late  spouse 
should  die  seized  without  devising  the  same 
existed  as  the  law  of  this  state  for  a  little 
over  two  years,  namely,  from  March  8,  1915, 
to  March  29, 1917.  And  as  the  complainant's 
wife  died  Intestate  without  issue,  leaving  him 
■urvlTlng,  during  this  period,  namely,  on 
April  17,  1916,  the  complainant  Is  entitled  to 
a  life  estate  In  one-third  of  the  share  or  In- 
terest of  his  deceased  wife,  if  section  6  of  the 
act  of  1916  is  valid. 

The  contention  of  the  defendants  is  that 
the  complainant  Is  not  entitled  to  any  Inter- 
est In  the  premises,  for  the  reason  that  sec- 
tion 6  of  the  act  of  1915  Is  unconstitutional, 
the  theory  being  that  the  provision  In  section 
6,  casting  a  life  estate  of  one-third  Interest 
in  lands  upon  a  surviving  spouse  where  tiiere 
has  been  no  devise,  is  not  expressed  In  the 
title  of  the  act ;  and  Reese  v.  Stlres,  supra, 
\s  relied  upon  as  authority  for  this  proposi- 
tion.   In  that  case  It  was  held : 

"The  act  of  March  3,  1915  (P.  L.  1915,  p.  61), 
entitled  'An  act  amendatory  of  and  supplemental 
to  "An  act  directing  the  descent  of  r«al  es- 
tates," approved  April  16tb,  1846,'  which  in 
terms  abolishes  estates  and  interests  in  dower 
and  curtesy,  violates  article  4,  §  7,  pi.  4,  of  the 
Constitution  of  New  Jersey,  which  provides  in- 
ter alia  that  'every  law  shall  embrace  but  one 
object,  and  that  shall  be  expressed  in  the  title,' 
and  is  therefore  null  and  void  so  far  as  it 
abolishes  dower  and  curtesy — as  the  single  ob- 
ject expressed  in  the  title  concerns  only  the  de- 
scent of  real  estates,  and  dower  and  curtesy  do 
not  descend." 

The  question  presented,  therefore.  Is  wheth- 
er the  gift  by  law  of  one-third  of  an  estate 
for  life  to  the  surviving  husband  or  wife  of  a 
spouse  who  dies  Intestate,  as  provided  for  In 
section  6  of  the  act  of  1915,  Is  valid. 

If  the  contention  of  the  defendants  Is  to 
prevail  It  must  be  held  that  the  common-law 
rules  of  descent  are  unalterable  in  this  state, 
which  Is  palpably  not  so.  Such  a  situation 
could  only  be  created  by  constitutional  pro- 
vision, and  there  is  none  such;  on  the  con- 
trary, that  Instrument  In  article  4,  S  7,  pi.  11, 
provides  that  the  Legislature  shall  not  pass 
any  private,  local,  or  special  act  changing 
the  law  of  descent  This  means  that  the  Leg- 
islature may  not  enact  a  law  providing  for 
gavelkind  In  Sussex  county  and  borough  Eng- 
lish In  Cape  May.  That  either  species  of  ten- 
ure might  be  enacted  for  the  whole  state 
seems  plain.  That  neither  ever  will  be  seems 
equally  plain. 


Now,  It  must  be  conceded  that  section  6  of 
the  act  of  1915  is  neither  private,  local,  nor 
special,  but  is  general  In  its  scope  and  appli- 
cation. It  provided  that  in  all  cases  where 
any  person  shall  die  seized  of  any  lands,  etc. 
It  is  true  that  the  conuncm  law  does  not  de- 
volve such  an  Interest  as  is  provided  for  in 
section  6  on  any  surviving  husband  or  wife. 
But  the  common  law  may  be  altered  In  that 
regard.  This  was  expressly  decided  by  Chan- 
cellor Zabrlskle  In  Fldler  v,  Higglns,  21  N. 
J.  £q.  138,  where  he  said,  at  page  147: 

"The  common  law  of  Kngland,  which  is  adopt- 
ed in  this  state,  especially  as  regards  real  estate, 
has  certain  clear  and  well-settled  rales  or  can- 
ons of  descent,  which,  so  far  as  not  dianged  br 
statute,  our  courts  have  always  recognized  and 
adhered  to.  These  canons  have  never  been  held 
to  l>e  repealed  by  doubtful  words,  but  only  ij 
express  Words  or  necessary  implication.  AmoDf 
these  rules  or  canons  is  one  that  inheritance 
shall  lineally  descend,  but  shall  never  ascend. 
A  statute  would  repeal  this  rale,  and  where  it 
directed  in  certain  casM  that  a  fkther  or  moth- 
er of  the  decedent  should  inherit  his  lands,  the 
rule  was  so  far  repealed.  But  when  the  statnte 
directed  that  in  certain  cases  the  lands  should 
go  to  persons  in  equal  degree  of  consanguinity 
to  the  intestate,  although  a  grandmother  is,  by 
any  rule  of  reckoning,  kindred  in  the  second  de- 
gree, and  is  included  in  the  terms  of  the  stat- 
ute, yet  it  was  held  that  this  rule  of  the  com- 
mon law  was  not  repealed  by  such  an  implica- 
tion OS  this,  but  that  as  this  provision  could  in 
many  cases  have  effect  without  repealing  that 
rule,  it  must  be  intended  to  have  been  made 
subject  to  that  rule,  and  not  in  derogation  of  it 
Such  is  undoubtedly  the  correct  rule  of  inter- 
pretation where  the  statute  does  not  in  any 
other  part  indicate  design  to  change  the  estab- 
lished rule.  This  is  most  clearly  and  logicall.T 
shown  in  the  opinion  of  the  Supreme  Court  in 
the  case  of  Taylor  v.  Bray,  above  referred  to."     j 

[3]  While  "descent"  at  common  law  is  the 
title  acquired  by  oae  by  right  of  representa- 
tion as  hdr  at  law  upon  whom  an  estate  Is 
cast  cm  the  death  of  an  ancestor,  neverthe- 
less, "descent"  is  its  broadest  sense  signifies 
an  Inheritance  cast  upon  any  one  capable  of 
receiving  it,  whether  heir  at  common  law  or 
not,  upon  the  death  of  an  IndividuaL  And 
while  the  rule  of  the  common  law  was  that 
estates  always  descended  and  never  a.scended, 
the  ascent  of  estates  by  virtue  of  our  statnte* 
has  been  so  long  the  undisputed  law  as  to 
clearly  Indicate,  if  anything  be  wanting  for 
that  purpose,  that  the  Legislature  has  the 
power  to  designate  the  persons  upon  whom 
real  estate  shall  be  devolved  upon  the  death 
of  others,  whether  those  estates  descend  or 
ascend,  and  whether  they  shall  go  to  those 
related  by  consangoinlty  or  to  strangers  in 
blood,  as,  for  Instance,  making  husband  and 
wife  heirs  of  their  respective  spouses,  the 
very  provision  under  review  in  the  case  at 
bar. 

In  State  v.  Engle;  21 N.  J.  Law,  300,  it  was 
held  that  it  is  a  well-settled  principle  that  if 
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a  statute  makes  use  of  a  word  the  meaning 
of  which  la  well  known  and  which  has  a  def- 
inite sense  at  common  law,  It  shall  be  receiv- 
ed In  that  sense,  unless  from  some  reason  it 
dearly  appears  that  it  was  intended  to  use 
the  word  in  a  different  siKnlficatlon ;  that 
tliere  was  nothing  in  the  statute  under  review 
to  show  that  the  Legislature  Intended  to  use 
the  words  "beir"  and  "lawful  belr"  in  any 
other  than  the  legal  sense  (per  Carpenter, 
J.) ;  and  at  page  368,  that  the  word!  "lawful 
bdr"  most  be  underatood  to  mean  an  h^r 
capable  of  intaerltliig  lands  under  the  laws 
of  New  Jersey,  unless  from  tbe  whole  scope 
of  the  act  it  is  clearly  manifest  that  it  was 
not  used  In  that  sense  by  tbe  Legislature 
(per  Nevlus,  J.).  Here  is  an  instance  In 
which  the  Supreme  Court  seemed  to  take  it 
for  granted  that  the  Legislature  could  cre- 
ate heirs  of  persons  who  were  not  sucb  at 
common  law.  It  needs  no  citation  of  author- 
ity to  show  that  the  common  law  may  l>e  al- 
tered by  statute.  It  would  seem  useless  to 
pursue  tbe  subject  further. 

As  section  6  of  the  act  of  1915  devolved 
upon  tbe  surviving  spouse  a  life  estate  In 
one-ttiird  of  tbe  lands  of  which  a  husband  or 
wife  died  seized,  such  interest  passed  to  the 
survivor  by  way  of  descent  by  act  and  opera- 
tion of  law;  not  the  common  law,  it  is  true, 
bat  by  statute.  As  tbe  complainant's  inter- 
est was  thus  acquired  while  the  sixth  section 
of  tbe  act  In  question  was  in  force,  it  became 
in  him  a  vested  estate,  which  Is  an  interest 
clothed  with  a  present  legal  and  existing 
right  of  alienation  (40  Cyc.  198) ;  and  this 
estate  was  not,  therefore,  affected  by  tbe  re- 
peal of  the  section  under  review. 

That  an  Inheritance  case  by  statute  upon 
a  husband  or  wife  is  recognised  as  a  "de- 
scent" appears  from  the  second  proviso  of 
section  3  of  the  act  of  March  29,  1917,  su- 
pra (P.  li.  p.  846),  amending  section  6  of 
the  act  of  1815  and  restoring  it  to  its  original 
provisions,  wherein  it  is  provided,  in  a  cer- 
tain situation,  that  lands  "shall  descend  and 
go  to  said  husliand  or  wife." 

The  complainant  is  entitled  to  a  decree  for 
sale  In  accordance  with  the  recommendation 
In  that  behalf  contained  la  tbe  master's  re- 
port. 


OIAMMARES  et  al.  v.  ALIiEMANIA  FIRB 
INS.  CO.,  OF  PITTSBTIROH,  PA.,  et  al. 

(No.  45/94.) 

(Court  of  (Tbancery  of  New  Jersey.    Nov.  26, 
1918.) 

(Byllabui  ty  the  Oovri.) 

1.  Refobuation     of    Instrumkntb    ^=>32— 
Provisions  of  Iitsubance  Policy— Iomita- 
TioNs— "Action." 
A  suit  in  equity  to  reform   a  contract  of 

insurance,  or  to  enjoin  an  insurance  company 


from  Betting  np  certain  defenses  In  aid  of  an 
action  at  law,  is  not  an  "action,"  within  the 
meaning  of  the  provision  of  the  policy  provid- 
ing a  short  period  of  limitation. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action.] 

2.  Befobuation  or  Instbukents  #=>32— Pibi 
Insubanci  Pouoy- Lachks. 

Delay  of  upwards  of  a  year  before  institut- 
ing an  action  to  reform  the  policy,  etc.,  unac- 
companied with  injury  to  tbe  insurance  com- 
pany, is  not  such  laches  as  to  warrant  withhold- 
ing relief. 

3.  iNsmANCK    e=»S78(l)— Fibs   Insusancb— 
Validity— BsTOPPEi.. 

Where  a  policy  of  insurance  is  issaed  by  an 
agent  having  knowledge,  communicated  to  him 
by  tbe  insured,  that  tbe  building  stands  on  leas- 
ed ground  aad  that  the  property  is  incumbered 
by  a  cliattel  mortgage,  does  not  contain  nota- 
tions to  such  effect,  the  company  is  estopped 
from  setting  up  in  an  action  at  law  that  the 
policy  is  void  under  a  provision  that  it  shall  be 
void  if  the  building  stands  on  ground  not  owned 
by  tbe  insured,  or  if  tbe  interest  of  the  insured 
is  other  than  unconditional  ownerstiip. 

4.  Insubance  «=s143(8)— Fibe  Policy— Fail- 
UBE  TO  Read — Refobication. 

Failure  of  the  insured  to  read  tbe  policy 
and  thus  discover  the  omissions  is  not  sucb  neg- 
ligence as  will  bar  relief. 

Bill  by  Joseph  Giammares  and  Tony  CJaf- 
taxo  against  the  Allemania  Fire  Insurance 
(Company,  of  Pittsburgh,  Pa.,  and  another,  to 
reform  a  policy  of  fire  insurance.  Decree 
reserved,  pending  further  presentation  by 
counsel. 

(jleorge  J.  Pledmer  and  Freeman  Wood- 
bridge,  both  of  New  Brunswick,  for  com- 
plainants. 

I.  BenJ.  Qlueckfield,  of  New  Brunswick,  for 
defendants. 

LANE,  V.  C.  The  facts  as  I  have  found 
tbem  are  as  follows:  (Complainant  Caffaro 
was  tbe  owner  of  a  building  standing  on 
leased  land.  He  applied  for  insurance 
through  a  broker  to  tbe  agent  of  defendant 
Insurance  company.  Tbe  agent  was  informed 
that  tbe  building  stood  on  leased  ground.  Tbe 
company  Issued  its  policy  without  a  notation 
to  that  effect  The  policy  was  delivered  by 
the  agent  to  the  broker,  and  by  the  broker  to 
Caffaro,  neither  of  whom  read  it  Subse- 
quently Caffaro  sold  the  building  and  con- 
tents to  Glammares.  As  part  of  the  con- 
sideration, Glammares  gave  Caffaro  a  chattel 
mortgage.  Tbe  policy  was  sent  to  the  agent, 
through  the  br<A:er,  for  a  notation  to  the 
effect  that  Glammares  was  the  owner,  and 
for  tbe  addition  of  a  clause  protecting  tbe 
cbattel  mortgagee.  The  fact  that  there  was 
a  cbattel  mortgage  was  brought  to  the  atten- 
tion of  the  agent.  He  returned  the  poUcy 
with  a  notation  with  respect  to  the  change  of 
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ownership,  but  without  the  chattel  mort- 
gagee clause,  and  without  a  notation  to  the 
effect  that  there  was  a  chattel  mortgage,  to 
the  broker,  who  in  turn  delivered  It  to  Cat- 
faro.  Neither  the  broker,  Caffaro,  nor  Glam- 
mares  read  the  policy.  Caffaro  and  01am- 
mares  cannot  read  English.  The  broker  can, 
A  fire  occurred,  and  an  action  at  law  was 
Instituted  a  few  days  before  the  ezpIratlCHi 
of  the  period  of  limitation,  in  which  action 
the  Insurance  company  set  up  the  defense 
that  the  policy  was  void  because  the  building 
stood  on  tensed  ground  and  there  was  a 
chattel  mortgage  on  the  building  and  con- 
tents, which  facts  rendered  the  policy  Told 
under  provisions  ■  thereof  that  It  should  be 
void  If  the  Interest  of  the  Insured  was  other 
than  unconditional  ownership,  or  If  the 
building  stood  upon  ground  not  owned  by 
the  Insured.  After  the  expiration  of  the 
period  of  limitation  fixed  by  the  policy,  this 
suit  was  Instituted  to  reform  the  policy,  or, 
In  the  alternative,  for  an  Injunction  enjoining 
defendant  from  setting  up  the  defense  refer- 
red to  upon  the  ground  of  estopi)el  in  pals. 
Neither  tlie  broker,  CafCaro,  nor  Glanuuares 
had  notice  of  the  omissions  in  the  policy  until 
after  the  fire. 

[1]  The  defendant  insurance  company  first 
contends  that  the  suit  Is  barred  by  the  limita- 
tion of  one  year  prescribed  by  the  poUcy.  I 
think  not  Rosenbaiun  Bros.  v.  Council  Bluffs 
Insurance  Co.  (United  States  Circuit  Court 
for  the  Northern  District  of  Iowa,  Shlras,  J.) 
37  Fed.  7,  3  L.  R.  A.  189 ;  Abraham  v.  ^ortb 
German  Viie  Insurance  Co.  (same  oourt,  same 
Judge)  37  Fed.  731,  3  L.  K.  A.  188.  And  see 
note  to  Harrison  v.  Hartford  Fire  Insurance 
Co.,  102  Iowa,  112,  71  N.  W.  220,  47  L.  R.  A. 
711.  A  consideration  of  Kelsey  v.  Agricultur- 
al Insurance  Co.,  78  N.  J.  Bq.  378,  79  AtL 
539,  and  Kupferschmldt  v.  Agricultural  lo- 
surance  Co.,  80  N.  J.  Law,  441,  78  AO.  225, 
34  L  R.  A.  (N.  S.)  603,  wUl  indicate  that  the 
suit  to  reform  the  policy  In  that  case  was 
brought  after  the  expiration  of  the  period  of 
limitation  fixed  by  the  policy. 

[2]  The  defendant  Insists,  second,  that  Ir- 
respective of  the  provisions  of  the  policy  the 
complainants  are  guilty  of  laches.  The  policy 
in  question  was  issued  January  8,  1917.  The 
Are  occurred  March  25,  1917.  A  suit  was 
commenced  in  the  Supreme  C!ourt  Mardi  22, 

1918.    This  suit  was  commenced  on , 

1918.  Generally  mere  delay  will  not  be 
sufficient  to  warrant  withholding  relief.  The 
delay  must  be  injurious  to  defendant.  I  can- 
not see  that  in  this  case  defendant  has  been 
injured.  Kelsey  v.  Agricultural  Insurance 
Co.,  78  N.  J.  Eq.  378,  79  Atl.  539. 

[3)  The  defendant  Insists,  third,  that  the 
contract  of  insurance  being  evidenced  by  a 
written  document  and  the  policy  containing 
a  provision  that  Its  terms  caimot  be  changed, 
or  altered,  except  by  a  written  notation,  the 
court  cannot  either  reform  the  contract  or 
apply  the  doctrine  of  estoppel  In  pals.    Wlille 


the  precise  question  has  not  been  settled  by 
the  courts  of  this  state,  yet  I  think  there  is 
authority  dearly  indicating  how  It  should  be 
determined.  In  Franklin  Fire  Insurance  Co. 
V.  Martin,  40  N.  J.  Law,  568,  29  Am.  Rep.  271, 
the  CcniTt  ot  Errors  and  Appeals,  speaking 
through  Mr.  Justice  Depue,  said: 

"If  the  proposal  for  insurance  be  prepared  bj 
the  agent  of  the  company,  and  he  misdescribc 
the  premises,  with  full  knowledge  of  their  actual 
condition,  and  there  be  no  ttaud  or  collusion 
between  the  agent  and  the  insured,  the  contract 
of  insurance  may  be  reformed  in  eqnity,  and 
made  to  conform  to  the  condition  of  the  prem- 
Ues  aa  they  were  known  to  the  agent." 

In  Lloyd  V.  Hulick,  69  N.  J.  Bq.  781,  63 
Atl.  616,  115  Am.  St  Rep.  624,  the  Court  of 
Errors  and  Appeals,  speaking  tbiongh  tbe 
present  Chief  Justice,  held  that  a  deed  might 
be  reformed  where  it  did  not  conform  to  the 
provisions  at  a  written  contract  In  Sloss- 
Sheffleld  Steel  ft  Iron  Co.  v.  2Etaa.  Life  In- 
surance Co.,  74  N.  3.  Bq.  635,  70  Ad.  380, 
Vice  Chancellor  Howell  said  tliat  contracts 
inter  partes  may  be  reformed  by  this  court 
whenever  by  reason  of  a  mutual  mistake  the 
written  instrument  fall*  to  express  the  agree 
ment  on  which  the  minds  of  the  parties  met, 
or  where  there  is  a  mistake  by  one  of  the 
parties  and  fraud  or  other  Inequity  attempted 
on  the  part  of  tlie  other.  G?his  case  was  re- 
versed by  the  Court  of  Errors  and  Appeals 
in  75  N.  J.  Eq.  546,  7S  AU.  228^  but  only  on 
the  question  of  fact.  In  Seymour  v.  Germnn- 
American  Ins.  Co.,  83  N.  J.  Bq.  87,  90  AtL 
074,  it  appeared  that  the  insurance  policy  con- 
tained a  provision,  stamped  with  a  band 
stamp: 

"Warranted  by  the  assured  that  the  within  de- 
acrit>ed  building  is  occupied  exdtudvely  for 
dweUings  above  the  first  or  grade  floor." 

The  policy  had  been  Issued  as  a  renewal 
of  a  policy  which  described  the  premises  as 
Insured  "while  occupied  as  a  dwelling  and  for 
manufacturing  of  oil  stonesL"  The  defend- 
ant's agent  transmitted  the  policy  to  com- 
plainant, who,  failing  to  notice  the  stamped 
words,  iwld  the  premium  and  placed  the 
paper  in  his  safe,  supposing  it  to  conform  in 
all  respects  to  the  one  that  had  preceded  It 
The  Court,  Stevens,  V.  C,  permitted  reforma- 
tion. The  case  was  affirmed  In  the  Court  of 
Errors  and  Appeals  on  the  opinion  belov. 
84  N.  J.  Bq.  206,  98  AU.  1086.  In  Kodi  v. 
Commonwealth  Ins.  Co.  of  N.  Y.,  87  N.  J. 
Eq.  90,  99  AU.  920.  Vice  Otanoellor  Learning 
did  not  doubt  but  that,  if  the  insurance  com- 
pany had  knowledge  that  the  insured  prop- 
erty actually  was  used  as  a  printing  office. 
it  would  have  been  proper  to  have  decreed 
reformation.  In  Martin  v.  Jersey  City  In- 
surance Co.,  44  N.  J.  Law,  273,  the  Supreme 
Court  held  that  knowledge  by  the  president 
of  an  insurance  company,  who  had  eserci^ 
tlie  power  of  n^aking  and  renewing  contract^ 
of  insurance,  that  the  insured  was  nial:ing 
additions  to  the  Insured  bnlldlnga  with  an 
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oral  permUaloH  to  do  ap,  estops  the  company 
teom  defending  an  action  brought  ujpbn  the 
policy  npon  the  gronnd  that,  by  reason  of 
SQch  additions,  there  had  been  an  increase  of 
risk,  and  further  that  iuiowledj;;e  by  the  com- 
pany of  the  existence  of  subsequent  insurance, 
followed  by  any  words  or  actS;  on  the  part  of 
the  company  l>y  which  the  insured  is  In- 
duced or  permitted  to  beliere.  that  the  con- 
tract of  Insurance  is  still  subsisting  and  the 
property  of  the  insured  Is  still  protected,  is 
a  waiFer  of  the  oondltlon  or  an  e8toiH>«l 
against  an  assertion  that  a  forfeiture  of  the 
policy  has  occurred  because  of  a  failure  ot 
the  insured  to  comply  with  the  condition  to 
give  notice  of  quch  subsequent  Insurance  and 
have  it  indorsed  upon  the  policy  or  acknowl- 
edged In  writing. 

1  have  not  overlooked  the  cases  of  Dewees 
T.  Manhattan  Insurance  Ca,  35  N.  J.  Law, 
366;  Bennett  v.  St.  Paul  Fire  &  Marine  Ina. 
Co.,  55  N.  J.  Law,  877,  27  AO.  ««. ;  Dimick  v. 
Metropolitan  Life  Ins.  Ca,  60  N.  J.  Law, 
384,  55  Atl.  291,  62  L.  B,  A.  774;  KupfeP- 
schmidt  v.  Agricultural  Insurance  Co.,  80  N. 
J.  Law,  441,  78  Atl.  225,  84  L.  K.  A.  (^.  S.) 
503.  These  were  all  actions  at  law,  and  I 
do  not  think  that  their  effect  Is  to  modify  the 
general  rule  that  permits  a  court  of  equity  to 
reform  a  contract  or  to  apply  the  doctrine  of 
estc^^)el  in  i>al8,  where  there  has  been  either 
a  mutual  mistake  or  a  mistake  on  one  part 
and  fraud  or  other  inequitable  conduct  on  the 
other. 

It  is  impossible  to  reooncUe  the  oaaee  from 
other  jarisdictiona.  See  the  note  to  Bostwick 
v.  Mutual  L.  Ins.  Co.,  116  Wis.  392,  89  N.  W. 
538,  92  N.  W.  246,  67  L.  B.  A,  705,  particular 
If  section  1;  section  3,  subd.  (b),  subsec.  1; 
sectl(Hi  4,  subd.  (a),  subsec.  1,  subd.  (c),  and 
Eub.sectlon  3,  subds.  (a),  (b),  (c) ;  section  9. 
Although  the  Supreme  Court  of  the  United 
States,  in  a  life  Insurance  case,  New  York 
Life  Insurance  Co.  v.  Fletdier,  117  V.  S.  619, 
6  Sup.  Ct  837,  29  L.  Ed.  934,  held,  where 
both  the  assured  and  Qi6  insurer  are  de- 
ceived by  fraudulent  acts  of  an  agent  in 
inserting  in  the  ai^llcatlon  false  answers, 
where  the  assured  answered  truthfully,  if 
both  parties  acted  bona  flde,  the  policy  should 
be  canceled  and  the  premiums  returned,  and 
that  a  party  insured  is  presumed  to  have 
read  his  ai^licatlon  and  to  be  cognizant  of 
the  limitations  therein  expressed,  and  that 
a  retention  of  the  policy  containing  a  copy 
of  the  application  was  an  approval  of  the 
application  by  the  assured,  yet  the  same 
court  In  Continental  Life  Ins.  Co.  v.  Chamber- 
Iain,  132  V.  S.  304,  10  Sup.  Ct  87,  33  L.  Ed. 
3il,  after  considering  the  Fletcher  Case,  held 
that  where  the  Insured  stated  to  an  agent  the 
exact  facts  with  respect  to  other  insurance, 
and  the  agent  then  wrote  "No  other,"  although 
in  fact  there  was  other,  the  Insurance  com- 
pany is  estopped  from  denying  the  interpreta- 
tion put  upon  the  facts  by  the  agent.  In 
Glens  Falla  In&  Ck>.  r.  Michael.  167  Ind.  659, 


74  N.  E.  964,  79  N.  B.  905,  8  L.  B.  A.  (N.  8J 
708,  the  court  held  that  the  Issuance  without 
written  application  to  a  life  tenant  of  a  Are 
insurance  policy  without  Inquiry  as  to  the 
state  of  title,  no  representations  being  made 
by  assured  upon  that  question,  and  the  as- 
sured paying  the  premium  and  accepting  the 
policy  wlthiout  notice  of  a  provision  In  the 
jpollcy  that  It  shall  be  void  if  the  interest 
of  the  assured  be  other  than  unconditional 
and  sole  ownership,  is  a  waiver  of  such  pro- 
vision. So  the  Supreme  Court  of  Arkapsas, 
In  Great  Southern  Fire  Insurance  Co.  v. 
Burns,  118  Ark.  22,  175  S.  W.  1161,  L.  E.  A. 
1916B,  1252,  Ann.  Cas.  1917B,  497,  held  that 
an  insurer  issuing  a  standard  policy  upon  a 
parol  application,  In  which  no  reference  Is 
made  to  Incumbrances  upon  the  property, 
waives  a  provision  printed  on  the  back  of 
the  policy  making  it  void  if  the  property  16 
incumbered  by  a  chattel  mortgage.  The 
court  in  the  latter  case  said: 

"The  effect  of  a  directed  verdict  would  havp 
been  to  bold  that  the  contract  of  insurance  wa& 
void  from  the  beginning,  and  that  the  pollciea 
never  in  fact  had  any  force  or  validity  because 
of  the  anti-mortgage  provisions  inserted  there- 
in by  the  insurance  company  without  the  knowl- 
edge of  the  insured.  If  that  view  should  be 
adopted,  the  insuraaea  oompany  would  not  only 
have  wrongfully  received  and  accepted  the  pr^ 
mium  from  the  assured,  but  would  have  alao 
misled  them  into  the  belief  that  their  property 
was  insured  when  in  fact  it  was  not." 

It  seems  to  me,  when  a  person  applies  to 
the  agent  of  an  Insurance  company,  authoris- 
ed to  act,  and  informs  the  agent  with  respect 
to  the  facts,  that  the  insured  may  upon  re- 
ceipt of  a  policy  assume  that  the  policy  Is  a 
valid  and  binding  obligation  on  the  part  of 
the  insurance  company.  As  Vice  Chancellor 
Stevens  said  In  Seymour  v.  German-American 
Insurance  Co.,  with  respect  to  the  situation 
presented  before  him.  If  the  contention  of  the 
insurance  company  be  sound.  It  isaaed  the 
policy  and  took  the  premium  when  the  policy 
was  void  ab  initio  to  its  knowledge  Either 
the  agent  of  the  insurance  company  mia- 
takenly  omitted  to  place  on  the  policy  a 
notation  to  the  effect  that  the  building  stood 
on  leased  ground,  and  subsequently  a  nota- 
tion to  ttie  effect  that  there  was  a  (diattel 
mortgage,  or  in  Issuing  the  policy  intenticm- 
ally  omitted  the  notattons,  in  which  event 
he  committed  a  <raud  upon  the  iasured,  for 
wbidi  the  oompany  is  reqmnsible.  It  is  no 
answer  to  say,  with  respect  to  the  notation 
in  reference  to  the  chattel  mortgage,  that  no 
additional  premium  was  received.  The  de- 
fendant company  by  its  act  led  the  Insured 
to  believe  that  his  vcagextj  waa  still  covered 
by  Insurance. 

The  principles  enunciated  in  such  cases  as 
Dimick  V.  Metropolitan  Life  Insurance  Ca, 
69  N.  J.  Law,  384,  55  Atl.  291,  62  L.  B.  A.  774, 
and  Insurance  Co.  v.  Fletcher,  177  U.  S.  519, 
6  Sup.  Ct  837,  29  L.  Ed.  934,  are  not  at  all 
applicable  in  the  case  at  bar.    In  such  cases 
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Involving  life  Insurance  the  contract  consists 
of  the  written  proposal,  written  representa' 
tlons  by  the  Insured,  and  the  policy.  In  fire 
insurance  generally,  as  In  this  case,  there  la 
no  written  proposal,  the  oral  request,  includ- 
ing statements  and  representaticHis  by  the 
insured,  takes  Its  place.  The  contract  is  not 
reduced  to  writing  by  the  parties.  The  policy 
is  a  unilateral  affair,  prepared  by  the  com- 
pany with  a  view  primarily  of  protecting  its 
interests;  and  this  Is  so,  so  far  as  the  writ- 
ten Bs  distinguished  from  the  printed  portlmi 
of  the  poUcy  is  concerned,  notwithstanding 
that  the  form  is  standard.  Its  acceptance 
and  retention  by  the  Insured  does  not  have 
the  same  effect,  at  least  In  equity,  as  the 
written  representations  of  the  insured  in  a 
life  policy,  accepted  by  the  company,  forming 
a  part  of  the  contract  In  considering  the 
matter  of  the  responsibility  for  written  an- 
swers in  a  proposal  for  life  Insurance,  the 
questions  for  whom  the  scrivener  Is  agent, 
and  the  duty  of  the  Insured,  before  signing, 
to  see  to  It  that  the  answers  are  properly 
transcribed,  as  well  as  questions  arising  un- 
der the  law  with  respect  to  warranties,  are 
involved.  No  such  questions  are  Involved  in 
a  case  like  this.  The  agent  who  received  the 
oral  request  and  representations,  who  issued 
the  policy,  did  so  in  each  Instance  as  the 
agent  of  the  company.  He  did  not  act  as 
agent  for  the  Insured  for  an  Instant  The 
company  alone  Is  responsible  for  his  acts. 
His  knowledge  and  fraud  are  imputed  to  the 
company.  It  may  be  that  in  a  life  case  the 
knowledge  and  fraud  of  the  agent  may  be 
imputed  to  either  the  insured  or  insurer,  as 
he  may  act  as  agent  for  either.  And  this 
Is  the  reason  underlying  the  first  headnote 
in  Insurance  €>>.  v.  Fletcher.  In  Continental 
Insurance  Co.  v.  Chamberlain,  132  V.  S.  aOi, 
10  Sup.  Ot  S7,  33  L.  Ed.  341,  the  Supreme 
Court  of  the  United  States  held  that  In  In- 
terpreting the  meaning  of  the  term  "other 
insurance"  the  agent  acted  as  the  agent  of 
the  Insurer  alone  and  the  company  was  bound 
by  his  interpretation.  I  think  the  Insured 
in  a  life  case  may  safely  assume  that  the 
policy  Issued  by  the  company  Is  In  accord 
with  the  written  proposal.  So  the  insured  in 
a  fire  case  may  safely  assume  that  a  policy 
Issued  is  In  accord,  so  far  as  the  description 
of  the  property,  and  the  insured's  interests 
therein  are  concerned,  with  the  oral  request ; 
that  he  may  safely  assume  that  the  policy 
Is  not  to  the  knowledge  of  the  insurer,  void 
ab  Initto. 

[4]  The  defendant  insists,  fourth,  that  be- 
cause of  the  failure  of  the  insureid,  or  bis 
broker,  to  read  the  policy,  there  can  be  no 
relief.  Here  again  there  is  a  wide  diverg- 
ence of  opinion  In  foreign  jurisdictions. 
Some  have  followed  the  rule  adopted  by  the 
Wisconsin  Supreme  Court  in  Bostwidt  v. 
Mutual  L.  Ins.  Co.,  116  Wla  392,  89  N.  W. 
538,  92  N.  W.  246,  6T  L.  R.  A.  705,  which  is 
to  the  effect  that  the  principles  of  caveat 


emptor  apply  to  the  sale  of  an  insurance 
policy  with  as  much  rigidity  as  In  the  case  of 
a  sale  of  merdiandlse.  Others  have  adopted 
a  contrary  rule.  116  Wis.  392,  89  N.  W.  538, 
92  N.  W.  216,  67  L.  B.  A.  727  at  seq.  See 
note  to  Dolvln  v.  American  Harrow  Co.,  28 
li.  R.  A.  (N.  S.)  882  et  seq. 

I  think  the  rule  to  be  applied  in  this  state 
is  to  be  gathered  from  a  consideration  of  the 
foIlo^N'lng  cases: 

Lloyd  V.  HuUck,  69  N.  J.  Eq.  786,  63  AtL 
617,  115  Am.  St  Rep.  624,  In  whidi  the  Chief 
Justice  said: 

"Its  [that  is,  the  deed]  delivery  by  the  de- 
fendants to  the  complainants,  without  a  dis- 
closure of  the  fact  that  it  contained  these  cove- 
nants, was  equivalent  it  seems  to  me,  to  a 
declaration  on  their  part  that  the  deed  was 
drawn  in  conformity  to  the  provisions  of  the 
contract.  It  is  true  that  the  complainants  might 
readily  have  discovered,  by  an  examination  of 
the  deed  before  accepting  it  that  it  was  not 
what  they  had  bargained  for,  and  it  may  be  con- 
ceded that  prudence  upon  their  part  required  a 
scrutiny  of  the  deed  before  its  acceptance  by 
them.  But  I  am  not  able  to  perceive  that  their 
failure  to  discover  the  fraud  disentitles  them 
to  relief.  In  the  transaction  of  business  men 
ordinarily  deal  with  one  another  In  the  belief 
tliat  each  is  honest." 

Seymour  v.  Oerman-Amerlcan  Insurance 
Co.,  83  N.  J.  Dq.  37,  90  Att.  674,  in  which  Vice 
Chancellor  Stevois  said: 

"The  facts  appear  to  me  to  show  mutual  mis- 
take—mistake by  the  company's  agent  in 
stamping  the  objectionable  matter  on  the  printed 
policy,  and  mistake  by  the  complainant  who 
supposed  that  the  policy  was  like  the  one  which 
had  immediately  preceded  it,  and  who  was  guil- 
ty of  no  more  carelessness  than  was  Lloyd  when 
he  took  his  deed  from  Hulick  under  the  supposi- 
tion that  it  conformed  to  the  prior  written  con- 
tract" 

See,  also,  the  cases  of  Kdaey  v.  Agricultur- 
al Insurance  Co.,  78  N.  J.  Eq.  378,  70  AtL 
639,  and  Koch  v.  Commonwealth  Ins.  Ca  of 
N.  T.,  87  N.  J.  Eq.  00,  99  AU.  920. 

The  complainants,  GafCaro  and  Oiammares,      ' 
could  not  read  English.    The  ddiveiy  of  the      I 
policy  following  the  oral  application  was  s     i 
r^resentation  that  the  policy  conformed  to 
the  facts  stated  in  the  oral  appUcatioa.  I 

I  am  of  the  (qjtinUm  that  the  defendant  in-  j 
surance  company  is  estopped  from  setting  up 
in  the  action  at  law  QMt  the  policy  is  void, 
either  because  the  building  stood  upon  leased 
ground  or  because  of  the  exlateaoe  of  tlie 
chattel  mortgage. 

It  may  be  a  different  question  as  to  wheth- 
er the  policy  should  be  reformed,  so  as  to 
express  an  agreement  on  the  part  of  the  in- 
surance company  to  pay  to  the  chattel  mort- 
gagee the  amount  of  his  loss.  The  Insuraow 
company  never  Intended  to  make  any  sudi 
contract.  The  testimony  Is  to  the  effect  that 
the  agent  was  forbidden  by  the  company  to 
make  such  a  contract.  I  desire  to  be  infonii- 
ed  by  counsel  whether  the  equities  betneeo 
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the  partfefl  caflnot  be  worked  ont  wttboat  a 
finding  as  to  whether  the  policy  can  be  re- 
formed as  abore  indicated.  - 1  wish  counsel 
for  complainants  would  notify  me  at  once 
whether  they  consider  it  necessary  that  the 
policy  be  reformed  by  writing  iu  the  chattel 
mortgage  clause. 


TIIiLIN(JHAST  V.  LBPPBBT. 

[Supreme  Court  of  Errors  of  Gomiecticnt. 
Feb.  1»,  1019.) 

1.  Affxal  and  Gbbob  «=>930(4)— Rbviiw— 
PbeSTJKPTIONB  —  KlTEOT  0!F  Gjenebal  Vbb- 
DICT. 

Where  the  verdict  is  a  general  one,  it  will 
be  presumed  that  the  jury  found  all  issues  for 
the  plaintiff. 

2.  Dakaoes  €=>152  —  DoxTBUi  oB  Tbebu: 
Damages— Plkadin  o. 

That  double  or  treble  damages  may  be  re- 
covered under  statutes  providing  therefor,  the 
complaint  must  clearly  state  such  facts  as  will 
bring  the  case  within  the  statute. 

3.  Daicaqes  ®=>152  —  Dot7BIX  ob  Treble 
Damages— Fueading—Statutobt    Remedt. 

To  recover  double  or  treble  damages  under 
statute,  the  daim  for  relief  must  specifically 
be  based  up<m  the  statutory  remedy. 

4.  Damages  «9l84  —  Docbus  qb  Tbxblk 
Damages  unoeb  Statute— STmroiENOT  or 
Paoor. 

To  recover  doable  or  treble  damages  under 
statutes,  the  proof  must  indicate  that  the  ver- 
dict was  necessarily  founded  upon  a  violation  of 
the  statute  authorising  such  extraordinary  dam- 
ages. 

5.  Damages  ^=»227  —  Doubue  oe  Tbeblb 
Damages  undeb  Statttte  —  Reqtiisties  of 
Findings. 

To  recover  double  or  treble  damages  under 
statute,  it  must  clearly  appear  that  the  jury 
found  for  plaintift  under  the  statutory  cause  of 
action  authorizing  such  extraordinary  damages, 
and  not  for  any  other  alleged  cause  of  action. 

6.  Damages  «=>227— Tbeblb  Damages  undxb 
Statute. 

Where  a  complaint  contains  two  causes  of 
action,  one  under  a  statute  authorizing  tr^le 
damages,  and  one  under  the  common  law,  and 
the  verdict  is  general,  the  court  may  not  treble 
the  damages  assessed  by  the  jury. 

7.  Trial  «=»330(1)— I>ibection  of  Vebdict^ 
IsDEPE^DENi  Causes  of  Action  fob  Sin- 
gle Injubt. 

A  plaintifF,  who  has  brought  suit  on  several 
independent  causes  of  action  for  a  single  injury, 
may  secure  a  direction  of  the  verdict  as  to  each 
cause  of  action  relied  on  by  him,  so  as  to  ob- 
viate the  necessity  of  an  indefinite  verdict 

8.  HisHWATs  ^»184(5)  —  Tbkble  Damages 
TTNDXB  Statute— Oenbbal  Vebdict  on  In- 
dependent Causes  of  Action. 

Where  plaintiffs  automobile  was  injured  in 
a  collision    with    defendant's    automobile,    and 


plaintiff  in  a  single  count  set  op  independent 
causes  of  action  under  the  common  law,  under 
Motor  Vehicle  Act  (Pub.  Acte  1017,  c  333)  SI 
14,  22,  and  under  Law  of  the  Road  (Pub.  Acts 
1017,  c  305)  i  7,  it  was  error  to  permit  re- 
covery on  some  one  or  more  of  such  causes,  and 
to  award  treble  damages  under  chapter  305; 
it  not  appearing  that  verdict  was  based  on  such 
statute,  which  alone  authorised  treble  dam- 
ages. 

Appeal  from  Superior  Court,  Hartford 
County ;  William  S.  Case,  Judge. 

Action  by  Harold  W.  TllUnghast  against 
Charles  H.  Leppert.  Judgment  for  plaintitt 
in  treble  the  amount  of  the  verdict,  and 
defendant  appeals.  Error,  judgment  set 
aside,  and  cause  remanded,  with  directions. 

Harry  W.  Beynolda,  of  Hartford*  tat  ap- 
pellant 

Leonard  O.  Ryan,  of  Middletown,  for  ap- 
pellee. 

WHE;EL£R,  J.  The  appeal  presents  the 
single  question  whether  the  court  erred  in 
its  ruling  trebling  the  actual  damages  of 
$150. 

In  a  single  count  the  complaint  sets  forth 
several  Independent  causes  of  action,  each 
seeking  a  single  recovery  for  the  same  in- 
jury. The  allegation  of  paragraph  3,  that 
"the  defendant  carelessly  and  negligently  col- 
lided with  the  automobile  of  the  plaintiff," 
is  that  of  the  common-law  cause  of  action 
of  negligence.  The  allegation  of  paragraph 
4,  that  "said  defendant  was  operating  his 
automobile  in  a  careless  and  recli:less  man- 
ner, at  a  rate  of  speed  greater  than  was 
necessary  and  proper,  having  regard  to  the 
width,  traffic,  and  use  of  the  highway,  said 
collision  taking  place  at  a  curve  or  sharp 
turn  in  the  highway,  posted  with  signs,"  is 
that  of  the  cause  of  action  based  upon  sec- 
tions 14  and  22  of  chapter  333  of  the  Public 
Acts  of  1917,  called  the  Motor  Vehicle  Act 
The  allegation  of  paragraph  6,  that  "the 
defendant  carelessly  and  negligently  failed 
on  approaching  said  plaintiff  to  slacken  hla 
pace,  and  give  a  timely  signal,  and  season- 
ably turn  to  the  right  to  give  the  plaintiff 
half  of  the  traveled  path  and  a  fair  and 
equal  opportunity  to  pass,"  is  that  of  the 
cause  of  action  based  upon  section  2,  chapter 
305,  of  the  Public  Acts  of  1917,  called  the 
Law  of  the  Road,  supplemented  by  the  words 
"and  give  a  timely  signal,"  taken  from  sec- 
tion 22  (b)  of  chapter  833  of  the  Public  Acts 
of  1917. 

The  allegations  of  the  complaint  thus  de- 
scribe at  least  three  Independent  causes  of 
action,  one  upon  the  common-law  rule  of 
negligence,  one  tipon  the  provisions  of  the 
Motor  Vehicle  statute,  and  one  upon  the 
statate  denominated  the  Law  of  the  Road. 
There  is  no  rule  of  law  and  no  statutory  au- 
thority which  authorizes  a  court  to  double 
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or  treble  the  damageis  awarded  by  coart  ot 
Jnry  for  the  causes  of  action  set  forth  in 
this  complaint,  except  as  to  the  cause  of  ac- 
tion based  upon  chapter  305  of  the  Pnbllc 
Acts  of  1917,  and  section  7  of  this  act  does 
confer  such  authority. 

[1]  The  verdict  was  a  general  one;  hence 
the  presumption  is  that  the  jury  found  all 
issues  for  the  plainttfT.  Foster  v.  Smith,  52 
Conn.  449,  451.  The  damages  were  limited 
by  the  charge  of  the  court  to  compensation 
for  the  injury  to  the  automobile,  and  should 
have  been  the  same,  whether  one  or  all  of 
the  causes  of  action  were  found,  because 
there  was  a  single  indivisible  injury. 

It  would  Beem  to  follow  logically  that  the 
actual  damages  found  could  not  have  be^ 
more,  whether  the  verdict  was  on  one  or 
all  of  the  causes  of  action  alleged.  Though 
this  were  plainly  true  in  this  case,  it  might 
not  be  so  in  another  case,  where  several 
causes  of  action  were  Joined  In  one  com- 
plaint. 

[2-J]  We  have  adopted  certain  rales  gov- 
erning actions  seeking  to  recover  double  or 
treble  damages  under  statutes.  We  require 
that  the  complaint  shall  clearly  state  sudi 
facts  as  will  bring  the  case  within  the  stat- 
ute. Broschart  v.  Tuttle,  59  Conn,  1,  8,  21 
Atl.  025,  11  L.  R.  A.  S3.  And  we  require 
that  the  claim  for  relief  should  be  specifical- 
ly based  upon  the  statutory  remedy.  Dunbar 
V.  Jones,  87  Conn;  253,  267,  87  Atl.  787.  And 
we  require  that  the  proof  should  indicate  that 
the  verdict  was  necessarily  founded  upon  a 
violation  of  the  statute  autliorizing  the  ex- 
traordinary damages.  Broschart  y.  Tuttle. 
59  Conn.  1,  9,  21  Atl.  925,  11  L.  B.  A.  33; 
Dunbar  v.  Jones,  87  Conn.  253,  260,  87  Atl. 
787.  And  we  have  held  that  it  must  clearly 
appear  that  the  Jury  found  for  the  plaintitC 
under  the  statutory  cause  of  action  authoriz- 
ing these  extraordinary  damages,  and  not 
for  any  other  alleged  cause  of  action.  Dun- 
bar V.  Jones,  87  Conn.  253,  256,  87  Atl.  787. 

[«]  Where  the  complaint  contains  two 
causes  of  action,  one  under  the  statute  au- 
thorizing these  extraordinary  damages,  and 
one  under  the  common  law,  and  the  verdict 
is  a  general  one,  we  have  held  that  the 
court  may  not  treble  the  damages  assessed 
by  the  Jury.    Dunbar  v.  Jones,  supra. 

[7]  It  is  possible  that  the  record  may  show 
clearly,  notwithstanding  the  general  verdict, 
that  the  Jury  found  the  damages  under  the 
statute  allowing  the  trebling  or  doubling  of 
the  damages,  and  not  for  any  other  alleged 
cause  of  action;  but  where  this  does  not  so 
appear  the  rule  adopted  must  govern.  This 
can  work  no  hardship  upon  the  litigant,  for 
it  is  within  Ills  province  to  secure  a  direc- 
tion of  the  verdict  as  to  each  cause  of  ac- 
tion relied  on  by  him.  Johnson  v.  Higglns, 
53  Conn.  236,  241,  1  Atl.  610. 

The  appellant  correctly  says  that  practical- 


ly the  some  questton  raised  by  tbla  appeal 
was  decided  in  Dunbar  v.  Jones,  supra.  Tbe 
proof  in  that  case  was  practically  limited 
to  violations  of  tbe  so-called  Law  of  tbe 
Boad.  But  the  complaint  contained  in  a 
single  count  two  causes  of  action,  and  the 
charge  of  tbe  court  permitted  a  recoverj 
upon  either  or  both,  and  because  of  this  we 
held  that  the  granting  of  double  damages 
was  not  authorized. 

[I]  In  this  case  there  was  no  attempt  In 
the  proof  to  limit  the  action  to  a  violation 
of  the  Law  of  the  Boad. .  On  the  contrary, 
the  court  permitted  a  recovery  upon  "some 
one  or  more  of  the  ways  assigned  by  the 
complaint."  We  have  no  way  of  ascertala- 
ing  that  tbe  Jury  based  the  verdict  upon  the 
cause  of  action  setting  up  a  violation  of  the 
Law  of  the  Boad,  and  that  was  the  only 
cause  of  action  authorizing  treble  damages. 

The  verdict  was  for  $175.  The  plalntlfl 
filed  8  remittitur  consenting  that  "judgment 
may  be  entered  as  upon  a  verdict  for  ?130 
actual  damages."  There  is  error,  the  judg- 
ment is  set  aside,  and  the  cause  remand(.d, 
with  direction  to  render  Judgment  for  tbe 
plalntifr  for  $150. 

The  other  Judges  concurred. 


WHiEATLEY  v.  DUBTja 

(Supreme  Court  of  Errors  of  Coaneetient 
Feb.  19,  1»19.) 

1.  Execution  «=3451— Biohi  to  Takx  Poob 
Dbbtok'b  Oath. 

In  an  application  to  review  the  action  of  a 
court  in  administering  the  poor  debtor's  oath, 
authorized  by  Gen.  St.  li)02,  $  2946,  the  orig- 
inal adjudication  of  fraud  is  not  conclusiTe  «s 
to  the  existence  of  fraud,  in  view  of  section 
2950,  providing  for  a  second  application  to  take 
the  oath. 

2.  eixecution  9=>451  —  exeoutioh  aoaissi 
Boot— Rblxasb  on  Oath  by  Poob  Debtob 
— Evidence. 

In  a  proceeding  to  review  the  action  of  a 
justice  of  tbe  peace  in  allowing  a  debtor  to  take 
the  poor  debtor's  oath  authorized  by  Gai.  St. 
1902,  i  2946,  evidence  of  an  adjudication  in 
bankruptcy  of  defendant  wais  pr<q)erly  admitted, 
as  bearing  on  his  financial  condition,  in  view 
of  Bankruptcy  Act,  §i  6  and  6a. 

3.  Evidence  <S=>83(1)  —  Execution  <8=»451  - 
Execution  Against  Bodt— Poob  Debtob's 
Oath— PBESUHPnoNa    , 

In  reviewing  action  of  a  Justice  in  adminis- 
tering poor  debtor's  oath  authoriicd  by  Gen. 
St  1902,  f  2946,  evidence  that  defendant  bad 
been  adjudged  bankrupt  was  not  made  inadmis- 
sible because  of  failure  to  show  appointment  of 
a  trostee  or  the  bona  fides  of  the  traniactioB, 
since  it  will  be  presumed  that,  when  a  jodidal 
or  official  act  is  shown  to  liave  been  done  in  a 
manner  aubstantially  regular,  the  formal  r^- 
nisites  for  its  validity  have  been  complied  with. 
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Appeal  from  Superior  Court,  Windham 
County ;  Milton  A.  Shumway,  Judge. 

Action  by  William  H.  Wheatley  against 
Fred  R.  Dubuc.  Judgment  was  rendered  for 
plaintiff,  and  defendant  imprisoned  on  an 
execution  against  tlie  body.  The  poor  debt- 
or's oath  was  administered  by  the  Justice 
of  the  peace,  and  on  review  in  the  superior 
court,  defendant  was  discharged,  whereupon 
plaintiff  appeals.    No  error. 

The  record  discloses  that  on  September 
25,  1917,  William  W.  Wheatley  obtained  a 
judgment  in  the  superior  court  for  Windham 
county  against  Fred  B.  Dubuc  in  the  sum 
of  1262.06  damages  and  costs,  upon  the 
ground  that  Dubuc  refused  to  pay  a  debt  ad- 
mitted by  him  to  be  due  and  payable  to 
Wheatley,  while  having  estate  not  exempt 
from  execution,  sufficient  to  discharge  the 
same,  concealed  and  withheld  by  him  so  that 
the  same  could  not  be  taken  by  legal  pro- 
cess. On  October  8,  1917,  Dubuc  was  com- 
mitted to  the  Windham  county  Jail  by  vir- 
tue of  an  execution  levied  upon  his  body  for 
the  collection  of  this  judgment.  On  March 
11,  1918,  Dubuc  applied  to  a  justice  of  the 
peace  to  take  the  oath  provided  for  poor 
debtors.  On  April  20,  1918,  the  Justice  of 
the  peace,  after  due  hearing,  administered 
to  Dubuc  the  oath  provided  for  poor  debt- 
ors. Wheatley  then  made  an  application  for 
a  review  of  this  judgment,  which  came  he- 
lore  Hon.  Milton  A.  Sbumway,  a  judge  of 
the  superior  court,  on  the  25th  day  of  May, 
1918,  who,  after  fully  hearing  the  parties, 
found  that  the  poor  debtor's  oath  was  prop- 
erly* administered  by  the  Justice  of  the 
peace,  and  ordered  that  Dubuc  be  forthwith 
released.  Dubuc  was  confined  in  jail  from 
October  8,  1917,  when  execution  was  levied, 
up  to  and  at  the  time  of  the  hearing  before 
Judge  Shumway.  Before  judgment  was  ren- 
dered in  the  action  in  the  superior  court, 
Dubuc  i>aid  a  certain  promissory  note  owed 
by  him  to  his  father,  who  was  a  creditor 
of  Fred  R.  Dubuc.  The  debtor  began  volun- 
tary proceedings  in  bankruptcy  about  Novem- 
ber 20,  1917,  and  was  adjudicated  a  bank- 
rupt November  28,  1917.  At  the  time  he 
was  adjudicated  a  bankrupt,  he  was  in  the 
possession  of  a  mowing  machine  which  he 
had  purchased  for  and  on  account  of  his 
brother. 

Charles  E.  Searls,  of  Putnam,  and  Harry 
E.  Back,  of  Killlngly,  for  appellant. 

Arthur  G.  BUI,  of  Danielson,  and  Charles 
L.  Torrey  and  Mahlon  H.  Gelssler,  both  of 
Putnam,  for  appellee. 

RORABACK,  J.  (after  stating  the  facts 
as  above).  Section  2M0  of  the  General  Stat- 
utes, relating  to  the  procedure  of  a  poor 
debtor  to  obtain  a  discharge  from  Jail,  pro- 
vides that  the  magistrate  bearing  such  an 
aiq;>llcation   shall   inquire  into  the  matter. 


'  and,  if  no  sufficient  reason  Is  shown  to  the 
contrary,  shall  administer  to  the  debtor  the 
following  oath: 

"You,  A.  B.,  solemnly  swear  .that  yoabav^ 
not  any  estate,  in  posseaaion,  reversion,  or  re- 
mainder, of  the  value  of  $17,  in  the  whole,  or 
sufficient  tp  pay  the  demand  for  which  you  are 
imprisoned,  except  what  is  by  law  exempt  from 
execution,  and  that  you  have  not,  directly  or 
indirectly,  disposed  of  all  or  any  part  of  your 
estate,  thereby  to  secure  the  same,  or  to  receive 
or  except  any  advantage  therefrom,  or  to  de- 
fraud your  creditors,  so  help  you  God." 

Judge  Shumway,  acting  m  a  court  of  re- 
view, reached  the  conclusions  that  "Dubuc 
in  fact  had  no  estate  of  the  value  of  $17  not 
exempt  from  execution";  also  that  "no  suf- 
fldent  reason  had  been  shown  why  Dubuc 
shonld  not  be  admitted  to  take  the  poor 
debtor's  oath."  The  evidence  is  not  before 
us,  and  these  conclusions  must  necessarily 
stand  unless  the  sabordinate  facts  found  are 
legally  inconsistent  therewith,  or  unless  such 
conclusions  appear  to  be  controlled  by  an 
erroneous  view  of  the  law. 

[1]  The  appellant  contends  that  the  court 
erred  In  ruling  and  holding: 

"That  the  judgment  was  not  conclusive,  of  the 
fact  that  Fred  Dubuc  had  conveyed  away  or 
concealed  his  property  for  the  purpose .  of  de- 
frauding his  creditors,  so  far  as  forever,  or 
so  long  as,  said  judgment  or  the  execution  is- 
sued thereon  remains  unsatisfied,  to  deprive  him 
of  the  privilege  or  right  to  take  the  poor  debtor's 
oath." 

In  an  application  like  the  present  one,  we 
cannot  admit  that  the  original  adjudication 
of  fraud  furnishes  a  continuous  and  con- 
clusive reason  why  an  applicant  cannot  ever 
have  the  benefit  of  the  poor  debtor's  oath  to 
obtain  his  release  from  Imprisonment.  Such 
a  conclusion  would  he  wholly  inconsistent 
vrith  the  policy  of  our  law  as  manifested  by 
section  2946,  already  referred  to,  and  also 
with  section  2950  of  our  General  Statutes, 
revision  of  1902.  The  latter  section  in  effect 
provides  that  the  imprisoned  debtor,  if  no 
suflicient  reason  is  shown  to  the  contrary, 
may,  in  a  second  application,  have  the  bene- 
fit of  the  oath  without  proving  any  change 
In  his  circumstances.  It  is  undoubtedly 
true  that  this  judgment  of  fraud  has  a  ma- 
terial bearing  upon  the  question  here  pre- 
sented, but  such  an  adjudication  is  far  from 
being  conclusivR 

In  determining  whether,  as  the  appellant 
claims,  it  appears  that  the  conclusions 
reached  by  the  trial  judge  are  legally  in- 
consistent with  the  facts  found,  it  is  neces- 
sary to  inquire  what  these  facts  were.  It 
appears  that  the  original  judgment  was  ren- 
dered September  25.  1917.  This  date  does 
not  fix  the  time  when  the  frandulent  acts 
were  committed.  ^Hils  must  have  been  be- 
fore the  action  of  fraud  was  commenced, 
and  it  may  have  occurred  a  month  or  a  y wip 
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before  the  judgment  was  rendered.  The 
character  of  the  property  concealed  Is  not 
shown.  It  may  have  been  perishable  and  not 
In  existence  when  the  trial  judge  found  that 
Dubuc  had  no  estate  of  the  value  of  $17  not 
exempt  from  execution,  or  it  may  have  been 
applied  In  good  faith  in  payment  of  the  note 
which  Dubuc  owed  and  paid  his  father. 
These  conclusions  are  consistent  with  the 
finding  as  made,  and  are  also  supported  by 
the  finding  that  Dubuc  was  adjudged  a 
bankrupt  November  28,  1917.  But  the  de- 
fendant contends  that  the  court  erred  in 
ruling  and  holding: 

"That  the  adjudication  in  bankruptcy  of  Do- 
buc  waa  sufficient  prima  facie  evidence  that  the 
said  Dttbnc  had  not  in  his  possession  any  estate 
of  the  value  of  $17  in  the  whole,  or  sufficient  to 
pay  the  demand  for  which  be  waa  ImpriBoned." 

"  'Adjudication'  shall  mean  the  date  of  the 
entry  of  a  decree  that  the  defendant,  in  a  bank- 
ruptcy proceeding,  is  a  bankrupt,  or,  if  such 
decree  is  appealed  from,  then  the  date  when 
such  decree  is  finally  confirmed."  Bankruptcy 
Act  July  1,  1898,  c  541,  J  1  (2),  30  Stat.  544 
(U.  S.  Comp.  St.  {  9585). 

"An  adjudication  of  bankruptcy  is  conclusive 
as  to  the  matters  decreed  by  the  order,  if  made 
by  a  court  of  competent  jurisdiction,  and  such 
adjudication  cannot  be  attacked  collaterally. 
It  can  only  be  set  aside  upon  an  application 
made  therefor  by  motion,  notice  of  which 
should  be  served  on  the  bankrupt  Such  mo- 
tion should  be  made  within  a  reasonable  time 
after  the  entry  of  the  orler.  It  may  be  granted 
for  sufficient  cause  in  the  discretion  of  the 
court,  when  made  by  a  person  who  has  an  in- 
terest in  the  proceedings."    5  Cyc.  817,  318. 

[1]  The  banknu>t's  right  to  exemption  Is 
governed  by  the  law  of  the  state  of  his 
domicile.  Bankruptcy  Act,  {  6  (U.  S.  Ck>mp. 
St.  I  9590).  We  have  the  right  to  infer  that 
the  appellant,  as  a  creditor,  was  to  all  in- 
tents and  purposes  a  party  to  this  bankrupt- 
cy proceeding.  The  relevancy  of  this  adjudi- 
cation was  not  questioned  t^  an  objection 
to  Its  admission  In  evidence,  or  otherwise. 
It  must  be  conceded  that  one  of  the  material 
and  controlling  questions  before  the  trial 
judge  was  as  to  the  debtor's  financial  condi- 
tion at  the  day  and  time  of  the  hearing  be- 
fore him.  This  was  one  of  the  important 
questions  passed  upon  by  the  federal  court 
In  Its  decree  of  bankruptcy,  which  apparent- 
ly has  never  been  questioned.  We  think 
that  this  evidence  was  relevant,  and  that  the 
trial  judge  has  not  overestimated  its 
weight  and  bearing  upon  Dubuc's  financial 
condition  in  the  hearing  now  In  question. 

The  fallacy  of  the  appellant's  contentionB 
Is  disclosed  by  his  claims  that:  It  does  not 
appear  whether  proceedings  were  bad  in  the 
bankruptcy  court  other  than  adjudication, 
and  especially  wh^her  a  trustee  was  ever  ap- 
pointed to  whom  the  bahkrupt  could  legal- 
ly turn  over  his  concealed 'funds,  or  whether 


the  initial  proceedings  were  instituted  for 
the  proper  dividing  of  what  property  be 
might  have  among  his  creditors,  or  only  as 
a  blind  to  assist  him  In  attempting  to  take 
the  poor  debtor's  oath,  or  whether  In  fact 
the  concealed  fimds  ever  reached  the  trus- 
tee. If  such  officer  there  be. 

[3]  The  defendant's  claims  overlook  tbe 
familiar  presomptlon  of  law  that,  when  any 
judicial  or  official  act  U  shown  to  have  been 
done  In  a  manner  substantlully  regular,  It 
Is  presumed  that  formal  requisites  for  its 
validity  were  compiled  with.  Stephen's  Di- 
gest of  the  Law  of  Evidence,  art.  101,  p. 
278. 

If  any  of  these  Irregularities  existed.  It 
was  Incumbent  upon  the  appellant  to  point 
them  out  This  he  has  not  done  or  attempt- 
ed to  do.  The  record  discloses  that,  after 
Judgment  for  Dubuc  was  rendered,  the  trial 
judge  made  a  brief  finding  of  facts  and  the 
conclusions  which  he  had  reached  upon  the 
finding  as  made.  It  does  not  appear  that 
tbe  appellant  made  any  attempt  to  have 
this  finding  made  more  specific  or  correct<>d. 
as  he  had  the  right  to  do  under  our  Practice 
Act  (Gen.  St.  1902,  c  49).  What  we  have 
just  stated  In  this  connection  ai^Ues  with 
equal  force  to  the  appellant's  claim  that  the 
facts  found  do  not  sustain  the  conclusions 
reached  by  the  trial  judge. 

There  Is  no  error. 

The  other  Judges  concurred. 


DAY  V.  WBBLBSt  et  aL 

(Supreme  Court  of  Errors  of  Ccmnecticnt 
Feb.  19,  1919.) 

1.  EXEOUTOEB  AWD   ADinNISTKATOBS  «=»30fr- 

DiBcnABeB — Patmbnt  ot  Lboact. 
Where  the  superior  court  failed  to  adjudi- 
cate upon  a  dalm  before  it  for  a  legacy,  and 
designate  to  whom  it  should  be  delivered,  tbe 
executor  cannot  deliver  the  legacy  and  secnr« 
his  discharge. 

2.  Wilis  9=>489(4)— Constbuctioh— Bitbik- 
Sro  EVIMNCB— Intewtiok. 

The  testimony  of  the  scrivener  and  witness- 
es of  a  will  to  the  testator's  declarations  of  tea- 
tamentaty  Intention,  or  the  meaning  of  the  word 
"children"  as  used  by  the  scrivener  in  a  bequest, 
is  inadmissible,  except  in  cases  of  equivocation. 
or  when  offered  to  rebut  a  resUtting  trust 

3.  Wills     ^=»441— CoNSTBtrcnoN— Intest— 

OORTEXT  AND  ClBCTIMSTAWCES. 

A  testator's  intent  Is  to  be  ascertained  from 
the  words  of  the  will.  Interpreted  in  the  liitht 
of  their  context  and  of  the  surrounding  circum- 
stances . 

4.  Wills    €=»497(1)— Constkcction— Iwtest 
— Childben— Pbesumption. 

A  testator  Is  presumed'  to  have  used  the 
■#ord  "cbildren"  In  a  bequest  In  its  strict  and 


^sFor  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Conn.) 


DAT  V.  WKBLEB 


619 


ordinary  meaning,  nnleas  the  context  of  the 
vill  or  surroanding  circnmBtances  show  a  con- 
trary intent 

5.  WUXB       «=»441— C0»8T*D0XI0N— IHTBNT— 

ExnuNBio  Evidence. 
Where  the  language  of  a  will  is  clear  and 
precise,  and  the  person  or  thing  exists  and  is 
accurately  named,  extrinsic  circumstances  sur- 
rounding the  testator  cannot  detach  the  lan- 
guage ased  from  its  primary  signiScance. 

6.  WlUJB     €=»486— CONSTEUCXION— EXTMNSIO 
ClBCUMSTANCES— VABYINO  OB  CONTBOLUNO. 

Extrinsic  circamstances  may  explain  the 
language  of  the  will,  but  they  cannot  contradict, 
vary,  or  control  it. 

7.  Wiixs  «=>489(1)— Construction— ClBCUM- 
STANCES—Effect. 

That  testator  Icnew  that  claimant  had  been 
regarded  as  a  child,  when  in  fact  only  a  niece, 
of  one  to  whose  "children"  she  made  a  bequest, 
held  not  to  make  it  at  all  probable  that  she 
intended  to  indude  claimant. 

8.  Wills  «=»706  — Harmless,  Bbbob  — Evi- 
dence. 

Where  extrinsic  evidence  was  erroneously 
admitted  In  a  proceeding  to  construe  a  will,  but 
its  exclusion  would  not  have  changed  the  result, 
it  will  be  considered  harmless. 

Appeal  from  Superior  Court,  Hartford 
County ;  I^iclen  F.  Burpee,  Judge. 

Action  of  Interpleader  by  Edward  M.  Day, 
executor,  ag^alnst  Byron  P.  Webler  and  oth- 
ers, to  determine  die  ownership  of  a  trust 
fund.  Interlocutory  Judgment  that  defend- 
ants Byron  P.  Webler  and  Mrs.  Carrie  Web- 
ler Loomls  interplead.  Defendants  thereup- 
on filed  their  claims,  and  Judgment  rendered 
that  Mrs.  Loomis  has  no  Interest  in  said 
fund,  and  she  appeals.    Affirmed. 

A.  Storrs  Campbell,  of'  Hartford,  for  ap- 
pellant. 
Noble  B.  Pierce,  of  Bristol,  for  appellee. 

WHBEILBR,  J.  The  trial  of  the  inter- 
pleader developed  these  facts: 

Mrs.  Jane  Pomeroy,  of  Hartford,  deceas- 
ed March  15,  1917,  leaving  a  vrtll  the  four- 
teenth paragraph  of  which  was: 

"14.  I  give  and  bequeath  to  Keziah  L.  Webler 
of  Bristol,  and  in  case  of  her  death  before  mine, 
then  to  her  children,  ^12,000.00." 

Kesiah  Webler  predeceased  Mrs.  Pomeroy. 
Upon  the  hearing  oo  the  interpleader,  Byron 
P.  Webler,  who  is  the  sole  child  ef  Keslah 
Webler,  claimed  this  entire  legacy. 

Mrs.  Oarrle  W.  I^oomis  (iaimed  the  right 
to  share  this  legacy  equally  with  Byron  P. 
Webler.  Her  claim  was  that  the  testatrix 
infolded  by  the  use  of  the  term  "children" 
to  Include  her. 

Mrs.  Loomls  was  a  niece  of  Keziah  Webler, 
and  upon  the  death  of  her  parents,  when  she 


was  about  12  years  of  age,  she  came  to  live 
in  the  home  of  Keziah  Webler  and  her  hus- 
band, Oramel,  and  so  continued  for  about  2 
years.  Mr.  and  Mrs.  Webler  said  to  some 
of  their  friends  and  relatives  at  different 
times  that  they  had  taken  Mrs.  Loomls  as 
their  daughter,  and  they  told  her  to  treat 
them  as  if  they  were  her  parents,  and  they 
treated  her  as  their  daughter.  She  was  gen- 
erally known  and  called  Carrie  Webler,  but 
she  addressed  Keziah  Webler  and  her  hus- 
band as  uncle  and  aunt 

Carrie  left  the  home  of  her  uncle  and  aunt 
because  of  the  unkind  treatment  of  her  un- 
cle, and  during  the  next  two  years  she  oc- 
casionally visited  than.  She  vras,  when 
about  18,  married  In  1860,  under  the  name 
of  Carrie  Webler,  to  Charles  M.  Loomls.  In 
the  following  14  years  Mrs.  Loomls  occa- 
sionally visited  her  uncle  and  aunt.  At  one 
time  her  aunt  kept  one  of  her  children  for  6 
or  7  months  while  Mrs.  txwmls  was  sick,  and 
otherwise  assisted  her  In  various  ways. 

Mrs.  I^mls  left  her  husband,  and  there- 
after at  one  time  lived  in  the  family  of  Ke- 
ziah's  son  about  3  months,  and  during  this 
time  Mrs.  Loomls  frequently  called  on  Ke- 
ziah. While  Mrs.  Loomis  was  living  in  Bris- 
tol with  the  Weblers  in  1864-1866,  she  vis- 
ited with  her  atmt,  Mrs.  Pomeroy,  several 
times,  and  Mrs.  Pomeroy  visited  the  Weblers 
In  their  home. 

Mrs.  Pomeroy  knew  the  circumstances  in 
which  the  Weblers  had  taken  Carrie  into 
their  family  and  she  treated  her  with  kind- 
ness and  sympathy.  Sometimes  Carrie  ad- 
dressed Mrs.  Pomeroy  as  Aunt  Jane.  After 
Mrs.  Pomeroy  removed  to  Hartford,  about 
1870,  Keziah  Webler,  accompanied  by  Carrie, 
made  calls  on  her  at  her  home  there  on  two 
or  more  occasions.  Mrs.  Loomls  never  claim- 
ed to  be  the  child  of  Keziah  Webler. 

When  Mrs.  Pomeroy  executed  her  will  In 
1911,  Keziah  Webler  was  70  years  of  age,  and 
deceased  June  15,  1916,  leaving  as  her  only 
child  Byron  P.  Webler.  T.wo  years  before 
the  death  of  Keziah  Webler,  Mrs.  Loomis  re- 
mained in  her  home  with  her  for  several 
days. 

Keziah  Webler'a  son  Byron  has  a  son,  Har- 
ry, who  lived  with  Mrs.  Webler  from  the 
time  he  was  3  years  old.  In  1881,  until  he 
was  16,  and  was  brought  up  by  her.  Mrs. 
Pomeroy  sometimes  spoke  of  Harry  as  By- 
ron P.  Webler's  brother,  and  referred  to  By- 
ron P.  Webler  and  his  son  as  Kezlah's  (Chil- 
dren. 

Mrs.  Pomeroy  executed  four  wills  prior  to 
the  will  before  us,  in  which  she  made  a  be- 
quest to  Keziah  Webler,  and  in  case  of  her 
death  before  her  own  to  her  children.  In  the 
terms  of  the  fourteenth  paragraph  of  the 
will  before  us. 

The  trial  court  reached  the  conclusion  that 
the  evidence  produced  by  Mrs.  Loomls  was 
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Insufficient  to  establish  her  right  to  any  part 
of  the  legacy  given  In  the  fourteenth  para- 
graph of  the  will  and  rendered  Judgment 
that  Mrs.  Loomls  "has  no  right,  title,  or  In- 
terest In  or  to  said  fund  of  $12,000." 

[1]  The  court  failed  to  adjudicate  upon  the 
claim  of  Byron  P.  Webler.  This  we  presume 
was  an  inadvertence,  since  this  claim  was 
properly  before  the  court  for  adjudication, 
and  the  executor  cannot  secure  the  discharge 
he  prays  for  until  the  court  designate  the 
person  to  whom  this  legacy  shall  be  deliv- 
ered. 

[2]  The  appeal  assigns  a  single  error: 

"Permitting  the  scrivener  of  the  will  and  the 
witnesses  Thorpe  and  RedjBeld  to  relate  declara- 
tions made  to  them  by  the  testatrix  regarding 
her  intent  in  the  use  of  the  term  'children'  in 
the  fourteenth  paragraph  of  the  wilL" 

The  testator's  declarations  of  his  testa- 
mentary intention,  or  as  to  the  meaning  of 
the  words  which  the  scrivener  used,  are  not 
admissible,  except  In  cases  of  equivocation, 
or,  as  It  is  sometim.es  called,  latent  ambigu- 
ity, as  to  the  person  or  subject  meant  to  be 
described,  or  unless  the  evidence  Is  offered  to 
rebut  a  resulting  trust.  This  has  been  the 
doctrine  of  our  court  as  early  as  Dunham  v. 
AverlU,  45  Conn.  61,  68,  29  Am.  Rep.  642,  and 
was  last  reiterated  In  McDermott  y.  Scully, 
91  C!onn.  45,  49,  98  Atl.  350,  Ann.  Caa.  1917E, 
407,  where  the  precise  ruling  Involved  In  this 
case  was  before  us  and  decided  adversely  to 
the  appellant's  claim. 

[3]  A  testator's  Intent  is  to  he  ascertained 
from  the  words  of  his  will  Interpreted  in  the 
light  of  their  context  and  of  the  surround- 
ing circumstances,  "and  the  court  should 
place  itself  in  the  situation  of  the  testator, 
surrounding  Itself  by  the  facts  which  were 
before  him,  and  then  ascertain  the  meaning 
of  the  language  It  Is  called  upon  to  construe." 
McDermott  v.  Scully,  supra. 

[4]  Mrs.  Pomeroy  was  presumed  to  have 
used  the  word  "children"  In  her  will  In  Its 
strict  and  primary  meaning  (Bartlett  v.  Sears, 
81  Conn.  34,  ."^O,  70  Atl.  33;  Lealie  v.  Wat- 
son, 60  Conn.  508,  21  Atl.  1075),  unlfiss  there 
was  In  the  will,  construed  in  the  light  of  the 
context  and  surrounding  draunstjinces, 
something  showing  a  contrary  Intent  (Schoul- 
er  on  Wills  [5th  Ed.]  {  534). 

[6]  There  Is  nothing  In  the  will  showing 
such  contrary  Intent.  What  he  has  written 
determines  the  testator's  intent,  and  "where 
the  language  be  clear  and  precise,  and  the 
person  or  thing  exist  and  be  .accurately  nam- 
ed," extrinsic  drcurastances  surrounding  the 
testator  cannot  detach  the  language  used 
from  its  primary  significance. 

[6]  Extrinsic  circumstances  may  explain 
the  language  of  the  will;  they  cannot  con- 
tradict, vary,  or  control  It 

[7J  That   Mrs.   Pomeroy   knew   that   Mrs. 


Loomls  had  been' regarded  as  a  child  by  Mr. 
and  Mrs.  Webler  does  not  make  It  at  all 
probable  that  she  used  the  word  "children" 
In  her  will  Intending  to  include  Mrs.  LiOoniU. 
It  Is  much  more  likely  that'  the  scrivener 
naturally  used  the  term  "children,"  so  tbat 
the  legacy  should  survive  to  all  the  children 
of  the  legatee,  than  that  he,  by  Inquiry  as 
to  the  age  of  the  legatee,  determined  tliat 
no  other  child  or  children  would  be  bom  to 
her.  The  scrivener  would  be  more  apt  to  act 
In  the  knowledge  that  there  Is  no  age  In  law 
beyond  which  there  la  a  presumption  against 
the  capacity  of  bearing  children. 

The  trial  court  reached  the  conclusion  that 
upon  a  consideration  of  the  surrounding  cir- 
cumstances, together  with  the  declarations  of 
the  testatrix,  the  construction  claimed  by 
Mrs.  Loomls  could  not  be  supported. 

[t]  A  like  conclusion  must  be  reached  if 
the  declarations  of  the  testatrix  are  removed 
from  consideration.  It  follows  that  the  er- 
ror of  the  court  in  admitting  these  declara- 
tions was  harmless. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


JORDAN  et  aL  v.  AFTER. 

(Supreme  C!ourt  of  Errors  of  Connecticut 
Febw  19,  1919.) 

1.  MUNICIPAI,  COBPORATIONS  «=9706(1)— AU- 
TOMOBILE ACCIDENT— SUFFICIENOT  OP  COM- 
PLAINT. 

In  action  for  Injnries  from  being  run  into 
by  an  automobile,  complaint  charging  negligent 
operation  of  antomobile  by  defendant  at  reckless 
speed  and  with  want  of  proper  care,  and  in- 
jury to  plaintiff  as  a  result  thereof,  held  to  state 
facts  constituting  a  good  cause  of  action. 

2.  Appeal  and  Erbob  ®=»236(2)  — Waives — 
Variance. 

Defendant  having  made  no  motion  to  mak« 
complaint  more  specific,  and  having  raised  no 
objection  t<>  plaintiffs  testimony,  and  having 
contested  case  upon  its  merits  without  objection 
or  protest  cannot  complain  on  appeal  that  there 
are  material  variances  between  allegation  and 
proof. 

3.  Appeal  and  Ebrob  4=>1011(1)— Review- 
Findings— Conflictiwo  Evidence. 

CHndings  of  trial  conrt  npon  conflicting  evi- 
dence from  which  court  might  have  reasonably 
reached  its  concluaions  will  not  it«  distorbed  on 
appeal. 

4.  DaMA<JE8    ®=3lS2(7)  —  PEBSOIfAt,  Ih*ubt  — 

Reasonable  Davaobs. 
A  $2,000  judgment  to  plaintiff;  who  sus- 
tained serious  permanent  tejuries  to  face,  alioul- 
ders,  fingers,  and  legs,  who  was  in  hospital  for 
five  weeks,  and  unable  to  work  for  four  mouths 
after  accident  and  who  earned  $30  and  board 
a  month,  was  not  excessive. 
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5.  EviDEiTOi:  «=>SS1,  870(l>^Ho8PrrAi-  Bao- 

MD. 

In  penonal  injar;  action,  reoord  of  hospital 
where  plaindS  was  taken  after  injury  was  in- 
admissible in  evidence,  where  it  did  not  appear 
that  record  waa  made  or  kept  in  accordance 
with  any  requirement  of  law,  and  where  it  waa 
not  shown  by  whom  statements  were  made  «r 
who  entered  them  upon  the  record. 

6.  Appeax.  and  Bbbob  «sd654— Recobd— Af- 
FLicATioR  TO  RxoTtrr. 

An  application  to  rectify  an  appeal  nndet 
Geo.  St  1002,  i  800,  will  be  denied  where  the 
matter  in  regard  to  which  the  appeal  is  sought 
to  be  rectified  relatee  to  alleged  admission  of  a 
document  in  evidence  which  was  incompetent. 

Appeal  from  Superior  Court,  Hartford 
County ;  Laden  F.  Burpee,  Judge. 

Action  by  Patrick  Jordan  and  anotber 
against  Abrabara  J.  Apter  to  recover  daso- 
ages  alleged  to  have 'been  caused  by  tbe  de- 
fendant's negligence.  Facts  fbnhd,  and  Jodg- 
ment  rendered  for  tbe  plalntUfs  to  recover 
fj.OOO,   and  defendant  appeals.     Mo  error. 

The  plalntifrs  allege  that: 

"On  the  24th  day  of  February,  1915,  at  about 
tbe  hour  of  9  a.  m.,  said  Patrick  Jordan,  an 
employ^  of  the  said  Oliver  W.  Mills,  and  in  the 
coarse  of  his  employment,  was  on  a  public 
street  known  as  Windsor  avenue  in  the  city  of 
Hartford,  at  a  place  in  said  street  near  West- 
land  street,  which  said  place  is  a  stopping 
station  for  passing  trolley  cars,  and  at  which 
said  station,  at  the  said  time,  there  was  sta- 
tioned a  north'bonnd  trolley  car,  asd  tbe  said 
Patrick  Jordan  was  then  and  there  carelessly 
and  negligently  mn  into  by  an  automobile  run 
and  operated  by  the  defendant,  at  reckless  speed, 
and  by  the  want  of  proper  care  and  attention 
on  hia  part.  Solely  by  reason  of  the  defend- 
ant's negligence  as  aforesaid,  tbe  plaintiff,  Pat- 
rick Jordan,  received  a  fracture  of  the  outer 
end  of  the  right  collar  bone,  and  also  a  fracture 
of  the  left  fibula  in  the  upper  third,  together 
with  a  very  severe  sprain  on  the  left  ankle,  and 
his  body  otherwise  injured,  sore,  maimed,  and 
disordered,'  and  suffered  and  still  suffers  great 
pain  and  distress;  that  he  has  been,  and  will 
be  for  a  long  time,  unable  to  labor,  and  from 
which  he  was  receiving  an  income  of  $15  per 
week ;   that  he  ha&  necessarily  expended  a  large 

sum  of  money,  -^ ,  in  endeavoring  to  be  cured 

of  bis  said  injuries,  and  will  hereafter  expend 
a  large  sum  of  money  in  further  necessary  medi- 
cal treatment:  Said  injuries  were  <»u8ed  sole- 
ly by  the  carelessness  and  recklessness  of  the 
defendant,  and  without  fault  on  the  part  of 
the  aaid  Patrick  Jordan." 


These  allegations  were  met  by;  a  general 
denial.  The  answer  also  amtalns  three  other 
defenses  which  for  the  purposes  of  this  case 
need  not  be  stated. 

John  J.  Dwyer,  of  Hartford,  for  appellant. 
Saul  Berman  and  Charles  Sudaraky,  both 
of  Hartford,  for  appellees. 


RORABAOK,  J.  (after  stating  the  facts  as 
above).  [I.il  The  appeal  claims  certain  cor- 
rections in  the  finding;  assigns  error  In  the 
rulings  of  the  court  upon  the  question  of  neg^ 
ligence,  and  the  rendition  of  a  judgment  in 
favor  of  the  'plalntur-,  and  in  tbe  assessment 
of  damages.  The  defendant  contends  that 
there  are  material  variances  between  the  al- 
legations of  negligence  and  the  evidence  of- 
fered In  support  of  them.  The  complaint, 
although  loosely  drawn,  states  facts  which 
eonstltnte  a  good  canse  of  action.  It  also 
appears  that  the  allegations  set  forth  In  the 
complaint  are  broad  enough,  In  the  absence 
of  objection  to  warrant  tbe  admission  In 
evidence  of  all  the  facts  found  by  the  trial 
court.  Therefore  there  was  no  material  ra- 
rlancei.  Moreover,  there  was  no  motion  made 
that  tbe  complaint  be  made  more  specific 
or  any  objection  raised  as  to  the  admission 
of  tbe  plaintiff's  testimony.  Tbe  defendant, 
after  contesting  the  case  upon  its  merits, 
without  objection  or  protest,  cannot  now 
maintain  that  It  appears  that  there  are  ma- 
terial variances  between  allegations  and 
proof. 

The  trial  court  has  found  .fron»  the  evi- 
dent that  the  plaintUT  at  the  tiniie  of  the 
aUeg«d  Injury-  was  In  the  exercise  of  dne 
care,  and  that  his  injuries  were  sustained 
by  the  negligence  of  the  defendant. 

[3]  The  defendant  contends  that  neither  of 
these  conclusions  ore  warranted  by  the  evi- 
dence which  Is  now.  before  ua,  and  we  are 
asked  to  correct  the  finding  so  that  it  shall 
express  directly  <H>Roslte  conckislong.  This 
we  cannot  do,  as  the  record  discloses  that 
there  was  evidence  from  which-  the  trial 
court  could  have  fairly  reached  the  con- 
clusions complained  of.  The  same  considera- 
tions apply  with  equal  force  to  all  of  tbe 
exceptions  made  by  tbe  defendant  as  to  tbe 
finding  of  facts  as  made.  Tbe  testimony  as 
to  all  of  these  matters  was  conflicting,  and 
It  clearly  appears  that  tbe  trial  court  might 
have  reasonably  reached  the  conclusions 
which  It  adopted. 

Several  assignments  of  error  are  not  sup- 
ported by  the  record-  They  all  relate  to  al- 
leged refusals  to  find  as  requested.  An  ex- 
amination of  the  record  discloses  that  not 
one  of  these  alleged  facts  are  s^  forth  in 
tbe  defendant's  proposed  finding  of  facts. 
It  necessarily  follows  tb.at  we  have  nothing 
to  consider  upon  this  branch  of  tbe  case. 

[4]  We  find  nothing  in  the  record  to  justi- 
fy Uie  defendant's  claim  that  the  damages 
awarded  by  the  trial  conrt  are  excessive. 
The  plaintiff  when  injured  was  earning  $80 
a  month  and  his  board.  Tbe  injuries  which 
be  sustained  were  occasioned  by  being  knock- 
ed down  and  dragged  a  distance  of  between 
40  and  50  feet  by  tbe  defendant's  automobile. 
Tbe  testimony  offered  In  his  behalf  was  to 
the  effect   that  the  injuries  which  he  sus- 
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taloed  to  bis  face,  sbotildeni,  fingers,  and 
legs  were  of  a  serious  and  permanent  nature. 
It  appears  that  after  be  was  released  from 
the  automobile  he  was  Immediately  taken  to 
a  hospital,  where  he  remained  about  five 
weeks  under  treatment,  and  that  he  was  un- 
able to  work  for  more  than  four  months 
after  the  acddent  Upon  his  direct  examina- 
tion upon  the  trial  of  tbe  case,  which  took 
place  more  than  three  years  after  he  was  In- 
jured, tbe  plaintiff  in  part  testified: 

"Q.  Whereabouts  were  you  hit?  Have  you 
any  marki?  A.  Yes;  I  have  some  marks.  My 
shoulder  here ;  anybody  can  see  that.  Q.  What 
is  the  matter  with  your  shoulder?  A.  It  is 
broken;  there's  a  big  bunch  growing  there,  where 
it  fell  in.  Q.  Does  it  annoy  you?  A.  Yea; 
it  annoys  me  all  the  time ;  I  can't  sleep  ni^ts 
with  it.  I  have  three  fingers  pretty  near  dis- 
abled, hardly  able  to  use  them.  My  leg  was 
all  ased  up — fractured;  and  the  sUie  of  my 
face  where  I  was  dragged  on  tbe  street,  it  is 
all  marked.  Q.  Are  those  marks  on  the  face 
the  result  of  the—  A.  Yes ;  I  was  dragged  on 
the  street  •  •  *  Q.  Now,  I  would  like  to 
have  you  show  your  fingers  where  they  were 
hurt  to  his  honor.  Siand  up  and  show  just 
where  you  were  hurt;  show  the  injuries  on 
your  face.  A.  It  was  all  from  being  dragged 
along.  Then  there  is  a  big  bunch  growing  here ; 
the  bone  is  growing  out,  growing  larger  and 
larger  every  day.  •  •  *  Q.  Mr.  Jordan,  do 
these  injuries  bother  you  at  the  present  time? 
A.  Yes.    •    •    •" 

Prom  this  and  other  testimony  offered  by 
the  plaintiff  we  do  not  think  that  the  amount 
of  12,000  awarded  as  damages  Is  so  exces- 
sive as  to  Justify  this  court  in  setting  it 
aside. 

The  defendant  has  made  an  application  to 
rectify  the  appeal  under  Gen.  St.  I  800.  The 
matter  which  the  appellant  has  asked  us  to 
rectify  relates  to  the  alleged  admission  of  a 
document  purporting  to  be  a  record  of  the 
Hartford  hospital  where  the  plaintiff  was 
taken  after  he  was  Injured,  This  record  pur- 
ports to  contain  a  history  of  the  plaintiff's 
case,  the  manner  in  which  he  was  injured, 
and  also  a  description  of  the  nature  and  ex- 
tent of  bis  Injuries.  It  was  produced  by  the 
superintendent  of  tbe  hospital,  who  stated 
that  the  record  was  made  in  the  usual 
course  of  business  or  practice  of  the  hospi- 
tal.   This  witness  also  testified  as  follows: 

"Q.  When  a  man  is  brought  to  the  hospital 
in  a  more  or  less  unconBcions  state  by  another 
party,  don't  they  take  the  history  of  the  case 
from  the  man  who  brings  him?  A.  I  should 
think  if  the  patient  himself  were  not  able  to 
give  a  statement  they  would  take  it  from  the 
other  man  or  any  other  source  from  which  they 
could.  Q.  It  may  have  been  given  by  Apter 
himself?  A.  I  don't  know;  I  wouldn't  say  one 
way  or  the  other.  Q.  You  weren't  in  the  hos- 
pital at  the  time  this  man  was  admitted?  A. 
No,  sir.  Q.  You  don't  know  whose  handwrit- 
ing this  is?  A.  No.  Q.  You  don't  know  who 
made  the  statement?    A.  No." 


Admitting  that  tbe  statements  set  forth  in 
this  document  were  properly  before  this 
court,  It  could  not  have  any  legitimate  bear- 
ing upon  tbe  decision  of  the  case  as  it  now 
appears  to  u& 

[S]  This  record  was  not  competent  to  prove 
tbe  existence  of  any  fact  therein  stated. 
Hearsay  evidence  is  never  competent  to  prove 
the  existence  of  facts  except  in  particular 
and  exceptional  cases,  wbich  bave  no  rela- 
tion to  the  question  now  before  wf.  It  does 
not  appear  that  tbia  record  was  made  or 
kept  In  accordance  with  any  requirement  of 
law;  neither  is  It  shown  by  whom  these 
statements  were  made  or  who  entered  them 
upon  the  records  of  the  hospital.  Sudi  tes- 
timony Is  plainly  Incompetent  and  it  could 
serve  no  useful  purpose  if  before  this  court. 
4  Chamberlayne  on  EJvidence,  pp.  37M-3796, 
and  cases  cited  In  notes ;  1  Wharton  on  Evi- 
dence (3d  Ed.)  i  175;  Stephen's  Digest  of  the 
Law  of  Evidence,  art.  14,  c.  4. 

[S]  For  these  reasons,  the  application  to 
rectify  the  appeal  Is  denied, 

There  Is  no  error. 

The  other  Judges  concurred. 


CUNNINGHAM  v.  DONOVAN  et  al 

(Supreme  Court  of  Errors  of  Oonneeticnt 
reb.  1«,  1»19.)    . 

MASTEB    ARO    SBBVANT    «s>373  — WOBKJIEN'g 

Compensation  Act— "Anisiwa  Out  of  asb 

IN  CouBSK  or  Bmploymbnt." 
Where  a  coal  hauler,  engaged  on  a  very  hot 
day  in  shoveling  coal  from  a  wagon  at  a  place 
where  there  was  no  shade,  was  stricken  with 
a  heat  or  sunstroke,  and  later  died,  the  injury 
was  one  arising  out  of  his  employment  within 
Workmen's  Compensation  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course  of 
Employment.] 

Appeal  from  Superior  Court,  New  Haven 
County;  William  S.  Case,  Judge. 

Proceedings  by  Margaret  Cunningham,  un- 
der the  Workmen's  Compensation  Act,  to 
obtain  compensation  for  tbe  death  of  Robert 
Cunningham,  her  husband,  opposed  by  John 
F.  Donovan  and  others.  From  a  Judgment  of 
the  Superior  Court  vacating  an  anard  of 
the  compensation  commissioner,  tbe  applicant 
appeals.  B>ror,  Judgment  set  aside,  and 
cause  remanded  with  direction. 

Robert  Cunningham  was  employed  by  the 
defendant  Donovan  as  a  teamster  on  a  cosl 
wagon,  and  In  connection  with  that  service 
to  assist  In  loading  and  unloading  coal  there- 
on and  therefrom.  About  9  o'dock  in  tbe 
forenoon  of  August  1,  1917,  he  left  his  em- 
ployer's yard  with  a  wagon  containing  two 
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tons  of  coal  for  the  purpose  of  making  de- 
Urei7  of  It  at  a  point  about  a  mile  distant 
The  day  was  an  excessively  hot  one,  as  had 
been  several  days  Immediately  preceding. 
Upon  his  arrival  at  the  place  of  delivery  he 
rested  a  few  minntes,  and  then  began  to 
shovel  ont  the  coal.  There  was  no  shade  at 
the  point  where  the  wagon  was  standing, 
and  the  direct  rays  of  the  sun  beat  upon  him 
as  he  worked.  Between  10  and  11  o'clock, 
when  he  had  already  shoveled  out  about  half 
of  his  load,  he  was  overcome  by  the  heat,  got 
out  of  the  wagon,  and  laid  down  upon  the 
grass  beside  It  After  lying  there  a  few 
minutes  he  got  up,  staggered  through  the 
next  yard,  and,  after  proceeding  a  flew  hun- 
dred feet,  coUapted,  stricken  with  a  heat 
or  sunstroke.  Later  in  the  same  day  he 
died  therefrom. 

Heatstroke  or  sunstroke,  as  It  is  also  call- 
ed. Is  caused  hy  a  disturbance  of  the  por- 
tion of  the  brain  controlling  the  regulation 
of  heat  in  the  human  body.  Cunningham's 
employment  did  not  expose  him  In  a  sub- 
stantially greater  degree  to  heat  and  the 
effects  of  the  sun  than  that  to  which  others 
in  the  same  employment  were  exposed,  and 
did  not  expose  blm  In  a  greater  degree  than 
many  other  out-of-door  workers  were  expos- 
ed. His  exiKMure  in  bis  employment  was, 
however,  far  greater  than  the  exposure  of 
the  community,  and  the  risk  to  him  from 
heat  and  the  effects  of  the  sun  were  sub- 
stantially greater  than  that  of  the  commu- 
nity. 

Thomas  P.  Dunne  and  Arthur  B.  O'Brien, 
both  of  Meriden,  for  appellant 

PhlUp  Pond  and  William  H.  Hltddngs, 
both  of  New  Haven,  for  appellee& 

PRKNTIGE,  O.  J.  (after  stating  the  facts 
as  above).  Upon  the  hearing  before  the 
commissioner  two  controlling  inquiries  were 
presented,  upon  both  of  which  the  defend- 
ants contended  for  a  negative  reply,  to  wit: 
(1)  Did  the  deceased.  In  succumbing  to  a 
heat  or  sunstroke,  suffer  a  personal  injury 
within  the  meaning  of  our  Workmen's  Com- 
pensation Act  (Pub.  Acts  1013,  c.  138);  and 
(2),  if  80,  did  that  injury  arise  out  of  bis 
employment? 

Before  us  defendant's  counsel  abandoned 
their  contention  as  to  the  first  of  these  in- 
quiries, and  conceded  that  under  our  recent 
decision  In  Ahern  v.  Spier,  93  Conn.  151,  105 
AtL  340,  the  commissioner  was  not  in  error 
in  his  conolusion  that  the  deceased  received 
a  personal  injury  wlthiu  the  meaning  of  the 
statute.  Their  second  claim,  that  the  injury 
did  not  arise  ont  of  his  employment,  wbidi 
the  court  below  sustained,  was,  however; 
strenuously  pursued. 

The  ];viuciplea  applicable  in  determining 
whether  or  not  an  employii's  injury  is  to  be 
regarded  as  arising  out  of  his  employment 
were  fdlly  discussed  and  declared  ia  Larke  r. 


Hancock  Mutual  life  Ins.  (%.,  90  CfSan.  303, 
07  Atl.  320,  L.  R.  A.  '1916E,  584.  There, 
speaking  generally,  we  said  that: 

"If  the  nature  of  the  employment,  or  the  con- 
ditions under  which  it  was  pursued,  or  the  ex- 
posure to  injury  it  entails,  or  the  doing  of  some- 
thing incidental  to  the  employment,  was  a  prox- 
imate cause  of  an  injury.  It  arises  out  of  the 
employment."  90  Conn.  800,  97  Atl.  322,  I* 
B.  A.  1916E,  684. 

Speaking  more  specifically  upon  the  sub- 
ject of  exposure  as  a  factor  In  determining 
whether  a  resulting  injury  is  to  be  regarded 
as  arising  out  of  the  lAJured  person's  em- 
ployment, we  said  that  the  test  was  to  be 
found  in  the  answer  to  the  inquiry  whether 
or  not  the  employ^  was  injured  as  a  result 
of  a  greater  exposure  to  the  cause  of  Injury 
than  that  to  which  persons  generally  in  that 
locality  were  subjected.  90  (3onn.  309,  97 
Atl.  322,  U  R.  A.  1916B,  684  In  Ahern  v. 
Spier,  93  Conn.  151,  106  Atl.  840,  we  reiter- 
ated the  same  principle,  in  snbstance,  when 
we  said  that: 

"An  employment  will  be  the  proximate  cause 
of  an  injury  when  the  injury  is  the  natural  and 
necessary  incident  of  the  employment  or  when 
the  emplo.vment  brings  with  it  greater  exposure 
to  injurious  results  than  the  exposure  to  which 
persons  generally  in  that  locality  are  subjected, 
and  such  injurious  result  occurs  in  the  course 
of  that  employment" 

The  commissioner's  finding  in  the  present 
case  Is  that  the  deceased's  exposure  was  far 
greater  than  that  of  the-oommunity  general- 
ly, and  the  risk  from  heat  and  the  effects 
of  the  sun  substantially  greater  than  that  of 
the  cocomunlty.  Applying  the  prescribed 
test  to  these  facts  as  found,  the  right  of  the 
claimant  to  receive  an  award  of  compensa- 
tion is  established  if  the  finding  is  to  stand. 

The  reasons  why  it  should  not  stand  are 
not  apparent  to  us.  Conditions  indicative 
of  the  deceased's  special  exposure  to  risk 
from  the  effects  of  the  sun  and  heat  are  not, 
to  be  sure,  as  pronounced  as  they  are  In 
the  case  of  the  heat  victim  In  Ahern  v.  Spier, 
93  Conn.  151,  105  Atl.  340.  But  the  subor- 
dinate facts  found  plainly  disclose  the  ex- 
istence of  such  conditions.  Cunningham,  at 
the  time  he  was  overcome,  was  engaged  in 
shoveling  coal,  a  task  alike  strenuous  and 
well  calculated  to  aggravate  the  normal  ef- 
fects of  a  superheated  atmosphere  and  the 
rays  of  a  hot  sun.  He  was  shoveling  ccal 
from  a  wagon  which,  presumably  from  its 
use,  was  blackened  with  coal  dust,  and 
therefore  especially  attractive  of  the  sun's 
rays.  As  he  was  shoveling  he  necessarily 
disturbed  the  coal,  thu^  presumably  discharg- 
ing into  the  air  he  breathed  more  or  lesss 
dust.  It  is  apparent,  therefore,  that  his  em- 
ployment differentiated  his  exposure  to  phys- 
ical harm  from  that  to  which  the  members 
of  the  community  generally  were  exposed. 
The  pcrU  which  be  faced  was  made  up,  not 


Digitized  by 


Google 


624 


105  ATLANTIC  RBPOBTBtt 


(Conn, 


merely  of  the  conditions  produced  by  the 
beat  and  the  rays  of  the  sun  beating  down 
upon  blm,  but  of  those  conditions,  plus  those 
other  aggravating  ones  which  attended  the 
work  which  he  was  doing  In  the  pursuit  of 
bis  employment. 

There  is  error,  the  judgment  of  the  court 
setting  aside  the  commissioner's  award  is 
set  aside,  and  the  cause  remanded  for  the 
rendition  of  a  judgment  affirming  the  award 
of  the  commissioner. 

The  other  Judges  concurred. 


NICHOLS   V.   FISK. 

(Supreme  Court  of  Errors  of  Connecticat 
Feb.  19,  1919.) 

Tbial   «=3lS9(l)  —  SiGNmoANOB   or  O^Esn- 
MOiTT— QtniffrioN  fob  Jtjkt. 
The  issue  as  to  the  proper  aignificance  of 
oral  testimony  is  primarily  one  of  fact  for  the 
jury. 

Appeal  from  Superior  Court,  New  Haven 
County;  Edwin  B.  Oager,  Judge. 

Action  by  Charles  H.  Nichols  against  Louis 
A.  Elsk  for  services  as  dvll  engineer,  and  on 
a  second  count  upon  an  agreement  to  pay 
the  plaintiff  $10,000  out  of  the  proceeds  of 
the  sale  of  real  estate,  brought  to  the  supe- 
rior court  in  New  Haven  county  and  tried  to 
the  jury  before  Gager,  J.  Verdict  and  Judg- 
ment for  plaintiff  on  both  counts,  and  de- 
fendant appeals.    No  error. 

The  jury  found  that  the  defendant  was  in- 
debted on  the  first  count  for  services,  ren- 
dered by  the  plaintiff  as  civil  engineer,  and 
on  the  second  count  under  an  agreement  to 
pay  the  plaintiff,  for  indorsing  notes  of  the 
Totoket  Trap  Rock  Company,  $10,000  out  of 
the  proceeds  of  the  sale  of  the  property  of  the 
Tidewater  Trap  Rock  Company,  if  and  when 
sold. 

The  reasons  of  appeal  relate  solely  to  the 
cause  of  actioh  stated  in  the  second  count, 
and  they  are  all  based  on  the  claim  that 
there  is  no  evidence  sufficient  to  warrant  the 
trial  judge  In  submitting  the  issues  raised  by 
the  second  count  to  the  jury,  and  no  evidence 
sufficient  to  warrant  the  verdict  of  the  Jury 
on  that  count  More  particularly,  the  claim 
is  that  the  only  evidence  tending  to  prove  any 
agreenient  to  pay  the  plaintiff  anything  for 
his  indorsements  relates  to  an  alleged  agree- 
ment for  the  payment  of  $10,000  out  of  any 
profits  which  might  be  realized  from  the  sale 
of  bonds,  or  the  sale  of  the  prt^ertles  tbem- 
Sflves,  and  that,  as  there  was  no  attempt  to 
proie  that  any  such  profits  were  realized, 
no  foundation  was  laid  for  any  recovery  on 
the  second  count 


The  reasons  of  appeal  assl£n  as  error  tlie 
refusal  of  the  court  to  charge,  as  requested, 
that  because  of  the  absence  of  any  evidence 
of  profits  the  verdict  of  the  Jury  must  be  for 
the  defendant  on  the  second  count,  the  re- 
fusal of  the  court  to  set  aside  the  verdict  on 
the  second  count  and  grant  a  new  trial,  and 
those  portions  of  the  charge  in  which  the 
court  Instructed  the  Jury  that  on  the  ev- 
idence before  them  they  might  draw  their 
own  conclusion  as  to  whether  the  agreement 
was  "for  a  payment  out  of  profits,  ot  a  pay- 
ment out  of  proceeds  of  sale.  If  out  of  prof- 
its, there  can  be  no  recovery,  because  no  prot- 
its  have  been  shown.  If  out  of  the  proceeds 
of  the,  sale,  then  that  objection  does  not  lie 
in  the  way." 

William  F.  Heimey,  of  Hartford,  Harri- 
son Hewitt  of  New  Haven,  and  Terrence  P. 
Carmody,  of  Waterbury,  for  appellant 

Edmund  Zacher,  of  New  Haven,  for  appel- 
lee. 

BEACH,  J.  (after  stating  the  facts  as 
above).  The  trial  judge,  in  one  of  the  sev- 
eral parts  of  the  charge  excepted  to,  summed 
up  the  plaintiff's  testimony  as  to  the  terms 
upon  which  he  was  to  receive  $10,000  for  his 
indorsements  as  follows: 

"The  first  time  that  Mr.  Nichols  went  over 
it  be  spoke  of  it  as  being  paid  out  of  tlie  profits 
of  the  scheme,  and  the  second  time,  upon  cross- 
examination,  when  pressed  more  closely  by  coun- 
sel for  the  defense,  he  said  why  no ;  it  was  not 
the  profits  of  the  scheme ;  it  was  the  sale  of  tlie 
properties." 

So  far  as  we  can  see,  the  only  substantial 
question  on  this  appeal  is  whether  the  plain- 
tifTs  cross-examination  is  fairly  susceptible 
of  the  interpretation  which  the  trial  court 
thus  put  upon  it,  and  which  the  Jury  evi- 
dently accepted  as  Its  true  significance.  If  so. 
It  affords  a  sufficient  basis  for  the  chaise  and 
the  verdict  That  part  of  the  cross-examina- 
tion which  the  trial  court  referred  to  Is  as 
follows: 

"Q.  Wasn't  that  the  first  statement  be  madf? 
A.  1  beg  pardon.  Q.  If  the  bonds  were  sold, 
or  when  they  were  sold,  he  would  give  you 
$10,000?  A.  Not  bonds  alone;  when  the  prop- 
erties were  disposed  of;  I  think  the  propertira 
were  included  in  it,  the  whole  thing.  Q.  Didn't 
he  say  in  the  first  statement  he  made  to  you 
that  if  the  bonds  were  sold,  or  when  they  were 
sold,  he  would  give  you  this  $10,000?  A.  As 
I  recollect  it,  it  was  when  the  bonds  were  sold 
and  the  whole  property  was  disposed  of,  thm 
the  payment  would  be  made.  Q.  Toa  said  in 
your  direct  testimony,  did  yon  not,  that  when 
the  bonds  were  sold  you  would —  A.  I  might 
have  said  bonds.  I  might  have  been  a  littlt 
careless  about  it" 

Defendant's  claim  is  that  this  cross-exam- 
ination relates  to  the  time  when  the  mon- 
ey was  to  be  paid,  and  not  to  the  fund  out 
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of  wMcb  it  was.  to  be  paid.  ABaamins  that 
the  testimony  is  on  its  face  capable  of  tlie 
conatructlon  which  the  defendant  puts  on 
it,  the  Issue  as  to  the  proper  significance  of 
oral  testimony  is  primarily  one  of  fact  for 
the  jury.  They  hare  put  their  own  construc- 
tion <xi  it,  and  the  only  question  now  open  is 
whether  they  exceeded  the  bounds  of  reason 
and  fairaeas  in  doing  so.  If  it  were  neces- 
sary to  support  their  construction  by  anal- 
ysis, it  would  be  enough  to  point  out  that 
the  crosa-ezaminer  himself  framed  his  ques- 
tions in  the  alternative  "if  the  bonds  were 
sold,  or  when  they  were  sold,"  and  put  the 
two  phrases  together  as  if  they  were  two 
different  ways  of  saying  the  same  thing. 

There  is  no  error. 

The  other  Judges  concurred. 


BICOIO  V.  MONTANO  et  al. 

(Supreme  Omirt  of  ESrrora  of  Connectlcat.    B^b. 
19,  1919.) 

1.  EvinEHCE    «=9237  —  Admibsionb  —  Atj- 

THOBITT  TO  Bnro  DEFXNDAKT8. 

Adjuster  of  insurer,  who  appeared  before 
compenaation  commissioner  aa  the  representative 
of  defendants,  employer  and  iHaurer,  to  obtain 
official  sanction  to  a  voluntary  agreement  of  the 
parties  in  interest,  was,  under  Workmen's  Com- 
pensation Act,  (  25,  entitled  to  represent  de- 
fendants, whether  or  not  he  was  an  attorney 
at  law,  and  his  statement  and  admissions  as 
such  representative  were  as  binding  on  defend- 
ants as  those  of  an  attorney  would  have  been. 

2.  EVIDENCB       ®=s>213(l)    —    Aduibsionb    — 
FiiBTHssANOB  or  OoMFBOuiaa. 

iStatements  of  adjaster,  who  appeared  before 
compensation  commissioner  as  representative  of 
both  employer  and  insurer,  to  obtain,  aa  pre- 
scribed by  Pub.  Acts  IfilS,  c  138,  i  22,  as 
amended  by  Pnb.  Acts  1915,  c.  2gS,  {  14,  ap- 
proval of  voluntary  compensation  agreement,  to 
the  effect  that  deceased  bad  been  stmck  on  the 
face  with  a  board  or  plank,  was  properly  con- 
sidered by  commissioner  as  against  objection 
tliat  it  was  made  in  furtheranoe  of  a  oom- 
promiae. 

3.  Masteb  and  Servant   €=»415  —  Wobk- 
mcn's     CoicPBNaAVioNt— Admibbions— Con- 

SIDBBATION   BT    COUUBSIONEB. 

Statements  of  adjuster,  who  appeared  t>e- 
fore  workmen's  compensation  cinnmisaioneF  as 
representative  of  both  employer  and  insurer,  to 
obUin,  as  prescribed  by  Pub.  Acts  1913,  c.  138, 
I  22,  as  amended  by  Pub.  AcU  1915,  c.  288,  i 
14,  approval  of  voluntary  compensation  agree- 
ment, to  the  effect  that  deceased  had  been  struck 
on  the  face  with  a  board  or  plank,  was  properly 
considered  by  the  commissioner  in  making  his 
finding  and  award,  in  view  of  Workmen's  Com- 
pensation Act,  I  25. 


Appeal  from  Superior  Court,  Hartford 
County ;  Lucien  F.  Burpee,  Judge. 

Proceeding  for  oompMisatioD  by  Maddalena 
IC.  Rlcdo  against  Antonio  MontauQ  and  an- 
otlier.  Award  of  compensation  commission- 
er in  favor  of  Claimant  was  set  aside  by  the 
superior  court,  and  claimant  appeals.  Error, 
and  judgment  setting  aside  commisslonerB' 
award  set  aside,  and  cause  remanded,  for 
rendition  of  judgment  atOrming  the  award. 

The  commissioner's  finding  Is  to  the  fol- 
lowing effect:  Antonio  Wcdo,  the  claimant's 
husband,  was  employed  by  the  defendant 
Montano.  While  so  employed  there  had  been, 
for  two  or  three  days  prior  to  February  1, 
1917,  and  on  that  day  there  continued  to  be, 
some  pimples  on  his  cheek.  On  that  day  he 
was  hit  upon  these  pimples  by  a  board  or 
plank  used  in  concrete  construction.  As  a 
result  of  this  blow  an  infection  of  a  virulent 
form  appeared  on  and  about  tke  Injured 
part,  such  as  would  have  not  appeared  in  the 
almence  of  an  injury.  The  Infectiop  increas- 
ed until  two  days  later,  when  a  physicJan 
was  called.  Fd>niary  0th  the  patient  was 
removed  to  a  hospital,  and  on  the  following 
day  he  died.  The  Immediate  cause  of  death 
was  pneumonia,  which  in  turn  was  induced 
by  the  blow. and  the  resulting  infection  or 
physical  weakness,  between  which  blow  and 
the  death  there  was  an  unbroken  chain  of 
causation  and  effect 

With  his  finding  and  award  the  commis- 
sioner filed  a  memorandum,  made  a  part 
thereof,  in  which  he  stated,  that  the  only  real 
doubt  he  entertained  in  the  case  was  whetb- 
er  or  not  Riccio  sustained  the  injury  claim- 
ed and  foimd,  but  that  he  was  of  the  opin- 
ion that  the  statement  of  one  Pfanensmlth, 
the  adjuster  of  the  insurer  defendant,  made 
to  him  at  a  preliminary  conference,  estab- 
lished that  fact.  The  occasion  referred  to 
was  one  when  coimsel  for  the  claimant  and 
Pfanensmlth,  representing  both  the  insurer 
and  the  employer  defendant,  appeared  be- 
fore the  commissioner  to  obtain,  as  prescrib- 
ed by  section  22  of  chapter  138  of  the  Publio 
Acts  of  1913,  as  amoided  by  section  14  of 
chapter  288  of  the  Public  Acts  of  1915,  his 
approval  of  the  voluntary  agreement  which 
the  parties  had  entered  into.  At  that  time, 
in  the  presentation  of  the  situation  to  the 
commissioner  for  his  official  action,  Pfanen- 
smlth, in  elaborating  the  statement  made  by 
claimant's  counsel,  told  the  commissioner, 
among  other  things,  that  the  deceased  had 
on  January  1st  been  struck  on  his  face  by 
a  board  or  plank,  opening  up  one  of  the  pim- 
pies,  which  had  already  formed  a  scab  and  a 
pus  deposit.  Upon  the  conclusion  of  the 
statements  of  the  representatives  of  the  par- 
ties, the  commissioner  decided  that  he  ought 
not  to  approve  of  the  agreement  made,  and 
that  the  case  was  one  whiCb  it  was  his  duty 
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to  hear.  Such  hearing  was  later  had,  evi- 
dence presented  by  the  parties  heard,  and 
the  award  appealed  from  made; 

The  appeal  to  the  superior  court  was  based 
upon  two  grounds,  to  wit:  (1)  That  the  com- 
missioner erred  in  finding  that  Rlcdo  re- 
ceived an  Injury  by  being  strudc  in  the  face 
by  a  board  or  plank;  and  (2)  that  he  erred 
in  finding  that  there  was  a  causal  connection 
between  such  injury  and  Riccio's  deathi 
The  particular  Irregularity  charged  in  sup- 
port of  the  defendants'  contention  that  the 
commissioner  erred  in  reaching  his  conclu- 
sion that  the  deceased  was  injured  as  stat- 
ed consisted  of  bis  having  taken  cognizance 
of  Pfanensmlth's  statMnent  above  recited, 
and  in  forming  his  conclusion  in  part  at 
least  upon  It.  The  court  found  that  this 
complaint  was  well  founded,  and  set  aside 
the  award  for  that  cause  alone. 

Ralph  O.  Wells,  of  Hartford,  for  appel- 
lant. 

Edward  W.  Broder,  of  Hartford,  for  ap- 
pellees. 

PRENTICE,  C.  3.  (after  stating  the  facts 
as  above).  The  commissioner's  finding  of  the 
vital  fact  that  Rlcdo  received  an  injury  by 
being  strudc  in  the  face  by  a  board  or  plank 
would  find,  in  the  evidence  adduced  at  the 
hearing  held  by  him  following  his  disap- 
proval of  the  voluntary  agreement,  sufficient 
support  to  place  It  beyond  the  reach  of  suc- 
cessful attack,  did  the  record  stop  there.  It, 
however,  contains  a  memorandum  by  the 
commissioner,  filed  with  and  made  a  part  of 
bis  finding  and  award,  which  shows  that  in 
arriving  at  his  conclusion  upon  that  feature 
of  the  case  he  relied,  in  part,  at  least,  if  not 
chiefly,  upon  a  statement  or  admission  of 
Pfanensmlth  made  upon  the  occasion  when 
the  parties,  through  their  representatives, 
appeared  before  the  commissioner,  as  the 
law  required,  to  secure  his  approval  of  the 
voluntary  agreement  which  they  had  made. 
The  Information  thus  conveyed  by  the  mem- 
orandum rendered  it  incumbent  upon  the 
Superior  court,  upon  the  appeal  to  it,  to  in- 
quire whether  or  not  the  commissioner,  in 
making  his  finding  and  award,  w^as  Justified 
in  taking  cognizance  of  Pfanensmlth's  state- 
ment, and  for  us  on  this  appeal  to  deter- 
mine whether  or  not  it  acted  correctly  In 
answering  that  inquiry  in  the  negative,  and 
in  consequence  setting  aside  the  commission- 
er's award. 

The  reasons  urged  in  support  of  the  court's 
action  in  ruling  that  the  commlEsioner  was 
in  error  in  making  a  finding  based  either  in 
whole  or  in  part  upon  Pfanensmlth's  state- 
ment are  three,  to  wit:  (1)  That  Pfanensmlth 
was  without  authority'  to  speak  in  a  way 
to  bind  the  defendants;  (2)  that  his  state- 
ment, having  had  for  Its  sole  purpose  the 
compromise  of  a  disputed  claim,  was  incom- 
petent;   and  (3)  that  the  statement,  made 


when  and  where  It  was,  was  not  properly 
before  the  commissioner  as  a  matter  to  be 
considered  by  him  In  making  his  finding  and 
award,  or  at  any  stage  of  the  compensation 
proceedings  subsequent  to  that  at  -which  it 
was  made. 

[1]  The  first  of  these  reasons  is  not  well 
founded.  The  record  shows  that  Pfanen- 
smlth was  the  insurer  defendant's  adjuster, 
and  that  he  appeared  before  the  commission- 
er as  the  representative  of  both  the  defend- 
ants to  obtain  his  official  sanction  to  a  vol- 
untary agreement  of  the  parties  in  Interest 
upon  the  subject  of  compensation.  Wheth- 
er or  not  he  was  an  attorney  at  law,  he  was 
entitled  to  represent  the  defendants  before 
the  commissioner  (section  25  of  the  Compen- 
sation Act),  and  ills  statement  and  admis- 
sions as  such  representative  were  as  much 
those  of  Ills  principals,  and  as  binding  upon 
them,  as  those  of  an  attorney  would  have 
been.  Representation  by  a  person  authorized 
to  practice  in  our  courts  would  not  have  giv- 
en that  representative  any  higher  standing 
as  an  agent  of  the  defendants  authorized  to 
bind  them  by  his  words  or  action. 

[2]  The  objection  that  the  statement  was 
improperly  considered,  since  it  was  made  in 
furtherance  of  a  compromise  settlement,  rep- 
resents a  misconception  of  the  scope  of  the 
rule  in  that  regard. 

"It  is  sever  the  intendment  of  the  law  to 
shut  out  the  truth,  but  to  repel  any  inference, 
which  may  arise  from  a  proposition  made,  not 
with  design  to  admit  the  existence  of  a  fact,  but 
merely  to  buy  one's  peace.  If  an  admUaioo. 
however,  is  made  because  it  is  a  fact,  the  evi- 
dence to  prove  it  is  competent,  whatever  mtv 
tive  may  have  prompted  the  declaratioo." 
Hartford  Bridge  Co.  v.  Granger,  4  Conn.  142, 
148. 

"Proposals  made  while  a  compromise  is  in 
treaty  between  the  parties  cannot  be  offered  in 
evidence,  but  conversations  in  wbidi  an  inde- 
pendent fact  is  disclosed  may  be  admitted  to 
prove  it."  Broschart  v.  Thittle,  59  Conn.  1,  23. 
21  Ath  925,  931  (11  L.  R.  A.  33). 

Pfanensmlth's  statement,  in  the  nature  of 
an  admission,  was  made  as  one  of  fact  It 
was  made  unqualifiedly  and  without  reser- 
vation, and  as  embodying  facts  which  should 
Influence  the  commissioner's  action. 

(3]  The  claim  that  the  commissioner  bad 
no  right  to  consider  admissions  of  fact  which 
may  have  been  made  upon  the  occasion  of 
the  first  appearance  of  the  parties  or  thdr 
representatives  tiefore  him  is  one  wbidi  is 
unmindful  of  the  jurisdiction  conferred  up- 
on compensation  commissioners  under  our 
law,  the  peculiar  nature  of  their  functions, 
only  quasi  jndldal,  the  scope  of  their  po""- 
ers  and  duties,  and  the  informal  character 
of.  their  procedure  differentiating  it  from 
that  in  civil  actions,  and  relieving  it  in 
large  measure  from  conformity  to  the  more 
technical  rules  applicable  to  them. 

Under  the  law  the  commissioner  wai  giv- 
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en  fall  Juiisdlctloa  to  determine  what  com- 
pensation should  be  made  by  Riccio's  employ- 
er on  account  of  his  death  from  Injarles  re- 
ceived while  engaged  in  that  employment, 
to  whom  it  should  be  made,  what  its  amoiint 
and  terms  within  statutory  limitations  should 
be,  and  whether  It  should  be  made  in  accord- 
ance with  a  voluntary  agreement  or  pur- 
suant to  his  direct  order  made  after  the 
hearing.  The  matter  in  its  entirety  and  In 
all  Its  aspects  was  essentially  a  single  one, 
committed  by  the  law  to  him  for  his  deter- 
mination, and  formed  In  eCect  one  cause. 
It  mattered  not  whether  it  was  before  him 
for  approval  of  the  voluntary  agreement  un- 
der section  22  of  the  act,  or  for  an  independ- 
ent investigation  and  decision,  after  a  hear- 
ing of  such  evidence  as  the  parties  might 
care  to  present,  as  provided  in  subsequent 
sections,  or  in  the  course  of  events  for  both 
purposes.  In  either  case  it  was  there  for 
his  consideration  in  some  phase  of  a  single 
inquiry  and  for  a  single  ultimate  determina- 
tion that  he  was  to  reach.  Accordingly  any 
material  fact  that  came  to  his  ofBclal  knowl- 
edge in  his  disposition  of  the  matter  was  one 
that  be  was  entitled  to  utilize  in  any  stage 
of  the  proceedings  which  might  be  had  be- 
fore him  to  that  end,  and  in  the  determina- 
tion of  bis  ultimate  official  action. 

The  right  of  the  commissioner  to  make 
use  of  Pfanensmlth's  statement  is  further 
established  by  the  provisions  of  section  25 
of  the  act,  wherein  It  Is  provided  that  com- 
missioners shall  not  be  bound  by  the  ordinary 
conmion-law  or  statutory  rules  of  evidence  or 
procedure,  but  may  make  inquiry  in  such 
manner  through  oral  testimony  or  written 
and  printed  records  as  shall  be  best  calculat- 
ed to  ascertain  the  substantial  rights  of  the 
parties  and  carry  out  Justly  the  spirit  of  the 
act.  Here  is  statutory  authority  fully  Justi- 
fying the  commissioner  in  taking  cognizance 
of  Pfanensmlth's  statement  that  the  deceas- 
ed was  struck  In  the  manner  found,  clearly 
and  distinctly  made  to  him  for  bis  guidance 
In  the  performance  of  his  official  duty. 

Counsel  for  the  defendants  in  their  brief 
present  the  further  contention  that,  even  if 
the  court  erred  in  setting  aside  the  award  for 
the  cause  stated  in  Its  memorandum,  its  ac- 
tion was  nevertheless  correct,  in  view  of 
the  other  ground  contained  in  the  reasons  of 
appeal,  and  not  passed  upon  by  the  court, 
to  wit,  that  the  ctHamissloner  erred  in  find- 
ing that  there  was  a  causal  connection  be- 
tween the  blow  upon  Blcdo's  face  and  his 
death.  It  is  unnecessary  to  dwell  upon  this 
claim  further  than  to  observe  that  the  com- 
missioner's conclusion  in  this  regard  finds 
a  reasonable  foundation  for  it  .in  the  med- 
ical testimony  presented,  and  must  there- 
fore stand. 

There  is  error,  the  Judgment  of  the  court 
setting  aside  the  commissioner's  award   is 


set  aside,  and  the  cause  remanded  for  the 
rendition  of  a  Judgment  afilrming  the  award 
of  the  commissioner. 
The  other  Judges  concurred. 


NUTT  ▼.  BBRLIN   SMOKE2LESS   COAL  A 
CLAY  MINING  CO. 

(Supreme  Court  of  Pennaylvania.    Oct.  23, 
19ia) 

1.  KxsccnoN   «=>222(3)  —  Advkbtiseiients 

OF   SAIX — lNAD£QUACT    Or   PbICK. 

Sheriff's  advertisement  of  sale  of  coal  lands 
setting  out  description  contained  in  title  deeds, 
referring  to  plan  of  lots,  and  stating  that  coal 
under  it  was  to  be  sold,  sufficiently  described 
property,  though  it  descril>ed  tract  as  contain- 
ing 134  acres,  instead  of  134  acres  more  or 
less,  as  recited  in  deed,  and  did  not  mention 
that  coal  was  being  taken  from  adjoining  prop- 
erty or  refer  to  railroad  siding  on  lands  or  ad- 
vantageous location  of  land. 

2.  Etecutiok   ^9250  —  Sale  —  Inadkqua- 
CT  ov  pBica. 

Mere  inadequacy  of  price  is  not  sufficient  to 
set  aside  a  sheriff's  sale  of  real  estate. 

8.  APFEAIi  ATtD  Erbor    «t=9983(3)  —  DiacBE-, 
TION     ov    CotTKT— INADKQOACT    0»    PBIC»— ' 

Vacation  or  Sauc. 
For  a  court  to  set  aside  a  sheriff's  sale  on 
mere  inadequacy  of  price  is  an  abuse  of  discre- 
tion and  reversible  error. 

4.  EXKCITTION        «a>242    —    SAI^X    —    SUBSE- 
QUENT HlOHBB  Bid— COMVIKMATION. 

Where  coal  lands  were  sold  on  execution  for 
$4,325  and  a  certain  party  set  forth  that  on  re- 
sale he  would  increase  the  bid  by  |1,175,  and 
thereupon  the  first  purchaser  Increased  his  bid 
to  $5,500,  the  sale  to  the  first  purchaser  would 
be  confirmed  at  that  consideration,  notwith* 
standing  a  third  party's  offer  to  l>id  $7,000. 

Appeal  from  Court  of  Common  Pleas, 
Somerset  County. 

Actioa  by  Leora  Hay  Nutt,  administratrix 
of  the  estate  of  Valentine  Hay,  deceased, 
against  the  Berlin  Smokeless  Coal  &  Clay  Min- 
ing Company.  From'  an  order  dismissing  ex- 
ceptions by  W.  H.  Miller  and  another  to  a 
sherifTs  sale  and  confirming  the  sale,  defend- 
ant appeala    Appeal  dismissed. 

The  facts  appear  In  the  following  opinion 
of  Rum>d,  P.  J.,  in  the  court  belonv,  dismiss- 
ing exceptions  to  the  sale: 

On  a  judgment  calling  for  $7,000,  an  execu- 
tion was  issued  and  placed  In  the  hands  of  the 
sheriff,  who  made  return  that  on  the  3d  of  May, 
1918,  he  sold  the  real  estate  of  the  defendant  to 
Henry  B.  Reed,  of  New  York,  for  $4,325.  W. 
II.  Miller  and  A.  J.  Hillegass  presented  a  peti- 
tion to  set  aside  the  sheriff's  sale  alleging  that 
they,  the  petitioners,  were  stockholders  of  the 
defendant  company,  and  that  they  were  Individ- 
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ually  responsible  for  the  debt  secured  br  tbe 
Judgtnent  in  this  case  by  reason  of  a  collateral 
bond,  and  that  the  real  estate  had  brought  an 
inadequate  price,  and  that  another  party  whose 
name  was  not  iriven  in  the  petition,  who  had 
not  been  present  at  the  sale,  would  be  willing 
to  make  an  increase  bid  of  $1,175  on  a  resale. 
The  only  other  grounds  upon  which  to  sustain 
the  exceptions  to  the  sale  are  insufficiency  of 
advertisement;  the  alleged  insufficisncy  con- 
sisting of  the  following: 

(1)  The  adyertisement  does  not  mention 
"which  deed  record  in  Somerset  county's  records 
of  deeds  contains  the  title"  to  said  tract. 

(2)  The  description  recites  the  acreage  to  be 
"134  acres,"  instead  of  "134  acres  be  the  same 
more  or  less,"  as  recited  in  the  deed. 

(3)  The  description  makes  no  reference  to  the 
fact  that  the  tract  of  land  is  underlaid  with 
several  scams  of  coal  and  Gre  days. 

(4)  The  description  fails  to  mention  that  the 
tract  adjoins  the  property  of  the  Brothersval- 
ley  Coal  Company,  who  are  mining  large  quan- 
tities of  coal  from  their  lands  daily. 

(5)  The  advertisement  makes  no  reference  to 
the  railroad  siding  terminated  on  said  land. 

(6)  The  advertisement  fails  "to  disclose  that 
this  tract  of  land  Is  the  key  for  the  development 
and  operation  of  a  large  tract  of  coal  lands 
adjacent  thereto." 

(7)  Said  advertisements  makes  no  reference 
to  a  plan  of  lots  laid  out,  etc 

[I]  These  exceptions  are  without  merit.  The 
'description  in  the  advertisement  is  manifestly 
taken  from  the  title  deeds  of  the  defendant. 
Reference  is  made  to  a  plan  of  lots,  and  also 
the  fact  that,  while  several  lots  referred  to  in 
the  advertisement  are  reserved  or  excepted,  the 
fact  that  the  coal  and  minerals  under  said  lots 
to  be  sold  by  the  sheriff  is  noted  in  the  adver- 
tisement, this  of  itself  would  give  snfficient  no- 
tice of  the  existence  of  coal  or  minerals;  but 
the  counsel  for  the  exceptants  has  furnished  ns 
with  no  authority  to  show  that  tbe  sheriff 
should  investigate  and  give  notice  of  the  fact 
coal  exists  on  a  tract  of  land  he  is  offering  for 
sale.  We  think  that  the  sheriff  would  have  ex- 
ceeded his  duties  had  he  done  so,  and  the  pur- 
chaser in  a  proper  case  would  have  had  suffi- 
cient ground  to  have  set  aside  a  «ale  based  upon 
such  information. 

In  Jlorse  v.  Freck,  7  Pa.  Co.  Ct.  R.  456,  it 
is  held  that  a  sheriff's  advertisement  which  sim- 
ply refers  to  the  nnmber  of  the  warrant  of  a 
tract  of  land  is  a  snilicient  description ;  and  so 
we  think  here,  that  the  sheriff's  advertisement 
referring  to  the  defendant's  title  papers  and 
quoting  therefrom  was  all  that  was  required, 
and  the  allegation  of  want  of  description  must 
fail. 

[2]  It  has  been  reneat'-dly  ruled  by  our  courts 
*^)iflt  mere  inadequacy  of  price  is  not  anfflcient 
to  set  aside  a  sheriff's  sale  of  real  estate.  Cake 
V.  Cake,  im  Pa.  47,  2f5  Atl.  781 :  Felton  v.  Fel- 
ton.  175  Pa.  44.  S4  Atl.  312:  McKee  v.  Kerr. 
102  Pa.  Ift4.  43  Atl.  053 ;  Lieht  v.  Zoller,  105 
Pn.  315.  45  Atl.  1055 ;  Union  Bank  v.  Bertolet, 
1  Woodw.  Dec.  88. 

[3]  For  a  court  to  set  aside  a  sheriff's  sale 
on  mere  inadequacy  of  price  is  an  abuse  of  dis- 
cretion  and   reversible  error.     Stroup  v.   Ray- 


mond, 183  Pa.  27»,  38  Aa  626,  68  Am.  St  R^p. 
758 ;    Barnes  y.  iSkiles,  80  Pa.  Super.  Ct.  41& 

[4]  After  the  case  had  been  argued,  W.  A. 
Merrill,  a  very  responsible  party,  filed  a  paper 
setting  forth  that  <n  a  resale  of  the  property 
he  would  open  the  bidding  at  $5,500.  The 
court,  believing  that  the'  petitioners  should  have 
the  benefit  of  this  increased  bid  if  it  were  at 
all  possible  to  secure  It,  called  counsel  for  the 
parties  interested  to  chambers  and  presented  the 
matter,  stating  to  the  counsel  that  if  the  pur^ 
chaser,  Mr.  Reed,  were  willing  to  increase  his 
bid  to  $5,500,  the  sheriff  should  amend  his  re- 
turn and  award  the  property  to  Mr.  Reed  at  the 
increased  amount;  or,  if  Mr.  Reed  were  will- 
ing to  turn  over  the  property  and  his  bid  to  the 
new  bidder,  Mr.  Merrill,  that  the  sheriff  could 
amend  his  return  making  Mr.  Merrill  the  pur- 
chaser at  $5,500.  All  parties' interested  agreed 
to  this,  except  the  counsel  for  the  purdiaser  sAid 
he  would  have  to  communicate  first  with  Mr. 
Reed,  who  lived  in  New  York.  On  the  6th  of 
June,  1018,  counsel  for  purchaser  advised  the 
court  and  counsel  for  parties  interested  that  Mr. 
Reed  was  willing  to  increase  his  bid  to  $5,.'K)0 
and  had  sent  the  money  to  his  attorney  to  pay 
over  upon  delivery  of  deed.  On  the  7th  of  June 
counsel  for  the  petitioners  presented  another 
paper  signed  by  one  David  Marshall,  of  Pitts- 
burgh, saying  that  he  had  examined  this  real  es- 
tate on  the  6tb  of  June  and  "am  of  tbe  opinion 
that  said  real  estate  is  worth  at  least  the  sum 
of  $7,000,  etc.  •  •  •  I  therefore  now  state 
to  die  opurt  that,  if  I  am  givefa  a  week  or  ten 
days  to  put  my  engineer  on  the  grounds.  Twill 
file  with  the  court  a  certified  check  for  $7,000 
as  an  offer  for  purchase  of  said  real  estate  if 
my  engineer  shall  concur  with  me  in  my  opin- 
ion," etc. 

In  view  of  what  had  taken  place  between  the 
court  and  counsel,  we  think  it  would  be  very 
unwise  to  accept  this  paper  or  to  defer  further 
action  with  the  expectation  than  an  increased 
bid  would  be  received.  The  court  is  not  to  be 
an  auction  room  for  the  sale  of  real  estate; 
the  court  is  not  to  usurp  the  functions  of  the 
sheriff  in  the  sale  of  property:  parties  have 
had  their  opportunity  of  bidding:  and  it  i< 
only  because  of  the  equities  that  we  have  in  an.v 
manner  Interfered  with  the  bid  offered  hv  the 
purchaser  at  sherifTs  sale.  There  is  really  no 
ground  whatever  for  setting  aside  the  sale,  and, 
aa  the  purchaser  xww  voluntarily  agmes  to  in- 
crease his  bid,  we  permit  the  sheriff  to  make  an 
amended  return  naming  Henry  B.  Reed  as  the 
purchaser,  and  the  consideration  at  $5,500. 

The  court  dismissed  tbe  exceptions  and 
confirmed  the  sale^ 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, WALLINO,  SIMPSON,  and  FOX,  JJ. 

Alexander  King,  of  Somerset,  for  appellant 
J.    G.  Ogle  and   a   W.   Walker,  both  of 
Somerset,  for  appellee. 

PER  CURIAM.  This  appeal  Is  dismissed  at 
the  costs  of  the  appellant  on  the  opinion  of 
the  learned  court  below  dismissing  the 
exceptions  to  the  sberllTs  sale. 
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PABKIN  T.  NEW  KENSINGTON  BOB- 
OOQH  et  aL 

(Sopreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

UumClVAI.   COBPOSATIOItB     €=93d(9>— AlVNXX- 
ATION  or  LAUDS— EQtnTABLE  Relikf. 

Equity  has  no  jurisdiction  of  a  property 
oirncr'B  suit  to  enjoin  a  municipality  from  pro- 
ceeding under  an  ordinance  for  the  annexation 
of  part  of  his  land  to  the  borough,  as  Borough 
Act  May  14,  1915,  c.  7,  art.  1,  §  9,  provides 
an  exclusive  remedy  by  complaint  in  the  court 
ef  quarter  sessions. 

Appeal  from  Coart  of  Common  Pleas,  West- 
moreUmd  Connty. 

Bill  in  equit7  for  a  preliminary  Injunction 
by  Anna  Parkin  against  the  Borough  of  New 
Kensington,  a  municipal  corporation  of  West- 
moreland County,  Pa.,  and  Daniel  Bums, 
Burgess  of  said  Borough.  From  a  decree  i\a- 
misslng  the  bill  and  dissolving  a  preliminary 
Injunction,  plaintiff  appeals.  Appeal  dis- 
missed. 

The  facts  appear  In  the  following  opinion 
of  Belber,  J.,  specially  presiding  in  the  com- 
mon pleas: 

The  defendant  borough  passed  an  ordinance 
on  November  14,  1916,  known  as  Ordinance  No. 
3M  of  said  borough,  baring  for  its  pnrpoae  the 
umexation  to  the  said  borough  of  New  Kens- 
inKtun,  lands  situate  in  Lower  Burrell  township, 
Westmoreland  county,  Pa.,  the  territory  propos- 
ed to  be  annexed  including  land  owned  by  the 
complainant,  Anna  V.  Parkin.  The  ordinance 
was  duly  passed  on  petition  presented  by  free- 
hold owners  of  lots  in  the  territory  proposed  to 
be  annexed ;  '  Anna  V.  Parkin,  the  plaintiff,  not 
joining  in  said  petition. 

PaintiS  avers  that  she  has  been  aggrieved  by 
the  enactment  of  said  ordinance  by  the  borough 
of  New  Kensington,  and  that,  unless  such  ordi- 
nance bo  vacated  and  set  aside,  she  will  suffer 
irreparable  injury,  for  which  she  has  no  ade- 
quate remedy  at  law,  and  'pta.ya  that  such  ordi- 
nance be  declared  null  and' void. 

The  defendant  questions  the  jurisdiction  of 
(he  court  sitting  In  equity  npon  tbe  ground  that 
tbc  suit  should  hav«  been  brought  at  law,  and 
aslis  that  the  question  be  decided  in  limine. 

Act  June  7,  1907  (P.  L.  440)  ji  2,  provides 
that,  "If  a  demurrer  or  answer  be  filed,  averring 
that  the  suit  should  have  been  brought  at  law, 
that  issue  shall  be  decided  in  limine,  before  a 
hearing  of  the  cause  upon  the  merits."  The 
sole  question,  therefore,  before  us  for  our  de- 
termination is  whether  or  not  the  suit  should 
have  been  brought  at  law. 

The  ordinance  in  question  was  enacted  pursu- 
ant to  the  General  Borough  Act  of  May  14, 
1915  (P.  L.  312>.  ^e  repealing  clause  of  said 
act.  on  page  473,  iS'  as  foHows: '  "All  acts  or 
parts  of  acts  of  assembly  supplied  by,  incon- 


sistent with,  or  appertaining  to  the  subject-mat- 
ter coveted  by  this  act,  are  repealed.  It  is  the 
intention  that  this  act  shall  furnish  a  complete 
and  exclusive  system  for  the  govemmait  and 
regulation  of  boroughs." 

Section  9  (P.  U  393)  of  said  act  also  pro- 
vides: "Complaint  may  be  made  to  the  next 
court  of  quarter  sessions,  upon  entering  into 
recognizance,  with  sufficient  security  to  prose- 
cute the  same  with  effect,  and  for  the  payment 
of  costs,  by  any  person  aggrieved  in  consequence 
of  any  ordinance,  regulation,  or  act  done  or 
purporting  to  be  done  in  virtue  of  thb  act,  and 
the  determination  and  order  of  court  thereon 
shall  b«  conclusive." 

The  act  of  1915  confers  npon  the  court  of 
quarter  sessions  jurisdiction  as  to  the  incorpo- 
ration of  boroughs,  annexation  of  land  thereto, 
and  the  exclusion  of  land  therefrom. 

It  is  contended  by  plaintiff  that  the  remedy 
under  section  9  of  chapter  7  is  restrictive  in 
its  application,  and  does  not  apply  to  change 
or  limits,  boundaries,  etc.,  as  set  forth  in  chap- 
ter 3,  art.  1,  §§  18  and  19,  of  said  act.  We  can- 
not so  construe  the  act,  as  the  said  section  by 
the  express  terms  thereof  is  general  in  Its  ap- 
plication: "Complaint  may  be  made  by  any 
person  aggrieved,  in  consequence  of  any  ordi- 
nance or  act  done  or  purporting  to  be  done  in 
virtue  of  this  act" 

It  follows,  therefore,  if  the  act  of  assembly 
authorizing  the  enactment  of  the  ordinance 
provides  a  full  and  adequate  remedy,  equity 
would  have  no  Jurisdiction. 

Argued  before  BROWN,  0.  J.,  and  STEW- 
ART,  WALLING,  SIMPSON,  and  FOX,  JJ. 

Benjamin  H.  Thompson,  of  Pittsburgh,  and 
McGeary  &  Marsh,, of  Qreensburg,  for  appel- 
lant. 

Victor  B.  Bouton,  of  New  Kensington,  and 
Paul  H.  Galther  and  Charles  E.  Whitten, 
both  of  Grcensburg,  for  appellees. 

PER  CURIAM.  If  the  appellant  was  enti- 
tled to  relief  at  the  time  she  filed  her  bill  in 
the  court  below.  It  was  to  be  found  in  chap- 
ter 7,  art.  1,  I  9,  of  the  act  of  May  14,  1915 
(P.  L.  312): 

"Complaint  may  be  made  to  the  next  court 
of  quarter  sessions,  upon  entering  into  recog- 
nizance, with  sufficient  security  to  proeccute  the 
same  with  effect,  and  for  the  payment  of  costs, 
by  any  person  aggrieved  in  consequence  of  any 
ordinance,  regulation,  or  act  done  or  purporting 
to  be  done  in  virtue  of  this  act,  and  the  deter- 
mination and  order  of  the  court  thereon  shall 
be  conclusive." 

Equity  had  no  Jurisdiction  oi  appellant's 
complaint,  and  there  was  nothing  to  be  cer- 
tified to  the  law  side  of  the  common  pleas. 
For  this  reason  her  appeal  Is  dismissed  at 
her  costs,  with  leave  to  the  appellees,  upon 
return  of  the  record,  to  move  for  the  dis- 
missal of  the  bill  for  want  of  jurisdiction. 
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PENNSYLVANIA  CO.  FOE  INSURANCES 

ON  LIVES  ft  GRANTING  ANNUITIES 

T.  CITY   OF   PHILADELPHIA. 

(Supreme  Court  of  Pennsylvania.    Oct.  23, 
1918.) 

1.  WlTXESSM   «=»4— BXPEBT  TESTDHWY— RE- 
QUEST or  Litigant. 

A  witness  cannot  be  compelled  to  testify  as 
an  expert  at  the  request  of  a  private  litigant; 
that  being  a  matter  of  agreement. 

2.  Statutes    ®=>84— Speciai,   Legislation- 
Rate  or  Interest— CoNSTrrtJTioNAUTT. 

Act  June  1, 1915  (P.  L.  685),  providing  that, 
where  private  property  ia  talien  for  public  uae 
by  municipal  corporations,  damages  shall  bear 
interest  at  6  per  cent,  from  date  of  talung,  vio- 
lates Const,  art.  3,  f  7,  forbidding  special  legis- 
lation fixing  the  rate  of  interest,  as  it  applies 
to  municipalities  only,  and  not  to  all  public  and 
quasi  public  corporations  vested  with  power  of 
eminent  domain. 

3.  Eminent    DoifAiN    «=>244  —  Possession 
AFTEB  AWABD— Credits — Rental  Value. 

Where  property  is  taken  by  right  of  eminent 
domain,  and  the  owner  is  In  possession  thereof 
after  the  time  from  which  damages  for  delay 
are  claimed,  he  must  allow  as  a  credit  on  audi 
damages  the  net  income  received  therefrom,  or, 
if  occupied  by  him,  the  net  rental  value  thereof. 

Appeal  froca  Court  of  O>mmon  Pleaci 
Philadelphia  County. 

The  Pennsylvania  Company  for  Insurances 
on  Lives  and  Granting  Annuities,  trustee 
under  the  will  of  Mary  J.  Miles,  deceased, 
apiieals  from  an  award  of  viewers  assessing 
damages  against  the  Cilty  of  Philadelphia 
for  the  taking  of  property  In  opening  up  a 
street.  Verdict  for  plaintiff  for  $483,854.67, 
and  Judgment  thereon,  and  defendant  ap- 
peals. Reversed,  and  a  venire  facias  de  novo 
awarded. 

Argued  before  STEWART,  MOSCHZISK- 
ER,    FRAZBR,    SIMPSON,    and    FOX,    JJ. 

Glenn  C.  Mead,  Asst.  City  Sol.,  and  John 
P.  Connelly,  City  Sol.,  both  oit  Philadelphia, 
for  appellant. 

Maurice  Bower  Saul,  of  Philadelphia,  for 
appellee, 

SIMPSON,  J.  Plaintiff  recovered  a  ver- 
dict and  Judgment  for  the  value  of  Its  pr<^ 
erty  taken  under  the  right  of  eminent  do- 
main. The  property  is  situated  within  the 
lines  of  the  Improvement  referred  to  In  our 
opinion  in  Philadelphia  Parkway,  250  Pa. 
257,  06  Atl.  429.    Defendant  appeals. 

At  the  trial  defendant  called  two  real  es- 
tate men  as  expert  witnesses.  They  were 
objected  to  on  the  ground  that  they  had  been 
previously  employed  by  plaintiff  in  rdation 


to  the  same  matter,  had  made  rqwrts  to 
plaintiff,  and  had  not  been  released  from 
that  employment  On  being  examined  pre- 
liminarily, they  testified  that  they  had  been 
8ubp<enaed  by  the  city,  but  objected  to  testi- 
fying for  her  because  of  their  employment  by 
and  report  to  plaintiff,  from  which  employ- 
ment they  bad  not  been  released.  It  appear- 
ed from  the  offers  of  proof  tliat  the  reason 
plaintiff  had  not  called  them,  and  why  de- 
fendant wished  to  do  so,  was  because  their 
estimates  of  damage  were  below  that  fixed 
by  plaintiff's  other  witnesses,  and  were  more 
nearly  In  accord  with  the  damages  as  testi- 
fied to  by  defendant's  witnesses.  The  court 
below  sustained  the  objection  "on  the  ground 
that  the  witness  still  maintains  a  confiden- 
tial relation"  with  plaintiff. 

[1]  We  think  it  unnecessary  to  decide 
whether  or  not  the  reason  for  sustaining  the 
objection  Is  a  sound  one,  in  view  of  the  fact 
that  the  witnesses  themselves  objected  to  be- 
ing required  to  testify  as  experts.  The  pro- 
cess of  the  courts  may  always  be  Invoked  to 
require  witnesses  to  appear  and  testify  to 
any  facts  within  their  knowledge;  but  no 
private  litigant  has  a  right  to  ask  them  to 
go  beyond  that.  The  state  or  the  nnlt«d 
States  may  call  upon  her  citizens  to  testify 
as  experts  in  matters  affecting  the  common 
weal,  but  that  is  because  of  the  duty  which 
the  citizen  owes  to  his  government,  and  is 
an  exercise  of  its  sovereign  power.  So,  also, 
where  the  state  or  the  United  States,  In  ber 
sovereign  capacity,  charges  the  dtizea  with 
crime,  she  may,  if  need  be,  lend  her  power 
in  that  regard  to  the  accused;  for  she  Is 
vitally  interested,  as  such  sovereign,  that 
public  Justice  shall  be  vindicated  within  her 
borders.  Perhaps,  also,  under  like  clrcoiD- 
stances,  she  may  also  lend  her  power  in  civil 
cases.  But  the  private  litigant  has  no 
more  right  to  compel  a  citizen  to  give  up  the 
product  of  bis  brain  than  he  has  to  compel 
the  giving  up  of  material  things.  In  each 
case  it  Is  a  matter  of  bargain,  which,  as  ever. 
It  takes  two  to  make,  and  to  make  uncon- 
strained. If  it  be  true,  as  was  suggested  at 
the  argument,  that  one  or  both  of  the  wit- 
nesses was  under  some  obligation  to  the  city 
In  this  matter,  such  witness  would  be  liable 
for  his  breach  of  contract,  as  in  other  cases. 
The  first,  seccmd,  third,  and  fourth  assign- 
ments of  error  are  overruled. 

[2]  The  fifth  assignm^it  alleges  error  in 
charging  the  Jury  as  follows: 

"In  addition  to  that  the  plaintiff  woold  b« 
entitled  under  the  act  of  June  1,  1915  (P.  L 
686),  to  6  per  cent,  interest  upon  that  vtlot 
from  1906  to  the  present  time." 

This  act  (P.  L,  685)  provides: 

"That  in  all  cases  where  private  property  ii 
taken,  injured,  or  destroyed  by  municipal  co^ 
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p&ratioiiB  invested  with  the  privilege  of  taking 
private  property  for  pnblic  use,  the  damages 
caused  by  such  taking,  injury,  or  destrnction 
Ehall  bear  interest,  at  the  rate  of  six  per  centum 
per  innum,  from  the  date  of  sneh  taking,  in- 
jury, or  destruction  thereof." 

Defendant  alleges  that  said  act  is  uncon- 
Etltutlonal  for  several  reasons,  only  one  of 
which  need  be  considered.  Article  3,  {  7,  of 
the  Constitution  of  the  state  provides  that — 

"The  general  assembly  shall  not  pass  any 
local  or  spedal  law  •  •  •  fixing-  the  rate  «t 
interest" 

That  the  act  of  1915  Is  special  follows  from 
the  fact  that  it  applies  to  municipalities  only, 
rind  not  to  all  public  and  quasi  public  cor- 
porations Invested  with  the  power  of  emi- 
nent domain.  That  it  Axes  the  rate  of  In- 
terest, quoad  property  taken,  Injured  or  de- 
stroyed by  mnnicipalities,  is  evident  from 
the  reading  of  it 

Plaintiff,  however,  in  answer  to  this  con- 
clusion, invokes  the  right  of  the  Legislature 
to  classify  the  subjects  of  legislation,  and  to 
legislate  for  each  class  separately,  whereso- 
ever real  cUstlnctlans  exist  between  the  class- 
es; and  points  to  the  fact  that  municipali- 
ties have  the  right  to  plot  streets  over  pri- 
vate property,  without  then  taking  It,  and  If 
thereafter  they  do  take  It,  they  will  be  li- 
able only  for  the  Improvements  which  were 
on  it  at  the  time  of  the  plotting.  Unques- 
tionably that  Is  a  real  distinction  between 
municipalities.  In  the  matter  of  plotting 
streets,  and  other  corporations  invested  with 
the  power  of  eminent  domain.  Unhappily 
for  plaintiff,  however,  the  distinction  Is  not 
made  by  the  act  of  1915.  It  applies  to 
municipalities  taking  land  for  all  purposes, 
not  merely  for  the  location  of  street;  and 
It  applies  not  to  the  location,  bat  only  "from 
the  date  of  the  taking.  Injury  or  destruction," 
a  matter  necessarily  applicable  In  every 
rase  of  eminent  doinaln.  We  must  hold, 
therefore,  that  the  alleged  distinction  Is  not 
a  real  one,  that  the  above-quoted  provision 
of  the  Constitution  applies,  and  the  act  Is 
unconstitutional. 

[3]  It  is  not  necessary  to  consider  the  oth- 
er assignments  of  error,  but  In  order  to  pre- 
vent an  abuse  of  our  decisions,  particularly 
that  In  the  Parkway  Case,  supra,  we  deem  It 
wise  to  add  a  further  word  In  regard  to  the 
damages  allowable  for,  delay.  Damages 
mean  Just  what  the  word  Implies,  and  no 
more.  If,  therefore,  they  are  claimod  from  a 
time  during  all  or  a  portion  of  which  plaintiff 
Is  actually  deriving  an  income  from  the  prop- 
erty, the  damages  he  would  otherwise  be  en- 
titled to  receive  mnst  necessarily  be  reduced 
by  the  amount  of  the  net  income,  as  of  the 
date  that  net  income  was  received.  Under 
like  circumstances,  if  plaintiff  occupies  the 
property,  the  damage^  njust  be  reduced  by  the 


amonnt  of  the  net  rental  value  thereof  dnr> 
Ing  such  period. 

The  fifth  assignment  of  error  Is  sustained, 
the  Judgment  Is  reversed,  and  a  venire  facias 
de  novo  awarded. 


KBLLT  T.T.  W.PHILLIPS  GAS  &  OIL  CO. 

,  (Supreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

Injunction  €=>59(1)— Bkeach  ok  CoNiaAOX 
—Oil  and  Gas  Lease— Location  of  Welxs. 
Where  an  oil  and  gas  lease  provides  that 
lessor  sliall  have  free  use  of  premises  except 
parts  necessary  for  drilling  and  operating,  and 
that  no  wells  shall  be  drilled  within  200  feet  of 
buildings  without  lessor's  consent,  and  the  lessee 
against  lessor's  objections  drilled  a  well  witldn 
200  feet  of  a  builiUng  on  land,  he  was  properly 
enj(Bned  from  maiung  use  of  well. 

Appeal  from  Court  of  Qommon  Pleas,  Clar- 
ion County. 

Bill  in  equity  for  an  injunction  by  J.  M. 
Kelly  against  the  T.  W.  Phillips  Gas  &  Oil 
Company.  From  a  decree  awarding  an  In- 
Jnnctlon,  defendant  appeals.    Affirmed. 

The  facts  appear  In  the  following  finding 
of  facts  and  conclusions  of  law  of  Sloan,  P. 
J.,  in  the  court  below: 

(1)  That  the  plaintiff  is  a  resident  of  Lime- 
stone township,  Clarion  county.  Pa.  Answer: 
Affirmed. 

(2)  That  the  defendant,  the  T.  W.  Phillips 
Gas  &  Oil  Company,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Pennsylvania  with  its  principal  office  at  Butler, 
Pa.     Answer:    Aflirmed. 

(?)  That  J.  M.  Kelly,  the  plaintiff,  is  the  own- 
er and  in  possession  of  the  property,  the  sub- 
ject of  this  suit,  which  is  situate  in  Limestone 
township,  Clarion  county.  Pa.,  and  bounded  and 
described  as  follows:  On  the  north  by  lands  of 
Lizzie  Small,  on  the  east  by  lands  of  James 
Herman  and  Mrs.  Martin  Miller,  on  the  south 
by  lands  of  Frogtown  school  district  and  heirs 
of  Samuel  Hepler ;  on  the  west  by  lands  of  Mrs. 
Small,  and  containing  &  acres,  more  or  less. 
Answer:    Affirmed. 

(4)  That  J.  M.  Kelly  was  the  owner  of  the 
said  premises  on  the  16th  day  of  October,  1913, 
on  which  said  day  he  executed  and  delivered  a 
lease  to  the  T.  W.  Phillips  Gas  &  Oil  Company 
therefor.    Answer:    Affirmed. 

(5)  That  the  said  lease  contained,  inter  alia, 
the  following  provision:  "The  said  first  party  to 
have  free  use  and  enjoyment  of  the  premises 
except  the  parts  necessary  for  drilliaR  and  op- 
erating, and  no  wells  to  be  drilled  within  two 
hundred  feet  of  the  buildings  now  on  the  lease 
without  the  consent  of  said  first  party."  An- 
swer:   Affirmed. 

(6)  That  on  the  day  of  the  execution  and  de- 
livery of  the  lease  for  oil  and  gas  purposes  here- 
in  mentioned  by   plaintiff   to  defendant,  ther^ 
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was  located  on  tha  pr«niaea  a  dwelUng  house 
occupied  b;  plaintiS  with  his  family,  and  a  bam 
and  an  outbuilding  used  by  plaintiS.  Answer: 
Affirmed, 

(7)  That  on  the  4th  day  of  October,  1916,  de- 
fendant, by  its  workmen,  agents,  employes,  and 
contractors,  went  upon  the  premises  and  set  a 
stake  for  the  location  of  a  well  thereafter  to  be 
drilled  on  said  premises  within  153  feet  of  the 
house  located  thereon.     Answer:    Affirmed. 

(8)  That  immediately  after  the  stake  referred 
to  in  paragraph  7  of  these  requests,  the  defend- 
ant, by  its  agents,  contractors,  employes,  and 
workmen,  went  upon  the  premises  and  caused 
to  be  erected  thereon  a  derrick  and  to  be  drilled 
thereon  a  well  for  gas  and  oil  purposes,  which 
said  well  was  drilled  to  the  gas  producing  sand 
and  completed  on  Sunday,  NoTember  19,  1916, 
and  is  within  the  area  prohibited  by  the  terms 
of  the  lease  and  less  than  200  feet  from  the 
buildings  tbat  were  on  the  lease  on  the  16th 
day  of  October,  1918,  and  which  are  the  same 
buildings  that  are  now  on  said  premises.  An- 
swer: Affirmed. 

(9)  That  the  plaintiff,  on  the  4th  day  of  Octo- 
ber, 1916,  notified  Mr.  H.  A.  Pulton,  who  was 
in  charge  of  the  drilling  operations  of  the  de- 
fendant company  on  the  said  premises,  that  the 
rig  that  they  were  then  about  to  construct  was 
less  than  200  feet  from  tiie  buildings.  Answer: 
Affirmed. 

(10)  That  J.  M.  KeUy,  plaintiff,  did  not  con- 
sent to  the  drilling  of  the  well  where  it  is  now 
located  and  where  it  was  drilled,  which  is  less 
than  200  feet  of  the  buildings  on  the  premises. 
Answer:   Affirmed. 

(11)  That  the  drilling  of  said  well  and  the 
operation  thereof  where  located  interfere  with 
the  free  use  and  enjoyment  of  the  premises  by 
plaintiff.    Answer:   Affirmed. 

(12)  That  on  October  4, 1916,  at  the  time  that 
the  stake  was  set  by  J.  A.  Henninger  for  the 
location  of  the  well  which  was  thereafter  drilled 
on  the  premises  within  163  feet  of  the  house 
located  thereon,  he,  the  said  Henninger,  being 
then  and  there  the  agent  and  employ^  of  the  de- 
fendant for  the  purpose  aforesaid,  knew  that  the 
said  stake  set  for  the  location  of  the  well  was 
less  than  200  feet  from  the  buildings  on  the 
premises.     Answer:    Affirmed. 

The  plaintifE  has  filed  eight  requests  for  the 
conclusions  of  law,  which  requests  and  respec- 
tive answers  thereto  are  as  follows: 

1.  The  T.  W.  Phillips  Gas  &  Oil  Company, 
having  undertaken  to  operate  the  premises  un- 
der the  lease  of  October  16,  1913,  were  bound 
to  operate  under  the  terms  thereof,  and  could 
not  lawfully,  without  consent  of  the  lessor,  drill 
a  well  within  200  feet  of  the  buildings  on  the 
premises,  nor  could  it  lawfully  interfere  with 
the  free  use  and  enjoyment  of  that  part  of  the 
premises  by  the  lessor  except  in  so  far  as  the 
same  be  necessary  for  the  operation  (exclusive 
of  drilling)  of  the  leasehold  estate  in  accordance 
with  the  usual  and  ordinary  requirements  in  op- 
erations of  that  character.    Answer:    Affirmed. 

2.  The  preponderance  of  the  e\'idenee  in  the 
case,  establishing  the  fact  that  lessor  protested 
against  the  drilling  of  the  well  where  located 
prior  to  the  time  of  the  commencement  of  the 
drilling  thereof,  the  defendant  has  no  equity 
now  to  claim  that,  by  reason  of  its  expenditure 
of  money,  plaintiff  is  estopped  from  claiming  his 
right  to  prohibit  it  from  using  the  well  for  the 


purpose  of  taking  gaa  from  th«  premises.  An- 
swer:  Affirmed. 

8.  The  defendant  entered  upon  the  prohibited 
area  with  full  knowledge  of  the  fact  that  it  was 
BO  doing,  and  was  not  induced  either  to  begin 
or  to  continue  the  operation  of  drilling  this 
well  by  any  act  or  conduct  on  the  part  of  the 
plaintiff;  therefore,  the  taking  poeaesaion  of 
premises  in  the  manner  in  which  defendant  ao 
took  possession  was  in  violation  of  the  con- 
tractual rights  of  the  parties  as  set  forth  in  the 
lease  of  October  16,  1913,  and  the  occupation 
of  the  premises  by  the  defendant  was  a  trespass 
ab  initio.    Answer:   Affirmed. 

4.  "CJonsent"  implies  some  positive  action  in- 
volving submission  and  is  used  in  cases  of  yiel<l- 
ing  that  which  the  party  haa  a  right  to  with- 
hold and  supposes  a  physical  power  to  act,  a 
moral  power  of  acting,  and  a  serious  determina- 
tion and  tr«e  use  of  such  powers.  Answer: 
Affirmed. 

6.  The  burden  of  proving  that  tJie  lessor  cob- 
aented  to  the  occupation  of  the  premises  and 
the  drilling  within  the  200-foot  limit  set  by  the 
lease  is  on  the  defendant,  and,  it  having  failed 
to  prove  the  fact  by  sufficient  evidence,  the  court 
must  grant  the  prayer  of  petitioner  and  an  in- 
junction  must  issue.     Answer:    Affirmed. 

0.  The  possession  of  the  defendant,  behig  a 
trespaas  ab  initio  and  a  continuing  one,  is  the 
subject  and  within  the  scope  of  the  equity 
powers  of  this  court,  and  an  injunction  will  b« 
granted.     Answer:    Affirmed. 

7.  The  T.  W.  Phillips  Gas  &  OU  Company, 
defendant,  having  violated  the  contractual  rela- 
tions between  it  and  J.  M.  Kelly,  the  plaintiS 
as  in  and  by  the  conditions  of  the  lease  between 
the  said  parties  is  provided,  should,  together 
with  its  agenta  and  employes,  be  enjoined  per- 
petually from  going  on  the  premises  described 
in  the  said  lease  and  bounded  and  described  gen- 
erally as  follows:  On  the  north  by  lands  of 
lizzie  Small,  on  the  east  by  lands  of  James 
Herman  and  Mrs.  Martin  IVliller,  on  the  south 
by  lands  of  Frogtown  school  district  and  heirs 
of  Samuel  Hepler,  on  the  west  by  lands  of 
Mrs.  Small,  and  containing  eight  acres,  more 
or  leas,  for  the  purpose  of  laying  lines  to  the 
well  on  said  premises  described,  and  from  tak- 
ing and  carrying  away  or  in  any  wise  interfe^ 
ing  with  the  natural  gas  that  is  or  may  here- 
after be  produced  from  said  well  located  less 
than  200  feet  from  the  buildings  on  said  tract 
of  land.    Answer:   Affirmed. 

8.  The  T.  W.  Phillips  Gas  &  Oil  CompanT.  its 
agents  and  employes,  shall  be  enjoined  perpetu- 
ally from  in  any  manner  interfering  with  the 
free  use  and  enjoyment  of  the  premises  describ- 
ed in  paragraph  7  preceding  as  provided  in  the 
lease  between  the  partiea  except  the  parts  neces- 
sary for  drilling  and  operating,  and  no  wells  to 
be  drilled  within  200  feet  of  the  buildings  now 
on  the  lease  without  the  consent  of  first  party. 
Answer:    Affirmed. 

The  court  dismissed  the  exceptions  to  the 
findings  of  fact  and  conclusions  of  law  and 
awarded  the  relief  prayed  for. 

Argued  before  BROWN,  a  J.,  and  STEW- 
ART, WAIiLING,  SIMPSON,  and  FOX.  W- 

T.  C.  Campbell,  of  Bntler,  and  F.  Joseph 
Maffett  and  Harry  M.  Rimer,  both  of  Qari- 
QD,  for  appellant. 
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George  F.  Whitmer  and  A  A  Oeaiy,  botb 
of  Clarion,  for  appellee. 

PEB  CURIAM.  The  learned  chancellor 
below  propniy  fonnd  12  facta,  aa  requested 
by  the  appellee,  and  on  tbem,  and  the  eight 
legal  condnrtona  which  correctly  followed 
them,  the  decree  is  aflOrmed,  at  the  coats  of 
the  appelant. 


OSTEBLtSG  V.  FIRST  NAT.  BAKE  OF 
AU/BGHENY. 

(Supreme  Court  of  Pennsylvania.    Oct.  23, 
1918.) 

1.  OONTRAOTS   «3>232l(2)— AnminxoT's    Sekt- 
ICB8— RXTiaiRO  Obawinos. 

An  arcMtect'g  agreement  to  famish  all  nec- 
essary plans  and  specifications  for  a  building 
contemplated  not  only  the  plans  already  pre- 
pared, but  any  and  all  plans  which  might  be 
called  for,  and  where  he  received  a  commission 
on  total  cost  of  building,  after  a  change  of  plans 
had  greatly  increased  its  cost,  he  waa  not  en- 
titlpd  to  recover  for  services  in  preparing  re- 
vised drawings  for  diangea  in  plans  requested 
by  owner. 

2.  CoutHAcrrs  «=5»232(2)  —  ABCHrrKci's  Bbbt- 
iCEs— Settlement  of  Dispute— Oompewsa- 

TION. 

Where  architect,  in  consideration  of  a  per> 
centage  of  total  cost  of  a  building,  agreed  to 
prepare  contracts  and  to  perform  the  usual  and 
customary  services  of  an  architect,  and  inserted 
usual  clause  tltat  disputes  were  to  be  referred 
to  him,  and  tliat  his  decision  should  be  final,  he 
was  not  entitled  to  extra  compensation  for  serv- 
ices as  an  arbitrator  upon  a  dispute  l>etween 
contractor  and  owner. 

3.  Contracts  «=>229(3)  —  ABCHrrBCx's  Sebv- 
icES — Additional  Compensatior. 

An  architect  undertaking  to  prepare  plans 
and  supervise  construction  at  percentage  of  cost 
of  work  was  not  entitled  to  commission  on  value 
of  material  of  old  building  given  to  contractor 
for  use  in  new  building,  where  lie  knew  that 
<dd  bnildiBg  material  was  to  be  so  used,  and  his 
specifications  permitted  such  use  with  his  ap- 
proval. 

4.  Contracts  ®=>229(3)  —  Abchitkct's  Seev- 
ICES— Extra  Compensation— Delay. 

An  architect  is  not  entitled  to  extra  com- 
pensation because  there  was  a  delay  in  the  con- 
straction  of  the  building,  where  his  contract 
fixed  no  time  within  whidk  his  services  were 
to  be  completed. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Assnmpslt  by  B.  J.  Osterllng  against  the 
First  National  Bank  of  Allegheny  to  recover 
compensation  for  services  rendered  as  an 
architect.  Verdict  for  plaintiil  for  $1,855.- 
Sb.  and  Judgment  thereon,  and  he  appeals. 
Affirmed. 


Argaed  before  BROWN,  O.  X,  and  IfOSOB- 
ZlSKBEt,  FRAZER,  WALUNO,  SIMPSON, 
and  FOX,  JJ. 

W.  W.  Wishart  and  J.  Roy  Dickie,  both  of 
Pittsburgh,  for  appellant. 

Thomas  Patterson  and  J.  B.  Orr,  both  of 
Pittsburgh,  for  appellee. 

FOX,  J.  On  September  3,  1913,  the  appel- 
lant, F.  J.  Osterllng,  an  architect,  wrote  the 
First  National  Bank  of  Allegheny  as  follows: 

*I  propose  and  agree  to  famish  the  plans, 
specifications,  and  detailed  drawings  necessary  to 
erect  your  building,  including  supervision  of  the 
work,  preparing  of  contracts,  and  the  usual 
and  customary  services  of  an  architect,  for  a 
commission  of  6  per  cent,  upon  the  cost  of  the 
work,  exclusive  of  the  interior  equipment  of  the 
vaults  and  wood  furniture,  rugs,  and  draperies." 

Tbia  pioposltloa  was  accepted  by  the  bank 
aa  the  basis  of  bis  employment.  On  the  9th 
of  September,  1918,  tlie  bank  made  a  contract 
with  a  firm  of  contractors  for  the  erection 
of  the  new  bank  bnildlng  wbi<di  was  to  be 
under  the  supervision  of  the  appellant ;  the 
contract  price  being  $59,000.  This  contract 
was  prepared  by  the  appellant  and  contain- 
ed tbe  usnal  proTisIons  foond  in  a  building 
contract,  including  the  danse  providing  that 
all  qnestions  in  dispute  should  be  determined 
by  the  architect  As  the  work  proceeded 
from  time  to  time  changes  were  made  In  the 
details  of  the  structure.  These  changes  re- 
quired revised  drawings.  They  were  pre- 
pared by  the  ardiltect  as  required.  In  this 
way  the  cost  of  the  building  was  gradually 
increased  until  it  amounted  to  the  sum  of 
$114,880.87,  instead  of  $69,000^  the  figure  fix- 
ed In  the  original  contract. 

Tbe  spedflcatlons  which  were  also  pre- 
pared by  the  appellant  contained  this  provl- 
alon: 

"AH  old  material  to  become  the  property  of 
the  contractor,  and  may  be  used  in  the  new 
work  upon  tlie  approval  «f  the  ardiitect." 

The  appellant  was  paid  without  question  a 
commission  of  6  per  cent  on  tbe  total  cost 
of  tbe  building.  Nevertheless  he  sues  to 
recover  additional  amounts  as  follows: 
First,  a  claim  for  services  for  preparing  re- 
vised drawings;  second,  for  services  as  an 
arbitrator  under  tbe  clanse  in  the  contract 
requiring  him  as  an  architect  to  settle  all 
disputes;  third,  an  additional  commission 
on  tbe  value  of  tbe  material  in  the  old 
building  which  was  given  the  contractor  to 
be  need  by  him  in  tbe  new  building ;  fourth, 
a  claim  for  compensation  because  there  was 
delay  in  the  construction  cif  the  new  build- 
ing, the  original  date  fixed  In  the  contract  l>e- 
Ing  February,  1914,  when  in'  fact  the  struc- 
ture was  not  completed  until  October,  1914. 

Tbe   questions   relating    to   these   several 
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Items  of  dalm  are  raised  by  various  assign- 
ments of  error  cootalning  tbe  rulings  of  the 
court  below  on  offers  of  proof  as  to  these 
Items,  all  of  whidi  offers  were  rejected.  A 
careful  examination  of  these  assignments 
has  persuaded  us  that  they  cannot  be  sus- 
tained. 

[1]  As  to  tbe  first  Item  of  the  claim,  Oster- 
llng  "proposed  and  agreed  to  furnish  all 
necessary  plans  and  speclflcatlons  to  erect 
the  building."  This  contemplated  not  only 
the  plans  which  he  had  already  prepared,  but 
included  any  and  "all"  plans  which  In  the 
process  of  erection  might  be  called  for.  As 
an  architect  he  was  doubtless  familiar  with 
the  fact  that  most  owners  In  the  course  of 
building  make  changes  in  both  plans  and 
specifications,  and  he  Is  fairly  to  be  presumed 
to  have  contemplated  Just  that  in  his  letter 
of  September  3,  1913.  He  stated  in  this 
letter  that  the  cost  would  be  |!58,000,  and  In 
point  of  fact  his  estimate  of  the  cost  was 
nearly  verified,  as  the  original  building  con- 
tract was  for  $89,000.  The  changes  made 
during  tbe  process  of  building  increased  the 
total  cost,  as  we  have  seen,  to  $114,000.  He 
was  paid  6  per  cent,  on  this  amount  as  his 
compensation.  If  he  regarded  the  work  of 
preparing  the  drawings  as  work  outside  of 
his  contract,  be  should  not  have  accepted  the 
percentage  on  the  total  cost.  He  surely  can- 
not claim  both  the  percentage  on  the  total 
cost  and  extra  compensation  for  preparing 
the  drawings  which  Increased  the  total  cost, 
but  he  must  be  held  to  his  contract,  whidi  is 
clearly  expressed.  We  deem  this  conclu- 
sive as  to  this  item  of  the  claim,  although 
there  are  other  reasons  urged  by  the  learned 
counsel  for  the  appellee  which  are  forceful 
and  of  great  weight. 

[2]  The  second  item  of  claim  is  clearly 
without  basis.  Osterling  included  in  his  de- 
scription of  the  services  to  be  rendered  under 
bis  contract  the  "preparing  of  contracts." 
He  did  In  fact  prepare  the  building  contract 
In  it  he  inserted  the  usual  clause  that  ques- 
tions in  dispute  were  to  be  referred  to  him 
as  architect,  and  that  his  decision  should  be 
final  and  conclusive.  Here  we  have  his  own 
interpretation  of  the  "usual  and  customary 
services  of  an  architect."  When,  therefore, 
his  employer  called  upon  blm  under  this 
clause  to  perform  his  duty  thereunder,  he 
was  bound  to  do  so,  and  bis  compensation 
therefor  was  Included  In  the  percentage 
paid  him  on  the  total  cost. 

[3]  The  third  item  of  claim  asi^erted  is  also 
dependent  upon  his  contract,  and  cannot  be 
allowed.  By  a  clause  in  the  specifications 
prepared  by  Osterling  the  material  in  the  old 
building  became  the  property  of  the  con- 
tractor, but  leave  was  given  to  the  contractor 
to  use  it  in  the  new  building  or  so  much 
thereof  as  was  suitable  therefor  under  tbe 
approval  of  the  architect.    The  offer  of  testi- 1 


mouy  was  to  prove  that  its  value  was  $25,000 
as  a  basis  for  a  claim  ot  S  per  cent  on  that 
amount  as  additional  compensation.  When 
Osterling  wrote  his  letter,  lie  was  fully  ad- 
vised of  the  facts  and  knew  that  the  old 
building  was  in  existence,  and  tiiat  tbe  ma- 
terial was  to  be  used  by  the  contractor.  He 
had  Inserted  In  the  specifications  tbe  provi- 
sions above  mentioned  with  reference  to 
this  material.  With  this  knowledge,  in  bis 
own  contract  he  fixed  hs  commission  at  5 
per  cMit  of  the  "cost  of  the  work,"  and  he 
said  furthev,  "The  cost  of  the  building  will 
not  exceed  $68,000."  Obviously  neither  be 
nor  the  bank  contemplated  a  commission  on 
an  additional  sum  of  $25,000  nor  did  tbe 
value  of  the  old  building  material  enter  into 
tbe  calculation  at  all.  If  he  bad  said  that  be 
was  to  be  paid  a  commission  on  the  cost  of 
the  work  plus  tbe  value  of  the  old  material, 
there  would  have  be«i  some  basis  for  his 
present  claim,'  but,  as  he  did  not,  he  is  con- 
cluded by  his  own  language.  Tlie  offer  of 
proof  was  not  to  prove  the  actual  value  of 
the  old  material,  but  the  value  of  the  mate- 
rial, U  new,  "at  the  market  prices  current."' 
This  offer  was  still  more  objectionable.  The 
cost  of  the  new  building  to  the  owners  could 
not  under  any  conceivable  couBtruction  of 
the  contract  of  Osterling  be  held  to  cover  the 
value  of  the  old  material  on  the  basis  of  the 
market  value  of  new  material. 

[«]  The  claim  for  compensation  for  delay 
is  also  without  merit.  Tbe  contract  under 
which  he  claims  fixes  no  time  within  wblcb 
his  services  were  to  be  completed.  The 
buUding  actually  cost  almost  double  the 
amount  originally  contemplated,  and  bis 
commissions  were  correspondingly  increased. 
This  was  adequate  compensation  for  the 
delay  incident  to  the  construction  of  the 
enlarged  building,  but  this  is  not  the  rea.son 
for  our  refusal  to  allow  bis  claim.  He  was 
not  entitled  to  make  It  under  the  contract 
which  he  himself  prepared. 

The  assignments  of  error  are  therefore 
overruled,  and  the  judgment  aflln&ed. 


COMMONWEALTH  v.  KNOX. 

(Supreme  Court  of  Pennsylvania.     Oct  23, 
1918.) 

1.  Homicide  «=»286(1)  —  Intent  —  Use  or 
Deadly  Weapon. 
Where  defendant  bad  been  teasing  deceas«)i 
and  deceased  knocked  defendant  down,  and  de- 
fendant left  and  returned  with  a  gun  and  shot 
inflicting  a  fatal  wound,  and  defendant  testified 
that  the  gun  went  off  accidently  while  he  w 
scuffling  with  a  third  person,  a  charge  that  in- 
tent to  take  life  might  be  inferred  firom  use  of 
deadly  weapon  was  proper. 
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2.  HoviciDE  «=>308(2)— MtJBDEB  IN   Second 

DeoBHS— I58TBTTCTI0N. 

In  a  prosecution  for  homicide  by  shooting, 
an  infraction  that  if  jory  should  find  from  all 
the  evidence  that  there  was  no  intent  to  kill,  or 
that  no  such  intention  could  be  reasonably  in- 
ferred from  all  the  evidence,  the  killing  would 
be  murder  in  the  second  degree,  was  not  revers- 
ible error. 

3.  HomciDB    «=>308(2)  —  Mvbdkb    in    thb 
FiBST  Deobee— Inbtbuction. 

Instmction  that  where  one  with  delibera- 
tion and  premeditation  and  without  special 
ground  of  provocation  obtained  a  gun  and  shot 
■t  a  vital  part  of  the  body  of  deceased,  and 
where  the  killing  was  willful,  the  offense  would 
be  murder  in  the  first  degree,  was  not  error. 

4.  HoinciDE       *=»286fl)  —  iNBTBTJcnoK  — 
Knowledge  or  Consequences. 

An  instruction,  that  one  who  aims  a  loaded 
gun  at  the  vital  part  of  the  body  of  another 
and  fires  it  must  be  presumed  to  know  that 
death  is  likely  to  follow,  was  not  reversible  er^ 
ror. 

5.  Homicide    ^=3801  —  Accident  —  Instbdo- 

TIONS. 

An  instruction  that  if  a  gun  obtained  by  de- 
fendant was  acddently  discharged  in  scuffling 
with  a  third  person,  and  that  if  the  fatal  shot 
was  without  intent,  defendant  should  be  ac- 
qnitted,  was  not  reversible  error. 

&  Cbihinai.  Law  «s>789(4,  17)— Instbuction 
— Reasonabu!  Doitbt. 
In  a  trial  for  murder,  an  instructioa  tltat, 
in  order  to  convict,  the  jury  must  be  convinc- 
ed of  guilt  beyond  a  reasonable  doubt,  and  that 
defendant  should  have  the  benefits  of  any  doubt, 
and  that  a  reasonable  doubt  was  a  doubt  arising 
out  of  a  consideration  of  all  the  evidence,  was 
not  reversible  error. 

Appeal  £rom  Court  of  Oyer  and  Terminer, 
Armstrong  County. 

Luther  Knox  was  convicted  of  murder  In 
the  first  degree,  and  from  the  Judgment  and 
sentence  he  appeals.    Affirmed. 

King,  P.  J.  In  Ms  charge  to  the  Jury,  stated 
the  facts  as  follows: 

BYom  the  evidence  offered  on  the  part  of  tlio 
commonwealth  it  appeared  that  the  defendant. 
Lather  Knox,  on  the  night  of  November  1, 1917, 
between  the  hours  of  9  and  10  o'clock,  went  to 
the  shanty  known  as  Na  9  in  the  borough  of 
Ford  City,  where  he  and  George  Suggs,  George 
Scott,  and  Will  Stewart  had  been  living.  When 
the  defendant  arrived,  Suggs,  Scott,  and  Stewart 
were  in  the  slianty  and  the  door  was  fastened  on 
the  inside.  The  defendant  knocked  at  the  door, 
and,  after  some  words,  the  door  was  opened  by 
Suggs,  and  the  defendant  entered.  The  defend- 
ant and  George  Suggs  had  some  words  about 
profane  language  that  was  used  by  the  defend- 
ant in  relation  to  the  door  i4ot  being  unlocked  or 
opened  as  qniokly  as  the  defendant  thought  it 
should  have  been  when  be  first  came  to  the  door. 


The  defendant  continued  teasing  Suggs,  al- 
though told  to  stop,  until  finally  Suggs  got  out 
of  his  bunk  and  struck  him  and  knocked  him 
down.  The  defendant  then  went  out,  and  the 
door  was  again  fastened  on  the  inside.  In  from 
8  to  B  minntes  afterwards  the  defendant  return- 
ed and  requested  that  the  door  be  opened.  Aft- 
er a  little  while  the  door  was  opened,  and  it 
was  discovered  that  defendant  had  a  double-bar- 
reled shotgun.  The  gnn  was  discharged,  and 
the  shot  struck  Suggs  about  the  right  shoulder 
and  the  right  side  of  tbe  neck  while  he  was  in 
Ms  bunk.  A  second  shot  penetrated  the  bed- 
clothing  on  the  bunk  from  which  Suggs  had  re- 
moved after  the  first  shot.  The  evidence  on 
the  part  of  the  commonwealth  further  showed 
tliat  Scott  10  or  15  minutes  later  had  a  scuf- 
fle with  the  defendant,  and  in  that  scuffle  suc- 
ceeded in  taking  the  gun  away  from  him.  The 
defendant  then  went  away  ftron  the  place  of 
the  shooting,  and  later  on  that  night  he  was 
arrested.  He  testified  that  he  had  bought  the 
gun  for  hunting  purposes,  and  that  the  gun  went 
off  accidentally,  at  the  time  of  the  shooting  in 
the  scnffle  with  Scott,  who  had  grabbed  the 
gun,  and  that  both  barrels  of  the  shotgun  must 
have  gone  off  at  the  same  time. 

The  Jury  returned  a  verdict  of  guilty  of 
murder  In  the  first  degree,  upon  which  sen- 
tence of  death  by  electrocution  was  passed. 
Defendant  appealed. 

ISrrors  assigned  were  to  the  charge  of  the 
trial  Judge,  and  in  particular  the  parts  as 
follows: 

[I]  (S)  "The  intent  to  kill  can  be  found  from 
the  acts  and  declarations  and  the  conduct  of  the 
slayer  at  or  just  Immediately  before  the  com- 
mission of  the  offense,  and  the  character  of  the 
weapon  used,  and  the  part  of  the  t)ody  on  which 
the  wound  was  inflicted.  One  who  uses,  upon 
the  person  of  another  at  some  vital  point  of  the 
body,  with  a  monifest  intention  to  use  it,  a 
deadly  weapon  such  as  a  gun,  must,  in  the  ab- 
sence of  qualifying  facts,  be  presumed  to  intend 
the  death  of  that  person,  which  is  the  ordinary 
result  or  consequence  of  the  use  of  discharging 
of  such  a  weapon  upon  the  body  of  another." 

[2]  (4)  "If  you  should  find,  from  all  the  evi- 
dence, that  there  was  no  intention  to  kill,  or 
that  no  intention  to  kill  can  be  reasonably  in- 
ferred from  all  the  evidence  in  this  case,  then 
the  killing  would  he  murder  in  the  second  de- 
gree." 

[3]  (5)  "The  conmionwealth  contends  that, 
in  view  of  the  preparation  of  the  gun,  the  en- 
tire absence  of  provocation  at  the  time  of  in- 
flicting the  wound,  the  deadly  nature  of  the 
weapon,  and  the  vital  part  of  the  body  at  which 
it  was  aimed,  all  tend  to  prove  that  the  killing 
was  willful,  that  there  was  time  to  deliberate, 
that  the  blow  was  premeditated,  that  there  was 
no  sufficient  ground  of  provocation  and  no  rage 
or  passion.  That  is  the  contention  of  the  com- 
monwealth, and,  if  yon  find  it  to  be  true,  it 
would  constitute  murder  of  the  first  degree. 
But,  on  the  other  hand,  the  contention  of  the 
defendant  is  that  the  weapon  was  not  procured 
or  prepared  for  the  purpose  of  killing  the  de- 
ceased.   The  defendant  says  that  he  had  it  for 
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an  innoceot  purpose;  that  he  got  It  for  hunt- 
ing purposes.  You  will  recollect  that  testi- 
mony. Of  course,  if  you  believe  that  testimony, 
if  you  believe  that  he  fired  the  shot  without  a 
willful  purpose  and  without  the  intention  of 
kUling,  that  would  constitute  murder  in  the 
second  degree." 

[4]  (6)  "When  a  man  uses  a  gun  loaded  with 
powder  and  shot  and  aimed  at  a  vital  part  of 
the  body  of  another  and  discbarges  it,  he  must 
be  presumed  to  know  that  death  is  likely  to  fol- 
low." 

[5]  (7)  "If  you  believe  the  testimony  of  the 
defendant,  that  the  gun  was  discharged  in  a 
tussle  or  scuffle  between  himself  and  George 
Scott  in  some  unaccountable  way,  and  that  the 
shot  was  accidental  and  without  intention,  on 
his  part,  and  that  the  shot  accidentally .  and 
without  intention  on  his  part  struck  the  body 
of  Suggs,  from  the  effects  of  which  he  after- 
wards died,  then  you  should  acquit  the  defend- 
ant ;  that  is,  your  verdict  should  be  that  of  not 
guilty." 

[6]  (S)  "Now,  gentlemen,  as  I  have  stated  to 
you,  it  is  a  well-settled  doctrine  of  our  criminal 
law  that  in  order  to  find  a  defendant  guilty  in 
any  criminal  case  the  Jury  must  be  convinced  by 
the  evidence  beyond  a  reasonable  doubt  that  he 
is  guilty  of  the  offense  charged  against  him.  If 
the  jury  entertain  a  reasonable  doubt  as  to 
which  of  the  two  degrees  of  the  crime  charged 
in  this  indictment  the  defendant  is  guilty,  that 
is,  whether  of  murder  in  the  first  degree,  or 
murder  in  the  second  degree,  the  defendant  is 
entitled  to  the  benefit  of  that  doubt,  and  can 
only  be  convicted  of  the  lower  ilegree,  that  is,  of 
murder  in  the  second  degree.  This  reasonable 
doubt,  gentlemen,  must  be  a  doubt  rising  out 
of  the  evidence,  out  of  a  consideration  of  all  the 
evidence.  It  must  not  be  a  fanciful  doubt  rais- 
ed up  in  your  mind  simply  to  enaUe  you  to  es- 
cape an  unpleasant  duty.  But  it  must  be  a 
doubt  that  is  founded  upon  reason  and  arising 
out  of  the  the  evidence.  If  you  have  such  a 
doubt,  after  hearing  all  the  evidence  and  con- 
sidering it  carefully,  then  the  defendant  is  en- 
titled to  the  benefit  of  that  reasonable  doubt, 
and  yon  would  have  to  acquit  him." 

The  ninth  assignment  was  to  the  general 
charge  to  the  Jury. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ABT,  WALLING,  SIMBSON,  and  FOX,  JJ. 

Harry  C.  Golden  and  B.  O.  Golden,  both  of 
Kittanning,  for  appellant 

Clarence  O.  Morris,  of  Kittanning,  for  the 
Commonwealth. 


PER  CURIAM.  Nothing  Is  to  be  found  In 
the  third,  fourth,  fllth,  sixth,  seventh,  eighth, 
and  ninth  assignments,  alleging  error  In  the 
charge  of  the  trial  Judge,  that  would  Justify  a 
reversal  of  the  Judgment  and  the  granting 
of  a  new  trial.  All  of  the  assignments  are 
therefore  overruled  and  the  Judgment  Is  af- 
flrmed,  with  direction  that  the  record  he  re- 
mitted for  the  purpose  of  execution. 


KNEJPP  T.  BALTIMORB  &  O.  B.  CO. 

(Supreme  Court  of  Penntylvaaia.    Oct  23, 
1918.) 

1.  Railroads  «s»360(19)  —  CsossiNa  — 
Cabe  REguiBBi>— QuisnOR  >ob  Jubt. 

If  one  approaching  a  railroad  crossing  stops, 
looks,  and  listens  at  the  place  where  people 
usually  do  so,  the  court  cannot  say  as  matter 
of  law  that  that  was  not  a  proper  place  for  the 
purpose. 

2.  Negligence  «=>136(28)  —  CoifTsiBuioRT 
Neolioence— Emeboency. 

If  a  plaintiff  through  no  fault  of  bis  own 
finds  himself  in  a  position  of  danger  due  to  neg- 
ligence of  defendant  he  will  not  be  conclusive- 
ly charged  with  contributory  negligence,  be- 
cause he  did  or  did  not  do  that  which  under  o> 
dinary  circumstances  would  have  enabled  him 
to  avoid  the  injury. 

8.  Ratlboads       «sa350(16)   —   Cbosbirg  — 

CONTBIBTJTOBT    NEOUOBNCB-^UESTION    FOB 
JUBT. 

Where  plaintiff  positively  testified  that  she 
stopped,  looked,  and  listened  and  did  not  hear 
an  approaching  train,  her  contributory  negli- 
gence in  that  respect  was  for  the  jury,  even 
though  the  great  weight  of  the  evidence  was  to 
the  contrary. 

4.  Tbiai.  «=32S2(9)  —  CoifTBiBTnx>BT  Neou- 
gence— Bequest  fob  Chaboe— Evidence. 
In  action  for  Injury  on  railroad  crossing, 
where  there  was  considerable  evidence  from  de- 
fendant's witnesses  which,  if  believed,  would 
have  snstained  every  fact  embodied  in  its  point 
for  a  charge  on  contributory  negligence,  the 
point  should  have  been  affirmed,  where  no  oth- 
er facts  in  case  would  compel  a  different  con- 
clusion. 

6.  Railboads  9=>351(16)  —  Cbossino  — 
Contbibutobt  Negligence. 
To  say  that  plaintiff,  driving  an  automobile, 
was  under  no  duty  to  stop,  look,  and  listen  at  • 
point  where  she  could  see,  and  that  she  coold 
proceed  in  the  face  of  manifest  danger,  unlesa 
the  jury  should  "find  that  her  g<ring  on  the  track 
would  have  been  a  benefit  or  advantage  under 
the  circumstances,"  was  erroneous. 

6.  Railroads  ®=»351(17)— Injurt  at  Cross- 
ing —  CONTBIBUTORT  NEGLIGENCE  —  POISI 
FOB  CHABOB. 

In  action  for  injury  at  railroad  crossing, 
defendant's  i)olnt  for  charge  that  it  is  a  positiTe 
duty  of  an  automobile  driver  approaching  grade 
crossing  where  there  is  restricted  vision  to  stop, 
look,  and  listen  at  a  place  where  that  will  be 
effective,  and  that  failure  to  do  so  is  negligence 
per  se,  and  that,  if  unable  to  get  a  sufficient 
view  from  automobile,  he  should  get  out  and 
go  to  place  affording  a  sufficient  view,  shoaM 
have  been  nnqualifiedly  affirmed. 

7.  Trial  «=9267(3)  —  Inbtructiow  —  QcAir 
IFICATION  OF  Charge. 

A  qualification  of  a  point  for  a  charge  ii 
erroneous,  if  the  effect  thereof  is  to  contuse  «r 
mislead  the  jury. 


£s>For  other  oases  see  same  topic  and  KSY-NVMBER  la  all  K^-Numbared  Dicwts  and  IndezM 
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Appeal  from  Oourt  of  Common  Fleas,  Som- 
erset County. 

Trespass  by  Cora  D.  Knepp  against  the 
Baltimore  ft  Ohio  Railroad  Company,  lessee 
and  operator  of  the  Pittsburgh  &  Connells- 
vllle  Ballroad,  to  recover  damages  for  per- 
sonal injury.  Verdict  for  plaintlfT  for  ^,160, 
and  Judgment  thereon,  and  defendant  ap- 
peals. Reversed,  and  a  venire  facias  de  no- 
vo  awarded. 

Argued  before  BBOWN,  O.  J.,  and  STEW- 
ART, WALLING,  aiMPSON,  and  FOX.  JJ. 

J.  G.  Ogle,  of  Somerset,  for  appellant. 
Norman  T.  Boose,  of  Somerset,  for  ai>pc!l- 
lee. 


SIMPSON,  J.  The  main  question  raised 
on  this  appeal  is  whether  or  not  binding  iu- 
stmctions  should  have  been  given  for,  the 
defendant.  Upon  that  pc^t  the  case  is  a 
close  one;  but,  giving  to  plaintiff  the  bene- 
fit of  all  the  facts  which 'the  Jury  might  have 
found  In  her  favor,  and  excluding  from  con- 
sideration all  those  which  the  Jury  might 
have  rejected,  as  we  must  do  in  determining 
this  question,  we  cannot  say  that  the  trial 
Judge  committed  ^rror  in  submitting  the 
case  to  the  Jury.  Viewed  from  that  stand- 
INdnt,  the  controlling  facts  are  as  follows: 

Plaintiff  and  her  father  were  traveling  in 
an  automobile  in  the  borough  of  Meyersdale, 
intending  to  cross  defendant's  railroad  tracks 
at  North  street  and  Seventh  street,  which 
cross  one  another  at  right  angles,  and  at  the 
same  point  cross  those  tracks  at  grade.  Ad- 
mittedly the  crossing  is  a  dangerous  one; 
yet  no  watchman  was  stationed  at  that  point, 
and  no  device  Installed  to  give  notice  of  ap- 
proaching trains.  In  the  direction  .towards 
Baltimore  those  tracks  cwre  considerably, 
so  tliat  at  the  crossing  referred  to  it  is  only 
possible,  when  on  the  crossing  Itself,  to  see 
trains  approaching  from  that  direction  for  a 
distance  of  less  than  500  feet  On  the  day  of 
the  accident  there  was  a  box  car  or  cars  on 
a  side  track  which  partially  obstructed  the 
view,  and  an  engine  standing  near  the  cross- 
ing, emitting  steam  with  a  hissing  sound,  and 
thereby  partially  deadening  the  sound  of  ap- 
proaching trains.  As  plaintiff  approached  the 
crossing,  die  8toi^>ed,  looked,  and  listened  at 
the  nmal  place  for  that  purpose,  seeing  and 
hearing  nothing,  started  to  cross  the  tmcks, 
and  was  Struck  by  a  train  coming  from  the 
direction  of  Baltimore.  It  was  traveling  at 
the  rate  of  30  miles  an  hour,  and  Us  engineer 
bad  given  no  signal  of  Its  approach.  When 
about  25  or  80  feet  from  the  automobile,  he 
saw  that  a  collision  was  probable,  and  gave 
ttie  usual  short,  sharp  danger  whistles. 
They  were  sounded  too  late  to  be  of  any  use, 
and  the  only  effect  was  to  confuse  plaintiff, 
who,  in  her  confusion,  either  stopped  the  au- 
tomobile, or  it  became  stalled,  the  accident 


happened,  and  she  received  the  injuries  of 
which  sh^  complains. 

Defendant  submitted  a  point  for  binding 
instructions  which  was  refused,  and  the  Jury 
were  told  that.  If  th6  storage  of  the  automo- 
bile on  the  tracks  was  due  to  some  accident 
to  the  automobile  Itself,  to  some  defect  in  its 
machinery,  or  to  plalntlfPs  inability  to  con- 
trol it,  or  If  she  failed  to  stop,  look,  and  listen 
at  a  place  where  looking  and  listening  would 
avail,  or  if  there  was  no  such  place  and  she 
did  not  get  out  of  the  automobile  and  go  for- 
ward on  the  tracks  to  look  and  Usten,  eihe 
could  not  recover.  But  if  she  did  her  duty  to 
those  regards,  and  the  stoppage  was  due  sole- 
ly to  the  confusion  caused  by  the  sudden 
whistling.  Just  as  the  train  was  upon  her, 
and  the  defendant  was  itself  negligoit,  she 
could  recover. 

The  verdict  was  for  flie  itointur.  Defend- 
ant thereupon  moved  for  a  new  trial  and 
Judgment  non  obstante  veredicto.  Those 
motions  being  dismissed,  and  Judgment  enter- 
ed on  the  verdict,  it  now  appeals. 

[1 ,  2]  We  see  no  error  in  the  submission  of 
the  case  to  the  Jury,  nor  In  the  manner  of  Its 
submission,  of  whidi  the  defendant  can'  Just-^ 
ly  complain.  We  have  held  that,  if  one  ap- 
proaching a  railroad  crossing  stops,  looks* 
and  listens  at  the  place  where  people  usual- 
ly do  so,  the  court  cannot  say,  as  a  matter  of 
law,  that  that  was  not  a  proper  place  for  the 
purpose  (Whitman  v.  Penna.  R.  R.,  156  Pa, 
175,  27  Atl.  290;  Calhoun  v.  Pettna.  R.  B. 
Co.,  223  Pa.  298,  72  Atl.  566;  Shaffer  v.  Pen- 
na. R.  R.  Co.,  258  Pa.  288,  101  Atl.  982); 
and  we  have  many  times  decided  that  If  a 
plaintiff,  through  no  fault  of  his  own,  finds 
himself  in  a  position  of  danger  due  to  the 
negligence  of  the  defendant,  he  will  not  be 
conclusively  charged  with  contributory  negli- 
gence, because  he  did  or  did  not  do  that 
which,  under  ordinary  'circumstances,  would 
have  enabled  him  to  avoid  the  injury  (Aiken 
v.  Penna.  R.  Co.,  ISO  Pa.  380,  18  Atl.  619,  17 
Am.  St.  Rep.  775;  Sprowls  v.  Morris  Town- 
ship, 179  Pa.  219,  86  Atl.  242). 

[3]  It  is  said  by  defendant,  however,  that 
tte  evidence  of  defendant  is  both  positive 
and  overwhelming  that  plaintiff  did  not  stop, 
look,  and  listen ;  whereas  plaintifTs  evidence 
is  both  negative  and  weak.  It  must  be  ad- 
mitted that  the  weight  of  the  evidence  is  with 
the  defendant,  but  that  was  a  matter  for 
the  Jury,  or  for  the  court  below  on  the  mo- 
tion for  a  new  trial,  and  not  for-  this  court 
on  appeal.  We  cannot  say  that  plaintiff's 
evidence  must  be  treated  as  purely  negative. 
She  testified,  and  the  Jury  found,  that  she 
stopped,  looked,  and  listened,  and  did  not 
see  or  hear  the  approaching  train.  Her  at- 
tention was  directed  to  the  matter,  and  hoiee 
her  testimony  Is  not  merely  negative  In  char- 
acter; and,  however  strong  the  contraiy 
evidence  was,  the  matter  was  necessarily 
one  for  the  Jury  to  decide.    Wlnterbottom  r, 
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PhlladeliAla,  B.  &  W.  R.  E.  C!o.,  217  Pa.  674, 
60  Atl.  861;  Buckman  t.  Philadelphia  &  R. 
Railway  Co.,  232  Pa.  351,  81  Aifl.  332. 

[4,  S]  What  has  been  above  said  disposes 
of  all  the  assignments  of  error  except  the 
fourth  and  fifth,  in  each  of  which  we  think 
there  is  error  prejudicial  to  defendant.  De- 
fendant's fifth  point  for  charge,  and  the  an- 
swer thereto,  embodied  in  the  fourth  assign- 
ment, are  as  follows: 

(5)  "If  the  jnry  believe  from  the  testimony 
that  the  plaintiff  neglected  to  stop,  look,  and 
listen  from  a  point  at  which  she  could  see  the 
railroad  tracks  and  approach  of  engine  east 
from  the  railroad  crossing,  and  having  proceeded 
in  her  automobile  in  face  of  manifest  danger 
nntil  the  front  wheels  of  her  automobile  cross- 
ed the  north  rail  of  the  west-bound  track,  where 
it  was  stopped  still,  and  in  which  position  it  re- 
mained until  struck  by  defendant's  engine,  she 
was  guilty  of  negligence  and  cannot  recover." 

"Answer:  That  point  is  refused,  unless  you 
find  that  her  going  on  the  track  would  have 
been  of  benefit  or  advantage  under  the  drcum- 
Btances." 

That  point  should  have  been  affirmed,  and 
not  refused.  Appellee  admits  that  the  deci- 
sions which  so  hold  "are  unquestioned  law, 
upon  the  facts  as  presented  in  each  particu- 
lar case,  but  have  no  application  to  the  facts 
In  the  present  case,"  and  then  proceeds  to 
argue  their  sui^osed  inapplicability  because 
of  the  testimony  of  plaintiff  and  her  witness- 
es. But  there  is  considerable  evidence  from 
defendant's  witnesses  which.  If  believed, 
would  have  sustained  every  fact  embodied  in 
that  point,  and  the  defendant  was  entitled  to 
have  the  Jury  so  instructed.  To  say  that 
plaintiff  was  under  no  duty  to  stop,  look,  and 
listen  at  a  point  where  she  could  see,  and 
that  she  could  proceed  in  the  face  of  mani- 
fest danger  unless  the  Jury  should  "find  that 
her  going  on  the  track  would  have  been  of 
benefit  or  advantage  under  the  circumstanc- 
es," is  so  clearly  erroneous  as  to  need  nei- 
ther argument  nor  citation  of  authority.  The 
error  can  only  be  explained  by  the  possibili- 
ty that  the  trial  Judge  had  some  other  mat- 
ter in  bis  mind  than  the  point  he  was  an- 
swering; but  that  does  not  make  his  an- 
swer any  the  less  erroneous. 

[8]  Defendant's  sixth  point  for  charge,  and 
the  answer  thereto,  embodied  In  the  fifth  as- 
signment of  error,  are  as  follows: 

(6)  "The  duty  of  an  automobile  driver  ap- 
proaching a  grade  railroad  cros^g  where  there 
is  restricted  vision  to  stop,  look,  and  listen,  and 
do  BO  at  a  time  and  place  where  stopping  and 
where  looking  and  where  listening  will  be  effec- 
tlvo,  is  a  positive  duty,  and  failure  to  do  so  Is 
negligence  per  se,  and.  if  unable  to  get  a  suffi- 
cient view  from  his  automobile,  then  to  get  out 
of  it  and  go  forward  on  foot  to  a  place  where 
such  sufficient  view  is  afforded." 

"Answer:  That  point  is  affirmed,  and  you  will 
understand,  gentlemen,  what  we  mran  by  these 
propositions,  that  If  a  party  would  have  gone 


down  on  the  track  at  the  crossing,  and  could, 
for  instance,  have  had  a  view  of  several  thou- 
sand feet,  then  he  would  have  known  whether 
the  train  was  coming  or  not;  but  if  he  bad 
gone  on  the  track,  and  would  not  have  had  a 
further  view  or  benefit  than  stopping  beside 
the  track,  then  it  would  have  been  a  useleos 
performance.  It  is  for  yon  to  say  whether  the 
duty  was  performed  in  tbia  case." 

[7]  That  point  also  should  have  been  im- 
quaUfledly  affirmed.  If  it  be  said  that  the 
court  below  was  simply  Illustrating  its  mean- 
ing, it  took  a  most  unfortunate  way  to  do  It 
The  evidence  showed  that  on  account  of  the 
curve  of  the  tracks  an  approaching  train 
could  not  be  seen  as  far  as  Main  street, 
which  was  only  about  500  feet  away.  In  the 
answer  to  this  point  the  trial  Judge  says 
that.  If  by  going  on  the  track  plalntitr  could, 
for  Instance,  have  had  a  view  of  several 
thousand  feet,  then  she  would  have  been 
obliged  to  go  there,  but  if  she  "would  not 
have  liad  a  further  view  or  benefit  than  stop- 
ping beside  the  track,"  then  she  was  under 
no  such  duty ;  that  la  to  say,  the  Jnry  might 
well  have  understood  the  court  to  mean  that, 
if  plaintiff  could  not  effectively  see  without 
going  upon  the  track,  then  she  must  go  there 
if  by  so  doing  she  would  be  able  to  see  four 
times  as  far  as  in  fact  it  was  possible  for 
her  to  see ;  otherwise  she  need  not  go  there. 
Of  course,  an  answer  which  may  result  in 
such  confusion  necessarily  must  be  erroneous.        ' 

The  fourth  and  fifth  asslgnmeats  of  error 
are  sustained,  the  Judgment  is  reversed,  and 
a  venire  facias  de  novo  awarded. 


BAKIB  V.  JEFFERSON  &  OLEIARFIBLD 
COAL  &  IRON  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  23, 
1918.) 

1.  Master  and  Sebvawt    «=>386(4)— Work- 
men's COUFENSATION    ACT— AVERAOB   DaILT 

Eabninos   •—   Computation    or    Wobki.no 

Days. 
In  computing  number  of  working  days  to  de- 
termine workman's  average  daily  earnings  dur- 
ing si  I  months  preceding  accident  under  a  rule 
of  Workmen's  Compensation  Board  providing 
that  "days  employs  was  prevented  from  work- 
ing through  no  fault  of  bis  own"  riioold  be 
dedtttted,  the  days  during  which  work  was  sus- 
pended on  account  of  a  lalxir  dispute,  together 
with  Sundays  and  holidays  during  such  six 
months,  should  be  deducted. 

2.  Master  and  Servant    9=9386(4)— Instan- 
taneous Death — Coufensation  Pebiod. 

In  case  of  the  instantaneous  death  of  an 
employe  by  accident,  the  period  of  compensa- 
tion under  Workmen's  Compensation  Act  Jun« 
2,  1915,  art  3,  g  306,  ds.  "d,"  "f,"  section  307. 
and  article  4,  $$  410,  422,  does  not  begin  until 
14  days  after  his  death. 


9s»For  other  c«a«i  aee  same  topic  and  KET-NUMBBR  In  all  Kejr-Numberad  Dlc«sts  and  IndeiM 


Digitized  by 


Google 


p».) 


BOUiVN  T.  MiEWBLLYN 


Appeal  from  Oonrt  of  C<nnmon  PleaB,  In- 
diana County. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Mrs.  Pellx  Ba'kie  for  com- 
pensation opposed  by  the  Jefferson  &  Clear- 
field Coal  A  Iron  Comiiany,  employer.  From 
an  order  reducing  an  award  of  compensation 
made  by  the  Workmen's  Compensation 
Board,  plaintiff  appeals.  Modified  and  af- 
firmed. 

Argaed  before  STEWART,  MOSCHZISE- 
EB,  FBAZBR,  SIMPSON,  and  FOX,  J  J. 

S.  J.  Telford,  of  Indiana,  Pa.,  for  appel- 
lant 
Henry  I.  Wilson,  of  Big  Run,  for  appellee. 

MOSCHZISKER,  J.  On  September  29, 
1916,  while  at  work  as  an  employe  In  defend- 
ant's mine,  Charles  Rakie  was  accidentally 
killed.  In  the  6  months  preceding  his  death 
there  were  184  calendar  days,  during  88  of 
which  the  mine  was  closed,  and  deceased  did 
not  work.  The  record  contains  a  finding  of 
the  referee,  adopted  by  the  Compensation 
Board,  that  "the  deceased's  Idleness  during 
this  period  was  not  due  to  any  fault  of  his 
own."  To  arrive  at  a  divisor,  for  the  purpose 
of  determining  the  average  dally  earnings  of 
deceased,  in  order  to  calculate  his  weekly 
wage,  so  as  to  ascertain  the  compensation 
payable  to  claimant  the  before-mentioned 
88  days,  together  with  Sundays  and  holidays 
occurring  during  the  9  months  in  question, 
were  deducted  in  accord  with  the  relevant 
standing  rule  of  the  board. 

[1]  The  first  question  raised  Involves  the 
propriety  of  the  rule  above  referred  to.  We 
have  recently  sustained  Its  validity  (see  Jen- 
sen ▼.  Atlantic  Beflnlng  Co.,  106  Atl.  546, 
not  yet  officially  reported),  and,  on  the  find- 
ings of  the  referee,  there  can  be  no  question 
of  tbe  rule's  applicability  to  the  present  case. 
The  learned  court  below  erred  in  deciding 
otherwise. 

[2]  The  next  "question  involved"  is  cor- 
rectly stated  by  appellant  thus: 

"In  case  of  the  instantaneous  death  of  an 
employ*  by  accident,  does  the  period  of  com- 
pensation begin  with  the  day  of  big  death  or 
is  it  deferred  to  begin  14  days  thereafter^? 

There  is  room  for  argument  as  to  the  prop- 
er construction  to  be  placed  upon  the  act  of 
June  2,  1915  (P.  L.  730),  in  this  regard ;  but, 
taking  into  consideration  all  the  pertinent 
provisions  of  the  statute,  particularly  sec- 
tions 306  (clauses  "d"  and  "f),  307,  and  311 
of  article  3  and  sections  410  and  422  of  arti- 
cle 4,  we  are  not  convinced  the  court  below 
erred  in  determining  that  the  14  days  must 
elapse  and  compensation  in  this  case  be 
counted  from  October  14,  1916. 

It  follows,  Oie  final  order  of  the  common 
pleas  must  be  modified  as  to  the  amounts 


awarded,  but  not  as  to  the  dates  from  which 
the  respective  awards  run.  Therefore  it  is 
now  decreed  that.  In  accord  with  the  provi- 
sions of  article  3,  S  907,  of  the  act  of  June  2, 
1916  (P.  L.  736),  Mrs.  Felix  BaWe,  widow,  is 
to  receive  compensation  at  the  rate  of  6S^ 
per  cent  of  ?20,  or  ?U,  per  week,  payable 
semimonthly,  for  a  period  of  300  weeks,  t>e- 
glnnlng  October  14,  1016,  provided  she  so 
long  lives  and  remains  unmarried,  and  at  the 
end  of  said  period  of  300  weeks,  compensa- 
tion Is  awarded  to  the  three  minor  children 
of  deceased,  1.  e.,  Charles,  Annie,  and  Mary, 
at  the  rate  of  35  per  cent,  of  $20,  or  $7,  per 
week,  payable  semimonthly,  until  March  18, 
1926 ;  and  from  March  18, 1926,  to  Annie  and 
Mary  Rakie  at  the  rate  of  26  per  cent,  of 
$20,  or  $5,  per  week,  until  November  18, 
1928;  and  from  November  16,  1928,  to  Mary 
Ralde  at  the  rate  of  16  per  cent,  of  $20,  or 
$3,  per  week,  until  January  16,  1931. 


HOLDBN  T.  LLEWELLYN  et  aL 

(Supreme  Court  of  Pennsylvania.    Oct  23, 
1918.) 

1.  Afpeai,  and  Ebbob  9s»71(3),  863— Gbant- 
iNG  oB  Refusal  or  Pbeuhimaby  Injunc- 
tion—Review— Affiemahcb. 

Qranting  or  refusal  of  a  preliminaty  in- 
junction is  appealable,  though  on  appeal  the 
court  will  not  discuss  the  merits  of  the  litiga- 
tion, but  will  merely  determine  whether  under 
facts  presented  in  court  below  there  was  a  rea- 
sonable ground  for  its  action. 

2.  iNjUNOnoN  «s»136(2)— PsELiiaNABT  In- 
junction—Reasonabus  Obounu. 

It  was  not  reversible  error  to  award  a  pre- 
liminary injunction  restraining  defendant  from 
entering  upon  plaintiffs  premises  and  removing 
culm  to  which  plaintiff  claimed  title,  especially 
where  defendant  threatened  to  continue  aiich 
acts  and  to  forcibly  eject  plaintiff,  and  where 
defendant  was  financiidly  unable  to  respond  In 
damages. 

3.  Appeal  and  Ebbob  «=>71(3)— "Intebloc- 
UTOBT  Obdeb"— Continuing  Pbeliminabt 
Injunction. 

An  order  continuing  a  preliminary  injunc- 
tion until  final  hearing  is  an  "interlocutory  or- 
der," and  not  appealable. 

[Ed.  Note. — ^Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Interloc- 
utory Order.] 

4.  Appeal  and  Ebbob  d=»70(6>— "Intebloc- 
■DTOBT  Obdeb"— Refusal  to  Cebtify  Case 
to  Law  Side  of  Coubt. 

An  order  of  court  below  refusing  to  certify 
a  suit  in  equity  for  an  injunction  to  the  law 
aide  of  the  court,  pursuant  to  Act  June  7,  1907 
(P.  Ll  440),  is  an  interlocutory  order,  and  not 
appealable. 
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Appeal  from  Court  of  Common  Pleas,  La- 
zeme  County. 

Bill  In  equity  for  an  Injunction  by  Charles 
P.  Holden  against  George  J.  Llewellyn  and 
another.  From  a  decree  continuing  a.  pre- 
liminary injunction  and  refusing  to  certify 
the  case  to  the  law  side  of  the  court,  defend- 
ants appeaL    Appeal  dlsonlssed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZBR,  WALIylNG,  SIMPSON,  and 
FOX,  JJ. 

Rush  Trescott,  John  T.  Lenahan,  and 
George  J.  Llewellyn,  all  of  WUkes-Barre,  for 
appellants. 

BenJ.  R.  Jones  and  James  L.  Morris,  both 
of  WUkes-Barre,  J.  Hlbbs  Buckmaa,  of  PhU- 
adelphia,  and  W.  J.  Fitzgerald,  of  Scranton, 
for  appellee. 

WALLINO,  J.  Plaintirs  blU  seeks  to  re- 
strain defendants  from  the  removal  of  cer- 
tain culm  banks,  and  also  asks  for  an  ac- 
counting as  to  culm  prerlously  removed.  The 
bUl  In  brief  avers  plalntUTs  ownership  and 
possession  of  culm  bonks  coptalnlng  between 
170,000  and  190,000  tons,  and  located  on  the 
surface  of  certified  lot  No.  38  in  the  second 
division  of  certified  Plttston  township,  Lu- 
zerne county;  that  defendants  and  their  em- 
ployfe  have  wnwgfully  and  forcibly  entered 
upon  the  premises  and  removed  over  $2,000 
worth  of  the  culm,  and,  despite  plaintiff's 
notice  and  protest,  are  still  removing  the 
culm,  and  threaten  to  continue  to  do  so,  and 
to  forcibly  eject  plalntifr  and  his  servants 
therefrom,  to  his  great  and  irreparable  dam- 
age. The  bill  also  avers  the  want  of  an  ade- 
quate legal  remedy,  the  multiplicity  of  suits 
at  law  that  would  be  required,  and  the  dfef  end- 
ants'  financial  Inability  to  respond  in  dam- 
ages. The  prayer  is  for  an  injunction,  ac- 
counting, and  general  relief.  Injunction  affi- 
davits and  bond  having  been  filed,  the  court 
below  awarded  a  preliminary  Injunction  as 
prayed  for,  and,  on  motion  to  continue  same, 
testimony  was  taken  on  behalf  of  plaintiff. 
Defendants  filed  an  answer  denying  material 
allegations  of  the  bill,  and  claiming  title  and 
possession  oC  the  culm  in  controversy,  also 
questioning  the  Jurisdiction  of  the  court,  and 
averring  |that   the   suit  should   have   been 


brought  at  law,  but  submitted  no  testimony. 
The  court  made  an  order  continuing  the  In- 
junction until  final  hearing,  and  declined,  at 
least  for  the  present,  to  certify  the  cose  to 
the  law  side  of  the  court  Defendants 
brought  this  appeal,  and  assign  as  error  the 
granting  of  the  preliminary  injunction,  the 
order  continuing  the  same,  and  the  refusal  to 
certify  the  case  to  the  law  side  of  the  coart 

[1, 2]  We  find  no  error  In  the  record. 
While  the  granting  or  refusal  of  a  prelimi- 
nary injunction  is  the  subject  of  appeal,  yet 
in  such  case  we  refrain  from  a  discussion  of 
the  merits  of  the  litigation  and  merely  deter- 
mine whether,  under  the  facts  presented  In 
the  court  below,  there  was  a  reasonable 
ground  for  Its  action  (Hoffman  v.  Howell, 
242  Pa.  112,  88  Atl.  877;  Gemmell  et  al.  v. 
Fox  et  al.,  241  Pa.  146,  88  AtL  426;  Deal  v. 
Erie  Coal  A  Ccke  Co.,  246  Pa.  552,  92  AtL 
701);  and,  unless  the  record  presents  palpable 
error,  the  Judgment  wlU  be  affirmed  (Borough 
of  Sunbnry  v.  Sunbury  &  S.  Ry.  Co.,  241  Pa. 
S57,  88  AtL  543).  In  the  present  case  reason- 
able cause  was  shown  ft>r  granting  the  injunc- 
tion. 

[3]  Complaint  is  also  made  of  the  order  of 
the  court  In  continuing  the  preliminary  in- 
junction until  final  hearing,  but  that  is  an 
Interlocutory  order,  and  not  the  subject  of  an 
ai^eal.  It  is  so  held  in  the  opinion  of  this 
court  by  Mr.  Justice  Simpson  In  Drum  v. 
Dinkelacker,  105  Atl.  609,  filed  herewith. 
See,  also,  Arnold  v.  Russell  Car  &  Snow  Plow 
Co.,  212  Pa.  303,  61  AtL  914;  Stuchul  v.  Stuch- 
ul,  238  Pa.  229,  82  Atl.  78. 

[«]  Treating  the  order  of  the  court  bdow 
as  a  refusal  to  certify  the  case  to  the  law 
side  of  the  court;  pursuant  to  the  act  of  June 
7,  1907  (P.  L.  440  [Pardon's  Dig.,  toI.  6,  p. 
6061]),  it  was  an  Interlocutory  order,  and  not 
the  subject  ot  an  appeal.  Drum  v.  Dinkel- 
acker, supra;  Stuchul  v.  Stuchul,  sniva.  The 
statute  glve>  the  defendant  no  right  to  raise 
such  question  by  appeal  until  after  a  decisioa 
upon  the  merits,  while  the  plalntifl  is  eq>ress- 
ly  given  the  right  to  appeal  from  an  order 
certi^ing  the  case  to  the  law  side  of  the 
court.  See  the  second  and  third  sections  o{ 
the  act 

The  assignments  of  error  are  overruled, 
and  the  appeal  la  dliwniiHfld  «t  the  costs  of  ap- 
pellants. 
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TAGUNETTB  t.  STDNBY  WOBSTBD  GO. 
(No.  5238.) 

'.Supreme  Court  of  Rhode  Island.     Mardi  T, 
1919.) 

L  IfASTEB  AND  Sextant  <S=»366— Wokkmer's 

COUPENBATION  ACT— MiNOBS— "WOEKINS  AT 

Age  liEOALLT  Peemitted." 
Unless  employer  has  age  and  employment 
certificate  provided  for  by  Pub.  Laws  1916,  c. 
1378,  I  1,  minor  between  ages  of  14  and  16  is 
not  working  "at  an  age  legally  permitted  un- 
der laws  of  this  state,"  within  meaning  of 
Workmen's  Compensation  Act,  art.  1,  |  6. 

2.  Intants  «=9l4— Employment— Statutes. 

Gen.  Laws  1909,  c.  78,  as  amended  by  Pub. 
Laws  1916,  c.  1378,  relating  to  employment  of  in- 
fants, seek  to  give  children  a  larger  opportunity 
for  future  us^olness  by  requiring  them  to  get 
some  measure  of  education  before  engaging  in 
certain  kinds  of  work,  and  should  be  interpreted 
with  a  liberality  calculated  to  effectuate  such 
purpose. 

5.  Master    and    Sebtant    «=>348  —  Wobk- 
men'b  Compensation  Acn^-CoNSTBxrcTioiN. 

The  Workmen's  Compensation  Act  provides 
compensation  and  new  remedies  for  those  injur- 
ed in  industrial  employments  which  involve  loss, 
delay,  and  expense,  and  render  more  certain  the 
recovery  of  compensation  when  most  needed, 
and  is  to  be  interpreted  with  a  liberality  calcu- 
lated to  effectuate  such  purpose. 

4.  BlABtEB  AND  Sebtant  «=9348— Wobkmen'b 
Comfenoation— Repeal  of  Statute. 
Pub.  Laws  1916,  c.  1378,  was  enacted  after 
the  passage  of  the  Workmen's  Compensation 
Act,  and  is  therefore,  in  so  far  as  their  provi- 
siona  conflict,  if  soch  be  the  case,  controlling. 

6.  Mabteb  and  Sebtant  «=»366— Wobemen'b 

COMOnCNSATION  AC1>— EMPLOrKENT  OF  CHU.- 
DBEN— CEBTmOATB    FBOM    SOHOOL    COMMIT- 


Under  Pub.  Laws  1916,  c.  1878,  an  em- 
ployer, who  has  received  from  proper  school 
committee  and  has  in  his  possession  a  certifi- 
cate in  form  substandally  as  required  by  law, 
particularly  in  all  its  essential  features,  is  not 
required  to  investigate  accuracy  of  statements 
in  certificate,  but  is  entitled  to  rely  upon  it  as 
rendering  employment  of  child  named  as  being 
legally  permitted,  and  that  said  child  is  sui 
juris  as  an  employe  under  Workmen's  C<Hnpen- 
sation  Act,  art  1,  i  6. 

S.  Bf  ASTEB  AND  Sebtant  9=395— Employment 
or  Infants. 
Kmployment  of  minor  between  14  and  16 
years  of  age  will  not  be  held  to  be  illegal  on  ac- 
connt  of  fact  that  child's  mother  signed  age  and 
employment  certificate  issued  by  school  com- 
mittee under  Pub.  Laws  1916,  c.  1378,  and  false- 
ly stated  that  she  had  control  of  child,  when 
tiie  child  was  in  fact  under  control  of  his  fa- 
ther. 

7.  Masteb  and  Sebtant  «=»258(8)— Injubebs 
TO  Sebtant— Pleading. 
In  common-law  action  for  injiuries  to  serv- 
ant between  ages  of  14  and  16  years,  right  to 


sue  betng  based  on  ground  that  employer  did  not 
have  in  his  possession  an  age  and  employment 
certificate,  as  required  by  Pub.  Laws  1916,  o. 
1378,  it  is  necessary  to  allege  that  employer  did 
not  have  such  certificate  at  time  of  accident 

Exceptions  from  Superior  Qourt,  Provi- 
dence and  Bristol  Counties ;  Wlllard  B.  Tan- 
ner, Presldiiig  Justice. 

Action  by  John  Tagllnette  against  the  Syd- 
ney Worsted  Company.  The  superior  court 
rendered  a  decision  sustaining  a  demurrer  to 
plaintiff's  reply,  and  plaintiff  excepts.  Ex- 
ception overruled,  and  case  remitted  for  fur- 
ther proceedings. 

Arctiambault  &  Jalbcart,  of  Woonaocket,  for 
plaintiff. 

Green,  Hinckley  ft  Allen,  of  ProTldence  (Ab- 
bott PbllUps  and  Chauncey  E  Wheeler,  both 
of  ProTldence,  of  counsel),  for  defendant. 

BAKER,  J.  This  Is  an  action  at  common 
law  to  recover  damages  for  the  death  of  Ylto 
TagUnette,  a  minor,  resulting  from  injuries 
received  while  employed  by  the  defendant 
at  its  factory  in  Woonsocket.  The  plaintiff 
is  the  father  of  the  deceased. 

The  declaration  Is  In  the  usual  form  for 
common-law  actions  based  on  negligence.  To 
the  declaration  the  defendant  filed  a  plea  In 
abetem^it,  which  allies,  in  substance,  that 
at  the  time  of  the  acddoit  both  the  defend- 
ant as  employer  and  the  deceased  as  its  em- 
ploy£  were  subject  to  the  provisions  of  the 
Workmen's  Compensation  Act  (Laws  1912,  c. 
831),  and  therefore  a  common-law  action 
could  not  be  maintained. 

Tlie  plaintiff  in  his  replication  sought  to 
take  the  case  out  of  the  proTlsions  of  the 
Workmen's  (Compensation  Act  by  alleging 
that  under  section  6,  art.  1,  thereof,  a  minor, 
In  order  to  become  subject  to  its  provisions, 
must  be  of  an  age  at  which  be  can  legally 
be  permitted  to  work  under  the  laws  of  Rhode 
Island;  that  at  the  time  of  the  injury  the 
deceased  was  over  14  years  of  age,  but  not 
16,  and  was  employed  In  a  manufacturing  es- 
tablishment; that  the  defendant  at  the  time 
the  deceased  entered  its  employ  did  not  have 
in  its  possession  an  age  and  employment  cer- 
tificate prescribed  by  section  1  of  chapter  78 
of  the  General  Laws  of  1909,  as  amended  by 
section  1,  chapter  1378,  Laws  1916,  because 
the  age  and  employment  certificate  In  the  pos- 
session of  the  defendant  stated  that  the 
mother  had  control  of  the  deceased,  and  was 
signed  by  her,  whereas  it  should,  have  been 
signed  by  the  plaintUt,  and  should  have  stat- 
ed that  the  father  had  control  of  the  deceas- 
ed. A  copy  of  the  certlfiicate  In  question  is 
set  forth  in  the  replication. 

The  defendant  demurred  to  the  replication 
upon  the  following  grounds: 

"(1)  It  appears  in  the  declaration  and  in  the 
replication  that  said   Yito   TagUnette,   at  the 
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time  of  the  said  BlIeiKed  Boeident  mestioiied  in 
the  declaration,  was  working  at  an  age  legally 
permitted  under  the  laws  of  this  state. 

"(2)  It  appears  in  the  replication  that,  at  the 
time  said  Vito  Ta^linette  entered  the  employ- 
ment of  said  defendant,  the  latter  had  in  its  pos- 
session an  age  and  employment  certificate  of 
said  Vito  TagUnette,  giren  by  or  under  the  di- 
rection of  the  school  committee  of  the  city  of 
Woonsocket,  where  said  Vito  Taglinette  resid- 
ed, which  said  certificate  conformed  to  the  provi- 
sions of  said  section  1  of  chapter  1378  of  the 
Public  Lawt  of  Rhode  Island  of  1916. 

"(3)  It  appears  in  the  replication  that  at 
the  time  when  said  Vito  Taglinette  entered  the 
employment  of  said  defendant  the  latter  had  in 
its  possession  an  age  and  employment  certifi- 
cate of  said  Vito  Taglinette  as  required  by 
law. 

"(4)  It  does  not  appear  in  and  by  the  declara- 
tion or  replication  that  at  the  time  of  the  said 
alleged  accident  to  said  Vito  Taglinette  men- 
tioned in  the  declaration  the  defendant  did  not 
have  in  its  possession  the  age  and  employment 
certificate  of  said  Vito  Taglinette  required  by 
)aw. 

"(5)  It  Is  immaterial,  in  so  far  as  the  defend- 
ant is  concerned,  that  said  age  and  employment 
certificate  referred  to  in  said  replication  stated 
falsely  that  the  person  baring  control  of  said 
Vito  Taglinette  was  his  mother,  rather  than  his 
father,  inasmuch  as  it  appears  that  said  cer- 
tificate was  in  proper  form  and  giren  by  or 
under  the  direction  of  the  school  committee  of 
said  city  of  Woonsocket 

"(6)  It  is  immaterial,  in  so  far  as  the  defend- 
ant is  concerned,  that  said  age  and  employment 
certificate  referred  to  in  said  replication  was 
signed  by  the  mother  of  said  Vito  Taglinette  in- 
stead of  by  his  fatlier,  inasmuch  as  said  certifi- 
cate was  in  proper  form  and  given  by  or  under 
tl>e  direction  of  the  school  committee  of  said 
city  of  Woonsocket." 

The  superior  court  rendered  a  decision  sus- 
taining said  demurrer,  to  which  decision  the 
plalntiflF  excepted.  The  case  is  now  here  on 
said  exception. 

The  question  In  controversy  really  Is 
whether  or  not  the  plaintiff's  deceased  minor 
child  was,  at  the  time  of  his  death,  an  em- 
ploye of  the  defendant  subject  to  the  provi- 
sions of  chapter  831  of  the  Public  Laws,  des- 
ignated as  the  Workmen's  Compensation  Act. 
If  he  was  such  an  employe,  then  the  present 
action  is  not  maintainable,  as  "the  right  to 
comi)ensation  for  an  Injury,  and  the  remedy 
therefor  granted  by"  said  act,  are  "In  lieu 
of  all  rights  and  remedies  as  to  such  Injury 
*  •  •  either  at  common  law  or  otherwise" 
which  existed  at  the  time  of  the  passage  and 
approval  of  said  chapter  831.  The  question 
arises  primarily  from  the  fact  that  said  de- 
ceased was  a  minor.  One  of  the  provisions 
of  section  6  of  article  1  of  said  chapter  is  as 
follows : 

"A  minor  working  at  an  age  legally  permitted 
under  the  laws  of  this  state  shall  be  deemed  sol 
juris  for  the  purpose  of  this  act." 

The  act,  however,  Is  Itself  silent  as  to  when 
a  minor  la  legally  permitted  to  work.    The 


conditions  determinative  of  this  fact  are  set 
forth  in  section  1  of  chapter  1378  of  the  Pub- 
lic Laws,  which  la  in  amendmoit  of  and  io 
addition  to  section  1  of  chapter  78  of  the 
General  Laws,  entitled  "Of  Factory  Inspec- 
tion." 

Clause  1  of  section  1  of  chapter  1378  de- 
clares that: 

"No  child  under  fourteen  years  of  age  shall  b« 
employed  or  permitted  or  suffered  to  work  in  any 
factory,  or  manufacturing  or  business  establish- 
ment within  this  state." 

And  clause  2  of  the  same  section  declares 
that: 

"No  child  under  sixteen  years  of  age  shall  be 
employed  or  permitted  or  suffered  to  work  in 
any  factory  or  manufacturing  or  busiDess  n- 
tablisbment  unless  said  person,  firm,  or  corpora- 
tion employing  bim  or  her  riiall  have  in  bis, 
their  or  its  possession  an  age  and  employment 
certificate,  given  by  or  under  the  direction  of 
the  school  committee  of  the  city  or  town  in 
which  said  child  resides." 

One  of  the  statements  which  said  certifi- 
cate must  contain  Is  "that  said  child  has  com- 
pleted fourteen  years  of  age."  From  this  it 
Is  plain  that  no  child  under  14  is  legally  per- 
mitted to  work  In  the  business  establishments 
enumerated,  that  a  child  under  16  years  of 
age  who  has  completed  14  years  may  work  in 
such  business  establishments,  but  only  when 
bis  employer  has  in  his  possession  the  age 
and  employment  certificate  referred  to.  in 
the  present  case  the  facts  admitted  by  the 
pleadings  show  the  deceased  was  a  few 
months  more  than  14  years  of  age  when  be 
was  employed  by  the  defendant  company  to 
work  in  Its  factory. 

[1-4]  The  first  ground  of  demurrer  is  that 
the  admitted  facta  show  that  the  deceased 
minor  at  the  time  of  his  death  "was  worldng 
at  an  age  legally  permitted  under  the  laws 
of  this  state,"  and  the  defendant  urges  that 
as  a  necessary  consequence  the  deceased  was 
sul  Juris  for  the  purposes  of  the  Workmen's 
Compensation  Act.  To  state  It  otherwise,  in 
effect  the  claim  is  that.  Inasmuch  as  the  de- 
ceased was  14  years  of  age,  and  inasmuch  as 
a  child  of  that  age  may  legally  be  permitted 
to  work  in  a  factory,  the  deceased,  simply 
because  of  his  age,  was  legally  an  "employ*" 
under  the  Workmen's  Compensation  Act,  as 
that  term  is  defined  In  section  1  (b)  of  article 
6  of  the  act. 

Most,  if  not  all,  of  the  states  which  have 
a  provision  in  their  compensation  acts  rela- 
tive to  the  employment  of  minors  employ  this 
language,  "minors  who  are  legally  permitted 
to  work  under  the  laws  of  the  state."  It  has 
been  held  that  this  language  "was  intended 
to  exclude  from  the  statute  [Workmen's  Com- 
pensation Act]  minors  whose  employment  is 
prohibited  by  law."  Pettev.  Noyes,  IS) 
Minn.  109,  112,  157  N.  W.  995,  996;  Wester 
lund  V.  Kettle  River  Co.,  137  Minn.  24,  1«2 
N.  W.  680.  15  N.  C.  0.  720,  724.     The  Ian- 
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%aage  of  our  act,  "A  mltior  working  at  an 
age  legally  permitted  under  the  laws  of  this 
state  diaU  be  deemed  sol  juris"  is  apparently 
employed  in  no  similar  act  except  in  OMo, 
wbere  the  Supplemental  Act  (eftectlTe  Jan- 
uary 1,  1914),  In  amendment  of  the  Work- 
men's Compensation  Act,  employs  the  identi- 
cal language  of  our  act  See  Honnold  on 
Workmen's  Compensation,  toL  2,  1487,  g  46. 
In  Acklin  Stamping  Co.  r.  Kutz  (Ohio,  1018), 
120  N.  B.  231,  it  la  held  that,  if  illegaUy  em- 
ployed, a  minor  "would  not  be  an  employ^ 
within  the  meaning  of  that  term"  in  the  Com- 
pensation Act.  Inasmuch  as  the  Compensa- 
tion Act  is  silent  as  to  the  age  when  a  minor 
is  permitted  to  work,  it  is  obTlousIy  neces- 
sary that  this  provision  must  be  construed  in 
connection  with  section  1  of  chapter  1378. 
Doing  this,  we  are  of  the  opinion  that  the 
first  ground  of  defendant's  demurrer  is  not 
well  founded.  As  already  appears,  clause  2 
of  section  1  of  chapter  1378  provides  that 
"no  child  under  sixteen  years  of  age  shall 
be  employed  or  permitted  or  suffered  to  work 
in  any  factory,"  unless  the  employ^  has  in  his 
possession  an  age  and  employment  certificate. 
Hence  the  employment  of  a  child  of  14  with- 
out such  certificate  is  expressly  prohibited, 
and  therefore  unlawfuL  If  the  statute  with- 
out qualification  named  14  years  as  the  age 
at  whidi  minors  are  legally  permitted  to 
work,  then  the  construction  claimed  would 
unquestionably  be  correct.  But  since  the 
statute  prohibits  employment  below  the  age  of 
16,  unless  the  employer  has  a  certificate  in 
Lis  possession  then,  in  our  opinion,  it  must 
be  held  that  a  minor,  working  in  a  factory 
at  the  age  of  14,  what  there  is  no  certificate 
tn  his  employer's  possession,  is  not  working 
at  an  age  legally  permitted  under  the  laws  of 
this  state.  To  state  it  otherwise,  the  word 
"age"  In  the  citation  from  section  6  of  article 
1  of  the  Workmen's  Compensation  Act  is  to 
be  construed  in  the  light  of  the  condition 
expressed  in  section  1  of  chapter  1378,  affect- 
ing and  determining  the  legality  of  the  em- 
ployment of  a  minor  14  years  old.  The  Fac- 
tory Inspection  Act  (Gen.  Laws  1909,  c.  78). 
in  so  far  as  it  affects  child  labor,  and  the 
Workmen's  Compensation  Act  are  both  ex- 
amples of  modem  social  legislation  along  dif- 
ferent lines.  The  one  seeks  to  give  the  child 
a  larger  opportunity  for  future  usefulness  by 
requiring  him  to  get  some  measure  of  educa- 
tion before  engaging  in  certain  kinds  of  work, 
and  by  protecting  him  in  his  years  of  imma- 
ture mental  and  physical  development  from 
hazardous  and  hurtful  employments.  The 
other  provides  compensation  and  new  reme- 
dies for  those  Injured  in  industrial  employ- 
ments which  involve  less  delay  and  exiiense 
and  render  more  certain  the  certainty  of  recov- 
ery ot  compensation,  when  most  needed,  than 
existed  under  the  older  forms  of  remedy. 
Each  lias  a  beneficent  design,  and  each  is  to 
be  Inteipreted  witn  a  liberality  calculated  to 


effectuate  its  purpose.  T^.  argument,  how- 
ever, in  favor  of  extending  the  Compensation 
Act  by  recognizing  as  legal,  the  inclusion 
among  employes  those  minors  whose  em- 
ployment the  Factory  Act  forbids  does  not 
commend  itself.  It  may  be  noted  that  chap- 
ter 1378  of  the  Public  Laws  was  enacted  four 
years  after  the  passage  of  chapter  631,  and  is 
therefore,  in  so  far  as  their  provisions  con- 
flict, if  such  be  the  case,  controlling. 

[6, 1]  The  second  and  third  grounds  of  de- 
murrer state  in  different  ways  that  the  em- 
ployment In  its  factory  of  the  deceased  by 
the  defendant  was  legal  because  it  had  in  its 
possession  an  age  and  employment  certificate, 
given  by  or  under  the  direction  of  the  proper 
school  committee.  It  is  admitted  by  the 
plaintiff  that  the  def^idant  had  a  certificate 
thus  given,  but  he  claims  that  it  was  not  the 
certificate  required  by  section  1  of  chapter 
1378;  that  it  was  therefore  null  and  void, 
and  that  in  consequence  the  deceased  was 
not  legally  employed. 

Without  now  discussing  the  effect  of  inac- 
curacies of  statements  of  fact  in  such  a  cer- 
tificate, it  is  proper  first  to  consider  the  sig- 
nificance and  effect  of  an  emirioyer's  having 
in  its  possession  an  age  and  employment  cer- 
tificate given  by  or  under  the  direction  of 
the  proper  school  committee.  This  renders 
necessary  a  more  careful  consideration  of 
section  1  of  chapter  1378. 

We  have  already  seen  that  clause  2  of  said 
section  prohibits  toe  employment  of  a  child 
under  16  years,  unless  the  employer  has  in 
"its  possession  an  age  and  employment  certif- 
icate, given  by  or  under  the  direction  of  the 
city  or  town  where  the  child  resides."  It 
appears  by  the  same  clause  that  "the  oflScial 
authorized  to  issue  the  age  and  employment 
certificate"  determines  from  the  evidence 
submitted  to  him  whether  "t&e  child  apply- 
ing for  such  certificate  Is  fourteen  years  of 
age,"  and  whether  the  child  has  the  educa- 
tional qualifications  required  by  the  statute, 
and,  if  his  findings  on  these  points  are  fav- 
orable, he  then  sends  such  child  to  a  licens- 
ed physician  tor  a  physical  examination,  who 
is  required,  if  the  result  of  his  examination 
justifies  It,  to  "certify  in  writing  that  such 
child  is  in  sufficiently  sound  health  and  phys- 
ically able  to  be  employed  in  any  of  the  oc- 
cupations or  processes  in  which  a  child  be- 
tween fourteen  and  sixteen  years  of  age  may 
be  legally  employed."  This  physician's  cer- 
tificate is  apparently  to  be  sent  to  the  otficial 
authorized  to  Issue  the  age  and  employment 
certificate,  inasmuch  as  such  official  tn  his 
certificate  is  required  to  state  that  the  exam- 
ining physician  has  certified  to  the  physical 
fitness  of  the  child,  and  inasmuch  as  clause 
10  of  said  section  1  requires  said  official  to 
"keep  on  file  a  copy  of  each  certificate  grant- 
ed, together  with  the  evidence  on  wUcb  such 
certificate  was  granted." 

Clause  3  provides  that  to^  age  and  employ- 
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ment  certificate  may  be  applied  for  and  com- 
pleted at  any  time,  and  that  It  "shall  be  kept 
on  file  and  not  delirered  by  the  official  au- 
thorized to  lasne  the  same  nntiU  he  shall 
have  received  a  written  statement  signed 
by  the  employer  *  •  •  with  the  name 
and  address  of  the  employer  agredng  to  em- 
ploy the  child  in  accordance  with  •  •  • 
all  provisions  of  law  governing  such  employ- 
ment." This  clause  also  provides  that  "all 
such  certificates  shall  be  delivered  to  the  em- 
ployer when  issued  and  in  force  and  in  no 
case  to  the  child." 

Clause  4  provides  that  sudi  certificates 
shall  be  uniform  throughout  the  state  and  in 
the  form  set  out  in  said  clause,  "or  such  sub- 
stantially similar  form  as  may  be  approved 
by  the  secretary  of  the  state  board  of  edu- 
cation." 

Clause  6  provides  for  the  return  to  the 
school  offldal  of  such  certificate  by  the  em- 
ployer within  five  days  after  the  termination 
of  employment  of  said  child,  to  be  kept  oa 
file  by  such  official  until  issued  again  as  be- 
fore. 

By  clause  7  such'  certificate  is  required  to 
be  k^t  by  the  employer  "at  the  place  where 
such  child  is  employed,"  and  is  to  be  shown 
to  any  factory  inspector  on  demand. 

Clause  8  is  as  follows: 

"Whenever  any  factory  inspector  shall  have 
reason  to  doubt  the  accuracy  of  any  statement 
made  in  any  such  certificate  concerning  the  age 
or  other  qualifications  of  any  child  employed 
thereunder,  such  inspector  shall  demand  such 
certificate  of  the  employer  of  such  child,  and 
upon  receiving  the  same  shall  give  such  em- 
ployer a  receipt  therefor.  If  after  Investigation 
snch  inspector  shall  find  that  such  certificate 
should  not  have  been  issued  to  said  child  under 
the  provisions  of  this  law,  then  he  shall  deliver 
such  certificate  to  the  person  who  issued  it,  and 
shall  order  it  to  be  canceled,  and  shall  forth- 
with notify  the  said  employer  that  such  child 
must  not  be  longer  employed.  Every  employer 
or  proprietor  or  manager  of  any  factory  or 
manufacturing  or  business  establishment  who 
shall  continue  to  employ  such  child  after  receiv- 
ing sach  notice  from  any  factory  inspector  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  subject  to  the  penalty 
imposed  by  section  12  of  this  chapter." 

Section  12  of  chapter  78  makes  it  a  misde- 
meanor for  any  person  to  employ  a  child  who 
is  under  16  years  of  age  without  the  certifi- 
cate required  by  section  1. 

From  the  provisions  of  section  1  of  chapter 
1378  above  quoted  and  referred  to  It  is  very 
clear,  we  think,  that  the  entire  responsibility 
of  obtaining  the  Information  required  to  be 
set  out  in  an  age  and  employment  certificate, 
and  of  issuing  a  proper  certificate,  is  placed 
in  the  first  instance  on  the  school  committee 
of  the  child's  place  of  residence;  that  in 
certain  respects  the  statements  contained  in 
the  certificate  may,  after  it  Is  Issued,  be 
examined  by  any  factory  Inspector  as  to  their 
accuracy,  and  tltat  If  be  finds  the  certificate 


should  not  have  been  Issued,  he  may  order 
its  cancellation.  We  regard  it  as  eqaally 
plain  that  In  these  circumstances  an  employ- 
er, who  has  received  from  the  proper  school 
committee  and  has  in  his  possession  a  certifi- 
cate In  form  substantially  as  required  by  law 
and  particularly  in  all  its  essential  featuies, 
is  not  required  to  Investigate  the  accuracy 
of  the  Statements  of  the  certificate,  but  is 
entitled  to  rely  upon  it  as  rendering  the  em- 
ployment by  him  of  the  child  therein  named 
as  being  legally  permitted,  and  that  said 
child  Ls  sul  Juris  as  an  employ^  under  the 
Workmen's  Compensation  Act  The  provi- 
slon  in  clause  8  relative  to  the  continued  em- 
ployment of  the  minor  after  cancellation  of 
the  certificate  strongly  implies  that  prior  to 
such  cancellation  the  employment  Is  legal. 

It  Is  conceivable  that  something  denominat- 
ed an  age  and  employment  certificate  mlglit 
be  given  to  an  employer,  so  plainly  deficient 
on  its  face  in  the  essential  particulars  pre- 
scribed by  statute  that  it  would  not  legalize 
the  employment  of  the  child,  or  protect  tbe 
employer  from  criminal  prosecution.  On 
the  other  hand,  it  probably  would  not  be  con- 
tended that  every  possible  inaccuracy  of 
statement  would  render  the  certificate  of  no 
legal  effect  The  only  specified  defect,  as 
already  stated,  is  that  in  the  certificate  given 
by  the  official  designated  by  the  school  com- 
mittee of  Woonsocket  to  issue  such  certifi- 
cate the  mother  of  the  child  signs  the  certifi- 
cate, and  states  that  she  has  control  of  the 
child,  which  it  Is  alleged  is  a  false  state- 
ment Inasmuch  as  the  plaintiff,  the  child's 
father,  at  the  time  lived  with  and  had  con- 
trol of  him. 

The  defendant  by  its  demurrer,  while  ad- 
mitting this  allegation  of  fact  to  be  false, 
namely,  that  the  mother  had  control  of  tbe 
child,  says.  In  effect  In  its  fifth  and  sixth 
grounds  of  demurrer,  that  the  Inaccuracy  or 
defect  is  inunaterial  so  far  as  the  defendant 
Is  concerned.  An  inspection  of  dause  2  ot 
section  1  of  chapter  1378  makes  It  very  evi- 
dent that  in  addition  to  the  child's  name  and 
residence,  there  are  only  three  matters  treat- 
ed as  of  prime  Importance  in  the  certificate, 
namely:  (1)  That  the  child  has  completed 
14  years  of  age ;  (2)  that  he  Is  able  to  read  at 
sight  and  write  legibly  simple  sentences  in 
the  English  language ;  and  @)  that  he  sball 
be  certified  by  a  physician  to  be  In  saffi- 
dently  sound  health  and  pliysically  able  to 
be  employed  In  any  of  the  occupaUons  or 
processes  in  which  a  child  between  14  and  16 
years  of  age  may  be  legally  employed 

The  statute  also  provides  for  tbe  inclusion 
In  the  certificate  of  a  description  of  certain 
specified  physical  characteristics  of  the  cblld, 
such  as  height  color  of  eyes  and  hair,  and 
complexion,  states  who  sltall  famish  wae 
of  the  information  called  for,  and  specifies 
with  particularity   what  kind  ot  evidence 
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must  be  fnmlshed  to  prove  the  (ige  of  the 
cUld. 

It  Is  noteworthy,  however,  that  as  by  darue 
8  authority  Is  only  conferred  on  a  factory 
Inspector  to  Investigate  as  to  whether  a 
certificate  has  been  prcH>erly  Issned,  and.  If 
bis  finding  Is  adverse,  to  order  cancellation, 
when  he  "shall  have  reason  to  donbt  the  ac- 
curacy of  any  statement  made  In  any  sncb 
certificate  concerning  the  age  or  other  qual- 
ifications of  any  child  employed  thereunder," 
confirmatory  evidence  Is  furnished  thereby 
of  the  essential  importance  of  the  statements 
as  to  age,  as  to  the  possession  of  ability  to 
pass  the  siiedfled  educational  test,  and  as 
to  physical  fitness  of  the  child  for  work  in 
which  he  may  be  legally  employed,  these  in 
fact  being  the  only  "qnaliflcattons"  of  the 
child  reqnired  to  auable  him  to  be  legally 
employed.  It  is  fairly  implied,  we  think,  that, 
while  the  other  statements  in  the  certificate 
may  be  useful,  for  example.  In  establishing 
the  ld«itlty  of  the  child  working  nnder  the 
certificate  with  the  child  named  therein,  they 
are  not  of  such  material  Importance  that 
every  inaccuracy  in  such  statements  would 
render  the  certificate  nail  and  void. 

TAe  form  of  the  certificate  given  In  clause 
4  commeices  as  follows: 

"Tiua  certifies  that  I  am  the  (father,  mother, 
guardian,  or  custodian)  and  have  control  of 
(name  of  dilld),  whoge  signature  appears  below, 
and  that  (he  or  she)  was  bom  at  (name  of  town 
or  dty),  in  the  county  of  and  state  (or 

country)  of  ,  on  the  (day)  of  (month),  A. 

D.  ,   and  is  now   (number   of  years   and 

months)  old." 

This  is  to  be  signed  by  the  child  and  by 
the  "person  having  control  of  said  child." 

As  already  stated,  the  plaintiff  relies  whol- 
ly on  the  fact  that  the  child's  mother  repre- 
sented herself  as  being  In  control  of  the  child 
and  signed  the  certificate. 

It  is  doubtless  a  natural  arrangement  to 
have  the  information  contained  in  the  fore- 
going certificate  given  by  a  person  holding 
the  relatlMi  to  the  child  of  parent,  guardian, 
or  custodian.  Ordinarily  such  perscnis  might 
be  presumed  to  possess  such  information. 
But  Inasmuch  as  in  general  a  father  is  enti- 
tled to  the  custody  and  control  of  his  minor 
child,  and  as  the  guardian  of  the  person  of 
such  child  is  by  law  entiUed  to  sudi  control, 
and  as  also  this  is  true  of  a  mother,  if  she 
be  a  widow,  and  ordinarily  so  with  her  in 
fact  in  the  absence,  whether  temporary  or 
pnrionged,  of  the  father,  it  is  not  easily  ap- 
parent why  the  form  should  have  the  words 
asserting  control  of  the  dilld,  especially  as 
the  certificate  Is  apparently  simply  for  the 
purpose  of  giving  the  name,  place,  date  of 
birUi,  and  age  of  the  child,  and  especially 
also  as  the  statements  in  the  certificate  in 
regard  to  name,  date  and  place  of  birth  of 
said  diild  cannot  be  accepted  as  true 
by  the  official  of  the  sdiool  committee  until 


"substantiated  by  a  duly  attested  copy  of  the 
birth  certificate,  baptismal  certificate,  or 
passport  of  such  child"  (clause  2),  or  if  it 
appears  that  such  evid«ice  cannot  be  pro- 
duced, until  substantiated  by  "other  evidence 
satisfactory  to  the  secretary  of  the  state 
board  of  education"  (clause  «).  Under  chap- 
ter 139  of  the  General  Laws  entiUed 
"Wrongs  to  CMldren,"  a  child  may  be  taken 
Into  custody  by  designated  officers  of  the 
law  and  delivered  to  certain  named  institu- 
tions for  the  care  of  children  or  "to  some 
suitable  person,  who  may  be  willing  to  re- 
ceive" the  child  "into  his  family,"  to  be 
there  properly  Invught  up.  Such  person  may 
aptly  l)e  described  as  having  the  control,  and 
as  being  custodian,  of  the  child.  Perhaps 
cases  involving  children  thus  situated  may 
have  led  to  the  use  of  the  words  "and  have 
control"  in  the  certificate.  It  also  may  be 
noted  that  the  prescribed  form  of  the  certUi- 
cate  nowhere  requires  the  assent  of  the 
parent,  guardian,  or  custodian  to  the  employ- 
ment of  the  (Aild,  although,  if  deemed  of 
importance,  snCh  ctmsent  could  be  inferred 
from  the  signing.  However,  whatever  may 
have  been  the  purpose  in  the  use  of  the  words 
"and  have  control"  in  the  form  of  certificate 
prescribed,  we  are  of  the  opinion  that  the 
fact  of  their  falsity  In  strict  legal  sense, 
when  applied  to  the  mother,  while  the  father 
lives  with  their  child,  does  not  Itself  in- 
validate an  age  and  employm^it  certificate. 
In  view  of  the  slight  credence  which  the 
statute  permits  to  be  glvoi  to  the  statement 
by  the  parent,  guardian,  or  custodian  as  to 
the  name,  idaoe,  and  date  of  birth  of  the 
child,  and  in  view  also  of  the  purpose  of 
ctiapters  78  and  1378  in  permitting  the  em- 
ployment of  minors  of  the  age  of  14  and  15 
years  when  they  possess  certain  specified 
educational  and  physical  qualifications,  wh«i 
these  qualifications  are  shown  to  exiat,  we 
are  of  the  opinion  that  it  would  not  be  rea- 
sonable to  hold  the  employment  of  a  minor 
to  be  illegal  on  account  of  the  incorrectness 
of  a  statement  so  clearly  unimportant  aa 
the  one  mi  which  the  plaintiff  rests  his  casa. 

The  plaintiff  dtee  certain  cases  as  suppor- 
tive of  his  claims,  but  we  think  they  are  for 
the  most  part  of  litUe  assistance  in  deciding 
the  question  before  ua 

In  Loetutter  v.  Brown  Shoe  CSo..  203  HI. 
App.  617,  a  minor  over  14  years  of  age  and 
under  16  was  injured  while  engaged  in  work 
prohibited  by  the  Child  Labor  Act  (Hard's 
Rev.  St  1917,  c.  48,  {|  20-200),  and  it  was 
held  that  he  was  not  under  the  provisions  of 
the  Workmen's  Ckunpensation  Act  (Laws 
1913,  p.  335).  There  was  no  question  as  to 
the  sufficiency  of  an  employment  certificate 
considered.  One  question  argued  was  wheth- 
er an  amendment  to  the  Compensation  Act 
by  implicati(»i  repealed  or  abrogated  a  provi- 
sion of  the  C!hild  Labor  Act. 

In  Westerlund  v.  Kettle  Biver  C!o.,  supra, 
it  was  held  that  the  minor  was  working  la 
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a  prohibited  employment,  and  that  he  was 
not  within  the  prorlslons  of  the  Compensa- 
tion Act.  Kutz  V.  Aclclln  Stamping  Co.,  27 
Ohio  App.  275  (1917)  is  Acklln  Stamping  C*>. 
V.  Kutz,  snpra.  In  that  case  a  minor  less 
than  16  years  old  was  working  without  a 
certificate  and  at  a  prohibited  hour  of  em- 
ployment. American  Car  &  Foundry  Co.  v. 
Armentrant,  214  111.  509,  73  N.  E.  766  (1905), 
does  not  involve  a  construction  of  the  Work- 
men's Compensation  Act  of  that  state,  which 
did  not  go  into  effect  until  1912.  A  minor 
was  working  in  violation  of  the  Child  tabor 
Xiaw,  and  was  injured.  Questions  as  to  the 
liability  of  the  employer  were  considered, 
one  of  them  being  the  effect  of  a  misrepre- 
sentation of  the  minor  as  to  his  age.  In 
Roszek  V.  Bauerle  &  Stark  Co.,  282  111.  687, 
118  N.  B.  991  (1918),  a  minor  between  the 
ages  of  14  and  16  years  was  working  with- 
out a  permit,  although  one  was  required  for 
minors  of  such  an  age.  Held  that  the  em- 
ployment was  unlawful,  and  that  the  minor 
was  not  an  employ^  within  the  provlsioDs  of 
the  Workmen's  Compensation  Act.  In  Stetz 
V.  P.  Mayer  Boot  &  Shoe  Co.,  163  Wla.  151, 
156  N.  W.  971,  Ann.  Cas.  1918B,  675  (1916), 
a  minor  less  than  16  years  of  age  at  the 
time  of  his  employment  and  injury  had  not 
•obtained  from  the  commissioner  of  labor  "a 
written  permit  authorizing  the  employment 
of  sudi  child."  The  plaintiff  when  employed 
represented  that  he  was  16  years  of  age. 
Held  that  the  employment  was  illegal.  The 
question  of  whether  the  misrepresentation  as 
'to  his  age  would  bar  plaintiff's  action  at 
law  was  considered  and  decided  In  the  nega- 
tive. In  Chabot  v.  Pittsburgh  Plate  Glass 
Co.,  259  Pa.  50t,  103  Atl.  283  (1918),  a  boy 
14  years  old  was  injured.  Public  Law  283, 
passed  in  1909,  fort>ade  his  employment, 
unless  his  employer  procured  and  kept  on 
file  an  employment  certificate  issued  to  the 
minor,  and  kept  "two  lists  of  all  minors 
under  the  age  of  sixteen  years  employed  In 
or  for  his  or  her  establishment";  one  of 
said  lists  to  be  kept  on  file  in  the  office,  and 
one  to  be  conspicuously  posted  In  each  of 
the  departments  in  which  minors  were  em- 
ployed. The  employment  certificate  was  pro- 
cured, but  the  lists  of  minors  were  not  kept 
or  posted.  It  was  held  that  the  requirement 
to  post  the  lists  was  mandatory,  and  that 
such  breach  of  the  law  was  sufficient  to  con- 
vict the  defendant  of  negligence  as  a  matter 
of  law.  The  Workmen's  Compensation  Act 
passed  In  1916  (Laws  1915,  c.  1268)  is  not 
referred  to,  and  there  Is  no  suggestion  that 
either  party  to  the  action  at  law  claimed  to 
be  under  the  Compensation  Act 

The  defendant  calls  attention  to  Foth  t. 
Macomber  &  Whyte  Rope  Co.,  161  Wis.  549, 
154  N.  W.  369.  In  this  case  a  minor,  while 
properly  employed  by  the  defendant,  was 
at  one  time  put  to  the  performance  of  some 
■Work  prohibited  by  law.    Being  injured,  he 


brought  an  action  at  law.  It  was  held  tbat 
It  could  not  be  maintained,  as  he  was  an 
wnploye  within  the  provisions  of  the  Work- 
men's Compensation  Act  In  Lutz  v.  Wll- 
manns  Bros.  Co.,  166  Wis.  210,  164  N.  W. 
1002  (1917),  on  a  similar  state  of  facts  tbe 
court  followed  its  ruling  in  the  case  of  Ftftli 
V.  Macomber  &  Whyte  Rope  Co.,  supra,  dis- 
tinguishing the'  latter  case  from  Stetz  v. 
Mayer  Boot  &  Shoe  Co.,  supra. 

[7]  The  fourth  ground  of  demurrer  is  tbat 
the  plaintiff  nowhere  alleges  that  at  tbe  time 
of  the  aoddent  "the  defendant  did  not  have 
in  its  possession  the  age  and  employment 
certificate  •  *  •  required  by  law."  We 
think  this  ground  is  well  taken,  as  inspectioQ 
shows  this  defect  in  the  statement  of  plaln- 
tUTs  case.  This,  however.  Is  plainly  aa 
amendable  defect,  while  the  other  groundsi 
are  decisive  of  the  plalntlfTs  right  to  recover 
in  this  action. 

In  accordance  with  what  has  already  been 
said,  we  are  of  the  opinion  that  the  decision 
of  tike  superior  court  was  right  in  sustaining 
the  defendant's  demurrer  to  the  plalDtifTs 
replication  on  all  the  grounds  stated  therein, 
except  ground  1,  which  we  do  not  think  is 
well  taken. 

The  ezceptl<Mi  of  tbe  plaintiff  is  therefore 
overruled,  and  the  case  is  remitted  to  tbe 
superior  court  for  further  proceedings. 


MORAN  V.   GOULARTEJ.     (No.  5232.) 

(Supreme   Court   of  Rhode   Island.      EVb.  26, 

1919.) 

1.  Bail  «=»37— Judgment. 

Where,  in  an  action  by  writ  of  scire  facias 
against  defendant  as  ball,  defendant  defaulted, 
held  that  judgment  might  under  Gen.  Laws 
1909,  c.  294,  §  1,  be  entered  at  once,  and 
though  defendant  surrendered  the  principal,  ^et, 
where  he  did  not  comply  with  chapter  324,  {  2. 
by  paying  or  tendering  costs,  etc.,  judgment 
might  be  entered  without  waiting  for  tbe  ex- 
piration of  the  six-day  period  within  wbicb 
notice  of  tbe  commitment  of  principal  must  be 
given. 

2.  Bail  «=»24  — Scibe  Facias  Dischaboe- 

SUBBENDES  OF  PrINCIFAU 

Under  Gen.  Laws  1909,  c.  324,  {  2,  prodd- 
ing tbat  any  person  who  shall  become  bail  is 
a  civil  action  may,  at  any  time  before  final  judg- 
ment against  him  as  bail  on  scire  facias,  dis- 
charge himself  by  committing  his  principal  to 
jail,  paying  or  tendering  accrued  costs,  etc.,  and 
giving  notice  of  commitment  within  six  days. 
held  that  one  who  attempted  to  discbarge  him- 
self as  bail  must  pay  or  tender  accraed  cost* 
within  the  time  mentioned,  and  the  men  fsct 
tbat  he  committed  his  principal  to  jail  and  gun 
notice  is  insufficient  to  work  a  discharge. 

3.  Bail   <S=924— Scibe   Facias— "Accbdid"- 

COSTS. 

Under  Gen.   Laws  1900,  e.  324,  I  2,  pro- 
viding for  the  discharge  of  bail  in  a  civil  action 
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by  committtng  the  principal  to  Jul,  payhiK  or 
teadering  the  accrued  coats  of  scire  facias,  etc., 
and  in  view  of  chapter  364,  $  7,  held  that  the 
word  "accrued"  means  those  costs  which  had 
come  into  existence  as  an  enforceable  claim, 
and  snch  costs  which  include  the  officer's  fees 
for  service  of  the  writ  mast  be  tendered  or 
paid,  thongh  the  costs  have  not  yet  been  taxed. 
[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Wimt  and  Second  Series,  Accrue.] 

E2EcepU<His  from  Superior  Court,  Provi- 
dence and  Bristol  Counties;  Geoi^e  T.  Brown, 
Judge. 

Sdre  facias  by  Bdward  R.  Moran  against 
Jobn  Q.  Goularte,  as  ball  for  Francis  E. 
Tucker,  against  -whom  plaintiff  bad  brought 
an  action  of  deceit  There  was  a  judgment 
for  plaintiff,  and,  defendant's  motion  to  va- 
cate Iiaying  been  denied,  defendant  excepts. 
Exceptions  overruled. 

O'Shaanessy,  Gainer  &  Carr,  of  Providence, 
for  plaintiff. 

Daniel  A.  Colton  and  Edward  M.  SulllTan, 
botb  of  Provldenae,  for  defendant. 

STEIARNS,  J.  This  Is  an  actl<Mi  by  writ 
of  sdre  facias  against  ball.  The  case  is  be- 
fore this  court  on  the  defendant's  bill  of  ex- 
ceptions by  which  exception  is  taken  to  the 
decision  of  the  superior  court  denying  the 
motion  of  defendant  to  vacate  a  Judgment 
for  tlie  plaintiff.  The  facts  as  appear  from 
the  record  are  as  follows:  EMward  R.  Moran 
brought  an  actitm  of  deceit  against  Francis 
E.  Tucker,  whi(A  was  begun  by  writ  of  ar- 
rest, and  the  defendant  John  G.  Goularte  be- 
came ball  for  Tucker.  On  July  5, 19a 7,  Moran 
recovered  Judgment  against  Tucker  for  $1,- 
168.33  and  costs  of  suit,  and  the  execution  I9- 
sned  thereon  was  later  returned  into  court 
onsatlsfied.  February  13,  1918,  Moran  began 
the  present  action  by  writ  of  sdre  facias 
which  was  duly  entered  In  the  superior  court. 
The  defendant  filed  several  pleas  to  the  ac- 
tion, and  the  case  was  assigned  for  trial  to 
May  28, 1918.  On  the  28th  of  May  the  coun- 
sel for  defendant  In  open  court  stated  that 
his  client  would  submit  to  judgment,  and  the 
defendant  was  thereupon  called  and  de- 
faulted. On  the  31st  of  May,  1918,  the  de- 
fendant Gonlarte  by  his  attorney  In  fact, 
Anthony  G.  Perry;  took  Tucker  Into  custody 
In  the  city  of  New  Bedford,  Mass.,  and  on  the 
same  day  Tucker  was  brought  into  this  state 
and  surrendered  by  his  bail  to  the  keeper  of 
the  Providence  county  jaU.  The  sum  of  $4 
was  tb«i  and  there  paid  to  said  keeper  of 
the  Jail  for  the  board  of  said  Tucker  for  the 
ensuing  one  week,  and  a  certified  copy  of  the 
original  writ  and  return  of  the  officer  thereon 
was  left  with  the  keeper  of  the  jaU.  On  the 
same  day,  May  31st,  Anthony  G.  Ferry  went  to 
the  office  of  O'Shaunessy,  Gainer  &  Carr, 
who  were  the  counsel  of  record  for  the  plain- 
tiC^  lionxi.    On  being  Informed  by  a  derk 


in  that  office  that  Mr.  Oarr,  the  member  of  the 
law  firm  who  liad  appeared  in  court  In  the  pro- 
ceedings referred  to,  was  oat  of  the  city.  Per- 
ry then  left  in  said  office  a  notice  in  writing 
of  the  time  and  place  of  commitment  of  said 
Tucker.  Perry  testified  that  he  carried  with: 
him  to  the  office  the  sum  of  $6.45,  which  hadl 
been  given  to  him  by  the  attorney  of  defend- 
ant for  the  purpose  of  iwylng  the  costs  whlcbi 
had  accrued  on  the  writ  of  sdre  facias;  that 
Mr.  Oarr  was  out  of  the  dty,  and  as  he.  Per- 
ry, had  been  instructed  to  pay  the  costs  of 
the  writ  to  Mr.  Carr  personally,  he  said  noth- 
ing to  any  one  In  the  office  about  the  costs,  and 
nrither  paid  them  nor  made  any  tender  of 
payment.  Mr.  Carr  returned  to  the  dty  and 
Mb  office  about  noon  on  the  3d  of  June,  and  at 
that  time  found  the  notice  in  writing  above 
referred  to.  On  the  same  day,  the  3d  of  June, 
a  dtatlon  was  issued  from  the  Blghth  judi- 
cial district  court  to  the  plaintiff  Moran,  on 
the  complaint  of  said  Tucker  that  he  was  im- 
prisoned In  the  state  jail  tn  Cranston  on  sur- 
render of  ball  on  a  writ  of  arrest  and  request 
made  therein  to  take  the  poor  debtor's  oath. 
The  hearing  on  said  dtatlcm  was  set  therein 
for  the  10th  of  June,  1918.  Deputy  Sheriff 
Bates  went  to  the  office  of  Mr.  Ckrr  on  the 
afternoon  of  June  3d,  and  requested  him  to 
accept  service  for  Mr.  Moran.  Mr.  Carr  re- 
fused to  do  this,  as  he  said  that  Ills  dlent 
might  not  understand  his  action.  Mr.  Carr 
testifies  that  he  met  James  H.  Kleman,  one 
of  the  men  who  had  been  acting  for  the  de- 
fendant Goularte  in  the  surrender  and  com- 
mitment proceedings,  there  was  some  talk 
in  regard  to  a  settlement,  and  reference  was 
made  by  Kleman  to  the  contemplated  poor 
debtor  proceedhjgs;  that  Kleman  then  left 
him,  and  he  returned  to  his  office,  where  he 
was  shortly  thereafter  served  by  Deputy  Sher- 
iff Bates  with  the  dtatlon  In  the  poor  debtor 
proceeding.  The  costs,  however,  were  not 
paid,  nor  was  any  t^ider  thereof  made  at 
this  time.  Mr.  Carr  then  prepared  his  af- 
fidavit and  proof  of  claim,  and  on  June  4th 
went  before  a  judge  of  the  superior  court, 
made  proof  of  his  claim,  and  judgment  was 
thereupon  entered  for  the  plaintiff  for 
$1,168.33,  which  sum  was  the  anootmt  of  dam- 
ages and  costs  recovered  against  the  prind- 
pal,  with  Interest  and  costs,  as  is  provided 
by  chapter  324,  |  7,  Gen.  Laws.  Execution 
was  Issued  on  the  Judgment  on  the  10th  of 
June,  1918,  which  was  levied  on  the  real  es- 
tate of  the  defendant  on  the  11th  of  June, 
1918.  On  June  8,  1918,  Tu(*;er  was  released 
from  the  Providence  county  jaU,  as  his  board 
had  not  been  paid  for  the  second  week,  as  re- 
quired by  the  provisions  of  chapter  325,  f  1, 
Gen.  Laws.  On  July  2,  1918,  the  attorney  In 
fact  of  Jdm  G.  Goularte  tendered  payment  to 
Mr.  Carr,  as  attorney  for  Moran,  the  costs  oa 
sdre  fadas,  but  the  money  was  refused. 

The  defendant  thereafter  on  the  same  day 
moved  \fi  the  superior  court  that  the  Judg- 
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ment  entered  on  tbe  4t]i  of  June  be  vacated. 
Thla  motion  after  a  hearing  was  denied,  and 
exception  to  the  decision  was  duly  taken  by 
the  defendant 

We  have  stated  the  facts  with  particnlai^ 
ity  as  the  defendant  claimed  that  he  had  been 
unable  to  pay  the  costs  in  time,  because  of  the 
absence  of  Mr.  Garr  from  the  dty.  It  ap- 
pears, however,  that  this  claim  Is  without 
foundation.  It  also  appears  that  during  Mr. 
Oarr's  absence,  other  members  of  his  law  firm 
were  present  in  the  dty,  and  that  payment  of 
the  costs  oould  have  been  made  or  tendered 
to  them  if  the  defendant  had  so  desired. 

[1,2]  Tbe  defendant  contends  that  the  en- 
try of  judgment  was  erroneous,  and  that  no 
valid  Judgment  oa  a  writ  of  scire  facias  can 
be  entered  after  the  commitment  of  the  prin- 
dpal  by  bail  untU  the  expiration  of  the  period 
of  six  day»  within  which  time  the  bail  is  re- 
quired by  statute  to  give  notice  in  writing  to 
the  plaintiff. 

By  section  2,  c.  324,  Gen.  Laws  1009,  it  is 
provided  that  any  person  who  shall  become 
bail  in  any  dvU  action  may,  at  any  time  be- 
fore final  judgment  against  him  as  bail  on 
sdre  fadas,  discharge  himself  as  ball  in  ei- 
ther of  two  modes: 

"B^rst  By  committing  Us  prindpal  to  jail 
in  the  county  in  which  he  became  bail  or  in 
whidi  the  original  writ  was  returnable,  paying 
or  tendering  to  the  creditor  or  his  attorney  the 
costs,  if  any,  which  shall  have  accrued  on  a  writ 
of  sdre  facias  against  him  as  bail,  and  leaving 
with  the  keeper  of  snch  jail  a  certified  copy  of 
the  original  writ  and  the  return  of  the  officer 
thereon,  and  a  certified  copy  of  the  bond  given 
to  the  officer  serving  said  writ  or  given  to 
the  keeper  of  the  jail  in  the  county. of  Provi- 
dence, if  either  of  said  bonds  have  been  given, 
and  giving  to  the  plaintiff,  if  in  this  state,  or 
his  agent  or  his  attorney  of  record,  notice  in 
writing  of  the  time  and  place  of  such  commit- 
ment within  six  days  after  making  the  same." 

The  second  method  provided  for  is  by 
bringing  the  prindpal  into  court  before  final 
judgment  shall  be  rendered  on  the  writ  of 
sdre  fadas  after  notice  to  the  plaintiff  or  his 
attorney  ot  record,  paying  the  costs  on  tbe 
writ  of  sdre  fadas  and  certain  other  costs, 
and  by  delivering  his  prindpal  into  the  cus- 
tody of  the  court 

The  def»idant  attempted  to  discharge  him- 
self as  bail  by  the  first  method.  Tbe  statute 
provides  that  the  bail  may  discharge  himself 
by  doing  certain  specified  things,  viz.  by  com- 
mitting his  prindpal  to  jail;  by  paying  or 
tendering  the  costs  which  have  accrued ;  by 
leaving  with  the  keeper  of  the  jail  a  certified 
copy  of  the  original  writ;  and  by  giving  to 
the  plaintiff  or  his  agent  or  attorney  of  record 
notice  in  writing  of  the  time  and  place  of  the 
commitment  within  six  days  after  making  the 
same.  The  i>erfonnance  of  each  of  the  act^ 
thus  required  by  the  statute  is  essential,  and 
is  an  indispensable  prerequisite  to  the  dis- 
charge of  the  ball.    Howard  v.  CaproD,  3  E.  I. 


182.  The  provision  In  regard  to  six  days  ap- 
plies only  to  the  giving  of  notice,  and  is  a 
limitation  of  time  Imposed  on' the  ball.  There 
is  nothing  in  the  statute  to  warrant  the  im- 
plication that  this  provlsi<m  was  intended  to 
effect  a  stay  of  proceedings  by  the  plaintifl 
for  six  days  after  commitment  of  the  prin- 
dpal. The  plaintiff  was  entitled  on  proof  ot 
his  claim  to  have  judgment  entered  on  May 
28th  at  once  after  the  case  was  defaulted. 
Section  1,  c.  291,  Oen.  Laws  1909,  provides 
that  upon  default  of  the  defendant  in  any 
case  at  law,  "judgment  shall  be  entered  at 
any  time  thereafter  on  ex  parte  motion  and 
proper  proof  of  dalm."  The  liability  of  ball 
was  established  by  tbe  entry  of  judgment  It 
the  ball  desires  to  discharge  himself  from  lia- 
bility, the  burdoi  is  placed  upon  him  to  take 
the  prescribed  statutory  procedure  before  the 
final  entry  of  judgment  The  plaintiff  cred- 
itor and  the  ball  each  has  tbe  right  to  foUow 
the  appropriate  statutory  proceeding.  Hie 
surrender  of  the  prindpal  by  tbe  ball  is  but 
one  of  the  steps  to  be  tak«i  by  ball  seeking 
to  discharge  Umaelf  as  such.  The  surrender 
does  not  operate  as  a  stay  of  the  sdre  fadas 
proceedings;  only  the  complete  ojiA  timely 
fulfillment  of  all  the  conditions  imposed  by 
the  statute  on  the  ball  before  the  entry  ot 
final  judgment  will  discharge  the  ball. 

In  tbe  case  at  bar  the  defendant,  by  tbe  de- 
lay of  tbe  plaintiff  in  securing  judgment  had 
a  certain  period  of  grace  during  which  be 
might  have  diadiarged  himself;  but  when 
judgment  was  duly  entered  the  power  of  ball 
to  discharge  himself  had  ceased. 

[3]  Tbe  defendant  also  contends  that  the 
costs  ref  et red  to  in  the  statute  most  be  audi 
costs  as  have  been  first  taxed  by  the  court 
The  language  of  the  statute,  however,  is, 
"The  costs,  If  any,  whidi  diall  have  ac- 
crued," etc.  ISie  word  "accrue"  as  used 
In  law  is  thus  defined  In  Webster's  Nev 
International  IMctionary:  "To  come  into  ex- 
istence as  an  enforceable  dalm."  On  Hay 
31st,  the  date  of  the  commitment  and  up  to 
tbe  time  of  tbe  entry  of  judgment  the  only 
costs  in  the  case  were  the  ofilcer's  fees  for 
the  service  of  the  writ  The  amount  of  these 
fees  is  regulated  by  statute,  and  an  exami- 
nation of  the  writ  of  sdre  facias  would  have 
given  to  defendant  the  Information  of  tbe 
amount  of  fees  then  due  -One  of  the  agents 
who  acted  for  the  defendant  In  making  tbe 
commitment  testified  that  tbe  amount  of  tbe 
costs  as  they  ai^eared  on  the  record  was  as- 
certained by  tdm  <»  the  day  of  the  commit- 
ment and  the  trial  justice  found  that  tbe 
failune  to  pay  the  costs  was  due  to  the  fact 
that  the  agent  of  defendant  forgot  the  mat- 
WT.  But  whatever  the  fact  may  be,  these  fees 
had  accrued  at  the  time  in  question,  and  the 
obligation  rested  upcm  the  defotdant  to  pay 
the  same  or  to  make  a  tender  thereof  before 
entry  of  judgment  This  he  failed  to  do  until 
July  2d,  some  28  days  after  entry  of  Judgment, 


Digitized  by 


Google 


B.L) 


SMITH  T.  HOWARD 


649 


at  a  time  wben  the  principal  bad  been  re- 
leased from  cnstody,  wblch  of  course  was  too 
late.  Section  7,  c.  364,  Gen.  Laws  190©, 
provides  as  follows: 

"The  following  fees  shall  be  taxed  and  al- 
lowed in  bills  of  costs  to  attorneys  and  parties 
in  the  superior  court  in  civil  cases:  To  the  at- 
torney of  the  party  obtaining  judgment,  $6100." 

The  distinction  thus  appears  between  the 
costs  In  question  wblch  have  accrued  before 
Judgment  and  costs  which  hare  arisen  after 
judgment.  The  costs  which  have  accrued  be- 
fore Judgment  need  not  be  taxed  by  the  court 
in  the  first  instance,  but  bail  must  pay  the 
same  or  make  sufficient  tender.  In  the  case 
at  bar  as  the  defendant  failed  to  pay  the 
costs  on  the  writ  of  scire  facias  before  final 
judgment,  he  failed  to  discharge  himself  as 
bail,  and  the  Judgment  was  properly  entered 
against  him. 

The  ezcepti<Mi  of  the  defendant  is  over- 
ruled,  and  the  papers  are  ordered  sent  back 
to  the  superior  court 


SMITH  V.  HOWABD,  Town  Treasurer. 
QTo.  6200.) 

(Sapreme  Court  of  Bbode  Island.     March  7, 
1919.) 

i.  Appeal  akd  Ebbob  «=>308— CKBnncATiow 
OP  QtTEsnoRS— Law  awd  Fact. 
The  question  aa  to  the  duty  of  a  town  to 
maintain  a  bridge,  which  will  sustain  an  auto- 
mobile truck  and  load  weighing  10  tons,  is  a 
mixed  question  of  law  and  fact,  and  whether 
the  weight  of  10  tons  is  a  reasonable  one  is  a 
question  to  be  submitted  to  the  jury,  and  will 
not  be  answered  on  certified  questions. 

2.  Bbidoks  «=346(8)— -Bxottiatior  and  TTbb 
FOB  Tbavxi^-Oabe  Req-dibxd. 

The  duty  imposed  by  Gen.  Laws  1909,  e.  83, 
i  1,  upon  towns,  in  the  care  of  bridges,  is  that 
they  shall  be  reasonably  safe  and  ccmTenient  for 
general  and  ordinary  travel,  and  what  consti- 
tutes such  reasonable  care  required  of  a  town 
is  a  question  of  fact  for  the  jury. 

3.  Bbidobs  «s940(2)— Llabilities  pob  Inju- 
BiEs  — Automobiles  — "Teams,  Cabxs,  and 
Cabbiaoes." 

A  town,  required  by  Gen.  Laws  1909, «.  46> 
I  15,  and  chapter  83,  {  1,  to  keep  its  high- 
ways and  bridges  in  repair,  and  for  failure  so 
to  do  rendering  it  liable  for  injury  to  persons 
using  the  same  with  "teams,  carts,  and  car- 
riages," wUI  be  equally  liable  for  damages  to  an 
aotomobile,  resulting  from  a  defect  in  a  bridge 
which  would  have  caused  injury  to  a  horse- 
drawn  vdiide. 

4.  Bbidoks  '«s>40(2)  —  LiABiLnT  or  Towns 
lOB  iNJums— AmnMOBiLE  Tbuck. 

Subject  to  the  ordinary  rules  as  to  negli- 

genee  of  the  parties  and  the  provisions  as  to 

the  obligations  of  towns,  a  town  is  liable  for 

injury  to  an  automobile  truck  and  load  of  10 

'tons  weight,  resulting  from  a  defective  bridge. 


provided  the  use  of  such  a  heavy  veliicle  ani 
load  is  reasonable  upon  the  kind  of  bridge  which 
defendant  should  maintain  at  such  place. 

Certified  Questions  from  Superior  Court, 
Providence  and  Bristol  Countiep. 

A<^on  by  E^hrem  Smith  against  Bay 
Howard,  Town  Treasurer  of  Foster,  in  which 
a  Jnstioe  of  the  superior  court  certified  ques- 
tions for  determination.  Questions  an- 
swered. 

Archambault  &  Archambanit,  of  Provi- 
dence, for  plaintlfr. 

John  P.  Beagan,  of  Providence,  for  de- 
fendant. 

SWBJETLAND,  J.  The  above-entitled 
cause  is  an  action  of  trespass  on  the  case, 
brought  against  the  defendant  as  the  town 
treasurer  of  Foster  to  recover  damages  for 
injuries  to  the  plalntilTs  automobile  tru(&, 
alleged  to  have  been  caused  by  the  negligence 
of  said  town  In  permitting  a  certain  bridge 
In  said  town  to  remain  in  a  defective  condi- 
tion. 

The  amended  declaration  in  substanoe  al- 
leges that  it  was  the  duty  of  the  town  of 
Foster  to  keep  the  Moosup  Valley  bridge,  so 
called.  In  repair  and  in. safe  condition  for 
travel;  that  on  May  24,  1917,  while  the  au- 
tomobile truck  of  the  plaintlft,  which  with 
its  load  weighed  approximately  10  tons,  was 
passing  over  said  bridge,  several  planks  of 
said  bridge  gave  way  and  broke,  by  reason 
of  the  unsafe,  weak,  rotten,  decayed,  and 
defective  condition  of  said  bridge ;  that  said 
truck  partly  passed  through  the  floor  of 
said  bridge  and  was  damaged;  and  that  said 
town  had  notice,  or  but  for  the  want  of 
reasonable  care,  on  its  part  should  have 
known,  of  the  defective  condition  of  said 
bridge.  The  case  is  before  us  upon  certain 
questions,  stated  to  be  of  law,  certified  by  a 
Justice  of  the  superior  court  to  this  court  for 
its  determination.  Said  questions  are  as 
follows: 

"First  Was  it  the  duty  of  the  town  of  Foster 
on  May  24,  1917,  to  keep  and  maintain  la 
repair  the  Moosup  Vallgy  bridge,  so  called,  in 
a  safe  condition  for  the  passing  thereon  of  the 
plalntifTs  truck  and  its  load  weighing  10  tons? 

"Second.  Is  it  the  duty  of  the  town  to  keep 
its  bridges  in  repair  and  in  safe  condition  for 
the  passing  thereon  of  motor  trucks  of  the 
weight  of  10  tons?" 

[1]  From  the  terms  of  the  questions  cer^ 
tified,  and  as  appeared  in  the  argument  of 
counsel  before  us,  the  question,  whlA  was 
assumed  to  be  one  of  law,  wtdch  arose  on 
the  hearing  upon  the  defendant's  demurrer 
to  the  amended  declaration,  and  tn  the  opin- 
ion of  said  justice  was  of  such  doubt  and 
importance  that  it  ought  to  be  determined 
by  the  Supreme  Court,  is  as  to  the  duty  of 
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the  town  of  Foster  to  maintain  said  bridge 
In  such  condition  that  It  will  sustain  a  ve- 
bl<de  and  its  load  weighing  10  tons.  That 
ia  a  mixed  question  of  law  and  fact  As 
to  the  legal  duty  of  said  town  to  maintain 
at  said  place  a  bridge  of  sufBclent  ^ruc- 
tural  strength  to  sustain  an  ordinary  ve- 
hicle with  its  load  of  reasonable  weight,  we 
assume  that  there  can  have  been  no  doubt 
in  the  minds  of  said  Justice  and  coimseL 
Whether  the  weight  of  10  tons  is  a  reason- 
able one  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury  under  proper  Instructions. 
[2]  The  duty  of  a  town  with  reference  to 
the  repair  and  amendment  of  highways, 
causeways,  and  bridges  within  its  territorial 
limits  Is  Imposed  by  chapter  S3,  i  1,  Gen. 
Laws  1909,  and  Is  as  follows: 

"All  blglnrays,  causeways  and  bridges,  except 
as  is  hereinafter  provided,  lying  and  being  with- 
in the  bounds  of  any  town,  shall  be  kept  in  re- 
pair and  amended,  from  time  to  time,  so  that 
the  same  may  be  safe  and  convenient  for  trav- 
elers with  their  teams,  carts  and  carriages  at 
all  seasons  of  the  year,  at  the  proper  charge 
and  expense  of  such  town,  under  the  care  and 
(UrectiMi  of  tiie  town  council  of  such  town." 

The  liability  of  towns  for  damages  suffer- 
ed by  reason  of  defects  in  or  upon  high- 
ways, causeways,  and  bridges  Is  prescribed 
by  chapter  46,  |  15,  Gen.  Laws  1909,  and  is 
as  follows: 

"If  any  person  shall  receive  or  suffer  bodily 
injuiy  or  damage  to  his  property  by  reason 
of  defect,  want  of  repair,  or  insufficient  railing, 
in  or  upon  a  public  highway,  causeway,  or 
bridge,  in  any  town  which  is  by  law  obliged  to 
repair  and  keep  the  same  in  a  condition  safe 
and  convenient  for  travelers  with  their  teams, 
carts  and  carriages,  whidi  injury  or  damage 
might  have  been  prevented  by  reasonable  care 
and  diligence  on  the  part  of  such  town,  he  may 
recover,  in  the  manner  hereinafter  provided,  of 
such  town  the  amount  of  damages  sustained 
thereby,  if  such  town  had  reasonable  notice  of 
the  defect,  or  might  have  bad  notice  thereof  by 
the  exercise  of  proper  care  and  diligence  on  its 
part." 

The  duty  Imposed  by  the  General  Assem- 
bly upon  the  towns  and  cities  with  reference 
to  the  care  of  highways  and  bridges  is  that 
such  highways  and  bridges  shall  be  reason- 
ably safe  and  convenient  for  general  and 
ordinary  travel.  In  McCloskey  v.  Moles,  19 
R.  I.  297,  33  AU.  225,  thte  court  said: 

"By  the  term  'safe  and  convenient*  is  not 
meant,  however,  that  they  shall  be  absolutely 
safe  or  free  from  defects,  but  reasonably  so." 

In  Foley  v.  Ray,  27  R.  I.  127,  ei  Att.  60, 
this  court  said: 

"We  cannot  say,  as  a  matter  of  law,  that 
the  statutory  requirement,  •  •  •  compelling 
towns  to  keep  their  highways  in  repair,  shall 
be  so  construed  that  no  distinction  should  be 
made  between  the  care  necessary  tor  the  con- 
struction, maintenance,  and  repair  of  a  country 
road,  and  that  appropriate  in  the  case  of  a  city 


street.  A  reasonable  distinction  ought  to  be 
made,  taking  into  consideraticm  the  circumstanc- 
es which  naturally  and  necessarily  surromid 
each.  What  would  be  reasonable  care  in  the 
one  instance  might  not  be  in  the  other,  and  the 
question  is  one  of  fact,  which  the  jury  in  each 
case  must  determine  under  proper  instructions 
from  the  court." 

The  standard  as  to  a  town's  duty,  to  be 
applied  in  each  case,  is  that  of  reasonable 
care  in  the  maintenance  of  highways,  having 
regard  to  the  nature  of  the  locality  and  the 
ordinary  traffic  reasonably  to  be  expected 
upon  said  highways.  In  like  manner  a  town 
must  maintain  public  bridges  of  sufficient 
structural  stability  and  in  such  a  state  of 
repair  that  they  will  sustain  the  weight  of 
such  loads  as,  in  the  circumstances,  may 
reasonably  be  placed  upon  them.  What  is 
reasonable  care  required  of  a  town  In  the 
circumstances  of  a  particular  case,  and  what 
is  reasonable  weight  In  a  vehicle,  are  ques- 
tions of  fact  to  be  submitted  to  the  jury. 
This  rule  as  to  a  town's  duty  is  supported 
by  the  great  weight  of  authority  In  this 
country.  It  has  been  well  stated  in  Gregory 
T.  Adams,  14  Gray  (Mass.)  242,  at  page  246: 

"The  obligation  ot  these  municipal  corpora- 
tions is,  not  to  keep  all  their  highways  and 
bridges  in  the  highest  possible  state  of  repair, 
or  so  as  to  afford  the  utmost  convenience  to 
those  who  have  occasion  to  use  them ;  but  only 
in  such  condition  that,  having  in  view  the  com- 
mon and  ordinary  occasions  for  their  use,  and 
what  may  fairly  be  required  for  the  proper  ac- 
commodation of  the  pnbUc  at  large  in  the  vari- 
ous occupations  which  may  from  time  to  time 
be  pursued,  each  particular  way  shall  be  so 
wrought,  prepared  and  maintained  that  it  may 
justly  be  considered,  for  all  the  uses  and  par- 
poses  for  which  it  was  laid  out  and  designed,  to 
be  reastmably  safe  and  convenient." 

In  that  case  it  appeared  that  an  elephant 
weighing  between  6  and  6  tons,  while  pass- 
tag  over  a  public  bridge  in  the  town  of 
Adams,  which  bridge  was  insufficient  to  sus- 
tain the  weight  of  the  elephant,  broke 
through  said  bridge  and  was  injured.  The 
court  held  that  the  question  of  whether  the 
town  was  liable  to  the  owner  of  the  ele- 
phant could  not  be  determined  absolutelr 
by  the  court,  and  that  the  case  should  be 
submitted  to  a  Jury  under  proper  instruc- 
tions. See,  also,  Wilson  v.  Granby,  47  Conn. 
59,  36  Am.  Rep.  51;  Anderson  v.  St  Qoud, 
79  Minn.  88,  81  N.  W.  746;  Moore  v.  Ha»l- 
ton  Tp.,  118  Mich.  425,  76  N.  W.  977;  Yordr 
V.  MarshaU  County,  80  Iowa,  405,  45  N.  W. 
1042 ;  McCormlck  v.  Washington  "Tp.,  112  Pa. 
185,   4   AtL   164. 

[3]  Our  condtulon  that  said  questions  can- 
not be  deterpiined  by  us  as  legal  questions 
apparently  di^Mses  of  the  matter  certified. 
Counsel  for  the  defendant,  however,  has  ar- 
gued before  us  that  an  automobile  track 
should  not  be  considered  as  either  a  team. 
cart,  or  carriage  witliln  the  meaning  of  the 
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statutory  provisions  Imposing  llabUity  upoo 
towns,  and  bence  as  to  such  a  vehicle  the 
town  of  Foster  was  under  no  obligation  to 
maintain  said  bridge  In  a  safe  condition  for 
traveL  This  argument  presents  a  question 
of  law,  and  as  it  may  be  regarded  as  inci- 
dentally within  the  scope  of  the  questions 
certified  we  wlU  pass  upon  it  Tbe  General 
Assembly  has  by  elaborate  regulations  pro- 
vided for  the  legal  use  of  automobiles  upon 
tlie  highways  within  the  cities  and  towns 
of  tlie  state.  Automobiles  probably  exceed 
in  number  all  other  vehicles  of  private  loco- 
motion upon  our  public  streets  and  roads. 
They  surely  come  within  the  general  designa- 
tion of  carriages,  though  probably  they 
should  be  held  to  differ  in  Idnd  from  the 
carriagBS  contemplated  in  said  statutory 
proylslons,  when  the  same  were  first  enact- 
ed. In  many  respects  tbe  liability  of  an  au- 
tomobile to  Injury  from  a  defective  highway 
or  bridge  does  not  materially  differ  from 
that  of  a  horse-drawn  vehicle  of  the  same 
weight.  As  to  snch  particulars  the  burden 
upon  a  town  in  maintaining  Its  roads  and 
bridges  safe  and  convenient  for  travel  with 
automobiles  is  no  greater  than  that  which 
arises  in  travel  with  ordinary  vehicles. 

In  some  other  respects  their  liability  to 
injury  would  seem  to  be  much  greater,  and 
tbe  corresponding  burden  upon  the  town 
would  be  largely  Increased,  if  It  should  be 
held  that  towns  must,  without  limitation, 
keep  their  highways  and  bridges  reasonably 
safe  and  convenient,  not  only  for  ordinary 
carts  and  carriages,  but  also  for  automobiles. 
It  is  well  known  that  they  are  propelled 
by  complicated  machinery,  subject  to  dis- 
arrangement The  surfaces  of  their  wheels 
are  covered  with  exx)enslve  tires,  which  may 
be  Injured  by  sharp  substances  or  by  some 
other  materials  upon  tbe  surface  of  a  high- 
way or  bridge.  Their  wheels  are  particu- 
larly liable  to  side-slip,  or  skid,  with  injuri- 
ous results,  or  to  be  impeded  in  their  op- 
erations by  the  nature  and  condition  of  the 
surfaces  of  highways  or  bridges;  and  it  is 
not  unlikely  that  in  other  ways,  unknown 
to  the  court,  automobiles  may  be  the  subject 
of  injuries  to  which  the  ordinary  vehicle  is 
not  exposed.  In  this  case  the  question  has 
not  been  argued  before  us  as  to  tbe  obliga- 
tions of  towns,  in  tbe  absence  of  special 
statutory  provisions,  to  keep  their  high- 
ways and  bridges  in  such  condition  that  au- 
tomobiles may  not  be  exposed  to  injury  in 
the  particulars  of  which  we  have  spoken  and 
as  to  which  the  liability  to  injury  is  peculiar 
to  that  type  of  vehicles.  The  question  does 
not  arise  in  this  case,  and  we  wUl  leave  it 
for  determinatlOQ  in  some  case  in  which  It 
may  be  directly  involved.  As  to  a  defect  in 
a  highway  or  bridge,  which  would  be  as 
likely  to  cause  injury  to  an  ordinary  horse- 
drawn  vehicle  as  to  an  automobile,  we  will 


hold  that  a  town,  under  obligation  to  keept 
such  highway  or  bridge  in  repair,  will  be 
equally  liable  for  damages  to  an  automobile 
or  to  an  ordinary  vehicle,  resulting  from 
such  defect. 

[4]  In  tbe  matter  now  under  consldera- 
tlci  we  say  that,  subject  to  the  ordinary 
rules  as  to  negligence  of  the  parties,  and  the 
provisions  as  to  the  obligations  of  towns, 
the  defendant  is  liable  for  injury  to  tbe 
plaintiff's  automobile  resulting  from  a  de- 
fect in,  or  from  the  insufficiency  of,  said 
bridge,  provided  it  is  found  that  the  use  of 
a  vehicle  and  load  of  10  tons'  weight  is  rea- 
sonable upon  the  kind  of  bridge  which  tbe 
defendant  should  maintain  at  said  location. 

The  papers  in  the  case  will  be  sent  back 
to  the  superior  court,  with  this  decision  oer- 
tifled  thereon. 


CARLET  V.  DEXCAR  CX)AIi  MINING  CO. 

(Supreme  Couct  of  Pennsylvania.    Oct.  23, 
191&) 

1.  Masteb  awd  Servant  0s»276(4)— Actiow 
FOB  Death— Cause  of  Injtjbt-^Jvidence. 

In  action  for  death  of  a  mine  engineer,  where 
statement  of  claim  alleged  that  while  so  em- 
ployed bis  clothing  was  caught  on  an  unguarded 
shaft  projecting  outside  the  engine  house  and 
he  was  killed,  evidence  held  to  require  a  finding 
that  he  met  his  death  in  the  way  alleged. 

2.  Masteb  and  Sebvant  «=>2«5(14)— Death 
or  Servant— CoNTBiBTTTOBT  Neouoence— 
Presumption. 

In  an  action  for  the  death  of  a  servant,  the 
presumption  of  his  freedom  from  contributory 
negligence  always  obtains. 

3.  Master  and  Servant  «=»233(2)  —  P1.A0B 
of  Work  —  Contbibutobt  Nboliokncb  — 
Choice  op  Wat. 

An  engineer  employed  in  coal  mine  and' 
killed  by  having  his  clothing  caught  in  a  shaft 
projecting  outside  engine  house  and  within 
three  feet  of  a  bank,  and  who  knew  of  place  of 
accident,  where  that  was  the  only  way  by  which 
he  could  get  to  hia  work,  was  not  guilty  of 
contributory  negligence  in  taking  diat  way. 

4.  Masteb  and  Servant  4=3204(2)— Assukp- 
tion  of  Risk— Bituminous  Mine  Act. 

Under  the  Bituminous  Mine  Act,  requiring, 
all  dangerous  mine  machinery  to  be  properly, 
fenced  off  by  suitable  guard  railing,  the  de-' 
fense  of  assumption  of  risk  is  not  open  to  an 
employer. 

5.  PuBADiNO  «=»406(6)  —  Waiver  of  De- 
fects—Trial  ON  Statement  of  C1.AIM. 

Where  statement  of  claim  in  action  for 
death  of  a  mine  engineer  sets  forth  facts  bring- 
ing case  within  purview  of  Bituminous  Mine 
Act,  but  does  not  specify  the  act,  and  defendant 
takes  no  steps  to  have  statement  made  more 
specific,  he  cannot  object  to  trial  of  case  in 
accordance  with  provisions  of  the  act. 
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&  Mastek   avd   Sbbvant      «=9l01,   102(10), 

105(2)— Faildbk    to    Guabd    Machinebt— 

Defense. 

Under  Bituminotu  Mine  Act,  requiring  all 

dangerona   mining    machinery    to    be   properly 

fenced  off  by  snitable  guard  railing,  neitlier  the 

obTionaneas  of  the  danger  nor  a  usage  of  the 

buaineaa  is  a  defense  if  the  machinery  causing 

the  injury  was  in  fact  left  unguarded. 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Trespass  by  Emma  Carley  against  tbe  Dex- 
car  Coal  Mining  Company  to  recover  dam- 
ages for  tbe  death  of  plalntifTs  husband. 
Verdict  for  plaintiff  tor  $5,014,  and  Judg- 
ment thereon,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  O.  J.,  and  STE- 
WART, FRAZER,  WALMNG,  SIMPSON, 
and  FOX,  JJ. 

Philip  N.  Shettlg  and  John  H.  McCann, 
both  of  Ebensburg,  Michael  J.  McCann,  and 
M.  D.  Klttell,  of  Ebensburgh,  for  appellant. 

J.  J.  Kinter,  Leach  &  Leach,  and  Harvey 
Roland,  of  Ebensburg,  for  appellee. 

SIMPSON,  J.  Tbe  statement  of  claim  In 
this  case  averred  that  William  Carley  was  an 
engineer  employed  by  defendant  in  its  bitu- 
minous coal  mine;  that  while  so  employed 
his  clothing  was  caught  by  a  shaft  project- 
ing outside  of  the  engine  house,  and  he  was 
whirled  around  the  shaft  and  received  in- 
juries from  which  he  died;  that  there  was 
no  covering,  protection,  or  guard  over  said 
shaft;  tibat,  in  addition  to  the  duty  to  sup- 
ply him  with  a  safe  place  In  which  to  work. 
It  was  defendant's  duty  under  the  act  of 
assembly  to  provide  belts,  shifters,  and  other 
machinery  and  appliances  and  to  guard 
dangerous  machinery;  that  If  the  shaft  had 
been  properly  guarded  the  accident  would 
not  have  happened ;  that  plaintiff  Is  his 
widow ;  and  that  she,  and  their  four  named 
children,  are  entitled  to  recover  damages 
from  defendant  for  Its  negligence  as  afore- 
said. 

I'he  act  of  assembly  referred  to  is  not 
named  by  date  or  otherwise,  and  no  motion 
was  made  by  defendant  to  have  it  definitely 
specified. 

At  the  trial  plaintiff's  evidence  tended  to 
show  that  William  Carley  always  had  been 
a  well  man ;  that  he  was  an  engineer  in  de- 
fendant's bituminous  coal  mine;  that  he  left 
bis  home  on  the  day  of  the  accident  to  con- 
tinue his  work  for  defendant ;  that  no  one 
saw  the  accident  happen,  but  when  he  was 
foimd  he  was  in  the  mine  lying  under  an  un- 
guarded shaft  which  projected  about  2% 
feet  outside  of  the  engine  house ;  that  he  was 
fully  acquainted  with  the  place  of  the  acci- 


dent; that  as  a  result  thereof  his  clothing 
was  badly  damaged,  his  shoes  and  aocka  torn 
off  his  feet,  and  blood  and  finger  marks  ap- 
peared under  the  shaft  and  on  the  gronnd 
around  it ;  that  from  their  location  it  wai  ev- 
ident he  had  been  caught  by  and  whirled 
around  the  shaft,  striking  the  ground  in  the 
various  places  where  the  blood  and  marks 
appeared.  One  of' the  witnesses  said  they  ap- 
peared "where  it  [the  shaft]  twirled  him 
down  on  the  ground."  The  shaft  had  been 
revolving  that  morning,  but  at  the  time  de- 
ceased was  discovered  the  belt  had  been 
thrown  off  the  flywheel,  and  the  abaft  was 
not  revolving,  though  the  engine  itself  was 
still  running.  The  space  between  the  end  of 
the  shaft  and  the  opposite  bank  was  abont 
three  feet,  but  it  was  partially  obstructed 
at  that  time  by  fallen  earth  and  other 
debris.  Deceased  had  to  pass  through  this 
space  in  order  to  get  to  his  place  of  work. 
After  ho  was  injured  he  was  taken  to  his 
home,  and  thence  to  a  hospital,  where  he 
died  as  a  result  of  bis  injuries. 

In  addition  to  the  foregoing,  there  was 
evidence  relating  to  his  earning  power,  his 
expectancy  of  life,  his  family  relations,  the 
extent  of  his  injuries,  and  the  cost  of  bis 
burial.  Plaintiff  also  offered  to  prove  that 
it  was  dangerous  to  leave  the  shaft  unguard- 
ed, and  that  it  was  feasible  to  have  had  It 
guarded;  but,  on  defendant's  objection  that 
this  evidence  was  incompetent,  it  was  ex- 
cluded. 

Defendant  thereupon  moved  for  a  nonsnlt 
upon  the  ground,  inter  alia,  that  it  had  not 
been  shown  that  it  was  negligent,  either  in 
not  providing  a  safe  place  to  work  "or  under 
the  provisions  of  any  statute  of  the  common- 
wealth of  Pennsylvania."  The  motion  was 
denied,  whereupon  it  offered  no  evidence, 
but  submitted  a  point  for  binding  Instmc- 
tions,  "for  the  same  reasons  as  set  forth  In 
the  motion  for  a  compulsory  nonsuit."  The 
point  was  refused,  and  the  case  submitted  to 
the  Jury  in  a  charge  to  which  no  exception 
was  tak«J.  The  Jury  found  for  plaintiff. 
A  motion  for  Judgment  non  obstante  vere- 
dicto was  thereafter  made  and  overruled. 
Judgment  entered  on  the  verdict,  and  thia 
api>eal  taken. 

The  only  assignment  of  error  Is  to  the  re- 
fusal to  enter  Judgment  non  obstante  veredic- 
to, and  the  bases  of  the  appeal  are  said  to 
b?  three: 

[1]  1.  Can  plaintiff  recover  in  view  of  the 
fact  that  the  circumstances  of  the  case  "leave 
the  cause  of  the  injuries  open  to  one  or  more 
explanations  consistent  with  the  exercise  of 
proper  care  on  the  part  of  the  defendant." 
If  there  are  such  other  explanations,  tbey 
have  not  been  made  to  appear  either  In  the 
argument  or  the  evidence.  If  there  were 
such,  the  Jury  would  have  been  the  tribunal 
to  decide  the  matter,  for  the  alleged  cause 
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Is  fairly  dedudble  from  the  facte  presented. 
Indeed,  It  Is  difficult.  If  not  impossible,  to  un- 
derstand how,  nnder  the  evidence,  the  Jury 
'Conld  have  reached  any  other  conclusion  than 
that  deceased  met  his  death  in  the  way  plain- 
tiff claimed  he  had. 

[2-4]  2.  In  view  of  plaintiffs  knowledge  of 
the  place  of  the  accident,  and  his  connection 
with  the  work  done  there,  "does  the  presump- 
tion of  freedom  from  contributory  negligence 
obtain"?  It  may  be  said  that  in  case  of 
death  that  presumption  always  obtains. 
Schsefer  v.  OonsoUdated  Ice  Co.,  ^8  Pa.  367, 
370,  86  Atl.  183.  If,  however,  appellant 
means,  does  the  fact  of  that  knowledge  con- 
<ausively  establish  contributory  negligence, 
then  we  answer  that,  as  that  was  the  only 
way  by  which  he  could  get  to  his  work,  he 
was  not  eontributorlly  negligent  in  taking 
that  way.  Fortney  v.  Breon,  245  Pa.  47,  91 
Atl.  926.  And  under  the  Bituminous  Mine 
Act  of  June  9,  1911,  P.  L.  756,  the  defense  of 
assumption  of  risk  Is  not  open  to  defendant. 
Valjago  V.'  Carnegie  Steel  Co.,  226  Pa.  614, 
75  Atl.  728 ;  Fegley  v.  Lycoming  Rubber  Co., 
-231  Pa.  446,  80  Atl.  870. 

[5,  B]  3.  When  plalntlft  declares  under  an 
Inapplicable  statute,  can  she  recover  under 
the  appUcaUe  one  after  the  statute  of  limi- 
tations has  ron,  and  without  even  amending 
her  declaration?  It  is  a  complete  answer  to 
this  objection  that  It  was  not  made  a  basis 
for  the  request  for  binding  Instructions.  The 
allegation  there  was  that  no  act  of  assembly 
Justified  a  recovery.  Moreover,  the  state- 
ment did  not  spedflcally  refer  to  any  act  of 
assembly,  and  defendant  did  not  ask  that  it 
be  made  more  spedflc.  Probably  this  was 
•due  to  the  fact  that  the  liability  of  defend- 
ant was  exactly  the  same  under  section  11 
of  the  Factory  Act  of  May  2,  1905,  P.  L.  852, 
in  reliance  upon  which  U  cKims  the  state- 
ment was  drawn,  and  under  article  8,  {  4, 
of  the  Bituminous  Mine  Act  of  June  9,  1911, 
P.  Li.  756,  to  which  the  language  used  was 
equally  applicable,  and  under  which  the  re- 
covery was  had.  The  former  act  provides 
that>— 

"AD  •  •  •  shafting  •  •  ,•  and  ma- 
diinery  of  every  description  shall  be  properly 
guarded." 

The  latter  act  provides  that — 

"All  machinery  in  and  abont  the  mines,  from 
which  any  accident  would  be  likely  to  occur, 
shall  be  properly  fenced  off  by  suitable  guard 
raiUng." 

Under  the  former  we  held.  In  Jones  v. 
American  Caramel  Co.,  225  Pa.  644,  74  Atl. 
■613,  that  neither  the  obviousness  of  the  dan- 
j^er,  nor  a  usage  of  the  business,  was  a  de- 
fense if  the  machinery  was  in  fact  left  un- 
guarded. In  Valjago  v.  Carnegie  Steel  Co. 
and  Fegley  v.  Lycoming  Rubber  Co.,  supra, 
we  held  that  assumption  of  risk  was  no  de- 


fense under  such  circumstances.    Those  de- 
cisions apply  as  well  under  the  act  of  1911 
as  under  the  act  of  1906. 
The  Judgment  is  affirmed. 


In  re  OWENS.     (No.  45/466.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  29, 
191&) 

1.  Insane  Pxbsonb  9=96— Rebidence. 

Although  alleged  lunatic  may  have  had  no 
fixed  purpose  to  remain  in  neighboring  state 
when  she  went  there,  her  continuons  residence 
for  four  years,  accompanied  by  statements  that 
it  was  her  permanent  home,  renders  it  impos- 
sible to  regard  her  as  a  resident  of  this  stats. 

2.  Insane  Pebsons  «=>8— Ltjnaot  Pxooxed- 

ING— JUBISnlOTION. 

Although  (Chancery  Court  may  possess  Ju- 
risdiction to  entertain  lunacy  proceedings  in 
case  of  nonresident  lunatic,  who  owns  proper- 
ty within  the  state,  that  jurisdiction  should  not 
be  exercised,  unless  some  unsurmountable  ob- 
stacle exists,  preventing  the  procedure  contem- 
plated by  2  Comp.  St  1910,  pp.  2781,  2783,  as 
to  appointment  of  guardians  for  resident  or 
nonresident  lunatic  by  orphans'  court 

8.  Receivebs    «=36— Ecsibtence    ov    Oiheb 

REXEDY— LUNACT  Pbocxeoinq. 
Where  legal  title  to  lunatic's  realty  in  this 
state  has  passed  to  another,  and  where  ber  per- 
scmalty  is  in  no  danger  of  loss  or  injury.  Chan- 
cery C!ourt  will  not  appoint  a  receiver,  who 
might  contest  validity  of  conveyance  in  the 
event  of  an  affirmative  return  of  lunacy;  there 
being  no  obstacle  to  lunacy  proceeding  in  ad- 
joining state  where  lunatic  resides. 

4.  Insane  Pebsons  ®=>61— Convetances— 
Vauditt. 
If  purchaser  purchased  in  good  faith  for  a 
fair  price,  without  knowledge  or  suspicion  of 
any  mental  incapacity  of  his  vendor,  his  title 
cannot  be  successfully  assailed. 

In  the  matter  of  Anna  M.  Owens,  alleged 
to  be  a  lunatic.    Proceeding  dismissed. 

Wilson  &  Carr,  of  Camden,  for  the  motion. 
S.  M.  Roberts,  of  Camden,  opposed. 

LEAMING,  V.  O.  October  2,  1918,  a  peti- 
tion was  presented  to  this  court,  alleging 
that  Anna  M.  Owens  had  become  so  far  de- 
prived of  her  reason  as  to  render  her  unable 
to  care  for  herself  or  her  property,  and  pray- 
ing for  the  appointment  of  a  commission  in 
the  nature  of  a  writ  de  lunatico  inquirendo. 
Pursuant  to  the  prayer  of  the  petition  com- 
missioners were  appointed,  and  the  writ  was 
ordered  Issued  on  that  day.  October  18,  1918, 
was  designated  by  the  commissioners  for  the 
hearing,  and  a  precept  was  delivered  to  the 
sheriff  for  that  purpose.  October  14,  1918, 
a  petition  was  presented  to  this  court,  signed 


«B»For  other  coses  see  same  topic  and  KEY-NUMBER  in  all  Key-NUBib«rea  DlgeeU  and  Indexes 


Digitized  by 


Google 


664 


106  ATLA.NTIC  RBPORTEE 


(N.J. 


by  the  atteg^d  Innatlc,  for  leave  to  file  a 
special  appearance  and  contest  tbe  Jurisdic- 
tion of  the  court.  On  that  day  an  order  was 
made  permitting,  sach  appearance,  staying 
the  inquisition,  and  fixing  November  11,  1918, 
for  hearing  under  the  special  appearance. 
Depositions  In  behalf  of  the  respective  par- 
ties were  ordered  taken  In  the  interim  for  nse 
at  the  hearing. 

The  petition  for  the  writ  de  lunatico  In- 
qulrendo  set  forth  that  the  aUeged  lunatic 
was  the  owner  of  certain  real  estate  In  this 
state,  and  also  of  some  personal  property, 
and  that  she  was  then  residing  temporarily 
with  her  daughter  In  Philadelphia,  Pa.,  but 
bad  no  property  In  that  state,  and  for  that 
reason  no  similar  proceedings  had  been  In- 
stituted in  Pennsylvania. 

The  petition  of  the  alleged  lunatic  seta 
forth  that  she  U  and  for  four  years  preced- 
ing has  been  a  resident  of  Philadelphia,  Pa., 
and  that  she  has  no  real  or  personal  estate 
In  New  Jersey;  that  the  real  estate  referred 
to  In  the  original  petition  was  sold  by  her  in 
September,  1918,  to  John  Q.  Bonner,  of 
Wilmington,  Del.,  for  a  full  consideration; 
that  the  deed  has  been  delivered  and  that 
the  purchaser  la  in  possession;  that  she  la 
not  Insane  and  is  capable  of  managing  her 
own  affairs. 

'  [1]  Th«  depositions  which  have  been  taken 
render  It  Impossible  to  regard  the  alleg^ 
lunatic  as  a  resident  of  this  state  at  this 
time.  About  four  years  ago  she  was  resid- 
ing with  her  son,  the  original  petitioner  here- 
in, at  Palmyra,  in  this  state.  At  that  time 
she  went  to  live  with  her  daughter  in  Phila- 
delphia, and  has  lived  there  continuously 
since  that  time.  During  that  period  she  has 
stated  to  cithers  that  that  was  her  permanent 
home.  It  may  well  be,  as  claimed,  that  when 
she  first  went  to  Philadelphia  she  had  In 
juind  no  fixed  purpose  to  remain  there,  and 
she  may  have  then  even  intended  to  return  to 
Palmyra;  hut  hw  continuous  residence  in 
Philadelphia  for  four  years,  accompanied  by 
ttAtements  during  that  period  that  it  was  her 
permanent  home,  renders  It  Impossible  to  find 
as  a  fact  that  she  is  now  a  resident  of  this 
state.  Nothing  in  the  testimony  Indicates 
that  during  much  of  the  period  referred  to 
the  alleged  lunatic  was  without  adequate 
mentality  to  determine  her  domicile. 

By  the  first  section  of  our  lunacy  act  (2 
<:!omp.  Stat.  p.  2781)  It  Is  provided  that  In 
cases  of  Idiocy  or  lunacy  found  in  proceed- 
ings de  lunatico  inqulrendo  the  Chanc^or 
shall  cause  a  certified  copy  of  the  proceed- 
ings to  be  transmitted  to  the  orphans'  court 
of  the  county  where  such  idiot  or  lunatic  may 
reside,  and  the  orphans'  court  shall  there- 
upon appoint  a  guardian.  This  section  was 
first  enacted  March  1,  1804  (Bloomfield.  117). 
Prior  to  that  time  guardians  in  lunacy  pro- 
ceedings were  appointed  by  the  Chancellor 
pursuant  to  the  act  of  1794  (Pat  i25)  in 
harmony  with  the  English  practice.    This  di- 


rection for  the  appointment  by  tlie  orphans' 
court  of  the  county  of  resld^ice  necessarily 
excluded  from  its  operation  cases  of  non- 
residents. Whether  the  Chancellor  possessed 
jurisdiction  In  cases  of  nonresidents  owning 
property  In  this  state  appears  to  have  been 
long  doubted.  In  the  absence  of  such  jariis- 
dlctlon  on  the  part  of  the  Chancellor  no 
means  existed  through  the  medium  of  lunacy 
proceedings  for  the  protection  of  property  in 
this  state  owned  by  a  lunatic  whose  domicile 
was  In  another  state,  since  the  finding  of  a 
commission  in  another  state  could  not  be 
effective  as  to  property  In  this  state  In  the 
absence  of  statutory  authority  for  that  par- 
pose.  See  In  re  Neally,  26  How.  Pr.  (N.  T.) 
402;  In  re  Perkins,  2  Johns.  Ch.  (N.  T.)  124. 
Legislation  of  that  nature  appears  to  have 
been  first  macted  in  this  state  in  1840.  P.  L. 
1840,  p.  27.  That  act,  the  provisions  of 
which  are  similar  to  the  provisions  of  the 
second  section  of  our  present  act  (2  Comp. 
Stat.  p.  2783),  provided  that,  when  a  person 
residing  out  of  this  state  should  be  dni; 
found  an  Idiot  or  lunatic  according  to  the 
laws  of  the  place  where  the  idiot  or  lunatic 
resided,  the  orphans'  court  of  the  county  hi 
this  state  in  which  any  property  of  such 
idiot  or  lunatic  should  be  found,  or  the  ordi- 
nary, on  production  of  an  exemplified  copy 
of  the  proceedings,  could  aiH>olnt  a  guardian. 

Together  these  two  sections  of  our  statnte 
provide  means  in  lunacy  proceedings  for  the 
appointment  of  guardians  by  our  orphans' 
court  for  resident  lunatics  and  for  nonresi- 
dent lunatics  having  property  in  this  state; 
the  former  by  proceedings  Initiated  In  tliis 
state,  the  latter  by  proceedings  Initiated  io 
the  state  of  the  residence  of  the  lunatic. 

In  re  Devausney,  52  N.  J.  Bq.  502,  28  Afi. 
450,  Vice  Chancellor  Green  reached  the  con- 
clusion that,  notwithstanding  this  legislation, 
the  Qiancellor  still  has  Jurisdiction  to  enter- 
tain lunacy  proceedings  In  cases  of  non- 
resident lunatics  owning  property  in  this 
state,  but  says  in  the  reported  case  (52  N.  J. 
£q.  at  page  508,  28  Atl.  461): 

"In  my  judgment,  these  [statutory]  proTisJons 
are  so  fuU,  and  the  procedure  so  simple,  that 
recourse  should  be  had  thereto  unless  there  an 
insarmountable  reasons  for  not  doing  so." 

[2]  In  appropriate  recognition  of  the  con- 
clusions reached  in  Re  Devausney,  it  most 
now  be  held  that,  although  this  court  may 
possess  Jurisdiction  to  entertain  proceedioga 
in  lunacy  in  cases  of  nonresident  lunatics  wbo       ' 
own  pr(H)erty  in  this  state,  that  Jurisdiction 
should  not  be  exercised  unless  some  Insur- 
mountable obstacle  exists  which  prevents  tbe       . 
procedure  contemplated  by  our  statute.   That 
procedure  is:    In  cases  of  nonresident  Inna- 
tics  the  primary  proceedings  shall  be  taken 
In  the  state  of  domicile  and  ancillary  letters       , 
of  guardianship  issued  thereon  In  this  state 
If  the  lunatic  owns  property  here;   primary 
proceedings  shall  be  taken  here  only  in  caiet 
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of  residents,  and  letters  of  guardianship  is- 
sued by  the  orphans'  court  of  the  county  of 
such  residence. 

In  the  present  case  It  appears  from  the 
depositions  whlcb  hare  been  taken  that  a 
conveyance  of  "the  real  estate  of  the  alleged 
lunatic  was  made  by  her  to  one  Bonner  under 
date  of  September  30,  1918,  shortly  prior  to 
the  filing  of  the  petition  herein.  The  pur- 
chase was  made  foy  Bonner  through  a  real 
estate  agent,  with  whom  the  property  had 
been  listed  for  sale  for  a  considerable  time. 
This  agent  has  testified  that,  the  sale  was 
bona  fide  and  for  a  fair  price.  Other  testi- 
mony is  to  the  effect  that  the  price  was  low. 
Although  the  agreement  of  sale  and  date  of 
the  deed  was  prior  to  the  Institution  of  these 
proceedings,  the  erldence  discloses  ttiat  the 
niMiey  was  probably  paid  and  the  deed  de- 
livered after  these  proceedings  were  begun. 
The  proceeds  of  the  sale  are  now  on  deposit 
In  a  bank  in  Philadelphia.  Whether  the  pnr- 
cliaser  Imew,  or  had  any  reason  to  know,  that 
the  mental  capacity  of  his  vendor  was  ques- 
tioued,  does  not  appear. 

[3,  4]  The  situation  thus  pre^nted  is  that 
the  legal  title  to  the  real  estate  of  the  alleged 
lunatic  has  passed  from  her  to  another  per- 
son. If  he  has  purchased  in  good  faith  for 
a  fair  price,  without  knowledge  or  suspicion 
of  any  mental  incapacity  of  his  vendor,  his 
title  cannot  be  successfully  assailed.  Mat- 
thiessen  &  Welchers  Befluing  Co.  v.  McMa- 
hon's  Adm'r,  38  N.  J.  Law,  536.  Obviously 
this  court  cannot  at  this  time  determine  the 
-validity  of  that  conveyance  in  a  proceeding 
In  wttlch  the  porchaser  is  not  a  party.  The 
personal  projwrty  referred  to  in  the  petition 
is  of  little  value,  and  is  in  the  possession  of 
the  original  petitioner  herein,  and  is  not  in 
danger  of  loss  or  injury.  It  follow?  that  in- 
jusmudi  as  the  nonresldence  of  the  alleged 
lunatic  prevents  the  appointment  of  a  guard- 
ian in  this  proceeding  by  the  orphans'  court 
pursuant  to  the  direction  of  our  statute  and 
the  alleged  lunatic  resides  in  a  Jurisdiction 
adjacent  to  this  state,  and  no  obstacle  exists 
to  prevent  lunacy  proceedings  there,  the  only 
possible  Impelling  purpose  of  retaining  the 
present  proceeding  appears  to  be  for  tlie 
future  appointment  by  this  court  of  a  re- 
ceiver or  committee  in  the  nature  of  a  guard- 
ian, in  the  event  of  an  affirmative  return  of 
lunacy,  to  the  end  that  such  receiver  or  com- 
mittee might,  if  so  advised,  file  a  bill  to  con- 
test the  validity  of  the  conveyance. 

I  am  convinced  that  the  retention  of  the 
present  proceedings  for  the  purpose  suggested 
cannot  find  adequate  Justiflcatlon.  No  ob- 
stacle to  the  statutory  procedure  exists.  In- 
deed, convenience  may  be  substantially  con- 
Berved  by  pr<)ceedings  In  the  Jurisdiction  of 
domicile  of  the  alleged  lunatic,  where  her 
witnesses  reside,  and  especially  in  view  of 
her  enfeebled  condition  of  health.  Should 
lunacy  be  there  found,  a  guardicm  can  be 


easily  appointed  here,  purBoant  to'  the  provi- 
sions of  our  statute.  Should  such  guardian 
seek  to  contest  the  vaUdlty  of  the  conveyance, 
his  power  to  do  so  will  be  without  question, 
and  in  the  meantime  the  consideration  of  that 
sale,  now  on  deposit  in  a  bank  in  Philadel- 
phia, can  be  preserved  by  the  guardian  of 
the  state  of  domicile.  In  Be  Dey,  9  N.  3. 
Eq.  ISl,  Chancellor  Williamson,  commenting 
on  the  exercise  of  equitable  powers  in  cases 
of  this  nature,  says: 

"But  I  can  find  no  precedent  for  convertiug 
the  petition  [petition  for  a  commission  in  the 
nature  of  a  writ  de  lunatico  inqulrendo]  into  a 
bill  in  cltancery,  making  a  case  against  third 
persons,  and  in  this  way  invoking  the  action  Of 
the  court  upon  matters  invotving  the  rights  of 
others  not  parties  to  the  proceeiSn^.  I  am 
not  willing  to  approve  this  practice,  unless  it 
can  be  shown  that  It  has  received  the  deliberate 
sanction  of  the  court,  and  on  that  account  should 
be  considered  settled." 

No  costs  should  be  taxed  against  either 
party. 


HITCHCOCK  V.  AMERICAN  PIPE  &  CON- 
STRUCTION CO.    (No.  45/174.) 

(Court  of  Chancery  of  New  Jersey.    Nov.  15, 
1918.) 

(Svllabut  by  the  Court.) 

1.  CoBPOBATioNS    ®=»553(3)— "Issolvenct"— • 
Statute— Receivkb. 

A  bill  filed  in  a  federal  district  court,  al- 
leging that  a  corporation  was  in  such  financial 
condition  as  that  it  could  not  meet  its  maturing 
obligations  as  they  matured,  and  that,  if  credi- 
tors were  permitted  to  resort  to  Itgal  process, 
the  business  Would  be  immediately  discontinued 
and  the  assets  of  the  defendant  sacrificed,  show- 
ed a  condition  of  "Insolvency"  within  the  mean- 
ing of  section  65  of  an  Act  Concerning  Corpo- 
rations (2  Comp.  St.  1910,  p.  1640,  as  amended 
by  P.  L.  1912,  p.  535)  which  would  justify  an 
adjudication  of  insolvency  and  the  appointment 
of  a  receiver  by  this  court. 

[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insolven- 
cy.] 

2.  COBPORATIONS      «=»S53(3)  —  INBOLVENCT — 

Statute  —  Evidence  —  "Satett  to  Public 
AND  Advantage  to  Stockholdebs." 
Proofs  showing  that  the  business  of  a  com- 
pany has  been  conducted  in  such  a  manner  as 
that  it  has  been  obliged  to  resort  to  a  morato- 
rium to  protect  its  a^Kts;  that  the  manage- 
ment of  its  affairs  has  been  for  nine  months 
under  the  management  of  a  receiver  in  a  foreign 
court;  that  its  stock  had  declined  from  90  in 
1912  to  5  in  1917,  that  no  dividends  had  been 
declared  since  1914 ;  and  that  its  working  capi- 
tal was  almost  '  exhausted— disclosed  that  the 
business  had  been  conducted  at  great  loss,  and 
greats  prejudicial  to  the  interests  of  its  stock- 
holders, so  that  its  business  could  not  be  con- 
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ducted  with  safety  to  the  pnblic  and  advantage 
to  the  stockholder!  within  the  meaning  of  sec- 
tion 65  of  the  Corporation  Act  (2  Comp.  St. 
1910,  p.  1640)  as  amended  P.  £•.  1012,  p.  635. 

8.  CORPOBATIONS     «=»663(1)  —  Ihbolvknoy — 

FKAT7D   OB  MiSMANAOEUBNt. 

To  bring  a  case  within  the  language  of 
Corporation  Act,  §  65  (2  Comp.  St  1910,  p. 
1640),  as  amended  (P.  U  1912,  p.  535),  thei« 
need  not  appear  that  there  has  been  either  fraud 
or  mismanagement. 

4.  OoBPORATioNB  ^»663(1)  —  SusFEnsion  of 
Business— Rkceivebsbip. 
The  effect  of  a  decree  of  the  United  States 
District  Court  being  to  talie  from  the  corpora- 
tion all  of  its  assets  and  to  remove  from  the 
stockholders  the  power  to  manage  its  affairs 
through  its  directors  without  in  any  wise  affect- 
ing the  corporate  liabilities,  there  was  a  com- 
plete suspension  of  business. 

6.  COBPOBATIONS  «=»653(1)— CONBENT  TO  AP- 
POINTMENT or  Receiver— Action  of  Otfi- 

CEBS  AND   DlRECTOBS — STATUTE. 

When  directors  and  officers  of  a  corporation 
appear  in  a  foreign  district  court  and  consent 
to  the  appointment  of  a  receiver  and  to  the 
transfer  by  the  corporation  to  the  receiver  of  its 
assets,  they  violate  the  provisions  of  section  64 
of  the  Act  Concerning  Corporations  (2  Comp. 
St.  1910,  p.  1638). 

6b  CoBPOBATioNS  «=>567(3)—Pbocedure— No- 
tice TO  CKEDITORB  AND  STOCKHOLDEBB. 
The  judicial  policy  of  this  state  in  insolven- 
cy proceedings  requires  that,  before  any  act  is 
done  which  will  affect  the  interest  of  creditors 
and  stockholders,  they  should  have  notice,  which 
policy  is  opposed  by  the  practice  in  the  federal 
courts  of  directing  receivers  to  perform  acts 
affecting  interests  of  creditors  and  stockholders 
without  notice  to  them. 

7.  COBPORATIONS  «=»553(1)— Manaoeubniv- 
PouoT— Appointment  of  Receiver. 

The  policy  of  this  state  requires  that  a  cor- 
poration incoriwrated  under  its  law  should  be 
managed  by  a  board  of  directors  and  officers 
responsible  for  the  performance  of  their  trust 
and  subject  to  certain  statutory  obligations, 
which  policy  is  opposed  by  acts  which  result  in 
the  management  of  the  corporate  affairs  being 
taken  over  by  a  receiver  appointed  by  a  court 
of  a  foreign  jurisdiction,  over  whom  our  statute 
and  policy  cannot  extend,  and  over  whom  the 
courts  of  this  state  have  no  control. 

8.  Cobpobations  ^=>553(1)  —  Insolvenot  — 
Appointment  of  Receiver— Statute. 

Where  it  appears  that  a  corporation  is  In- 
solvent or  that  its  business  is  being  conducted 
at  great  loss  and  greatly  prejudicial  to  the  in- 
terests of  its  creditors  and  stockholders,  and 
that  its  assets  have  been  for  some  time  in  the 
control  of  a  receiver  appointed  by  a  foreign 
district  court,  this  court  will  appoint  a  receiver 
under  the  statute. 

9.  Cobpobations  ^=>556  —  Appointment  or 
Receiver  —  Repbesentative  Action  bt 
Stockboldeb— Trust. 

A  stockholder,  intervening  in  the  federal  dis- 
trict court  for  the  purpose  of  questioning  the 


jurisdiction  of  that  court  in  an  action  brought 
by  a  stockholder  against  the  corporation  for 
the  appointment  of  a  receiver,  in  which  action 
the  corporation  has  appeared  and  consented  to 
the  appointment,  does  so  in  the  corporate  right, 
and  is  with  respect  to  such  right  a  trustee  for 
the  creditors  and  stockholders  and  for  the  cor- 
poration. 

10.  CoBPORATioira  «=>365<1)  —  RBcnviatsBip 
Proceedings— Contest— BxPENSB  fob  Iji- 
OAi.  Services— Equity. 

Whether  the  expense  for  legal  services  in- 
curred by  the  stockholder  in  such  an  action 
should  be  borne  by  the  corporation  or  not  is  one 
purely  of  equity,  and  to  be  determined  by  what 
ought  to  be  done  in  fairness  and  equity. 

11.  Corporations  ®=»666(1)— Reckiversei]^- 
Contest— Leqai.  Bxfsnbbs. 

Success  or  failure  of  the  soit  or  defense 
brought  or  made  by  a  stockholder  is  not  deter- 
minative as  to  whether  the  corporation  should 
bear  the  expense. 

12.  CORPOBATIONS  ®=»565(1)— Receivbbsbxp — 
Defense— Expense. 

Where  the  suit  or  defense  is  one  which  ought 
to  have  been  brought  or  made,  whether  saccesa- 
ful  or  not,  it  is  fair  that  the  corporation  sbonld 
bear  the  expense. 

13.  Judgment  ^=s>820(2)  —  AppoiNTiCEirr  of 
Receiveb  by  Fedebai.  Coubt  —  Effect  in 
State  Coubt. 

The  District  Court  in  Pennsylvania  had  no 
jurisdiction  to  appoint  a  general  receiver  of  the 
New  Jersey  corporation  upon  a  bill  filed  by  a 
stockholder  and  the  determinaticm  of  that  court 
and  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  to  the  contrary  is,  under  the  circum- 
stances of  this  case,  not  binding  upon  this  court. 

14.  Cobpobations  «=3565(1)— Rbceivebship— 

INTEBVENTION  BY  STOOKHOLDEB— LtEOAI.  Kx- 
PENSEB. 

The  elements  which  enter  into  the  amount 
of  compensation  of  counsel  considered,  and  com- 
pensation fixed  for  services  rendered  in  the 
Pennsylvania  litigation,  and  also  for  services 
rendered  as  counsel  for  complainant,  who  se- 
cured the  appointment  of  a  recover  in  this  court. 

"To  be  officially  reported." 

Bill  by  Carles  A.  Hitchcock  against  the 
American  Pipe  &  Construction  Company,  in 
which  a  receiver  for  defendant  company  was 
appointed,  and  was  thereafter  directed  to 
transfer  to  cotx>oration  his  rights  in  or  over 
its  property,  and  before  order-  made,  com- 
plainant's claim  against  recover  for  I^al 
services  was  rejected  and  complainant  ap- 
peals. Gompensatlcni  allowed  complainant  In 
a  certain  sum  and  costs,  with  direction. 

Runyon  ft  Antenrietb,  of  Jersey  Cltj 
(Henry  W.  Runyon,  of  Jersey  City,  of  coun- 
sel), and  Horace  L.  CSieyney,  of  New  Tork 
City,  for  appellant 

Collins  ft  Corbln,  o£  Jera^  Caty  (6Ub«t 
Collins,    of   Jersey   City,   of   counsel),  and 
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muidfl  B.   Bracken,   of   Pbiladelptala,  for 
■HwUee. 

LANE,  v.  O.  The  claim  of  the  appeiUants, 
nemberg  of  the  bar,  Is  for  legal  services 
raidered  to  complainant  Hltdicock  under 
the  following  clrcumatances: 

Defendant.  American  Pipe  and  Construc- 
tion Company,  is  a  corporation  of  this  state. 
On  Septenri>er  1»,  IdlT,  a  blU  in  equity  wag 
filed  In  the  United  States  District  Court 
for  the  Kastem  District  of  Pennsylvania  by 
two  stockholders  of  the  corporation  against 
the  corporation.  The  bill  alleged  that  the 
corporation  was  In  financial  diificnltles,  and 
that  If  creditors  should  be  permitted  to 
resort  to  legal  process  the  result  would  be 
the  immediate  discontinuance  of  the  busi- 
ness of  defendant  and  the  sacrifice  of  Its 
assets,  but  that  if  the  assets  were  properly 
conserved  And  administered  for  its  credi- 
tors and  stockholders  under  the  direction  of 
the  court  much  of  its  property  could  be  saved. 
It  prayed  for  the  appolntmait  of  a  receiver, 
with  power  to  operate  and  carry  on  the  busi- 
ness, and  for  an  injunction,  enjoining  de- 
fendant and  all  other  persons  from  inter- 
fering with,  transferring,  selling,  or  dis- 
posing of  any  of  its  property,  and  for  "other 
relief."  On  September  22d  an  answer  was 
filed  by  the  corporation,  admitting  the  allega- 
tions in  the  bill.  On  the  same  day,  the  Dis- 
trict Court  ordered,  adjudged,  and  decreed 
that  Robert  Wetherlll,  the  president  of  the 
corpwatlon,  be  appointed  receiver  of  the 
defendant  and  of  Its  property.  He  was  given 
permission  to  operate  the  business,  and  all 
other  persons  were  directed  to  turn  over  to 
him  its  property,  and  were  enjoined  from  In- 
terfering, transferring,  selling,  or  assigning 
any  of  Ita  property.  On  October  22d  tbe 
appointment  was  made  permanent  So  far 
as  appears  from  the  record  no  notice  what- 
ever was  given  to  any  person  exc^t  d&- 
foidant,  which  appeared  and  consented  to 
all  of  the  proceedings.  On  October  31,  1917, 
complainant,  Hitchcock,  a  stockholder  of  the 
corporation  (holding  legal  title  In  trust  for 
another)  intervened  in  the  federal  court  for 
the  purpose  of  questioning  Its  Jurisdiction. 
After  hearing,  on  or  about  December  17th, 
tbe  District  Court  refused  to  disturb  Us  de- 
cree. Appeal  was  taken  to  tbe  Circuit  Court 
of  Appeals,  and  that  court  on  March  29, 
1918,  affirmed  the  determination  of  the  Dis- 
trict Court.  249  Fed.  23,  161  C.  C.  A.  83. 
Application  was  made  to  the  United  States 
Sapreme  Court  for  a  writ  of  certiorari,  which 
writ  was  granted,  and  tbe  case  is  now  in  the 
Supreme  Court  undetermined.  247  U.  S.  516^ 
38  Sup.  Ct  683,  02  L.  £d.  1214. 

The  grounds  upon  which  tbe  Jurisdiction 
of  the  District  Court  was  attacked  were 
that  that  court  bad  no  power  (at  least  In 
tbe  absence  of  statute)  at  tbe  instance  of  a 
stockboldw,  to  ainmlbt  a  general  receiver 
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of  a  corporation  foreign  to  the  district  in 
which  tbe  court  was  sitting,  for  the  reason 
that  such  action  would  be  an  unwarranted 
interference  with  Its  Internal  aftalrs,  and 
that  the  court  was  without  power  to  appoint 
a  receiver  of  a  corporatl<m  where  no  other 
qpedfic  relief  was  prayed  for. 

Complainant  on  Octobor  19tb  filed  a  bill 
in  the  United  States  District  Court  for  the 
District  of  New  Jersey,  praying  for  an  ad- 
judication of  insolvency  and  the  appoint- 
ment of  a  receiver  under  tbe  provisions  of 
section  66,  etc.,  of  an  Act  Concerning  Cor- 
porations, Revision  of  1886,  2  Comp.  St.  of 
N.  J.  page  1640.  An  order  to  show  cause  bad 
beoi  allowed  but  no  final  determlnatlMi 
reached  by  the  court.  In  June,  1818,  com- 
plainant filed  a  bill  in  this  court  praying  for 
an  adjudication  of  insolvency  and  tbe  ap- 
pointment of  a  receiver  under  tbe  statute; 
an  order  to  show  cause  was  allowed;  tbe 
matter  came  on  for  hearing  before  me,  and 
on  July  2d  I  banded  down  my  conclusions, 
which  resulted  in  the  appointment  of  a 
receive.  An  order  was  made  under  tbe 
provl8i<ms  of  section  75  of  tbe  statute,  di- 
recting creditors  to  bring  In  their  claims. 
Representation  was  then  made  that  de- 
fendant's business  was  In  such  shape  as 
that  the  federal  court  of  Pennaylvanla  mlgbt 
properly  discharge  Its  receiver,  and  that 
counsel  Intended  to  make  application  to  this 
court  for  a  disdiarge  of  the  receiver  here 
appointed  under  the  provisions  of  section 
69  of  tbe  act  Proceedings  were  taken  in  tbe 
federal  court,  wbl'cb  resulted  in  that  court 
authorizing  the  disdiarge  of  tbe  receiver, 
whereupon  proceedings  were  taken  in  this 
court  under  the  provisions  of  section  68, 
whldi  resulted  in  an  adjudication  that  the 
debts  of  the  corporation  bad  beat  paid  or 
provided  for,  and  that  there  remained  suffi- 
cient capital  to  enable  it  to  resume  Its  busi- 
ness, and  tbe  receiver  was  directed  to  trans- 
fer to  the  corporation  any  rights  which  he 
mlgbt  have  in  or  over  its  property.  This  ad- 
judication was  made  after  an  lnd^;>endent 
examination  of  the  situation  by  this  court, 
uninfluoioed  by  the  determination  of  the 
federal  District  Court  Before  tbe  order  was 
made  under  the  provisions  of  tbe  sixty-ninth 
section  the  present  claimants  presented  their 
claim  to  the  receiver  for  services  rendered  to 
complainant  in  the  federal  District  Court, 
both  of  Pennsylvania  and  ^'ew  Jersey,  which 
claim,  at  my  suggestion,  in  order  to  save 
time,  was  disallowed  by  the  receiver,  and  an 
appeal  immediately  taken  by  claimants.  To 
secure  payment  of  whatever  amount  might 
be  allowed  by  the  court  upon  a  conaidera- 
tlon  of  the  appeal,  and  also  to  secure  tbe 
payment  of  such  counsel  fees  as  this  court 
might  allow  counsel  for  ccmiplalnant  for 
services  rendered  in  this  court,  tbe  corpora- 
tion deposited  collateral  with  the  receiver 
as  trustee.' 
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The  Insistence  of  claimants  Is  that  through- 
out the  proceedings  In  Pennsylvania  com- 
plainant acted  In  the  right  of  the  corpora- 
tion, that  legal  services  which  were  rendered 
to  htm  were  In  effect  rmdered  to  the  corpora- 
tion, and  that  either  counsel  have  a  direct 
claim  upon  the  corporation  for  compensa- 
tion for  such  legal  services,  or  complainant 
Hitchcock  has  a  claim  whldi  would  Include 
disbursements  made  and  incurred  by  him 
for  the  legal  services.  Whichever  way  It 
is  put  the  question  to  be  determined  is 
whether  the  corporation  Is  liable  for  the 
value  of  legal  services  rendered  In  the  P«in- 
sylvanla  litigation  to  complainant,  Hitch- 
cock. If  there  Is  any  question  of  procedure 
or  as  to  by  whom  the  claim  should  be  pre- 
sented, orders  may  be  taken  so  that  the 
meritorious  question  may  be  properly  pre- 
sented. No  such  question  was  raised  by  de- 
fendant, and  it  has  been  assumed  that  the 
meritorious  question  was  properly  before 
the  court.  In  this  case  I  ignore  the  fact 
that  complainant  Hitchcock  Is  a  dry  trustee, 
and  that  counsel  have  no  claim  against  him 
for  compensation.  He  acted  merely  for  con- 
venience. The  real  beneflclal  owner  of  the 
stock  is  the  mother  of  one  of  counsel  (Mr. 
Cheyney),  and  although  counsel  may  not 
have  Intended  to  charge  her  If  unsuccess- 
ful, yet  this  does  not  dispose  of  the  matter, 
for,  as  I  will  hereafter  point  out,  the  ques- 
tion as  to  whether  the  corporation  should 
compensate  counsel  is  one  purely  of  equity. 
That  counsel  did  not  Intend  to  charge  a 
client  if  unsuccessful  in  a  suit  of  this  kind 
Is  of  the  utmost  Importance.  It  makes  It 
Incumbent  upon  the  court  to  fully  investi- 
gate to  determine  If  the  suit  be  of  the 
nature  commonly  known  as  strike  suits. 
And  the  caution  with  which  this  court  pro- 
ceeds in  actions  where  there  Is  suspicion 
that  the  stockholder  Is  not  acting  in  the  real 
interest  of  the  corporation  is  Illustrated  by 
General  Investment  Co.  v.  Bethlehem  Steel 
Co.,  88  N.  J.  Eq.  237,  102  Atl.  252.  In  that 
case  an  appeal  was  taken  to  the  Court  of 
Krrors  and  Appeals.  An  application  for  a 
stay  of  the  order  of  this  court  dissolving 
the  temporary  restraint  was  made.  It  was 
denied.  The  appeal  was  then,  I  understand, 
abandoned.  For  reasons  which  are  appar^ 
ent  I  think  from  what  I  shall  hereafter  state 
this  case  is  not  within  that  class. 

[1-3]  In  reaching  a  determination  It  Is 
useful  to  consider  the  reasons  which  actu- 
ated the  court  in  proceeding  under  the  stat- 
ute to  app<rfnt  a  receiver.  They  will  be  found 
embodied  in  written  conclusions  filed,  not 
reported  (and  which  will  not  be  reported  be- 
cause of  their  length).  The  court  held  that: 
First,  the  bill  filed  in  the  District  Court, 
alleging  that  the  corporation  was  in  such 
financial  condition  as  that  It  could  not  meet 
its  maturing  obligations  as  they  matured, 
and  that  if  creditors  were  permitted  to  re- 


sort to  legal  process  the  business  would  be 
Immediately  discontinued  and  the  assets  of 
the  defendant  sacrificed,  showed  a  condition 
of  Insolvency  within  the)  meaning  of  our 
statute  (Empire  State  Trust  Co.  v.  Trustees 
of  WilUam  F.  Fisher  &  Co.,  87  N.  J.  Eq.  602, 
60  AtL  940,  3  Ann.  Cas.  393;  Wright  v. 
American  Finance  &  Securities  Co.,  81  N.  J. 
Bq.  415,  93  Atl.  862 ;  Id.  85  N.  J.  Eq.  181,  96 
AtL  387;  Relnhardt  v.  Inter-State  Tel.  Co., 
71  N.  J.  Eq.  70,  63  AtL  1097;  Catlin  v. 
Vlchachl  Mln.  Co..  73  N.  3.  Eq.  286,  67  Ati. 
191)  which  would  justify  an  adjudlcatioa 
of  Insolvency  and  the  appointment  of  a  re- 
ceiver; second,  the  bill  in  the  District  Court 
and  the  proofs  before  this  court,  showln); 
that  the  business  of  the  company  had  beea 
conducted  in  such  a  manner  as  that  it  had 
been  obliged  to  resort  to  a  moratorium  tg 
protect  Its  assets,  that  the  management  of  its 
affairs  had  been  for  nine  months  la  the  hands 
of  a  receiver  of  a  foreign  court,  that  Itx 
stock  bad  declined  on  the  market  from  90 
in  1912  to  5  in  1917;  that  no  dividends  bad 
been  declared  since  1914,  and  that  its  worl:- 
Ing  capital  was  almoat  exhausted,  dis- 
closed that  the  business  of  the  company  had 
been  conducted  at  great  loss,  and  greatly 
prejudicial  to  the  Interest  of  Its  stockholders, 
so  that  Its  business  could  not  be  conducted 
with  safety  to  the  public  and  advantage  to 
the  stockhtdders  within  the  meaning  of  sec- 
tion 65  of  an  Act  Concerning  Corpwatlons, 
as  amended  P.  V.  1912,  p.  535;  third,  to 
bring  a  case  within  the  language  of  section 
66  as  amended  It  need  not  appear  that 
there  has  been  either  fraud  or  mlsmana^se- 
ment ;  fourth,  the  effect  of  the  decree  of  the 
District  Court  being  to  take  from  the  corpora- 
tion all  of  its  assets  and  to  remove  from 
its  stockholders  the  power  to  manage  its 
affairs  through  directors  without  In  any 
wise  affecting  the  corporate  liabilities,  there 
was  a  complete  suspension  of  business 
(Attention  was  drawn  to  the  disttnctlcm  be- 
tween the  position  occupied  by  the  receiver 
acting  under  the  order  of  the  District  Court 
and  the  position  which  would  be  occupied  by 
a  receiver  appointed  under  the  statute  of 
this  state.  Under  the  statute,  Che  receiver 
represents  the  corporation  and  its  creditors 
and  stockholders;  he  exercises  all  of  tlie 
privileges  and  franchises  of  the  corporation; 
has  title  to  all  of  Its  property;  Ijecomes,  to 
all  Intents  and  purposes,  the  corporation 
plus.  The  recover  appointed  by  the  District 
Court  does  not  stand  in  the  same  position: 
he  has,  at  most,  custody  and  control  over 
assets  of  which  the  corporation,  as  an  entity, 
has  been  derived;  he  has  no  title  nnless 
title  has  been  conferred  upon  him  by  the  co^ 
porate  act.  The  corporation  as  mA  re- 
mains liable  for  all  liabilities  whatever  tlie 
outcome  of  the  litigation  may  be.  Payments 
through  the  receivership  reduce  them  only 
pro  tanto);    fifth,  when  the  directors  and 
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offloers  ot  the  coitipaiir  appeared  in  the  Dl»- 
trlr-t  Court  and  consented  to  the  appoint- 
ment of  a  receiver  and  tilie  transfer  by  the 
corporation  to  the  receiver  of  its  assets,  they 
deliberately  violated  the  provisions  of  sections 
63  and  64  of  an  Act  Concerning  Corpora- 
tions (2  Comp.  St  N.  J.  p.  1688). 

ri-l]  In  response  to  the  plea  of  defendant 
that  this  conrt  should  not  appoint  a  receiver, 
I  said: 

"Our  legislation  requires  that,  upon  the  hap- 
pening of  insolvency,  the  directors  and  officers 
shall  be  under  certain  disabilities  and  certain 
obligations,  and  the  assets  shall  be  dealt  with 
in  a  certain  iray  and  distributed  in  a  certain 
manner.  The  method  of  judicial  procedure  in 
this  court  and  in  the  federal  courts  is  essentially 
different  Our  judicial  policy  requires  that  be- 
fore any  act  is  done  which  will  aJSect  the  inter- 
ests of  creditors  and  stockholders,  the  creditors 
and  stockholders  should  have  notice.  There  are 
certain  statutory  powers  which  are  vested  in 
the  receiver,  and  which  he  may  exercise  without 
the  sanction  of  the  court-  and  for  the  perform- 
ance of  -wUeh  he  is  answerable  to  creditors  and 
stockholders  as  any  other  trustee.  Indeed,  it 
has  often  been  remarked  by  Vice  Chancdlor 
Garrison  from  the  bench  that  an  order  permit- 
ing  a  receiver  to  perform  a  certain  act  without 
notice  to  creditors  and  stockholders  is  as  to 
them  as  if  it  had  never  been  made;  that  it 
afforded  no  protection  whatever  to  the  receiver. 
The  federal  courts  have  adopted  the  practice  of 
authorinng  the  receiver  to  perform  acts,  part 
with  property,  borrow  money,  and  pay  out  mon- 
ey without  notice  to  other  than  the  defendant 
corporation  or  its  representative,  or,  in  sMne 
instances,  to  committees  which  have  been  per- 
mitted to  intervene  on  behalf  of  creditors  and 
stockholders.  It  seems  to  have  been  considered 
in  the  federal  courts  that  the  corporation  repre- 
sents the  creditors  and  stockholders.  As  a  mat- 
ter of  technical  law  it  may;  but  where,  as  in 
this  case,  as  it  conceded,  and  in  most  cases  of 
similar  nature,  the  application  for  the  appoint- 
ment of  a  receiver  is  made  with  the  acquiescence, 
if  not  at  the  instance,  of  the  directors  and  offi- 
cers, it  seems  to  me  tliat  in  no  true  sense  can  the 
corporation  be  said  to  represent  its  creditors 
and  stockholders.  It  may  be  said  that  an  act 
of  the  receiver  in  the  federal  courts,  even  if 
approved  by  the  conrt  prior  to  its  taking  place, 
is  still  open  to  attack  by  creditors  or  stockhold- 
ers upon  the  passing  of  the  final  accounts,  or  at 
some  other  time.  The  creditor  and  stockholder 
in  such  event  is  not  only  under  the  necessity  of 
attacking  an  act  of  the  receiver,  but  of  an  act 
approved  by  the  court  Whatever  may  he  the 
actual  merits  of  the  two  sytems,  our  policy  is 
clearly  indicated  by  our  legislation  and  our  ad- 
judicated cases.  Again,  it  is  the  policy  of  our 
law  that  a  business  incorporated  under  the  law 
of  this  state  should  be  managed  by  a  board  of 
directors  and  officers.  Tbeae  officers  and  direc- 
tors are  respomrible  for  tlie  performance  of  their 
trust,  and  are  subject  to  certain  statutory  obli- 
gations. In  the  instant  case,  the  officers  and 
directors  have  completely  abdicated  their  func- 
tions, and  the  business  of  the  corporation  has 
been,  since  September,  1917,  managed  and  con- 
trolled by  an  officer,  over  whom  our  statute  and 
policy  cannot  extend,  and  over  whom  the  courts 
of  this  state  have  no  control,  no  matter  to  wiiat 


extent  his  acts  may  affect  the  internal  affairs 
of  the  corporation. 

"Whether  this  company  should,  under  the  con- 
ditions existing  in  September,  1917,  and  now 
existing,  be  permitted  to  resume  its  business  and 
continue  its  operations,  has  l>ecome  a  matter 
for  determination  by  the  courts  of  this  state, 
governed  by  the  policy  of  this  state. 

"The  reasons  which  actuate  me  in,  at  this 
time,  appointing  a  receiver  are  tliat  the  cor- 
poration being  enjoined  from  exercising  its  privi- 
leges and  franchises,  it  is  contemplated  by  the 
Legislature  that  there  should  be  in  the  place  and 
stead  of  the  corporation  a  statutory  officer  ap- 
pointed by  the  court  with  power  to  exercise 
such  privileges  and  franchises,  and  charged  with 
the  duty  of  protecting  creditors  and  stockhold- 
ers, and  of  enforcing  in  their  'interest  and  in 
the  interest  of  tiie  public  the  provisions  of  the 
statute  under  wliieh  the  company  was  incorpo- 
rated. There  are,  or  may  be,  assets  within  this 
jurisdiction  or  other  jurisdictions,  over  which 
the  receiver  in  the  federal  court  cannot  obtain 
controL  Plans  of  reorganization  may  be  pro- 
posed which  should  l>e  subject  to  the  scrutiny 
of  the  receiver  and  of  this  conrt  The  jurisdic- 
tion of  the  federal  court  is,  as  indicated  by  the 
allowance  of  a  writ  of  certiorari  by  the  Su- 
preme Court  of  the  United  States,  at  least  argu- 
able, and  it  may,  at  any  time,  be  necessary  for 
a  receiver  here  appointed  to  intervene.  The 
jurisdiction  of  the  federal  court  resting  primari- 
ly upon  consent  the  affairs  of  the  corporation 
cannot  in  many  instances,  there  be  administered 
with  any  effect  without  the  consent,  and  in  some, 
instances  the  affirmative  act  of  the  corporation, 
and  the  moment  the  disabling  decree  is  made, 
the  corporation  is  deprived  of  its  power  to  act 
in  any  respect  whatsoever  without  the  approval 
of  this  court  It  will  be  necessary  in  the  ad- 
ministration of  the  affairs  in  Pennsylvania  thai 
the  corporation  be  represented  by  some  one  em- 
powered to  act  for  it  It  may  be  that  under 
the  statute  this  court  can  neither  permit  the 
company  to  resume  its  business  or  dissolve  it 
unless  a  receiver  be  appointed." 

I  further  said: 

"Before  concluding,  I  desire  also  to  point  out 
that  it  is  the  policy  of  our  law  when  a  corpora- 
tion has  become  insolvent  that  no  preferential 
payments  be  made.  Creditors  should  be  paid 
pro  rata.  In  the  administration  of  the  affairs 
of  this  corporati(»i  in  the  federal  court  certain 
of  the  creditors  are  being  paid  and  certain  are 
not.  If  a  condition  of  bankruptcy  should  inter- 
vene, the  result  will  be  that  during  the  time 
that  this  company  has,  while  in  this  insolvent 
condition,  been  gradually  liquidating  its  debts, 
preferences  will  have  been  created." 

[7-9]  When  complainant,  Hitchcock,  inter- 
vened in  the  District  Court  in  Pennsylvania 
and  attacked  the  jurisdiction  of  that  court 
he  did  so,  not  in  his  own  right,  but  in  the 
right  of  tb«  corporaticm.  He  did  that  whicii 
the  management  OQght  to  have  done.  His  act 
was  made  necessary  by  the  bold  violation  on 
the  part  of  the  (^cers  and  directors  of  the 
provisions  of  sections  63  and  64  of  our  stat- 
ute. The  difTerence  between  the  action  of  the 
directors  in  this  case  and  the  action  of  direc- 
tors in  consenting  to  the  appointment  of  a 
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receiver  by  this  court  can  no  better  be  ex- 
pressed than  In  the  language  of  Vice  Chancel- 
lor Stevenson  in  Elm  ▼.  International  Steam 
Pump  Co.  (no  opinion  filed),  as  follows: 

"The  duty  imposed  by  this  section  is  not  often 
performed,  and  for  this  reason:  It  is  generally 
more  satisfactory,  when  a  corporation  gets  into 
the  condition  that  this  corporation  was  in,  to 
have  a  receiver  appointed  as  quickly  as  possible. 
Consequently,  instead  of  within  ten  days  calling 
together  the  stockholders,  the  honest  directors 
procure  the  institution  of  the  action  which  now 
has  been  brought  in  this  court,  and  which  any 
stockholder  or  any  creditor  can  bring;  and  then 
they  come  before  the  court,  with  the  corpora- 
tion, and  they  consent  to  an  immediate,  sum- 
mary hearing.  The  statutory  decree  is  passed, 
and  thereupon  the  statutory  receiver  is  appoint- 
ed ;  and  counsel  will  bear  in  mind  that  no  statu- 
tory receiver  can  be  appointed  until  after  the 
disabling  decree,  the  final  decree,  is  passed." 

The  action  of  complainant,  HltchcoA,  was 
necessary  because  of  the^fact  that  tiie  direc- 
tors consented  to  appear  In  the  District 
Court  The  Jurisdiction  of  that  court.  If  Ju- 
risdiction It  had,  rested  Mitirely  on  this  con- 
sent, and  that  consent,  in  view  of  the  conse- 
quences which  followed,  was  a  violation  of 
the  duty  and  obligation  of  the  directors  to 
the  creditors  and  stockholders  and  to  the 
state  of  the  creation  of  the  corporation  im- 
posed upon  th^u  by  its  law. 

The  case  was  within  that  class  In  which  a 
stockholder  Is  permitted  to  sue  or  defend  In 
the  right  of  the  corporation.  7  Ruling  Case 
Law,  §§  308,  311.  In  such  a  suit  the  stock- 
holder actually  represents  the  corporate 
right;  the  decree  is  res  adjudicata  against  the 
corporation  and  its  stockholders;  the  pro- 
ceeds, if  any,  go  to  the  benefit  of  the  corpora- 
tion. Ellerman  v.  Chicago  Railway  Co.,  49  N. 
J.  Ba.  217,  23  AtL  287;  Wllloughby  v.  Chica- 
go Railway  Co.,  60  N.  J.  Eq.  656,  26  Atl.  277 ; 
Appleton  V.  American  Malting  Co.,  66  N.  3.  Eq. 
876,  64  AtL  454 ;  6  Goodbody  t.  Delaney,  80  N. 
J.  Eq.  417,  83  Atl.  g6&  It  is  settled  that  a 
request  on  the  corporate  management  to  act 
Is  not  necessary  where  it  is  apparent  that 
It  will  not  act,  as  in  this  case.  Appleton  v. 
American  Malting  Co.,  66  N.  J.  Eq.  375,  54 
Atl.  454.  I  can  conceive  of  no  good  reason 
why,  if  the  suit  is  one  which  should  have 
been  brought,  or  the  defense  is  one  which 
should  have  been  made,  by  the  corporation, 
the  expense  of  the  suit  or  of  the  defense 
should  not  be  borne  by  the  corporatlcm;  the 
benefits  accruing  to  the  corporation.  I  have 
found  no  case  bearing  directly  upon  the  prop- 
osition. The  reason  unquestionably  Is  that, 
In  most  cases,  there  has  been  a  sharp  con- 
flict of  (H>inion  between  the  corporate  man- 
egenic'Ut  and  the  stockholder,  wiilcta  has  led 
the  courts  to  remit  the  stodcholder  for  his 
compensation  to  the  proceeds  of  the  litigation. 
The  courts  have  practically  said  to  the  stock- 
holder that,  differing  with  the  management, 
he  must  proceed  at  tals  own  risk,  and  the 
farthest  the  courts  would  go  to  aid  him  would 


be,  if  the  action  appeared  bona  fide,  to  pet^ 
mit  him  to  sue  In  the  corporate  right  In 
the  case  at  bar  I  think  there  would  be  little 
difficulty  U  the  case  In  the  Supreme  Court 
were  argued  and  decided  fiivorably  to  com- 
plainant Hitchcock,  but  the  course  the  pro. 
ceedlng  has  taken  has  rendered  the  deter- 
mination of  the  Supreme  Court  of  academic 
Interest  only  except  upon  the  question  of  costs 
Involved.  If  it  were  proper  to  attempt  it  I 
think  that  that  court  could  not  be  Induced  to 
decide  the  case  wliere  the  issue  involved  the 
matter  of  costs  only.  Be  that  as  it  may  be, 
defendant  corporation  has  Insisted,  as  a  con- 
ditioQ  to  the  determination  by  this  court  of 
the  right  of  the  claimants,  that  the  certiorari 
in  the  Supreme  Court  should  be  dismissed. 
Such  dismissal,  however,  is  without  prejudice 
to  the  rights  of  the  parties.  The  dlfBculty 
arises  because  complainant  Hltchco(^,  so 
far  has  been  unsuccessful  In  the  federal 
courts,  but  I  ccmdude  that  this  is  not  deter^ 
minatlve. 

Whatever  the  holding  of  the  fedwal  courts 
may  be  as  to  the  Jurisdiction  of  the  district 
court  my  conclusion  Is  that  it  was  the  duty 
of  the  directors  and  officers  of  the  corporation, 
in  view  of  the  provisions  of  the  sixty-third 
and  slxty-fonrth  sections  of  our  statute 
and  of  the  policy  of  our  law,  whlcb 
contemplates  that  a  corporatiMi  created  un- 
der our  statute  should  be  governed  by  a 
board  of  directors  subject  to  bdng  called  to 
account  for  their  acts  by  our  courts,  whlcb 
policy  Is  violently  opposed  by  proceedings 
which  vest  the  coatrcd  of  all  of  the  assets 
for  an  Indefinite  time  in  an  appointee  of  a 
court  of  a  foreign  Jurisdiction  and  which  di- 
vest the  corporate  managers  of  all  control 
over  its  assets,  to  decline  to  submit  to  the  ex- 
ercise of  such  Jurisdiction;  and,  they  having 
failed  to  do  so,  the  stoddiolder  prc^erly  in- 
tervened in  the  right  of  the  corporation  for 
the  purpose  of  undoing  the  acts  of  the  of- 
ficers and  directors  In  consenting  to  the  exer- 
cise of  such  Jurisdiction.  If  application  bad 
been  made  to  this  court  aftor  knowledge  that 
the  directors  contemplated  filing  the  answer 
they  did  In  the  District  Court  before  it  bad 
been  ffied,  to  enjoin  such  action,  I  should  not 
have  hesitated  In  granting  such  an  injune- 
tion,  nor  would  I  have  hesitated.  If  it  ap- 
peared necessary  to  etfectiyely  prevent  Iti 
being  filed,  to  appoint  a  receiver,  and.  If  ap- 
plication had  been  made  after  the  answer 
had  been  ffied  for  the  appointment  of  a  re- 
ceiver, I  should  not  have  hesitated  In  ap- 
pointing a  receiver,  because  of  the  perform- 
ance of  the  act  and  of  the  fact  that  the  as- 
sets were  in  the  control  of  a  foreign  receiver, 
either  under  the  statute  or  the  ordinary  Juris- 
diction of  this  court  (Morse  v.  Metropolitan 
Steamship  Co.,  87  N.  J.  EJq.  217,  100  Atl. 
219),  and  I  should  probably  have  directed 
him  to  intervHie  in  the  District  Court  and 
do  that  which  complainant  Hitchcock,  ba* 
done.  In  whldi  event  of  course,  tbe  cfaais* 
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would  be  one  wbldi  woald  be  borne  by  the 
corporatlMi. 

[11-12]  When  I  first  approached  this  prob- 
lem I  assumed  that,  before  claimants  oonld 
sncceed,  they  nrast  prove  a  debt  \vhicfa  might 
be  recovered  against  the  corporation  In  an  ao 
tloD  at  law.  I  was  In  error.  When  the 
stockholder  sues  or  defmds  he  acts  as  trustee 
for  the  creditors  and  stockholders  rqnresented 
by  the  corporate  entity.  The  corporation,  in 
a  suit  brought  by  a  stodcholder,  Is  made  a 
party  because  It  represents  creditors  and 
stockholders  as  the  cestui  qne  trust  of  the 
stockholder  suing,  so,  where  the  stockholder 
defends,  the  corporation  being  already  a  par- 
ty, he  represents,  as  trustee  for  the  time  be- 
ing, and  In  refierence  to  the  particular  right, 
the  creditors  and  stoi^holders  and  their 
usual  representative,  the  corporation.  Rights 
between  a  trustee  and  cestui  que  trust  are  of 
eqnltable  cognizance,  so  that  the  question 
whether  the  corporation  should  bear  the  ex- 
pense Incurred  by  the  stockholder  In  such 
an  action  is  one  purely  of  equity,  and  to  be 
determined  by  what  ought  to  be  done  In  falr^ 
ness  and  equity. 

The  success  or  failure  of  the  suit  or  de- 
fense Is  not  detennlnatiTe.  Success  raises  a 
very  violent  presumption  that  the  suit  or  de- 
fense should  have  been  brought  or  made,  and 
that  the  corporation  should  bear  the  expense. 
Failure  raises  the  reverse  presumption,  but  it 
is  not  conclusive.  In  this  case,  assuming  that 
the  District  Court  and  the  Circuit  Oourt  of 
AH>eals  were  right,  and  that  the  District 
Court  had  Jurisdiction,  I  think  the  defense 
should  have  been  made^  and  that  the  corpo- 
ration should  bear  the  expense,  but  I  am  pre- 
pared to  go  further.  The  question  Involved 
In  the  Pennsylvania  Utlgatl<ni  was  one  of 
jurisdiction.  The  insistence  was  that  the 
District  Court  had  no  Jurisdiction  of  the  sub- 
ject-matter of  the  litigation.  The  question 
was  one  porely  of  law;  its  determination 
did  not  require  a  finding  of  fact.  A  judgment 
rendered  by  a  court  having  no  jurisdiction 
of  the  subject-matter  is  open  to  collateral 
attack. 

[IS]  That  the  District  Ooort  had  no  juris- 
diction of  the  subject-matter  I  think  is  dear. 
The  bill  prayed  for  no  specific  relief  other 
than  the  appointment  of  a  receiver.  It  is 
conceded,  of  course,  that  a  court  of  equity 
may  take  under  its  control  assets  of  a  cor- 
poration, foreign  or  domestic,  with  the  view 
to  ultimate  distribution  of  such  assets  among 
creditors,  and  may  appoint  receivers  of  a 
solvent  corporation  In  some  Instances  where, 
for  one  reason  or  anothn*.  the  board  of  di- 
rectors ought  not  to  be  left  In  control.  Morse 
V.  Metropolitan  Steamship  Co.,  supra;  At- 
water  v.  BaskervlUe,  104  Atl.  310.  But  I 
have  never,  unless  the  instant  case  is  an  ex- 
ception, heard  of  a  case  In  which  it  was  con- 
tended that  a  court  of  equity  might  by  ju- 
dicial flat  prescribe  a  moratorium  in  favor  of 


a  corporation.  When  a  court  takes  under  its 
contnd  and  puts  In  custodla  1^^  assets  of  a 
corporation  with  a  view  to  ultimate  dlstrtbu- 
tion,  creditors  and  atoddudders  are  provided 
with  a  remedy  for  the  enforcement  of  their 
demands.  But  where  a  coori  appoints  a  re- 
ceiver merely  to  take  the  place  of  the  manage- 
ment of  the  corporation  to  act  for  on  indef- 
inite time,  creditors  and  stockholders  are  de- 
prived of  their  ordinary  legal  remedies  and 
no  adequate  substitnte  provided.  There  is  a 
distinction  between  the  power  which  is  exer- 
cised by  a  court,  where  a  MU  is  filed  for  the 
winding  up  of  the  affairs  of  a  corporation  or 
charging  that  the  directors  of  a  corporation 
ought  not  to  be  left  in  control,  although 
the  corporation  may  be  solvent.  In  appointing 
receivers  and  in  refraining  from  directing 
immediate  disposition  of  the  assets  pending 
rehabilitation  or  the  election  of  a  proper 
board,  as  the  case  may  be,  and  the  power 
which  the  federal  courts  sought  to  exercise 
in  the  Instant  case  tn  appointing  a  receiver 
under  a  bill  where  no  ultimate  relief  of  any 
kind  is  asked.  That  the  bill  was  not  consid- 
ered as  praying  for  any  ultimate  relief  is 
clearly  Indicated  by  the  opinion  of  the 
District  Court.  It  is  too  dear  for  argument 
that  the  appointment  of  a  receiver  is  never 
justified  exc^  as  incidental  to  other  relief. 
Hogsett  V.  Thompson,  258  Pa.  85,  101  AtL 
041.  The  remarks  of  the  Pennsylvania  court 
in  that  case,  although  there  the  appointment 
of  a  receiver  for  an  individual  was  concern- 
ed, are  applicable  to  the  appointment  of  a  re- 
ceiver of  a  corporation.  The  statute  of  Penn- 
sylvania referred  to  by  the  Circuit  Court  of 
Appeals,  the  act  of  June  16,  1836  (P.  L.  780, 
I  13,  par.  5),  conferring  upon  the  several 
courts  of  common  pleas  the  jurisdiction  and 
the  powera  of  a  Court  of  Chancery  and  the 
supervision  and  control  of  corporations  other 
than  those  of  a  munlcliMil  character.  Is  con- 
strued by  Sergeant,  Judge,  in  OcHnmonwealth 
V.  Bank  of  Pennsylvania,  8  Watts  &  S.  (Pa.) 
184,  at  page  193,  as  follows: 

"This  gives  the  court  all  the  powers  and  juris- 
diction of  a  court  of  chanceiy  over  corporations, 
to  be  exercised  in  the  ordinary  mode  in  which  a 
oourt  of  cfaancei7  acta,  whether  by  bill,  Injnne- 
tion,  or  otheswise,  au  the  equity  of  the  cose  may 
require." 

In  the  case  of  Blum  Bros.  t.  Girard  Na- 
tional Bank,  248  Pa.  148,  93  Atl.  040,  Ann. 
Cos.  1016D,  600,  relied  npon  by  the  federal 
courts,  the  appointment  of  the  receiver  of  the 
foreign  corporation  was  Incidental  to  a  dis- 
tribution of  its  assets  for  the  benefit  of 
creditora  and  othera  ultimately  entitled  there- 
to. This  case  is  tn  line  with  what  I  said  in 
Atwater  v.  BaskervlUe,  supra.  The  deter- 
mination of  the  Circuit  Court  of  Appeals  tot 
the  Third  Circuit  Is  in  direct  conflict  with 
that  of  the  Circuit  Court  oC  Appeals  for  the 
Second  Circuit  in  Magulre  v.  Mortgage  Co.  of 
America*  20S  Fed.  888»  122  C.  a  A.  88.  al- 
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tiioagh  the  CBrcult  Oonrt  of  Appeals  for  the 
Third  Circuit  stated  that  this  was  not  so. 
This  statemoit  of  the  Clrcnlt  Court  of  Appeals 
for  the  d^hlrd  Circuit  must  be  accorded  little 
weU^t,  in  view  of  the  allowance  by  the  Su- 
preme Court  of  the  United  States  of  its  writ 
of  certiorari.  Even  Lf  the  statute  of  Porn- 
sylvanla  may  be  considered  as  Investing  in  Its 
courts  of  equity  visitatorial  powers  over  cor- 
t)orations,  and  even  If  these  visitatorial  pow- 
ers may  be  extended  to  foreign  corporations, 
visitatorial  powers  cannot  be  extended  to  in- 
clude the  right  to  appoint  a  receiver  where 
no  charges  of  mismanagement  are  made, 
where  no  ultimate  relief  is  prayed  for,  solely 
for  the  purposes  of  permitting  the  corpora- 
tion's affairs  to  be  managed,  for  an  indefinite 
space  of  time,  free  from  attacks  by  creditors 
or  others,  in  order  that  it  may  be  determined 
whether  or  not  the  corporation  may,  at  some 
future  time,  be  in  a  position  where  it  can 
proceed  In  the  ordinary  way.  The  rule  in  this 
state  is  In  accord  with  the  general  rule.  Goff 
y.  Goff  Electro- Pneumatic  Brake  Cb.,  104  Atl. 
193.  And  I  point  out  that  nothing  that  I 
have  said  or  intimated  is  to  be  considered  as 
opposed  to  what  I  have  already  said  in  At- 
water  v.  Baskervllle,  supra,  and  Price  ▼. 
Painted  Post  Lumber  Co.  (no  opinion  filed). 
I  have  no  doubt  of  the  power  of  this  court 
to  appoint  a  receiver  of  a  foreign  corpo- 
ration and  wind  up  its  affairs  so  far  as 
assets  within  this  state  are  concerned,  and 
to  deal  with  assets  within  the  state,  un- 
der our  statute,  at  the  suit  of  a  creditor  or 
stockholder.  Nor  would  I  have  any  doubt  but 
that  the  Pennsylvania  court  might,  tf  any 
statute  gave  it  jurisdiction,  act  upon  the  as- 
sets within  Its  control,  at  the  suit  of  a  stixHt- 
b(dder. 

I  am  of  the  opinion  that  the  District  Court 
had  no  jurisdiction  to  make  the  appointment 
under  the  bill  filed  in  that  court,  and  that  if 
it  is  necessary  to  do  so  this  court  may,  under 
the  circumstances  of  this  case,  disregard  the 
determination  of  the  federal  courts  to  the 
contrary. 

The  receiver  appointed  in  this  Jurisdiction 
was  &  general  receiver  under  the  statute. 
The  determination  of  rights  in  the  assets  of 
the  corporation,  at  least  in  such  assets  as 
came  within  the  control  of  the  *eceiver,  be- 
came a  proper  subject-matter  for  determina- 
tion in  this  court  Reynolds  v.  Stockton,  140 
U.  S.  254,  11  Sup.  Ct  773,  35  L.  Ed.  464.  The 
collateral  which  Is  now  In  the  hands  of  the 
receiver  as  trustee  may  be  considered  as  as- 
sets within  his  control.  The  course  which  the 
case  has  taken,  which  makes  it  impossible  to 
secure  a  final  determination  by  the  Supreme 
Court  of  the  United  States,  makes  It  neces- 
i>ary  that  this  court  should,  if  essential  to 
determine  the  rights  of  claimants,  decide 
whether  claimants  or  the  corporation  was 
right  in  the  Pennsylvania  litigation. 

It  is  suggested  that  claimants  could  not  re- 
cover against  the  coiporation  under  the  Peon- 


sylvanla  law.  No  dedslOn  In  Peonsylvanla 
has  been  brought  to  my  attention  to  this  ef- 
fect One  of  the  witnesses  for  defendant 
testlfled  that  there  was  no  law  or  statute  In 
Pennsylvania  under  which  recovery  could  be 
hajd.  This  at  most  is  saying  that  the  wit- 
ness knows  of  no  such  role.  It  is  far  from 
saying  that  it  has  been  decided  otherwise  I 
must  assume)  therefore,  that  the  rule  Id 
Penn^lvania  would.  If  the  case  arose^  be  the 
same  as  that  which  I  now  conclude  Is  the  rale 
In  this  jurisdiction. 

[14]  The  result  is  that  claimants  are  en- 
titled to  be  paid  reasonable  compensation  for 
the  services  rendered  in  the  Pennsylvania  liti- 
gation. 

The  only  question  in  my  mind  la — and  up- 
on this  I  express  no  opinion  because  the  mat- 
ter is  not  properly  before  me — ^whether  the 
officers  and  directors  whose  inxprcq;)er  acts 
caused  the  expense  should  not  be  obliged  per- 
sonally to  bear  the  burdei.  And  It  may  be  a 
question  whether  they  ought  not  to  be  made 
t)ersonally  to  bear  the  entire  burd«i  of  the 
expenses  incurred  due  to  the  Pennsylvania 
receivership.  ^ 

There  was  offered  In  evidence  a  letter  dated 
July  10,  1918,  addressed  by  Mr.  Cheyney,  of 
counsel  with  complainant,  to  Mr.  Bracken,  of 
counsel  vrith  defendant.    The  letter  expressed 
dissatisfaction  with  the  outcome  in  this  coiut, 
and  requested  an  appointment  in  order  that 
the  situation  might  be  discussed  and  the  lltt-      I 
gation  ended,   nie  letter  was  written  after  I      ' 
had  declined  to  permit  counsel  for  complain- 
ant to  act  as  counsel  for  the  receiver,  and 
counsel  were  undoubtedly  disappointed.   They 
had,    figuratively   speaking,   been   patted  on       | 
the  back  for  the  work  they  had  done,  and 
then  the  court  had  refused  to  pennit  them  to 
occupy  a  position  from  which  they  mlt^t  re- 
ceive some  cmnpensation.    My  refusal  to  per-       \ 
mit  them  to  act  as  counsel  for  the  receiver      I 
Indicated  no  lack  of  f&ith  ^ther  in  their  in- 
tegrity or  ability.    In  cases  of  this  nature, 
wheare  the  aiqp<rfntment  of  a  receiver  is  the 
outcome  of  litigation.  It  Is  essential,  in  ocAtr 
that  the  best  lesults  should  be  achieved,  that       ' 
not  only  the  receiver  but  his  general  counsel, 
if  any  be  retained,  should  be  impartial  and  ao 
unidentified  with  the  preceding  litigatitHi  as 
not  only  to  be  In  fact  impartial,  but  all  par 
ties  interested  In  the  corporation  should  be 
convinced  of  his  impartiality.    I  am  speakioj 
now  of  the  receiver  and  his  general  coucsd. 
I  do  not  mean  to  intimate  that  in  a  proper 
case  the  receiver  may  not  retain  counsel  pre- 
viously identified  with  the  lltlgatlcn,  to  con- 
duct litigation  on  behalf  of  the  receiver.   Tbe 
result  which  has  beoi  accomplished  in  this 
case  might  have  been  accomplished  if  cons- 
sel  for  complainant  had  been  permitted  to  act 
08  counsel  for  the  receiver,  but  the  court  was 
not  justified  in  taking  any  chancea    I  do  not 
think  that  the  letter  of  counsel,  taken  in  con- 
nection with  the  circumstances,  indicates  tlial 
the  litigation  was  of  a  strike  nature. 
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Tbe  qnestlon  Is  as  to  the  amount  to  be  al- 
lowed. I  referred  the  matter  to  tbe  receiver, 
Mr.  Frank  P.  McDermott,  as  master,  to  take 
testimony  of  experts,  particularly  directed  to 
the  Penns(ylranla  end  of  the  litigation.  Four 
Pennsylvania  lawyers,  apparently  of  equal 
standing,  were  produced  before  the  master, 
two  on  each  side.  The  two  for  claimants 
testified  that  the  serrloes  rendered  were 
worth  In  the  neighborhood  of  $10,000,  while 
the  two  for  the  defendant  testified  that  the 
serrlces  were  not  worth  more  than  in  the 
ndghborhood  of  $1,000.  It  woold  seem  that 
even  in  tbe  legal  profession  it  is  impossible  to 
get  expert  testimony,  where  the  experts  are 
produced  by  the  parties,  which  can  be  relied 
upon.  My  view  is  that  the  figure  fixed  by 
the  exports  for  defendant  is  utterly  ridicu- 
lous. The  services  rendered  by  counsel  in- 
rolred  Intervention  by  a  stockholder  In  the 
District  Court  In  Pennsylvania;  argoment  up- 
on the  question  of  the  jurlsdlctloD  of .  that 
court;  appeal  to  the  Circuit  Court  of  Appeals; 
preparation  of  briefs  and  argument  In  that 
court ;  application  for  a  writ  of  certiorari  In 
the  Supreme  Court;  preparation  of  a  brief 
thereon.  Counsel  were  opposed  by  some  of 
tbe  most  astute  members  of  the  Philadelphia 
bar.  The  question  was  one  of  great  impor- 
tance and  aH>arently  of  considerable  dlfllculty 
as  Indicated  by  the  decisions  of  the  District 
Court  and  the  Circuit  Court  of  Appeals  ad- 
verse to  dalmants'  position,  and  hy  the  al- 
lowance of  a  writ  of  certiorari  by  the  Su- 
preme Court 

I  have  examined  the  briefs  both  pro  and 
con,  and  I  am  convinced  that  the  question 
could  not  have  been  better  presented.  ITiere 
is  no  yardstick  to  measure  the  amount  which 
should  be  allowed  for  compensation  of  coun- 
sel. In  the  case  of  Soper  v.  Bllder,  87  N.  J. 
Eq.  564,  100  AU.  858,  I  indicated  what  ele- 
ments might  properly  be  taken  Into  considera- 
tion; the  importance  and  difficulty  of  the 
question  Involved;  the  ability  of  counsel; 
the  amount  of  labor;  tbe  amount  Involved; 
the  result.  In  the  Pennsylvania  litigation 
there  was  more  Involved  than  mere  protec- 
tion of  the  rights  of  the  holder  of  68  shares 
of  stock.  The  proper  administration  of  tbe 
affairs  of  a  corporation  with  assets  of  sev- 
eral millions  of  dollars  was  the  real  question 
involved. 

So  with  respect  to  the  allowance  which 
ought  to  be  made  to  counsel  for  services  ren- 
dered in  this  court.  The  cose  was  not  that  of 
an  ordinary  application  for  the  appointment 
of  a  receiver,  nor  was  It  that  of  the  ordinary 
litigated  case  where  there  Is  no  question  of 
Jurisdiction  or  discretion,  but  merely  a  ques- 
tion of  fact  as  to  Insolvency.  So  far  as  coun- 
sel knew  at  the  time  the  application  was 
made,  there  was  no  precedent  In  this  state. 
Reference  to  Ganagher  v.  Asphalt  Co.,  67  N. 
J.  Eq.  441,  58  Atl.  403,  seemed  to  Indicate  that 
this  court  might  properly,  even  If  It  adjudged 
tbe  corporation  Insolvent,  decline  to  appoint 


a  receiver  because  \}t  the  appointment  of  a  re- 
ceiver In  the  Pennsylvania  jurisdlctloa. 
Oouosel  had  no  knowledge  of  the  unreported 
case  ot  Elm  v.  International  Steam  Pump 
Co.,  In  which  case  Vice  Chancellor  Steven- 
son adjudged  a  corporation  Insolvent,  tbe 
administration  of  the  affairs  of  which  had 
been  taken  over  by  the  federal  District  Court 
In  New  York,  upon  a  creditor's  bill,  for  sub- 
stantially the  same  reasons  that  I  appointed 
the  receiver  In  this  case.  Counsel  were  there- 
fore not  only  obliged  to  be  prepared  to  prove 
tbe  corporation  Insolvoit,  but  also  to  oonvlnoe 
tbe  court  that  under  the  drcnmstancefl  any 
dlHcretlon  which  might  rest  In  this  court 
should  be  exenteed  in  favor  of  the  appoint- 
ment of  a  receiver.  The  application  was  re- 
sisted by  eminent  counsel  both  of  this  state 
and  Pennsylvania,  and  every  consideration 
whldi  could  be  thought  of  to  induce  tbe 
court  to  decline  to  act  was  brought  to  bear  by 
counsel.  Tlie  dedslcm  of  this  court,  lUthongh 
It  came  hard  on  the  heelar  of  the  argument, 
was  not  a  snap  decision,  but  carefully  con- 
sidered. I  had  tbe  advantage  of  counsel  for 
complainant,  because  I  was  in  tlie  Interna- 
tlonal  Steam  Pump  Oa  Case  and  secured  the 
apixdntment  of  the  receiver  there.  Th«  re- 
sult achieved  In  this  court  was  not  only  tiie 
appointment  of  a  receiver,  but  the  vlndlca> 
tlon  of  the  public  policy  of  this  state. 

It  Is  bard  for  judges  in  considering  the 
questl(Hi  of  the  amount  of  counsel  fees  to 
keep  oat  of  their  minds  the  amount  of  their 
own  compensation.  They  are  prone  to  for- 
get that  the  aseramptlon  is  that  lawyers  of 
more  than  mediocre  ability  will  remain  on 
the  bench  because  of  love  of  the  exercise  of 
power,  of  Interest  in  the  work,  of  Oie  dignity 
of  the  position,  of  Its  comparative  permanen- 
cy, without  regard  to  the  amount  of  com- 
pensation. HRiat  this  assumption  is  war- 
ranted is  indicated  by  the  caliber  of  the  over- 
worked Judges  of  the  federal  District  Courts, 
with  their  ridiculously  Inadequate  salaries, 
and  the  figure  to  which  It  Is  suggested  that 
Congress  should  raise  their  salaries,  which, 
while  not  so  Inadequate,  is  yet  wholly  Inad- 
equate. It  must  not  be  overlooked  that  the 
lowering  of  the  value  of  the  dollar  affects 
lawyers  as  well  as  any  other  individuals. 
Tbe  valuie  ot  tbe  dollar  consists  not  In  the 
dollar  mark,  but  in  what  it  will  purdiase, 
and  there  is  no  donbt  whatever  in  my  mind 
but  that  a  dollar  in  the  hand  of  a  lawyer  to- 
day is  not  worth  more  than  seventy  cents 
was  worth  In  1914.  When  we  apply  this  to 
the  figure  fixed  by  the  two  experts  In  Penn- 
sylvania, the  ridiculousness  of  the  amount 
which  they  fix  Is  demonstrated.  A  Jury  of 
laymen  or  an  unbiased  member  of  the  bar  In 
active  practice  is  probably  a  better  Judge  of 
the  value  of  legal  services  than  a  court.  In 
this  case  I  have  the  Judgment  of  a  master 
who  has  no  Interest  In  tbe  matter.  He  had 
been  in  active  practice  for  years,  and  has 
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acted  as  advisory  master  In  this  court  upon 
many  occasions.  He  had  the  reputation  of 
dialog  in  Ills  own  practice  full  value  of  bis 
services,  but  no  more.  My  judgment  c(rfn- 
ddes  with  his,  and  the  amount  which  wlU  be 
fixed  for  companaaticxi  to  counsel  In  the  Poin- 
sylvanla'  lltlgatlcHi  will  be  $5,000,  and  for 
services  rendered  to  complainant  In  this 
court,  $2,000.  The  master  will  be  allowed 
$100.  Complainant  will  be  allowed  his  taxed 
costs,  and  there  will  be  included  in  the  taxed 
costs  the  Btenognpher'B  fees  for  the  services 
rendered  to  the  master,  amounting  to  $27.50. 
I  have  excluded  from  the  allowance  to 
counsel  for  services  rendered  in  this  court 
any  comi>eDsatlon  for  services  compensated 
for  by  the  amount  allowed  for  the  Peonsyl- 
vanta  litigation,  and  I  have  taken  into  ac- 
count. In  fixing  the  amount  allowed  for  the 
Pennsylvania  litigation,  the  fact  that  counsel 
gets  $2,000  as  an  indirect  result  of  the  liti- 
gatl(Mi  In  Pennsylvania  for  services  rendered 
in  this  court  If  this  were  not  taken  Into  con- 
jKideratlon,  the  allowance  to  counsel  for  work 
performed  in  Pransylvanla  would  be  greater. 
Claimants  will  be  directed  to  dismiss  their 
certiorari  in  the  Supreme  Court,  but  not  until 
after  actual  payment  to  them  of  the  amoudts 
fixed. 


WIIiBER  V.  WILBER.    (No.  48/lSl.) 

(Court  of  Chancery  of  New'  Jersey.    Dec.  18, 
l&ia) 

(ByUaiut  hy  the  Court.) 

1.  DivoBCK  «=397  —  Defensive  PrxADiira  — 
FruNo  Out  ot  Time. 

Leave  to  file  a  defensive  pleading  in  a  di- 
vOTce  case  oat  of  time  is  allowed  very  much 
as  a  matter  of  course. 

2.  Attobnbt  anu  Client  «s921  —  Attosnxt 

I<OB    DBFKNDANIV- FoBHEB    RXPBEBKNTATIOt) 

ov  Plaintiff— Withdrawal. 
A  solicitor  who  appeared  and  filed  a  plead- 
ing for  a  wife  in  a  divorce  suit,  which  was 
heard  and  dismissed,  will  not  be  ordered  to 
withdraw  from  a  subsequent  divorce  suit  between 
them  in  whidi  he  has  appeared  and  filed  a  plead- 
ing for  her  husband,  as  any  confidential  infor- 
mation imparted  by  the  wife  to  her  former 
solicitor,  now  the  solicitor  of  her  husband, 
touching  the  facts  of  the  previous  cause,  is  not 
available  in  the  later  suit  now  pending,  because 
the  facts  of  the  former  one  are  res  judix:ata  and 
cannot  be  projected  into  the  pending  suit,  and 
because  the  facts  in  the  present  one  have  arisen 
since  the  termination  of  the  relation  of  solicitor 
and  client  between  the  present  solicitor  of  the 
husband,  who  was  the  solicitor  of  the  wife  in 
the  adjudicated  cause. 

(Additional  Syttabiu  ly  Biitorial  Staff.) 

8.  DivoBCB  ^»171— Res  Judicata. 

Where  a  hu8t>and  sued  wife  for  divorce  on 
ground  of  desertion,  and  there  was  a  cross-peti- 


tion alleging  bnsband's  desertion,  decree  in  ac- 
cord with  decision  announced  denying  relief 
to  either  party  and  dismissing  suit,  will  be  en- 
tered nunc  pro  tunc,  and  is  in  a  subsequent  suit 
res  judicata  that  neither  party  was  entitled  to 
relief  touching  the  matters  pleaded  by  them. 

4.  DiVOBOX     «=9l(M  —  CONTESIKD      CASKS  — 

Amenduent. 
In  contested  causes  amendments  are  liberal- 
ly allowed. 

Suit  for  divorce  by  Elizabeth  Wilber 
against  Joseph  Wilber.  On  motion  by  peti- 
tioner for  leave  to  file  an  answer  to  a  cross- 
petition  out  of  time  and  to  compel  husband's 
solicitor  to  withdraw  because  he  had  form- 
erly been  the  wife's  solicitor  In  another  di- 
vorce suit  between  the  same  parties.  Leave 
to  file  answer  granted,  and  application  to 
compel  husband's  solicitor  to  withdraw  from 
case  denied. 

Peter  A.  Peterson,  of  Perth  Amboy,  for 
the  motion. 
Thomas  Brown,  of  Perth  Amboy,  opijoaed. 

WALKER,  Ch.  This  suit  Is  one  for  di- 
vorce, the  petition  being  filed  by  Peter  A. 
Peterson,  Ksq.,  as  solicitor  for  petitioner. 
An  answer  and  cross-petition  was  filed  for 
the  defendant  by  Thomas  Brown,  £^.,  as 
solicitor.  Application  is  made  on  behalf  of 
the  petitioner  for  leave  to  file  an  answer 
to  the  cross-petition  out  of  time,  and  also 
for  an  order  directing  defendant's  solicitor 
to  withdraw  from  the  case,  upon  the  ground 
that  the  defendant,  Joseph  Wilber,  former- 
ly commenced  an  action  for  divorce  in  this 
court  against  the  petitioner,  Elizabeth  Wil- 
ber, who  says  In  her  affidavit  supporting  the 
present  motion  that  in  the  former  suit  she— 

"engaged  Thomas  Brown,  a  solicitor  ot  this 
court,  to  defend  her,  and  the  said  suit  was 
afterwards  dismissed  by  this  court;  *  *  • 
that  while  said  Thomas  Brown  was  solicitor 
for  this  deponent  ^Mrs.  Wilber)  in  the  cause 
aforesaid,  be  obtained  much  valuable  confiden- 
tial infc^mation  from  this  deponent  which  might 
have  a  tendency  to  damage  or  injure  iier  in  this 
cause." 

[3]  Inspection  of  the  files  of  the  former 
suit  (Joseph  WUber  v.  Elizabeth  WUber,  31/ 
56)  discloses  the  fact  that  a  petition  for 
divorce  was  filed '  by  Mr.  Wilber  against 
Mrs.  Wilber  on  August  29, 1911.  The  charge 
was  desertion  said  to  have  commenced  on 
August  25,  1909,  and  which  was  alleged  to 
hare  willfully,  continuedly,  and  obstinately 
persisted  for  more  than  two  years  then  last 
past.  On  November  1, 1911,  Mrs.  Wilber,  by 
Thomas  Brown,  Esq.,  solicitor,  filed  an  an- 
swer and  cross-petition  In  that  suit  The 
answer  denied  the  desertion  complained  of, 
and,  on  the  contrary,  charged  that  the  peti- 
tioner deserted  the  defendant  on  the  10th 
of  August,  1909,  which  desertion  was  alleged 
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to  have  wUlfuQy,  condiraedly  and  obstliuite- 
ly  persisted  for  more  than  two  years  then 
last  past  This  desortlon  was  by  the  an- 
swer and  cross-petition  alleged  to  have  been 
both  actual  and  constmctive.  The  issue  thus 
raised  was  referred  to  Vice  Chancellor  Ste- 
vens, and  the  last  paper  In  the  case  Is  a 
designation  setting  down  the  cause  for  hear- 
ing on  April  26,  1912.  Mr.  Brown,  for  the 
present  defendant,  who  flies  no  papers  on 
this  motion,  asserts  that  Vice  Chancellor 
Stevens  denied  the  relief  prayed  for  by  both 
parties;  and  this  coincides  with  the  state- 
ment In  Mrs.  WUber's  affidavit  that  the  case 
was  dismissed  by  the  court.  The  suit  will 
be  considered  as  having  been  dismissed  at 
the  time  of  the  hearing,  and  a  decree  of 
dismissal  may  now  be  entered  nunc  pro  tunc 
as  of  that  date.  Considering  the  decree  as 
altered,  it  is  an  adjudication  that  neither 
party  was  entitled  to  relief  touching  the 
matters  pleaded  by  them,  and  this  is  res 
judicata.  Smith  v.  Smith,  66  N.  J.  Bq.  222, 
87  AtL  49;  Freund  v.  Freund,  71  N.  J.  EXj. 
524.  63  AU.  766,  affirmed  72  N.  J.  Eq.  943, 
73  AtL  1117. 

[2]  The  petition  in  the  preseit  case  (EUsa- 
betb  VT^lIber  v.  Joseph  Wtlber,  45/181)  was 
filed  by  Mrs.  Wllber  through  Peter  A.  Peter- 
son, Esq.,  as  solicitor,  on  June  25,  1918,  more 
than  six  yean  after  the  termination  of  the 
former  suit.  It  is  grounded  upon  adultery 
alleged  to  have  been  committed  by  the  de- 
fendant on  June  1,  1917,  and  on  divers  sub- 
sequent dates.  To  this  the  defendant  filed 
an  answer  by  Thomas  Brown,  Esq.,  solicitor, 
on  September  26,  1918.  It  denies  the  adul- 
tery charged,  and,  by  way  of  cross-petition, 
alleges  that  in  the  month  of  July,  1909,  the 
petitioner  deserted  the  defendant,  and  that 
for  more  than  two  years  last  past  the  pe- 
titioner has  wUlfolly,  contlnuedly,  and  ob- 
stinately deserted  the  defendant;  and  he 
prays  that  the  marriage  between  them  may 
be  dissolved  for  that  cause.  Although  by 
force  of- the  determination  In  the  first  case 
the  defendant  in  this  one  will  not  be  per- 
mitted to  rely  upon  any  part  of  the  desertion 
preceding  April  25,  1912,  yet,  as  desertion 
for  two  years  only  is  ground  for  divorce, 
and  as  over  six  years  have  elapsed  since 
the  termination  of  the  former  suit,  proof 
of  desertion  for  the  statutory  period  is  avail- 
able to  the  defendant  without  entrenching 
upon  the  time  concluded  by  the  former  case. 

As  confidential  information  concerning  the 
marital  relations  of  these  parties  communi- 
cated by  Mrs.  Wllber  to  Mr.  Brown  in  the 
suit  in  which  he  represented  her,  which  was 
terminated  in  1912,  cannot  be  made  use  of 
in  a  cross-suit  between  the  same  parties  on 
the  petitioner's  cause  for  action  which  has 
arisen  wholly  since  the  termination  of  the 
prior  suit,  or  on  the  defendant's  cause  for 
action  which  must  necessarily  be  restricted 
to  a  period  subsequent  to  the  termination 


of  tliat  suit,  it  la  not  perceived  how  anything 
of  which  Mr.  Brown  might  have  been  made 
aware  by  his  former  client  in  the  former  pro- 
ceeding could  possibly  be  used  by  him  to  her 
detriment  in  the  present  proceeding — the 
facts  of  whidi  have  come  Into  existence 
since  the  termination  of  the  relation  of  so- 
licitor and  client  between  them,  and  this  of 
Itself  seems  to  be  a  p^lect  answer  to  the 
present  contention. 

In  Lalance  &  Orosjean  Mfg.  Co.  v.  Haber- 
man  Mfg.  Co.  (O.  O.)  93  Ted.  197,  it  was 
held: 

"Attorneys  who  have  withdrawn  from  a  case, 
believing,  in  good  faitit,  that  the  litigation  ii 
ended,  will  not,  in  case  <^  its  continuance,  be 
enjoined  from  accepting  a  retainer  from  par- 
ties having  an  advene  interest  to  their  former 
client,  or  from  disclosing  information  acquired 
in  their  professional  capacity  from  such  client 
In  the  absence  of  any  showing  to  the  contrary, 
the  court  will  assume  that  such  attorneys  will 
ol»erve  all  the  obligations  of  honoraUe  mem- 
bers of  the  bar.!' 

That  case  was  mudi  stronger  against  the 
attorneys  than  is  this  one  against  the  so- 
licitor who  is  attacked.  Here  the  former 
suit  is  ended,,  and  there  will  be  no  opportu- 
nity for  the  solicitor  to  act  upon  information 
acquired  from  his  former  dleut  to  her  detri- 
ment, as  the  facts  in  the  pending  cause  have 
arisen  since  the  ending  of  the  former  one. 

In  6  a  J.  620,  speaking  of  the  rule  that 
an  attorney  who  has  acted  as  sudi  for  one 
side  may  not  render  services  professionally 
to  the  other  side.  It  is  said: 

"The  rule  does  not  mean,  however,  that  an 
attorney  having  once  t>een  employed  by  a  client 
shall  never  thereafter  appear  in  any  matter 
against  him;  it  merely  forbids  his  appearance 
or  acting  against  Um  where  he  can  use  to  the 
detriment  of  such  client  the  information  and 
confidences  acquired  during  the  existence  of 
their  relation  as  attorney  and  client" 

[4]  It  may  be  that  the  defendant  in  the 
pending  cause  should  amend  his  cross-peti" 
tion  and  allege  a  date  for  the  commencement 
of  the  desertion  which  is  said  to  have  con- 
tinued for  two  years  before  the  filing  of 
that  pleading,  averring  it  to  have  been 
some  time  subsequent  to  the  termination  of 
the  prior  suit,  as  desertion  must  be  proved 
for  the  whole  period  between  its  commence- 
ment and  the  filing  of  the  petition.  Orens 
V.  Orens,  88  N.  J.  Bq.  29,  102  Atl.  436.  In 
contested  causes  amendments  are  liberally 
allowed.  Blddle's  N.  J.  IMv.  Prac.  (2d  Ed.) 
ISa  And  even  after  hearing.  Miller  v. 
MUler,  40  N.  J.  Eq.  476,  2  AU.  449. 

[1]  The  application  to  file  an  answer  to 
the  cross-petition  out  of  time  will  be  allowed 
very  much  as  a  matter  of  course.  Grant  v. 
Grant  84  N.  J.  Eq.  81,  92  AU.  791.  The  ap- 
plication to  compel  the  defendant's  solicitor 
to  withdraw  from  the  case  will  be  denied. 
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McCALL  V.  STERN  et  aL 


(Superior  Court  of  Delaware.    New  Castle. 
Feb.  12,  1919.). 

Replevin    «=s>48—Rb delivery   Bono— Wbit 

De    RETOBI70    HABIRDO. 

Where  the  oflScer  refused  to  give  defendant 
in  replevin  reasonable  time  to  furnish  a  prop- 
erty bond  before  delivering  the  goods  to  plain- 
tiff, a  writ  of  de  retomo  habendo  pendente  lite 
will  be  issued  upon  entry  by  defendant  of  proi>- 
er  security. 

Action  in  replevin  by  J<An  EL  McCaU 
against  Milton  Stem,  trading  as  the  Auto 
Transit  Company,  and  Joshua  Z.  Crossland, 
Sheriff.  Petition  by  defendant  Stem  for  a 
writ  de  retomo  habendo  pendente  lite. 
Writ  granted. 

CONRAD  and  HEISEL,  JJ..  sitting. 

Wilbur  Ix  Adams,  of  Wilmington,  for 
plaintiff. 

Edmund  S.  HelUngs,  of  Wilmington,  for 
defendants. 

Petition  of  defendant  Stem  for  the  issu- 
ance of  a  writ  de  retomo  habendo  pendente 
lite,  upon  giving  proper  security.  The  body 
of  the  petition  was  as  follows: 

"The  petition  of  Milton  Stem,  trading  as 
Auto  Transit  Company,  respectfully  represents: 

"That  he  is  one  of  the  defendants  in  tiie  above 
stated  case  and  that  the  above  writ  of  replevin 
was  issued  on  Monday,  the  10th  day  of  Febru- 
ary, A.  D.  1919,  at  3  o'clock  .in  the  afternoon 
of  that  day,  and  the  goods  and  chattels  were 
replevied  from  the  said  defendants  by  Isaac  S. 
Bullock,  coroner  of  New  Castie  county,  to  whom 
the  writ  was  directed. 

"That  the  said  Isaac  S.  Bollock,  coroner  as 
aforesaid,  delivered  the  goods  and  chattels,  to 
wit,  one  used  Paige  touring  car  and  equipment, 
six-cylinder,  motor  No.  57013,  to  the  said  plain- 
tiff in  the  said  writ  forthwith  and  refused  and 
denied  to  the  said  defendant  the  right  to  give  a 
property  bond  and  keep  possession  of  the  goods 
and  chattels  mentioned  and  described  in  the 
said  writ,  although  your  petitioner  within  one 
hour  trota  the  time  when  the  said  writ  of 
replevin  was  issued  and  the  said  goods  and 
chattels  delivered  to  the  coroner  of  New  Castle 
county,  offered  to  give  a  property  bond  with 
surety,  in  order  to  retain  possession  of  the  said 
goods  and  chattels. 

"Wherefore  your  said  petitioner  prays  that  a 
writ  de  retomo  habendo  be  awarded  to  him  of 
the  said  goods  and  chattels,  pending  the  out- 
come of  said  action,  upon  giving  proper  securi- 
ty." 

In  support  of  his  contention  that  the  writ 
should  issue,  Mr.  HelUngs,  for  defendant, 
cited  Harris  on  Modern  Entries,  voL  2,  page 
456,  writ  form  No.  126. 

Mr.  Adams,  for  plaintiff,  contended  that 
the  writ  de  retorno  habendo,  being  the  writ 
of  execution  in  ret)levin,  could  not  iassue 


pendente  lite,  but  only  Issued  for  the  pur- 
pose of  carrying  li.to  execution  the  verdict 
of  the  jury  for  the  return  of  the  goods. 

PER  CURIAM.  Where  It  appears  that  the 
officer  in  charge  of  the  execution  of  the  writ 
of  replevin  refused  to  give  reasonable  time  to 
the  defendant  In  the  writ  to  give  property 
bond  and  retain  possession  of  the  goods 
pending  the  action  of  replevin,  the  ooort  will 
direct  to  be  Issued  a  writ  of  de  retomo  ha- 
bendo pendente  lite,  upon  the  entering  of 
pr<H>er  and  sufficient  security  by  the  defend- 
ant  in  the  writ  of  replevin. 


OATLIN  V.  OAK  GROVE  CO. 

(Superior  Court  of  Delaware.    New  Castie. 
Feb.  6,  1919.) 

1.  Pleadiro  «=3280— Speoiai,  Plea— FnjNO 
AT  Tbiau 

In  an  action  for  services  rendered  by  plain- 
tiff as  real  estate  broker,  defendant's  request, 
made  during  the  trial,  tor  leave  to  file  a  spe- 
cial plea,  alleging  tiiat  plaintiff  did  not  have  a 
broker's  license  at  the  time  of  sale,  will  be 
granted  on  proper  terms. 

2.  CONTimTANCE  4=>14(1)— AUEKDHERT. 

In  an  action  for  services  rendered  by  plain- 
tiff as  real  estate  broker,  where  leave  to  fiile  a 
special  plea,  alleging  that  plaintiff  did  not  have 
a  broker's  license  at  the  time  of  sale,  was  grant- 
ed on  application  of  the  defendant,  a  continu- 
ance of  the  case  will  be  had. 

8.  PU&ADINO     «s»276— I^AVB    or    OOtTBT    TO 

Amend— CoNomoN— Coots. 
In  an  action  for  services  rendered  by  plain 
tiff  as  real  estate  broker,  where  leave  to  file  a 
special  plea,  alleging  that  plaintiff  did  not  have 
a  broker's  license  at  the  time  of  sale,  was  grant- 
ed on  application  of  the  defendant  and  the  case 
continued,  costs  of  the  term  will  be  imposed  up- 
on the  defendant. 

Action  by  Richard  H.  Catiin  against  the 
Oak  Grove  Company,  a  corporation.  Appli- 
cation by  defendant  to  file  special  plea  dur- 
ing the  trial.  Pleadings  amended  by  filing 
special  plea,  case  continued,  and  costs  im- 
posed upon  defendant 

CONRAD  and  HEISEL,  JJ..  sitting. 

Reuben  Satterthwalte,  Jr.,  of  Wilmington, 
for  plaintiff. 

David  J.  Relnhardt,  of  Wilmington,  for  de- 
fendant. 

Summons  case  No.  11,  September  term, 
1918. 

Action  by  Richard  H.  CaUln  against  Oak 
Grove  Company  to  recover  for  services  ren- 
dered April  23, 1918,  by  the  plaintiff  to  thede- 
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fondant  In  the  sale  of  real  estate.  Narr. 
filed  with  common  counts  and  bOl  of  pariic- 
alars.  Pleas;  non  assumpsit,  payment,  net 
off,  tender,  statute  of  limitations — non  as- 
sumpsit reUed  <»).  Application  to  file  special 
plea  during  the  trial.  Case  continued  and 
costs  of  the  term  imposed  upon  the  defend- 
ant 

During  the  course  of  the  plaintltr's  testi- 
mony, in  which  he  stated  that  the  defend- 
ants had  agreed  to  pay  him  five  per  cent, 
commission  on  the  price  obtained  for  cer- 
tain land  sold  by  him  for  the  defendants  to 
the  Delaware  State  Fair,  Incorporated,  co>m- 
sel  for  the  defendant  asked  leave  to  file  a 
special  plea  alleging,  in  substance,  that  at 
the  time  of  performing  the  services  alleged 
in  the  declaration  plaintiff  had  not  procured 
a  state  license  to  carry  on  the  bustness  of  a 
real  estate  broker  in  the  state  of  Delaware, 
citing  Gatta  v.  P.  B.  &  W.  R.  R.,  1  Boyce, 
299,  76  Atl.  66.  Ciounsel  for  plaintiff  object- 
ed and  stated  that  the  Issue  sought  to  be 
raised  by  the  special  plea  could  not  be  rais- 
ed without  it  and  that,  therefore,  plaintlfT 
was  not  prepared  to  meet  the  issue;  and  if 
the  defendant  was  allowed  to  file  the  plea 
the  case  should  be  continued  and  terms 
should  be  Imposed.  Counsel  for  defendant 
replied  that  by  the  bill  of  particulars  the  ac- 
tion was  for  work  and  latMr  done,  while  the 
proof  had  disclosed  a  special  contract;  no 
notice  of  special  contract  having  been  given 
by  tbe  pleadings. 

PER  CURIAM.  [1-3]  The  court  allows 
the  pleadings  to  be  amended  by  filing  the 
special  plea  and  continues  the  case,  imposing 
the  costs  of  the  term  upon  the  defendant 


STATE  V.  STIEGLER  et  al. 
(Supreme  Oonrt  of  Delaware.    Oct  31,  1918.) 

1.  Cbikirai.  Law  «=»427(5)  —  Consfibact — 
Proof. 

As  a  general  rule,  the  conspiracy  charged 
moat  be  proved  by  evidence  aliunde. 

2.  Cbikinai.  Law  «=3427(3)— Acts  and  Dec- 
i.abaii0nb  or  conspibaiobs  —  o&deb  ov 
Pboo». 

After  the  fact  of  conspiracy  is  proved,  the 
acta  and  declarations  of  the  conspirators  can 
be  shown,  and,  under  the  wide  discretion  given 
the  trial  court  respecting  order  of  proof,  such 
acts  and  declarations  may  be  given  in  evidence 
before  the  conspiracy  is  shown. 

3.  Cmminai.  Law  «s»368(1)—Evidencic— Evi- 
dence or  Othkb  Obiues. 

Generally  evidence  of  the  commission  of 
other  crimes  is  inadmissible  to  prove  the  crime 
charged,  even  though  it  be  of  a  similar  nature, 
subject  to  certain  well-known,  exceptions. 


4.  CBnoRAi.  Law  «s>372(8>— Cbihinai.  Con- 
spiBAOT— Oekebai.  Conspibact. 
In  prosecution  for  conspiracy  to  cheat  and 
defraud  plumbers'  supply  company,  the  acts  and 
transactions  whereby  different  supplies  were  ob- 
tained than  those  alleged  hetd  to  constitute  one 
general  conspiracy,  and  evidence  thereof  not  in- 
admissible as  proving  other  offenses. 

6.  Cbounal  Law  ^9872(6)  —  Evidence  or 
Othkb  Cbiueb— Gonspibact. 
In  prosecution  for  conspiracy  to  cheat  and 
defraud  plumbers'  supply  company  of  merchan- 
dise, evidence  of  other  acta  as'showing  a  similar 
scheme  or  system  was  not  admissible. 

Error  to  Court  of  General  Sessions,  New 
Castle  County. 

John  E.  Stiegler,  George  Ll  Dorsey.  Ste- 
phen A.  Smith,  and  Alexander  Rothwell  were 
jointly  Indicted  for  conspiracy  to  cheat  and 
defraud  Speakman  Supply  Sc  Pipe  Company 
of  certain  goods,  property,  and  merchandise- 
Verdict  guilty.  Sentences  were  Imposed.  Ac- 
cused bring  error.    Affirmed. 

Robert  G.  Harman,  of  Wilmington,  for 
plaintiffs  In  error  Dorsey  and  Smith. 

PhlUp  L.  Garrett  of  Wilmington,  for  j^aln- 
Off  In  error  Stiegler. 

Henry  R.  Isaacs,  of  Wilmington,  for  plain- 
tiff In  error  Rothwell. 

David  3.  Relnhardt  Atty.  Qea.,  and  P. 
Warren  Green,  Deputy  Atty.  Gen.,  for  the 
State. 

Indictment  No.  189,  September  term,  1917. 
was  tried  in  the  Court  of  General  Sessions, 
New  Castle  county,  November  term,  1917. 

BOYCE  and  RICE,  JJ.,  sitting. 

Stiegler  being  called  to  testify,  Mr.  Har- 
man requested  that.  Inasmuch  as  Stiegler  la 
one  of  the  alleged  co-conspirators,  the  court 
instruct  him  that  he  is  not  compelled  to  testi- 
fy, and  that  h\H  refusal  cannot  be  used  against  , 
him.  The  Attorney  General  suggested  that 
the  witness  is  represented  by  Mr.  Garrett, 
and  that  it  is  not  for  Mr.  Harman  to  make 
such  a  request 

Mr.  Harman:  Under  the  common  law,  a 
oo-conspirator  was  not  allowed  to  testify; 
and  by  the  statute  be  is  merely  given  the 
privilege  of  testifying  if  be  desires  so  to  do. 

Mr.  Garrett:  I  have  advised  the  witness 
whom  I  represent  to  waive  his  rights  and 
privileges  under  the  statute  and  to  testify. 
I  also  said  to  Mr.  Harman  that  I  had  no  ob- 
jection to  his  proceeding  in  tbe  manner  he 
has. 

BOYCE,  J.,  after  reading  Rev.  Code  1915, 
i  4215,  to  tbe  witness,  said: 

It  is  for  you  to  say  whether  you  desire 
to  avail  yourself  of  tbe  privilege*  which  the 
statute  affords  you. 

The  Witness:  I  want  to  tell  the  whole 
truth. 
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Mr.  Harman:  I  wish  to  ask  whether  or  not 
the  testimony  of  this  co-conspirator  is  to  be 
used  solely  against  him  or  against  our  cli- 
ents. 

BOYCB,  J.  The  witness  desires  to  testify. 
You  may  object  to  Questions  as  they  are  pro- 
pounded to  him. 

After  showing  by  the  witness  that  he  was 
employed  by  the  Speakman  Supply  &  Pipe 
Company  and  in  the  capacity  of  a  derk,  he 
was  asked  if  he  knew  George  L.  Dorsey  and 
Stephen  A.  Smith,  and,  answering  affirma- 
tively, inquiry  was  made  of  him: 

"When  did  you  first  meet  them?  A.  About 
the  first  of  this  year.  Q.  Where?  A.  At  the 
store.  Q.  Was  it  during  the  course  of  your 
employment?  A.  Yes,  sir.  Q.  Haye  you  bad 
any  transactions  with  tJiem?  A.  Yes,  sir. 
Q.  When  did  you  first  have  any  transactions 
with  them?    What  was  that  transaction?" 

Mr.  Harman:  I  object;  the  law  is  very 
well  settled  In  this  state,  in  the  Effler  Case, 
2  Boyce,  92,  78  Atl.  411,  and  In  the  Clark 
Case,  9  Houst.  !536,  33  Atl.  810,  that  in  a  case 
of  conspiracy,  before  you  can  prove  the  con- 
spiracy, or  attempt  to  prove  it  by  the  acts, 
admlssionB  or  confessions  of  the  co-conspira- 
tors, you  must  first  prove  it  by  evidence  ali- 
undfe  The  law  as  laid  down  in  UnderhiU 
on  Criminal  Evidence  is  that  the  safest  rule 
Is  that  it  must  first  be  proved  by  evidence  ali- 
unde, before  you  can  put  In  acts  or  declara- 
tions of  the  co-conspirators. 

Mr.  Beinhardt:  The  part  of  Underhill  that 
Mr.  Harman  has  not  referred  to  disposes  of 
this  question,  for  it  holds  it  to  be  discretion- 
ary with  the  court  to  permit  the  evidence  to 
go  in  this  way,  to  be  connected  up  later. 

BOYCE,  J.  It  is  clearly  within  the  dis- 
cretion of  the  trial  court.  If  the  state  fails 
to  make  out  a  prima  facie  case,  you  may 
move  to  strike  out  We  overrule  the  objec- 
tion. 

(Exception  noted  for  Dorsey,  Smith,  and 
Rothwell.) 

"A.  Norman  Woodward  had  Just  left  the 
employ  of  the  concern,  and  he  had  promised 
Mr.  Dorsey  a  bag  of  fittings — " 

Mr.  Harman:    I  object. 

BOYCE,  3.  Is  Norman  Woodward  one  of 
the  parties  named  in  this  indictment? 

Mr.  Beinhardt:  The  counte)  charge  these 
four  men  and  others  with  this  conspiracy. 
It  may  develop  that  Norman  Woodward  was 
one  of  the  unknown  conspirators. 

BOYCE,  J.  The  witness  was  Interrupted 
in  his  answer.  We  will  take  his  answer,  and 
then  entertain  an  application  to  strike  out. 

"A.  Norman  Woodward  had  promised  Dor- 
sey and  Smith  this  bag  of  fittings,  and  he 
had  left  the  concern  and  asked  me  as  a  fa- 
vor to  give  them  this  bag  of  fittings,  and  I 
gave  Dorsey  and  Smith  this  bag  of  fittings. 
Q.  Whose  property  did  you  give  to  Dorsey 
«ad  Smith?  A.  The  Speakman  Supply  4 
Pipe  Company's.    Q.  Where  did  you  get  that 


property?  A.  At  their  store.  Q.  Where? 
A.  Front  and  Market  streets.  Q.  Tba-t  was 
in  the  city  of  Wilmington,  New  Castle  coun- 
ty and  state  of  Delaware?  A.  Yea,  sir.  Q. 
When  you  gave  that  bag  of  fittings  to  Dor- 
sey and  Smith,  what.  If  anything,  did  they 
say  to  you?" 

Mr.  Harman:  I  object;  they  are  trying  to 
prove  this  by  Woodward,  who  is  not  named 
in  this  indictment. 

BOYCE,  J.    We  overrule  the  objection. 

"A.  They  said,  'All  right;'  that  is  all  that 
was  said.  Q.  Was  anything  else  done  at  that 
time?  A.  No,  sir.  Q.  Was  there  anything 
done  later  concerning  this  transactloa?  A. 
Yes,  sir.  Q.  What  was  it?  A.  They  came  in- 
to the  store  later  on  and  asked  for  a  bath- 
cock,  and  I  gave  It  to  them  and  they  gave 
me  $5  and  told  me  to  give  half  to  Joe  Weath- 
erby,  another  employ^  of  the  store.  Q. 
Whose  bath-cock  did  you  give  them?  A. 
The  Speakman  Supply  9c  Pipe  Company's, 
their  property.  Q.  What,  If  anjrtbing,  did 
you  receive  from  Dorsey  and  Smith  at  that 
time.  In  payment  for  that  bath-cock,  you 
acting  as  an  agent  for  the  Speakman  Supply 
ft  Pipe  Company?  A.  I  don't  understand 
the  question.  Q.  What  did  yon  receive  in 
payment  for  that  bath-cock  that  yon,  acting 
as  an  employ^  of  the  Speakman  Supply  & 
Pipe  Company  should  pay  the  company  for 
that  bath-cock?  A.. I  received  the  money  for 
myself,  and  not  for  the  company.  Q.  Where 
were  you  paid  the  money?  A.  At  the  store. 
Q.  By  whom  were  you  paid?  A.  By  Mr. 
Dorsey.  Q.  What  was  it  you  say  he  said? 
A.  To  give  halt  of  the  money  to  Weatherby. 
Q.  Xy>r  what  purpose?  A.  I  do  not  know. 
Q.  What  did  you  do  with  your  half  7  A.  Put 
it  in  my  pocket  Q.  Did  the  Speakman  Sap- 
ply  &  Pli)e  Company  get  any  of  that  m<ney. 
If  yon  know?  A.  No,  sir;  they  did  not." 
.  Mr.  Harman:  I  object,  and  ask  that  the 
answer  go  out  It  la  Immaterial;  If  Dorsey 
and  Smith  paid  this  man  a  proper  price, 
they  are  not  responsible  for  what  this  man 
did  with  the  money. 

Mr.  Reinhardt:  But  they  told  this  num 
to  give  another  man  half  of  this  money. 
That  is  an  overt  act  to  sustain  this  conspir- 
acy.   •    •    • 

"Q.  Are  you  acquainted  with  the  method  ot 
doing  business  by  the  Speakman  Supply  & 
Pipe  Company,  when  customers  order  or  re- 
ceive goods?" 

Mr.  Harman:  I  object;  it  is  Immaterial 
whether  be  knows  or  not 

BOYCB,  J.  We  overrule  the  obJecUon, 
subject  to  your  right  to  move  to  strike  out 
later. 

"A.  Yes,  sir.  Q.  If  a  customer  came  Into 
your  store  and  purchased  a  bath-cock,  what 
would  be  d(»e?  A.  I  would  get  him  the 
bath-cock,  and  go  Into  the  office  and  have  a 
price  set  on  It,  tell  the  customer  the  price, 
receive  the  money,  write  up  a  cash  sales 
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dip,  and  give  th«  cnstomer  tbe  duplicate 
irith  the  bath-cock.  Q.  Did  you  do  that  In 
ctmnection  with  the  delivery  of  tbe  bath- 
cock  to  Dorsey?" 

Mr.  Harman :  I  object ;  this  Is  not  materi- 
al, unless  it  is  shown  that  Dorsey  and  Smith 
knew  their  custom. 

Mr.  Relnhardt :  I  promise  to  show  that 

BOXCE,  J.  Under  the  promise,  we  over- 
rule the  objection.    •     •    • 

Weatherby,  a  clerk  in  the  said  store,  being 
called  as  a  witness  was  asked  among  other 
questiona : 

"Did  you  ever  have  any  talk  with  either 
Smith  or  Dorsey  about  their  getting  material 
from  the  Speakman  Supply  &  Pipe  Company  7 
A.  Yes,  sir.  Q.  With  whom  did  you  have  tbe 
first  talk?  A.  With  Dorsey.  Q.  When  was 
it?  A.  About  three  weeks  or  a  month  after  I 
went  to  work  there.  Q.  Was  it  in  the 
store?" 

Mr.  Harman:  This  witness  is  one  of  the 
co-conspirators  in  other  indictments,  and  I 
want  to  urge  the  same  objection  as  to  the 
previous  witness. 

Mr.  BeLnhardt:  He  is  not  charged  in  this 
indictment. 

Mr.  Garrett:  I  represent  this  defendant 
and  desire  to  make  the  same  statement  that 
I  did  with  reference  to  the  previous  witness. 

Mr.  Harman :  Whatever  these  defendants, 
Dorsey  and  Smith,  had  to  do  with  this  wit- 
ness, would  constitute  another  case  of  con- 
iViracy,  and  has  nothing  to  do  with  this 
case  on  trial. 

Mr.  Relnhardt :  We  will  have  to  meet  this 
questlcm,  and  we  are  ready  to  argue  it  as 
soon  as  it  is  properly  raised  by  a  question 
asked  this  witness. 

Rev.  Code  1915,  t  4215,  first  being  read  to 
the  witness,  the  court  inquired  of  him  wheth- 
er be  claimed  exemption  thereunder.  He  an- 
swered, "No,  sir." 

Mr.  Harman:  My  objection  is  that  the 
case  before  the  court  Is  a  charge  of  con- 
spiracy on  the  part  of  Stiegler,  Dorsey,  Smith 
and  Rothwell,  and  this  witness  is  not  a 
party  to  this  indictment.  Tbe  state  is  trying 
to  prove  a  conspiracy  on  tbe  part  of  this  wit- 
ness, and  Dorsey  and  Smith,  and  that  Is  what 
I  object  to. 

BOYOE,  J.  Without  giving  our  reasons  at 
this  time,  we  overrule  the  objection. 

(Exception  noted  for  Dorsey,  Smith  and 
BothweU.) 

"A.  Yes,  sir;  Mr.  Dorsey  came  to  me  and 
he  said,  'Joe,  you  are  not  making  much  mon- 
ey for  what  you  are  doing  here ;  how  would 
you  like  to  make  a  few  dollars  on  the  side? 
All  you  have  to  do,  whatever  I  ask  for,  just 
pass  it  to  me  and  I  will  give  you  a  check  now 
and  then ;'  and  a  couple  of  days  later  I  told 
him  I  would  let  him  have  such  small  stuff 
as  be  needed  now  and  then.  Q.  Did  you 
thereafter  give  Dorsey  stuff?  A.  Yes,  sir; 
I  did.    Q.  Who,  U  anybody,  was  with  him  at 


times  when  you  handed  tbe  stuff  over?  A. 
Smith  was  with  him  two  or  three  times.  Q. 
Whose  property  was  it  you  handed  over  to 
IDorsey  in  pursuance  of  that  arrangement? 
A.  Tbe  Speakman  Supply  &  Pipe  Company's. 
Q.  Wl^at  money  did  the  Speakman  Supply  & 
Pipe  Company  get  out  of  the  stuff  you  hand- 
ed over?  A.  Notliing.  Q.  What  did  you  get? 
A.  I  got  a  tip  now  and  then.  •  •  •  Q. 
When  you  would  give  this  material  to  Dorsey 
or  Smith,  or  to  both  of  tbem,  did  you  make  out 
a  cash  slip  and  turn  it  into  the  office?  A.  No, 
sir.  Q.  Did  you  ever  sell  any  straight  stuff  to 
Dorsey  and  Smith?  A.  Yes,  sir.  Q.  What 
did  yon  do?  A.  I  made  out  a  cash  slip  and 
turned  it  into  the  office.  Q.  There  were  sales 
that  were  straight?  A  Yes,  sir.  Q.  Who 
got  the  money  for  those  sales?  A.  The 
Speakman  Supply  ft  Pipe  Company.  Q.  Were 
you  present  on  any  occasion  when  Mr.  Dors- 
ey came  in  the  store  and  got  a  bath-cock? 
A.  At  that  time  I  was  working  around  the 
store  about  20  or  30  yards  away,  and  Dor- 
sey took  it  and  said  something  to  Stiegler 
and  walked  out,  and  about  10  minutes  later 
he  came  back,  and  when  he  came  in  I  was 
about  2  feet  away  from  Stiegler.  Q.  How 
much  money  did  Dorsey  give  to  Stiegler  on 
that  occasion?  A.  Five  dollars.  Q.  And 
what  did  (Dorsey  say?  A.  He  told  him  to 
split  It  with  me.  Q.  Did  you  see  whether  or 
not  Stiegler  prepared  any  cash  sales  slip 
when  he  handed  over  that  bath-cock?  A. 
No,  sir ;  he  did  not.  Q.  And  you  and  Stieg- 
ler got  the  $2.S0  apiece?  A.  Yes,  sir.  Q. 
Did  you  turn  your  share  of  that  money  into 
the  Speakman  Supply  &  Pipe  Company?  A. 
No,  sir.  Q.  Were  you  with  Mr.  Stiegler  yes- 
terday about  2  o'clock?  A.  Yes,  sir.  Q. 
Where?  A.  We  were  on  the  outside  of  thto 
building,  at  Eleventh  and  King  streets.  Q. 
Which  one  of  these  defendants  approached 
you?  A.  Mr.  Smith.  Q.  What  did  you  hear 
Smith  say?  A.  I  heard  him  say  to  Stiegler 
to  say  when  he  testified  that  there  was  no 
agreement  between  them,  and  If  there  was 
no  agreement  there  could  not  be  any  conspira- 
cy and  the  case  would  be  dropped.  Q.  Yoo 
were  under  subpoena  at  that  time?  A.  Yes, 
sir.    •    •     •'• 

Woodward,  another  derk  in  the  said  store, 
being  called  as  a  witness,  testified  that  he 
knew  George  L.  Dorsey  and  Stephen  A. 
Smith. 

"In  what  capacity  did  you  work  for  the 
Speakman  Supply  &  Pipe  Company?  A.  I 
was  clerk  In  the  store,  and  also  shipping 
clerk.  Q.  As  a  clerk  and  shipping  clerk  for 
the  Speakman  Supply  &  Pipe  Company,  did 
you  have  any  transaction  of  any  nature  with 
George  £k  Dorsey  or  Stephen  A.  Smith?  A. 
I  did.  Q.  When  was  the  first  transaction 
you  had  with  either  of  these  men?  A.  About 
April,  1916.  Q.  With  which  one?  A,  With 
both  men.  Q.  State  tbe  first  transaction — 
with  whom  did  you  have  that  first  transac- 
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Honl  A.  With  both  ot  them.  Q.  What,  If 
anything,  did  they  say  to  you  at  that  time?" 

Mr.  Harman :  I  make  the  same  objection ; 
they  are  trying  to  prove  a  crime  1^  a  co- 
conspirator In  an  entirely  different  case. 

BOYCE,  J.  Without  giving  our  reasons,  we 
overrule  the  Objection. 

(Exception  noted  for  Dorsey,  Smith  and 
Rotbwell.) 

"A.  They  told  me  I  wasn't  making  the 
money  I  should,  and  If  I  would  do  what  they 
said,  I  might  make  some  extra  money,  and 
that  was  that  I  sell  them  goods  at  re- 
duced prices  and  keep  the  money  myself. 
Q.  Who  made  that  statement?  A.  Dors^. 
Q.  Was  Smith  with  him?  A.  Tea,  sir.  Q. 
What  did  you  do  at  that  time,  or  later,  if 
anything,  in  carrying  out  what  they  had  sug- 
gested to  you?  A.  I  gave  them  materials  at 
whatever  prices  they  would  give  me  for  It 
Q.  Whose  material  did  you  give  them?  A. 
The  Speakman  Supply  &  Pipe  Company's. 
Q.  Was  there  a  cash  sale  slip  made  at  the 
time?  A.  There  was  not.  Q.  Were  there  any 
straight  transactions  at  all  that  you  made 
with  Dorsey  and  Smith?  A.  There  were. 
Q.  When  you  made  straight  transactions, 
what,  if  any,  slips  or  papers  did  you  make  out? 
A.  I  would  turn  a  cash  sale  In.  Q.  Were 
there  any  times  when  you  did  not  make  out 
these  papers?  A.  Tea,  sir.  Q.  When  was 
that?  A.  When  the  deal  was  not  correct 
Q.  How  many  times  were  these  occasions 
when  the  deal  or  deals  were  not  correct? 
A.  Several  times.  Q.  With  whom  did  you 
deal  on  these  occasions?  A.  With  both  Dor- 
sey and  Smith,    *    •    • » 

Other  witnesses,  employes  In  the  store, 
gave  similar  testimony  against  similar  ob- 
jections. At  the  close  of  the  testimony  for 
the  state,  Mr.  Harman  moved  (1)  that  the 
evidence  of  the  witness  John  E.  Stiegler  be 
stricken  from  the  record,  on  the  ground  that 
such  evidence  was  not  admissible  to  bind  the 
defendants  Dorsey  and  Smith  until  the  ex- 
istence of  a  conspiracy  by  Stiegler,'  Dorsey, 
Smith  and  Rothwell,  as  alleged  in  the  indict- 
ment, bad  first  been  proven  by  the  state,  at 
least  prima  facie,  by  evidence  aliunde,  and 
that  the  state  had  failed  thereafter  to  make 
out  a  prima  fade  case  of  conspiracy  by  ev- 
idence aliunde;  (2)  that  the  evidence  of  the 
witnesses  Joseph  Weatherby,  Norman  Wood- 
ward, James  L.  Mannering  and  Earl  Klrk- 
ley,  respectively,  be  stricken  from  the  rec- 
ord, on  the  ground  that  they  were  not  named 
as  alleged  co-eonsplrators  In  the  Indictment 
in  this  case,  and  that  evidence  of  an  alleged 
conspiracy  between  each  of  them  and  the  de- 
fendants Dorsey  and  Smith  was  not  admissi- 
ble to  prove  a  conspiracy  by  Stiegler,  Dorsey, 
Smith  and  Rothwell,  as  alleged  in  the  Indict- 
ment, as  It  was  simply  an  attempt  to  prove 
the  alleged  crime  set  out  In  the  Indictment  by 
attempting  to  prove  another  distinct  and 
separate  crime  by  Weatherby,  Dorsey    and 


Smith;  Woodwardi,  Doraey  and  Smith — 
Mannering,  Dorsey  and  Smith,  and  KIrkley, 
Dorsey  and  Smith. 

Mr.  Isaacs,  on  the  same  groonds,  moved 
to  strike  out  all  similar  testimony  affecting 
the  defendant  Rothwell. 

BOYCE,  J.  We  decline  the  motion  to 
strike  out 

(Exception  noted  for  Dorsey,  Smith  and 
RothweU.) 

BOYCE,  J.,  charged  the  Jury  In  part: 

The  first  count  in  the  indictment  charges 
that— 

"John  E.  Stiegler,  George  !#.  Dorsey,  Stephen 
A.  Smith  and  Alexander  RothweU,  all  late  ot, 
etc.,  on,  etc.,  unlawfully,  did  falsdy  and  fraud- 
ulently conspire,  combine,  confederate  and  agree 
together  and  with  divers  other  persona  whose 
names  to  the  jurors  aforesaid  are  unknown,  to 
dteat  and  defraud  a  certain  Speakman  Supply 
&  Pipe  Company  of  divers  large  quantitiea  of 
its  goods,  property  and  merchandise.    •    •    • " 

The  second  count  is  similar. 
The  third  count  diarges  that — 

"He,  the  said  John  K.  Stiegler,  then  and  there 
being  a  clerk  and  employed  by  a  certain  Speak- 
man Supply  &  Pipe  Company  in  their  bosinras 
of  the  manufacture  and  sale  of  certain  merchan- 
dise, to  wit  plumbiDK  materials  and  supplies. 
and  be,  the  said  Alexander  Rothwell,  then  uid 
there  being  a  driver  of  a  certain  horse  and 
delivery  wagon,  employed  by  the  said  Speakman 
Supply  &  Pipe  Company  to  deliver  to  purchas- 
ers merchandise,  to  wit,  plumbing  materials  and 
supplies  purchased  by  persons  from  said  Speak- 
man Supply  &  IPipe  Company,  and  said  George 
Ij.  Dorsey  and  Stephen  A.  Smith,  then  and 
there  being  engaged  and  associated  together  in 
tbe  plumbing  business  and  in  the  sale  and  in- 
stallation of  plumbing  materials  and  supplies 
*  *  *  unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  together  fraud- 
ulently to  steal,  take  and  carry  away  and  to 
convert  to  their  own  use  divers  quantities  of 
the  goods  and  merchandise,  to  wit,  pinmbini; 
materials  and  supplies,  then  and  there  belong- 
ing to,  and  the  property  of  said  Speakman  Sup- 
ply &  Pipe  Company,  of  great  value.    •    •   •  " 

The  fourth  count  Is  similar  to  the  third. 

Conspiracy  is  a  common-law  offense  and 
Is  expressly  made  a  misdemeanor  by  Rev. 
Code  1915,  f  479T. 

A  conspiracy  is  a  combination  of  two  or 
more  persons  to  do  either  an  unlawful  act 
or  a  lawful  act  by  criminal  or  unlavrfnl 
means  with  unity  of  design  and  purpose. 
The  gist  of  the  offense  is  the  unlawful  com- 
bination between  tbe  parties.  No  formal 
agreement  between  the  parties  to  the  conspir- 
acy charged  is  necessary.  It  is  anfBdent 
that  the  minds  of  the  porttes  meet  under 
standingly  so  as  to  bring  about  an  Intelli- 
gent and  deliberate  agreement  to  do  the  acts 
and  commit  the  offense  diarged.  Conspiracy 
implies  concert  of  design  and  not  participa- 
tion In  every  detail  necessary  to  carry  the 
general  purpose  or  design  Into  execution. 
12  C.  J.  544,  I  7  (b).    Though  the  commoD 
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iesfgn  Is  the  essence  of  the  charge,  It  Is  not 
necessary  to  prove  that  the  accused  came 
together  and  actnally  agreed  in  terms  to  have 
that  design  and  to  pursue  It  by  common 
means.  If  It  be  proved  that  the  accused  par- 
sued,  by  tbelr  acts,  the  same  object,  often 
by  the  same  means,  one  performing  one  part 
and  another  another  part  of  the  same,  so  .as 
to  complete  It,  with  a  view  to  the  attainment 
of  the  same  object,  the  Jury  will  be  Justified 
In  the  conclusion  that  they  were  engaged  In  a 
conspiracy  to  effect  that  object  3  Greenl. 
Ev.  (16th  Ed.)  101. 

A  conspiracy  may  be  shown  either  by 
direct  evidence,  that  Is,  by  the  admissions 
and  declarations  of  the  parties  or  co-consplr- 
ators,  or  by  circumstantial  evidence;  that 
is,  by  facts  and  circumstances  from  whldi 
the  existence  of  the  conspiracy  may  be  In- 
ferred. Proof  of  a  conspiracy  will  generally, 
from  the  nature  of  the  case,  be  drcumstan- 
tlal.  Circumstantial  evidence  Is  where,  some 
facts  being  proved,  another  fact  follows  as 
a  natural  or  very  probable  conclusion  from 
the  facts  actually  proved,  so  as  readily  to 
pain  the  assent  of  the  mind  from  the  mere 
probability  of  Its  having  occurred.  It  Is  the 
Inference  of  a  fact  from  other  facts  proved ; 
and  the  fact  thus  inferred  and  assented  to 
by  the  mind,  Is  said  to  be  presumed ;  that  Is 
to  say,  it  Is  taken  for  granted  until  the  con- 
trary is  proved.  And  this  Is  what  is  call- 
ed circumstantial  evidence,  and  it  is  adopted 
the  more  readily  in  proportion  to  the  difficul- 
ty of  proving  the  fact  by  direct  evidence. 
Such  evidence,  in  order  to  warrant  a  convic- 
tion, must  be  sufficient  to  satisfy  the  Jury 
hej-ond  a  reasonable  doubt.  The  rule  is  that 
where  the  evidence  is  solely  circumstantial, 
the  Jury  must  be  fully  satisfied,  not  only  that 
the  circumstances  are  consistent  with  the  ac- 
cused having  committed  the  act  or  acts 
charged  as  constituting  the  crime,  but  they 
must  also  be  fully  satisfied  that  the  facts 
shown  by  such  evidence  are  such  as  to  be 
Inconsistent  with  any  other  rational  conclu- 
sion than  that  the  accused  was  the  party 
who  committed  the  act  complained  of.  The 
facts  established  by  such  evidence  must  be 
such  as  to  exclude  any  other  reasonable 
hypothesis  or  conclusion.  State  v.  Tyre,  6 
Penn.  343.  357.  67  AU.  199. 

The  testimony  of  Stlegler,  one  of  the  per- 
!>on8  accused,  was  admitted  against  the  ob- 
jection that  testimony  of  a  co-conspirator 
Is  not  admissible  until  the  conspiracy  as 
charged  In  the  Indictment  is  established 
prima  fade  by  other  testimony.  The  testi- 
mony of  three  other  witnesses,  each  of  whom 
Is  indicted  with  Dorsey  and  Smith  for  a  con- 
spiracy similar  In  all  respects  to  the  case 
now  on  trial,  was  admitted  against  objection 
on  the  same  ground.  The  order  in  which 
testimony  may  be  introduced  is  largely  with- 
in the  discretion  of  the  court.  Whether  tes- 
timony Is  or  Is  not  admissible  is  for  deter- 


mination of  the  court.  But  the  Jnry,  are  tb» 
Judges  of  the  credibility  of  the  witnesses 
and  of  the  wtight  and  value  of  their  testi- 
mony. The  court  admitted  the  testlnnmy  of 
these  witnesses  as  competoit  and  relevant 
evidence;  although  we  say  to  yon  that  such 
evidence  was  admitted,  not  for  the  purpose 
of  proving  the  commission  of  another  crime, 
but  mily  for  the  purpose  of  showing  whether 
a  common  design,  such  as  that  charged  in  the 
indictment,  existed  between  the  parties,  and 
it  is  not  to  be  considered  by  you  at  all  un- 
less yon  are  satisfied  tram  other  evidence 
that  there  was  an  unlawful  combination  en- 
tered into  by  the  accused  persons  snch  as  la 
charged  in  the  indictment  State  v.  Effler, 
2  Boyce,  92,  112,  78  Atl.  -411. 

The  acts,  declarations  and  statements  of 
these  witnesses  cannot  bind  Dorsey,  Smith 
and  Rothwell  until  the  state  proves  to  your 
satisfaction  by  other  direct  or  circumstan- 
tial evidence  that  an  unlawful  comblnatioD 
l>etween  the  parties  existed  as  barged  in 
the  Indictment. 

The  testimony  of  a  co-consplrator  is  always- 
admissible,  but  it  should  be  weighed  and 
considered  with  care.  It  Is  the  practice  of 
the  courts  to  cantlon  Juries  that  there 
should  not  be  a  conviction  on  such  testi- 
mony unless  it  be  corroborated  by  other  evi- 
dence in  the  case,  aside  from  the  testimcny 
of  other  co-consplrators. 

Whenever  the  existence  of  a  conspiracy 
Is  established,  each  conspirator  Is  liable  for 
the  overt  acts  of  his  confederates  committed 
In  pursuance  of  the  common,  unlawful  de- 
sign, and  It  is  immaterial  when  he  Joined  In 
the  combination. 

The  weight  to  be  given  to  the  testimony  of 
a  co-conspirator  is  for  the  jury  alone,  con- 
sidered In  view  of  all  the  evidence.  It  is 
the  duty  of  the  jury  to  reach  their  verdict 
on  a  careful  consideration  of  all  the  evidence, 
and  the  law  applicable  thereto  as  announced 
by  the  court. 

So  that  If,  after  carefnlly  considering  all 
the  evidence,  you  entertain  a  reasonable 
doubt  of  the  guilt  of  all  or  any  of  the  accused 
persons,  your  verdict  should  be  not  guilty 
as  to  su«di  penon  or  persons. 

If  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  accused  persons 
did  corruptly  and  unlawfully  conspire,  com- 
bine, confederate  and  agree  together  to  cheat 
and  defraud  or  feloniously  to  steal,  take, 
carry  away  and  to  convert  to  their  own  use, 
goods  and  chattels  of  the  Speakman  Supply 
&  Pipe  Company,  as  charged  in  the  indict- 
ment, your  verdict  should  be  guilty.    •    •    • 

Verdict,  guilty  as  to  all  four  defendants,  with 
recommendation  to  mercy  as  to  Stlegler  and 
Rothwell. 

Sentences  were  Imposed.  Whereupon  the 
accused  filed  a  supersedeas  bond,  and  also  a 
pneclpe  for  writ  of  error  with  the  clerk  of  the 
Supreme  Court,  and  they  were  released  from 
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castody.  Error  issued,  and  sabsequently  a 
bill  of  exceptions  was  signed. 

The  errors  assigned  appear  in  the  opinion 
of  the  court. 

Stlegler,  Dorsey,  Smith  and  Rothwell  were 
indicted  upon  a'  charge  of  conspiring  among 
themselves  and  with  others  whose  names 
were  unknown,  to  cheat  and  defraud  the 
Speakman  Supply  &  Pipe  Company  of  divers 
large  quantities  of  its  goods  and  merchandise. 

The  Speakman  Supply  &  Pipe  Company  for 
a  number  of  years  past  has  been  engaged  In 
the  plumbing  and  supply  businesB  in  Wllmlng' 
toa  Dorsey  and  Smith  In  April,  1916,  and 
for  a  long  time  prior  thereto,  were  associated 
together  in  the  plumUng  business  with  their 
work  shop  and  show  room  at  Fourth  and 
Jackson  streets,  Wilmington,  I>elaware, 
Botbwell  was  a  oolmred  man  employed  by  the 
Speakman  Supply  &  Pipe  Company  as  a  driv- 
er of  Its  delivery  wagons.  Stlegler,  Wood- 
ward, Manneilitg,  Weattoerby  and  Kirkl^y 
were  young  men  whose  ages,  excepting  Wood- 
ward, ranged  from  17  to  2b  yeara  Wood- 
ward was  24  years  of  ag&  All  were  employed 
by  the  Speakman  Supply  &  Pipe  Company  as 
Clerks  in  its  store,  though  not  all  during  the 
same  period  of  time.  Stlegler  is  the  only  one 
named  In  this  Indictment  Before  any  arrests 
■were  made,  Stlegler,  Woodward,  Mannering 
and  Weatherby  confessed  to  their  share  in 
the  ofTense  diarged. 

It  was  the  contention  of  the  state  that 
there  was  but  <me  conspiracy  whicb  origlnatr 
ed  in  April,  1916,  between  Dorsey,  Smith  and 
Woodward,  and  that  subsequently,  Dorsey 
and  Smith  induced  Rothwell,  Weatherby, 
Mannering  and  Stlegler  to  ]<^  in  the  con- 
spiracy. 

Ttiat  the  plan  or  scheme  of  the  conspiracy 
was  for  these  clerks  whUe  in  the  store  of  the 
Speakman  Supply  &  Pii)e  Company  to  deliver 
from  time  to  time,  certain  articles  of  mer- 
titiandlse  of  the  company  to  Dorsey  or  Smith 
or  both  of  them  without  collecting  any  money 
therefor,  or  making  any  charge  or  entry  of 
the  transaction  on  the  books  of  the  company, 
and,  of  course^  without  the  knowledge  of  the 
company. 

That  other  articles  of  merchandise  of  the 
Speakman  Supply  &  Pipe  Company  too  bulky 
to  be  carried  away  by  Dorsey  and  Smith, 
were  delivered  to  the  driver  Rothwell  who 
would  put  them  on  the  delivery  wagon  and 
deliver  them  to  the  shop  of  Dorsey  and  Smith, 
and  no  money  would  be  collected  or  charge 
made  for  these  articles.  Dorsey  and  Smith 
gave  various  sums  of  money  to  Stlegler  and 
to  the  other  clerks  as  rewards  for  their  parts 
in  these  transaetions  and  instructed  them  to 
pay  parts  of  the  money  so  received  to  Roth- 
well as  a  renvard  for  his  conduct 

That  as  a  reward  for  this  conduct  Dorsey 
or  Smith,  and  sometimes  both  of  them,  would 
from  time  to  time  give  certain  sums  of  money 
to  these  clerks  for  their  own  use,  which  sums 
were  Invariably  much  lees  in  amount  than 


'  the  value  of  the  merCbandlfle  delivered  to 
Dorsey  and  Smith. 

In  one  instance  $5  were  given  by  Dorsey 
and  Smith  to  Stlegler,  which  sum,  by  th^r 
direction,  was  divided  by  Stlegler  between 
himself  and  Weatherby.  In  another  instance 
a  bag  of  plumbing  fittings  belonging  to  the 
Speakman  Supply  &  Pipe  C<Knpany  was  d^v- 
ered  free  to  Dorsey  and  Smith  through  the 
joint  action  of  Stle^er  and  Woodward. 

Kirkley  refused  to  enter  the  conspiracy, 
although  solicited  to  do  so  by  Dorsey  and 
Smith. 

Stlegler,  Woodward,  Mannering,  Weather- 
by and  Kirkley  each  testified  at  the  trial 
against  objection.  Motion  to  strike  out  the 
testimony  of  Stlegler,  on  the  ground  that  the 
state  had  failed  to  prove  the  conspiracy 
charged  by  evidence  aliunde,  was  denledL 
Also  a  motion  to  strike  out  the  testimony  of 
Woodward,  Mannering,  Weatherby  and  Kirk- 
ley on  the  ground  that  the  state  had  attempt- 
ed to  prove  one  crime,  viz.  the  alleged  con- 
spiracy of  Stlegler,  Dorsey,  Smith  and  Roth- 
well, by  trying  to  prove  another  separate  and 
distinct  crime  in  each  instance,  viz.  by  an 
alleged  conspiracy  by  (a)  Weatherby,  Dorsey 
and  Smith;  (b)  Woodward,  Dorsey  and 
Smith;  (c)  Mannering,  Dorsey  and  Smith; 
and  (d)  Kirkley,  Dorsey  and  Smith,  and  eadi 
one  at  a  different  time  than  that  set  out  in 
the  indictment  as  to  Stlegler,  Dorsey,  Smith 
and  Rothwell. 

It  was  also  urged  In  support  of  the  motioa 
that  the  attempt  to  show  (a)  that  Weatherby, 
Dorsey  and  Smith  committed  a  conspiracy; 
(b)  that  Woodward,  Dorsey  and  Smith  com- 
mitted a  conspiracy;  (c)  that  Mannering, 
Dorsey  and  Smith  committed  a  con^iracy; 
and  (d)  that  KirlUey,  Dorsey  and  Smith  com- 
mitted a  conspiracy — was  inadmissible  to  tiy 
to  prove  that  Stlegler,  Dorsey,  Smith  and 
Rothwell  committed  a  certain  conspiracy  as 
set  out  in  the  indictment  and  at  a  time 
different  from  any  of  the  above,  because  it 
was  an  attempt  to  try  to  prove  one  crime 
by  trying  to  prove  another  separate  and  dis- 
tinct crime,  and  the  exceptions  to  the  general 
rule  (forbidding  this  to  be  done)  as  to  neces- 
sity, identity,  plan,  guilty  knowledge  and  In- 
tent, did  not  apply,  and  were  not  applicable, 
In  this  case. 

Argued  before  CURTIS,  Ch.,  PBNNB- 
Willi,  C.  J.,  and  CONRAD  and  KBISEL,  JJ. 

Argument   for   Plaintiffs  in   Error. 

The  acts,  declarations  and  statements  of 
alleged  co-conspirators  cannot  be  considered 
against  the  accused  until  the  state  proves  an 
unlawful  conspiracy  between  accused  and  tlie 
others.  State  v.  Btfler,  2  Boyoe,  92,  78  AtL 
411. 

The  safest  rule  is  to  satisfy  the  jury  by  a 
prima  facie  case  that  the  conspiracy  existed, 
and  then,  to  offer  evidence  of  the  declaratioiii 
of  any  co-contvirators.  Underbill,  Giim.  £*• 
f  497. 
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Tbe  acta,  dedaratlona  a&A  statementB  of 
other  j/ermaa  cannot  bind  the  defendants 
nntil  the  state  proves  that  an  unlawfnl  con- 
qdrac?  or  combination  exists  as  dutrged  in 
the  indictment  and  that  the  defendants  were 
parUes  to  It.  State  v.  Kffleii  2  Boyce,  92, 112, 
78  Atl.  411.  ^ 

It  la  a  general  role  of  crlmlBal  evidence  that 
on  the  trial  of  a  person  charged  with  a  crime 
I  proof  of  a  distinct,  Independent  offense  can- 
I  not  be  admitted  into  evidence.  Effler  v. 
SUte,  4  Boyoe,  04,  86  Ati.  731;  State  v. 
Brown,  8  Boyce.  499,  604,  86  AtL  797. 

The  exceptions  to  the  general  rule  onght 
to  be  Gftrefnlly  limited  and  guarded  by  the 
conrts  and  their  number  should  not  be  in- 
creased. Effler  V.  State,  4  Boyce,  62,  65,  86 
AtL  731. 

The  case  of  necessity  does  not  apply  here 
for  the  state  did  not  have  to  prove  some 
other  crime  in  order  to  be  able  to  prove  the 
one  set  out  In  the  Indictment.  The  case  of 
'intent"  was  not  Involved  at  all  in  this  case. 
All  the  state  had  to  do  was  to  prove  the  com- 
mission of  the  crime,  and  the  lnt»it  followed 
as  a  necessary  consequence.  State  v.  Brown, 
8  Boyce,  499,  606,  86  Atl.  797. 

In  this  case  no  unlawful  combination  was 
proven  by  any  one  but  Stlegler — a  co-con- 
splrator— and  this  evidence  was  inadmissible. 

Argument  for  the  State,  Defendant  In 
Error. 

The  overwhelming  weight  of  authority  is  to 
the  effect  that  the  order  of  admission  of  tes- 
timony in  cases  of  conspiracy  is  left  almost 
entirely  to  the  discretion  of  the  trial  court, 
and  such  discretion  will  not  be  reviewed  on 
error  except  In  clear  cases  of  abuse.  Under- 
bill, Cr.  Ev.  li  134,  492;  2  Whart  Or,  Bv. 
435. 

It  Is  not  necessary  to  show  that  the  ac- 
cused took  part  in  every  act  of  the  con- 
spiracy or  that  he  had  actual  knowledge  of 
every  act,  Underhlll,  Cr.  Ev.  {  492;  People 
T,  Miles,  123  App.  Dlv.  862,  108  N.  Y.  Supp. 
520;    2  Busaell  on  Crimes  (6th  Ed.)  533,  698. 

It  is  competent  to  prove  either  the  con- 
spiracy which  renders  the  acts  of  the  conspir- 
ators admissible  In  evidence,  or  to  prove  the 
acts  of  the  different  persons  and  thus  prove 
the  considracy.  Carson,  Cr.  Cons,  212,  214, 
216;  2  Bishop,  New  Cr.  Pro.  §  227;  2  Arch- 
birid.  Cr,  Pro.  621,  622;  12  C.  J.  684;  8 
Cyc  862. 

Attention,  also,  is  called  to  the  fact  that 
John  E.  Stlegler,  the  first  witness  examined 
on  behalf  of  the  .state,  was  a  codefendant 
with  the  x^alntlfls  in  error,  and  a  party  to 
the  alleged  conspiracy.  The  section  of  the 
statute  In  regard  to  testimony  by  an  accused 
person  was  read  to  Stlegler  by  the  trial  court 
and  he  expressed  his  .willingness  to  testify 
as  to  his  participation  In,  and  knowledge  of 
the  alleged  coospiracy. 

One  of  the  approved  methods  of  proof  of  a 
106A.-43 


eonsirtracy  la  where  one  of  the  persons  im- 
plicated conaenta  to  be  esainiosd  as  a  wit- 
ness for  the  prosecution.  Carson,  Cr.  Con. 
212. 

This  express  point  was  decided  In  the  case 
of  State  V.  Clark,  9  Honst  636,  38  AU.  Sia 

In  State  v.  Adams  et  al.,  1  Honst  Cilm. 
Gas.  361,  the  cmly  witnesses  for  the  state  to 
prove  the  conspiracy  were  two  of  the  accom- 
plices of  the  defendants. 

The  first  count  of  the  Indictment  alleged 
that  the  plaintiffs  in  error  "did  falsely  and 
fraudulently  conspire,  combine,  confederate, 
and  agree  together  and  with  divers  other 
persons  whose  names  are  to  the  Jurors  afore- 
said unknown.     •     •    • " 

The  conspiracy  charged  was  a  general  one, 
"to  dieat  and  defraud,"  etc.,  and. such  was 
the  allegation  in  said  count. 

While  Stlegler  was  the  last  of  the  clerks  of 
Speakman  Supply  &  Pipe  Company  to  enter 
into  the  conspiracy,  the  testimony  clearly 
shows  that  there  was  but  one  general  combi- 
nation and  confederation  to  cheat  and  de- 
fraud the  company,  in  which  Dorsey,  Smith, 
and  Bothwell,  at  different  times,  made  use  of 
and  were  able  to  carry  out  their  general 
scheme  of  cheating  and  defrauding  the  com- 
pany by  using  the  various  derks  of  that 
company. 

The  record  shows  that  the  first  transac- 
tion which  Norman  Woodward  had  with  the 
plaintiffs  in  error  was  about  April,  1916 ;  tltat 
Joseph  Weatherby  was  employed  by  the 
Speakman  Supply  &  Pipe  Company  on  July 
22,  1916,  and  that  about  three  weeks  or  a 
mpnth  after  he  went  to  work  be  had  a  con- 
versation with  the  plaintiff  In  error,  George 
L.  Dorsey;  that  James  L,.  Mannering  began 
his  fraudulent  transactions  at  the  suggestion 
of  Dorsey  and  Smith  in  November,  1916 ;  tliat 
the  conspiracy  was  a  general  one  to  defraud 
the  Speakman  Supply  &  Pipe  Company  of 
their  goods  is  shown  by  the  testimony  of  the 
various  witnesses,  in  that  their  testimony  as 
to  various  transactions  supplements  and  cor- 
roborates the  testimony  of  each  other. 

John  B,  SUegler  testified  that: 

*'Norman  Woodward  had  promised  Dorsey  and 
Smith  this  bag  of  fittings,  and  he  had  left  the 
concern  and  asked  me  as  a  favor' to  give  tb^n 
this  bag  of  fittings,  and  I  gave  Dorsey  and 
Smith  this  bag  of  fittings." 

His  testimony  as  to  Weatherby  being  pres- 
ent at  the  time  of  the  delivery  of  the  bath- 
cock,  and  of  the  i^alntlff  in  error,  Dorsey, 
giving  him  16,  with  Instructions  to  give 
Weatherby  half  of  It,  was  brought  out  both  in 
his  direct  and  cross-examination. 

His  testimtmy  made  Woodward  and 
Weatherby  participants  in  the  general  scheme 
to  cheat  and  defraud  the  Speakman  Com- 
pany. 

In  the  testimony  of  Joseph  Weatherby 
evidence  is  given  concerning  this  same  trans- 
action with  Dorsey,  as  testified  to  by  the 
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-witness,  SUegler,  trblcb  sbows  tliat  these  two 
men  were  Involved  at  tbe  same  time: 

"Were  you  present  on  any  occasion  when  Mr. 
Dorsey  came  in  the  store  and  got  a  bath-cock? 
A.  At  that  time  I  was  worlcing  around  the 
store  about  20  or  30  yards  away,  and  Dorsey 
took  It  and  said  sometUn^  to  Stiller  and  walk- 
ed out,  and  about  10  minutes  later  he  came 
back,  and  when  he  came  in  I  was  about  2  feet 
away  from  Stiegler.  Q.  How  much  money  did 
Dorsey  give  to  Stiegler  on  that  occasion?  A. 
five  dollars.  Q.  And  what  did  Dorsey  say? 
A.  He  told  him  to  split  it  with  me." 

This  transaction  Is  brought:  out  more  fully 
In  the  crosEkexamlnatlon  of  this  witness. 

In  the  testimony  of  Norman  Woodward 
evidence  Is  given  concerning  the  transaction 
In  regard  to  a  bag  of  fittings  as  testified  to 
by  the  witness,  Stiegler: 

"Mr.  Stiegler  has  testified  concerning  a  bag 
of  fittings.  Do  you  recall  this  transaction?  A. 
I  do.  Q.  Will  you  tell  this  court  and  jury 
what  that  transaction  was?  A.  When  I  left 
the  Speakman  Supply  &  Pipe  Company,  Dorsey 
and  Smith  owed  me  $10,  and  I  saw  them  after 
I  left  there,  and  they  told  me  if  I  sent  them 
oat  a  bag  of  fittings  they  would  give  me  |10. 
•  •  *  Q.  What  did  you  do  after  having  this 
talk?  A.  I  called  Stiegler  up  on  the  'phone  and 
asked  him  if  he  would  do  it  for  me,  which  he 
did." 

This  transactton  by  Woodward  was  re- 
ferred to  In  tbe  cross-examination  oC  the 
witness. 

While  there  Is  no  evidence  given  l^  Stieg- 
ler, Woodward,  or  Weatherby  of  any  trans- 
action In  which  Mannerlng'  toolc  a  part,  ,or 
by  Mannering  himself,  yet,  from  the  evi- 
dence as  given  by  Stiegler,  Weatherby,  and 
Woodward,  a  general  conspiracy  to  defraud 
tbe  Speakman  Supply  &  Pipe  Company  had 
been  suflBdently  disclosed  to  make  the  testi- 
mony of  James  U  Mannering  and  Earl  Klrk- 
1^  relevant  and  germane  to  the  Issfie. 

No  objection  can  be  urged  that  the  witness- 
es. Woodward,  Weatherby,  and  Mannering 
were  not  indicted  as  co-conspirators  with 
Stiegler,  Dorsey,  Smith  and  Rothwell.  The 
law  Is  well  settled  that  It  is  not  necessary 
that  all  the  conspirators  should  be  indicted 
to  render  their  testimony  admissible.  12 
Cyc.  437;  State  v.  Adams  et  al.,  1  Houst. 
Crim.  Cas.  361. 

While  the  state  contends  that  the  testi- 
mony of  the  several  witnesses,  whose  testi- 
mony was  objected  to,  shows  that  the  vari- 
ous transactions  testified  to  were  part  of  a 
general  scheme  to  cheat  and  defraud,  as 
charged  in  the  indictment,  and  admissible, 
yet,  if  the  court  should  agree  with  the  con- 
tention of  counsel  for  the  plaintiffs  in  error 
that  there  were  a  number  of  conspiracies, 
still,  It  is  submitted  that  the  evidence  of  the 
different  transactions  was  admissible  under 
the  authority  of  State  v.  Brown,  3  Boyce,  499, 
85  Atl.  797,  and  Effler  v.  State,  4  Boyce,  62, 
85  Atl.  731.     Sec,  also,  2  Whart  Crlm,  Ev. 


(10th  Ed.)  n  1657  and  1671;  Und^'hUI,  Crim. 
Bv.  i  89;  3  Ency.  of  Ev.  413;  11  Ency.  of 
Ev.  801;  12  Cyc.  40G;  3  Blsh.  New  Crim. 
Proc.  J  236;  2  Blsh.  New  Crlii,  Pioc.  { 1126. 

Great  latitude  is  allowed  In  admission  of 
evidence.    12  C  J.  634. 

There  was  a  similar  scheme  or  system  of 
criminal  action.  The  testimony  of  Wood- 
ward, Mannering,  Weatherby,  and  Kirkley 
was  admissible  In  that  such  showed  a  similar 
scheme  or  system  used  by  the  plaintiffs  iji 
error.  Weatherby  testified  that  he  was  ap- 
proached by  Dorsey,  who  stated  that  he,  the 
witness,  was  not  making  mudi  money  for 
what  he  was  doing,  and  asked  him  how  wonld 
he  like  to  make  a  few  dollars  on  the  side, 
and  told  him  that  all  he  would  have  to  do 
would  be  to  pass  goods  and  that  he  would  be 
given  a  check  now  and  then. 

Similar  testimMiy  was  given  by  Woodward, 
Mannering,  and  Kirkley.  11  Bncy.  of  Ev. 
806;  12  Cyc.  411. 

There  was  proof  of  the  guilt  of  the  defend- 
ants by  their  own  acts.  The  testimony  of 
Woodward,  Mannering,  and  Weatherby  was 
admissible  to  show  that  they  were  approach- 
ed by  Dorsey  and  Smith,  who  endeavored  to 
have  them,  when  they  testified,  to  state  that 
there  was  no  agreement  or  understanding  be- 
tween them,  in  that  it  showed  that  the  con- 
spiracy and  combination  was  not  only  with 
Stiegler,  but  with  the  other  witnesses  as 
well.  These  acts  were  admissions  of  guilt, 
not  only  that  they  had  formed  the  alleged  un- 
lawful agreement  and  combination,  but  were 
evidence  ot  the  fact  that  they  themselves 
recognized  the  other  witnesses  as  members  of 
a  general  conspiracy  to  cheat  tuid  d^rand  the 
Si>eakman  Supply  &  Pipe  Company. 

PBNNEWILL,  C.  J.,  delivering  the  opinion 
of  the  court: 

The  plaintiffs  In  error  were  Indicted  and 
convicted  at  the  September  term,  1917,  of 
the  Court  of  General  Sessions  for  New  Castle 
county  upon  a  charge  of  conspiring  among 
themselves  and  with  others  whose  names 
were  unknown  to  the  grand  Inquest,  to  cheat 
and  defraud  the  Speakman  Supply  &  Pipe 
Company  of  divers  large  quantities  ot  its 
goods  and  merchandise. 

The  errors  assigned  are  as  follows; 

That  the  court  erred  In  refusing  to  hare 
stricken  frcmi  the  record  the  evidence  of  John 
E.  Stiegler,  in  -so  far  as  it  related  to  the  al- 
leged conspiracy  on  the  part  of  Stiegler,  Dor- 
sey, Smith  and  Rothwell,  sold  evidence  not 
being  admissible  to  bind  the  defendants  D«- 
sey  and  Smith  until  the  existence  of  a  con- 
spiracy by  Stiegler,  Dorsey,  Smith  and  Both- 
well,  as  alleged  in  the  indictment,  had  first 
been  proven  by  the  state,  at  least  by  prima 
fade  evidence  by  evidence  aliunde,  and  that 
the  state  had  failed,  to  moke  out  a  prima 
fade  case  of  conspiracy  by  evidence  aliunde; 
this  evidence  relating  to  the  said  conq)ira<7 
is  set  oat  verbatim  in  the  bill  of  exceptions 
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and  Is  made  part  of  and  incoirporated  In  this 
assignment  of  errors  to  avoid  needless  tau- 
tology. 

That  the  court  erred  in  refusing  to  have 
stricken  from  the  record  the  evidence  of  the 
witnesses  Jos^h  Weatherby,  Norman  Wood- 
ward, James  U.  Mannering  and  Earl  KirUey, 
respectively^  as  they  were  not  named  as  al- 
leged co-con^irators  in  the  indictment  in 
ttiis  case  and  that  evidence  of  an  alleged 
conspiracy  between  each  of  them  and  the 
defendants  Dorsey  and  Smith  was  not  admis- 
sible to  prove  a  conspiracy  by  Stiegler,  Dor- 
sey, Smith  and  Rothwell,  as  alleged  In  the 
indictment,  as  It  was  simply  an  attempt  to 
prove  the'  alleged  crime  set  out  in  the  Indict- 
ment by  attempting  to  prove  another  distinct 
and  separate  crime  by  (a)  Weatherby,  Dor- 
sey and  Smith;  by  (b)  Woodward,  Dorsey  and 
Smith;  by  (c)  Mannering,  Dorsey  and  Smllli; 
and  by  (d)  Kirkley,  Dorsey  and  Smith,  me 
above  evidence  is  set  out  verbatim  in  the 
Mil  of  exceptions  and  is  made  part  of  and  In- 
corporated in  this  assignment  of  errors  to 
avoid  needless  tautology. 

Hie  grounds  relied  upon  by  the  plalnttffs 
in  error  are  two,  viz. : 

(1)  That  the  state  proved  the  coospiracy 
by  Stiegler,  <Mie  of  the  defendants,  a  co-con- 
spirator, and  failed  to  make  such  proof  by 
evidence  alinnde. 

(2)  That  the  state  In  order  to  prove  the 
charge  in  the  Indictment  introduced  evidmce 
of  otlter  distinct  and  s^wrate  consi^racies  or 
crimes  each  of  which  was  committed  by  one 
iiot  named  In  the  indictment  in  conjunction 
with  two  who  are  named  in  the  indictment 

The  ctmtentions  of  the  state  are  as  follows: 

(1)  That  there  was  but  one  conspiracy, 
whi<^  originated  la  April,  ISIO,  between  Dor- 
sey, Smith  and  Woodward,  and  that  subse- 
quently Dorsey  and  Smith  induced  Botbwell, 
Weatherby,  Mannering  and  Stiegler  to  Join 
the  conspiracy. 

(2)  There  was  no  error  In  admitting  the 
testimony  of  conspirators  not  named  in  the 
Indictment,  or  in  refusing  to  have  their  tes- 
timony stricken  from  the  record,  because: 

(a)  The  conspiracy  charged  was  a  general 
one  to  cheat  and  defraud  by  those  named  in 
the  indictment  and  divers  other  persons 
whose  names  were  to  the  grand  Jurors  un- 
known. 

(b)  If  the  transactions  testified  to  by  Uie 
various  witnesses  did  not  constitute  one  gen- 
eral conspiracy  to  cheat  and  defraud,  but  a 
number  of  separate  and  distinct  conspiracies, 
stIU  tbe  proof  of  other  acts  was  permissi- 
ble— ^under  the  law  of  this  state,  as  show- 
ing a  similar  scheme  or  system  of  criminal 
action  used  by  the  defendants,  or  some  of 
them. 

Dorsey  and  Smith  were  engaged  in  the 
plimabing  business,  and  Both^^'eIl  was  employ- 
ed by  the  Speakman  Ck>mpany  as  a  driver 
of  its  delivery  wagons.  The  other  persona 
named  In   the  assignments  of  error   were 


young  men  erapl<qred  by  the  Speakman  Gom- 
pany  as  clerks  In  its  store,  and  were  all,  ex- 
c^t  Woodward,  under  21  years  ot  age. 

Counsel  for  the  respective  parties  Mve 
cited  authorities  in  and  out  of  the  state  in 
support  of  their  contentions,  but  we  think 
there  is  no  doubt  about  the  general  principles 
of  law  referred  to.  The  difficulty  arises  in 
their  application  to  the  facts  of  the  particular 
case. 

[1,  2]  It  is  true,  as  a  general  rule,  that  the 
conepiracy  charged  must  be  proved  by  evi- 
dence aliunde;  but  after  the  fact  of  con- 
epliacy  is  proved  the  acts  and  declarations  of 
the  conspirators  named  In  the  indictment  can 
be  shown.  And  under  the  wide  and  wise  dis- 
cretioQ  given  the  trial  court  respecting  the 
order  of  proof,  su(4i  acta  and  declarations 
may  be  given  In  evidence  btfore  the  con- 
spiracy is  shown. 

[S]  It  is  also  true,  as  a  general  principle, 
that  it  is  not  permissible  to  pn>ve  the  com- 
mission of  the  crime  charged  tuy  evidence  of 
the  oommlssion  of  another  crime,  even  though 
it  be  of  a  similar  nature.  There  are,  how- 
ever, certain  well  known  exceptions  to  this 
rule. 

The  court  are  of  the  opinion  that  the  case 
of  State  V.  James  Adams  and  John  Aiken,  1 
Houst  Crim.  Oas.  361,  disposes  of  appellants' 
Qrat  assignment  of  error.  In  that  case,  as 
In  this  one,  the  indictment  charg^ed  that  cer- 
tain persons,  who  were  named,  "conspired  to- 
gether, and  with  divers  other  evil  dlsposedl 
persons  whose  names  were  unknown  to  the 
grand  Jury  to  commit  the  crime  alleged." 
The  case  is  briefly  reported  but  it  la  clear- 
ly Stated  that  the  "conspiracy  as  alleged  was 
proved  by  the  testimony  of  two  witnesses 
who  fully  admitted  and  stated  that  they 
were  accomplices  in  it." 

(t,  I]  Appellants'  second  assignment  of  er- 
ror assumes  that  distinct  and  separate  con- 
spiracles  were  proved,  but  the  court  are 
cleariy  of  the  opinion,  after  considering  all 
the  testimony  that  the  Jury  could  very  well 
have  found,  as  they  must  have  found  from 
the  cliarge  ot  the  court  below  that  the  acts 
and  transactions  testified  to  by  the  witnesses 
produced  by  the  state  constituted  one  general 
conspiracy  to  cheat  and  defraud  the  Speak- 
man Pipe  &  Supply  Company.  If  the  con- 
spiracy was  a  g«ieral  one  on  the  part  of  all 
the  parlies  named,  including  those  not  charg- 
ed In  the  Indictment,  then  the  testimony  ad- 
mitted was  not  objectionable  on  the  ground 
that  it  proved  other  offensea  But  the  c<mten- 
tlon  of  the  state,  that  even  If  it  proved  other 
offenses  it  was  admissible  "as  showing  a  sim- 
ilar scheme  or  system  of  criminal  action  used 
by  the  defendants  or  some  of  them,"  cannot 
be  sustained  under  the  law  of  this  state.  Bf- 
fler  V.  State,  4  Boyce,  62,  85  Atl.  781. 

It  would  not  come  within  any  of  the 
recognized  exceptions  to  the  general  rule  that 
it  Is  not  permissible  {o  prove  the  commission 
of  the  crime  charged  by  evidence  Of  the  oom- 
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mission  of  another  crime,  even  though  it  be  of 
a  similar  Character. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


In  re  PHILADDIiPHIA,  B.  &  W.  R.  00. 

(Superior  Court  of  Delaware.    New  Castle. 
Feb.  12,  1919.) 

1.  CoNTmuANCB      9s»46(l)  —  Affidavit  — 
SurnciENOT. 

An  affidavit  by  a  physician  that  an  absent 
witness  was  too  ill  to  appear,  and  tliat  the  phy- 
sician himself  was  too  iU  to  appear  for  examina- 
tion as  to  the  matter,  is  sufficient  for  continu- 
ance. 

2.  CORTOtUANCB    «=>48— TEBUa 

Where  the  affidavit  submitted  by  defendant 
for  continuance  was  sufficient,  terms  will  not 
be  imposed  because  plaintiff  had  in  attendance  a 
nnmber  of  witnesses  from  out  the  state. 

Action  by  Avis  Dooley  against  the  Phila- 
delphia, Baltimore  &  Washington  Ballroad 
Company.  On  application  for  continuance 
because  of  the  absence  of  a  material  witness. 
Case  continued. 

Argued  before  OONBAD  and  HEISEL,  JJ. 

Richard  S.  Rodney,  of  Wilmington,  for 
plalntltr. 

Andrew  OL  Gray,  of  Wilmington,  for  de- 
fendant. 

Action  on  ihe  case^  No.  76,  September  term, 
1918. 
At  the  first  trial  term,  the  case  being  set 
for  trial  February  12,  1919,  counsel  for  the 
defendant,  on  that  date,  asked  for  a  continu- 
ance to  the  next  term,  and  showed  to  the 
court  the  affidavit  of  the  physician  in  attend- 
ance upon  the  absent  witness  at  Seaford, 
who  was  a  watchman  at  the  crossing  where 
the  accident  out  of  whidi  the  case  arose  oc- 
curred, wber^n  he  saith  the  said  witness  la 
sick  with  rheumatism  and  that  it  Is  impossi- 
ble for  him  to  attend  at  the  present  term  of 
court;  also  that  he.  the  affiant,  is  himself 
too  sick  to  appear  in  court  to  submit  to  an 
examination  as  to  how  badly  the  absent  wit- 
ness is  elck.  Counsel  for  plaintiff  opposed 
the  continuance  on  the  ground  that  it  was 
the  duty  of  the  affiant  to  at)pear,  and  If  he 
could  not  appear  there  should  have  been  an 
examination  of  the  witness  by  another  physi- 
cian who  could  have  appeared  and  testified 
as  to  the  physical  condition  of  the  witness. 
It  was  also  contended  that  the  plaintiff  had 
witnesses  in  attendance  from  a  long  distance 
out  of  the  state,  at  considerable  expense. 
And  It  was  insisted  that  if  the  case  should 
l>e  continued  terms  should  be  Imposed. 

HEISEIi,  J.  [1, 1]  Under  the  circumstances 
presented  the  court  is'of  the  opinion  that 


a  continuance  should  b«  granted.  The  affi- 
davit of  the  physician  as  to  the  physical  con- 
dition of  the  witness,  and  that  he,  the  physi- 
cian, was  also  too  111  to  appear  for  examina- 
tion on  the  stand  is  sufficient  to  meet  the  re- 
quirements tor  a  contlnuancei  There  1» 
nothing  out  of  the  usual  order  in  the  appli- 
cation, excepting  as  to  the  number  of  wit- 
nesses present  from  out  of  the  state.  We  will 
continue  the  case  but  decline  to  impose  terms. 


STATE  V.  LAPISTA  et  aL 

(Court  of  General  Sessions  of  Delaware. 
Castle.    Dec.  11,  191&) 


New" 


1.  Obimiztai.  Law  «=9886-njruBT— Bjecomiien* 

DATIOK  TO  MeBCT. 

Where  a  defendant  admits  his  guilt  and  asks 
a  recommendation  of  m^'cy  by  the  jury,  the  re- 
quest is  a  matter  within  the  sound  discretion 

of  the  jury. 

2.  LiABOERT  «s>l— Ofterbb— E!i;.Biai(TB. 

"Larceny"  is  the  felonious  taking  and  eai^ 
rying  away  of  the  personal  goods  of  another, 
with  intent  to  convert  them  to  his  (the  taker's) 
use,  without  the  consent  of  the  owner. 

[Ed.  Note.— For  other  definiticms,  see  Words 
and  Phraaea,  First  and  Second  Series,  Larceny.] 

8.  RoBBEBT  «=»!,  6— OFnsNBB— BssnmALS. 

In  a  prosecution  under  Rev.  Code  191S,  { 
4716,  debouncing  the  offense  of  highway  robboy, 
the  state  must  show  ttiat  defendant;  by  violeoce 
or  by  putting  in  fear,  took  from  the  proaecutins 
witness  some  article,  the  subject  of  larceny,  etc., 
but  the  degree  of  violence  is  immateriaL 

4.  CanfiRAi.  Law  «S359({9— "Acookflicb"— 

Pun  GIF  AX,. 
Under  Rev.  Code  1915^  •  4806*   one  who 
abets,  procures,  commands,  or  counsels  another 
to  commit  a  crime  is  an  "accomplice,"  and  equal- 
ly criminal  as  a  principal. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seiiee,  Accom- 
plice.] 

Joseph  Laplsta  and  William  Fucdlo  were 
indicted  jointly  for  highway  robbery.  Ve^ 
diet  of  guilty. 

BOYCE  and  RICE,  JJ.,  sitting. 

Percy  Warren  Green,  Deputy  Atty.  Gen, 
for  the  State. 

Leonard  E.  Wales,  of  Wilmington,  for  de- 
foidant  Fncello. 

PliUip  L.  Garrett,  of  Wilmington,  for  de- 
fendant Laplsta. 

Indictment  No.  131,  S^tember  term,  WIS. 

The  indictment  was  found  under  Rev.  Code 
1915,  {  4716,  and  it  charged  that  Joseph 
Laplsta  and  William  FuceUo,  ot  etc.,  on,  etc., 
with  force  and  arms,  at,  etc..  In  the  bigh- 


^=>Por  other  cues  lee  same  topic  and  KBT-NUMBER  In  all  Kay-Numb«r«d  Dlgaata  and  IndoM 
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tray  leading  from  Front  street  to  Second 
street,  commonly  called  Lombard  street,  did 
In  and  upon  Jerome  Russell  feloniously  make 
an  assault,  and  bim  the  said  Jerome  Russell 
did  put  in  bodily  fear,  and  did  tben  and  there 
feloniously  take  from  him  one  pocketbook  of 
the  ralue,  etc.,  and  certain  paper  money  of 
the  aggregate  Talue,  etc.,  being  the  goods 
and  chattels  of  the  said,  etc. 

There  yi&s  evidence  that  the  accused  came 
npon  the  said  Russell,  he  being  under  the 
Influence  of  intoxicating  liquor,  on  I/ombard 
street,  near  Front  street  in  the  city  of  Wil- 
mington at  about  11:30  o'clock  on  the  night 
of  September  12,  1918,  and  that  they  threw 
blm  down  upon  a  cellar  door  on  said  street 
and  took  from  him  his  ix>cketbook,  containing 
132,  and  that  while  they  were  stlU  stand- 
ing over  him,  a  police  officer,  coming  from 
behind  an  Ice  wagon,  arrested  both  of  them. 
A  blackjack  was  found  upon  one  of  them 
and  the  pocketbook  of  Russell  was  found  In 
the  possession  of  the  other. 

Lapista  admitted  his  guilt  to  the  Jury, 
and,  after  proving  his  previous  good  char- 
acter, his  counsel  requested  the  Jury  to  re- 
tarn  a  verdict  of  gnllty  against  him  with  a 
recommendation  of  mercy.  Fucello  denied 
bis  guilt  and  introduced  evidence  to  establish 
an  aUbl. 

Mr.  Wales,  for  Fucello,  requested  the 
court,  after  the  charge  proper  in  a  case  of 
highway  robbery,  to  Instruct  the  Jury  that 
they  should  be  governed  by  their  own  recol- 
lection of  the  testimony  and  not  by  state- 
ments of  counsel  on  either  side  respecting 
it 

BOYCB,  J.    Charging  the  Jury  In  part: 
The   Indictment  against   the   accused  Is 

found  under  Kev.  Code  1915,  i  4716,  which, 

in  part,  la: 

"If  any  person  shall  feloniously  take  from 
the  person  of  another  by  vlol«iee,  or  by  patting 
in  fear,  anj^  money,  or  other  property,  or  thing, 
whidi  may  be  the  subject  of  larceny,  he  shall  be 
deemed  gruUty  of  robbery  and  felony;  and,  if 
sach  robbery  be  committed  on  or  near  the  high- 
way,   •    ♦    ♦    he  shall  be,"  etc. 

The  statute  enumerates  the  elements  of 
the  offense.  A  robbery  committed  on  or 
near  the  highway  constitutes  what  is  com- 
monly known  as  "highway  robbery."  Lom- 
bard street  is  a  highway  in  this  city. 

[1]  liaplsta,  one  of  the  accused  persons, 
admits  his  guilt,  and  through  his  counsel 
asks  for  recommendation  of  mercy  by  the 


Jury.    The  request  is  a  matter  within  your 
sound  discretion   under   the  drcomstances. 

[2,  3]  The  accused  are  Jointly  charged  with 
the  felonious  taking  from  the  person  of  the 
prosecuting  witness,  In  the  highway  ocHn- 
monly  known  as  Lombard  street,  near  Front 
street,  in  this  city,  on  the  night  of  S^ton- 
ber  12,  1918,  by  violence  and  by  putting  in 
fear,  Mtt  pocketbook  and  certain  money 
therein,  the  subjects  of  larceny,  and,  there- 
fore, the  subjects  of  robbery.  Larceny  Is 
defined  to  be  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of  another 
with  the  intent  to  convert  them  to  his  (the 
taker's)  use  without  the  consent  of  the  own- 
er. It  is  incumbent  upon  the  state  to  satisfy 
you  beyond  a  reasonable  doubt  that  there 
was  such  a  taking  by  the  accused  from  the 
person  of  the  prosecuting  witness,  or  in  bis 
presence,  on  the  highway  in  this  dty,  and 
that  sudi  taking  was  accomplished  by  vio- 
lence, or  by  putting  in  fear,  at  or  prior  to  the 
taking.  The  degree  is  Immaterial,  and  put- 
ting in  fear  of  personal  injury  is  enough. 

Fucello  denies  that  he  bad  any  part  in  the 
commission  of  the  offense;  and  he  has  intro- 
duced evidence  to  establish  an  alibi,  by  which 
is  meant  that  he  was  not  present  at  the  time 
and  place  of  the  commisslcHk  of  the  offense;. 
If  he  was  not  present  and  had  no  part  in 
committing  the  offense,  your  verdict  as  to 
him  should  be  not  guilty. 

[4]  By  statute.  Rev.  Code  1915,  i  4806, 
is  is  provided: 

"Whoever  shall  abet,  procure,  command  or 
counsel  any  other  person,  or  persons,  to  eomndt 
any  erim^  or  misdemeanor,  shall  l>e  an  accom- 
plice and  equally  criminal  as  the  principal  of- 
fender.   •    •    »" 

So  that  If  you  find  from  the  evidence  that 
Russell  was  actually  robl>ed  by  Lapista,  who 
admits  his  guilt,  and  not  by  Fucello,  never- 
theless, if  B^cello  was  there  abetting,  pro- 
curing, commanding  or  counselling  Lapista 
In  the  robbery,  then  he  is  equally  guilty. 

You  are  to  determine  from  all  the  evi- 
dence before  you,  considH-ed  in  connection 
with  the  law  declared  by  the  court,  whether 
each  of  the  accused  is  or  is  not  guilty.  Your 
verdict  should  be  based  up<Hi  your  recollec- 
tion of  the  testimony,  aided,  it  may  be,  by 
comments  of  counsel  consistent  with  the 
testimony.  Statements  of  counsel  not  in  har- 
mony with  the  testimony,  if  any  such  were 
made,  should  have  no  controlling  influence 
in  reaching  your  verdict    •    ♦    ♦ 

Verdict  guUty '  as  to  each  with  recommenda- 
tion of  mercy. 
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BELLMAN  V.  KARP. 

(Supreme  Court  of  Errors  of  Connecticut. 
Feb.  19,  1919.) 

1.  Bastards  «=>92— Assignment  of  Ebbob— 
Sufficiency. 

To  procure  correction  of  finding  in  bastardy 
proceeding  under  procedure  authorized  by  i  Gen. 
St.  1918,  I  5832,  and  to  give  the  appeUate  court 
a  basis  of  action,  it  is  essential  that  the  as- 
signment of  error  shall  state  in  such  way  »s 
to  fcdrly  present,  and  thus  make  reasonably 
apparent,  such  correction  of  the  finding  as  ia 
claimed. 

2.  Bastabob  «s302— Assignment  of  Ebbob^ 

SUFFICIKNCr. 

Speci^catlon  in  assignment  of  error  in  bas- 
tardy proceeding  that  court  erred  in  finding  ul- 
timate fact  in  favor  of  plaintiff,  as  set  forth  in 
paragraphs  1  and  2  of  the  finding,  does  not 
make  reasonably  apparent  the  correction 
claimed. 

3.  Bastabds  i@=>92— Assignment  of  Ebbov— 

SUFFICIENCr. 

Specification  in  assignment  of  error  in  bas- 
tardy proceeding  that  evidence  was  too  con- 
flicting, uncertain,  and  unreliable  to  base  ^ 
finding  of  fact  upon,  in  favor  of  plaintiff,  does 
not  malce  reasonably  apparent  correction 
claimed. 

4.  Bastabds  «=»6S — Statement  of  CompUlIN- 
ANT  AS  TO  PATEBJaTY— Admissibility. 

In  bastardy  proceeding,  statements  of  com- 
plainant as  to  paternity  of  child,  made  subse- 
quent to  pregnancy  and  before  birth,  were  ad- 
missible under  Oen.  St.  1918,  §  6007,  as  corrobo- 
rative of  complainant's  testimony  to  the  same 
effect; 

6.  Bastabds  i8=»55— Evidence  of  Patebnity. 
Certificate  of  birth  reciting  paternity  was 
evidence  in   corroboration  of  plaintiff's  i  testi- 
mony that  defendant  was  father  of  the  bastard. 

6.  Bastabds  ®=»92  —  Conflictinq  Evidence 
— Pbovihck  of  Tbieb  of  Fact. 

The  evidence  as  to  paternity  of  bastardy  be- 
ing conflicting,  it  was  for  the  trier  to  find  the 
tact  or  draw  the  conclusion. 

7.  Bastabds  «=>49— Bastabdy  Pbocebdinq— 
Pleading. 

Pub.  Acts  1917,  c.  26,  as  to  certificate  of 
reputable  physician  as  to  complainant's  preg- 
nancy, does  not  require  that  complaint  in  bas- 
tardy proceeding  allege  the  making  and  filing 
of  the  certificate. 

8.  Bastabds  «=>78,  92— Judgment  fob  Main- 
tenance—Discretion OF  COUBT. 

Under  Oen.  St.  1918,  §  6008,  what  sum  de- 
fendant alleged  to  be  the  father  of  a  bastard 
shall  pay,  and  what  the  period  of  payment  shall 
be,  rests  in  the  sound  discretion  of  the  court 
below,  and  the  court  on  appeal  will  not  inter- 
fere unless  discretion  has  been  abused. 

Appeal  from  Court  of  Common  Pleas, 
Hartford  County;  Daniel  A,  Markbam, 
Judge.  j 


Complaint  for  bastardy  by  Mary  Hellman 
against  MoitIb  Karp,  brought  to  the  city 
court  of  Hartford.  Judgment  of  probable 
cause  was  rendered,  and  defendant  bound 
over  to  the  court  of  common  pleas,  where 
motion  to  erase  from  the  docket  was  made 
and  denied.  Trial  was  had  upon  defendant's 
plea  of  not  guilty,  and  Judgment  roidered 
that  he  pay  complainant  $96.50,  being  one- 
half  the  Ijrlng-ln  expenses  and  nursing,  to- 
gether with  the  costs  of  suit  and  $4  a  week 
from  date  of  birth  of  child  until  he  attaint 
the  age  of  14,  and  defendant  appeals.  No 
error. 

Joseph  P.  Tuttle,  of  Hartford,  for  appel- 
lant. 
Henry  H.  Hunt,  of  Hartfprd,  for  appellee. 

WHB:BLEB,  J.  The  first  four  assignments 
of  error  are  based  upon  errors  committed  by 
the  trial  court  in  respect  to  certain  findings. 
The  defendant  has  sought  to  correct  these 
findings  under  the  procedure  authorized  I'.v 
section  6832  of  the  General  Statutes,  Re- 
vision of  1918,  by  which  the  evidence  and 
rulings,  duly  certified,  are  made  a  part  of 
the  record,  and  if  upon  examination  of  these 
the  court  on  appeal  shall  decide  that  the 
finding  does  not  properly  present  the  facts 
and  rulings,  it  shall  correct  the  same. 

[1]  In  order  to  secure  the  corr«ction  of  a 
finding  by  this  procedure  and  to  give  the 
appellate  court  a  basis  of  action,  It  is  essen- 
tial that  the  assignment  of  error  shall  state 
In  such  way  as  to  fairly  present,  and  thus 
make  reasonably  apparent,  such  correction 
of  the  finding  as  Is  claimed.  Churchill  Grain 
&  Seed  Co.  v.  Newton,  88  Conn.  130,  132,  89 
Atl.  1121;  Dennison  v.  Waterville  Cutlery 
Co.,  80  Conn.  596,  597,  598,  69  AtL  1022: 
Walker  v.  Waterbury,  81  Conn.  13,  15,  69 
Atl.  1021. 

ft]  The  Bpeciflcatlon  in  assignment  of  er- 
rors 1  and  2,  of  the  finding  of  the  ultimate 
fact  In  favor  of  the  plaintiff  as  set  forth  ia 
paragraphs  1  and  2,  does  not  state  the  cor- 
rection desired  in  such  way  as  to  make  rea- 
sonably apparent  such  correction. 

[3]  The  same  criticism  must  i>e  made  of 
error  3  "in  finding  the  ultimate  tacts  in 
favor  of  the  plaintiff";  of  error  4  that  "'the 
evidence  was  too  conflicting,  uncertain,  and 
unreliable  to  bise  a  finding  of  fact  upon  In 
faror  of  the  plaintiff ;  and  of  crrcrs  5  aud  0, 
which  are  similarly  affected. 

But  the  case  need  not  be  governed  by  the 
strict  observance  of  this  technical  rule  of 
procedure,  for  If  the  corrections  desired  had 
been  sufiSciently  stated,  we  think  the  evidence 
would  not  have  justified  their  granting. 

[4]  Before  considering  these  questions,  the 
rulings  on  evidence  should  be  passed  upon. 
Statements  of  the  complainant  as  to  the 
paternity  of  the  child  made  subsequent  to 
pregnancy  and  before  the  birth  of  the  diii<l 
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were  received  In-eTlficncie  OTe*  Oie  defend- 
ant's objection  and  exception. 

The  defendant  concedes  that  tlie  decisions 
In  this  Jurisdiction  fully  snpport  these  rollngB 
In  bastardy  cases.  Gen.  St.  f  6007,  made  evi- 
ilence  of  this  character  admissible  In  8up{)o'rt 
of  the  constancy  of  the  accusation.  This 
statute  formerly  read  (RevlBion  1888,  {  1207): 

"And  if  such  woman  shall  continue  constant 
in  her  accusation,  being  put  to  the  discovery, 
in  the  time  of  her  traTsil,  and  also  examined 
on  the  trial  of  the  cause,  it  shall  be  prima  facie 
eridence  that  such  accused  person  is  the  father 
of  such  child." 

The  iwesMit  form  of  the  statute  first  ap- 
pearing in  the  Revision  of  1902,  f  970,  "And 
if  sudi  woman  shall  continue  constant  In  her 
accusation,  it  ahall  be  evidence  iltat  such 
accused  person  Is  the  father  of  such  child," 
does  not  compel  the  proof  of  constancy  at 
the  time  of  travail  and  on  the  trial,  to  make 
out  a  prima  fade  case,  but  merely  permits 
the  Introduction  of  evid^M^e  of  continued 
constancy  In  accusation  as  evidence  that  the 
accused  Is  the  father. 

The  statute  as  now  In  force  does  not  re- 
strict tbe  evidence  of  constancy;  It  merely 
makes  its  Introduction  in  the  manner  for- 
merly required  to  make  out  a  prima  facie 
case  unnecessary,  and  It  makes  it  unneces- 
sary to  thus  make  out  a  prima  fade  case. 

All  evidence  admissible  under  tbe  former 
statute  Is  equally  now  admissible  under  the 
present  statute.  And  tbe  dedslons  during 
the  life  of  the  earlier  statute  upon  the  kind 
and  quality  of  evidence  admissible  In  this 
class  of  cases  retain  their  decisive  authority. 
Booth  V.  Hart,  43  Conn.  480;  Bobbins  v. 
Smith,  47  Conn.  187. 

We  admit  this  kind  of  hearsay  evidence, 
not  as  evidence  of  Independent  facts,  but  as 
corroborative  of  the  complaining  mother's 
testimony  to  the  same  effect.  The  earlier 
statute  required  constancy  in  the  accusation 
as  a  security  against  her  possibly  false  oath 
In  making  out  a  prima  facie  case.  The  pres- 
ent statute  i)ermlts  such  evidence;  it  does 
not  compel  it  Benton  v.  Starr,  58  Conn. 
285,  288,  20  Atl.  450. 

We  liave  upon  like  ground  admitted  this 
kind  of  evidence  In  the  trials  uiran  an  In- 
formation charging  the  defendant  with  car- 
nally knowing  and  abusing  a  female  child 
under  section  1148,  General  Statutes  1902. 
State  V.  Sebastian,  81  Conn.  1,  69  Atl.  1054. 

The  ultimate  fact  of  the  finding  whose 
correction  has  been  Inadequately  stated  is, 
we  may  assume,  the  finding  of  the  defendant 
as  the  father  of  the  child.  The  plaintiff  her- 
self testified  to  this  fact  and  to  facts  which 
tended  to  establish  this  fact.  Her  statements 
subsequent  to  pregnancy  tended  to  prove  her 
constancy  in  accusation  of  the  defendant. 

[t]  The  certificate  of  birth  reciting  this 
fact  was  evidence  in  corroboration,  for  the 


certificate'  was  made  under  authority  t>t  law,' 
and  the  facts  stated  therein  were  required 
to  be  stated  by  the  attending  physldan,  and 
made  upon  the  best  Information  he  could 
obtain.  If  it  be  true  that  the  prlndpal  re- 
liance of  the  physldan  was  neoeasarUy  tbe 
plaintiff,  the  constancy  6f  her  accusation  un- 
der such  drcumstances  strengthenEi  the  cor- 
roboration, for  ^n^ile  a  false  accusation  might 
be  made  to  relatives  and  friends,  it  would 
be  less  likely  to  be  made  to  a  representative 
of  the  law,  who  spoke  and  acted  under  the 
sanction  of  his  duty.  Some  of  tbe  other 
facts  in  evidence  surrounding  her  pregnancy 
an4  delivery  tended  to  corroborate  the  fact 
of  the  paternity. 

[(]  The  defendant's  contention  is  that  in 
the  final  analysis  the  fact  of  paternity  rests 
upon  the  plaintiff's  own  statement,  and  that 
this  is  too  conflicting,  uncertain,  and  unre- 
liable to  justify  a  finding  made  from  it,  or  a 
judgment  based  upon  a  fact  or  concluslou 
reached  in  reliance  upon  her  statement. 
Where  the  evidence  Is  conflicting,  as  in  this 
case,  It  is  for  the  trier  to  find  the  fact  or 
draw  the  conduslon  based  upon  the  conflict 
of  evidence. 

The  futility  of  an  attempt  to  retry  in  this 
court  questions  of  fact  conclusively  settled 
by  the  finding  of  tbe  trial  court  has  been  fre- 
quently pointed  out  hy  us.  Hesse,  Adm'c  v. 
Meriden  S.  &  C.  Tramway  Co.^  76  Conn.  671, 
573,  64  AU.  299;  Hayes  v.  Candee,  75  Conn. 
181,  133,  62  Atl.  886;  Khrbell  v.  Pitkin,  75 
Conn.  301,  SW,  63  AtL  587;  Hourigan  v. 
Norwidl,  77  Conn.  358,  369,  50  AU.  487. 

[7]  Afte>  tbe  defendant  bad  filed  his  an- 
swer of  not  guilty  he  moved  to  erase  tbe 
cause  from  the  docket  because  the  complain- 
ant had  not  filed  with  the  complaint  the 
certificate  of  a  reputable  i^ysldan,  as  re- 
quired by  chapter  26  of  the  Public  Acts  of 
1917.  Before  the  authority  to  which  appli- 
cation la  made  can  issue  a  warrant  and 
cause  the  person  complained  of  to  be  brought 
before  some  proper  authority,  the  con^Ialn- 
ant  must  have  filed  with -the  complaint  "the 
certificate  of  a  reputable  physician  certifying 
that  after  personal  examination  of  the  per- 
son of  the  complainant  smch  physician  be- 
lieves that  the  complainant  is  pregnant  or 
has  been  delivered  of  a  chUd."  The  defend- 
ant relies  upon  the  complaint  and  warrant 
to  support  his  contention  that  the  complain- 
ant had  not  filed  with  complaint  the  certifi- 
cate required  by  this  act  The  warrant  does 
not  recite  nor  have  attached  to  it  the  certifi- 
cate. But  it  requires  the  defendant  to  an- 
swer to  the  foregoing  complaint,  and  hence 
the  complaint  practically  becomes  a  part  of 
the  warrant. 

The  complaint  does  not  incorporate  the  cer- 
tificate either  hy  redtatlon  or  attachment 
It  does  state  the  fact  that  "a  reputable  phy- 
sldan •  «  •  duly  certified  that  he  be- 
lieves  that   the   complainant  is   pregnant" 
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Of  only  a  certiflcate  made  and  filed  in  ao 
oordanoe  with  the  act  conld  it  be  affirmed 
that  a  physician  bad  duly  certified.  So  that 
If  the  fact  of  the  making  and  filing  of  the 
certiflcate  were  essential  allegations,  we 
should  incline  to  the  view  that  the  allegation 
made  in  this  complaint  was  a  sufficient  com- 
pliance with  the  requiremmts  of  the  act 
But  we  do  not  think  the  act  requires  this 
allegation  as  an  essential  pert  of  the  com- 
plaint or  warrant  The  act  requires  merely 
the  existence  of  the  fact,  viz.  that  the  cer- 
^  tlflcate  be  made  and  filed  as  a  prerequisite 
for  official  action.  It  cannot  be  held  that  the 
complaint  alleges  a  failure  to  make  and  file 
the  certificate.  Bather  the  complaint  al- 
leges the  existence  of  such  a  certificate,  and 
when  it  recites  that  the  physician  "duly 
certified,"  It  is  equivalent  to  saying  that 
the  certiflcate  was  made  and  filed  in  accord- 
ance with  the  act  But  if  as  to  this  fact  the 
complaint  and  warrant  were  negative,  we 
could  not  hold  that  the  certificate  had  not 
been  made  and  filed.  On  the  contrary  we 
must  presume  from  the  official  action  taken 
that  this  indispensable  prerequisite  had  been 
met 

"Public  officers  acting  officially  are  pre- 
sumed to  have  done  their  duty  until  the  con- 
trary appears."  Atwater  v.  O'Reilly,  81 
Conn.  867,  371,  71  Atl.  506,  507. 

{I]  llie  error,  assigned  in  the  judgment  for 
the  maintenance  of  the  child  and  one-half 
the  exi)ense8  of  lying-in  and  nursing  the 
child  up  to  the  time  of  Judgment  is  too  in- 
consequential for  notice.  The  hospital  bill 
and  that  of  the  Shelter  for  Women  was  $111. 
The  cost  of  caring  for  the  child  up  to  the 
date  of  Judgment  at  the  price  fixed  by  the 
Shelter  for  Women  was  $8.50  a  week,  mak- 
ing for  all  these  items  a  total  of  $1S7  in- 
stead of  1193  as  found  by  the  court  The 
period  during  which  the  defendant  is  re- 
quired to  pay  for  the  support  of  the  child 
was  until  the  child  became  14  years  of  age. 
This  provision  was  made  to  provide  for  the 
care  of  the  child  until  he  might  be  presumed 
to  be  able  to  help  care  for  himself.  Since 
the  defendant  was  responsible  for  the  pater- 
nity of  the  chUd,  he  is  made  responsible  for 
the  maintenance  of  the  child,  with  the  assist- 
ance of  the  mother,  a  provision  made  in 
order  that  the  child  may  not  become  a  public 
charge  and  In  order  that  the  entire  burden  of 
his  care  may  not  fall  on  his  mother.  Gen. 
St.  !  6008.  The  Judgment  will  help  accom- 
plish this. 

The  statute  (section  6008,  Gen.  St  1918) 
authorized  the  court  to  order  the  defendant 
"to  pay  a  certain  sum  weekly,  for  such  time 
as  the  court  shall  Judge  proper."  What  that 
sum  shall  be  and  what  the  period  of  payment 
shall  be  must  rest  in  the  sound  discretion  of 
the  court,  to  be  exercised  In  due  consldera- 
tiou  of  the  welfare  and  condition  of  the  par- 


ties. 7  Corpus  Juris.  1001.  UntU  fhat  dis- 
cretion la  abused — and  tliia  case  is  not  of 
this  claas — the  conclusion  of  the  trial  court 
must  be  accepted  as  finaL 

There  is  no  error. 

The  other  Judges  concorred. 


CITY  OF  BRIDGEPORT  v.  XTTNA.  INDEM- 
NITY CO. 

(Supreme  Court  of  Errors  of  Connecticut    Feb. 
19,  1919.) 

1.  Dauaoes  «a>62(4)— Bibaor  or  Contbact 
— DxjiT  TO  RxnuOE  Dakaocb. 

Where  a  corporation  breadied  ita  contract 
for  reduction  of  garbage,  it  was  the  city's  duty 
to  take  such  action  as  it  could,  reasonably  and 
with  due  regard  for  its  own  interests,  to  end 
that  damage  resulting  from  breach  might  be 
kept  down  to  minimum. 

2.  Oakaoes  «=962<4)— Bbxaoh  or  Contract 
—Duty  to  Rboucb  Dauaoes. 

Where  corporation  breached  its  contract  for 
reduction  of  garbage,  city  was  under  no  obIi(a- 
tion  to  do  its  utmost  that  damage  suffered  by  it 
might  be  kept  down  without  regard  to  its  own 
interest,  but  was  only  required  to  do  what  was 
reasonable   imder  the  circumstances. 

3.  Municipal  Cobporatioks  ^=>253 — Gab- 
BAOE  Removax.  —  Breach  or  Contract  — 
Subsequent  Offeb  of  Pebfobilance. 

Where  corporation  breached  ita  contract  for 
the  reduction  of  garbage  by  refusing  to  receive 
further  garbage,  subsequent  conditional  offers 
to  tieitoTm  contract  were  ineffective  to  nullify 
breach  or  affect  city's  right  of  action. 

4.  Municipal    Cobpobations    9=>255— Gar- 

BAOE     ReoUCTION— BbEACH    OF    CORTSACT— 

Execution  or  New  Contbact. 
Where  a  corporation  breached  its  contract 
for  reduction  of  garbage  by  refusing  to  receive 
further  garbage  and  city  entered  into  contract 
with  a  different  concern,  new  contract  em- 
bodying minor  changes  favorable  to  city,  the 
second  contract  could  not  foe  used  as  fixing  defi- 
nitely and  precisely  the  extent  of  city's  dam- 
age, but  it  could  be  used  as  a  basis  of  computa- 
tion ;  main  provisions  of  the  two  being  alike  in 
all  material  respects. 

5.  Damages   $s»226  —  Computation  —  Ceb- 

TAINTT. 

Precision  and  certainty  are  not  required  in 
computation  of  damages  for  breach  of  contract 

6.  Appeal  ano  Ebbob   <=s>1017  —  Findings 
OF  Fact— Refbbbed  Claim. 

In  a  receivership  proceeding,  conclusions  of 
fact  by  a  committee  to  which  was  referred  a 
claim  must  stand  on  appeal,  unless  they  are  such 
as  could  not  reasonably  have  been  arrived  at 
from  subordinate  facta  found. 

7.  Municipal  Cobpobations   «=»250  —  Gab- 
BAOE  Disposal— CoNTBACTS. 

Whether  agreement  under  which  contractor 
is  operating  in  reduction  of  garbage  for  dty 
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■peaks  upon  the  gnbjeot  or  is  aDent,  he  la  mib- 
iect  to  reaaonable  regulations  of  health  authori- 
tiea. 

8.  Municipal  Coepobations    «=»255  —  Gab- 

BAOE   REDTjetlQN— BKEACH   OF  CONTRACT. 

Where  a  corporation  breached  its  contract 
for  reduction  of  garbage  by  refusing  to  receive 
further  garbage,  it  cannot  complain  that  a  con- 
tract, made  with  another  party  and  containing 
prorisiona  favorable  to  city  which  its  contract 
bad  not  contaiiied,  was  used  as  a  basis  for 
computing  the  ci^'a  damages,  where  bid  of 
such  subsequent  contractor  was  made  without 
knowledge  that  such  provisions  would  be  in- 
corporated in  contract.  . 

Appeal  from  Superior  Court,  Hartford 
County ;  Howard  J.  Curtis,  Judge. 

Intervening  appUcatloTt  In  receivership  pro- 
ceedings by  the  City  of  Bridgeport  for  the 
allowance  of  a  claim  against  the  JBtna  In- 
demnity Company.  Prom  a  Judgment  allow- 
ing the  claim,  the  receiver  appeals.  No  er- 
ror. 

The  situation  with  which  this  proceeding 
Is  concerned  Is  for  the  most  part  fully  set 
out  In  Bridgeport  v.  JEtna  Indemnity  Co.,  91 
Conn.  197,  99  Atl.  666.  Upon  the  remand  of 
the  cause  at  that  time  it  was  recommitted  to 
the  committee  for  bearing,  finding,  and  re- 
port as  to  the  damages  sustained  by  the  city 
by  reason  of  the  by-products  company's  de- 
fault complained  of  and  found.  The  supple- 
mental finding  shows  the  following  facts  in 
addition  for  the  most  part  to  those  covered 
by  the  r^sum^  contained  in  volume  91:  In 
May,  1910,  following  the  defendant's  breach 
of  its  contract,  the  city  by  public  advertise- 
ment Invited  bids  for  the  disposal  of  the 
garbage  and  dead  animals  collected  by  the 
city  for  each  of  four  periods,  to  wit,  3,  5, 
10,  and  20  years.  Among  the  bids  received, 
four  In  number,  was  one  by  Charles  G.  Fisch- 
er, who  offered  to  perform  the  work  for  10 
years  for  the  price  of  $1  per  ton.  This,  the 
8e<»nd  lowest  offer,  was  finally  accepted  aft- 
er tbe  failure  of  the  lowest  Udder  to  file  the 
required  bond,  and  a  contract  was  entered 
iQto  In  accordance  with  its  terms. 

lUis  contract  called  for  the  performance 
of  tbe  same  service  as  did  tbe  so-called  Win- 
ton  contract  which  had  been  broken  by  tbe 
by-products  company,  and  was  in  all  ma- 
terial respects  similar  to  that  contract  save 
as  respects  the  tUne  covered  by  it  and  tbe 
Incorporation  Into  It  of  the  following  four 
clauses: 

"fa)  It  is  understood  however  by  the  party 
of  the  first  part  (Fisdier)  that  the  garbage  and 
offal  cannot  l>e  delivered  wholly  free  from  for- 
eign artides  or  substances,  and  it  is  agreed  by 
said  party«f  tbe  first  part  that  the  quality  or 
character  of  the  garbage  and  oifal  now  being 
collected  in  said  city  slwU  be  a  fair  standard 
of  the  garbage  and  offal  to  t>e  delivered  under 


this  contract,  subject  to  the  changing  conditions 
of  the  different  seasons,  provided  however,  that 
if  at  any  time  it  is  found  that  tbe  garbags 
delivered  at  said  plant  shall  contain  more  than 
ten  per  cent.  (10%)  of  foreign  or  extraneous 
matter,  written  notice  thereof  shall  be  given  to 
the  board  of  health  of  said  city,  and  said  board 
shall,  within  a  reasonable  time  thereafter,  de- 
liver or  cause  to  be  delivered  at  said  plant 
garbage  containing  not  more  than  ten  per  c^nt. 
(10%)  of  foreign  or  extraneous  matter. 

"(b)  The  said  Fischer  agrees  that  his  said 
plant  and  the  procete,  methods  and  systems  to 
be  employed  by  him  at  his  said  plant  for  tbe 
reception,  handling,  reduction  and  disposal  of 
said  garbage,  offal  and  dead  animals  shall  not 
cause  or  create  any  nuisance  or  offensive  odors, 
and  that,  subject  to  paragraph  7  below,  said 
plant  shall  l>e  at  all  times  in  suitable  condition 
to  receive  and  expeditiously  reduce  and  dispose 
of  all  material,  delivered  in  accordance  with 
the  terms  of  this  contract;  that  said  pMmiaes 
will  be  kept  throughout  in  a  sanitary  manner, 
as  aforesaid,  subject  to  all  reasonable  regula- 
tions of  said  board  of  health.  Said  Fischer 
further  agrees  that  he  will  not  cause  any  of- 
fensive odors  by  the  fluids  that  may  be  carried 
from  said  plant  to  any  stream  of  water.  The 
provisions  of  this  paragraph  are  declared  to 
be  of  the  essence  of  this  contract,  and  said  city, 
for  any  substantial  breach  thereof,  or  any  oth- 
er substantial  violation  of  this  agreement  by 
said  -Fischer,  shall  have  tbe  right  to  annul  thi» 
contract,  provided  however,  that  the  odor  of 
raw  garbage,  offal  and  dead  ^mimnii;  within  a 
distance  of  three  hundred  yards  from  said 
plant  shall  not  be  considered  a  violation  of  the 
provisions  of  this  contract. 

"(c)  Said  B^scher  agrees  that  the  slaughter- 
house now  standing  on  said  location  may  be 
used,  owned  and  enjoyed  by  said  city  during  the 
period  of  this  contract  on  the  same  terms  as  the 
original  lease  thereof  from  the  Bridgeport  By- 
products Company  to  said  city,  and  also  the 
land  described  in  said  lease,  but  it  is  stSpn- 
lated  that  said  ownership  and  use  by  the  city 
shall  be  made  by  the  parties  hereto  subject  and 
subordinate  to  any  mortgage  which  said  Fisclter 
shall  see  fit  to  place  upon  said  land,  and  tbe 
said  P^scher  agrees  to  lease  to  said  city  for  said 
period,  and  on  the  same  terms,  additional  land 
adjoining  the  land  now  used  by  and  leased  to 
said  city,  under  said  lease,  so  that  the  area  of 
land  to  be  leased  to  and  used  by  said  city  shall 
be  not  less  than  1,600  square  feet ;  and  the 
said  Fischer  agrees  that  the  said  city  shall  have 
the  privilege  of  connecting  said  slanghterluNue 
with  the  sewer  which  drains  said  plant  and 
maintainiag  such  connection  without  costs,  rent 
or  expense  to  said  city  other  than  the  cost  of 
making  such  connection.  Said  use  and  occu- 
pation of  said  slaughterhouse  shall  be  subject 
to  revocation  by  said  Fischer  if  the  same  shall 
not  be  conducted  in  a  sanitary  and  inoffensive 
manner  or  if  all  the  waste  products  except  blood 
therefrom  shall  not  be  delivered  into  his  plant. 

"(d)  Said  BHscher  agrees  that  his  said  plant 
shall  have  at  said  commencement  of  operatiui  a 
capacity  to  properly  dispose  of  at  least  fifty 
(SO)  tons  of  said  garbage  per  day,  and  that  he 
will  increase  the  same  from  time  to  time  to  the 
extent  necessary  to  dispose,  day  by  day,  of  the 
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daily  accnmulatlong  and  deUvbries  of  the  aame, 
and  that  he  will  day  by  day,  dispose  of  the 
daUy  accumulations  and  deliveriea." 

In  maliliig  his  bid  Fischer  was  unaware 
that  either  of  the  four  stipulations  aboye 
recited  would  be  contained  In  the  contract  he 
would  be  called  upon  to  sign.  He,  however, 
did  expect  that  requirements  in  some  form 
would  be  included  with  reference  to  his  re- 
ceiving without  complaint  more  than  5  per 
cent,  of  foreign  material  in  the  garbage,  and 
that  much  strictness  would  be  required  in 
preventing  the  existence  of  odors  In  residen- 
tial districts  near  the  plant.  He  believed, 
on  account  of  the  system  which  he  employed 
and  his  successful  use  of  it  elsewhere,  that 
he  would  have  no  difficulty  In  preventing 
odors  should  the  contract  be  awarded  to  him, 
and  Imew  the  average  run  of  foreign  ma- 
terial In  the  Bridgeport  garbage  which  he 
believed  that  he  could  remove  without  dam- 
age to  his  machinery. 

A  plant  erected  to  reduce  25  tons  of  gar- 
bage per  day  is  adapted  to  the  reduction  of 
from  35  to  50  tons  per  day  by  the  use  of 
more  fuel  and  its  operation   longer  hours. 

Fischer's  knowledge  of  the  probability  that 
great  strictness  vrould  be  required  In  the 
operation  of  his  plant  to  secure  the  elimina- 
tion of  odors,  and  that  there  was  a  c<m- 
siderable  amount  of  foreign  matter  In  the 
garbage,  did  not  have  any  material  effect 
upon  the  price  of  his  bid. 

The  four  Inserted  provisions  enumerated 
did  not.  In  Fischer's  judgment.  Impose  upon 
him  additional  burdens  which  should  cause 
him  to  change  his  original  bid  for  the  rea- 
son that  he  was  aware  of  the  poor  condition 
of  the  plant  which  the  by-products  company 
had  been  operating  and  felt  confident  that, 
owing  to  the  superiority  of  his  system  of  re- 
duction and  his  experience  with  it  elsewhere, 
he  would  be  able  to  satisfy  the  demands  of 
the  Bridgeport  authorities  in  respect  to  the 
matters  covered  by  the  additional  provi- 
sions. 

The  lowest  price  at  which  the  city  could 
have  procured  the  reduction  of  Its  garbage 
under  the  terms  of  the  Wlnton  contract  for 
the  balance  of  the  term  thereof  would  have 
been  $2  per  ton.  The  cost  of  removing  5 
per  cent,  of  foreign  matter  would  amount  to 
from  15  to  20  cents  a  ton.  The  amount  of 
garbage  reduced  from  January  7,  1911,  to 
May  29,  1914,  was  41,572.38  tons. 

The  city  suftcred  substantial  damages  by 
the  by-products  company's  default  amount- 
ing to  at  least  35  cents  per  ton  of  garbage 
reduced,  or  $14,550.33  in  the  whole.  The 
burial  of  the  city's  garbage,  which  course 
had  been  pnnraed  following  the  by-products 
company's  default  down  to  January  7,  1911, 
when  the  Fischer  contract  went  into  effect, 
would  have  been  neither  sanitary  nor  feasible 
to  continue  during  the  remainder  of  the 
Wtnton  term. 


Arthur  M.  Marsh,  of  Bridgeport,  for  Ap- 
pellant 

Thomas  11.  Culllnan,  of  Bridgeport,  for 
appellee. 

PRENTICE],  0.  J.  (after  stating  the  facts 
as  above).  All  of  the  reasons  of  appeal  re- 
late to  the  action  of  the  court  below  in  ac- 
cepting against  remonstrance  the  report  of 
Its  committee  to  whom  was  referred  the 
duty  of  hearing  the  evidence  touching  the 
extent  to  whldi  the  city  had  been  damaged 
by  reason  of  the  by-products  company's 
breach  of  its  contract  and  of  reporting  Its 
coilclasions  thereon.  The  complaints,  made 
In  somewhat  varying  forms,  are  in  substance 
that  the  committee  acted  Improperly  and 
harmfully  to  the  indemnity  company  in  us- 
ing in  any  way'  the  Fischer  contract  as  a 
factor  or  guide  in  the  determination  of  the 
extent  to  which  the  city  had  been  damaged, 
and  that  the  manner  of  Its  use  by  the  com- 
mittee amounted  to  a  misuse  of  It. 

[1]  The  indemnity  company's  obligation  as 
surety  on  the  bond  guaranteeing  the  by- 
products company's  faithful  performance  of 
its  contract  Is  measured  by  the  loss  up  to 
$10,000  which  the  city  suffered  from  tb» 
by-products  company's  failure  in  perform- 
ance. When  the  breach  occurred  by  the  by- 
products company's  cessation  of  service,  the 
ten-year  contract  had  four  years  to  run.  The 
lowest  price  at  which  the  city  could  have 
procured  the  reduction  and  disposition  of  its 
garbage  and  dead  animals,  as  undertaken  by 
the  by-products  company  under  its  contract 
commonly  known  as  the  Winton  contract 
for  a  four-year  period,  would  have  been  $2 
a  ton.  Under  the  circumstances,  it  was  the 
City's  moral  and  legal  duty  to  take  such  ac- 
tion as  it  could,  reasonably  and  witb  doe 
regard  for  its  own  Interests,  to  the  end  that 
the  damage  to  It  resulting  from  the  breach 
might  be  kept  down  to  the  minimum.  Ham- 
ilton V.  McPherson,  28  N.  Y.  72,  76,  84  Am. 
Dec.  330;    18  Oyc.  72. 

Acting  in  conformity  with  the  duty  thus 
resting  upon  it,  the  dty,  immediately  fol- 
lowing the  breach,  advertised  for  Mds  fl>r 
the  disposal  of  Its  garbage  for  varying  pe- 
riods. As  the  ultimate  result  a  contract  was 
entered  Into  upon  the  beet  available  bid  with 
one  Fischer  for  a  t«»-year  period  beginning 
January  7,  1911,  and  at  a  price  of  $1  per 
ton.  Under  this  contract  the  city's  garbage 
and  dead  animals  were  disposed  of  until  tbe 
exi^ratlon  of  the  time  period  of  the  Winton 
contract  and  afterwards.  The  Fischer  con- 
tract called  for  the  performance  of  the  same 
service  as  did  the  Winton  and  by  the  same 
method,  to  wit,  reduction,  and  was  similar  to 
the  latter  contract  in  all  material  particu- 
lars save  for  the  incorporation  of  tour  ad- 
ditional provisions. 

II]  When  the  contract  was  entered  Into 
with  Fischer,  the  city  was  faced  by  certain 
conditions.    Its  duty  was  to  minimise  as  far 


Digitized  by 


Google 


Conn.) 


CITT  OF  BBIDQEPORT  r.  JETXA' IMBEMNITT  CO. 


6fi9 


V 


as  it  reaaonably  ooiild  Ita  loss  by  reason  oi 
the  by-products  company's  breacb.  It  could 
not  secure  a  contract  limited  to  the  remain- 
ing period  of  the  Winton  contract  vhich 
would  not  entail  a  heavy  and  inordinate  bur- 
den of  loss.  It  could  not  contract  for  a  mora 
extended  period  tlian  the  balance  (rf  One 
Win  ton  period  npon  tlie  Wlnton  te^ma  nn^ 
dtanged  without  imposing  upon  Itself  for  the 
whole  period  of  the  new  contract,  what  it 
might  regard  as  bordensome  condltliHJs  con- 
tained in  the  Winton  contract,  and  at  the 
same  time  depriTlng  itself  of  desired  pnrrl- 
sions.  It  Was  placed  in  the  position  where  it 
was  impossible  for  it  to  rednce  its  less  below 
one  of  $1.50  a  ton  and  at  the  same  time  retain 
its  freedom  to  contract  for  the  time  beyond 
the  expiration  of  the  Wlnton  term  as  should 
meet  its  wisbes.  If  the  Winton  contract  was 
not  altogether  satisfactory,  as  apparently  it 
was  not,  the  city  was  driven  to  one  of  three 
altematlTe  courses.  It  could  either  enter 
into  a  contract  for  the  remaining  years  of 
the  Winton  term,  in  which  case  the  resulting 
damage  would  remain  at  an  inordinately 
high  figure,  or  it  could  execute  one  for  a 
longer  period  containing  such  modification 
as  it  desired  for  Its  protection  in  the  years 
to  come  after  the  Winton  contract  had  run 
its  ten-year  course,  or  it  conld,  unmin&ful 
of  its  own  Interests,  contract  for  a  long  pe- 
riod upon  the  Wlnton  terms. 

The  second  of  these  courses  was  pursued, 
with  the  result  that  the  cost  of  redaction 
and  disposal  was  reduced  one-btalf  and  the 
desired  protection  of  the  city's  interest  at 
the  same  time  secured.  As  the  new  contract 
was  obtained  after  open  and  public  competi- 
tion and  upon  what  were  apparently  the 
best  available  terms  and  the  loss  to  the  city 
resulting  from  the  breach  of  the  Winton  con- 
tract was  therein  reduced  at  least  from  $1.S0 
to  90  cents  a  ton,  wfalle  at  the  same  time  the 
modlflcatlons  made  in  the  new  contract  were 
only  minor  ones  aftordlng  the  city  desired 
protection  in  its  execution  after  May  27, 
1914,  there  would  seem  to  be  slight  ground 
indeed  for  a  claim  that  the  city  had  not 
acted  fairly  and  reasonably  In  the  matter 
and  had  not  performed  Its  full  duty  of  tak- 
ing reasonable  action  to  minimize  Its  loss 
from  the  by-products  company's  breach.  It 
was  under  no  obligation  to  enter  Into  a  long 
term  of  contract  for  the  defaulting  com- 
pany's protection  entirely  regardless  of  the 
former's  Interest  covering  the  years  which 
would  follow  the  termination  of  the  contract 
broken.  Its  duty  to  the  defaulting  company 
was  to  do  what  was  reasonable  tinder  the 
circumstances,  that  the  damages  suffered  by 
it  mlj^t  be  kept  down  and  that  only.  It  was 
under  no  obligation  to  do  its  utmost  to  that 
end  without  regard  to  its  own  interests, 
thereby  exalting  the  company's  interests 
above  its  own.  The  test  of  reasonableness 
was  one  which  had  a  broader  outlook  and 


took  into  account  all  the  drcomstances  oi 
the  situation. 

[3]  These  considerations  effectually  dispose 
of  the  receiver's  contention  that  t^e-lndem^ 
nity  company  was  discharged  and  released 
f^rom  liability  upon  its  bond  in  excess  of 
nominal  damages  by  th£  execution  of  the 
Fischer  contract.  The  lact  that  the  by-i 
products  company,  by  Its  letter  of  July  14, 
1910,  and  before  the  Fis(fter  contract  was 
executed,  made  the  conditional  offer  it  did  to 
resiune  work  tmder  its  contract,  does  not 
change  the  situation.  Bridgeport  v.  ^tna 
Indemnity  Co.,  91  Conn.  197,  200,  99  Atl.  566. 

[4,  5]  As  the  Fischer  contract  was  one 
which  the  city  might  reasonably  liave  enter- 
ed into  and  for  aught  that  appears  was  en- 
tered Into  fairly  and  upon  the  best  available 
terms,  it  follows  that  the  committee  was 
fully  Justified  In  taking  cognizance  of  it  and 
using  it  as  a  factor  in  its  determination  of 
the  extent  of  the  damages  the  dty  suffered' 
by  reason  of  the  by-products  company's 
breach  of  its  contract  and  as  a  guide  in  such 
determination  in  so  far  as  it  might  be  help- 
fuL  Had  It  conformed  in  all  respects  to  the 
Winton  contract,  excepting  in  the  matter  of 
dates  and  price,  no  exoeption  conld  be  taken, 
to  its  use  as  fixing  definitely  and  precisely 
the  extent  of  the  city's  damage.  Its  four 
additional  paragraphs,  apparently  embodying 
provisions  favorable  to  the  dty,  forbid  such 
use  to  be  made  of  It,  at  least  without  further 
Inquiry.  Their  presence  does  not,  however, 
forbid  its  use  as  a  basis  of  computation  if 
so  be  It  furnishes  a  reasonable  and  helpful 
one.  Ttiat  it  does  furnish  such  basis  is 
dear.  The  two  contracts  require  of  the  con- 
tractor the  doing  of  the  same  service  and  by 
the  same  method.  The  main  provisions  of 
the  two  are  alike  In  all  material  respects. 
The  variations  from  the  Wlnton  contract 
embodied  in  the  four  additional  provisions  of 
the  Fischer  contract  are  so  far  minor  and 
inddental  and  so  far  susc^tible  of  separable 
consideration  and  estimate  tliat  appraisal, 
with  reasonable  accuracy  of  the  additiooal- 
burden  imposed  by  them  upon  the  contraetor 
presents  a  by  no  means  difficult  problem. 
Due  deducUons  from  the  price  fixed  in  the 
Fischer  contract  being  made  for  any  increas- 
ed cost  by  reason  of  these  variations,  a  re< 
suit  will  be  arrived  at  which  will  approxi-. 
mate  more  nearly  to  the  predse  than  would 
any  other  method  which  the  drcumstances 
suggest  as  available.  Precision  and  certain- 
ty are  not  required.  Satcbwell  v.  Williams, 
40  Conn.  371,  374. 

Counsel  for  the  receiver  Is,  of  course,  quite 
right  In  saying  that  the  dty  Is  not  entitled 
to  obtain,  under  the  guise  of  the  allowance 
of  a  dolm,  reimbursement  for  what  it  had 
expended  for  a  better  or  variant  service.' 
But  that  Is  precisely  what  is  not  done  by  the. 
use  of  the  Fischer  contract  as  the  basis  of 
determination  with  proper  allowances  made 
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for  modifications  of  the  tenns  of  the  Wlnton 
contract  appearing  In  the  former. 

This  was  the  coarse  the  committee  pur- 
sued. It  took  tbe  price  per  ton  which  the 
dty  was  required  to  pajr  under  the  Eischer 
contract,  and  made  such  deductions  there* 
from  as  It  found  v^^s  reasonable  on  account 
of  the  incorporation  of  the  four  provisions 
referred  to,  and  found  that  86  cents  a  ton 
represented  the  cost  to  the  city  of  obtaining 
the  service  whldi  the  Wlnton  contract  re- 
4}ulred  the  contractor  to  render  and  under 
the  same  Incidental  conditions  which  the 
Wlnton  contract  Imposed. 

[I]  It  remains  to  Inquire  whether  the  com- 
mittee, in  Its  employment  of  that  method  and 
Its  application  of  It  to  the  circumstances  of 
the  case  as  found,  erred.  As  bearing  upon 
this  inquiry,  it  Is  to  be  remembered  that  the 
'Questions  here  at  issue  are  those  of  fact  pure 
and  simple.  The  conclusions  of  tbe  commit- 
tee must  therefore  stand,  unless  they  are 
such  as  could  not  reasonably  have  been  ar- 
rived at  upon  Hie  subordinate  facts  found. 

The  first  of  the  additional  provisions  re- 
quired the  contractor  to  accept  from  the  city 
garbage  containing  as  high  as  10  per  cent 
of  foreign  and  ertrtTneous  matter  whereas 
the  Wlnton  contract  made  no  spedflcations 
upon  that  subject.  At  the  time  of  the  for- 
mer appearance  of  this  case  before  us,  we 
lield  that,  notwithstanding  the  absence  of 
such  speclflcation  from  the  Wlnton  contract, 
the  contractor  could  not  complain  of  the 
presence  of  6  per  cent,  of  foreign  matter  In 
the  garbage  delivered  to  It,  and  was  in  duty 
bound  under  its  contract  to  reduce  garbage 
■containing  that  quantity  of  foreign  matter. 
Bridgeport  v.  .Sltna  Indemnity  Co.,  91  Conn. 
197,  208,  99  AU.  566.  The  committee  has 
found  that  the  cost  of  the  removal  of  an 
additional  5  per  cent,  of  foreign  matter,  if 
it  were  present,  would  amount  to  from  15  to 
20  cents  a  ton. 

[7]  The  second  In  the  order  of  enumeration 
•of  the  additional  clauses  Imposed  upon  Fisch- 
or  little.  If  any,  restraint  to  his  freedom  of 
action  or  burden  of  any  sort  from  which  the 
ly-products  company  under  the  Wlnton  con- 
tract was  free.  Whether  the  agreement  un- 
•der  which  a  contractor  is  operating  In  the 
reduction  of  garbage  speaks  upon  the  subject 
or  is  silent,  he  is  subject  to  the  reasonable 
regulations  of  health  authorities  and  Is  un- 
der the  duty  to  observe  the  sanitary  regula- 
tion of  such  authorities  and  to  conduct  his 
business  in  such  manner  as  not  to  create  a 
nuisance. 

The  remaining  additional  clauses  relate  to 
matters  which,  in  view  of  the  committee's 
finding  that  a  plant  erected  for  the  reduction 
of  25  tons  Of  garbage  a  day  is  adapted  for 
reduction  of  from  35  to  50  tons  a  day  by 
the  use  of  more  coal  and  its  operation  of 
longer  hours,  are  manifestly  of  comparative- 


ly small  importance  aa  bearing  apon  the  cost 
per  ton  of  reduction. 

[(]  Whether  this  last  statement  be  tme  or 
a<^  the  finding  of  the  committee  that  Fisch- 
er's bid  was  made  witlMut  reference  to  ei- 
ther of  the  four  conditlcna  enumerated  and 
without  knowledge  that  dther  of  them  woald 
be  incorporated  into  the  contract  when  exe- 
cuted, that  the  contract  with  him  was  made 
In  a.ccordance  with  ttiat  bid,  that  Fischer,  In 
the  execution  of  his  contract  did  nob  re^ird 
either  of  them  as  imposing  upoA  liim  an  ex- 
tra burden  Justifying  him  in  asking  a  flgnre 
in  excess  of  that  named  in  his  bid,  and  that 
he  executed  a  omtiact  whidt  recognised  no 
such  additional  imposidon,  suffice  to  render 
the  court's  refusal  to  make  a  greater  reduc- 
tion from  the  $1  rate,  at  whlcb  the  service 
was  undertaken  and  performed  t^  Fischer, 
than  that  of  16  cents  on  account  of  anything 
contained  in  the  four  provisions  first  ap- 
pearing in  his  contract,  one  which  cannot  be 
pronounced  unreasonable; 

There  is  no  error. 

Tbe  other  Judges  concurred. 


WEIGHT  V.  WHIGHT. 

(Supreme  CJourt  of  Errors  of  Connecticut 
Feb.  19,  1919.) 

1.  DiTOBCE  «=a268(8)— AUMONT— FAILmw  TO 

Pat— Attachm»nt. 
Divorced  hasband  cannot  purge  himself  of 
contempt  for  nonpaymeat  of  aUmony  decreed, 
by  attaching  tlie  alimony  in  hia  hands  in  his 
action  against  the  divorced  wife. 

2.  OABNISHKBNT  fr->dl     PSOPKKTT  SUBJKOI— 

Alihony. 
Where  divorce  decree  is  not  for  a  spectfic 
division  of  property,  but' for  a  oommutatioa  pay- 
ment by  husband  in  mcmey,  there  is  no  specific 
fund  in  husband's  hands  dedicated  to  payment 
of  alimony  subject  to  foreign  attachment,  under 
Gen.  St.  1918,  {  5816. 

3.  Gabnishuent  «=>44— Pbopebxt  Subject— 
Alimony— "Debt." 

Divorced  husband's  obligation  to  pay  ali- 
mony according  to  divorce  decree  is  not  a  debt 
within  foreign  attachment  statute  (Gen.  St. 
1918,  {  6915),  making  "debts  due  the  defend- 
ant from  any  person"  subject  to  foreign  at- 
tachment, payment  of  alimony  being  based  upon 
husband's  dnty  to  continue  to  support  a  wife 
whom  he  has  in  legal  effect  abandoned,  and 
the  specific  performance  of  the  alimony  decree 
being  as  much  a  matter  of  public  interest  as 
was  husband's  obligation  to  support  wife  be- 
fore divorce. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

4.  Gabnishment  «=»44— Pbopkbiy  Subject- 
Alimony. 

Alimony  paid  to  a  wife  by  a  divorced  hus- 
band is  not  subject  to  foreign  attachment,. under 


»For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Kejr-Numbered  Dlsesta  and  Indexes 
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Geo.  St  1918,  §  6816,  thoagh  debt  for  payment 
on  which  attachment  ia  oonsht  wmi  contracted 
before  the  aUntony  award. 

Appeal  from  Superior  Oourt,  Hartford 
County;  Luden  F.  BQipee,  Judge. 

Petition  by  Meanbr  D.  Wright  against 
Daniel  M.  Wright  for  attachment  for  con- 
tempt From  Judgment  committing  him  to 
county  Jail,  the  defendant  appeals.   No  error. 

The  petlU<«  alleges  that  on  January  4, 
1918,  the  plaintiff  obtained  a  decree  of  di- 
vorce from  the  defendant  whereby  It  was  ad- 
Judged  tbat  the  defendant  pay  the  plaintiff 
$10,000  in  Installments— $3,500  within  30 
days,  $3,500  within  60  days,  and  $3,000  with- 
in 90  days;  and  that  the  defendant,  in  will- 
ful violation  and  contempt  of  the  decree,  had 
refused  to  pay  any  part  of  the  $3,500  due  60 
days  after  its  date,  and  .any  part  of  the  $3,- 
OOO  due  90  days  after  its  date. 

The  defendant  answered  the  petition  by  al- 
leging tbat  on  February  27, 1918,  be  had  been 
garnished  in  an  action  brought  by  one  Free- 
man against  the  plaintiff,  claiming  $1,660 
damages,  in  whldi  action  "moneys  In  the 
bands  of  the  defendant  to  the  amount  of  $1,- 
650  were  attached";  and  that  before  the 
beginning  of  these  cont«apt  proceedings,  on 
April  2,  1918,  he  had  been  garnished  in  an 
action  brought  by  himself  against  the  plain- 
tiff claiming  $3,000  damages.  The  answer 
then  alleged  the  payment  of  all  alimony  not 
80  attached,  and  that  the  defendant  was 
ready  and  willing  to  pay  the  balance  of  $4,- 
^K)  on-  being  released  from  the  attachments. 
To  this  answer  the  plaintiff  demurred  on 
the  ground  that  alim<my  cannot, be  attached 
or  taken  by  the  proceedings  set  forth  in  the 
defendant's  answer,  and  the  superior  coort 
sustained  the  demurrer. 

Andrew  J.  Broughel  and  Blrdsey  £!.  Case, 
both  of  Hartford,  for  appellant 
Sidney  B.  Clarke,  of  Hartford,  for  appellee. 

BBACH,  J.  (after  stating  the  facts  as 
above).  The  question  is  whether  alimony  in 
the  hands  of  the  husband  is  subject  to  gar- 
nishment (a)  in  an  action  brought  against 
the  divorced  wife  by  the  husband  himself; 
<b)  in  an  action  brought  against  tier  by  a 
third  party. 

[1]  Tlie  first  branch  of  the  question  Is  an- 
swered by  the  mere  statement  of  It  The  de- 
cree, until  reversed,  "must  be  obeyed,  or  the 
party  must-  purge  himself  of  contempt  by 
showing  his  inability  to  pay  it,  and  that  the 
inability  is  not  occasioned  by  his  own  net 
for  the  purpose  of  avoiding  payment"  Bx 
parte  Spencer,  83  Cal.  460,  466,  23  Pac.  395, 
397  (17  Am.  St  Rep.  266) ;  Schuele  v.  Scbn- 
ele,  57  111.  App.  189.  Obviously  the  defend- 
ant's attempt  to  factorize  himself  was  his 
own  act,  done  for  the  purpose  of  avoiding 
payment  He  cannot  purge  himself  on  the 
ground  that  he  has  seen  fit  to  prevent  himself 


from  obeying  the  decree,  or  oa  the  ground 
that  he  ought  not  to  be  compelled  to  obey  It, 
lest  he  should  become  responsible  to  himself 
in  scire  facias  proceedings  f6r  the  amount  of 
ills  own  attachment 

Incidentally  it  may  be  observed  tbat  it  has 
never  been  held  in  this  state  that  a  plaintiff 
may  factorize  himself  in  Us  ovra  suit.  The 
point  was  raised,  but  not  decided,  in  Reach 
V.  Fairbanks,  62  Conn.  167,  172,  where  the 
authorities  on  both  sides  of  the  question  are 
collected. 

The  answer  to  the  other  question — ^wiiether 
alimony  In  the  liands  of  the  husband  Is  sub- 
ject to  garnishment  in  an  action  brought 
against  tlie  divorced  wife  by  a  third  person 
— turns  upon  our  foreign  attachment  statute. 
Under  section  5915,  Gen.  St.,  the  only  sub- 
jects of  for^gn  attachment  are  the  effects 
of  the  defendant  when  concealed  in  the  hands 
of  his  agent  or  trustee,  debts  due  the  defend- 
ant ftom  any  person,  and  legacies  and  dis- 
tributive shares  due  from  estates  of  deceas- 
ed per^ns  or  insolvent  debtors. 

[2]  Although  the  decree  "operates  as  a  di- 
vision or  partition,  between  the  husband  and 
wife,  of  his  property.  In  such  proportion  as 
the  court,  by  its  decree,  determines"  (Lyon 
V.  Lyon,  21  Conn.  185,  198),  it  seems  clear 
that  when  the  decree  is  not  for  a  specific 
division  of  property,  but  for  a  commutation 
payment  in  money,  the  husband  cannot  be 
said  to  have  any  property  or  effects  of  tbe 
divorced  wife  in  his  hands.  No  specific  fund 
in  the  husband's  hands  can  be  identified  at, 
dedicated  to  the  payment  of  alimony,  for  tbe 
reason  that  the  decree  is  a  <^arge  upon  the 
husband's  whole  estate,  and  not  a  sever- 
ance of  a  part  of  it  Therefore  the  allega- 
tion of  the  answer  tbat  by  the  Freeman  gar- 
nishment "moneys  in  tbe  hands  of  the  de- 
fendant to  the  amount  of  $1,650  were  at- 
tached," is  a  wrong  statemmt  of  the  legal 
effect  of  tbe  garnishment 

Ehrldently  the  only  theory  on  whldi  the 
defendant  can  be  protected  by  the  Freeman 
garnishment  is  that  It  operated  on  the  In- 
tangible obligation  of  paying  the  plaintiff 
certain  sums  at  fixed  times.  If  that  obliga- 
tion was  a  debt,  and  in  this  case  a  Judgment 
debt,  due  from  the  defendant  to  the  plain- 
tiff, then  the  debt  itself— the  obligation  to 
pay — was  secured  in  the  hands  of  the  garni- 
shee for  the  payment  olf  any  Judgment  which 
Freeman  might  recover  in  that  action.  But 
If  tbe  decreed  obligation  to  pay  alimony  Is 
not  a  debt,  tbea  the  statute  does  iiot  subject 
It  to  garnishment  at  all. 

This  precise  question  has  been  settled  in 
this  state  in  Lyon  v.  Lyon,  supra,  which  was 
also  an  application  for  commitment  for  con- 
tempt of  a  decree  for  alimony.  It  was  con- 
tended In  that  case  that  a  commitment  for 
contempt  would  deprive  the  defendant  of  the 
exemption  from  imprisonment  for  debt,  or 
take  away  the  privilege  of  tbe  oath  provided 
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by  law  for  poor  debtors;  and  it  was  held 
that  "the  court  does  not  •  •  •  decree 
and  assign  alimoay,  as  a  debt  due  to  the 
wife,  or  as  damages  to  be  paid  to  her,  by  her 
late  husband,"  etc.  In  Scott  v.  Scott,  83 
Conn.  634,  689,  78  A'tl.  314,  316  (21  Ann.  Cas. 
966),  this  language  is  repeated  with  approval, 
and  alimony  Is  described  as  "an  allowance 
out  of  the  estate  of  the  husband  made  for 
the  support  to  which  the  wife  was  entitled, 
and  of  which  she  had  been  deprived  through 
the  husband's  default  In  the  performance  of 
the  marriage  nmtract" 

Daly  V.  Daly,  80  Conn.  609,  69  Ati.  1021. 
on  which  the  defendant  relies,  holds  that  a 
mon^  decree  for  alimony  is  not  only  a  de- 
cree for  the  specific  performance  of  the  act 
directed,  but  has  the  added  character  of  a 
judgment  debt  so  far  as  to  permit  the  pai^ 
ties  to  agree  upon  a  discharge  by  accord  and 
satisfaction.  That  is  a  very  different  thing 
from  the  defendant's  claim  tliat  third  parties 
may  treat  it  as  a  judgment  debt  for  pur- 
poses of  foreign  attachment;  because  Daly 
V.  Daly  is  entirely  consistent  with  the  ap- 
pllcati<»i  of  the  fund,  or  its  agreed  equiva- 
lent, to  its  decreed  purpose,  and  the  defend- 
ant's claim  is  not. 

With  the  exertion  of  Scheffer  v.  Boy,  5 
Pa.  Co.  Ct.  B.  158,  an  unconsidered  opinion, 
all  the  authorities  hold  that  decree  alimony 
is  not  a  "debt"  within  the  generally  accept- 
ed legal  significance  of  that  word.  It  is  not 
a  debt  within  the  meaning  of  constitutional 
prohibitions  against  imprisonment  for  debt. 
Barclay  v.  Barclay,  184  111.  375,  56  N.  E.  636, 
51  U  B.  A.  351 ;  Andrews  v.  Andrews,  62  Vt 
495,  20  Atl.  817 ;  Sheafe  v.  Sheafe,  36  N.  H. 
156;  Ez  parte  Perkins,  18  Cal.  60;  Pain  v. 
Pain,  80  N.  C.  322. 

It  is  not  a  debt  within  the  meaning  of 
state  insolvency  laws,  or  of  the  Federal 
Bankruptcy  Act  July  1,  1898,  c.  541,  30  Stat 
544  (U.  S,  Comp.  St  IS  9585-9656),  whether 
It  Is  in  arrears  at  the  time  of  the  adjudica- 
tion or  accruing  afterward.  Barclay  v.  Bar- 
clay, supra ;  Noyes  v.  Hubbard,  64  Vt  302,  23 
Atl.  727,  15  L.  B.  A.  394,  33  Am.  St.  Bep.  928; 
Audubon  v.  Shufcldt  181  V.  S.  575,  21  Sup. 
Ct  735,  45  L.  Bd.  1009. 

These  decisions  are  necessary  to  enable  the 
court  to  enforce  the  performance  of  its  de- 
cree, and  to  prevent  the  husband  from  obtain- 
ing a  discharge  of  his  obligation  of  support 

They  are  based  upon  the  proposition  that 
a  decree  for  alimony  does  not  establish  the 
existence  ana  amount  of  an  antecedent  debt 
or  liability.  The  liability  arises  from  the 
change  of  status  accompUshed  by  the  divorce, 


and  Is  incidental  thereto:  It.  Is  based  upon 
the  duty  of  th«  husband  to  continue  to  support 
a  wife  whom  he  has  In  legal  efTect  abandon- 
ed. It  defines  that  duty  in  terms  of  mone^ 
or  property,  and  decrees  specific  performance 
of  It,  and  the  state  itself  has  a  social  and 
financial  interest  in  performance  of  that 
duty.  Audubon  t.  Shufeldt  supra;  Noyes 
V.  Hubbard,  supra;  Scott  v.  Scott,  supra; 
Flckel  V.  Granger,  83  Ohio  St  101,  93  N.  E. 
527,  32  L.  B.  A.  (N.  S.)  270,  21  Ann.  Cas.  1347; 
Bomalne  v.  Chauncey,  129  N.  T.  566,  29  N. 
B.  826,  14  li.  B.  A.  712,  26  Am.  St  Bep.  544. 

[3]  The  same  line  of  reasoning  applies  to 
this  case.  Before  the  decree  was  entered  the 
wife's  right  to  support  from  her  husband 
could  not  be  reached  by  process  of  foreign 
attachment  nor  by  resort  to  a  creditors'  bill, 
not  only  because  the  obligation  was  too  In- 
definite to  be  called  a  debt  but  because  no 
court  of  equity  would  permit  creditors  to  ob- 
struct the  performance  of  a  duty  so  obvious- 
ly essential  from  the  standpoint  of  public 
Interest.  After  the  decree  the  obligation  is 
measured  in  terms  of  money,  but  its  nature 
and  purpose  are  not  changed.  The  specific 
performance  of  the  decree  is  just  as  mucli 
a  matter  of  public  Interest  as  was  the  per- 
formance of  the  o.riginal  obligation.  Our  con- 
clusion is  that  decreed  alimony  Is  not  a 
judgment  debt  for  purposes  of  for^gn  at- 
tachment Whether  it  may  be  subjected  to 
the  paymoit  of  the  wife's  debts  by  a  credi- 
tors' bUl  is  a  question  wliicb  is  not  now  be- 
fore us. 

In  those  cases  where  a  creditors'  bill  has 
been  brought  to  subject  alimony  in  the  hus- 
band's hands  to  the  payment  of  the  wife's 
debts  a  sharp  distinction  has  been  drawn 
between  debts  Incurred  before  the  award,  to 
the  payment  of  which  it  ia  held  that  unpaid 
alimony  cannot  be  applied,  and  debts  which, 
because  they  accrued  afterward,  may  be  sup- 
posed to  have  been  created  on  the  faith  of 
the  award.  See  Flckel  v.  Granger  and  Bo- 
malne T.  Chauncey,  supra. 

[4]  That  distinction  is  not  applicable  to  an 
attempted  sequestration  of  the  award  by  for- 
eign attachment;  for  it  is  <me  thing  to  ap- 
ply to  a  court  of  equity  for  an  equitable  ex- 
ecution on  the  ground  that  unpaid  alimony  is 
beyond  the  reach  of  legal  process,  and  quite 
another  thing  to  assert  a  legal  right  to  ob- 
struct the  performance  of  a  decree  for  the 
enforcement  of  a  duty  in  the  performance  of 
which  the  public  has  an  interest 

There  is  no  error. 

The  other  Judges  concurred. 
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WOMFHAUSEN  y.  TRIMPBRT. 

(Supreme  Court  of  E^rrorg  of  Connecticut. 
Feb.  19,  1919.) 

1.  GUABANTY  «=3l  — NaTUBE  OF  OVASANTT 
CONTKACT— COIXATEEAL  UNDEBTAKIWO. 

A  contract  of  guaranty  is  a  collateral  tinder- 
taking,  and  presuppoBes  some  contract  or  trans- 
acticm  to  which  it  is  collateral. 

[E2d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guar- 
anty.] 

2.  iHSXHIflTT  «=»1— ObIOINAI,  URDEBTAKIsa. 

An  indemnity  contract  is  an  original  UU' 
dertaking  to  save  the  indemnitee  harmless 
against  loss  or  damage  of  a  specified  character 
which  may  happen  in  the  future. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indem- 
nity.] 

3.  GoASAimr  Q-.j!  Cokbtbuction  or  Con- 
tract —  Assionmert  or  Account  —  AoBEE- 
UENT  TO  Shaee  Loss. 

Where  stockholder  in  sale  of  stock  to  cor- 
poration accepted  an  account  as  part  of  con- 
aderation  at  the  request  of  and  for  the  benefit 
of  principal  stockholder,  and  in  consideration  of 
principal  stockholder's  agreement  to  share 
equally  in  any  loes  that  stockholder  might  incur 
by  reason  of  acceptance  of  account,  the  prin- 
cipal stockholder's  agreement  to  share  losaSras 
a  contract  of  indemnity,  and  not  a  contract  of 
^tber  absolute  or  conditional  guaranty. 

4.  iKDEicwiTY  «=»10— Notice  to  Indemjotob. 

Indemnitor,  who  has  agreed  to  share  equally 
the  loss  indemnitee  may  incur  on  an  account 
against  a  third  party,  was  not  entitled  to  notice 
of  third  party's  failure  to  pay  debt. 

J&.  InoKiaiiTY  «=>10— Notice  to  Indemnitob 
— ^Bankbdptcy  of  Debtob. 

Where  indemnitor  agreed  to  share  equally 
the  losses  indemnitee  might  incur  on  an  account 
held  by  indemnitee  against  third  party,  third 
party's  bankruptcy  and  indemnitee's  action 
against  indemnitor  were  sufficient  notice  to  in- 
demnitor of  third  party's  failure  to  pay  debt. 
/ 

-6.  Pbukoipai.  and  Scbety  ^=>121— Odtt  of 
Gbbditor— CtooD  Faith— DiuoENCE. 
Diligence  and  utmost  good  faith  are  required 
to  be  observed  by  a  party  claiming  against  a 
surety,  unless  it  is  otherwise  provided. 

7.    IKDBMNITT  «=»12— I>irrT   OT  INDEMNITEE— 

Good  Faith. 

The  duty  of  Indemnitee  in  indemnitor's  con- 
tract to  share  the  loss  of  indemnitee  on  an  ac- 
count held  by  him  against  third  party  is,  un- 
less otherwise  provided,  to  act  in  good  faith 
and  to  use  ordinary  care. 

.  8.  iNDEXNiTT  4=»12 — Duty  or  Indemnitee. 

Indemnitee  is  not  precluded  from  recovering 
against  indemnitor  by  actions  taken  where  not 
negligent,  although  some  other  action  might 
have  been  more  successful. 


9.  Indemnity  «s»12— "BxnnsioN  of  Cbed- 

n"— FOBBEABANCE  OF  SUIT. 

Where  contract  in  whidi  indemnitor  agreed 
to  share  equally  with  indemnitee  losses  on  an 
account  held  by  him  against  third  party,  pro- 
vides that  indemnitee  should  not  extend  CMdit 
l>eyond  certain  period,  forbearance  of  suit  is 
not  an  extension  of  <»edit  unless  pursuant  to 
some  agreem«it  for  some  definite  time. 

10.  Indemnity  4=>'12  —  Duty  or  Indemnitee 
— Failure  to  Bbing  Suit— Neoliqence. 

Where  indemnitor  agreed  to  share  equally 
indemnitee's  losses  on  an  account  held  by  in- 
demnitee against  third  party,  indemnitee's  fail- 
ure to  bring  suit  against  third  party,  which 
finally  became  bankrupt,  was  not  negligence  or 
laches,  where  indemnitee  continually  pressed 
third  party  for  payment,'  and  threatened  to 
bring  suit,  and  where  suit,  if  in  fact  brought, 
might  have  forced  third  party  into  bankruptcy. 

Appeal  from  Court  of  Common  Pleas,  Fair- 
field County ;   John  R.  Booth,  Judge. 

Action  by  John  H.  Wolthausen  against  Wil- 
liam F.  Trimpert  Judgment  for  plalntUf, 
and  defendant  appeals.    No  error. 

On  May  4,  1914,  the  plaintiff  sold  to  the 
Wolthausen  Bough  iHlat  Company  all  his 
stock  In  that  company  for  $18,000.  He  was  to 
receive  cash'.  The  defendant  was  one  of  the 
principal  stockholders  of  the  Rough  Hat 
Company,  and  at  the  request  of  the  defend- 
ant's attorney  the  plaintiff  consented  to  take 
in  part  payment  an  assignment  from  the 
Rough  Hat  Company  of  an  account  it  had 
against  the  M.  Oppenhelm  Hat  CMnpany,  so 
tbat  the  plaintiff  received  in  payment  for  his 
stock  the  assigned  account,  amounting  to 
$10,005.34,  and  the  balance  of  $7,991.66  in 
cash.  The  acceptance  of  this  Oppenhelm  ac- 
count in  lieu  of  cash,  at  the  request  of  the  de- 
fendant's attorney,  was  of  material  benefit  to 
the  defendant,  who  was  one  of  the  principal 
stocliholders  of  the  Rough  Hat  Company, 
and.  In  consideration  of  the  acceptance  of  the 
assignment  by  the  plaintiff,  the  plaintiff  and 
defendant,  on  May  4,  1914,  entered  into  a 
written  contract,  upcm  which  this  action  is 
brought  The  contract  was  as  follows,  omit- 
ting the  immaterial  parts: 

"Whereas,  the  said  Wolthausen  has  this  day 
assumed  the  liability  of  the  Wolthausen  Rongh 
Hat  Company,  a  Connecticut  corporation,  un- 
der and  by  virtue  of  a  certain  agreement  dated 
February  7,  1914,  by  and  between  said  corpora- 
tion and  M.  Oppenhelm  Hat  Company,  a  New 
York  corporation,  and  has  received  an  assign- 
ment of  a  certain  account  held  by  the  Wolthaus- 
en Rough  Hat  Company  against  said  M.  Op- 
penhelm Hat  Company ;  and  whereas,  the  said 
Trimpert  is  one  of  the  principal  stockhotdera  of 
the  Wolthausen  Rough  Hat  Company:  There- 
fore be  it  agreed  as  follows:  That  said  partiea 
shall  bear  an  equal  share  of  any  loss  that  may 
be  incnrred  by  the  said  Wolthausen  on  the 
balance  of  $5,000,  which,  under  the  terms  of 
said  agreement  of  February  7,  1914,  it  is  pro- 
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vided  may  remain  to  tlie  credit  of  the  said  M. 
Oppenheim  Hat  Company  for  a  period  of  90 
days  after  the  indebtedness  of  tlie  said  M.  Op- 
penheim Hat  Company  has  been  reduced  to 
said  sum  of  $5,000,  provided  the  said  Wolt- 
hausen  does  not  extend  said  credit  beyond  said 
period  of  ninety  days." 

This  contract  was  signed  by  both  parties. 
The  contract  of  February  7,  1&14,  referred, 
among  other  things,  to  the  sale  of  rongh  hat 
bodies  by  the  Rough  Hat  Company  to  the 
Oppenheim  Company,  and  to  the  credit  to 
■  be  given  when  the  account  ot  said  Oppenheim 
Company  should  be  reduced  to  $5,000.  On 
May  21,  1914,  the  account  had  been  reduced 
to  $4,347.40;  whereupon,  by  the  contract  of 
February  7,  1914,  the  Oppenheim  Company 
became  entitled  to  the  90-day  credit  expiring 
August  21,  1914.  Pursuant  to  an  agreement 
In  the  contract  of  February  7,  1914,  the  de- 
fendant became  a  stockholder  and  director 
in  the  Oppenheim  Company,  and  remained 
such  until  he  resigned  some  time  in  the 
summer  of  1914,  and  he  bad  or  was  charge- 
able with  Icnowledge  of  the  financial  affairs 
of  the  Oppenheim  Company,  and  that  the 
balance  of  $4,347.40  had  not  been  paid  at 
the  time  of  his  resignation ;  also,  pursuant  to 
the  contract  of  February  7th,  the  boolckeeper 
of  the  Rough  Hat  Company  became  a  direc- 
tor and  the  treasurer  of  the  Oppenheim  Com- 
pany until  his  resignation,  August  27,  1914. 
He  knew  at  that  time  that  the  balance  of  the 
account  had  not  been  paid,  but  did  not  call 
defendant's  attention  to  this  fact,  or  suggest 
payment  of  the  account  by  the  Oppenheim 
Company.  At  some  time  prior  to  September 
1,  1914,  the  plaintiff,  with  his  attorneys,  took 
up  the  claim  with  the  Oppenheim  Company 
and  pressed  for  payment  About  September 
1st  the  Oppenheim  Company  offered  to  assign 
certain  accounts  In  satisfaction  of  the  plain- 
tiff's claim  against  it,  but  afterwards  de- 
clined to  do  so.  On  October  14,  1914,  as  a 
result  of  further  demands  by  the  plaintiff, 
the  Om)enhelm  Company  paid  $1,000  on  ac- 
count No  further  payments  were  after- 
wards made  by  the  Oppenheim  Company. 
The  Oppenheim  Company  was  fairly  pros- 
perous to  August  1,  1914,  but  thereafter  it 
lost  credit,  its  business  fell  off,  and  it  be- 
came in  fact  insolvent  soon  after  October  1, 
1914,  and  this  insolvency  was  disclosed  to 
the  plaintiff  at  some  time  prior  to  December 
1,  1014.  The  plaintiff,  after  August  2l8t  and 
prior  to  his  knowledge  of  the  insolvency, 
made  repeated  demands  for  payment  and 
threatened  suit  The  Oppenheim  Company 
ceased  to  do  business  in  December,  1914. 
The  plaintiff  brought  suit  against  the  Oppen- 
heim Company  in  January,  1915,  and  realized 
nothing.  The  Oppenheim  Comi^ny  was  ad- 
Judged  bankrupt  April  27, 1915,  and  ultimate- 
ly paid  10  per  cent,  the  final  dividend  having 
been  ^received  by  the  plaintiff  Decemtter  12, 
1916.  Soon  after  August  21,  1914,  the  de- 
fendant was  informed  by  an  (^c^  of  the 


Oppenheim  Company,  and  in  good  faith  be- 
lieved, that  the  plaintiff's  dalm  had  been 
satisfactorily  adjusted,  and  bad  no  knowl- 
edge of  the  contrary  until  the  i^aintiff 
brought  suit  against  the  Oppenheim  Company 
in  January,  1915.  The  i^aintlS  did  not  give 
notice  to  the  defendant  of  the  failure  of  the 
Oppenheim  Company  to  pay  the  balance  due 
on  the  assigned  account  until  after  he  re- 
ceived the  final  dividend  from  the  trustee  in 
bankruptcy  December  12,  1916.  This  action 
was  brought  January  24^  1917.  The  court 
found  due  and  unpaid  on  the  plaintiff's  claim 
against  the  Oppenheim  Company  $3,012.66 
and  accrued  interest  from  December  12, 1916, 
which  was  the  plalntUTs  loss  <m  said  dalm, 
and  rendered  Judgment  for  the  plaintiff  to 
recover  one-half,  to  wit,  $1,613.02,  from  the 
defendant 

3.  Moss  Ives  and  Thomas  A.  EeatinK  both 
of  Danbury,  for  appellant 
William  H.  Cable,  of  Danbury,  for  appellee. 

6A6EB,  X  (after  stating  the  facts  as 
above).  The  principal  question  upon  the  fore- 
going statement  of  facts  relates  to  the  con- 
struction to  be  given  to  the  contract  between 
the  plaintiff  aiid  the  defendant  The  opera- 
tive part  of  the  contract  reads  as  followsi 

"That  said  itartles  shall  bear  an  equal  AaT» 
of  any  loss  that  may  be  incurred  by  the  said 
Wolthausen  on  the  balance  of  $5,000  whidi, 
under  the  terms  of  said  agreement  of  February 
7,  1914,  it  is  provided  may  remain  to  the  credit 
of  the  said  M.  Oppenheim  Hat  Company  for  a 
period  of  90  days  after  the  indebtedness  of  thfr 
said  Oppenheim  Hat  Company  has  been  re- 
duced to  said  sum  of  $5,000,  provided  the  said 
Wolthausen  does  not  extend  said  credit  beyond 
said  period  of  90  days." 

The  plaintiff  contends  that  this  was  a  con- 
tract of  indemnity,  or  an  absolute 'guaranty. 
The  defendant  contends  that  the  contract 
was  one  of  conditional  guaranty.  Very  many 
of  the  cases  in  which  the  distinction  between 
contracts  of  guaranty  and  contracts  of  In- 
demnity is  drawn  arise  with  reference  to  the 
applicability  of  the  statute  of  frauds.  No 
such  question  arises  here,  for  the  defendant 
signed  the  contract  In  question.  The  distino 
tion,  however,  remains  the  same. 

[1]  A  contract  of  guaranty  is  a  collateral 
undertaking,  and  presupposes  some  contract 
or  transaction  to  which  It  is  collateral.  The 
definition  adopted  in  Ball  Electric  Light  Co. 
V.  Child,  68  Conn.  626,  37  Atl.  391,  is: 

"A  guaranty  is  a  collateral  undertaking  to- 
pay  a  debt  or  i)erform  a  duty,  in  case  of  the 
failure  of  another  person,  who  is  in  the  first 
instance  liable  to  sucfa  payment  or  perfoim- 
ance." 

[21  Indemnity  contracts  are  of  great  va- 
riety, but,  so  far  as  a  situation  like  that  now 
before  ns  is  concerned,  it  may  be  said  that  the- 
contract  to  indemnifjr  Is  an  original  under- 
taking   to    save    the    indemnitee   harmless- 
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against  loss  or  damage  of  a  evedfled  char- 
acter whlcb  may  happen  In  the  future.  Boq- 
Tler  Law  Dictionary,  art  "Indemnify."  If 
the  contract  before  us  is  a  contract  to  in- 
demnify, then  the  distinction  between  abso- 
lote  and  cond},tlonal  guaranties  and  the  char- 
acteristics of  each  become  of  no  importance 
la  the  decision  of  this  action. 

Our  own  cases  are  sufficiently  dear  in 
point  to  control  the  construction  of  the  con- 
tract between  the  plalntifC  and  defendant. 
The  trial  court  correctly  dedded  the  charac- 
ter of  this  contract  upon  the  authority  of 
Keed  T.  Holcomb,  31  Conn.  360.  In  this  case, 
in  which  the  primary  question  was  whether 
the  undertaking  was  within  the  statute  of 
frauds,  the  court,  after  dtlng  from  New 
Xork  and  Massachusetts  cases,  said: 

"If  the  promise  is  on  a  sufficient  consideration 
moving  between  the  immediate  parties  to  it, 
and  from  which  the  promisor  is  to  derive  a 
benefit,  in  view  of  which  the  promise  is  made, 
it  then  becomes  a  new  and  independent  contract, 
existing  entirely  between  the  immediate  parties 
to  it.  The  benefit  wWch  the  original  debtor 
may  derive  from  it  is  inddental,  and  in  no 
respect  the  object  of  the  parties,  and  ought  not 
therefore  to  affect  the  validity  of  their  contract." 

Beed  V.  Holcomb  was  re-examined  In  con- 
nection with  Clement's  Appeal,  52  Conn.  464, 
in  Smith  v.  Delaney,  64  Conn.  264,  29  Atl. 
496,  42  Am.  St.  Ket>.  181,  in  which  latter  case 
the  doctrine  was  stated  in  the  following  lan- 
guage: 

"Where  the  inducement  is  a  benefit  to  the 
promisor  ^hich  he  did  not  before  or  would  not 
otherwise  enjoy,  and  the  act  is  done  upon  his 
rcqnest  and  credit,  such  promise  is  an  original 
undertaking,  and  not  within  the  statute  [of 
frauds]." 

Again,  to  McCormlck  v.  Boyltin,  83  Conn. 
686,  78  Atl.  835,  Ann.  Cas.  1912A,  882,  the 
court,  dtlng  and  affirming  Reed  ▼.  Holcomb 
and  Smith  y.  Delaney,  said: 

"Where  a  benefit,  legal  or  pecuniary,  to  the 
promisor  is  the  inducement  for  the  promise  of 
indemnity,  such  promiae  Is  not  within  the  stat- 
ute of  frauds  as  being  a  spedal  promise  to  an- 
swer for  the  debt  or  default  of  another,  but  is 
an  original  promise,  binding  upon  the  prom- 
isor." 

See  DavU  v.  Patrick,  141  U.  S.  487,  12  Sup. 
Ct.  58.  3fi  L.  Ed.  826. 

[31  Both  the  letter  of  the  contract  in  ques- 
tion and  the  situation  of  the  parties  bring 
the  present  case  within  the  rule  as  stated  in 
Reed  v.  Holcomb.  The  contract  Is  to  "bear 
an  equal  share  of  any  loss  that  may  be  In- 
curred by  the  said  Wolthausen  of  the  bal- 
ance" of  the  Oppenheim  account  While  not 
perhaps  condusive,  yet  this  is  not  the  natural 
language  of  a  collateral  nndertaktog.  The 
redtals  of  the  contract,  and  the  finding  as 
to  bow  It  came  to  be  given,  leave  no  doubt 
as  to  tbe  existence  of  the  idea  of  Indemnity. 
The  plaintiff,  under  the  terms  of  bis  sale  of 
106A.^-44 


stock  to  the  Bough  Hat  Company,  was  to 
receive  $18,000  cash.  Tbe  finding  states  that 
before  the  contract  was  carried  out  the  plain- 
tiff, "at  the  request  of  the  attorney  of  the  de- 
fendant agreed  to  accept  the  Oppenheim 
account  in  lieu  of  an  equal  amount  of  cash, 
and  in  consideration  thereof  the  defendant 
and  the  plaintiff  entered  into  the  written 
agreement";  and  the  finding  further  states 
that  "the  acceptance  of  the  Oppenheim  ac- 
count by  the  plaintiff  in  lieu  of  cash  was  of 
material  b«iefit  to  the  defendant  who  was 
one  of  the  prindpal  stockholdera  of  the 
Wolthausen  Rough  Hat  Company."  The  de- 
fendant's  contract  was  not  made  at  tbe  re- 
quest of,  or  for  the  benefit  of,  the  Oppenheim 
Company.  Because  of  tbe  defendant's  re- 
quest, and  for  his  benefit  through  his  position 
as  prindpal  stockholder  in  the  Rough  Hat 
Company,  tbe  plaintiff  accepted  the  assign- 
ment of  the  account  as  the  equivalent  of  so 
much  cash  in  payment  from  the  Rough  Hat 
Company.  The  plaintiff  parted  with  his 
stock.  If  this  account  which  he  had  accepted 
In  part  paymmt  was  not  paid,  he  would  suf- 
fer a  loss.  The  defendant  agreed  to  divide 
the  loss,  if  any  was  incurred.  Tbe  situation 
of  tbe  parties  is  exactly  within  the  language 
of  our  own  cases  dted  above.  We  may  ad- 
mit as  stated  to  Reed  v.  Holcomb,  supra, 
that— 

"it  is  often  difficult  from  the  mere  words  in 
whidt  a  promise  is  made,  to  determine  whether 
any  credit  was  given  to  a  third  person,  and  the 
undertaking,  therefore,  collateral  to  the  engage- 
ment or  liability  of  such  person,  or  whether  It 
was  a  wholly  independent  and  original  under- 
taking. In  such  cases  courts  must  rely  upon 
the  drcumstances  of  each  particular  case,  and 
its  general  features,  in  order  to  ascertain  the 
intention  of  the  parties,  and  how  they  viewed 
it  where  it  is  doubtful  whether  it  was  a  con- 
tract'of  suretyship  or  guaranty,  or  an  original 
undertaking." 

If  there  is  any  doubt  upon  the  face  of  the 
contract  before  us  the  situation  resolves  the 
doubt  and  makes  the  contract,  under  tbe 
doctrine  in  force  to  this  state,  a  contract  to 
indemnify.  Such  a  contract  can  be  made 
subject  to  such  restrictions  and  limitations 
as  tbe  parties  may  agree  upon.  In  the  pres- 
ent case  they  did  agree  that  the  loss  should 
be  borne  equally.  There  was  a  provision  that 
when  the  account  was  reduced  to  $5,000  the 
Oppenheim  Company  should  have  a  credit  of 
90  days.  This  simply  meant  that  the  plato- 
tiff  should  take  the  account  subject  to  the 
credit' agreed  upon  by  the  contract  between 
tbe  Rough  Hat  Company  and  the  Oppenheim 
Company  referred  to  in  the  contract  sued 
upon  as  the  contract  of  February  7,  1914. 
There  was  the  further  provision  that  the 
plaintiff  should  not  extend  credit  to  the  Op- 
penheim Company  beyond  tbe  period  of  90 
days.  We  have,  then,  a  limited  conditional 
contract  of  indemnity.  There  was  no  error  to 
dedding  and  holding  that  tbe  contract  raed- 
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upon  was  a  contract  of  indemnity,  and  not  a 
contract  of  either  absolute  or  conditional 
guaranty. 

The  defendant  claims  that  the  plaintiff 
should  not  recover  because  notice  of  non- 
payment was  not  given  within  a  reasonable 
time  after  the  expiration  of  the  90-day  term 
of  credit,  which  was  August  21,  1914.  The 
plaintiff  in  fact  gave  the  defendant  no  notice 
untU  after  the  final  dividend  from  the  trustee 
in  bankruptcy,  December  12,  1916.  The  de- 
fendant, however,  did  know  that  the  amount 
had  not  been  paid  by  the  Oppenhelm  Com-, 
pany  soon  after '  the  plaintiff  brought  suit 
against  the  Oppenhelm  ComiMiny  in  January, 
1915. 

[4]  No  such  obligation  to  give  notice  as 
daimed  by  the  defendant  rested  upon  the 
plaintiff,  either  by  the  terms  of  the  contract 
or  under  the  general  law  attaching  to  such 
a  contract  Marcy  v.  Crawford,  16  Conn. 
554,  41  Am.  Dec.  158 ;  McCormick  v.  Boylan, 
83  Conn.  689,  78  Atl.  335,  Ann.  Caa.  1912A. 
882. 

[B]  Moreover,  where  the  indemnity  is 
against  loss,  the  loss  must  occur  and  be  as- 
certainable before  the  indemnitee  can  main- 
tain his  action.  This  loss  was  definitely  as- 
certained when,  on  December  12,  1916,  the 
trustee  in  bankruptcy  of  the  Oppenhelm 
Company  paid  Its  final  dividend  of  lO  per 
cent.,  and  this  action  was  brought  within  a 
reasonable  time  thereafter,  and  itself  was 
suflddent  notice  to  the  defendant 

Certain  of  the  reasons  of  the  appeal  are 
based  on  the  assumption  that  the  contract 
was  a  conditional  guaranty.  These  are  dis- 
posed of  by  the  decision  that  the  contract 
was  a  contract  of  indemnity.  But  the  de- 
fendant insists  that,  assuming  the  contract 
was  one  of  indemnity,  still  he  is  discharged 
by  the  failure  of  the  plaintiff  to  use  due  and 
reasonable  diligence  in  the  collection  of  the 
balance  due. 

[•]  It  is  true  that  in  contracts  of  surety- 
ship diligence  and  the  utmost  good  faith  are 
required  to  be  observed  by  a  party  claiming 
against  a  surety,  unless  it  Is  otherwise  pro- 
vided. .Xtna  Bank  v.  Hollister,  66  Conn. 
188,  10  Atl.  550. 

[/]  The  duty  of  the  indemnitee  in  a  con- 
tract to  bear  the  loss  the  indemnitee  may 
suffer  on  an  account  held  l^  binr  against  a 
third  party  is,  unless  otherwise  provided,  to 
act  in  good  faith  and  to  use  ordinary  care, 
or,  to  put  it  the  other  way,  not  to  be  negli- 
gent in  respect  to  the  loss  for  which  in- 
demnity is  claimed.  Burton  v.  Dewey,  4  Kan. 
App.  589,  46  Pac.  325. 

[I]  If  the  indemnitee  is  not  negligent,  it 
matters  not  that  it  may  afterwards  appear 
that  some  other  action  would  have  been  more 
successful.  Spauldlng  v.  Northumberland,  64 
N.  H.  153,  6  Atl.  642.  The  finding  fully  neg- 
atives any  charge  of  negligence  on  the  part 


of  the  plaintiff.  The  plaintiff  did  not  extend 
the  term  of  credit  to  the  debtor  beyond  the 
90-day  period  provided  for  in  the  contract. 

[I]  Voluntary  forbearance  of  suit  is  not  an 
extension  of  credit  unless  pursuant  to  an 
agreement  for  some  definite  time,  and  there 
was  no  sudi  agreement.  Within  a  few  days 
after  the  expiration  of  the  90-day  period  the 
plalntiflTs  attorney  took  up  the  matter  and 
pressed  for  immediate  payment.  The  Oppen- 
helm Company  promised  to  turn  over  accounts, 
but  for  some  reason  did  not  On  October  14, 
1914,  11,000  was  paid  by  it  on  the  acoonnt 
The  plaintiff  continued  to  press  for  payment, 
and  threatened  to  bring  suit,  and  finally  the 
insolvency  of  the  Oppenhelm  Company  was 
first  disclosed  to  the  plaintiff  some  time  be- 
tween October  14  and  December  1, 1914.  The 
Oppenhelm  Company  was  in  fact  insolvent 
soon  after  October  1,  1914,  according  to  the 
finding.  Substantially  its  only  attachable 
property  in  this  state  was  stock  and  machin- 
ery or  not  over  $6,000  appraisal  value,  and 
its  attadiment  would  necessarily  destroy  the 
business  of  the  company.  At  no  time  after 
August  1,  1914,  did  the  Oppenhelm  Company 
have  sufficient  cash  to  pay  its  debts.  Suit 
before  October  14th  might  have  been  success- 
ful, or  it  might  have  lead  to  immediate  bank- 
ruptcy. 

[10]  As  is  said  in  plaintiff's  brief,  the 
plaintiff  stood  to  lose  as  mud)  as  the  defend- 
ant. He  employed  attorneys,  used  his  and 
their  best  Judgment,  thought  it  wise  not  to 
force  bankruptcy,  and  did  collect  $1,000  on 
an  account  of  $4,347-40.  Sudi  action  Is  not 
negligence,  under  the  circumstances  shown. 
The  claim  of  laches  fails  with  the  daim  of 
negligence. 

There  is  no  error. 

The  other  Judges  concurred. 


STATE  v.  PERBETTA  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
March  4.  1919.) 

1.  Cbiminal    Law   «=s>1054{1)— Appeal— Xe- 
ce88itt  for  exception. 

Action  of  court  In  overruling  objection  to 
admission  of  evidence  cannot  be  reviewed,  where 
no  exception  was  taken. 

2.  CBiMiNAt    Law    «s»696(3,  4)— Motion   io 
Strike  Oct. 

A  motion  to  strike  out  "all  he  said  about 
his  testimony"  way  defective,  where  it  did  not 
Cjearly  appear  what  or  how  much  testimony  wi» 
meant,  and  where  no  reasoD  was  given  to  court 
why  the  motion  .should  be  granted. 

3.  Homicide  4s»216— Dniro  DvcuiRATioir- 
PBOor. 

A  witness,  testifying  as  to  dying  deeltra- 
tions,  was  properly  allowed  to  answer  qvestioii. 
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"Ton  eroB8-«xamthed  Um,  did  ycnV  by  ttating, 
"Yes,  to  prove  to  myself  that  he  knew  and  it 
was  tme  that  this  man  was  walking  along  the 
street  quietly  and  inoffensively,  and  all  of  a 
sndden  was  pounced  npon  by  these  two  men ;" 
the  statement  meaning  simply  that  witness  was 
diligently  trying  to  get  a  complete  and  accurate 
statement. 

4.  RomciSE    4=>338(1)— Habuusss    Exbor— 
Evidence. 

If  it  was  error  to  allow  a  witness,  testify- 
ing as  to  a  dying  declaration,  to  state  that  he 
repeated  his  questions  "to  prove  to  myself  that 
he  knew  and  it  was  tme  that  this  man  ^was 
walking  along  the  street  quietly  and  inoffen- 
sively, and  all  of  a  sudden  was  pounced  upon 
by  these  two  men,"  defendants  were  not  prej- 
udiced because  such  an  attitude  of  mind  must 
be  assumed  as  taken  foy  one  examining  a  de- 
ceased for  his  voluntary' statement. 

5.  Homicide  9=>205 — ^Dtino  Declaration. 

An  accused  need  not  be  present  to  make  ad- 
missible a  dying  declaration. 

6w  Homicide  «=9217— Dtiro  Dbclakation. 

In  cases  of  dying  declarations,  when  the  dec- 
laration is  made  by  question  and  answer,  the 
entire  conversation,  question  and  answer,  should 
be  given  so  far  as  possible. 

7.  Homicide  «=»216— Dtino  Declakations— 
Mkntax  Condition  of  Deceased.  ' 
One  testifying  to  dying  dedaration  was 
properly  allowed  to  state  that  he  got  a  stranger 
to  stand  up  beside  the  bed  to  make  positive  that 
deceased  knew  what  he  was  talking  abont,  and 
that  in  answer  to  query,  "Did  this  man  injure 
you?"  deceased  said  "No,  I  don't  know  him;'' 
such  testimony  properly  showing  mental  condi- 
tion of  deceased. 

&  Cbiminal  Law  «=3696(1)— Striking  Tes- 

mjONT. 

If  evidence  was  admissible  for  any  purpose, 
there  was  no  error  in  denying  a  motion  to 
strike  it  out,  especially  where  no  reason  was 
given  in  the  motion. 

9.  GKoaRAi,  Law  «s»838<1)  —  Homicide  «s> 
216— Drrae  DBdJkBAtioNB. 

In  homicide  case,  witness  was  properly  al- 
lowed to  testify  that  he  beard  a  shot  and  found 
deceased  lying  npon  ground,  and  that  deceased 
made  replies  to  his  questions,  although  condi- 
tions justifying  admission  of  statements  of  de- 
ceased as  a  dying  declaration  were  not  shown, 
being  admissible  to  show  mental  condition  of 
deceased  prior  to  taking  of  a  dying  declaration 
by  another  and  as  an  act  of  witness  in  connec- 
tion with  his  t>Tocaring  information  and  tele- 
phoning police. 

10.  Cbiminal  Law   4=>1170%(3)— HABUi^as 
Ebbo*— Evidence. 

In  homicide  case,  testimony  that  witness 
asked  deceased  who  shot  him,  if  technically  er- 
roneous, was  harmless,  where  witness  did  not 
state  what  answer  was. 

11.  CBiMiifAL   Law   ♦s»741(1)— Jubt   Qxns- 

TION. 

Weight  of  evidence  in  criminal  case  is  for 
jury  and  not  the  court. 


12.  Cbiminai,   Law    «s»839-^Mis8tatementb 
OF  Fact  by  Coxibt— Durr  of  Counsel. 

It  was  not  only  the  privilege, '  bnt  tiie  duty, 
of  counsel  for  accused  to  call  to  attention  of 
court  on  erroneous  assumption  of  tait  in  an 
instruction. 

13.  Cbiminai;  Law  «=3822(4)— Instructions 

AS  A  WhOLX. 

Accused  was  not  prejudiced  by  erroneous  as- 
sumption of  fact  in  instruction,  where,  taking 
charge  as  a  whole,  jury  was  properly  instructed. 

14.  Criminal  JjJlw  9=>1043(2)— Appeai^Sfe- 
■  ciFxc  Objection. 

Under  rule  5  of  Supreme  Court  of  Errors* 
Practice  Book,  p.  266,  it  is  not  sufficient  to 
merely  object  to  evidence;  reason  for  objection 
being  necessary. 

16.  Cbiminal  Law  «=9l043(3)— Appeal— Ob- 
jections. 
If  counsel,  when  making  objection  to  ad- 
mission of  evidence  or  motion  to  strike,  cannot 
state  any  reason  on  which  to  base  it,  objection 
should  not  be  made  a  ground  of  appeal  for  rea- 
sons subsequently  developed,  and  which  were 
not  before  court  at  time  of  ruling. 

Wheeler,  J.,  dissenting. 

Appeal  from  Superior  Court,  Hartford 
County;   Lnden  F.  Burpee,  Judge. 

Erasmo  Perretta  and  Joseph  Perretta  were 
convicted  of  murder,  and  appeal.    No  error. 

The  accused  were  tried  on  the  charge  of 
murder  in  the  first  degree,  found  guilty,  and 
sentenced.  An  appeal  was  taken,  based  oil 
claims  of  error  in  the  admission  of  testi- 
mony and  error  In  the  charge  of  the  court. 

It  appears  from  the  record  that  one  Dr. 
Elcock  was  called  In  behalf  of  the  state,  and 
examined  to  show  dying  declarations  by. the 
deceased.  After  testifying  as  to  the  condition 
of  the  deceased,  and  that  the  two  accused 
were  brought  Into  the  presence  of  the  de- 
ceased, the  witness  proceeded  as  follows, 
viz.: 

"I  bad  the  two  men  brought  in,  and  without  a 
question  on  my  part  I  bad  them  brought  up 
close  to  me,  and  he  reached  out  and  he  grabbed 
hold  of  the  arm  of  one  of  the  men,  and  he  says. 
These  men  shot  and  stabbed  me — ^be  cut  and 
stabbed  me,  and  the  other  one,'  identifying  him, 
he  said,  'he  shot  me.' 

"Q.  Which  one  did  he  take  by  the  arm  as 
having  cut  and  stabbed  him?  A.  The  one  sit- 
ting on  the  left  over  there — I  don't  know  his 
first  name. 

"Q.  (pointing  to  Joseph  Perretta)  At  that 
time,  whether  or  not  Joseph  Perretta  had  a 
moustache.    A.  He  did. 

"Q.  Now,  go  ahead.  After  this  man  said  that 
when  you  bad  the  accused  brought  in,  what  else 
was  said?  A.  Without  my  asking  him  any 
question  at  all,  he  grabbed  the  man  by  the 
sleeve  of  his  coat,  and  be  says,  "This  man  cut 
and  stabbed  me.'  Those  were  exactly  the  words 
he  used.  And  then  be  pointed  to  the  other  one 
—he  could  not  reach  him  anyway— and  he  said, 
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'He  shot  me.'  I  says,  'You  mast  have  had  a 
fine  fight  down  there.'  He  says,  'No;  no 
fight'  'Well,'  I  says,  'We  don't  get  a  man  cut 
and  shot  and  stabbed  without  getting  into 
trouble,  or  somebody  getting  into  some  kind  o( 
a  fight;'  and  he  said,  'No  trouble;  I  walk  home; 
I  go  home.'  I  says,  'Where  do  yon  live?'  and 
he  answered  'On  Beaver  street'  1  says,  'Now, 
you  mean  to  tell  me  that  you  were  walldng  along 
the  street  quietly  and  these  two  men  came  up 
and  assaulted  you  In  this  way?'  He  says,  'Yes; 
they  did.'  Why,  I  reiterated  that  statement 
taking  it  from  different  angles,  tot  I  guess  ten 
minutes  after  that  trying — 

"Q.  You  cross-examined  him,  did  you?  A. 
Yes;  to  prove  to  myself  that  he  knew  and 
that  it  was  true  that  this  man  was  walking 
along  the  street  quietly  and  inoffensively,  and  all 
of  a  sadden  was  pounced  upon  by  the  two  men. 
And  then  I  said  to  him— 

"Mr.  Pierce:  I  object  to  the  conversation  If 
not  in  the  presence  of  the  accused. 

"Q.  That  was  in  the  presence  of  the  accus- 
ed—they both  were  there?  A.  Both  were  there; 
yes. 

"Mr.  Pierce:  I  object  I  don't  think  what  he 
says  is  quite  admissible. 

"The  Court:  It  is  all  a  part  of  one  conversa- 
tion, as  I  understand  it  that  he  had  with  the 
deceased,  in  the  presence  of  the  accused,  relating 
to  the  affair. 

"Mr.  Pierce:  It  is  the  statements  of  the  de- 
ceased, it  seems  to  me,  that  are  admissible. 
Evidence  cannot  be  admitted  against  the  accus- 
ed, in  other  words,  by  the  statement  that  this 
man  makes. 

"The  Court:  What  the  accused  said  is  what 
we  are  trsdng  to  find  out  He  should  confine 
himself  to  what  the  accused  said.  It  may  be 
necessary  to  show  what  he  said  in  order  to  make 
what  the  accused  said  understandable.  Of 
course,  they  will  both  have  to  come  in. 

"Q.  Go  ahead.  A.  Well,  in  order  to  find  out 
surely —  • 

"Mr.  Pierce:  One  moment;  I  move  to  strilce 
out  all  he  said  about  his  testimony. 

"The  Court:  Motion  overruled,  and  excep- 
tion noted  in  favor  of  defense. 

"A.  In  order  to  make  sure  that  there  had 
been  some  cause  for  trouble,  I  asked  him  if  he 
had  ever  had  any  trouble  with  these  two  men 
and  says,  'Yes.'  I  said,  'When?'  He  says,  'Six 
montha' 

"Mr.  Pierce:  I  understand  this  comes  under 
my  objection. 

"The  Court:  Yes.    Exception  noted. 

"A;  I  then  asked  him  if  he  had  ever  had  any 
tronble  with  anybody  else— this  was  the  latter 
part  of  the  conversation.  While  I  was  doing 
this  one  of  the  accused  rather  broke  in  the  con- 
versation several  times,  and  he  said,  'Yes;  he 
had  had  trouble  with  Luigi.' 

"Q.  With  whom?    A.  Luigl. 

"Q.  Luigi.  A.  It  was  difficult  for  me  to  un- 
derstand just  what  he  said,  whether  Luigi  or 
Lewis,  but  I  concluded  before  I  got  through 
that  he  meant  Luigi;  and  when  I  asked  him 
when  he  bad  trouble  with  Luigi,  he  said,  'A 
long  time.' 

"Q.  Now,  did  you  ask  him  who  this  Luigi  was 
— whether  he  was  a  relative  of  the  accused  at 
.that  time?  A.  No,  sir;  I  did  not  ask  him  any- 
thing with  reference  to  Luigi. 


"Q.  All  right;  go  ahead.  A.  He  readied  to- 
ward these  two  men  on  two  occasions,  taking 
hold  of  the  sleeve  of  one  of  them  on  two  oc- 
casions. I  went  back  and  waited  several  min- 
utes before  I  asked  him  the  question  again,  and 
then  he  grabbed  the  man  by  the  sleeve  and  said 
he  had  cut  and  stabbed  him,  and  the  other  one 
had  shot  him.  I  got  Dr.  Cooley  to  stand  np  be- 
side the  bed  to  make  positive  that  the  man 
knew  what  he  was  talking  about,  and  I  says, 
'Did  this  man  ever  injure  you?*  and  he  looked  at 
him  and  he  sayst  'No;   I  don't  know  him.' 

"Q.  That  was  Dr.  Cooley?    A.  Yes." 

Tbe  testimony  of  McMurray  is  soffldently 
stated  in  the  opinion. 

Tbe  court,  in  part,  charged  the  jury  as  fol- 
lows, viz.: 

"Further  on,  the  doctor  asked  him  if  he  had 
had  any  trouble  with  Luigi,  the  brother  of  the 
accused,  and  he  said  'A  long  time.'  During 
this  examination  of  the  dying  man,  and  while 
he  was  giving  his  testimony,  this  witness  said 
that  he  was  interrupted  by  one  of  the  accused. 
Immediately  after  the  doctor  bad  asked  tbe  dy- 
ing man  if  he  had  trouble  with  any  of  them  and 
he  said,  'Yes,  six  months,'  one  of  the  accused 
said,  'Yes,'  he  had  had  trouble  with  Luigi ;  and 
thereupon  it  was  that  the  doctor  asked  the  dy- 
ing man  if  he  had  had  trouble  with  Luigi,  and 
he  told  him,  in  effect  that  he  had  had  tronble 
a  long  time  ago.  It  is  for  yon  to  determine 
just  what  weight  and  bearing  you  will  allow 
that  evidence  to  have.  You  will  consider  wheth- 
er, in  the  first  place,  it  indicates  that  this  man 
had  had  trouble  with  the  accused,  some  time 
ago.  He  says  'atx  months.'  While  yon  are 
considering  that  question,  you  must  bear  in 
mind  the  fact  that  both  of  the  accused  have  de- 
nied it.  You  will  bear  in  mind  also  the  other 
evidence  produced  both  by  the  state  and  by  tbe 
accused  to  show  some  quarrel  that  had  taken 
place  there,  a  trivial  matter,  a  year  and  two 
months  before  the  murder.  As  I  say,  yon  will 
consider  this  evidence  with  respect  to  the  motive, 
and  also  with  respect  to  the  accuracy  of  the 
identification. 

"Yon  will  also  caU  to  mind  that  Lnigi,  the 
brother  of  the  accused,  was  called  to  the  stand 
himself,  and  that  he  said  that  it  was  tme  that 
he  and  the  accused  man  did  have  some  wrfingle, 
some  words,  a  long  time  ago,  and  that  it  had  all 
passed  over,  that  they  were  all  good  friends 
again,  and  that  'they  drank  together  and  were 
on  good  terms.'  That  testimony,  if  you  see  fit 
to  BO  use  it,  may  be  used  as  oorrolxMrating  the 
accuracy  of  the  statement  made  by  the  dying 
man  during  this  identification. 

"There  is  another  construction  of  the  evi- 
dence to  which  I  must  call  your  attention,  but 
without  any  suggestion  that  you  are  to  accept 
the  construction  that  I  have  in  mind,  ^e  doc- 
tor had  asked  the  dying  man  if  he  "had  bad 
trouble  with  these  men,  and  he  said,  'Yes,  six 
months  ago,'  when  one  of  the  accused  imme- 
diately interrupted,  and  he  said  he  bad  trouble 
with  Luigi,  the  brother  of  the  accused.  From 
that  evidence,  if  you  deem  it  fair  and  reasonable 
and  think  that  the  conclusion  is  warranted,  you 
may  draw  the  inference  that  the  accused  then 
and  there  attempted  to  divert  suspicion  from 
themselves  to  another  person.  You  are  not 
obliged  to  draw  that  inference.    I  do  not  say 
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that  th»  conrt  draws  that  Inference.  It  Ip  with- 
in yoar  province  to  make  that  inference  if  yon 
find  that  it  ia  a  reasonable,  fair,  just,  logical  in- 
ference to  draw  from  those  words  and  that  con- 
duct of  one  of  the  aocuaed." 

"I  oagjit  to  say,  if  perchance  somebody  might 
deem  it  necessary,  that  you  are  not  bound  by 
the  conclusions  <i  the  court  concerning  the  evi- 
dence and  the  conclusions  you  shall  reach  upon 
it.  Ton  are  to  consider  the  evidence  for  your- 
selves. Tou  are  to  decide  what  facts  have  been 
proved,  without  being  inflaenoed  by  the  court; 
and  toe  that  reason  I  have  laid  before  yon  folly 
all  the  principles  of  the  law  in  Nlstion  to  the 
crime  charged  here,  so  that  if  you  desire,  you 
may,  yourselves,  decide  whether  or  not  it  waa 
murder  when  this  man  was  slain." 

"Now,-gentlemen,  at  the  end  I  wish  to  say  to 
yon  that  you  should  pay  careful  attention  to 
all  the  evidence  in  this  case.  It  had  not  been 
the  intention  of  the  court  to  recite  all  the  evi- 
dence to  yon.  If  the  court  has  omitted  to  make 
reference  to  some  portiona  of  the  evidemca,  you 
should  not  draw  the  inference  that  the  court 
does  not  think  that  evidence  important  or 
worthy  of  notice.  It  ia  for  you  to  decide  that. 
It  is  for  you  to  recall  the  evidence.  It  is  for 
yon  to  give  the  weight  to  it  which  In  your  judg- 
ment yon  think  it  should  have." 

Noble  B.  Pierce,  of  Hartford,  and  Patrick 
F.  McDonoogb,  of  New  Britain,  for  appel- 
lants. 

Hugh  M.  Alcorn,  State's  Atty.,  of  Hartford, 
tor  the  State. 

GAGER,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  two  assignments  of 
error  relate  to  the  testlmooy  of  Dr.  Elcock. 
It  Is  claimed:  First,  that  the  conrt  errone- 
ously admitted  this  testimony  over  the  ob- 
jection and  exception  of  the  accoaed;  and, 
second,  that  the  court  erroneously  overruled 
the  motlMi  of  the  accused  to  strike  oat 
These  objecttons  relate  only  to  part  of  the 
testimony  set  out  in  the  foregojng  statement 
■ot  facts.  The  objections  made  with  respect 
to  the  other  testimony  printed  in  the  record 
were  sustained  by  the  court  in  a  vray  which 
could  leave  no  cause  for  complaint  In  the 
part  of  the  testimony  to  which  the  appeal 
applies  there  was  a  brief  running  conversa- 
tion between  counsel  and  the  court  and  no 
exception  then  was  taken  based  upon  the  ob- 
jection. There  was  no  error  on  the  first 
reason  of  appeal  because  the  alleged  fact  of 
an  overruled  obJectloB  and  exception  did  not 
-exist 

[2-6]  The  real  Question,  if  any,  arises  upon 
the  second  reason  of  appeal  based  upon  the 
refnsal  of  the  court  to  strike  out,  which  was 
«xcepted  to.  The  motion,  referring  to  tes- 
timony of  Dr.  Elcock,  was:  "I  move  to 
strike  out  all  be  sold  about  his  testimony." 
The  motion  itself  is  faulty,  because  it  does 
not  clearly  appear  what  or  how  much  was 
meant  by  "all  he  said  about  his  testimony," 
and  because  no  reason  is  given  to  the  court 
why  the  motton  should  be  granted.  A  grant- 
ing of  the  motion  as  made  would  have  left 


the  court  and  Jury  quite  In  the  air  as  to  what 
remained  tn  and  what  went  out  'Waiving, 
but  by  no  means  sanctioning  or  aj^rovlng 
these  defects,  an  examination  of  the  record 
wlU  show  that  the  motion  most  have  been 
directed  to  one  of  two  sets  of  statements ;  ei- 
ther what  the  witness  said  upon  the  stand 
about  his  examination  of  the  deceased,  or 
bis  statement  of  the  questions  put  by  him-' 
to  the  deceased.  As  to  the  former,  there  are 
but  three ;  the  witness  was  detailing  his  re- 
peated questimiing  of  the  deceased  when  the 
question  was  put  to  the  witness,  "Yon  cross- 
examined  him,  did  you?"  to  which  the  an- 
swer was,  "Yes ;  to  prove  to  myself  that  he 
knew  and  it  was  true  that  this  man  was 
walking  along  the  street  quietly  and  Inof- 
fensively, and  all  of  a  sudden  was  i>ounced 
upon  by  these  two  men."  Neither  the  qnes- 
tloh  nor  the  answer  were  objected  to.  These 
fa::ts  had  already  fully  appeared  in  the  state- 
ment of  the  deceased  without  objection. 
This  statement  by  the  witness  was  bat  say- 
ing that  he  was  satisfying  hlmsdf,  by  re- 
peated examinations,  that  the  deceased  knew 
what  he  was  saying,  and  that  the  deceased 
was  saying  what  he  really  Intended.  Again, 
the  witness  said,  "In  order  to  find  out  sure- 
ly, *  *  *  In  order  to  make  sure  that 
there  had  been  some  cause  for  trouble,  I 
asked  him,"  etc.  Both  of  these  statements 
meant  simply,  and  could  only  mean,  that  the 
witness  was  diligently  trying  to  get  a  com- 
plete and  accurate  statement  from  the  de- 
ceased. As  a  statement  of  the  witness'  men- 
tal operations  In  conducting  the  examina- 
tion It  was  unnecessary,  but  could  do  no 
harm,  and  the  witness  did  not  state  his  own 
opinion  as  to  the  truth  of  the  atatematts  of 
the  deceased.  Such  an  attitude  of  mind  must 
be  assumed  as  taken  and  maintained  by  one 
examining  a  deceased  for  his  voluntary  state- 
ment if  the  examination  and  atatements  are 
to  be  of  real  probative  value. 

Bearing  in  mind  that  the  only  question 
about  Dr.  Elcock's  testimony  arises  from  the 
motion,  and  that  this  refers  only  .to  what 
IDr.  Elcock  said,  we  think  the  real  point 
claimed  is  that  Dr.  Elcock  should  not  have 
been  allowed  to  narrate  his  questions  as  put 
to  the  deceased.  That  the  motion  relates, 
and  was  Intended  to  rtiate,  to  these  ques- 
tions is  apparent  from  the  objection  and  the 
discussion  between  the  court  and  counsel,  as 
well  as  from  the  portion  of  Dr.  Elcock's  tes- 
timony quoted  in  appellant's  brief.  The  fol- 
lowing quotation  from  the  statement  of  facts 
makes  this  quite  clear: 

"Dr.  Elcock:  And  then  I  said  to  him— 

"Mr.  Pierce:  I  object  to  the  conversation  if 
not  in  the  presence  of  the  accused. 

"Q.  That  was  in  the  prosenoe  of  the  accused — 
they  both  were  there?    A  Both  were  there;  ;e& 

"Mr.  Fierce:  1  object  I  don't  tbink  what  he 
•ays  is  quite  admissible. 

"The  Court:  It  is  aU  a  part  of  one  conversa- 
tion, as  I  understand  Iti  tiiat  he. had  with  the 
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deceased,  In'  the  presence  of  the  accused,  re- 
lating to  the  affair. 

"Mr.  Pierce:  It  is  the  atatements  of  the  de- 
ceased, it  seems  to  me.  that  arc  admissible.  Bvi- 
dence  cannot  be  admitted  against  the  accused, 
in  other  words,  by  the  statement  that  this  man 
makes.  ^ 

"The  Court:  What  the  accused  said  is  what 
we  are  trying  to  find  out.  He  rtiould  confine 
himself  to  what  the  accused  said.  It  may  be 
necessary  to  show  what  he  said  in  order  to  make 
what  the  accused  said  nnderstandable.  Of 
course,  they  will  both  have  to  come  in. 

"Q.  Go  ahead.  A.  Well,  in  order  to  find  out 
purely— 

"Mr.  Pierce:  One  moment;  I  move  to  stnke 
out  all  he  said  about  his  testimony. 

"The  Court:  Motion  overruled,  and  exception 
noted  in  favor  of  the  defense." 

It  appears  also  that  the  ground  of  the  ob- 
jection as  originally  taken  was  that  It  was  a 
statement  not  made  in  the  presence  of  the 
accosed,  but  the  witness  testltted  that  both 
were  present.  Further,  as  it  was  a  case  of 
a  dying  declaration,  it  made  no  difference 
whether  the  accused  were  present  or  not. 
There  ia  no  merit  In  the  objection  or  mo- 
tion based  upon  this  ground.  It  is  one  of 
the  most  firmly  settled  roles  In  cases  of  dy- 
ing declarations  that  when  the  declaration  is 
made  by  question  and  answer,  the  entire  con- 
versation, question  and  answer,  should  be 
given  80  far  as  possible.  In  Reg.  v.  Mitchell, 
17  Cox's  Criminal  Cases,  507,  where  the  dec- 
laration was  by  question  and  answer,  it  was 
said  by  Cave,  J. : 

"In  such  circumstances  the  form  of  the  decla- 
ration should  be  such  that  it  would  be  possible 
to  say  what  was  the  question  and  what  was  the 
answer  so  as  to  discover  bow  much  was  suggest- 
ed by  the  examining  magistrate  and  how  much 
was  the  production  of  the  person  making  the 
statement." 

In  the  ofteri  cited  case  of  Commonwealth 
v.  Casey,  11  Cush.  (Mass.)  417  (59  Am.  Dec. 
150),  Chief  Justice  Shaw  giving  the  opinion, 
the  syllabus  is: 

"T.,  being  at  the  point  of  death  and  conscious 
of  her  condition,  but  unable  to  speak  articulate- 
ly, in  consequence  of  wounds  inflicted  upon  her 
head,  was  asked  whether  it  was  C.  who  inflicted 
the'  wounds ;  and,  if  so,  she  was  requested  to 
squeeze  the  hand  of  the  person  asking  the  ques- 
tion. Thereupon  she  squeexed  the  hand  of  the 
pefson  making  the  inquiry.  Held,  that  under 
all  the  circumstances  of  the  case  there  was 
proper  evidence  against  C.  for  the  consideration 
of  the  jury;  they  being  the  sole  judges  of  its 
credibility,  and  of  the  effect  to  be  given  to  it." 

In  Chamberlayne  on  Evidence,  section 
2842,  it  is  stated : 

"It  is  not  regarded  as  objectionable  that  the 
statement,  oral  or  written,  is  made  in  response 
to  questions,  even  those  which  are  leading  in 
their  nature.  That  the  declarant  is  urged  to 
make  a  statement  does  not  destroy  its  voluntary 
character  or  have  the  effect  of  excluding  it. 
Such  an  instance  affects,  like  the  use  of  ques- 


tions, merely  the  probative  force  of   what  is 
said." 

So  are  the  authorities  generally.  56  L.  R. 
A.  note,  p.  353,  VIII,  e.  g.;  Wlgmore  on  Evi- 
dence, i  1446;  21  Cyc  p.  979;  Wharton  on 
Homicide  (3d  Ed.)  p.  1020. 

[7]  Objection  also  seems,  from  appellants' 
brief,  to  be  taken  to  the  statement  of  Dr. 
Glcock  as  follows: 

"I  got  Dr.  Cooley  to  stand  op  beside  the  bed 
to  make  positive  that  the  man  knew  what  ha 
was  talking  about,  and  I  says,  'Did  this  man 
ever  injure  you?'  And  he  looked  at  him  and 
he  says,  'No;    I  don't  know  him.' " 

This  was  entirely  proper,  as  showing  the 
mental  condition  of  the  deceased  at  the  time 
of  his  declarations.  Commonwealth  t.  Cas- 
ey, supra. 

[B-1 0]  The  third  ground  of  error  alleged  Is 
the  admission  of  McMurray's  testimony.  It 
appears  that  McHurray  had  been  in  the 
neighborhood  and  heard  a  shot  and  acreams, 
and  found  the  deceased  lying  upon  the 
ground,  with  his  face  down.  McMurray  was 
called  as  a  witness  by  the  stat&  The  record 
shows  the  following  examination  and  an- 
swers: 

"Q.  Now  what  did  you  do?  A.  I  stepped  up 
to  him  and  aaked  him  who  shot  him. 

"Mr.  Pierce:    1  object  to  the  conversation. 

"Q.  Ton  asked  that  question,  did  you?  Now, 
don't  tell  what  was  said,  but  state  whether  or 
not  he  made  a  reply  to  yon?   A.  He  did. 

"Q.  Answer  this  yes  or  no.  State  whether  w 
not  he  told  you  who  shot  him.    A.  Yes. 

"Q.  State  whether  ot  not  yon  repeated  your 
question?    A.  I  did. 

"Q.  And  state  whether  or  not  he  repeated  his 
answer?    A.  He  did. 

"Q.  Now,  just  what  did  you  observe  further 
about  the  man? 

"Mr.  Pierce:  I  move  that  all  of  that  be  strick- 
en out. 

''The  Court:   The  motion  Is  denied. 

"Mr.  Pierce:   £xcn>ti<»i. 

"The  Court:   Yes. 

"Q.  What  then  did  you  do?  A-  You  mean 
after  I  spoke  to  him? 

"Q.  Yes;  after  you  talked  with  him.  A.  I 
proceeded  (o  telephone  the  police. 

"Q.  And  where  did  you  go  to  telephone?  A.  I 
went  into  a  house  on  Whiting  street." 

Here,  again,  the  objection  and  motion  are 
defective.  No  reason  was  given  for  the  ob- 
jection. There  was  no  ruling  on  the  objec- 
tion, and  there  was  no  exception.  The  objec- 
tion as  taken  was  evidently  intended  to  shot 
out  the  answer,  and  this  was  accomplished. 
No  reason  was  given  for  the  motion,  nor  to 
ta»e  part  desired  to  be  stricken  out  deflnltdy 
specified.  The  objection  now  raised  Is  that 
it  is  not  shown  that  the  necessary  conditions 
to  Justify  the  statements  of  the  deceased  as 
a  dying  declaration  were  shown  to  exist  when 
this  conversation  took  place,  and  that  this 
examination  was  a  palpable  evasion  of  the 
rule  as  to  dying  declarations.    An  answer  to 
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this  dalm  of  ^rror  is  tbit  tbe  record  ddes 
not  show  that  the  evidence  was  offered  or 
claimed  as  a  dying  declaration,  or  that  any 
declaration  In  fact  was  aslced  for  or  given. 
If  the  evidence  was  admissible  for  any  pur- 
pose, there  was  no  error  In  denying  tbe  mo- 
tion, especially  In  view  of  the  fact  that  no 
reason  was  given.  It  was  admissible  on  two 
grounds;  it  was  relevant  to  show  the  mental 
condition  of  the  deceased  after  the  stabbing 
and  shooting  and  prior  to  the  taking  of  the 
dying  declaration.  It  was  further  admis- 
sible as  an  act  of  the  witness  In  connection 
with  his  procuring  Information  and  telephon- 
ing tbe  police.  The  situation  Is  this:  The 
witness  asked  a  specific  question  of  the  de- 
ceased; the  deceased  made  an  answer;  what 
the  deceased  said  was  not  stated;  then  the 
witness  did  something.  The  only  part  aa  to 
which  any  possible  question  could  arise  was 
the  detail  of  the  question  asked,  viz.  "I  asked 
him  who  shot  Mm."  Whether  this  was  tech- 
nically erroneous  we  need  not  consider,  as 
no  claim  Is  made  in  this  respect,  and  upon 
the  record  It  was  harmless.  The  Information 
placed  before  the  jury  differed  In  not  the 
slightest  degree  from  what  would  have  been 
given  had  the  witness  simply  stated  that  he 
made  inquiries  of  the  deceased  and  In  conse- 
quence be  telephoned  the  police.  In  Reg.  v. 
Wilklns,  4  Cox's  Criminal  Cases,  p.  92,  the 
witness,  a  constable,  having  stated  that  by  in- 
quiries he  traced  the  prisoners  from  place  to 
place,  and  counsel  for  the  prisoners  having 
objected  that  thlg  was  in  effect  letting  in 
hearsay  evidence,  Barle,  J.,  admitting  the  tes- 
timony, said: 

"Half  the  transactions  of  life  are  done  by 
means  of  words.  There  is  a  distinction,  wliicli 
it  appears  to  me  is  not  sufficiently  attended  to, 
between  mere  statements,  made  by  and  to  wit- 
nesses, that  are  not  receivable  in  evidence  and 
directions  given  and  acts  done  by  words  which 
are  evidence.  The  witness  in  the  case  may  say 
that  he  made  inquiries,  and  in  consequence  of 
directions  given  him  in  answer  to  these  in- 
quiries he  traced  the  prisoners  from  place  to 
place  nntil  he  apprehended  them." 

The  testimony  objected  to  is  simply  as  to 
one  of  the  steps  taken  by  the  witness  leading 
him  to  telephone  the  police.  The  hearsay 
rule  is  not  involved,  for  no  statement  of  the 
deceased  is  made;  only  the  fact  that  an  an- 
swer was  made  Is  given;  wtiat  the  answer 
was  was  not  called  for  or  given.  Reg.  v.  Wll- 
kius  is  quoted  with  apparent  approval;  Wig- 
more,  Br.  vol.  3,  1 1788 ;  also  Chamberlayne, 
Ev.  vol.  4,  {  2666. 

[11]  There  was  no  error  in  refusing  to 
correct  paragraph  17  of  the  finding,  nor  will 
this  court  correct  it.  This  paragraph  was 
part  of  a  flnding  made  for  appeal  from  the 
charge  to  tbe  Jury^  Such  a  finding  is  a  state- 
ment of  what  counsel  claimed  and  offered 
evidence  t»  prove,  and  this  paragraph  is  a 
statement  of  the  state's  claim.     No  sugges- 


tion is  made  that  as  dUch  It  Is  not  correct 
Whether  or  not  the  statement  was  true  was 
for  the  determination  of  the  Jury  and  not  the 
court.  Sansona  v.  Laria,  88  Conn.  136,  00 
Atl.  28. 

[1J,  1 S]  The  claimed  error  in  the  charge  ap- 
pears to  be  based  solely  on  the  idea  that  tbe 
court  erroneously  assumed  as  an  unquestion- 
ed fact  a  statement  of  fact  not  proven  which 
was  harmful  to  the  defendants.  The  court 
said: 

"There  is  another  construction  of  the  evidence 
to  wliich  I  must  call  your  attention,  but  with- 
out any  suggestion  tiiat  you  are  to  accept  the 
oonstrnction  that  I  have  in  mind.  The  doctor 
had  adced  the  dying  man  if  he  had  trouble  with 
these  men,  and  he  said,  'Yes,  six  months  ago,' 
when  one  of  the  accused  immediately  interrupt- 
ed, and  said  he  had  trouble  with  Luigi,  the 
brother  of  the  accused.  From  that  evidence,  if 
you  deem  it  fair  and  reasonable  and  think  that 
the  conclusion  is  warranted,  you  may  draw  the 
inference  that  the  accused  then  and  there  at- 
tempted to  divert  suspicion  from  themselves  to 
another  person.  You  are  not  obliged  to  draw 
that  inference.  I  do  not  say  that  the  court 
draws  that  inference.  It  is  witUn  your  province 
to  make  tiiat  inference  if  you  find  that  it  is  a 
reasonable,  fair,  just,  logical  inference  to  draw 
from  those  words  and  that  conduct  of  one  of 
the  accused." 

Counsel  for  the  defendants  say  that  It  was 
not  so;  that  one  of  the  accused  interrupted 
Dr.  Elcock  In  bis  examination  of  the  deceas- 
ed, and  said  that  the  deceased  had  bad  trou- 
ble with  Luigl,  but  that  it  was  tbe  deceased 
himself  who  said  this,  and  that  consequently 
no  inference  of  an  attempt  to  divert  sus- 
picion should  have  been  suggested  to  tbe  Jury 
because  of  this  statement.  Turning  to  Dr. 
Elcock's  testimony,  all  that  appears  with  ref- 
erence to  this  matter  is  the  following: 

"A.  I  then  asked  him  if  he  had  ever  had  any 
trouble  with  anyliody  else — ^this  was  the  latter 
part  of  the  conversation.  While  I  was  doing 
this  one  of  the  accused  rather  broke  in  the  con- 
versation several  times,  and  he  said,  'Yes;  he 
had  had  trouble  with  Luigi.' 

"Q.  With  whom?    A  LuigL 

"Q.  Luigi?  A.  It  was  difficult  for  me  to  un- 
derstand just  what  he  said,  whether  Luigi  or 
Lewis,  but  I  concluded  l>efore  I  got  through  that 
he  meant  Luigi;  and  when  I  asked  him  when  he 
had  trouble  with  Luigi,  he  said,  'A  long  time.' " 

From  this  record  we  do  not  think  that  It 
could  be  said  with  certainty  whether  it  was 
one  of  the  accused  or  the  deceased  who  said 
this.  The  use  of  the  pronouns  leaves  the 
statement  of  the  witness  Elcock  hopelessly 
Involved.  From  the  manner  and  accent  of 
the  witness  as  he  gave  his  testimony  It  may 
have  l)een  perfectly  clear  to  one  listening  to 
the  testimony  which  was  meant.  It  does  not 
appear  that  counsel  called  the  attention  of 
the  court  to  this  error  of  fact,  if  there  was 
one,  at  tbe  time.  This  is  not  only  the  privi- 
lege of  counsel,  but  his  duty.    However  that 
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may  be,  the  court  did  not  inirtrnct  the  Jury 
that  this  was  the  tuiquestioned  fact,  bat, 
though  commenting  on  this  version  of  the 
evidence,  explicitly  left  the  question  of  fact 
to  the  Jury.    The  court  said: 

"I  ought  to  say,  if  perchance  somebody  might 
deem  It  necessary,  that  you  are  not  bound  by 
the  conclusions  of  the  conrt  concerning  the  evi- 
dence and  the  conclusion  yon  shall  reach  upon 
it  You  are  to  consider  the  evidence  for  your- 
selves without  being  influenced  by  the  court. 
•  *  *  Now,  gentlemen,  at  the  end  I  wish  to 
say  to  you  that  you  should  pay  careful  attention 
to  all  the  evidence  in  this  case.  •  •  •  It  is 
for  you  to  recall  the  evidence.  It  is  for  you  to 
give  the  weight  to  it  which  In  your  judgment 
you  think  it  should  have." 

In  the  charge  the  court  called  attention  to 
the  testimony  of  Lulgl  himself  that  there 
bad  been  a  quarrel  between  himself  and  the 
deceased,  bat  that  It  had  all  been  made  up 
betwe^i  th«n.  The  controversy  was  not  as  to 
the  fact  of  the  quarrel,  which  appears  to 
have  been  conceded,  but  as  to  whether  lo  Dr. 
Elcock's  testimony  It  was  one  of  the  accused 
or  the  deceased  who  called  attention  to  It. 
Upon  the  whole  case  we  do  not  think  that 
the  defendants  could  have  been  prejudiced 
by  the  portion  of  the  charge  complained  of, 
taken  with  the  rest  of  the  charge  that  has 
been  placed  before  us.  In  which  the  jury  are 
properly  Instructed  as  to  the  determination 
of  matters  of  fact  where  the  court  may  have 
committed  on  the  facts.  In  any  event,  this 
matter  was 'the  merest  side  issue,  and  at  the 
trial  apparently  was  so  considered,  for  It  ap- 
pears in  the  finding  of  defendants'  claims: 

"(33)  The  accused  took  the  witness  stand  in 
their  own  defense,  and  each  denied  that  he  had 
anything  to  do  with  the  death  of  Palmese.  Nei- 
ther of  them,  however,  in  their  testimony  alluded 
to  the  events  at  the  hospital  as  hereinbefore 
recited,  nor  did  they,  or  either  of  them,  deny  or 
attempt  to  explain  in  any  way  the  repeated  iden- 
tification made  by  Palmese  at  the  hospital  of 
Urasmo  Perretta  as  the  man  who  fired  the  fatal 
shot  and  of  Joseph  Perretta  as  the  man  who  cut 
and  stabbed  him." 

[14]  Although  on  account  of  the  gravity  of 
the  case  we  have  waived  any  defects  In  the 
form  of  the  record  In  this  case,  and  have  en- 
deavored to  answer  such  plausible  reasons 
as  might  have  been  given,  yet  we  call  8i>ecial 
attention  to  rule  5  of  the  Supreme  Court  of 
Errors,  Practice  Book,  p.  260,  which  requires 
that  when  error  Is  claimed  In  rulings  upon 
evidence  of  witnesses  upon  a  trial  to  the 
court  or  to  the  jury,  the  finding  should  state 
in  each  instance  the  question,  the  objection, 
the  exception,  and  the  answer.  If  any.  The 
objection  here  means,  not  merely  that  there 
Is  objection,  but  what  the  objection  Is.  Sec- 
tion 116,  Rules  of  Superior  Court,  Practice 
Book,  p.  246,  provided  that: 


"Whenever  an  objectloa  to  the  adndsnon  of 
testimony  is  made  counsel  shall  state  the  ground 
of  the  objection  succinctly,  and  in  such  form  as 
he  desires  it  to  go  upon  the  record,  before  any 
discussion  or  argument  is  had  thereon.  No  rul- 
ing relating  to  the  reception  or  rejection  of  evi- 
dence will  be  reviewed  unless  the  record  dis- 
closes that  an  exception  to  such  ruling  was  duly 
taken." 

[IS]  We  know  that  these  rules  are  some- 
times violated  in  practice.  If  cdunsel,  when 
making  an  objection  or  a  motion,  cannot 
state  any  reason  on  which  to  base  It,  and 
thus  fairly  Inform  the  court  as  to  the  nature 
of  the  ruling  it  is  called  upon  to  make,  the 
objection  should  not  be  made  a  ground  of  ap- 
peal for  reasons  subsequently  developed,  and 
which  were  not  before  the  court  at  the  time 
of  the  ruling.  Zalewski  v.  Waterbury  Manu- 
facturing Co.,  89  Conn.  46,  92  Atl.  6S2:  Leaby 
V.  Cheney,  90  Conn.  p.  617,  98  AtL  132,  L.  R. 
A.  1917D,  809.         ■        . 

There  is  no  error. 

The  other  Judges  concurred,  except 
WHEELEB,  J.,  who  dissented. 


WAI^H  ▼.  FEUSTEL  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
Mardi  4,  1919.) 

1.  Tbial  «=s870(2)-r-SuBiiis8ioir  or  Cash. 

In  action  of  ejectment  and  for  canceUation 
of  a  deed  on  ground  of  insanity  and  undue  in- 
fluence, court,  as  court  of  equity,  may  submit 
issues  of  incapacity  and  undue  influence  to  jury 
for  advisory  verdict  even  If  parties  do  not  con- 
sent to  do  so. 

2.  Appeal  ano  Ebbok  «=>221— Mattebs  Re- 
viewable—Waivkr  OF  Objechons. 

In  action  of  ejectment  where  allegations  of 
a  count  were  sufficient  to  sapjwrt  a  prayer  for 
a  decree  setting  aside  deed,  and  no  objection 
was  taken  to  trial  of  such  issue,  except  that 
defendants  requested  court  to  charge  that  no- 
recovery  could  be  had  unless  plaintiff's  decedent 
had  both  title  and  possessiom  at  time  of  alleged 
wrongful  entry  and  down  to  day  of  her  death, 
fact  that  complaint  did  not  contai^  a  prayer  for 
cancellation  was  waived. 

3.  Ejectment  ©=»1— Scope  of  Reicedt. 

Although  ejectment  is  not  appropriate  rem- 
edy for  assertion  of  a  mere  equitable  right  eq- 
uitable relief,  such  as  a  prayer  for  reframation 
or  cancellation  of  a  deed,  may  now  be  joined 
with  a  demand  for  damages  for  possession  of 
real  estate. 

4.  Ejectment  «=s>6— Scope  op  Rkmkdt— Bm- 
EDY  IN  Bquitt. 

A  conveyance  of  teal  estate  which  baa  not 
received  the  assent  of  grantor,  by  reason  of  in- 
sanity or  undue  influence,  may  be  rescinded  in 
pais  and  possession  recovered  in  an  action  at 
law,  without  resort  to  equity  to  cancel  deed. 


£=>For  otber  ewes  see  same  topic  and  KB7-NUMBEB  Id  >U  Ke7-Numbered  Digest*  and  Indem 
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not   on   ground   that  conveyance  la  void,  bat 
that  no  lecal  title  is  conveyed. 

Appeal  from  Superior  Conrt,  New  Hkven 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Walter  J.  Walsh,  as  administra- 
tor of  Margaret  B.  Heany,  against  Mary 
Feustd  and  others.  Jadgment  tor  plaintiff, 
and  defendants  appeaL    No  error. 

This  action  is  brought  by  the  administrator 
of  Margaret  B.  Hieany  to  recover  possession 
of  real  estate  and  for  damages.  The  com- 
plaint is  in  two  counts,  a  third  having  beoi 
withdrawn  without  prejudice.  The  first 
-count  is  in  the  usual  form  of  an  action  of 
-ejectment,  and  the  second  count  alleges  that 
the  defendant  has  wrongfully  entered  on  the 
premises  under  a  false  and  unjust  claim  of 
title  based  solely  on  a  deed  executed  by  Mar- 
garet Heany  while  she  was  mentally  Incap- 
able of  comprehending  the  nature  of  her  act 
and  while  she  was  under  the  domination  and 
undue  Influence  of  the  defendants.  The  de- 
fendants Joined  issue  on  both  counts,  and  the 
-case  was  tried  to  the  Jury  upon  both  counta 

Sidney  C.  Bosenberg,  of  New  Haven,  for 
appellants. 

"Walter  J.  Walsh,  of  New  Haven,  for  ap- 
pellee. 

BE2ACH,  J.  (after  stating  the  facts  as 
above;.  [1]  The  assignments  of  error  relate 
to  the  refusal  of  the  court  to  charge  that 
the  administrator  could  not  recover  unless 
his  decedent  had  both  title  and  possession 
at  the  time  of  the  alleged  wrongful  entry, 
nor  unless  she  had  title  down  tx>  the  day  of 
her  death,  and  to  that  part  of  the  charge 
which  in  effect  Instructed  the  Jury  that.  If 
the  deed  was  executed  while  Margaret  Heany 
was  Incapable  or  was  under  the  undue  influ- 
ence of  one  or  both  of  the  defendants,  it  was 
void,  and  gave  the  defendants  no  title  or 
right  of  possession  as  against  the  grantor 
or  ber  administrator.  All  these  assignments 
of  errors  are  now  made  to  rest  on  the  propo- 
sition of  law  that,  although  the  deed  was 
executed  while  the  grantor  was  insane  or 
was  under  duress  or  undue  Influence,  yet 
the  deed  was  not  void,  but  voidable,  and 
therefore  ejectment  will  not  lie  against  de- 
fendants, who  are  in  possession  under  such 
a  deed.  In  other  words,  the  claim  is  that 
the  administrator  is  not  entitled  to  a  Judg- 
ment for  damages  and  possession  In  this 
action,  because  he  bad  not  secured  a  prelim- 
inary decree  setting  aside  the  defendants' 
deed  on  the  ground  of  incapacity  and  undue 
Influence. 

This  is  not  on  its  face  a  simple  action  of 
-ejectmoit.  The  allegations  of  tha  second 
-count  are  sufficient  to  support  a  prayer  for 
«  decree  setting  aside  the  deed.  The  plain- 
tiff might  have  demanded  both  equitable  and 
legal  relief  under  this  complaint,  and  the 


court,  as  a  court  of  equity,  might  have  sub- 
mitted the  Issues  of  incapacity  and  undue 
influence  to  the  Jury,  for  an  advisory  verdict, 
even  if  the  parties  had  not  consented  to  do 
BO.  If  this  course  had  beea  taken,  and  the 
verdict  of  the  Jury  had  been  for  the  plaintiff 
both  upon  the  equitable  and  legal  issues, 
as  this  verdict  evidently  was,  a  Judgment 
for  damages  and  possession  would  have  fol- 
lowed as  a  matter  of  course.  From  this  point 
of  view  It  is  apparent  that  all  the  assign- 
ments of  error  might  have  beep  obviated  by 
the  addition  to  the  complaint  of  a  prayer 
for  equitable  relief  as  a  stepping-stone  to 
the  legal  relief  demanded. 

[2]  The  question  then  arises  whether  the 
defendants  have  not  waived  this  omission 
and  consented  that  the  plaintiff  might  at- 
tempt to  take  a  short  cut  to  his  legal  relief. 
No  objection  was  taken  to  the  inclusion  of 
the  second  count  in  a  complaint  which  de- 
manded legal  relief  only.  No  objection  was 
made  to  the  trial  of  the  issues  of  incapacity 
and  undue  influence  to  the  Jury.  No  objec- 
tion was  made  to  the  admission  <^  evidence 
on  those  issues,  and  they  were  litigated  and 
submitted,  without  objection,  to  the  Jury  for 
its  determination.  In  fact,  the  precise  point 
that  a  verdict  for  the  plaintiff  would  not 
entitle  the  plaintiff  to  a  Judgment  was  not 
called  to  the  attention  of  the  trial  court  It 
is  said  that  the  requests  to  charge  already 
referred  to  raise  this  point.  If  so,  they  raise 
it  in  a  very  Inadequate  and  ambiguous  way; 
for  thfey  are  the  customary  requests  to  charge 
which  are  appropriate  to  every  ejectment 
case  brought  by  an  administrator,  and  they 
convey  no  intimation  of  any  claim  that  a 
plaintiff's  verdict  would  not  support  a  Judg- 
ment for  the  plaintiff.  Moreover,  no  motion 
was  made  to  set  aside  the  verdict  on  that 
ground,  and  no  motion  in  arrest  of  Judgment 
It  is  plain  that  the  point  now  relied  on  was 
not  distinctly  raised  in  the  court  below,  and 
that  it  cannot  now  be  made  the  basis  of  any 
claim  of  error  based  upon  a  supposed  adverse 
ruling  made  in  the  course  of  the  trial. 

[3]  But  since  the  error,  if  any,  is  apparent 
on  the  face  of  the  record,  and  the  point  is  of 
general  Interest,  we  proceed  to  examine  the 
question  whether  In  this  state  ejectment  may 
be  brought  against  a  defendant  in  possession 
under  a  deed  of  an  Insane  person  or  under  a 
deed  procured  by  undue  influence.  The  ac- 
tion of  ejectment  in  this  state  is  more  com- 
prehensive than  the  common-law  action. 
Swift  after  describing  the  English  forms  of 
real  actions,  says: 

"In  Connecticut  we  have  introduced  one  ac- 
tion which  comprehends  and  answers  the  pur- 
pose of  the  whole.  This  is  indiscriminately 
called  an  action  of  ejectment  or  an  action  of  dis- 
seisin, like  the  writ  of  right,  it  definitely  set- 
tles title,  and  is  a  bar  to  another  action.  Dam- 
ages may  be  recovered  as  in  the  writ  of  eject- 
ment.    Like  the  writs  of  entry  and  assize,  it 
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will  lie  for  pOBsessorr  writs."    Swift's  IMg.  vol. 
1,  p.  607. 

In  Crandall  t.  Gallup,  12  Conn.  365,  371, 
a  plea  of  estoppel  was  allowed  In  an  action 
of  ejectment,  and  Williams,  C.  J.,  said: 

"And  if,  as  is  gaid,  in  Wood  v.  Jackson,  8 
Wend.  [N.  Y.]  85,  40  [22  Am.  Dec.  603],  the 
law  of  that  action  does  not  allow  a  special  plea, 
it  does  not  follow  that  the  role  applies  to  our 
action  of  ejectment,  or  rather  our  action  of  difl- 
geisin.  This  is  not  the  fictitious  remedy,  which 
exists  in  England  and  in  New  York;  but  it  is 
the  only  real  action  known  to  our  law,  and  com- 
prehends, says  Judge  Swift,  all  the  actions  in 
England,  by  writ  of  right,  writ  of  entry  and 
ejectment,  with  all  the  multifarious  divisions  in- 
to which  they  are  branched." 

It  may  be  conceded  that  our  action  of 
ejectment  is  not  appropriate  for  tbe  asser- 
tion of  a  mere  equitable  right,  although 
nowadays  equitable  relief,  such  as  a  prayer 
for  the  reformation  or  cancellation  of  a 
deed,  may  be  Joined  with  a  demand  for  dam- 
ages and  for  the  possession  of  real  estate. 
It  may  also  be  conceded  that — 

"The  contracts  and  conveyances  of  perscHis 
non  compos  mentis,  when  not  under  guardian- 
ship, are  voidable,  and  not  void."  Cobum  v. 
Raymond,  76  Conn.  484,  57  Atl.  116,  100  Am. 
St.  Rep.  1000. 

[4]  But  the  term  "Toldable"  Includes  all 
that  class  of  contracts  which  one  party  has 
a  right  to  repudiate  at  his  option  on  tbe 
ground  that  they  were  never  binding  on  him. 
Thus  executed  transfers  of  personal  property 
procured  by  fraud  may  be  revoked  by  the  de- 
frauded party  on  tender  of  tbe  consideration, 
if  any,  and  demand  for  the  restoration  of 
tbe  status  quo.  In  all  such  cases  the  de- 
frauded party  Is  entitled  to  take  a  short  cut 
to  his  legal  relief,  without  resorting  to  equity 
for  a  cancellation  of  the  contract.  Bigelow 
says  in  cases  of  transfers  of  real  ektate  pro- 
cured by  fraud  such  a  revocation  in  pals  is 
not  sufficient  to  put  an  end  to  a  voidable 
transfer,  liecause  "the  title  to  real  estate 
can  tte  conveyed  only  by  deed,  and  it  follows 
that  It  can  be  divested  only  by  deed."  The 
question  still  remains  whether  the  assent  of 
the  grantor  to  tbe  contract  is  not  Just  as 
essential  to  a  conveyance  of  real  estate  as  it 
is  to  a  transfer  of  personalty.  If  so,  there 
can  be  no  deed  in  the  sense  of  a  conveyance 
of  title  unless  the  grantor  has  assented  to 
the  conveyance;  and  in  eases  where  that  as- 
sent is  lacking,  there  seems  to  be  no  good 
reason  why  the  defrauded  grantor  or  his 
legal  representative  may  not  repudiate  the 
pretended  conveyance  as  in  the  case  of  trans- 
fers of  personal  property,  and  recover  pos- 
session in  an  action  at  law. 

Cullen,  C.  J.,  reached  this  conclusion  in  an 
accurately  reasoned  opinion  in  which  he  dis- 
tinguishes between  fraud  in  tbe  considera- 
tion and  fraud  in  the  execution  of  a  deed, 
saying: 


"There  are  two  kinds  of  fraud,  which  differ 
essentially  in  their  character.  In  the  one  the 
grantor  is  induced  to  convey  his  property  by 
fraudulent  representationa  as  to  tbe  value,  na- 
ture, or  character  of  the  consideration  he  re- 
ceives for  the  conveyance.  This  is  sometimes 
called  fraud  in  the  consideration.  In  the  other 
case  the  grantor  is  deceived  into  the  execution 
of  an  instrument  of  the  contents  of  which  he  is 
ignorant.  This  is  sometimes  called  fraud  in  tbe 
execution  of  the  deed.  The  distinction  between 
the  two  cases  lies  just  here.  It  is  elementary 
law  that  the  assent  of  the  parties  is  necessary 
to  constitute  a  binding  contract.  In  the  first 
case  the  assent  of  the  party,  tliough  obtained 
by  fraud,  is,  nevertheless,  obtained  not  only  to 
the  execution  of  tiie  instrument,  but  to  the  con- 
tract which  it  evidences.  In  the  second  case 
there  is  procured  only  the  s!(;nature  to  and  the 
execution  of  the  written  instrument,  but  not 
assent  to  the  contract  therein  stated.  In  cases 
of  this  latter  dass  the  deed  can  be  avoided  at 
law.  *  *  •  It  seems  to  me  *  •  •  that  a 
deed  by  an  incompetent  person  falls  within  the 
second  class.  *  ♦  •  By  infirmity  of  intellect 
he  is  incapable  of  giving  assent."  Smith  v.  Ry- 
an, 191  N.  Y.  452,  478,  84  N.  E.  402.  403  (19 
L.  R.  A.  [N.  S.1  461,  123  Am.  St  Rep.  609, 
14  Ann.  Cas.  606). 

Story  says: 

"Although  fraud,  accident,  and  trust  are  prop- 
er objects  of  courts  of  equity,  it  is  by  no  means 
true  that  they  are  exclusively  cognizable  there- 
in. On  the  contrary,  fraud  Is  In  many  cases 
cognizable  in  a  court  of  law.  Thus,  for  exam- 
ple, reading  a  deed  falsely  to  an  illiterate  per- 
son, whether  it  l>e  so  read  by  the  grantor  or  a 
stranger,  avoids  it  as  to  the  other  party  at 
law."  Story,  Eq.  vol.  1  (14th  Ed.)  par.  60,  cit- 
ing Thorougfagood's  Case,  2  Ca  9a;  Shutter's 
Case,  12  Co.  R.  00. 

This  rule  has  been  followed  in  Wilcox  v. 
American  TeL  &  Tel.  Co.,  176  N.  Y.  115,  68 
N.  E.  153,  98  Am.  St.  Rep.  650,  and  in  Eatm 
V.  Baton,  37  N.  J.  Law,  108,  18  Am.  Rep. 
716,  both  of  which  were  actions  of  ejectment 

The  latter  case  also  holds  ttiat  an  ances- 
tor's deed  may  be  attacked  by  a  plaintUT  in 
ejectment  on  account  of  tbe  ancestor's  in- 
capacity or  Insanity;  and  the  following  cases 
are  also  authority  for  tbe  precise  point  that, 
when  in  an  action  of  ejectment  the  defendant 
relies  on  a  deed,  the  plaintiff  can  make  proof 
that  It  was  executed  whUe  tbe  grantor  was 
insane:  Dougherty  v.  Powe,  127  Ala.  577.  30 
South.  524;  Farley  v.  Parker,  6  Or.  105,  25 
Am.  Rep.  504.  The  same  ruling  was  made 
in  Brown  v.  Freed,  43  Ind.  253,  wlilch  was  a 
statutory  action  at  law  in  tbe  nature  of  eject- 
ment, and  in  Bovey  v.  Hobson,  63  Me.  451, 
89  Am.  Dec  705,  and  Yalpeyv.Rea,  ISO  Mass. 
384,  which  were  writs  of  entry.  In  Gallo- 
way V.  Hendon,  131  Ala.  280,  31  South.  608, 
and  Bassett  v.  Brown,  100  Mass.  356,  bills  in 
equity  for  relief  against  deeds  procured  by 
fraud  were  snccessfnlly  demurred  to  on  the 
groimd  that  the  plaintiff  had  a  plAln  and  ade- 
quate remedy  at  law. 
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In  Crawford  t.  gcovell,  94  Pa.  48,  30  Am. 
B^.  766,  a  plaintiff  in  ejectment,  having  re- 
covered hlB  reason,  was  allowed  to  prove  his 
own  Insanity  to  avoid  bis  own  deed. 

These  cases,  witb  others  not  so  exactly  In 
point,  collected  in  a  note  to  Smith  v.  Ryan, 
supra,  19  L.  R.  A.  (N.  S.)  461,  establish  a 
resi>ectable  basis  of  authority  for  the  emi- 
nently reasonable  proposition  that  a  con- 
veyance of  real  estate  which  has  not  re- 
ceived the  assent  of  the  grantor  may  be 
avoided  by  him  or  by  his  legal  r^resenta- 
tlve  in  an  action  at  law.  We  put  our  con- 
clusion, not  on  the  ground  that  the  contracts 
and  conveyances  of  insane  persons  are  void, 
but  on  the  ground  that  an  instrument  whicA 
lacks  the  assent  of  the  grantor  to  the  con- 
veyance therein  described  is  not  a  deed  which 
conveys  the  legal  title.  It  simply  appears 
to  do  so,  and  aa  between  the  parties  it  is 
voidable  at  the  election  of  the  grantor,  or 
the  legal  representative,  without  the  necessi- 
ty of  going  to  a  court  of  equity  to  compel  a 
cancellation  or  a  reconveyance. 

There  Is  no  error. 

Tbe  other  Judges  concurred. 


HOTT  V.  BUSS  et  aL 

(Supreme  Court  of  Errors  of  Conn^ticnt. 
Mard>  4,  1919.) 

L  Chakities  «=>12— Constbuction  of  Tbust 
— Education  of  TotrTd. 
Will  creating  trust  fund,  with  direction  to 
use  iDCome  to  support  student  through  technical 
course  of  a  university,  created  a  charitable 
trust,  the  object  being  the  education  of  youth. 

2.  CuABTriBs    «=s>31  —  Chabitabu   Xbdst  — 
CoNsarBTJOTiON. 

The  language  used  by  testator  in  attempting 
to  establiah  a  charitable  trust  will  be  liberally 
and  favorably  construed  to  establish  validity  of 
the  trust  and  ascertain  its  meaning. 

3.  CHABniza  ^=922(4)— Chabttablb  Tbvstb— 
Validity— Uncbbtainit  of  Lanquaqk. 

Will  providing  that  the  residue  of  testator's 
estate  should  be  "applied  as  a  foundation,  of 
which  the  interest  shall  go  to  support  through 
a  course  at  Sheffield  Scientific  School  at  New 
Haven,  Conn.,  the  candidate  passing  the  best 
examination  preparatory  to  said  course  of 
study,"  said  candidate  to  be  bom  or  living  in  a 
town  named,  is  not  so  uncertain  as  to  Invalidate 
tbe  trust  attempted  to  be  created. 

4.  TmJBTS   «=»21(2)— VAtiDiTT— Unoebtaiwtt 

OF  LlANOUAOB. 

That  language  by  which  testator  attempts  to 
create  a  trust  Is  open  to  more  than  one  inter- 
pretation, and  furnishes  a  basis  for  a  request 
for  judicial  construction,  does  not  defeat  the 
trust. 


5.  TbtJSTS  9S921(2!)— CBBATIblf  OF  T«D«— Va- 
unrPY. 

That  will  does  not  prescribe  all  the  steps  to 
be  taken  by  the  trustee  in  all  matters  of  detail 
likely  to  arise  in  the  administration  of  the  trust, 
but  leaves  such  incidental  matters  to  the  dis- 
cretion of  the  trustee,  does  not  defeat  the  trust 

6.  Chabitikb  «=>12— Chabitabub  Tbust— Va- 

UDITT. 

That  will  creating  trust  fund  for  the  sup- 
port of  a  stndoit  through  specifled  technical 
course  made  no  difference  betwen  rich  and  poor 
in  the  selectioD  of  beneficiary  did  not  affect  the 
validity  of  tbe  trust 

7.  Chabities    ^»S4  —  Chabttable    Tbtjst  — 

ScHOLABSHIP— "SUPPOBI." 

Will  creating  trust  fund,  with  direction  to 
use  tbe  income  to  "support"  student  through  a 
course  at  specified  college,  construed  to  require 
ample  provision  for  one  student  rather  than 
support  of  more  than  one  by  giving  each  bare 
necessities,  but  to  so  support  more  than  one 
student  when  income  so  permits,  rather  than 
to  support  one  in  extravagance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Support] 

8.  Chabities  ©=»23— Chabitable  Trust— Ad- 
ministbation- Discbetioh  OF  Tbustee. 

A  will  creating  trust  fund,  with  directions 
to  use  income  for  support  of  student,  passing 
the  best  examination,  through  certain  college 
course,  without  specifying  tbe  details  of  the 
examination  is  not  invalid,  as  such  details  will 
be  left  to  the  sound  discretion  of  the  trustee. 

Case  Reserved  from  Superior  Court,  Fair- 
field County ;  Frank  D.  Haines,  Judge, 

Suit  by  Harrle  F.  Hoyt,  trustee,  against 
Laura  May  Bliss  and  others,  brought  to, 
and  reserved  by,  the  superior  court  upon 
an  agreed  statement  of  facts  for  the  advice 
of  the  Supreme  Court  Sui)erlor  court  ad- 
vised to  render  judgment  in  accordance  with 
opinion. 

Starr  Hoyt  Nichols,  born  In  and  a  resi- 
dent of  Danbury  and  a  graduate  of  Tale 
University,  died  In  1909,  leaving  neither 
wife,  child,  or  Issue  of  children.  His  only 
heirs  at  law  were  a  nephew,  Philip  N.  Bliss, 
also  of  Danbury,  and  Grace  E.  Harvey,  of 
Grant's  Pass,  Or.,  a  niece.  At  his  death  he 
was  possessed  of  a  considerable  estate.  His 
will,  after  making  sundry  bequests,  disposed 
of  the  rest,  residue,  and  remainder  of  his 
estate  by  the  following  two  paragraphs, 
numbered  8  and  9. 

"Sth.  All .  the  rest  and  residue  of  my  estate, 
both  real  and  personal,  I  give,  devise,  and  be- 
queath to  my  nephew,  Philip  N.  Bliss,  of  Dan- 
bury, Conn.,  in  trust  for  his  own  use  and  en- 
joyment during  his  life,  to  go  to  the  lawful  heirs 
of. his  body  bom  in  lawful  wedlock  after  his 
death. 

"But  if  he  die  leaving  no  heirs  of  his  body,  I 
give,  devise,  and  bequeath  said  rest  and  residue 
of  my  estate  held  in  said  trust  in  trust  to  tbe 
president  and  first  vice  president  of  the  Dan- 
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bury  Savings  Bank  (mid  tmst  always  devolv- 
ing to  the  actual  incumbents  of  said  offices), 
to  be  applied  as  a  foundation,  of  which  the  in- 
terest shall  go  to  support  through  a  course  at 
the  ShefBeld  Scientific  Scho<^  at  New  Haven, 
Conn.,  the  can^date  passing  the  best  examina- 
tion preparatory  to  said  course  of  study.  Said 
candidate  must  be  bom  or  living  in  Danbury, 
Conn.,  to  be  eligible,  and  examinations  shall  be 
held  for  new  competitors  as  often  as  the  scholar- 
ship is  vacated. 

"&th.  If  for '  any  reason  whatever  this  trust 
for  a  scholarship  shall  be  deemed  invalid,  and 
said  Philip  N.  Bliss  shall  leave  no  direct  heirs 
of  his  body,  I  hereby  order,  devise,  and  be- 
queath said  residuary  estate  to  the  three  chil- 
dren aforesaid  of  my  niece  Grace  E.  Harvey, 
equal  provisions  to  each,  share  and  share  alike, 
to  be  theirs  and  their  heirs  forever,  subject, 
however,  to  a  life  interest  of  all  its  revenues  to 
the  said  Grace  K.  Harvey  so  long  as  she  lives." 

Subsequent  to  the  execution  of  the  will  he 
conveyed  to  hia  nephew,  Philip  N.  Bliss,  a 
piece  of  real  estate  in  Danbury  wortb  more 
than  $30,000.  At  this  time  It  was  under- 
stood and  agreed  by  and  between  the  parties 
tliat  the  nephew  shonld  by  bis  will  give  to 
Yale  University  a  sufficient  sum  to  make  up 
any  deficiency  in  his  uncle's  estate  available 
for  the  trust  created  by  the  tatter's  will 
wbicb  should  be  occasioned  by  the  convey- 
ance. Pmiip  died  in  1916,  leaving  a  wife, 
now  surviving,  but  no  Issue  or  other  heirs 
of  his  body.  His  only  heir  at  law  and  next 
of  kin  related  by  blood  to  his  unde  was  the 
defendant  Grace  E:.  Harvey,  a  cousin.  He 
left  a  will  of  which  his  widow  is  ezecntrlx. 
The  second  paragraph  of  bis  will  reads  as 
follows: 

"Second.  I  give,  devise,^  and  bequeath,  in  the 
event  that  I  die  without  leaving  heirs  of  my 
body,  whatever  sum  may  be  necessary  to  make 
the  trust  fund  estaMished  under  the  eighth 
clause  of  the  will  of  my  uncle  Starr  Hoyt  Nich- 
ols (which  said  will  is  recorded  in  Danbury  Pro- 
bate Records,  xoL  66,  page  313)  to  take  effect 
upon  my  death,  leaving  no  heirs  of  my  body, 
amount  to  thirty  thousand  dollars,  said  sum  to 
be  held  under  the  same  terms  and  conditions, 
subject  to  the  same  trusts,  and  to  be  used  for 
the  same  purposes,  as  specified  and  provided  in 
said  eighth  dause  of  said  will  of  Starr  Hoyt 
Nichols,  to  wit,  to  be  held  in  trust  by  the  presi- 
dent and  first  vice  president  of  the  Savings 
Bank  of  Danbury  (said  trust  always  devolving 
to  the  actual  incumbents  of  said  offices),  to  be 
applied  as  a  foundation  of  which  the  interest 
shall  go  to  support  through  a  course  at  the 
Sheffield  Scientific  School  at  New  Haven,  Conn., 
the  candidate  passing  the  best  examination  pre- 
paratory to  said  course  of  study;  said  candi- 
date must  l>e  bom  or  living  in  Danbury,  Conn., 
to  be  eligible,  and  examinations  AaM  be  held 
for  new  competitors  as  often  as  the  scholarship 
is  vacated." 

All  the  rest  and  residue  of  his  estate  was 
given  to  his  wife. 

Starr  Nichols'  estate  was  fully  settled, 
and  the  rest  and  residue  thereof,  amounting 


to  $13,97T.3&,  paid  over  In  compliance  with 
the  provisions  of  paragraph  8  of  bis  will 
to  the  trustees  designated  therein.  There- 
after those  itersons  resigned  as  trustees,  and 
the  present  plaintiff  was  duly  appointed  as 
trustee  in  their  stead.  He,  as  such  trustee, 
now  has  in  his  hands  said  fund,  and  in  like 
manner  the  sum  of  $15,246.57  which  came  U> 
him  through  the  provisions  of  paragraph  2 
of  Philip  Bliss'  will. 

The  questions  here  presented  ooncem  tlie 
will  of  Nichols  and  the  fund  which  came 
into  the  plaintiff's  hands  from  his  estate. 
The  widow  of  Bliss,  personally  and  as  exec- 
utrix of  her  husband's  will,  unites  with 
Yale  University  in  claiming  that  the  trust 
attempted  to  be  created  by  Nichols  is  in  all 
respects  a  valid  and  operative  one.  The  de- 
fendants, representing  interests  arising  from 
the  gift  over  contained  in  paragraph  9  of 
the  Nichols'  will.  Claim  that  it  is  Invalid  and 
inoperative  by  reason  of  the  indefiniteness 
and  uncertainty  of  its  provisions. 

The  questions  propounded  for  advice  re- 
late to  the  main  matter  thus  at  issue,  and 
certain  other  matters  touching  the  trustee's 
duties  in  the  administration  of  the  trust,  if  it 
is  determined  to  be  a  valid  one.  They  are 
as  follows: 

(a)  Whether  the  trust  made,  or  which  It 
was  attempted  to  make  in  said  ^ghtb  clause 
of  said  will,  is'  valid,  legal,  and  operative, 
and  capable  of  being  carried  out  in  any  legal 
manner;  and,  if  so,  how;  and  whether  the 
trust  estate  thereby  created,  or  which  It  was 
attempted  to  create,  is  now  a  valid  and  sub- 
sisting estate. 

(b)  Whether  the  trust  which  it  was  sought 
to  create  by  said  eighth  clause  of  said  will  is 
or  is  not  void  for  uncertainty  and  Indefl- 
nlteness. 

(c)  In  the  event  tliat  a  valid  trust  estate 
was  created  by  the  testator  under  the  provi- 
sions of  said  eighth  clause  of  said  will,  what 
was  meant  by  the  testator  by  the  use  of  the 
following  words,  "to  be  applied  as  a  founda- 
tion of  which  the  interest  shall  go  to  sup- 
port through  a  course  at  the  Sheffield  Sden- 
tiflc  School,  at  New  Havoi,  Connecticut"? 

(d)  What  are  the  duties  of  the  trustee  with 
reference  to  the  expendltnre  of  the  interest 
from  said  trust  fund? 

(e)  What  are  the  duties  of  the  trustee  with 
reference  to  the  notice  to  be  given  by  them 
of  the  competitive  examinations  to  be  held 
pursuant  to  the  provisions  of  said  eighth 
clause  of  said  will? 

(f)  Would  said  trustee  be  Justified,  In  the 
event  that  the  income  from  said  trust  fond 
shall  be  sufficient,  in  extending  the  ben^t 
of  the  provisions  of  said  clause  to  more  than 
one  beneficiary  at  the  same  time? 

(g)  Would  the  trustee  be  justlfled  In  ex- 
pending from  the  income  of  said  trust  fand 
any  more  than  would  be  absolutely  necessary 
for  the  support  of  the  redi^ent  of  said  schot- 
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arshlp  while  a  student  at  said  Sheffield 
Scientific  School? 

(h)  Would  the  trustee  be  Justified  In  ex- 
pending from  the  Income  of  said  trust  fund 
any  more  than  enough  to  pay  for  the  tuition, 
board,  lodging,  clothing,  boobs,  and  other 
actual  necessities  of  the  recipient  of  said 
scholarship? 

(1)  Would  the  trustee  be  Justified  in  grant- 
ing an  allowance  to  the  recipient  of  said 
scholarship  to  be  used  and  expended  by  such 
beneficiary  fbr  other  purposes  than  actual 
necessities? 

Thomas  A.  Keating,  of  (Danbury,  tor  plaln- 

tur. 

Samuel  A.  Davis,  of  Danbury,  for  defend- 
ant Bliss. 

William  H.  Cable,  of  Danbury,  for  defend- 
ants Harvey  and  others. 

Frederick  H.  Wlggln,  of  New  Haven,  for 
defendant  Tale  University. 

George  E.  Hinman,  Atty,  Gen.,  for  the 
State. 

PRENTICE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  Paragraph  8  of  the  Nichols 
will  In  its  second  portion  undertakes  to  cre- 
ate a  trust.  The  trust  undertaken  to  be  cre- 
ated is  a  charitable-  one,  since  Its  object  Is 
the  education  of  youth.  Jackson  v.  Phillips, 
96  Mass.  (14  Allen)  539,  556 ;  American  Acad- 
emy V.  Harvard  College,  12  Gray  (Mass.) 
582,  594;  Asylum  v.  Phoaalx  Bank,  4  Conn. 
172,  177,  10  Am.  Dec.  112;  Treat's  Appeal, 
30  Conn.  113,  116. 

[2]  Having  a  charitable  purpose,  the  lan- 
guage used  by  the  testator  In  his  attempt  to 
establish  the  trust,  and  define  its  terms  and 
conditions,  should  have  such  liberal  and  fa- 
vorable construction  as  may  be  necessary  to 
establish  Its  validity  and  ascertain  Its  mean- 
ing. Woodruff  V.  Marsh,  63  Conn.  126,  136, 
26  AtL  846,  38  Am.  St  Rep.  346 ;  Strong's  Ap- 
peal, 68  Conn.  527,  632,  37  Atl.  395;  Yale 
College  Appeal,  67  Conn.  237,  243,  34  AU. 
1036. 

Turning  to  the  provisions  of  the  will  to 
discover  whether  or  not,  in  the  light  of  these 
recognized  principles  of  construction,  they 
are  sufficient  to  make  the  trust  attempted  to 
be  created  a  valid  and  operative  one,  we  ob- 
serve, first  of  all,  that  there  is  nothing  Il- 
legal or  forbidden  by  law  in  the  purpose  of 
the  trust,  and  that  If  the  testator's  endeavor 
to  establish  one  is  to  fail  it  must  be  for  the 
reason  that  his  language  Is  indefinite  and  un- 
certain. That,  and  that  alone,  Is  the  charge 
made  against  it 

[3]  We  are  at  a  loss  to  discover  any  solid 
foundation  for  the  claim  thus  made.  As  far 
as  the  testator's  Intent  is  concerned,  not  only 
Is  bis  general  one  to  establish  a  charitable 
trust  unmistakable,  but  his  specific  Intent  is 
also  reasonably  clear  and  certain  as  to  the 
objects  of  his  attempted  benefaction,  the 
means  by  which  these  objects  were  to  be 


accomplished,  and  the  persons  who  were  to 
be  the  benefldarles.  That  the  object  which 
the  testator  sought  was  the  educatlcn  of 
youth,  and  youth  whose  residence  or  Urth- 
place  was  Danbury,  does  not  admit  of  doubt. 
That  the  means  prescribed  to  attain  that  end 
were  a  course  in  the  Sheffield  Scientific 
Scho(H,  and  financial  provision  for  the  same 
through  the  use  of  the  net  Income  of  a  fund, 
consistii^  of  the  residue  of  the  testator's  es- 
tate 'set  apart  by  him  as  a  permanent  eh- 
dowment  fund,  cannot  well  be  questioned  by 
any  one  reading  the  language  of  the  will  for 
no  other  purpose  than  to  gather  therefrom 
the  testator's  intent 

His  language  that  the  rest  and  residue  of 
his  estate  was  to  be  held  In  trust  by  the 
persons  designated  as  trustees,  "to  be  ap- 
plied as  a  foundation  of  which  the  Interest 
shall  go  to  support  through  a  course  at  Shef- 
field Sdentlflc  School  at  New  Haven,  Conn., 
the  cf^ndldate  passing  the  best  examination 
preparatory  to  said  course  of  study,"  Is  not 
altogether  such  as  one  would  expect  from  the 
hand  of  a  skilled  draftsman.  NevecthdiesB 
the  testator's  meaning  and  Intent  is  not 
thereby  concealed  or  rendered  doubtful.  Its 
use  of  the  word  "applied,"  where  some  such 
word  as  "held"  or  "used,"  would  be  more 
strictly  accurate,  of  the  word  "foundation" 
to  designate  a  fund  set  apart  as  an  endow- 
ment fund,  and  of  "Interest"  to  signify  "In* 
come,"  is  somewhat  Inartificial.  But  It  Is  not 
so  Inappropriate  that  the  testator's  Intent  to 
establish  a  permanent  endowment  fund, 
whose  net  Income  should  be  ai^ropriated  to 
the  charitable  use  thereafter  defined,  is  not 
reasonable  apparent  Century  Dictionary; 
Dulaney's  Adm'r  v.  Dulaney,  105  Va.  429,  54 
S.  E.  40 ;  Whltson  v.  Whltson,  53  N.  Y.  479, 
481.  Those  who  ought  to  benefit  by  his 
beneficence  are  not  Individually  designated; 
but  the  class  to  which  they  must  belong  Is 
sufficiently  described,  to  wit,  perscms  bom  in 
or  at  the  time  of  selection  resident  of  Dan- 
bury, and  the  method  of  selection  from  that 
class  distinctly  outlined,  to  wit,  by  competi- 
tive examination  apprc^rlate  tor  admlssloa 
to  the  Sheffield  Scientific  School.  Colt  v. 
Comstock,  51  Conn.  352,  377-379,  60  Am. 
Rep.  29;  Strong's  Appeal,  68  Conn.  527,  631, 
87  AtL  395;  Adye  v.  Smith,  44  Conn.  60,  70, 
26  Am.  Rep.  424. 

[4]  That  the  testator  may  have  used  lan- 
guage which  is  open  to  more  than  one  In- 
terpretation, and  furnishes  a  basis  for  a  re- 
quest for  Judicial  construction,  does  not  mili- 
tate against  the  validity  of  the  trust  Such 
Is  frequently  the  case  with  perfectly  valid 
wUls. 

[S]  Neither  does  it  make  for  the  invalidity 
of  the  trust  that  the  provisions  of  the  will 
do  not  prescribe  all  the  steps  to  be  taken  by 
the  trustee  in  all  matters  of  detail  likely 
to  arise  In  the  administration  of  the  trust, 
but  leaves  those  Incidental  matters  to  the 
discretion  of  the  trustee,  to  be  exercised  by 
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him -as  occasion  may  arise,  In  sncli  way  as 
shall  In  his  Jadgment  be  best  calculated  to 
effectaate  the  purpose  of  the  testator  as  de- 
fined by  him. 

[S]  Neither  does  it  in  that  the  mie  of  se- 
lection of  beneficiaries  recognizes  no  dis- 
tinction to  he  made  between  rich  and  poor, 
as  it  plainly  does  not.  An  intended  diarlty 
is  no  less  a  lawful  one  for  the  reason  that 
such  distinction  Is  not  made.  American 
Academy  v.  Harvard  College,  12  Gray  (Mass.) 
582,  594 ;  Godfrey  v.  Hutchlns,  28  R.  I.  517, 
620,  68  Atl.  317 ;  Pe<H)le  ▼.  Cogswell,  113  CaL 
129,  137,  45  Pac.  270,  35  L.  R.  A.  260. 

Several  of  the  questions  propounded  for 
advice  call  for  a  construction  of  the  tmst 
provision  above  quoted  as  bearing  upon  the 
duty  of  the  trustee  In  complying  therewith. 
These  questions'  have  already  In  part  been 
answered  at  least  Inferential^.  It  signifies, 
as  we  have  already  seen,  that  the  trust  fund 
In  the  trustee's  hands  should  be  held  by  him 
as  the  principal  of  a  permanent  fund,  and 
the  net  income  thereof  paid  over  or  expend- 
ed by  him  for  the  support  through  a  course 
In  the  Sheffield  Scientific  School  of  a  chosen 
benefldary  for  the  time  being. 

[7]  As  to  what  the  testator  Intended  by 
"support,"  the  character  and  extent  of  it, 
and  the  number  of  persons  to  whom  It  could 
be  given  at  any  one  time,  the  language  of  the 
wUl,  especially  when  read  In  the  light  of  the 
fact  of  the  testator's  understanding  or  agree- 
ment with  his  nephew,  seems  to  leave  little 
room  for  doubt  that  the  testator  had  In  mind 
a  provision  for  one  student,  and  only  one, 
at  a  time,  and  that  his  thought  and  purix)se 
was  to  supply  a  source  of  Income  which 
should  be  sufficient  to  furnish  that  stndent 
beneficiary  with  means  adequate  for  his  com- 
fortable maintenance,  in  the  broad  sense  of 
that  term,  and  not  merely  to  supply  him 
with  either  school  or  even  living  necessities. 
Plainly,  it  was  no  niggardly  provision  which 
the  testator  intended  to  make  In  favor  of  the 
fortunate  beueficiary.  His  support  was  not 
Intended  to  be  limited  to' bare  necessities  of 
whatever  kind,  but  it  was  to  have  a  fuller 
and  more  generous  measure  that  should  em- 
brace all  those  things  which  enter  into  the 
idea  of  support  In  its  fullest  sense. 

While  this  Is  true,  It  may  well  be  that  the 
income  of  the  fund  will.  In  the  course  of 
time,  prove  to  be  in  excess  of  what  Is  requir- 
ed for  the  reasonable  support  of  a  single 
beneficiary,  or  greater  In  amount  than  he  in 
fact  expends  for  his  support.  It  may  also 
happen,  by  reason  of  nonlncumbency  of  the 
scholarship,  that  unexpended  income  may 
be  In  the  hands  of  the  trustee.  The  testator 
manifestly  did  not  Intend  that  the  fund 
should  be  permanently  Increased  by  addi- 
tions of  unexpended  income.  His  Intention 
was  that  the  income  as  it  accrued  should 
be  expended  in  the  education  of  qualified 


yonth.  As  manifestly  he  did  not  Intend  ei- 
ther to  support  a  student  In  extravagance  or 
wastefulness,  or  to  supply  him  with  funds 
to  use  for  other  purposes  than  self-support 
or  to  hoard.  To  satisfy  these  intentioDs' 
apparent  from  the  will,  we  are  of  the  opin- 
ion that  the  trustee.  In  fulfillment  of  his 
duty  to  give  effect  to  the  testator's  inten- 
tions as  thus  disclosed,  should  use  any  sur- 
plus income  that  he  may  have  at  his  com- 
mand in  the  support,  as  far  as  It  will  suf- 
fice, of  an  additional  stndent  qualified  and 
selected  as  the  will  provides. 

[I]  The  remaining  questions  concern  de- 
tails of  the  administration  of  the  trust  about 
which  the  will  contains  no  positive  Instruc- 
tions. They  ask  what  the  duty  of  the  trus- 
tee Is  In  respect  to  the  manner  of  expendi- 
ture of  the  income,  and  In  respect  to  the 
giving  of  notice  of  the  competitive  examina-  ' 
tions.  These  are  matters  of  incidental  de- 
tail which  the  testator  has  left,  as  he  prop- 
erly might,  to  the  sound  Judgment  and  dis- 
cretion of  the  trustees,  to  be  exercised  in 
view  of  the  circumstances  as  they  from  time 
to  time  arise,  and  to  the  end  that  the  tes- 
tator's purposes  as  they  are  disclosed  by  the 
will  be  carried  Into  effect  in  the  fullest  prac- 
ticable measure.  As  far  as  the  notice  of 
examination  is  concerned,  it  la  apparent  that 
suitable  advertisement  In  a  newspaper  or 
newspapers  having  a  circulation  In  Danbutj' 
would  naturally  and  almost  necessarily  be 
one  of  the  means  to  be  resorted  to.  An- 
nouncement In  the  Yale  catalogue  and  bul- 
letins, where  practicable,  would  also  suggest 
itself  as  especially  appropriate  for  the  Infor- 
mation of  possibly  Interested  persons  at  the 
time  living  outside  of  that  city.  But,  after 
all,  the  course  to  be  pursued  Is  a  matter 
whose  decision  must  rest  In  the  sound  dis- 
cretion of  the  trustee.  In  view  of  all  esistlns 
circumstances. 

The  superior  court  Is  advised  to  render 
Judgment  declaring  that  the  trust  created  by 
the  eighth  paragraph  of  the  will  Is  a  valid 
and  operative  one;  that  by  Its  terms  the 
plaintiff  as  its  trustee,  and  his  successors  in 
the  execution  of  the  trust,  are  required  to 
hold  and  manage  the  fund  given  In  tmst  as 
a  permanent  trust  fund;  that  the  net  in- 
come thereof  is  to  be  paid  over  and  expend- 
ed by  him  and  them  for  the  support  through 
a  course  In  the  Sheffield  Scientific  School  in 
New  Haven  of  a  student  therein  (or,  under 
the  conditions  Indicated  in  the  foregoing  opin- 
ion, students  therein),  who,  being  then  resi- 
dent of  or  having  been  bom  in  I}anbur.r, 
shall  have  won  the  right  to  be  the  benefi- 
ciary or  beneficiaries  of  such  Income  by  hav- 
ing passed  the  best  examination  preparatory 
to  such  course  of  study;  and  that  In  the  ex- 
penditure of  such  Income  and  the  giving  of 
notice  of  such  examinations  the  trustee  for 
the  time  being  should  act  In  such  manner  as. 
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nnder  the  circvmstnnces  as  they  arise,  wUI 
In   bis   best   Judgment   most   effectually   ac- 
complish the  testator's  purpose  as  defined  In 
his  win. 
The  other  Judges  concurred. 


MARKEL  T.  I>£  FRANCESCO  et  ox. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  4,  1819.) 

1.  PlXADINQ    «=>356(3)  —  SUBBTITUTKO    COU- 
FZ.AINT. 

Under  Gen.  St.  1902,  {i  627,  639.  where 
original  action  was  bfised  upon  the  common 
counts,  court  properly  refused  to  strike  out 
paragraph  of  substituted  complaint  setting  forth 
claim  for  plumbing,  heating,  and  tinning,  where 
such  paragraph  was  in  sabstance  the  same  as 
certain  paragraphs  of  the  original  complaint; 
such  paragraph  not  adding  new  cause  of  action 
not  jMnable  with  those  ahready  set  ap  in  orig- 
inal complaint. 

2.  PuiADiNQ  9=»327— CoioioN  C0UNT8— Biix 

OF   PABTICm^BS. 

The  common  coants  can  be  properly  used 
in  connection  with  a  bill  of  particulars,  and 
when  so  used  all  counts  not  applicable  to  the 
bill  of  particulars  should  be  treated  as  stricken 
out. 

3.  PiXADINO    «=»3Q6(3)— AUESDMENT— SUB- 
STITUTXO  COMFIjaHT— AonON   OK   NOTB. 

Where  origiiial  action  'was  based  upon  a 
common  count,  ooort  pr(^>erly  refoaed  to  strike 
out  Bubstitated  complaint  setting  out  action 
on  note,  for  note  could  have  been  treated  as  an 
item  of  the  bill  of  particulars,  and  in  this  way 
the  cause  of  action  based  thereon  could  have 
properly  been  made  a  part  of  the  original  com' 
plaint. 

4.  Husband  and  Wmt  «ss>85{6)  —  Note&— 

CONSIDK&ATION     —     FOBBEASANOE    TO     SUB 

HrrsBANK. 
In  view  of  Gen.  St.  1902,  H  4194,  4195, 
4190,  notes  signed  by  husband  and  wife,  in  con- 
sideration  of  payee's  forbearance  to  sue  on  hus- 
band's account,  were  based  on  a  good  considera- 
tion as  to  the  wife. 

5.  Husband  and  Win  «cs232(l)  —  Action 
AaAinsT  Wife— PBESvifpiioNS. 

In  action  against  husband  and  wife  on  joint 
note,  where  there  is  no  claim  that  they  were 
married  prior  to  April  20,  1877,  it  will  be  pre- 
sumed that  the  legal  status  of  the  wife  is  to  be 
determined  by  the  provisions  of  the  Married 
Woman's  Act,  which  took  effect  at  andi  date. 

6.  CONTBACTS    «=S>71(3)    —    CON8IDEKATION   — 
FOBBEABANCE     TO     SVE  —  PbOMISE     tO    PAT 

Debt  or  Anotheb. 
An  agreement  to  forbear  to  sue  in  consider- 
ation of  a  written  promise  by  a  third  person  to 
pay  the  debt  of  another  constitutes  a  valid  con- 
tract. 

Appeal  from  City  Court  of  New  Haven; 
Samuel  E.  Hoyt,  Judge. 


Action  by  Nathan  Mai^el  against  Natale 
De  Francesco  and  wife.  Judgment  for  plaio- 
tur,  and  defendants  appeal.    No  error. 

This  action  was  originally  commenced 
against  Natale  De  Francesco  and  wife  upon 
the  form  of  a  complaint  denominated  "the 
common  counts."  A  substituted  complaint 
was  afterwards  filed  setting  forth  the  alleg- 
ed liability  of  the  defendants,  based  on  a 
negotiable  promissory  note,  and  also  alleg- 
ing that  the  defendants  were  liable  to  the 
plaintiff  for  plumbing  work  and  materials 
furnished  to  the  defendants  by  the  plain- 
tiff. The  defendants  made  a  motion  to  strike 
out  the  substituted  complaint  from  the  files, 
which  was  denied.  The  assignments  of  er- 
ror relate  to  the  decision  of  the  court  up- 
on the  motion  to  strike  out  and  In  Its  charge 
to  the  Jury. 

William  J.  McKenna,  of  New  Haven,  for 
appellants. 

Charles  L.  Brooks  and  Samuel  H.  Qreen- 
berg,  both  of  New  Haven,  for  appellee. 


ROBABACK,  J.  [1]  The  denial  of  the  de- 
fendants' motion  to  strike  out  the  substitut- 
ed complaint  from  the  files  furnishes  no 
ground  for  an  appeal.  The  original  action 
was  based  upon  the  common  counts,  so  call- 
ed. The  first  paragraph  of  the  substituted 
complaint  sets  forth  the  claim  of  1200  for 
"plumbing,  heating  and  tinning"  done  for 
the  defendants  by  the  plaintiff.  The  second 
paragraph  of  the  substituted  pleadings  sets 
up  a  claim  ppon  a  Joint  and  several  note, 
which  shows  that  the  defendants  promised  to 
pay  the  plaintiff  $200.  New  counts  may  be 
set  forth  In  the  complaint,  which  might  have 
been  originally  Inserted  therein.  General 
Statutes,  i  639.  Revision  of  1902.  Para- 
graph 1  of  the  substituted  complaint  in  sub- 
stance is  the  same  as  imragraphs  6  and  6  of 
the  original  complaint.  It  seems  almost  idle 
to  claim  that  the  amendment  allowed  as  to 
paragraph  1  added  a  new  cause  of  action, 
which  could  not  have  been  Joined  with  those 
already  set  up  in  the  original  complaint. 
The  causes  of  action  which  may  be  so  Join- 
ed are  specified  in  section  627  of  the  General 
Statutes,  and  this  amendment  belongs  to  the 
class  there  described. 

[2,  3]  The  common  counts  caji  be  properly 
used  In  connection  with  a  bill  of  particulars, 
and  when  so  used  all  counts  not  applicable 
to  the  bill  of  particulars  should  be  treated 
as  stricken  out.  Atwood  v.  Welton,  STCpnn. 
622,  18  Atl.  322.  The  note  could  have  been 
treated  as  an  item  of  the  bill  of  particulars, 
and  in  this  way  the  cause  of  action  based 
thereon  could  have  properly  been  made  a 
part  of  the  original  complaint.  OuiSimlngs 
V.  Oleason,  72  Conn.  B87,  45  Atl.  353.  It  may 
be  well  to  notice  that  the  question  before  the 
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court  below  could  not  be  determined  from  the 
«TideDce  presented  as  in  tbe  case  of  Cum- 
mlngs  v.  Gleason  Just  referred  to.  The 
question  here  presented  must  be  determined 
from  the  face  of  the  i>apers.  When  so  con- 
sidered It  clearly  appears  that  there  was  no 
error  In  denying  the  defendants'  motion. 

[4, 1]  Assuming,  as  the  defendants  contend, 
that  the  evidence  showed  that  the  goods  and 
labor  were  furnished  to  the  defendant  hus- 
band only,  It  does  not  follow-that  the  plain- 
tiff is  precluded  from  bringing  action  upon 
the  note  against  both  of  the  defendants,  as 
husband  and  wife.  The  defendants  do  not 
claim  that  they  were  married  prior  to  April 
20,  1877,  and  therefore  we  have  the  right  to 
infer  that  the  legal  status  of  the  wife  is  to 
be  determined  by  the  provisions  of  tbe  so- 
called  "Married  Woman's  Act,"  which  took 
effect  April  20,  1877  (Acts  1877,  c.  114).  This 
act  plainly  and  explicitly  provides  that  she 
shall  have  power  to  make  contracts  with 
third  persons,  and  to  convey  to  them  her 
real  and  personal  estate,  as  if  unmarried.  In 
the  case  of  Marrl  ▼.  Stamford  S.  R.  Co.,  84 
Conn.  22,  78  Atl.  686,  33  K  R.  A.  (N.  S.) 
1042,  Ann.  Cas.  ldl2B,  1120,  In  speaking  of 
tbe  rights  of  married  women,  this  court  said: 

"Her  identity  is  no  longer  merged  in  that  of 
her  husband.  She  is  recognized  as  having  a 
complete  legal  entity  of  her  own,  with  rights 
of  her  own,  and  enforceable  as  her  own." 

The  defendant  offered  evidence  to  prove 
and  claimed  to  have  proven  that  the  debt  ev- 
idenced by  the  note  was  that  of  the  husband ; 
that  at  the  request  of  tbe  plaintiff  she  ex- 
ecuted and  delivered  to  him  this  writing  as 
an  accommodation  note,  and  that  there  was 
no  consideration  therefor.  Tbe  plaintiff  of- 
fered evidence  to  show,  and  claimed  to  have 
shown,  that  the  husband  was  indebted  to 
him  in  the  sum  of  $200  for  work  performed 
and  materials  furnished,  which  he  was  un- 
able to  pay  when  due;  that  the  defendants 
to  obtain  an  extension  of  credit  gave  him  a 
note,  payable  In  three  months,  which  was 
not  paid  when  It  became  due;  'and  that  the 
defendants  then  desired  a  further  extension 
of  time  to  pay  the  Indebtedness,  and  that  to 
effectuate  this  intention  a  new  note  for  $200, 
payable  to  the  order  of  the  plaintiff  in  three 
months  after  date,  was  made,  executed  and 
delivered  by  them.  This  note,  which  is  the 
basis  of  this  action,  has  never  been  paid. 

[6]  It  is  well  settled  that  an  agreement  to 
forbear  to  sue  in  consideration  of  a  written 
promise  by  a  third  person  to  pay  the  debt  of 
another  constitutes  a  valid  contract  19  L. 
B.  A,  (N.  S.)  845,  note.    This  rule  Is  In  har- 


mony with  our  Negotiable  Instrument  Act, 
which  provides  that: 

"Every  negotiable  instrument  Is  deemed  primi 
fade  to  have  been  issued  for  a  valnaUe  consid- 
eration, and  every  person  whose  signature  ap- 
pears thereon  to  have  become  a  party  thereto 
for  value." 

"Value  is  any  consideration  sufficient  to  rap- 
port a  simple  contract.  An  antecedent  or  pre- 
existing debt  constitutes  valne,  and  is  deemed 
such  whether  the  instrument  is  payable  on  de- 
mand or  at  a  future  time." 

Sections  4194,  4105,  General  Statutes,  Revi- 
sion of  1902. 

Tbe  Negotiable  Instrument  Act  also  pro- 
vides that: 

"An  accommodation  party  is  one  wlio  has 
signed  the  instrument  as  maker,  drawer,  ac- 
ceptor, or  indorser,  without  receiving  valne 
therefor,  and  for  the  purpose'  of  lending  liis 
name  to  some  other  person.  Sudi  a  person  is 
liable  on  the  instrument  to  a  holder  for  value, 
notwithstanding  such  holder  at  the  time  ol 
taking  the  instrument  knew  him  to  t>e  only 
an  accommodation  party."  General  Statutes,  { 
4199. 

In  Waters  v.  White,  73  Conn.  88,  52  AU. 
401,  where  the  payee  of  a  note  was  induced 
to  forbear  taking  immediate  steps  to  rescind 
the  loan  for  which  the  note  was  given,  upon 
the  ground  of  the  maker's  fraud.  In'  reliance 
upon  tbe  signing  of  tbe  note  by  the  maker's 
wife,  this  court  held  that  her  signature  was 
based  upon  a  sufficient  constderatlon,  so  aa 
to  render  her  liable  thereon,  and  that  this 
state  of  facts  authorized  an  Implication  that 
the  promisee  did  agree  to  forbear. 

The  appellants  complain  of  certain  de- 
tached extracts  from  tbe  charge  which  were 
as  follows: 

"If  she  signed  this  note  to  get  credit  for  ber 
husband,  she,  of  course,  would  b«  liable.  Xop, 
of  course,  must  find,  if  you  hcdd  her  liable  in 
this  case  and  under  this  note,  and  I  am  Bpeali:- 
ing  of  her  liability  alone,  that  she  received  con- 
sideration for  the  note  in  view  of  the  facta." 

"If  you  find  Natale  De  Francesco  owed  the 
plaintiff  an  indebtedness  which  had  been  over- 
due, and  extension  was  secured,  this  would  be 
a  sufficient  consideration  to  support  the  aign- 
ing  of  the  note  by  the  wife." 

The  record  discloses  that  the  trial  Judge 
fairly  stated  the  questions  raised  by  the 
pleadings  and  the  claims  of  the  parties  as  to 
e'vldence.  The  defendants'  requests  to  charge 
were  embodied  In  the  Instructions  as  tbey 
were  given.  The  law  adapted  to  the  ques- 
tions presented  wag  sufficient  for  the  guid- 
ance of  the  Jury. 

There  is  no  error. 

The  other  Judges  concnrred. 
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70HN8I0N  T.  KNUB. 

(Sopreme  Oomt  of  PetmaylTuda.    Btereh  U, 
1918.) 

1.  BrLLB  AWD  Notes  <:3341— Hox-mbb  nr  Dt« 
Course — Statute. 

The  payee  bf  a  promhaoir  note  may  beoome 
1  holder  in  dne  conrse  under  the  Negotiabte  la- 
itrnments  Act  (Act  May  16,  1901  [P.  L.  206])  I 
04.  relating  to  UablUtr  of  indorser  before  trans- 
fer, and  may  maintain  an  action  thereon  agalnat 
the  indorsers  signing  ta  blank  before  delhrery 
to  payee. 

2.  BIIX8  AWD  Notes  «=»525— Payee's  Action 
Against  Indobskb  —  StrmciENOT  or  Evi- 
dence. 

In  an  action  on  a  note  by  the  payee  -who 
had  become  the  holder  for  ralue  before  matari- 
ts  against  an  ind'orser,  who  contended  that  he 
had  indorsed  the  note  for  the  accommodation  of 
the  maker  with  the  understanding  that  plain- 
tiff's name  should  not  be  inserted  in  a  blank  as 
the  payee,  evidence  held  to  snataln  a  verdict 
and  judgment  for  plaintaif. 

3.  Bnxs  ANO  Notes  «=>S41— Payee's  Action 
Against  Indoesek— Indobsemewt  by  Payee. 

In  action  on  note  by  payee,  who  had  become 
the  holder  for  value  before  maturity,  against 
an  indorser;  it  was  not  material  to  plaintiff's 
recovery  that  he  had  indorsed  the  note  above 
the  defendnnt  indorser's  signature  to  facilitate 
its  collection. 


Appeal  from  Court  of  Common  Pleas, 
Moutgomery  County. 

Assmnpsit  on  a  promissory  note  t>T  B.  B. 
Johnston  against  Chester  Knipe.  Verdict  for 
plaintiff  for  ?4,128.62  and  Judgment  there- 
on, and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  POT- 
TER, MOSOHZISKEE,  rBAZER,  and  VfAlr 
LING,  JJ. 

Jolin  KcOaa&^by,  Jr.,  of  FtitladelpUa,  and 
George  K.  Brecht  and  Henry  M.  Brownbact, 
both  of  Norrlstomi,  for  appellant 

Samael  D.  CtHiver,  of  Lansdale,  toe  appd- 
lee. 

WAIXINO,  J.  This  is  an  action  on  a 
promissory  note  by  the  payee  against  an  in- 
dorser. Plaintiff  was  proceeding  by  law 
to  collect  a  claim  against  J.  M.  E^nk,  when 
M.  Taylor  Uhler  came  as  Funk's  agent  and 
asked  plaintiff  If  he  would  accept  a  note  in- 
dorsed by  defendant  In  settlement  of  the 
claim.  This  being  satisfactory,  Uhler  return- 
ed tbe  next  day  with  a  note,  dated  Hatfield, 
Pa.,  October  14^,  191B,  and  stating:  "One 
month  after  date  I  promise  to  pay  to  tbe 
order  of  B.  SX  Johnston  at  the  First  Nation- 
al Bank  of  Lansdale,  Pa.,  four  thousand 
one  hundred  sixty-slz  and  46/100  dollars, 


without  defalcatloB,  for  value  received." 
Signed  J.  M.  Funk,  and  Indorsed  M.  Taylor 
Uhler  and  Chester  Knipe.  Plaintiff  accepted 
the  note,  and  la  transferring  it  to  the  bank 
wrote  his  name  above  that  of  the  other  In- 
dorsers. He  was  compelled  to  take  up  the 
note  at  maturity,  and  brought  this  suit  there- 
on against  defendant. 

[1]  At  the  trial  defendant  contended  that 
be  was  an  accommodation  indorser,  and  sign- 
ed the  note  at  tbe  request  of  Ubler,  before 
the  name  of  the  payee  had  been  written 
therein,  and  with  the  agreement  that  plain- 
tiff's najBe  should  not  be  inserted  as  such. 
Defendant  ah90  contended  that  because  of  the 
frand  of  Uhler  be  accepted  a  worthless  mort- 
gage as  security  for  such  indorsement.  The 
note  was  complete  when  Ubler  delivered  it  to 
plaintiff,  who  accepted  it  for  value,  In  good 
faith,  before  maturity,  and  without  notice. 
The  verdict  wem  for  plaintiff  and  tbe  court 
entered  judgment  tSMreon,  from  which  de- 
fodant  appealed.  The  case  presents  tbe 
single  question.  Can  tbe  payee  in  a  promiS' 
soiy  note  be  a  holder  thereof  to  whom  it  has 
beeioi  negotiated  in  due  ooorset  In  our  <q;>iii- 
ion  he  can. 

Regardless  of  what  tbe  rule  Waa  at  com- 
mon law,  the  qnestion  seems  to  be  governed 
by  section  64  of  the  Negotiable  Instruments 
Act  of  May  16,  1901  (P.  U  194  [208),  3 
Stewartfs  Pardon,  pp.  8281,  8282),  that 
"Where  a  person,  not  otherwise  a  party  to 
an  Instrument,  idaces  thereon  his  signature 
in  blank,  before  delivery,  he  is  liable  as  in- 
dorser in  accordance  with  the  following 
rules :  (1)  If  the  Instrument  is  payable  to  the 
order  ttf  a  third  person,  he  Is  liable  to  the 
payee  and  to  all  subsequent  parties."  This 
section  la  construed  and  the  change  la  made 
in  tbe  law  pointed  out  in.  the  opinion  of  our 
late  Brother  Potter  in  Alldred's  Estate,  229 
Pa.  027,  79  AO.  141. 

Appellant  calls  our  att^tlon  to  section  90 
Of  said  Negotiable  Instruments  ,Act  (P.  L. 
199;   3  Stewart's  Pardon,  p.  3268)  that: 

"An  instrument  la  negotiated  when  it  Is 
transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
tbe  holder  thereof.  It  payable  to  bearer,  it  is 
negotiated  by  delivery;  if  payable  to  order,  it 
is  negotiated  by  the  Indorsement  of  the  hold- 
er, completed  by  delivery." 

Of  course,  a  note  paj^ablo  to  order  can  be, 
and  usually  is,  negotiated  as  therein  stated. 
However,  the  statute  falls  to  say  that  It 
may  not  be  negotiated  in  any  other  way. 

In  our  opinion,  in  Pennsylvania  a  payee 
ntay  now  be  a  holder  In  due  course,  although 
in  other  Jurtsdlctlons,  tinder  like  statutes, 
the  dedsiona  are  conflicting.  For  example, 
in  Iowa  (Vander  Floeg  v.  Van  Zuuk,  135 
Iowa,  350,  112  N.  W.  807,  13  U  R,  A.  [N.  S.) 
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480,  124  Am.  St.  Rep.  ZnS),  ihe  question  Is 
dedded  In  the  negative;  whereas  In  Massa- 
chusetts (Liberty  Trust  Co.  ▼.  Tllton,  217 
Mass.  462, 106  N.  El  606,  L.  R.  A.  1916B,  144), 
It  is  decided  In  the  afBrmatlTe.  In  the 
course  of  a  comprehensive  discussion  In  the 
latter  case  the  court  say  (217  Mass.  466,  106 
N.  B.  606  [L.  B.  A.  1915B.  144]): 

"Tlie  conclusion  follows  tliat  the  payee  nam- 
ed in  a  promissory  note,  who  purchases  it  com- 
plete in  form  for  value  before  maturity,  in  good 
faith  and  without  notice  of  any  infirmity  of 
title  or  otherwise,  is  a  person  to  whom  it  has 
been  negotiated  as  holder  in  due  course,  not- 
withstanding it  was  dgned  in  blank  by  the  party 
to  be  charged,  whose  instructions  as  to  the 
filling  of  blanks  and  delivery  have  not  been 
followed  by  the  one  to  whom  It  was  intrusted 
by  him  in  its  incomplete  state." 

And  there  attention  is  also  called  to  the 
great  desirability  of  not  upsetting  the  gen- 
eral nnderstanfflng  and  practice  of  the  com- 
mon law. 

[2, 3]  It  may  be,  as  defendant  contends, 
that  when  he  Indorsed  the  note  the  payee's 
name  had  not  been  written  therein.  Even 
so,  the  party  in  possession  had  the  prima 
facie  right  to  fill  np  the  blanks,  and  although 
not  done  according  to  the  imderBtanding  be- 
tween defendant  and  IThler,  that  would  be 
no  defense  as  to  plaintiff,  who  received  the 
completed  note  In  due  course.  See  section  14 
of  said  act  (3  Stewart's  Purdon,  p.  8208). 
Our  views  accord  with  those  of  the  court  be- 
low, yiz.: 

"We  do  not  see  how  the  defendant  can  es- 
cape liability  to  the  plaintiff  under  the  facts 
disclosed  in  our  case.  He  indorsed  the  note 
for  the  accommodation  of  the  maker.  The 
amount  was  set  out  in  the  note.  Mr.  Uhler 
was  a  prior  tndorser,  and  the  defendant  took 
from  him  indemnity  against  loss  from  such  in- 
dorsement.  If  the  name  of  Uhler  had  been 
written  into  the  note  as  payee,  and  the  instru- 
ment had  then  been  negotiated  to  Johnston, 
the  defendant's  liability  would  have  been  ex- 
actly the  same  as  that  which  it  is  now  sought 
to  enforce.  If  the  defendant  can  now  escape 
payment,  it  follows  that  a  note  cannot  be  safe- 
ly taken  by  the  payee,  under  such  irregular  in- 
dorsements, unless  he  interviews  all  the  prior 
parties  to  the  note  to  ascertain  whether  there 
is  any  secret  understanding  by  any  one  that 
may  affect  his  title.  This  would  destroy  for 
all  practical  purposes  the  liability  which  the 
statute  intends  to  impose  on  the  person  who 
places  his  name  on  the  back  of  a  negotiable 
instrument.  It  would  also  tend  to  interfere 
with  the  policy  of  the  law  which  seeks  to  pro- 
tect the  holder  of  commercial  paper.  E^ven  if 
in  certain  cases  a  payee  is  not  a  holder,  ui 
due  course,  we  are  of  opinion  that  under  the 
facts  before  us  Ur.  Johnston  is  such  holder." 

The  assignments  of  error  are  overruled, 
and  the  Judgment  Is  aflSrmed. 


BROWN  T.  NEW  HAVBW  TAXICAB  CO. 

(Supreme  Court  of  Bnors  of  Oonixetieat.   SWk 
1»,  1919.) 

1.  Nbw.Tbjui.  «»71— SKimra  Asedb— Con- 

fUCTINO   TKSTIMOITT. 

In  an  actios  for  damages  cauiwd  by  collision 
of  two  automobiles  at  a  street  intersection, 
denial  of  new  trial  was  not  error  where  then 
were  irreconcilable  differences  in  the  testimony 
as  to  the  actual  rates  of  speed  and  their  reason- 
ableness and  the  omdoct  ot  the  drivers,  and 
jury  might  reasonably  draw  the  condnsion  that 
it  did. 

2.  Tbiai,      «=»296(3)  —  iNSTBUcnoiis  —  Con- 

8VBTJCTI0N    WITH    OTBXB  INSTBUOTIOKS. 

In  an  action  for  damages  from  collision  of 
two  automobiles  at  a  street  intersection,  in- 
struction that  defendant's  servant  should  have 
been  "unusually  careful"  held,  when  taken  in 
connection  with  statutes  read  to  jury  and  the 
rest  of  the  charge,  not  to  impose  on  defendant  a 
greater  degree  of  care  than  required  by  Pub. 
Acts  1915,  c.  231,  §S  11,  12,  or  more  than  was 
required  of  plaintiff. 

3.  MUNICIPAI.  COBFOBATTONS  9=>706(8)— COL- 
LISION—SPEED — Instbuctions. 

In  action  for  damages  from  collision  of  two 
automobiles  where  rate  of  speed  was  very  much 
in  dispute,  court  did  not  err  in  not  charging 
that  the  rate  of  speed  which  plaintiff  was  travel- 
ing being  at  least  16  miles  an  hour  was  prima 
facie  negligence,  no  sudi  rule  having  been  es- 
tablished within  the  limits  of  the  city. 

4.  AFFBAI.  AI7D    £]BBOB   9=>347(1)— Tdie   yoB 
AppbaI/— Entbt  of  JtrnaMBirr. 

Although  there  was  indorsed  on  motion  to 
set  aside  verdict,  "Denied,  May  29,"  and  ap- 
peal was  not  filed  until  June  10th,  where  there 
was  no  other  evidence  of  date  when  judgment 
was  rendered  than  action  of  clerk  in  notifying 
counsel  on  June  1st,  plea  in  abatonent  based 
on  failure  to  take  appeal  until  more  than  10 
days  after  entry  of  judgment  will  be  overrul- 
ed, since  in  such  case  the  date  of  notification 
will  be  taken  as  the  date  when  the  judge  in- 
formed the  clerk  of  deoision. 

6.  Appeal  Airn  HSbbob  «=>394(1)— Svppu- 
XBRTAL  Appbai/— Bond. 
When  a  valid  appeal  with  bond  has  been 
taken  from  denial  of  motion  to  set  aside  verdict, 
and  a  supplemental  appeal  based  upon  a  find- 
ing is  taken,  the  supplemental  appeal  is  not  sodi 
a  distinct  and  indei>endent  appeal  that  a  bond 
will  be  required,  no  other  bond  than  that  Sled 
in  original  appeal  being  required. 

Appeal  from  City  Court  of  New  Haven. 

Action  by  Theodore  Brown  against  the 
New  Haven  Taxlcab  Company,  In  which  de- 
fendant Interposed  a  counterdalm.  Verdict 
and  judgment  for  plaintiff,  and  defendant 
appeals,  while  plaintiff  files  a  plea  In  abate- 
ment No  error.  Plea  in  abatement  ove^ 
ruled. 

See,  also,  92  Conn.  262, 102  AU.  673. 
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Prentice  W.  Cibafle  and  Albert  MoO.  Ma- 

-V  Z:  thewson,  both  of  New  Haven,  for  appellant 

George  W.  Crawford,  of  New  Haven,  for 

■  '■'■^  appellee.  ' 

:3;.      GAOBSR,  3.    This  action  was  bnmgbt  to 
recover  damages  for  injnries  to  person  and 

■  3>  property  caused  by  the  collision  of  two  auto- 
s:-'   mobiles  at  the  Intersection  of  Ohapel  and 

"•  High  streets,  In  New  Haven.  The  plaintiff 
"  -  -  claimed  the  collision  was  caused  by  the 
:~  negligent  driving  of  the  defendant's  auto- 
\^  mobile.  The  defendant  denied  negligence, 
^  "  claimed  contributory  negligence  by  the  plaln- 

tur,  and  counterdalmed  for  damages  to  his 
"  automobile  due  to  plalntlfTs  negligence.  The 
■-"  plaintiff  recovered  a  verdict,  whidi  the  court 
--  refused  to  set  aside,  and  the  case  comes  to 
--  this  court  upon  defendant's  appeal,  clalm- 
-'  iag  error  by  the  trial  court  In  the  refusal  to 
/     set  aside  the  verdict,  and  sundry  errors  In 

the  charge  to  the  Jury. 
[1]  There  was  no  error  In  refusing  to  set 

■  ■_■    aside  the  verdict    It  appears  that  the  inter* 

section  of  these  two  streets  constitutes  rather 
^.    a  blind  corner.    The  plaintiff  was  drivlns 
r*     on  Chapel  street,  approaching  the  Intersec- 
"       tlon  from  the  west    The  defendant  was  driv- 
ing on  High  street,  approaching  the  inter- 
. '     section  from  the  south.    The  plaintiff's  ^>eed 
was  put  by  different  witnesses  at  from  12 
to  25  miles  per  hour,  and  the  defendant's 
speed  at  from  6  to  25  miles  per  hour.    The 
relative  speeds  Of  the  plaintiff  and  ieteai- 
.     ant,    and   llieii   reasonableness   under  the 
circumstances,   became   vital   Issues  in  the 
case.    There  were  irreconcilable  differences 
in  the  testimony  as  to  the  actual  rates  of 
speed,   and  their  reasonableness  tmder  the 
circumstances,  and  also  the  conduct  of  the 
drivers,  and  these  were  open  questions  of 
fact  for  the  Jury  to  determine.    Under  proper 
Instructions  the  Jury    did  determine  them 
In  favor  of  the  plaintiff,  and  a  careful  read- 
ing of  the  testimony  shows  that  the  Jury 
might    reasonatdy  have  come  to  the  conclu- 
sion it  did. 

[21  The  defendant  complains  of  certain 
portions  of  Qie  charge  to  the  Jury.  It  is 
assigned  for  error  that  tJie  court  charged 
as  follovra,  to  wit: 

'^he  defendant's  servant  knew,  or  oagbt  to 
have  known,  that  Chapel  street  was  a  much 
traveled  highway,  and  that  the  probable  con- 
dition of  traffic  on  said  street  required  a  person 
driving  thereon  from  a  street  such  as  High 
street  to  be  nnusnally  careful,  and  to  operate 
his  automoUle  at'soch  a  tats  of  speed,"  and  to 
have  the  same  under  such  cofBtrol,  that  he  coold 
seasonably  stop  the  same  and  avoid  cdUiaion 
with  other  vehicles  or  pedestrians  traveling  on 
said  highway." 

The  defendant's  objection  to  this  Is  not 
the  assumption  of  fhct  that  Ohai>el  street 
was  much  traveled  as  compared  with  High 
street,  but  that,  In  requiring  of  the  traveler 


on  High  street  to  be  "unusually  careful" 
with  reference  to  speed  and  operation,  it 
Imposed  on  the  defendant  approaching  aa 
High  street  a  greater  degree  of  care  than 
the  statutes  prescribed;  that  it  required  of 
the  defendant  more  care  than  was  required 
of  the  plaintifl,  both  parties  ai)proaditng 
the  same  Intersection.  Did  the  expression 
"unusually  careful"  stand  alone,  it  might  be 
the  subject  of  crlticlam.  But  taking  the 
statutes  which  were  read  to  the  Jury  and  the 
rest  of  the  diarge  together,  the  conrt  did 
not  impose  a  burden  beyond  what  Om  law  re- 
quired. Section  U  of  (diapter  231  of  the 
Public  Acts  of  1916  requires  speed  that  "is 
reasonable  and  proper,  having  regard  to 
the  width,  traffic,  and  use  of  the  highway." 
Section  12:  "Upon  approaching  an  Inter- 
secting highway,  •  •  •  every  person 
operating  a  motor  vehli^  shall  ^U>w  down 
•  •  ♦  when  reasonable  care  requires." 
The  standard  of  care  Is  reasonableness,  and 
this  reasonableness  Is  to  be  determined  in 
view  of  the  conditi<ms.  The  ideal  standard 
which  the  Jury  should  apply  is  the  care  of 
the  ordinarily  prudent  man  under  the  cir- 
cumstances. The  degree,  the  quantitative 
extent,  of  the  care  varies  with  the  cohdi- 
tlona  The  quality  of  reasonableness  re- 
mains unchanged.  Situations  of  unnsual 
danger  require  unusual  care.  Conduct  which 
might  quite  meet  the  standard  of  the  ordi- 
narily prudent  man  in  one  set  of  circum- 
stances might  be  quite  inadequate  in  an- 
other. This  idea  is  emphasized  in  all  cases 
of  negligence.  It  is  explicitly  recognlssed  in 
the  words  of  the  statute,  "having  regard  to 
the  width,  traffic  and  use  of  the  highway." 
Under  the  dbarge  of  the  court  aS  a  whole 
no  more  was  intended,  or  conld  reasonably 
have  been  understood  to  have  been  Intended, 
than  this  recognition  of  the  effect  of  cir- 
cumstances upon  the  quantity  of  care,  if 
we  may  so  express  it,  required  in  the  situa- 
tion before  the  court 
Elsewhere  in  its  charge  the  court  said: 

"If,  because  of  traffic  conditions  on  Cbapd 
street,  there  was  more  danger  of  accidents  from 
collision,  then  the  defendant's  servant  owed  the 
plaintiff,  and  other  persons  traveling  on  Chapel 
street  a  corresponding  degree  of  care  in  driv- 
ing onto  Chapel  street  from  High  street" 

"In  dangerous  situations  ordinary  care  means 
great  care.  The  greater  the  danger  the  greater 
die  care  required.  The  plaintiff  must  not  only 
prove  negligence  on  the  part  of  the  defendant, 
but  he  must  prove  that  the  injury  was  not  caus- 
ed, in  whole  or  in  part  by  bis  own  negligence." 

"Negligence  Is  the  failure  to  use  that  degree 
of  care  with  reference  to  the  interests  of  an- 
other that  the  ordinarily  prudent  careful  man 
would  use  under  the  circumstances  of  the  case." 

We  do  not  tlilnk,  taking  the  charge  as  a 
whole,  that  the  Jury  could  have  been  misled 
by  the  use  of  the  language  "unusually  care- 
fuL"    It  was  but  a  way  of  emphasizing  the 


Digitized  by 


Google 


708 


106  ATf^A^ITIC  RBPORXES 


(Conn. 


elemoit  of  qnantitatlTe  variability  Intro- 
duced into  the  definition  of  net^igence  by 
"drcumstances  of  tbe  case." 

[3]  The  defendant,  for  anotlier  asslgnmait 
of  error,  says  tliat  the  trial  court  erred  In 
not  charging  the  Jury,  as  requested  by  the 
defendant,  that  the  rate  of  speed  which  the 
plaintiff  was  traveling,  being  at  least  15 
miles  an  hour,  was  prima  facie  negligence. 
The  record  does  not  show  any  such  request 
The  request,  if  made,  could  not  have  been 
complied  with,  because  it  assumed  as  un- 
questioned a  speed  of  15  miles  an  hour, 
while  the  record  shows  that  the  rate  of  epeei 
Was  very  nuich  in  dispute.  Furthermore, 
the  defendant  in  its  brief  rather  concedes 
that  no  such  rule  has  be«i  established  with- 
in the  limits  of  the  «lty  of  New  Haven,  and 
we  know  of  none. 

The  remaining  two  grounds  of  error  are, 
in  substance,  that  the  charge  was  partial, 
in  that  the  defendant's  negligence  was  more 
highly  emphasized  than  the  plaintiff's,  and 
BO  an  undue  burden  was  imposed  upon  the 
defendant  The  charge  Is  not  fairly  opm 
to  this  objection.  The  burden  of  proof  was 
properly  placed  upon  the  plaintiff,  and  re- 
peatedly the  jury  were  told  that  the  law  of 
negligence  applies  equally  to  the  plaintiff 
and  the  defendant  While  the  charge  was 
longer  than  need  be,  considering  the  narrow- 
ness of  the  issue,  it  was  quite  fair,  and  the 
defendant  has  no  cause  for  complaint 

[4]  We  come  now  to  the  plea  in  abate- 
ment In  this  court  the  appellee  (plaintlft) 
pleaded  In  abatement  of  the  appeal,  alleg- 
ing three  causes: 

"(1)  Tbe  plaintiff  (appellee)  pleads  in  abate- 
ment to  the  defendant's  appeal  from  the  denial 
of  tbe  defendant's  motion  to  set  aside  the  ver- 
dict because  entry  of  judgment  was  made  on  said 
verdict  on  May  29,  1918,  and  said  appeal  was 
not  filed  until  June  10,  1918,  which  was  more 
than  ten  days  after  the  entry  of  judgment  on 
the  verdict,  and  because  the  time  for  filing  said 
appeal  was  not  extended  by  the  trial  judge." 
.  Tbe  second  reason  of  abatement  was  aban- 
doned upon  argument. 

"(3)  The  plaintiff  (appellee)  pleads  in  abate- 
ment to  the  defendant's  supplemental  appeal  be- 
cause at  tbe  time  of  the  filing  of  said  appeal  tbe 
defendant  gave  no  sufficient  security  to  the 
plaintiff,  by  bond  or  recognizance,  tbat  he  would 
prosecute  said  appeal  to  effect,  and  pay  all  costs 
U  he  failed  so  to  do;  and  because,  as  on  in- 
cident to  sold  appeal,  the  defendant  has  given  no 
such  bond  or  recognizance  except  a  certain  re- 
cognizance entered  into  by  Prentice  W.  Chase  on 
June  10,  191S,  in  the  sum  of  $70,  at  the  time 
of  filing  the  defendant's  alleged  appeal  from 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict, which  appeal  and  recognizance  incident 
thereto  were  null  and  void  and  of  no  effect,  be- 
cause not  taken  within  ten  days  after  the  en- 
try of  the  jud^rmenit  on  the  verdict  and  because 
the  time  for  flUng  such  bond  was  not  extended 
by  the  trial  Judge." 


It  will  be  seen  that  the  firvt  ground  of 
abatement  rdates  to  the  appeal  from  the 
denial  of  the  motion  to  set  aride  Hie  v«dict, 
and  the  third  to  the  supplemental  appeal. 
The  issues  of  fact  upon  tbe  plea  were  closed 
by  reply  and  demurrer.  E'rom  the  reply  to 
the  first  ground  of  abatement  alleging,  It 
appears  that  the  verdict  was  rendered  May 
22,  1918;  that  the  moti<Mi  to  set  aside  was 
filed  May  28,  1918;  that  there  is  Indorsed  oa 
this  motion,  "Motion  denied.  May  29,  1918, 
Caplan,  J.";  that  on  June  1,  1918,  the  defend- 
ant received  from  the  clerk  notice  of  sncb 
denial;  and  tbat  on  Jane  10,  1918,  the  de- 
fendant filed  his  appeal  from  this  deci^lon 
under  section  805  of  the  Oenerol  Statutes 
as  amr^ided  by  section  3  of  chapter  225  of 
the  PubUc  Acts  of  1915  (section  5S40,  Bev. 
1918).  This  reply  was  demurred  to  on  tbe 
ground  that  It  showed  that  the  appeal  had 
not  been  taken  within  10  days  from  the  entry 
of  judgment  on  the  verdict  There  Is  no 
record  of  when  the  Judge's  decision  on  the 
motion  was  filed  in  court  It  nowhere  ap- 
pears when  the  decision  on  the  motion  to 
set  aside  the  verdict  was  filed.  The  date 
placed  by  the  Judge  upon  a  paper  Is  by  no 
means  determinative  of  the  date  when  the 
paper  is  handed  to  the  clerk,  or  when,  if  at 
all,  the  ruling  contained  is  announced  in 
open  court  In  practice  such  ruling  is  not 
ordinarily  announced  in  any  other  way  than 
by  delivery  of  the  writing  to  tbe  clerk.  When 
so  delivered  to  the  clerk  or  announced  In 
court  tbe  judgment  is  rendered.  "A  Judg- 
moit  Is  in  fact  rendered  whenever  the  trial 
Judge  officially  announces  his  decision  In 
open  court  or  out  of  court  signifies  to  the 
clerk  in  his  official  capacity  and  for  his 
official  guidance — whether  orally  or  by  writ- 
ten memorandum — the  sentence  of  the  law 
pronounced  by  him  in  any  cause.  Ttiis  pro- 
nouncement of  the  court  it  is  incumbent 
upon  the  derk  to  forthwith  enter."  Gold- 
reyer  v.  Cronan,  76  Coim.  113.  55  AtL  594; 
Bulkdey's  Appeal,  76  Conn.  457,  67  AtL  112; 
Hull  V.  Thorns,  82  Cotm.  386,  73  AtL  793; 
Brown  v.  (%ay,  88  Conn.  146,  89  AtL  1123. 
Where  there  Is  no  other  evidence  of  the  date 
when  judgment  is  rendered  than  the  action 
of  the  clerk  in  notifying  counsel,  as  in  thli 
case,  it  will  be  presumed  tbat  the  clerk 
acted  promptly,  and  the  date  of  the  notl- 
flcation  will  be  taken  to  be  the  date  when 
the  Judge  informed  the  clerk  of  his  deci- 
sion. The  demurrer  to  the  reply  to  the  first 
ground  of  abatement  is  overruled. 

[S]  The  third  ground  of  abatement  Is 
demurred  to  becanse,  in  aubstance.  It  aiq)ean 
that  a  proper  bond  was  filed  when,  as  allei^ 
In  the  plea,  a  bond  of  $70  was  filed  at  the 
time  of  filing  the  appeal  from  the  refusal  of 
the  court  to  set  aalde  the  verdict  The 
ground  of  abatement  may  be  based  upon  tbe 
idea,  aa  alleged  in  the  plea,  that  the  appeal 


Digitized  by 


Google 


Oozm.) 


MSODONALB  ▼.  HDGK> 


709 


from  the  denial  of  th«  luotion  to  set  aside 
the  verdict  being  void,  tbe  bood  tlten  given 
was  void,  and  therefore,  the  giving  of  that 
bond  oo«]ld  not  relate  over  to  Qie  supple- 
mental appeal.  This  construction  is  sotti- 
dently  answeced  by  the  ruling  just  made 
that  the  original  appeal  was  properly  and 
validly  taken.  G?he  other  view  that  may 
be  taken  vrlth  reference  to  the  filing  ot  a 
bond  may  be  intended  to  raise  the  point  that 
in  such  case  a  bond  must  be  filed  in  connec- 
tion with  the  supplemental  appeal  In  any 
event.  The  auppliementai  api>eal,  based 
upon  alleged  errors  in  the  charge,  is  dated 
September  10,  191&,  alter  the  completion  of 
the  finding  upon  -which  it  is  based.  This 
appeal  Is  described  aa  added  to  the  appeal 
already  taken  ttom  the  denial  of  the  motion 
to  set  aside  the  verdict  The  question  is 
whethor,  vhen  a  valid  appeal  with  bond  has 
been  taken  fma  Che  denial  of  the  motion  to 
set  aside  a  verdict,  and  a  supplemental  ap- 
peal based  upon  a  finding  is.  taketo,  this  sup- 
plemental appeal  Is  sndi  a  distinct  and  in- 
dep«ident  appeal  that  a  bond  will  be  required 
as  though  the  first  a];^)eal  had  sot  been  taken. 
No  otbex  obdectlom  being  raised  than  the 
lack  of  a  farther  bond,  the  objection  Is 
disposed  of  In  the  note  to  Mercer  Electric 
Mfg.  Co.  V.  Connecticat  EDectilc  Mfg.  Co., 
87  Oonn.  689,  89  Atl.  912,  where  it  is  sUted 
that  In  such  case  "no  bood  other  than  that 
filed  on  the  original  appeal  is  required." 
See,  also.  Palmer  v.  Frost.  86  Conn.  100,  84 
Atl.  2T7.  It  appears  from  the  superior  court 
records  In  the  latter  case  that  sndwtan- 
tially  the  same  course  In  consolidated  ap- 
peals was  taken  as  has  been  taken  In  the 
present  case. 

The  demurrer  to  the  third  paragraph  of 
the  plea  In  abatement  Is  sustained.  See^ 
also,  Stillman  v.  Thompson,  80  Conn.  195, 
65  Ati.  528. 

There  la  no  error.  Tb£  plea  In  abatement 
is  overruled. 

In  this  opinion  the  other  Judges  concurred. 


McDonald  v.  HUOO,  sheriff. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  4,  1919.) 

1.  CoxTRTS  <g=928— JcmsDionoN— Waivkb. 

Jurisdiction  cannot  be  conferred  by  agree- 
ment, acquiescence,  consent,  «r  waiver. 

2.  Habeas  Corpts  ®=>84— Demubreb  to.Aw- 
SWEB — Mattebs  Aduitted. 

Demurrer  to  answer  to  return  to  writ  of 
babeas  corpus  admits  the  allegation  of  the  an- 
swer, showing  that  the  court  had  no  Jurisdic- 
tion of  the  prosecution,  as  against  coatention 
that  the  jury  on  the  prosecution  passed  on  the 
place  of  th«  oCenss  and  the  residence  of  de- 
fendant, governing  such  question. 


3.  CxuaNAb  Law  <S=>2eO(13)  —  JuaisDionon 
—Appeal— New  Infobmultion. 
The  district  court  on  appeal  from  convic- 
tion in  the  city  court  of  W.,  of  an  offense  of 
which  the  city  court  did  not  have  jurisdiction 
because  committed  outside  thereof,  in  N.,  did 
not,  on  a  new  information  there  filed,  under 
Oen.  Bt  1^18,  {  6001,  for  the  same  offense, 
have  jurisdiction,  though  it  had  juiisdietion  of 
offenses  committed  in  N. 

Appeal  from  Superior  Court,  New  Haven 
County ;  William  S.  Case,  Judge. 

Habeas  corpus  by  Michael  McDonald 
against  Philip  Hugo,  Sheriff.  From  a  Judg- 
ment discharging  petitioner  from  further 
custody,  respondent  appeals.    No  error. 

Edward  B.  Beiley,  of  Waterbury,  for  ap- 
pellant 

(SaytOD  Ia  Klein,  of  Waterbury,  for  appel- 
lea 

WHEELSIR,  J.  The  record  consists  of  the 
appUcation  of  Michael  McDonald  tot  a  writ 
of  habeas  oorpoa,  the  writ  therein,  the  re- 
spondent's return  thereto,  the  answer  to  the 
return,  and  the  respondent's  demurrer,  the 
ruling  thereon  overruling  the  demurrer,  and 
the  Judgment  rendered,  discharging  the  peti- 
tioner from  further  custody  upon  the  failure 
of  the  respondent  to  plead  over. 

The  admissions  of  th«  demurrer  established 
for  this  case  these  tacts :  The  petitioner,  Mi- 
chael McDonald,  had  beem  continuously  for 
over  20  yean  a  resident  of  Naugatuck,  had 
never  been  a  resident  of  or  physically  present 
In  the  dty  of  Waterbury.  McDonald's  wife 
and  child  lived  in  Naugatuck  until  January, 
1917,  when  they  removed  to  Waterbury.  Mc- 
Donald was  arrested  in  Naugatuck,  and 
brought  before  the  dty  court  of  Waterbury 
charged  with  nonsupport  of  his  wife  and 
child.  To  this  charge  be  pleaded,  "Not 
guilty."  He  was  found,  "Guilty,"  and  took 
an  appeal  from  the  judgment  of  the  dty 
court  to  the  district  court  of  Waterbury.  The 
prosecuting  attorney  of  the  district  court  did 
not  file  an  original  information  charging  non- 
support,  but  did  file  a  new  information  In 
that  court  charging  ncoisupport  in  the  dty  of 
Waterbury,  and  alleging  that  McDonald  was 
a  resident  of  the  city  of  Waterbury  when  In 
fact  he  was  a  resident  of  Naugatuck  and 
never  had  been  a  resident  of  or  domiciled  in 
the  dty  of  Waterbury.  To  the  new  Informa- 
tion McDonald  pleaded,  "Not  guilty"  and 
was  found,  "Guilty."  He  thereupon  In  due 
season  filed  a  motion  in  arrest  of  judgment, 
which  the  court  denied,  and  rendered  judg- 
ment that  he  pa.j  "$8  a  week  for  1  year,  under 
bond  of  $oOO,  to  furnish  support  for  his  wife 
and  child,  or  in  lieu  thereof  imprisonment  in 
the  New  Haven  county,  jail  for  the  term  of 
six  months,  and  to  pay  the  costs  of  this  pros- 
ecution, taxed  at  $31.89,  and  stand  commit- 
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ted  rmtU  Judgment  Is  compiled  with."  Upon 
this  Judgment  a  mittimus  was  issued,  and 
thereunder  McDonald  was  committed  to  the 
New  Haven  county  Jail,  and  while  there  con- 
fined he  prayed  out  this  writ  of  habeas  cor- 
pus. 

The  city  of  Waterbory  and  the  borough 
of  Naugatuck  are  both  within  the  Judicial 
district  of  the  district  of  Waterbury.  The 
appeal  was  properly  taken  from  the  city 
court  of  Waterbury  to  the  district  court  of 
Waterbury.  nie  temporary  at>ode  of  Mrs. 
McDonald  in  Waterbury  did  not  gire  the  dty 
court  of  Waterbury  Jurisdiction  over  the  of- 
fense of  nonsivport,  if  such  was  committed 
by  MdDonald.  Since  McDonald  resided  and 
was  domiciled  in  Naugatuck,  the  residence 
of  Ills  wife  followed  that  of  her  husband.  So 
far  as  appears,  McDonald  neither  compelled, 
persuaded,  nor  permitted  his  wife  to  reside 
in  Waterbury.  It  was  his  duty,  upon  the 
facts  of  record,  to  support  bis  wife  at  Nauga- 
tuck, his  own  place  of  residence,  and  not 
elsewhere,  and  If  he  f&Ued  or  refused  to  do 
this  without  Justifiable  cause,  he  was  guilty 
of  the  offense  of  nonsupport  at  his  place  of' 
residence  and  not  elsewhere.  Were  this  not 
so,  a  husband  might  l>e  prosecuted  for  non- 
support  in  any  town  or  city  of  the  state  bis 
wife  dianced  to  be  in.  The  Jurisdiction  of 
the  city  court  of  Waterbury  is  limited  to 
offenses  committed  within  its  Jurisdiction, 
and  the  borough  court  of  Naugatuck  has  ex- 
clusive Jurisdiction  of  the  crime  of  nonsup- 
port committed  within  its  Jurisdiction.  Since 
McDonald  resided  tn  Naugatuck,  and  did 
not  coerce,  persuade,  or  permit  his  wife  to  go 
to  Waterbury,  he  could  commit  the  offense 
of  nonsupport  in  no  place  other  than  Nauga- 
tuck. State  V.  Justus,  86  Minn.  114,  88  N. 
W.  415.  The  dty  court  of  Waterbury  was 
without  Jurisdiction  of  the  offense  of  non- 
support  committed  by  McDonald  in  Nauga- 
tuck. The  borough  court  of  Naugatuck  had 
exclusive  Jurisdiction  of  such  offense. 

The  respondent  does  not  attempt  in  argu- 
ment to  sustain  the  Jurisdiction  of  the  dty 
court  of  Waterbury  over  this  offense.  But  he 
Insists:  (1)  That  McDonald,  having  gone  to 
trial  upon  a  plea  of  "Not  guilty"  to  the  new 
Information,  had  waived  any  Irnegnilarities  in 
the  description  of  his  residence  and  of  the 
place  of  the  offense;  (2)  that  the  Jury  had 
passed  upon  the  question  of  the  place  of  the 
offense  and  of  McDonald's  residence,  and  the 
sufficiency  of  the  evidence  of  these  facts  was 
not  reviewable  by  writ  of  habeas  corpus ;  (3) 
that  the  Judgment  of  the  district  court  was 
based  upon  a  new  information  filed  by  virtue 
of  General  Statutes,  {  6602,  and  hence  the 
Jmrlsdlction  of  the  district  court  was  not  de- 
pendent upon  that  of  the  city  court  of  Water- 
bury, but  upon  its  own  Jurisdiction  of  the 
offense  which  was  complete. 

[1]  The  first  point  Is  suffldently  answered 
by  pointing  out  that  Jurisdiction  cannot  be 


conferred  by  agreemmt,  acquiescenoe,  con- 
sent, or  waiver.  New  Miiford  Water  Co.  v. 
Watson  et  aL,  75  Conn.  237,  253,  52  Aa.  917, 
53  Atl.  57;  Savings  Bank  of  Danbury  x. 
Downs,  74  Conn.  S7,  89,  49  Atl.  913 :  Chipman 
V.  City  of  Waterbury,  60  Conn.  496,  497,  22 
AtL  280. 

[2]  The  second  point  that  the  Jury  have 
already  passed  upon  the  place  of  the  offense 
and  the  residence  of  McDonald  and  the  Buffi- 
dency  of  the  evidence  is  not  reviewable  by 
writ  of  habeas  corpus,  overUxdcs  the  ad- 
missions of  the  demurrer  that  McDonald  re- 
sided in  Naugatuck,  and  the  offense,  if  any, 
occurred  there  and  not  tn  Waterbury,  and 
hence  the  Judgment  of  the  district  coort 
iMsed  as  it  necessarily  was  upon  an  offense 
committed  in  Waterbury,  although  the  of- 
fense was  committed  in  Nangatuck,  was  oat- 
side  its  Jurisdicticm,  a  condition  iwoperly  de- 
terminable upon  a  writ  of  hat>eas  corpus. 

[S]  The  third  point  rests  upon  a  mistaken 
understanding  of  the  record.  The  prosecut- 
ing attorney  of  the  district  court  did  not 
file  an  original  Informatlan  under  General 
Statutes,  i  6602.  He  did  file  a  new  informa- 
tion under  section  6601,  charging  the  same 
offense  as  that  prosecuted  in  the  lower  court 
When  the  case  was  duly  appealed  to  the 
district  court  from  the  dty  court  of  Water- 
bury, the  prosecuting  attorney  of  the  district 
court  had  four  courses  open  to  him:  He 
might  try  the  cause  upon  the  original  com- 
plaint filed  in  the  lower  court;  he  might 
amend  that  complaint;  he  might  file  a  new 
information  for  the  same  offense  prosecuted 
in  the  lower  court,  or  any  other  offense 
which  would  have  been  within  the  Jurisdic- 
tion of  such  lower  court  (General  Statutes, 
{  6601);  he  might  file  an  original  Infomia- 
tion  for  any  offenses  occnrrlng  within  the 
territory  within  which  said  court  had  final 
Jurisdiction,  and  the  court,  by  the  issuance 
of  a  warrant  thereon  and  the  arrest  of  the 
accused  upon  the  warrant,  might  acquire 
Jurisdiction  of  his  person  and  die  cause. 
(General  Statutes,  |  6602).  State  v.  Hall,  36 
Conn.  101,  192,  84  AtL  023.  The  prosecutor 
chose  the  course  which  permitted  him  to 
file  an  Informatlan  in  new  form,  but  charg- 
ing the  same  offense  as  charged  in  the  dty 
court  Since  the  dty  court  of  Waterbury 
had  no  Jurisdiction  of  the  offense  of  nonsup- 
port committed  in  Naugatuck,  tlie  district 
court,  on  aiipeal  on  a  new  Information  for 
the  same  offense,  would  have  none.  For  the 
case  Xa  the  district  court  is  precisely  the  case 
in  the  dty  court,  and  affected  by  the  same 
Jurisdictional  defect  as  the  case  when  before 
the  dty  court  The  fact  that  the  district 
court  hag  a  broader  territorial  Jurlsdictloo 
than  the  lower  court  and  embraces  the  of- 
fense of  nonsupport  committed  in  Naugatncfc 
does  not  affect  its  relatttm  to  the  case— It 
remains  the  case  of  the  lower  court 

Whether  a  similar  Informa^on,  U  filed  as 
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an  original  iBfbmuitlOD  to  tbe  dlfltrlet  ootift, 
whldi  bad  Jurisdiction  of  tbe  offense  wbetber 
committed  In  Nangatack  or  Watetbuiy. 
wonld  have  sncrtatned  a  Judgment  against 
attack  by  writ  of  habeas  corpus  we  need  not 
Imiulre.  Tbe  Information  before  ns  was  not 
filed  as  each  original  information. 

Since  tbe  Information  diarged  MciDonald 
with  nansupport  In  the  city  of  Waterbnry,  as 
soon  as  It  appeared  that  McDonald  was  a 
resident  of  Nangatack,  and  that  the  oftense, 
If  committed  anywhere,  was  committed  In 
Nangatack,  McDonald  was  entitled  to  an  ao- 
qnlttal  opon  the  new  Information,  and  the 
judgment  of  discharge  was  properly  rendered. 

Other  qnestknis  raised  by  tbe  demnrrer 
need  not  be  considered,  since  that  of  Joris- 
dlctlon  Is  all-embracliig. 

There  is  no  error. 

Tbe  other  badges  concnrred. 


VIVIEN  ▼,  OOBBIN. 

(tinperior  Court  of  Delaware.    SasBez;    SU>.  7, 
191».) 

1.  PLEADine  «s>214<2)— AbMissions  bt  Db- 

VtTBBEB. 

A  demurrer  admits  material  rdevant  facts 
weQ  pleaded. 

2.  PiMtmiXB    «S9205(2>— DnnnoBB— Maxtkb 

OuifllDB  Pua^DINQ. 

In  action  for  breadi  of  covenant  of  war- 
ranty in  a  deed  reciting  that  it  was  given  in 
lieu  of  a  lost  deed,  a  general  demnrrer  does  not 
raise  the  question  as  to  whether  defendant  was 
liable  on  Uie  covenant  of  a  deed  executed  after 
he  had  parted  with  tbe  title  by  a  former  lost 
deed,  and  after  he  had  delivered  possession  of 
the  land  conveyed  to  the  grantee,  as  such  con- 
tention presented  matter  not  pleaded. 

Action  by  Abraham  Vivien  against  Wil- 
liam A  Corbln.  Defendant  appeared  and 
filed  a  general  demurrer.  Demurrer  over- 
ruled. 

BOXCE,  J.,  sitting. 

Frank  M.  Joobb,  ot  Georsetown,  for  plain- 
tlfl. 

Bobert  G.  Houston,  of  Oeofgetown,  for  de- 
fendant. 

Action  begnn  by  fraeign  attachment  by 
Abraham  M.  Vivien  against  William  A. 
Oorbln.  Plaintiff  filed  declaration  In  cove- 
nant for  breach  of  warranty  of  title  to  real 
estatfe 

It  was  alleged  in  the  declaration  that  bere- 
totore,  to  wit,  on  the  20th  day  of  September, 
A  D.  1909,  tbe  said  WllUam  A.  Corbln  by 
his  certain  deed  of  bargain  and  sale,  etc.,  did, 
in  consideration  of,  etc.,   grant,  eta,  unto 


the  said  plaliitlif ,  Us  heirs  aad  aaaiffis  for- 
ever, a  certain  tract,  etc. 

The  warranty  in  said  deed  was  averred  as 
follows: 

And  tbe  said  defendant,  by  tbe  said  deed, 
for  himself  and  his  heirs,  did  covenant  witii  the 
said  plaintiff,  bis  heirs  and  assigns,  tiiat  tbe 
said  defendant  and  his  heirs  would  warrant  and 
forever  defend  tbe  tltfe  to  tbe  said  tract  *  *  * 
unto  the  said  plaintiff,  his  heirs  and  assigns, 
against  him,  the  said  defendant,  his  heirs,  and 
against  all  and  every  other  person  or  persons 
whomsoever  lawfnlly  claiming  or  to  claim  the 
same,  or  any  part  thereof.    •    •    • 

Tlie  breach  of  covenant  was  averred  in 
terms  as  broad  as  tbe  warranty.  In  this: 

That  at  the  time  of  making  the  said  deed  a 
certain  Hattie  H.  Gannon  was  entitled  in  fee 
simple  to  the  whole  of  the  said  tract  of  land  in 
said  deed  described,  by  a  good  titie  older  and 
better  than  the  title  of  tbe  said  defendant,  and 
that  in  consequence  and  by  reason  thereof,  the 
said  plaintiS  bath  been  disturbed  in  and  evict- 
ed from  the  possession  and  enjoyment  of  the 
whole  of  the  said  tract.    *    *    *  / 

No  question  was  raised  as  to  the  snfll- 
dency  of  tbe  declaration  on  its  f&ce.  The 
objection  made  was  that  tbe  action  was  for 
a  breadi  of  covenant  of  tbe  warranty  con- 
tained In  a  second  deed  from  the  defendant 
to  tbe  plalntUT  for  the  same  lands,  after 
the  plaintiff  had  entered  lnt»  poaaesalcm 
tbereoC,  and  after  dlacovering  that  the  first 
deed  between  tbe  parties  therefor,  duly  exe- 
cuted and  delivered,  had  beoi  lost  And  it 
was  argued  that  the  plaintiff  could  not  main- 
tain an  action  for  a  breach  of  the  warranty 
contained  in  the  second  deed;  for  the  reason 
that  the  defendant  had  divested  himself  of 
all  title  In  and  to  the  said  lands  t^  bis  first 
deed  to  the  plaintiff,  and  that  at  the  time 
of  making  the  second  deed  there  was  no  In- 
terest in  tbe  defendant  in  said  lands  neces- 
sary to  support  tbe  covenant  of  warranty  In 
said  deed. 

It  was  admitted  that  the  only  deed  which 
the  plaintiff  has  for  said  lands  has  in- 
dorsed thereon,  below  the  names  of  tbe  wit- 
nesses and  the  grantor  and  above  tbe  certifi- 
cate of  acknowledgment,  these  words: 

"This  deed  was  given  bi  lieu  of  one  lost  or 
misplaced,  dated  December  28, 1007." 

Bnt  It  was  claimed  that  tbe  question  raised 
cannot  be  reached  by  demnrrer. 

BOTCH,  J.,  delivering  tbe  opinion: 
[1, 2]  The  defendant  has  filed  a  general 
denmrrer  to  the  one  count  In  the  declara- 
tion. A  demurrer  admits  material,  relevant 
facts  well  pleaded.  Bowbottaam  v.  Pearce, 
5  Houst.  139.  A  general  demurrer  is  directed 
to  tbe  substance  of  tbe  facts  stated  in  the 
pleading;  that  is,  to  their  sufficiency  in  law. 
So  that  the  Issne  raised  here  is  confined  to 
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the  legal  raffidency  of  the  tacts  alleged  In 
the  declaration.  From  anytbliig  appearing 
on  the  ftioe  o£  the  dedaratlon,  the  plaintiff 
has  averred  facta  sufficient  to  support  bis 
cause  of  action.  The  objection  made  in- 
volves matter  aliunde  the  pleading,  and  it 
cannot  be  determined  at  this  stage  without, 
at  least,  the  consent  of  the  parties. 
The  demurrer  is  overrnled. 


STATE  V.  McCLURB. 

(Court  of  General  Sessions  of  Delaware.    Kew 
Castle.    Jan.  7,  1919.) 

1.  WAB  H>.j1    LgGIBLATIYB  PoWEB  OF  STATE. 

The  several  states  have  power  to  enact  leg- 
islation to  aid  the  federal  government  while  it 
is  at  war  with  a  foreign  country;  such  pow- 
er not  being  denied,  either  expreedy  or  by  im- 
plication, by  OonBt.  U.  S.  art  1,  §  8,  or  other 
constitutional  provisions. 

2.  OONSTITtlTiaHAI'  1<AW    ^=383(2)— iNVOtTTN- 
TABT  SXBVJTIJDE— Was   MBABXJimS. 

Council  of  Defense  Law,  {{  4,  6,  requiring 
men  between  ages  of  18  and  65  to  be  engaged  in 
some  lawful  or  useful  occupation,  is  not,  in  view 
of  its  character  as  a  war  measure  in  stimulating 
production  of  food  and  war  supplies,  and  its  ob- 
ject to  preserve  order,  as  expressed  in  section  1, 
violative  of  Const.  U.  8.  art.  13,  H  1,  2,  pro- 
hibiting involuntary  servitude,  except  as  punish- 
ment for  crime^  or  article  -14,.  |  1. 

Charles  T.  McClare  was  indicted  few  the 
violation  of  the  Council  of  Defense  Law,  {§ 
4,  5.  On  motion  to  quash  indictment  De- 
nied. 

BIOB  and  HEISBL,  J3.,  sitting. 

P.  Warren  Green,  Deputy  Atty.  Gen.,  for 
the  State. 

Levin  Irving  Handy,  of  Wilmington,  for 
defendant 

Charles  T.  McOiure  was  indicted  In  sub- 
stsnce  as  follows: 

"That  he  unlawfuBy  did  refuse  to  obey  an 
order  of  the  State  Council  of  Defense,  he,  the 
said  defendant  then  and  there  being  between 
the  agos  of  eighteen  and  fifty-five  years  and 
not  being  employed  in  a  useful  and  lawful  oc- 
cupation; and  the  said  Charles  T.  McClure 
heretofore  having  been  assigned  by  the  said 
State  Council  of  Defense  to  employment  deter- 
mined by  the  said  State  Council  of  Defense, 
against  the  form  of  an  act  of  the  General  As- 
sembly," etc. 

Mr.  Handy  filed  a  motion  to  gnasta  the 
above  indictment  on  the  ground  that  said 
statute  under  which  the  accused  was  Indicted 
is  contrary  to  the  Constitution  of  the  United 
States,  article  13  and  article  14,  being  In 
the  nature  of  involuntary  servitude.  The 
statute  In  question  provides  that  every  male 


citizen  between  the  agea  of  18  and-BB  riiall 
be  engaged  in  some  lawful  and  useful  occupa- 
tion, and.  If  not  so  oigaged,  then  the  State 
Council  of  Deffflise  shall  aaeign  blm  to  such 
work  as  the  council  sees  fit  and  at  sodi 
wages  as  the  employer  and  council  may  agree 
to,  and,  being  so  onployed,  let  out  or  hired, 
he  must  do  the  work,  and  render  the  service 
whldi  has  been  arranged  by  the  State  Coun- 
cil of  Defense,  without  any  voluntary  ar- 
rangement on  his  part  at  all,  otherwise  he 
becomes  liable  to  indictment  and,  if  convict- 
ed, to  the  penalties  inovided  by  the  statute. 

Mr.  Handy  cited  in  support  of  his  motioa 
the  following  authorities:  JoseiA  Tliompgon, 
Petitioner,  v.  J.  T.  Bnntoo,  117  Ma  83,  22  S. 
W.  8(^,  20  U  R.  A.  402,  38  Am.  St  Rep.  639; 
Stone  v.  City  of  Paducah,  120  Ky.  322,  86  S. 
W.  631:  In  re  Chung  B^t  et  aL  (D.  C.)  96 
Fed.  202;  Robertson  v.  Baldwin,  165  D.  S. 
275,  17  Sup.  Ct  326,  41  L.  Ed.  716;  Civil 
Rights  Cases,  109  U.  S.  3,  20.  3  Supi  Ct  18, 
27  L.  Ed.  S35;  Slaughter  House  Cases,  83 
U.  S.  (16  Wall.)  36,  21  L.  Ed.  394;  Clark's 
Case,  1  Bladif.  (Ind.)  122,  12  Am.  Dec.  213; 
Pavesich  v.  New  England  Life  Insurance  Co, 
122  Oa.  190,  50  S.  B.  68,  69  L.  R.  A.  101,  106 
Am.  St  Rep.  104,  2  Ann.  Cas.  561. 

P.  Warren  Green,  Deputy  Attorney  Gener- 
al, replied,  contending  that  the  fourth  and 
fifth  sections  of  the  Council  of  Defense  Act 
under  which  the  indictment  is  drawn  are  con- 
stitutional; that  there  is  nothing  new  in 
those  sections  but  that  such  proTlslons  had 
existed  from  the  common  law  down  to  the 
present  time.    4  Blackstone,  *ie0. 

Authorities  for  the  State. 

Idleness  has  alwajrs  been  prohibited  and 
punishable,     4  Blackstone,   *Wd. 

Idleness  Is  also  prohibited  by  the  laws  of 
the  state  of  Delaware,  and  Is  punishable 
with  imprisonment    Rev.  Code,  ${  3535,  3511. 

The  section  of  the  State  Council  of  Defense 
Law,  requiring  every  male  between  the  ages 
of  18  and  55  to  be  engaged  in  a  useful  or 
lawful  occupation  and  prescribing  a  penalty 
for  the  violation  thereof,  is  not  in  conflict 
with  the  Thirteenth  Amendment,  prohibit- 
ing involuntary  servitude.  Selective  Draft 
Law  Cases,  245  U.  S.  366,  at  page  373,  38 
Sup.  Ct  160,  62  L.  Bd.  840,  L.  R.  A.  1918C, 
361,  Ann.  Cas.  1918B,  856 ;  United  States  v. 
Stephens  (D.  C.)  245  Fed.  956,  at  page  964: 
Angelus  V.  Sullivan,  246  Fed.  64,  at  page  59, 
158  C.  C.  A.  280 ;  United  States  v.  Bell  (D. 
C.)  248  Fed.  902;  Butter  v.  Perry,  240  U.  8. 
328,  36  Sup.  Ot  258,  eo  U  Bd.  672 ;  Claudius 
V.  Davie,  175  Gal.  208,  166  Pac.  689;  CivU 
Rights  Cases,  109  U.  S.  3,  20,  23,  3  Sup.  Ct 
18,  27  L.  Bd.  835;  ayatt  T.  U.  8.,  107  0.  8. 
207,  at  page  216,  25  Sup.  Ct  429,  40  liu  Ed 
726;  Peonage  Cases  (D.  C.)  123  Fed.  071,  at 
page  681. 
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P£lR  OUBIAH.  Tbe  defendant  was  laOixt- 
ed  under  wbat  is  known  aa  tbe  "CdtuicU  of 
Defense  Law  of  Delaware,"  aKwoved  by  the 
Governor  April  8,  1918.  Sections  4  and  5 
of  tbe  act  are  as  follows: 

"Sec.  4.  It  shall  be  tiie  duty  of  eveiy  male 
resident  of  this  state  between  the  ages  of  eight- 
een and  fifty-five  jears,  who  shall  not  be  in 
the  national  army  or  a  public  officer,  to  be  em- 
ployed in  a  useful  or  lawful  occupation  dar- 
ing the  said  period,  and  every  such  person  who 
shall  not  be  so  employed  shall  be  subject  to  be 
assigned  by  the  said  council  to  such  employ- 
ment as  the  said  couodl  shall  from  time  to  time 
determine  and  at  such  compensation  to  be  paid 
by  the  employer  as  the  said  council  and  employ- 
er shall  agree  to  be  reasonable  and  proper:  Pro- 
vided, that  tbe  proriaionB  of  this  act  shall  not 
applj  to  persons  temporarily  unemployed  by 
reason  of  differences  with  their  emplosrars,  nor 
to  bona  fide  students  during  tbe  school  term,  nor 
to  persons  fitting  themselves  to  engage  in  trade 
or  industrial  pursuits. 

"Sec  5.  Any  resident  of  this  state  who  sball 
refuse  to  obey  or  shall  fail  to  ccHnply  with  any 
order  of  the  said  council  relating  to  any  of  the 
provisions  of  this  act  shall  be  guilty  of  a  mis- 
demeanor, and  npon  conviction  thereof  tihall  be 
fined  not  more  than  <three  hhndted  dollars,  or 
imprisoned  not  exceeding  three  months,  or  hot^ 
at  tbe  discretion  of  the  court:  Provided  IJiat 
all  prosecutions  under  the  provisions  of  this 
act  shall  be  in  the  nature  of  an  appeal,  in  which 
any  matters  which  could  have  been  urged  by 
the  defendant  against  the  issuance  of  said  or-' 
der  by  the  State  Council  of  Defense  may  be 
used  as  a  defense  in  said  prosecution,  the  right 
of  waiver  of  hearing  and  to  bail  being  preserved 
in  all  cases,  and  all  mieb  proaacotians  shall  be 
handled  expeditiously  by  lite  proescnting  officers 
and  the  court." 

Upon  a  motion  to  qnash  tbe  indictment  be 
contends  that  said  act  is  in  violation  of  altl- 
cie  13  and  section  1  of  article  14  of  the  Con- 
stitution of  the  United  States. 

Article  13  proyides: 

"Section  1.  Neither  slavery  nor  Involuntary 
servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States, 
or  any  place  subject  to  their  jnrisdictiob. 

"Sec.  2.  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation." 

Section  1  of  article  14  provides: 

"All  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  eitisens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  deny  to  any  person  within 
its  jurisdiction  tbe  equal  protection  of  the  laws." 

Tbe  objects  to  be  attained  1^  the  Council 
of  Defense  Act  w«re  to  provide  effective 
means  of  defense,  to  preserve  order  within 
tbe  state,  to  insure  the  maximum  ontput  of 
ajgrlcultui  al   and   industrial    jntxlnctB,    and 


the  maintenance  of  vital  mterprlaes  during 
tbe  petrlod  of  tbe  war  in  which  the  United 
States  was  then  engaged.  In  order  to  assist 
in  attaining  these  objects  the  act  inter  alia 
provided  that: 

"It  shall  be  the  duty  of  every  male  resident 
of  this  state  between  tJie  ages  of  eighteen  and 
fifty-fire  years  who  AaU  not  be  in  the  nstional 
army  or  a  public  officer,  to  be  employed  in  a 
useful  or  lawful  occupation  during  said  period" 
(the  war). 

And  if  be  was  not  so  employed,  the  Coun- 
cil of  Defense  created  by  the  act  was  given 
antborlty  to  assign  blm  to  employment  and 
fix  bis  compensation,  which  shall  be  reason- 
able and  proper.  Any  such  resident  refusing 
to  comply  with  tbe  orders  of  the  Council  of 
Defense  in  that  respect  Is  guilty  of  a  mis- 
demeanor, and  upon  conviction,  subject  to 
be  fined  not  more  than  $300,  or  iinprisoned 
not  exceeding  three  months,  or  both  In  tbe 
discretion  of  tbe  court 

Defendant's  main  contention  is  that  such 
procedure  Is  nothing  less  than  Involuntary 
servitude  and  therefore  contrary  to  article 
13  of  the  United  States  C5onstltutlon  and  cites 
several  cases  In  support  of  bis  contention. 
We  shall  not  undertake  a  review  of  these 
cases  furtbcr  than  to  say  that  the  several 
acts  of  the  Legislatures  therein  reviewed 
were  not  enacted  to  meet  tbe  necessities  of 
actual  warfare  between  this  country  and  for- 
eign countries.  Nor  do  we  consider  It  neces- 
sary or  Important  to  determine  what  In  times 
of  peace  may  or  may  not  constitute  Involun- 
tary servitude  as  meant  by  tbe  thirteenth 
article  of  the  Constitution. 

The  Council  of  Defense  Act  Is  a  war  meas- 
ure. It  Is  true  the  Constitution  of  the  United 
States  In  section  8  of  article  1  among  other 
things  provides  that  Congress  shall  have 
power  to  declare  war;  to  raise  and  support 
armies;  to  provide  and  maintain  a  navy ;  to 
make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces;  and  to 
make  all  laws  which  shall  be  necessary  and 
proper  to  carry  Into  execution  these  powers ; 
and  that  no  state  shall  "engage  In  war  un- 
less actually  invaded,  or  In  such  Imminent 
danger  as  will  not  admit  of  delay" ;  but  this 
does  not  mean  that  the  several  states  shall 
not  lend  every  reasonable  assistance  to  tbe 
federal  government  to  aid  It  against  an 
enemy,  in  time  of  war. 

[1]  Unless  the  power  of  tbe  several  states 
to  enact  legislation  beneficial  to  tbe  federal 
government  while  it  Is  at  war  with  a  for- 
eign comntry  is  expressly  prohibited  by  tbe 
Constitution  or  such  prohibition  Is  a  neces- 
sary UnpUcaUoa  f^om  other  powers  granted 
to  the  federal  government  or  denied  to  the 
states,  tbe  several  states  bave  such  power. 

We  find  nothing  in  tbe  Constitution  either 
expressed  or  ImpUad  which  would  deny  to 
tbe  several  states  such  power. 

J2]  If  then  It  be  true  that  tbe  state  has  the 
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same  power  to  enact  legislatton  to  aid  In 
carrying  on  the  war  that  a  sovereign  state 
would  have,  restricted  only  by  the  provision 
that  there  shall  not  be  Involuntary  servitude 
except  as  a  punishment  for  crime,  do  the 
provisions  of  the  Council  of  Defense  Act  com- 
plained of  Impose  such  servitude,  In  view 
of  the  necessities  incident  to  the  carrying 
on  of  a  great  war?  We  are  dearly  of  the 
opinion  that  it  does  not. 

One  of  the  objects  of  the  act  was  to  aid  in 
winning  the  war  by  Increasing  the  produc- 
tion of  food  and  supplies  and  by  saving  the 
loss  Incident  to  the  maintenance  of  those 
male  citizens  between  the  ages  of  18  and  56 
who  were  engaged  in  no  useful  or  lawful 
occupation.  War  cannot  be  carried  on  with- 
out food  and  supplies,  nor  can  food  and  sup- 
plies be  produced  except  by  labor,  and  who 
are  more  able  to  labor  than  male  citizens 
between  the  ages  of  18  and  66? 

One  of  the  objects  of  the  act,  as  expressed 
in  section  1,  was  to  preserve  order  within  the 
state.  The  passage  of  the  act  compelling  male 
residents  of  the  state  between  tiie  ages  of 
18  and  56  to  be  employed  during  the  period  of 
the  war  and  six  months  thereafter  we  b^eve 
was  a  reasonable  exercise,  under  the  cir- 
cumstances, of  the  police  powers  vested  In 
the  Legislature.  In  Webber  v.  Virginia,  103 
U.  S.  344,  26  L.  Ed.  566,  the  Supreme  Court 
of  the  United  States  defined  police  powers 
to  be  "those  powers  by  which  the  health, 
good  order,  peaces  And  general  welfare  of 
the  community  are  promoted." 

It  is  generally  known  that  the  demands 
of  the  national  government  In  waging  the 
present  war  have  greatly  curtailed  the  means 
of  preventing  crime  and  reduced  the  number 
of  men  available  to  protect  the  lives  and 
property  of  the  public.  It  was  proper  for  the 
Legislature  having  this  In  mind  to  pass  rea- 
sonable and  Just  laws  to  preserve  order  with- 
in the  state  and  to  protect  the  lives  and  prop- 
erty of  those  within  its  borders  by  providing 
that  male  residents  between  certain  ages 
should  be  engaged  in  some  useful  or  lawful 
occupation. 

For  the  reasons  stated,  motion  to  quash 
the  indictment  Is  denied. 


STOBIK  V.  SULLIVAN. 

SULLIVAN  v.  STOBIB. 

(Supreme  Judicial  Court  of  Maine.    March  7, 
191d.) 

1.  HlOHWATB    «=>183— AOOIDBNT— PaoXIMATS 

'    Causk. 

Where  the  proximate  cause  of  the  accident 
was  not  the  excessive  speed  at  wliich  either 
.plaintiff  er  defendants  were  driving  their  re- 
spective motorcars,  recovery  i>y  plaintiff  will 


not  be  denied,  where  the  podQon  of  tbe  car 
showed  that  defendant  was  on  tiie  wrong  side 
of  the  faighwajr, 

2.  Appbal  asd  Bbbpb  €=3861— Repobt— Br- 

X1ECT. 

Where  a  case  is  reported  for  the  Supreme 
Court,  the  court  has  jury  powers. 

On  Motion  from  Superior  Court,  Eomebec 
County. 

Report  from  Supreme  Judicial  CJourt, 
Penobscot  County,  at  Law, 

Action  by  George  J.  Stoble  against  Jere- 
miah F.  Sullivan,  together  with  an  action  by 
Jeremiah  Sullivan  against  George  J.  Stobie. 
In  the  first  action  there  was  a  verdict  for 
plaintiff,  and  defendant  moved  to  set  aside 
tbe  verdict,  and  the  second  case  was  report- 
ed. Motion  overruled  in  the  first  action,  and 
Judgment  rendered  for  defeidant  in  the  sec- 
ond. 

Argued  before  CORNISH,  0.  J.,  and 
SPBAR,  HANSON,  PHILBROOK,  WILSON, 
and  DKA8T,  JJ. 

Carroll  N.  Perkins,  of  WatarvUle,  and 
Clement  F.  Robinson,  of  Portland,  for  Geo. 
J.  Stoble. 

Harvey  D.  Eaton,  of  WaterviUe,  and  Ter- 
ence B.  Towle,  of  Bangor,  for  Jeremiah  >'. 
Sullivan. 

PER  CURIAM.  These  cross-actions  arose 
out  of  an  automobile  collision  which  occurred 
in  Etna  on  September  23,  1917,  at  abont  7 
p.  m.  The  suit  of  Stoble  v.  Sullivan  was 
brought  on  September  29,  1017,  was  tried  at 
the  November  term-  of  the  superior  court  'in 
Kennebec  county,  resulted  in  a  verdict  for 
tbe  plaintiff  In  tbe  sum  of  11,960,  and  is  be- 
fore this  court  on  Sullivan's  motion  to  get 
aside  the  verdict.  Tbe  suit  of  Sullivan  v. 
Stoble  was  brought  on  December  6,  1917,  in 
the  Supreme  Judicial  Court  tar  Penobscot 
County,  was  tried  at  the  April  term,  1918, 
and  is  before  this  coort  on  retort 

[1]  The  attorneys  for  Sullivan  in  their 
brief  base  their  claim  for  a  new  trial  on  tbe 
first  suit  and  a  Judgment  In  his  favor  in  the 
second  chiefly  upon  the  excessive  speed  at 
which  they  allege  Stoble  was  driving  at  the 
moment  of  collision.  It  is  doubtless  true  that 
Stobie  was  traveling  at  a  rapid  rate;  but 
from  the  testimony  and  the  location  of  hl<: 
car  after  the  accident.  It  is  apparent  that 
'Sullivan  was  travdlng  at  an  equal,  if  not 
greater,  speed. 

The  vital  prfnt  of  Inquiry,  howevw,  1» 
whether  the  collision  took  place  on  the  nordi 
side  of  the  road,  which  was  Stobie's  proper 
side  as  he  was  traveling  westward  from 
Hampden  toward  WaterviUe,  or  on  the  south 
side,  which  was  Sullivan's  proper  side  as  be 
was  going  northerly  toward  Bangor.  If  eacb 
bad  been  on  his  own  Bide,  no  titrable  would 
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have  occurred,  as  the  highway  at  that  point 
was  a  state  road,  Btraight,  wide,  smooth,  and 
well  wrought 

It  was  not  the  speed  of  dther  party  that 
was  the  proximate  cause  of  the  accident,  but 
the  position  of  one  oar  or  the  other  on  that 
side  of  the  road  where  it  did  not  belong. 
Bragdon  v.  Kellogg,  118  Me.  42,  105  Atl. 
433. 

In  the  first  case  the  Jury  determined  tills 
Issne  in  favor  of  Stoble,  and  their  verdict  is 
abundantly  Justified  by  the  evidence  and  the 
circumstances.     It  should  not  be  disturbed. 

[2]  In  the  second  case,  in  which  this  court 
has  Jury  i>owers,  we  are  of  opinion  that  the 
action  cannot  be  maintained.  We  have  stud- 
led  the  evidence  carefully  and  can  reach  no 
other  condnslon  than  that  Mr.  Sullivan  ran 
his  car  into  Mr.  Stobie's,  the  latter  being  on 
Its  proper  side  of  the  road,  and  therefore  is 
not  entitled  to  recover.  A  detailed  discus- 
sion of  the  evidence  Is  unnecessary. 

The  entries  will  therefore  be: 

In  Stoble  ▼.  Balllvan,  motion  overruled. 

In  Stdllvan  ▼.  Stoble,  Judgment  for  defend- 
ant. 


COLE  T.  PENDLETON. 

(Supreme  Judicial  Court  of  Maine. 
1919.) 


March  8, 


or 


Nkw  TaiAi,  «=9l6S— Motions— Qbajixibo 
Motion. 
Where  the  evidence  was  conflicting  and  the 
questions  were  for  the  jury,  the  verdict  will  not 
be  set  aside  by  the  Supreme  Court  on  motion  for 
new  trial,  nidtss  it  appears  from  the  evidence 
the  verdict  was  clearly  wrong. 

On  Motion  from  Supreme  Judicial  Court, 
Waldo  County,  at  Law. 

Action  of  trespass  by  Alma  H.  Cole  against 
Henry  L.  Pendleton.  There  was  a  verdict 
for  plaintiff,  and  defendant  moves  for  new 
trial.    Motion  overruled. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAK,  HANSON,  PHILBROOE,  WILSON, 
and  DEASY,  J  J. 

Walter  A.  Cowan,  of  Wlnterport,  for  plain- 
tiff. 

George  B.  Thompson,  of  Bangor,  and  H.  C. 
Buzz^,  of  Belfast,  for  defendant 

PEB  CDBIAM.  Actiaa  of  trespass,  in 
which  the  plaintiff  alleged: 

"Tbtit  the  defendant  being  then  and  there  an 
agent  commissioned  by  the  governor  and  coun- 
cil pursuant  to  the  Revised  Statutes,  e.  126,  i 
66,  broke  and  entered  the  plaintiff's  close,  to 
wit,  her  dweUing  house,  without  warrant  U- 
cenee  or  legal  authority  therefor,  then  and  there, 
in  her  presence,  willfully,  wantonly  and  mali- 


doosly  used  and  directed  toward  the  plaintiff, 
violent,  threatening,  profane  and  abusive  lan- 
guage accompanying  said  language  with  threats 
to  arrest  the  plaintiff  and  take  her  to  Bel- 
fast unless  she  gave  liim  permission  in  writ- 
ing to  shoot  forthwitii,  certain  cattle,  the  prop- 
erty of  her  husband  who  was  then  absent  from 
home,  he  the  said  defendant  having  no  warrant 
or  legal  authority  to  arrest  the  plaintiff  or 
shoot  the  cattle;  whereby  and  by  reason  of 
the  defendant's  violent  language,  threats  of  ar- 
rest and  other  unlawful  acts,  as  aforesaid,  the 
plaintifE  became  frightened,  terrified  and  sick, 
and  suffered  and  still  suffers  great  pain  and 
mental  anguish  and  has  been  put  to  great  ex- 
pense for  medical  attendance  and  treatment 
to  her  great  damage." 

The  Jury  found  for  the  plaintlfl  and  re- 
turned a  verdict  for  $66.67,  and  the  defend- 
ant moves  for  a  new  triial  on  the  usual 
grounds. 

The  evidence  was  conflicting  throughout 
and  from  the  record  we  are  clear  that  the 
questions  were  exclusively  and  peculiarly 
Jury  questions,  both  as  to  facts  and  circum- 
stances, as  well  as  to  credibility  of  the  wit- 
ness. While  tbe  result  may  not  be  free 
from  doubt  and  the  question  is  close,  we 
cannot  say  from  all  the  evidence  that  the 
verdict  Is  clearly  wrong.  Dunning  v.  Sta- 
ples, 82  M&  432,  19  Atl.  912. 

Motion  overruled. 

Judgment  on  the  verdict 


LAWLER  V.  SPELLMAN  et  aL 

(Supreme  Judicial  Court  of  Maine.     March  8, 
1919.) 

New  Tbial  «=a69— Cbkdibiijty  of  WrcNKSs. 
The  question  of  the  credibilit;  of  witnesse* 
is  for  the  jury,  and  a  verdict  based  on  determi- 
nation of  that  question  will  not  be  disturbed  on 
motion  for  new  triaL 

On  Motion  from  Supreme  Judicial  Court 
Penobscot  County,  at  Law. 

Action  of  assumpsit  by  Thomas  H.  Law- 
ler  against  James  F.  Spellman  and  others. 
There  was  a  verdict  for  plaintiff,  and  de- 
fendants moved  for  new  trlaL  Motion  over- 
ruled. 

Argued  before  CX>BNISH,  O.  J.,  and 
SPEAR,  HANSON,  PHILBROOE,  and 
DEASY,  JJ. 

Pierce  &  Madigan,  of  Houlton,  for  plaintiff. 
Morse  &  Cook,  of  Bangor,  for  defendaats. 

PEIB  CURIAM.  Action  of  assumpsit  for  la- 
bor performed  by  the  plaintiff  on  the  defend* 
ant's  famk  The  Jury  returned  a  verdict 
for  the  plaintiff  for  $3,730.73,  and  the  case 
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Is  before  the  conit  on  the  defendant's  gen- 
eral motion  for  new  trial. 

The  parties  are  In  substantial  agreement 
that  the  plaintiff  fonnerly  owned  and  co- 
cnpled  a  farm  In  township  2,  range  6,  Penob- 
scot county,  which  he  sold  to  Mr.  Spellman, 
Sr.,  first  conveying  an  undivided  half  in  1909, 
and,  after  running  the  place  two  years  in 
partnership  with  the  defendants,  conveying 
the  remaining  half  In  December,  1910.  At 
the  time  of  the  last  conveyance,  J.  F.  Spell- 
man  &  Sons  hired  the  plaintiff,  who  was 
father-in-law  of  one  of  the  sons,  to  manage 
the  farm  for  $50  per  month,  and  certain  per- 
quisites, to  begin  January  1,  1911 ;  he  to  con- 
tinue to  reside  there  as  he  had  for  many 
years.  This  trade  was  for  no  e{)eclfied  time. 
At  the  time  this  arrangement  was  entered 
into,  the  place  was  b^ng  operated  as  a  large 
dairy  farm,  with  50  or  60  cows,  about  50 
hogs,  and  18  or  20  head  of  young  stock. 
Soon  afterwards  the  Spellmans  concluded 
to  ship  the  cows  to  Bangor,  which  was  done 
in  January,  1911, 

As  claimed  by  the  defendant,  after  tbe  hay 
and  grain  had  been  cut,  the  stock  remaining 
on  the  farm  being  out  to  pasture  and  there 
being  no  further  use  for  his  services,  "the 
plaintiff  was  informed  that  the  defokdants 
would  not  need  his  services  after  the  Ist  of 
September,  but,  as  it  was  his  oM.  home,  that 
be  could  continue  to  reside  there  as  long  as  be 
wished.  They  gave  him  a  horse  and  two 
cows  for  his  own  use,  allowed  him  all  the 
land  be  wanted  for  a  garden  or  other  crops, 
also  his  firewood,  and  pasture  and  hay  for 
his  horse  .and  cows.  After  that  the  Spell- 
mans  operated  the  farm  from  Bangor,  sim- 
ply cutting  and  pressing  the  bay,  with  the 
exception  of  one  year  when  they  bad  a  crop 
of  grain.  They  sent  their  own  crew  and 
teams  from  Bangor  to  harvest  the  crops, 
with  a  man  to  take  charge." 

The  defendant  contended: 

"That  the  plaintiff  did  no  work  during  the  six 
years  for  the  defendants  in  connection  with 
general  farming  operations." 

The  plaintiff  denied  having  notice  that 
his  contract  would  terminate  September  1, 
1911. 

The  issue  presented  was  substantially  this: 
Was  the  agreemept  between  the  parties  ter- 
minated by  notice  as  claimed  by  the  defend- 
ant on  August  1,  1911? 

The  Issue  was  sharply  contested,  the  testi- 
mony very  oooflicting.  We  have  examined 
the  record  with  care,  and  have  had  the  bener 
fit  of  carefully  prepared  briefs  of  counsel, 
and  we  are  persuaded  that  the  evidence 
for  the  plaintiff  is  sufficient  to  sustain  the 
verdict 

-  The.  credibility  of  witnesses  was  for  the 
Jury,  and  they  believed  the  plaintiff's  wit- 
nesses. 

Motion  overruled. 


EISBERG  V.  MAXOB  AND  CX)DNOrL  OI' 
BOROUGH  OF  CLIFFSIDE  PABK  et  aL 

(Supreme  Court  of  New  Jersey.    Feb.  19,  1919.) 

1.  MtmiCIFAI.  COBPOKATTONS  «=»185(8)— DIS- 
MISSAL OP  PorjOEMAN— "Faib  Tbial." 

A  policeman,  dismissed  after  a  trial  before 
the  city  council,  wherein  one  of  the  councilmen 
fireferred  the  complaint  and  three  others  were 
witnesses,  one  of  them  voting  without  having 
heard  all  the  testimony,  was  not  accorded  a 
fair  trial  as  required  by  Act  March  1917  (P. 
L.  p.  319);  a  "fair  trial"  being  a  proceeding 
which  hears  before  it  condemns,  which  proceeds 
upon  inquiry,  and  renders  judgment  only  after 
trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fair 
Trial.] 

2.  MrNICIPAL     COSPORATIONS     9=»18S(1(9  — 

DismsBAL  or  Policbvan— Pboof. 
In  a  proceeding  before  a  city  council  to  dis- 
miss a  policeman  for  failure  to  comply  with 
police  ndes  of  schedule  of  alarm  calls,  where 
inch  rules  were  not  introduced  in  evidence,  there 
was  a  failure  of  proof  to  sostain  the  oonvio- 
tion  and  dismissaL 

Certiorari  by  William  BisberK  against  the 
Mayor  and  Council  of  the  Borough  of  CUff- 
slde  Park  and  another  to  review  a  proceeding 
of  the  Borough  Council  dismissing  prosecutor 
from  the  police  force.  Besolution  of  dis- 
missal set  aside. 

Argued  November  term,  1918,  before  PAR- 
KER and  MINTURN,  JJ. 

Mackay  &  Mackay,  of  Eackensack,  for 
prosecutor. 

Arthur  M.  Agnew,  of  Unimi  Hill,  for  de- 
fendants. 

MINTURN,  J.  rHie  writ  of  certiorari  In 
this  case  was  sued  out  for  the  purpose  of  re- 
viewing the  proceedings  of  the  borough  coun- 
cil in  dismissing  the  prosecutor  from  the 
police  force,  for  general  disobedience  and  in- 
subordination and  inefficiency,  the  details  of 
which  were  alleged  in  certain  charges  pre- 
ferred against  bim  in  a  written  complaint. 

[1]  He  was  entitled  tmder  the  express  lan- 
guage of  the  act  of  1917  (chapter  152)  to  "a 
fair  trial"  upon  the  charges  preferred  against 
bim.  He  was  convicted  by  a  vote  of  four  to 
two  of  the  council.  Of  those  voting  in  tbe 
affirmative,  one  coniadlman  preferred  the 
complaint  against  him  and  three  councilmen 
were  <3illed  as  wltnesKS  aghinst  him.  One 
of  the  councilmen,  who  under  the  theory  of 
a  fair  trial  required  by  the  mandate  of  the 
statute  was  supposed  at  least  to  hare  heard 
the  testimony  upon  which  he  was  called  upon 
to  base  his  judgment,  was  not  present  at  the 
first  hearing,  and  consequently  heard  none 
of  the  testimony  presented  at  that  session. 
He  subsequently   was  called  as  a  witness 
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against  tbe  prosecntor,  asd  oveatually  assisb- 
ed  in  detenniuliig  tbe  Inquliy  adversely  to. 
tbe  prosecutor.  It  la  haiidly  necessary,  in 
considering  the  legislative  {vetedoisitefl  of  a 
Mi  trial,  to  say  more  than  that  it  is  obvious 
tliat  this  proceeding  did  not  conform  to  tbe 
recognized  rules  governing  sudl  procedure, 
A  fair  trial,  in  the  generic  language  of  Mr, 
Webster  In  the  Dartmouth  Coll^^  Oase  (4 
Wheat  879).  "ia  a  proceeding  which  hears 
before  It  condemns,  which  iiroceeds  upon  tn- 
qnlry,  and  renders  Judgm^it  only  after  trial," 
Spedflcally  it  is  held  to  be  that  a  bearing 
shall  be  accorded  to  the  alleged  delinquent 
by  an  impartial  and  disinterested  tribunal. 
2  Abbott,  Mun,  Corp.  IdSi-,  State  v,  BuaUag, 
84  Oonn.  617,  80  A.tL  758;  Streeter  v.  Wor- 
cester, 177  Mass.  29,  68  N.  B.  277. 

The  rule  Is  fondamental  that  a  peraon  who 
bas  not  heard  ttte  testimony  in  a  given  case 
occupies  no  legal  status  as  arbiter  or  judge 
to  adjudicate  upon  the  cause. 

[2]  This  infirmity  was  accentuated  by  the 
fact  that  the  police  rules  of  schedule  of  alarm 
calls,  for  failure  to  comply  with  which  he 
was  adjudged  guilty,  were  not  tntroduced  in 
evidence,  and  this  omission  presents  a  dear 
failure  of  proof  in  th&  case  to  sustain  the 
conviction. 

The  tesolutioa  in  question  will  be  set 
aside. 


BRABBAN  v.  BBNJAMIN  ft  JOHNBS. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  8,  1910.) 

Appeal  from  Supreme  Court. 

Certiorari  by  Benjamin  &  Johnes,  employer,  to 
review  a  judgment  on  the  second  amended  peti- 
tion of  Florence  B.  Brabban,  employ^,  award- 
ing her  a  certain  amonnt  a  week  for  compensa- 
tion. Beverscd  (103  Atl.  688),  and  the  employ^ 
appeals.  Affirmed. 
Wilbur  A.  Helsley,  of  Newark,  for  appellant 
M.  Casewell  Heine,  of  Newark,  for  respond- 
ent 

PEB  CUKIAM.  The  judgment  under  review 
herein  should  be.  affirmed  for  the  reaaoas  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court,  103  AtJ,  688. 


BURNS  T,  EDISON.       . 
(Supreme  Court  of  New  Jersey.    Feb.  18, 191&.) 

(Byllaiut  by  tie  Court.) 
1.  Qu^BS. 

Whether  an  agreement  to  pay  the  statutory 
compensation  for  death  under  the  WoAmen's 
Compensation  Act  (P. 'I*  1911,  p.  139,  par.  12i; 
P.  L.  1918,  p.  806;  P.  L.  1914,  p.  499)  should 


be  .in  writing  to  satisfy  the  statute  of  frauds, 
in  view  of  the  provision  that  compensation  is 
terminated  by  death  of  a  ^epeudent  or  remar- 
riage of  a  widow,  Queere. 

2.  Mastsb  ANn  Sebvant  <3=3394— Wobkuen's 
coscpensation  act  —  pbocedubb  —  suit  to 
Enfobcs  Aqbeement  to  Pat  Stipulated 
Smc. 

The  procedure  for  recovery  of  compensation 
under  said  act  is  not  applicable  to  cases  where 
the  suit  is  to  enforce  the  terms  of  an  agree- 
ment to  pay  stipulated  sums,  made  after  the 
accident 

3.  Mastkb  and  Sebvant  *=9404,  406(1)— Oc- 
cttkbence  o*  accident — compensation  — 
Estoppel. 

An  agreement  to  pay  compensation,  made 
after  the  accident  is  evidential  of  the  occur- 
rence of  an  accident  and  of  the  right  to  recover 
compensation  therefor,  but  not  conclusive  evi- 
dence nor  an  estoppel  to  disprove  the  accident, 
if  made  within  a  year  thereafter;  and  in  a 
compensation  suit  it  is  error  to  exclude  proof  in 
denial  of  the  occurrence  of  the  accident  simply 
because  of  the  existence  of  such  an  agreement. 

Proceeding  by  Esther  Bums  against  Thom- 
as A.  Edison  for  compensation  under  the 
Workmen's  Compensation  Act  To  review 
award  for  petitioner,  defendant  brings  certi- 
orari.   Reversed  and  remanded  for  new  trial. 

Argued  November  term,  1918,  before  PAR- 
KER and  MINTURN,  JJ. 

Ealiscb  ft  ifaHanh,  of  NewiuriCt  for  prose- 
cutor. 

Arthur  B.  Seymour,  of  Orange,  for  re- 
spondent 

PARKER,  J.  Tb^  principal  difficulty  in 
this  oase  arises  out  of  the  fact  that  though 
tbe  petition  for  compensation  counted  on  a 
fatal  accident  alleged  to  have  arisen  out  of 
and  In  tbe  course  of  the  employment  of  peti- 
tl<«er's  husb^d,  the  proof  was  confined  to 
an  alleg^  agreement  for  compensation  be- 
tween i)etltloner  and  one  Henderson,  con- 
ceded to  have  been  the  authorized  agent  of 
the  employer,  prosecutor.  Prosecutor's  coun- 
sel on  the  hearing  undertook  to  show  by  testi- 
mony that  death  bad  not  occurred  by  reason 
of  any  such  accident  as  claimed,  but  by  reason 
of  an  occupational  disease.  Tbe  court  over- 
ruled tbe  oSer  on  tbe  ground  that  tbe  agree- 
ment estopped  the  employer  from  showing 
such  fftets,  because  It  had  been  accepted  and 
acted  on  uid  tbe  statutory  year  bad  run,  so 
that  (as  be  held)  a  claim  based  purely  on  the 
accident  was  barred.  It  is  not  qulfe  clear 
whether  t^e  award  wfi^  ba^  on  the  agree- 
ment as  a  oontr^ict  or  on  a  right  of  action  im- 
der  tbe  statute  of  which  tbe  contract'  was 
evidential;  but  the  quesrtlon  of  limitation 
was  apparently  the  factor  which  decWed  the 
court  In  favor  of  a  binding  estoppel  and  led 
to  the  exclusion  o(f  the  evidence-  .1^  either 
event.,  however,  there  was  harmful  error 
whl<ai  rMUires  a  reversal.  ,   .    . 
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The  coTirse  of  the  proceeding  was  as  fol- 
lows: The  petition,  ffled  September  27,  1917, 
counted  on  an  accident  occurring  September 
2,  1915,  over  two  years  previously,  and  al- 
leged that  about  October  1,  1915,  an  agree- 
ment had  been  made  between  petitioner  as 
widow,  in  behalf  of  herself  and  one  child, 
for  a  weekly  payment  of  $6.06  during  the  300 
weeks  prescribed  in  the  statute  (P.  D.  1911, 
p.  139,  par.  12;  P.  K  1913,  p.  305;  P.  L.  1914, 
p.  499) ;  that  tiiereunder  payments  were  made 
for  78  weeks  and  then  ceased;  and  prayed  an 
award  of  compensation.  The  answer  set  up, 
in  addition  to  denial  of  the  accident  and  of 
the  agreement,  that  the  contract  if  made  was 
one  not  to  be  performed  within  a  year,  and 
was  not  in  writing.  The  flndtug  of  the  court 
on  the  facta  was  that  deceased  was  at  the 
time  in  question  in  the  employ  of  prosecutor, 
earning  ?15l16  per  week;  that  he  eustalned 
an  accident,  describing  it  as  in  the  i>etiaon, 
and  that  said  accident  arose  out  of  and  in 
course  of  hia  employment;  that  it  resulted 
fatally ;  that  prosecutor  had  due  notice,  etc. ; 
and  awarded  $6.06  for  300  weeks,  less  moneys 
already  iwid.  The  award  makes  no  mention 
at  all  of  any  agreement  as  a  basis  of  re- 
covery. 

At  the  trial  the  only  proof  was,  in  addition 
to  formal  matters,  that  deceased  worked  for 
prosecutor  at  the  time  of  his  death;  that  a 
claim  for  compensation  was  made  and  an  oral 
agreement  entered  Ihto  for  compensatimi,  un- 
der which  certain  payments  were  made.  Pe- 
titioner's counsel  offered  certain  letters, 
which  are  now  claimed  to  take  the  agreement 
out  of  the  statute,  and  rested,  declining  to 
go  into  proof  of  the  actual  occurrence  of  an 
accident,  frankly  stating  to  the  court  that  It 
was  a  question  of  occupational  disease,  and 
it  was  possible  that  petitioner  could  not  re- 
cover anything,  and  stating  his  theory  of  the 
case  to  be  that,  '"The  court  order  com- 
pensation paid  In  accordance  with  the  agree- 
ment entered  into  between  the  parties."  The 
court  demurred  to  this,  but  after  a  consider- 
able colloquy,  readied  tiie  result  already  stat- 
ed on  the  ground  of  estoppel,  and  without 
specifically  ruling  either  that  the  recovery 
could  be  on  the  agreement  or  must  be  on  the 
proved  facts  of  accident.  The  formal  finding, 
as  we  have  just  said,  la  predicated  solely  on 
the  accident. 

[1]  We  do  not  find  It  necessary  to  decide 
the  rather  interesting  question  whether  the 
statute  of  frauds  is  operative.  THie  letters 
relied  on  by  petitioner  as  writings  to  satisfy 
the  statute  do  no  more  than  indicate  Inferen- 
tially  that  there  is  some  arrangement  be- 
tween the  parties  for  payment  of  money,  but 
no  terms  of  such  arrangement  can  be  gather- 
ed from  them.  On  tiie  other  hand,  it  may 
be  that  the  complete  performance  of  the  con- 
tract was  not  necessarily  to  be  within  a 
year.  True,  the  payments  are  primarily  for 
300  weeks;  but  the  act  says  (paragraph  11) 
that  In  case  of  death  of  any  dq)endent  with- 


in that  period,  or  remarriage  of  a  widow,  his 
or  her  right  to  compoisation  shall  cease. 
Hence,  if  the  agreement  was  to  pay  according 
to  the  requirement  of  the  statute,  and  not 
absolutely  for  300  weeks,  the  case  mi^t  be 
within  tiie  rule  in  Elseman  v.  Schneider,  00 
N.  J.  Law,  291,  37  Ati.  623.  As  Just  stated, 
we  do  not  decide  the  point. 

[t,  S]  Taking  the  theory  of  a  suit  purely  on 
the  contract,  we  are  of  (pinion  that  the  court 
of  common  pleas  could  hot  entertain  such  a 
claim  under  the  Compensatloo  Act  It  was 
held  by  the  Court  of  Ehrors  and  Appeals,  in 
the  very  recent  case  of  Holzapfel  v.  Hoboken 
Manufacturers'  Association,  104  Ati.  209,  that 
an  agreement  such  as  that  claimed  to  exist 
in  this  case  may  be  sued  on  in  the  Supreme 
Court,  and  we  suiqwse  as  a  corollary,  in  any 
court  of  ordinary  comnx>n-law  Jurisdiction, 
but  necessarily  under  common-law  procedure, 
including  the  right  of  jury  trial,  which  is 
not  a  feature  of  the  Oompouatton  Act  The 
only  contract  supporting  a  petition  under  the 
Compensation  Act  is  that  conclusively  pre- 
sumed by  Che  statute  from  the  fact  of  em- 
ployment, whidi  ifl^  that  In  case  of  accident 
within  tiie  terms  of  the  statute  there  shall 
be  compensation.  True,  a  later  agreement  to 
pay  is  unquestionably  evidential  of  the  right 
to  compensation,  and  has  the  effect  of  avoid- 
ing the  one-year  limitation  in  certain  cases. 
Dupont  Powder  Co.  v.  Spoddlo,  88  N.  J.  Eq. 
210,  101  Ati.  407.  But  the  right  of  recovery 
rests  on  the  contract  presumed  by  the  statute 
to  have  been  made  at  the  time  of  employ- 
ment, and  often  recovery  la  had  not  only 
apart  from  a  later  contract  Irat  in  spite  ot  it 
Comp.  Act,  par.  20;   Hobsapfel  Case,  supra. 

On  the  other  hand,  viewtog  the  case  as  a 
suit  for  compensation  under  the  statute  based 
on  proof  of  accident,  as  the  formal  record 
indicates  it  was  treated,  the  court  dearly 
erred  in  excluding  proof  that  no  accident  had 
occurred.  This  of  course  went  to  the  root 
of  the  case;  and  the  eatoppd  theory  is  nn- 
tenable.  As  we  have  Just  seen,  the  existence 
of  an  agreement  subsequent  to  the  alleged 
accident,  and  within  the  one-year  period,  as 
in  this  case,  voids  the  limitation.  Dupont  r. 
Spoddlo,  supra ;  Benjamin  &  Johnes  v.  Brab- 
ban,  90  N.  J.  Law,  355,  103  Ati.  688,  affirmed 
105  Ati.  717.  The  agreement  testified  to, 
so  far  as  concramed  the  occurrence  of  an 
accident  arising  out  of  and  in  the  course  ot 
employment,  was  evidential,  but  nothing 
more.  Like  any  admission  out  of  court,  it 
could  be  qualified  or  contradicted  by  parol 
evidence.  Wigmore,  Ev.  1 106a  See  Gibbons 
V.  Potto:,  80  N.  J.  Bq.  204;  81  N.  3.  Bq.  374. 
If  defendant  could  have  shown  to  the  satis- 
faction of  the  court  as  he  offered  to  do,  tbat 
no  accident  in  fact  occurred  as  claimed,  the 
defense  to  a  comi>enBation  suit  would  have 
been  perfect,  whatever  might  have  been  the 
right  of  recovery  at  common  law  on  the  agree- 
ment as  a  compromise  and  setUement  of  a 
disputed  daim. 
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The  Judgment  will  be  reveraed,  asd  tbe 
cause  remanded  for  a  new  trial.  In  order  that 
tbe  essential  facts  may  to  determined  on 
Itroper  evldeDo& 


HACKSU^SACK  TRUST  CO.  T,  VAN  DEN 
BE&G,    (No.  69.) 

(Conrt  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  aj,  1918.) 

fByUaUu  hu  the  OovrtJ 

1.  E^XEOxrroKS  and  Adkinistbatobs  «s»224— 
Pbesentatioit  or  Glaius— Olaimb  Fbtmo- 

KD   on   TOBT. 

Section  67  et  seq.  of  the  Orphans'  Conrt 
Act  (3  Comp.  St  1910,  p.  3833),  relating  to 
the  presentation  of  money  claims  against  the 
estates  of  deceased  persons  and  the  limitation  of 
time  for  such  presentation,  apply  to  claims  and 
demands  founded  on  tort,  as  well  as  to  those 
fonnded  upon  cootiact 

(Additionai  SyUabtu  hy  Editorial  Staff.) 

2.  Apfkai.  and  Ebbob  «s>790(S>— FaBXT  Ao- 
aBiEVXD — Intkblooutoby  Ruuno. 

In  action  against  administratrix,  wherein 
final  Judgment  passed  in  favor  of  defendant, 
she  was  not  aggrieved  by  Supreme  Court's  inter- 
locutory mling  against  her,  refusing  to  strike 
com];>laint,  even  if  ruling  be  assumed  to  be  er- 
roneous, so  that  her  cross-appeal,  based  on  such 
mUng,  would  be  dismissed. 

Appeal  from  Supreme  Conrt. 

Snit  by  the  Hackensack  Trust  Company,  ad- 
ministrator, etc.,  against  Eva  Van  Den  Berg, 
administratrix,  etc.,  of  Wynand  Van  Den 
Berg,  deceased.  Directed  verdict  for  defend- 
ant, and  plaintiff  appeals,  and  defendant  takes 
a  cross-appeal  based  on  Interlocutory  Judg- 
ment of  Supreme  Court  (88  N.  J.  Law,  618,  97 
AtL  148)  denying  motion  to  strike  complaint 
Affirmed  on  plalhtlfTa  apptel,  and  cross-ap- 
peal dismissed. 

Prederick  S.  Taggart,  of  Newark,  for  ap- 
pelant 

Raymond  Wbrtendyke,  of  Jersey  City,  for 
respondent 

PARKER,  J.  [11  In  a  suit  against  tbe  ad- 
ministratrtz  respondent  founded  on  a  dam- 
age dalm  against  her  Intestate,  tbe  trial 
eourt  directed  a  verdict  for  tbe  defendant 
upon  the  gronnd  that  sudi  claim  bad  not 
been  presented  in  writing  under  oath  pur- 
suant to  an  order  limiting  creditors  (Orphans' 
Conrt  Act,  f  67),  and  was  barred  by  a  later 
order  entered  as  provided  by  section  70.  Of 
tbe  efficacy  of  the  bar,  if  the  dalm  was  -with- 
in the  purview  of  the  statute,  there  can  be 
no  doubt  Ray  Estate  Corp.  v.  Steeiman,  80 
N.  J.  Law,  184, 100  AU.  209l 

Tbe  plaintiff  appeals  on  tbe  ground,  piln- 


■ctpally,  that  the  suit  Is  based  on  an  unliaul- 
dated  d^nand  in  tort  and  that  this  is  not 
within  ti&e  class  of  claims  cqntemplated  by 
the  act  The  strength  of  the  argument  lies 
In  tbe  use  by  tbe  Legislature  of  tbe  word 
"creditors."  The  point  ia  made,  and  rea- 
sonably, that  a  creditor  Implies  a.  debt  or 
Bometliing  in  the  nal^ire  of  a  debt,  and  that 
one  entitled  to  sue  a.  damage  claim  arising 
out  of  a  tort  is  not  a  creditor.  Such  was  the 
claim  sued  in  the  present  case;  plaintiff's 
Intestate  was  killed  in  an  accident  at  a  rail- 
road cros&ing,  while  being  driven  by  defend- 
ant's intestate  in  an  automobile.  But  in 
examining  the  statute  regard  must  be  bad  to 
its  purpose  and  object,  and  of  course  tbe 
whole  act  must  be  considered.  The  object  of 
the  procedure  laid  down  in  sections  67  to  70, 
and  others  germane  to  them,  Is,  In  the  lan- 
guage of  our  cases,  to  (secure  the  speedy  set- 
tlement of  decedents'  estates,  and  to  enable 
the  personal  representa!tive  to  determine 
whether  the  estate  is  to  be  settled  as  a  solvent 
or  Insolvent  estate,  and  whether  real  estate 
must  be  resorted  to  for  payment  of  debts. 
Emson  V.  Allen,  62  N.  J.  Law,  491,  493,  41  Atl. 
703 ;  Newbold  v.  Fenlmore,  B3  N.  J.  Law,  at 
page  309,  21  Atl.  939. 

It  is  obvious  that  an  executor  may  be 
obliged  to  wait  for  the  statute  of  limitation 
to  operate  before  settling  the  estate,  or  to  re- 
sort to  tedious  and  expensive  chancery  liti- 
gation, If  a  tort  claim  is  exempt  from  an 
"order  to  limit  creditors."  So  In  this  respect 
tbe  object  of  the  act  would  be  defeated,  if 
It  is  not  applicable  to  a  claim  In  tort  When 
we  turn  to  the  statute  Itself,  we  find  it  con- 
tains ample  indicia  of  an  Intent  to  include 
all  dalms  enforceable  by  suit  terminating  in 
a  money  Judgment  In  secUon  67  the  "cred- 
itors" are  to  be  ordered  to  bring  in  their 
"debts,  donands  and  claims  against  the  es- 
tate." Section  68  speaks  of  "debts  and 
claims";  "claims  and  d^uands";  they  are  to 
specify  the  amount  claimed  and  the  partic- 
ulars of  the  "claim" ;  and  the  phrase  "claim 
or  demand"  or  "claim  and  demand"  la  used 
six  times  thereafter  in  the  same  section. 
Section  69  permits  debts  and  demands  liqui- 
dated, but  not  due,  to  be  presented  subject  to 
discount:  the  plain  implication  Is  that  un- 
liquidated debts  and  demands  are  cognizable. 
Throughout  section  70  the  word  "creditor" 
is  linked  up  with  tbe  phrase  "debt,  demand 
or  claim."  In  section  71  we  find  the  statute 
using  the  word  "claimant,"  as  well  as  "cred- 
itor." 

In  view  of  this  language  and  of  the  settled 
intent  and  purpose  of  the  stattite,-  we  con- 
clude that  the  word  "creditor"  Is  not  used  in 
the  restricted  sense  of  on^  to  whom  a  debt  is 
due,  but  Includes  a  party  entitled  to  prose- 
cute a  suit  upon  a  tort  of  the  deceased.  The 
authorltleB  are  not  uniform  In  other  Juris- 
dictions.    18  Cyc.  456.     Naturally  the  lan- 
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guage  of  the  Tarlons  statutes  may  affect  tbe 
course  of  dedslon.  In  Smith  v,  Wilson,  TO 
K  J.  Bq.  310,  81  AtL  861,  Vice  CShancellor 
Stevenson  held  that  a  claim  toy  heirs  for 
exoneration  from  a  mortgage  made  by  tbe 
deceased  was  barred  unless  presented  In 
time,  saying: 

"I  am  unable  to  perceive  any  reason  why  in 
view  of  the  object  of  the  statute  in  queetion  all 
parties  holding  daims  against  the  estate  which 
may  in  the  future  be  put  in  judgment  against 
the  executor  or  adminigtrator,  however  contin- 
gent they  may  be,  should  not  be  deemed  cred- 
itors within  the  meaning  of  the  statute.  This 
view  is  aided  by  the  fact  that  the  parties  termed 
•creditors'  or  holders  of  obligations  of  some  sort 
against  the  estate,  are  not  merely  called  upon 
to  bring  in  their  'debts,'  but  their  'demands'  and 
their  'claims.'" 

We  think  this  correctly  states  the  law. 
The  trial  judge  took  the  same  view,  and  as  It 
appeared  without  denial  that  no  claim  bad 
been  presented  to  the  administrator  within 
tbe  limit  set,  and  there  was  nothing  in  tbe 
case  to  bring  it  within  the  rule  laid  down  In 
Wakeman  v.  Paulmler,  39  N.  J.  Law,  340, 
tbe  claim  being  already  in  evidence  at  tbe 
time  the  rule  to  limit  creditors  was  made, 
the  direction  of  a  verdict  for  defendant  was 
proper. 

This  substantially  disposes  of  tbe  argument 
of  appellant;  there  are  some  subsidiary 
points  which  need  not  be  particularly  no- 
ticed. .  On  the  appeal  of  the  trust  company 
the  Judgment  wlU  be  affirmed. 

[2]  There  Is  also  a  cross-appeal  by  Mrs. 
Van  Den  Berg  as  administratrix.  The  grava- 
men of  this  Is  that  the  decision  of  the  Su- 
preme Court  in  this  action,  reported  In  88 
N.  J.  Law,  618,  »7  Atl.  148,  was  erroneous  to 
holding  that  the  statutory  action  for  injury 
causing  death  survived  as  against  the  per- 
sonal representatives  of  a  deceased  tort- 
feasor. As  to  this  we  etprees  no  opinion. 
Judgment  final  having  passed  in  favor  of  the 
defendant  administratrix,  she  is  not  ag- 
grieved by  tbe  interlocutory  ruling  against 
her  of  the  Supreme  Court,  even  if  it  be  as- 
sumed to  be  erroneous. 

The  crosa-appeal  will  therefore  be  dis- 
missed. 


SMITH  et  aL  V.  DOWDBN. 
(Supreme  Court  of  New  Jersey.    Jan.  24,  1919.) 

(Syllabut  by  the  Court.) 
1.  Buxs  AND  Notes  «=5282— Limitation  of 
Actions    €=»  155(3)  —  Indobsemknt  —  Pay- 
ments. 
The  indorser  of  a  negotiable  note  is  not  a 
joint  obligor  with  the  maker,  and  payments  on 
account  by  tbe  maker  do  not  suspend  tbe  run- 
ning of  tbe  statute  of  limitations  as  to  the  in- 
dorser. ' 


2.  GtTAKANTT  «a»27,  35— LnnTATion  o»  Ac- 
tions    <S=»15,     165(8)— LlABiLWY—LilHTA- 

TIDHflr— WaITKB. 

A  guarantor,  by  a  separate  writing  which 
obligates  him  to  pay  a  note  or  any  balance  due 
thereon,  is  not  a  joint  obUgor  with  the  makpr 
of  the  note.  His  contract  is  distinct  and  col- 
lateral, and  payments  by  the  maker  do  not 
suspend  the  running  of  the  statute  against  his 
obligation,  which  matures  when  the  maker  de- 
faults  at  maturity  of  the  note,  and  tbe  statute 
then  begins  to  run,  which  is  not  waived  because 
the  contract  of  guaranty  authorizes  the  accept- 
ance of  payments  on  the  note  by  the  holder; 
there  being  no  express  waiver  of  the  statute,  for 
tin  obl«ation  of  a  guarantor  will  not  be  in- 
creased by  implication,  his  contract  is  to  be 
strictly  construed. 

Appeal  from  District  Court  of  East  Orange. 

Suit  by  Frederick  H.  Smith,  8d,  and  oth- 
ers, executors,  against  WllUs  Q.  Dowden,  ex- 
ecutor of  George  A.  Dowden,  deceased.  Judg- 
ment for  plalntlfTs,  and  defendant  appeals. 
Reversed. 

Argued  November  term,  1918,  before  BEB- 
GEIN,  ECALISCH,  and  BLACK,  JJ. 

Payne  &  McCall,  of  Newark,  for  appeUaut. 
Gedney,    McBrlUe    &    Geduey,    of    East 
Orange,  for  respondents. 

BERGBN,  J.  Tbe  plalndfT  brought  suit 
against  tbe  executor  of  George  A.  Dowden, 
deceased,  to  enforce  the  all^;ed  liability  of 
defendant's  testator  as  indorser  and  guaran- 
tor on  a  promissory  note.  The  note,  made  by 
Clara  Collins,  bears  date  October  1,  1909, 
payable  two  months  after  date,  to  the  order 
of  S.  Collins,  for  $1,100,  Indorsed  by  the  lat- 
ter and  Dowden,  and  purchased  before  ma- 
turity by  the  testator  of  the  plaintiffs.  To 
induce  the  purchase,  Dowden  signed  and  de- 
livered to  the  purchaser  the  foUovring  writ- 
ing: 

"I  hereby  waive  demand,  protest,  cutd  notice 
of  protest  of  note  of  Clara  (Tollins,  October  1, 
19ra,  2  mos.,  $1,1(X),  indorsed  by  me,  and  au- 
thorize payments  on  account  of  same  without 
prejudice,  and  guarantee  payment  of  balance 
due  on  same." 

The  principal  defense  was  the  statute  of 
limitations,  which  the  trial  court  overruled, 
and  ordered  a  Judgment  for  plaintiff,  from 
which  tbe  defendant  aK)ealB. 

[1]  Without  any  Intervening  circumstance, 
this  note  would  mature  December  1,  1909, 
and  the  bar  of  the  statute  become  effective 
December  1,  1915,  while  the  suit  was  not 
brought  until  October  18,  1916.  One  of  the 
intervening  circumstances  was  tbe  death  of 
Dowden  Septemlter  19,  1915,  vrhich  extended 
the  pterlod  within  which  the  action  might  be 
brought  for  6  months,  or  untU  June  1,  1916< 
and  in  the  absence  of  any  other  relevant  cir- 
cumstances, an  action  not  commenced  until 
October  18, 1916^  would  be  subject  to  the  bar 
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created  by  the  at&tatb.  Aitnfhur  droamstanw 
Is  that  seTeml  iiayinents  on  aoooimt  of  the 
note  were  made  by  the  maker,  aggiegatliig 
$700,  the  last  being  Jane  24,  1910,  which,  tf 
binding  on  Dowden  or  his  ezecntor,  wonld  pre- 
rent  the  statute  from  becoming  a  bar  until 
after  this  action  was  Instituted,  allowing  the 
0  months'  suspension  of  the  right  of  action 
against  Dowden's  estate. 

The  trial  court  was  of  opinion  tiiat,  because 
a  dalm  was  presented  againjst  the  estate  of 
Dowden  Hardi  80,  1916,  that  action  in  some 
way  suspended  the  statute.  Ttiis  was  deai^ 
ly  erroneous,  for  it  was  not  the  commence- 
ment of  an  actl<»,  and  only  furnished  the 
basis  of  a  suit  for  a  legal  claim,  as  the  es- 
tate of  Dowden  is  not  claimed  to  be  insolvent, 
ao  that  Smith  t.  Crater,  43  N.  J.  Eq.  636, 
12  Atl.  630,  does  not  a]n>ly. 

Tlie  trial  court  baaed  its  Judgmoat  upon  a 
determination  that  Dowden  was  liable  as  in- 
doraer,  because  he  was  chargeable  with  pay- 
ments made  ^  the  maker,  which  is  contrary 
to  the  law  In  this  state,  and  declined  to  con- 
sider the  efCect  of  sudi  payments  on  the  lia- 
bility of  Dowden  under  the  terms  of  his  guar- 
anty; but  if  the  Judgment  can  be  sustained 
upon  any  of  the  issues  tried,  supported  by 
uncontested  proof,  it  should  be  done,  which 
requires  us  to  consider  the  efBcac^  of  his 
guaranty. 

Concerning  Dowden's  liability  as  indorser 
it  is  clear  that  the  action  was  barred  by  the 
statute  unless  he  was  bound  as  Indorser  by 
a  paynaent  made  by  the  maker  June  24,  1910, 
for  all  previous  jwyments  were  made  more 
than  6  years  and  6  months  prior  to  the  com- 
mencement of  this  action.  It  was  held  by 
this  court  In  Parker  v.  Butterworth,  46  N.  J. 
Law,  244,  50  Am.  Rep.  407,  that  a  paymMit 
by  the  Joint  obligor,  made  before  the  statute 
has  run,  revives  tbe  obligation  for  6  years. 
But  an  indorser's  obligation  is  not  Joint,  but 
several,  and  it  was  held  in  Mason  v.  Kit- 
course,  71  N.  J.  law,  472,  se  AtL  21,  ttiat  a 
payment  by  one  of  several  promlaors  will 
not  revive  the  obllgatUm  against  the  bar  at 
tlie  statute,  except  as  to  the  petsoB  paying, 
and  that  case  is  controlling  on  this  point  in 
this  court.  Therefore  the  trial  court  fell  Into 
error  in  holding  that  Dowden's  contract  of 
Indorsement  remained  binding  on  h<m,  and 
the  running  of  the  statute  extended  because 
of  the  payments  by  the  maker. 

[2]  Taking  up  tha  next  question,  whether 
tbe  same  rule  applies  to  the  contract  of  guar- 
lOBA^-46 


anty,  we  start  with  the  settled  rule  of  law 
tlutt  the  statute  of  Uraitatlona  begins  to  ma 
the  moment  that  a  right  of  action  accrue» 
(Holt  V.  Hadley,  2  A.  &  B.  758),  and  If  tbe 
right  of  action  began  when  the  note,  the 
payment  of  which  was  the  subject  of  the 
guaranty,  matured,  then  tbe  statute  had  run 
when  this  action  was  commenced,  and  was  a 
bar  to  its  proaecntion.  The  pajrments  made 
by  the  maker  of  the  note,  unless  the  contract 
of  guaranty  otherwise  provided,  will  not  sus- 
pend the  running  of  the  statute  as  to  the  guar- 
antor, because  the  contract  is  an  independent 
collateral  undertaking,  In  which  there  is  no 
Joint  liability  between  tbe  guarantor  and  the 
party  making  the  payments  on  the  note  to 
which  the  contract  of  guaranty  applies. 

To  meet  this  legal  rule  the  plaintiff  insists 
that  by  the  form  of  the  contract  the  guar- 
antor has  authorized  the  payments  in  such 
manner  as  to  extend  the  due  day  thereof  to 
the  date  of  the  last  payment  on  the  note, 
nils  Is  rested  on  the  words,  ''And  authoriee 
payments  on  account  of  the  same  without 
prejudice  and  guarantee  payment  of  balance 
due  on  same."  These  words,  bo  far  as  the 
undertaking  to  indemnify  is  concerned,  must 
be  strictly  construed,  for  the  liabiUty  of  a 
guarantor  cannot  be  extended  by  implication. 
Tolman  Go.  v.  Bice,  164  HI.  26S,  46  N.  B.  496. 
Manifestly  the  words  used  are  not  an  express 
waiver  of  the  statute  of  limitations,  nor 
would  they  prevent  an  action  on  the  contract 
the  next  day  after  the  maker  of  the  note 
defaulted  in  payment,  and  a  reasonable  In- 
ference would  be  that  they  referred  to  pay- 
ments made  before  maturity  which  it  was 
suppoMd  might  affect  the  liability  of  the 
guarantor,  for  the  maker  had  an  undoubted 
right  to  pay  tbe  whole  after  maturity,  and 
such  payment  could  In  no  way  prejudice  the 
holder  of  the  note.  The  phrase  used  is  at 
best  ambiguous,  and  does  not  clearly  express 
the  Intentions  of  the  parties,  and  the.  state 
of  the  case  afCords  no  light  on  the  subject 
But  whatever  may  have  been  the  reason  tbe 
guarantor  was  liable  to  pay  the  balance  due 
on  the  maturity  of  the  note,  and  an  action  on 
the  contract  accrued  when  the  maker  default- 
er, and  no  inference  is  permissible  from  the 
authority  to  accept  payments,  that  the  right 
of  action  was  postponed,  or  the  statute 
waived, 

There  is  nothing  in  the  state  of  the  case 
which  supports  the  Judgment,  and  it  will  be 
reversed. 
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PASSAIC   VALLKT   SEWERAGE  OOM'BS 

V.  MAYOR  AND  ALDERMEN  OF 

JERSEY  CITY  et  aL 

(Snpreme  Court  of  New  Jersey.    Feb.  18,  1919.) 

1.  TAZiLTION    «s»217  — EzraiPTIONB  — PUBUO 

Pbopertt— "Taxiko  District." 
The  Pasaaie  Valley  Sewerage  Commiuion- 
en,  incorporated  and  given  certain  powers  by 
Act  March  27,  1902  (P.  U  pp.  190,  195),  Act 
April  1,  1903  (P.  L.  p.  168),  and  Act  March 
18,  1907  (P.  D.  p.  22  [4  Comp.  St.  1910,  p. 
6836,  §i  140-150]),  is  not  a  "taxing  district" 
within  Tax  Act  1903,  |  3,  and  Its  property  U 
not  exempt  from  taxation. 

[Bid.  Note.— For  other  definitioas,  see  Woida 
and  Phrases,  Second  Series,  Tax  District.] 

2.  Taxation  «=>217— Pbopebtt  Taxabui. 

The  Passaic  Valley  Sewerage  Commission- 
era,  in  constructing  sewers  at  the  joint  expense 
of  mnniclpalitiea  in  accordance  with  P.  L.  190T, 
p.  22  (Comp.  St  1910,  p.  68S6),  did  not  hold  land 
nsed  in  trust  for  any  municipality,  m  as  to  bo 
exempt  from  taxation. 

8.  Taxation     «=s>204(2)—Exkmptions— Stat- 
utes—Construction. 
Exemptions  from  general  taxes  are  strictly 
construed. 

Certiorari  by  the  Passaic  Valley  Sewer- 
age Commissioners  against  the  Mayor  and 
Aldermen  of  Jersey  City  and  others  to  re- 
view a  sale  of  real  estate  for  taxes.  Judg- 
ment for  defendants. 

Argned  before  SWAYZB,  J.,  sitting  alone 
pursuant  to  the  statute. 

Rlker  ft  Rlker,  of  Newark,  for  prosecu- 
tors. 

Edward  P.  Stoat,  of  Jersey  City,  for  de- 
fendanta 

SWAYZB,  J.  Tbe  only  question  Is  wheth- 
er real  estate  owned  by  the  Passaic  Valley 
Sewerage  Commissioners  was  assessable  for 
taxes  by  Jersey  City  in  the  years  1914  and 
1915.  The  prosecutors  claim  exemption  un- 
der the  Tax  Act  of  1908  (P.  L.  p.  394).  Sec- 
tion 3  of  that  act  exempts  property  of  the 
United  States,  the  state  of  New  Jersey,  "and 
of  the  respective  counties,  school  districts 
and  taxing  districts  when  used  for  public 
purposes."  The  property  taxed  Is  property 
necessary  (or  the  public  work  of  an  Inter- 
cepting sewer  to  prevent  the  pollution  of  tbe 
Passaic  river  for  the  benefit  of  the  munle- 
Ipalities  In  tbe  Passaic  Valley.  There  Is  no 
question  that  It  Is  used  for  public  purposes. 
It  Is  not  property  of  a  county  or  school  dis- 
trict The  only  question  Is  whether  It  is 
property  of  a  taxing  district  or  taxing  dis- 
tricts. 

[1]  The  Passaic  Valley  Sewerage  Commis- 
sioners was  Incorporated  In  1902  (P.  L.  p. 
190),  and  their  powers  were  defined  by  an 


act  of  the  same  date  (P.  It.  pi  196).  Among 
those  powers  was  tbe  power  to  ordu'  and 
cause  a  tax  to  be  levied  upon  property  with- 
in tbe  district  These  powers  were  further 
defined  and  amplified  by  the  act  of  1903  (P. 
L.  p.  168).  Litigation  ensued,  and  the  Court 
of  Ehrors  and  Ai^)eals  ultimately  beld  that 
die  provisloBS  for  levying  a  tax  for  an 
amount  depending  solely  tm  the  Judgment  or 
discretion  of  ttie  cnmmiasloners,  rendered  tbe 
act  unconstltntlonaL  The  nnderiylng  rea- 
son was  that  the  sewerage  district  was  not 
a  political  district  of  the  state,  and  that  the 
district  to  be  taxed  was  not  coterminous 
with  a  district  to  which  some  right  of  local 
self-government  had  been  given.  Van  Cleve 
V.  Passaic  Valley  Sewerage  Commissioners, 
71  N.  J.  Law,  674,  60  Atl.  214,  108  Am.  St 
Rep.  764.  Thereupon  tbe  Legislature  pro- 
vided a  new  and  different  scheme.  P.  L. 
1907,  p.  22  (O.  S.  p.  6838).  In  substance  this 
provided  for  the  construction  of  the  sewer 
at  the  Joint  expense  of  municipalities  vol- 
untarily entering  Into  contracts  for  that  pur- 
pose. Tile  Passaic  Valley  Sewerage  Com- 
missioners was.  In  fact,  their  agent  for  the 
purpose.  Tbe  act  provided  for  an  apportion- 
ment of  the  cost  of  construction  and  mainte- 
nance among  the  municipalities  entering  in- 
to the  contract  and  the  payment  thereof  by 
the  municipalities.  It  did  not  contain  any 
provision  authorizing  the  sewerage  commis- 
sioners to  levy  or  assess  taxes.  The  com- 
missioners were  to  get  the  necessary  funds 
from  the  municipalities. 

Whatever  might  have  been  said  In  favor 
of  the  proposition  that  the  Passaic  Valley 
Sewerage  Commissioners  was  a  "taxing  dis- 
trict," under  the  acts  of  1902  and  1903  can- 
not be  said  since  the  act  of  1907.  It  is  urg- 
ed, however,  that  the  opinion  in  Berdan  v. 
Passaic  Valley  Sewerage  Commissioners,  82 
N.  J.  Sq.  236,  88  AtL  202,  wUdb  we  adopted 
as  our  own  In  83  N.  J.  Eq.  340,  91  Atl.  1067, 
recognized  the  Commissioners  as  a  munic- 
Apallty.  Tbe  opinion  had  no  such  scope: 
On  the  contrary,  it  was  expressly  bdd  that 
the  sewerage  commissioners  was  merely  an 
Instrumentality  hy  whldi  the  munldpallties 
acted.  No  support  Is  to  be  tSound  in  that 
opinion  for  the  notion  that  the  sewerage 
commissioners  Is  a  "taxing  district"  within 
the  meaning  of  the  Tax  Act  of  1903. 

[2]  The  present  case  is  more  nearly  analo- 
gous to  the  situation  presented  In  Bssex 
County  Park  Commission  v.  West  Orange,  75 
N.  J.  Law,  376,  67  Atl.  1065;  77  N.  J.  Law, 
575,  73  Atl.  611.  There  the  title  to  tbe  land 
was  in  the  park  commission,  as  here  it  is  in 
the  sewerage  commission.  Justice  Pitney  held 
in  the  Supreme  Court  that  it  was  "property 
of  the  county"  within  tbe  meaning  of  the 
Tax  Act  and  although  the  Judgment  of  the 
Supreme    Court    was    reversed,    its  opinioc 
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In  thla  respect  was  dearly  approved;  In 
fact,  ^e  decision  of  the  Court  of  Errora  and 
A.ppea]s  necessarily  rested  on  this  view. 
Justice  Pitney  rested  the  decision  of  the 
Supreme  Court  uiwn  the  authority  glTen  to 
the  park  commissioa  to  acquire  land  "for  the 
benefit  of  the  county,"  and  upon  the  prevl- 
Bion  that  titles  acquired  by  condemnation 
passed  to  the  board  "in  trust  for  the  coun- 
ty." There  are  no  such  proTlsions  in  the 
States  relating  to  the  sewerage  commis- 
sioners. If  the  Legislature  had  meant  tliat 
the  property  should  be  considered  the  prop- 
erty of  the  municipalities,  it  would  surely 
have  determined  in  what  shares  they  should 
hold,  and  not  left  it  to  conjecture  whether 
the  shares  'should  be  in  proportion  to  the 
amount  each  municipality  might  be  required 
to  pay  for  the  cost  of  construction,  or  to  the 
amonnt  it  might  be  required  to  pay  for  main- 
tenance, repair,  and  operation.  The  propot^ 
tions  are  not  necessarily  the  same. 

[3]  In  view  of  the  rule  that  exemptions 
from  general  taxes  are  strictly  construed 
(Sisters  of  Charity  v.  Cory,  Ooll'r,  73  N.  J. 
Law,  699,  65  AtL  600),  I  think  I  am  required 
to  hold  that  this  property  is  taxable. 

Let  Judgment  be  entered  for  the  defend- 
ants, with  costs. 


BTBRSON  V.  OABTBH. 
(Supreme  Court  of  New  Jersey.    Jan.  SI,  1919.) 

(Svllabui  by  tt«  Court.) 

1.  Oas  <»18(5)— Rbmoval  or  Gas  Meteb— 

CoNTKAOr  RiOHT. 

A  gas  company  which  lias  installed  a  gai 
meter  hi  the  cellar  of  a  householder  cannot  for- 
cibly remoTB  the  same,  against  the  protest  of 
the  householder,  without  proof  of  the  contract 
under  which  the  gas  meter  was  installed,  giving 
the  company  the  right  to  enter  the  premises  and 
remove  the  gas  meter. 

2.  As8AtTi.T  AND  Batxebt  «=»16— Oas  <S=»13 
(5)— PoBSKGBiON    or    Mkixk— REMOTAI/— Rx- 

8ISIXHCX. 

A  gas  meter  being  in  the  defendant's  posses- 
sion, the  presmnption  is  that  it  is  rightfully  so, 
nntil  something  is  shown  which  justifies  the 
forcible  remoral  of  tlie  gas  meter.  The  posses- 
sion may  be  defended. 

3.  AssAur.T  AI7D  Battebt  «=3l9— Rivovai.  or 
Metes — Reuedt. 

If  the  possession  of  a  gas  meter  firom  a 
householder,  where  it  has  t>een  installed  by  the 
gas  company,  cannot  be  regained  peaceably,  re- 
sort should  t>e  had  to  a  legal  remedy;  posses- 
sion cannot  legally  be  regained  by  force.  The 
remedy  lies  in  the  courts. 

Appeal  from  District  Court  of  Orange. 

Action  by  Chester  O.  Ryerson  against  £HIa 
A.  Carter.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 


Argued  November  tenn,  1918,  befbre  BSIR- 
6BN,  KAUSCH,  and  BLACK,  JJ. 

Joseph  M.  Degnan,  of  Newark,  for  appel- 
lant. 

Edward  R.  McOlynn,  of  Newark,  for  re- 
spondent 

BLACK,  3.  The  siiit  In  this  case  was 
brought  to  recover  damages  for  an  alleged 
assault  and  battery  made  by  the  defendant. 
The  case  was  tried  by  the  court  without  a 
Jury,  resulting  in  a  judgment  in  favor  of 
the  plaintiff.  The  defendant  appeals,  on  the 
ground  that  the  court  erred,  in  refusing  the 
defendant's  motion  to  nonsuit,  in  rendering 
a  judgment  against  the  defendant  without 
evidence. 

The  defendant  Is  a  householder,  living  on 
Parsonette  street,  in  the  borough  of  Verona, 
and  was  using  gas  supplied  by  the  Public 
Service  Gas  0>mpany,  measured  by  a  meter, 
located  in  defendant's  cellar. 

On  July  16,  1918,  the  plaintiff  came  to 
defendant's  house  and  met  the  defendant  at 
the  back  door  of  her  kitchen.  He  told  her 
he  wanted  to  read  the  gas  meter;  that  he 
was  the  "gas  man."  He  then  went  into  the 
cellar.  There  he  took  a  wrench  out  of  tils 
pocket  and  shut  off  the  gas  cock.  The  plain- 
tiff did  not  tell  the  defendant  he  was  going 
to  remove  the  meter  until  he  took  the  wrench 
out  of  bis  pocket  to  shut  off  the  gas  cock. 
He  then  said,  "I  will  have  to  cut  the  meter 
out,  Mrs.  Carter."  She  said,  "You  can't  take 
the  meter  out"  He  did  not  tell  her  the  gas 
bill  was  not  paid.  She  said  her  bill  had  been 
paid  and  she  always  paid  her  bills.  The 
plaintiff  then  said:  "She  pelted  me.  My 
orders  were  to  go  up  and  remove  the  gas 
meter.  It  was  owned  by  the  Public  Service 
Gas  Company."  This  is  from  the  plaintifTs 
testimony,  and  it  Is  substantially  all  the  evi- 
dence in  the  record  on  which  the  plaintiff 
alleges  liability,  except  further  details  some- 
wliat  amplified.  From  this  evidence  the 
court  could  infer  that  the  Public  Service 
Qas  Company  had  installed  a  meter  tn  the 
defendant's  cellar;  that  a  dispute  existed 
over  the  payment  of  the  gas  bill;  that  the 
company  had  sent  the  plaintiff  to  shut  off 
the  gas  and  take  the  meter  away,  and  while 
he  was  doing  so,  the  defendant  assaulted 
him  or  to  nse  the  plaintifTs  words  x)elted 
him. 

[1-3]  In  this  sltnatlon  the  fundamental 
difficulty  with  the  plalnttfl's  case  is  that 
there  was  no  evidence  whatever  of  any  con- 
tract between  the  Public  Servloe  Oas  Com- 
pany and  the  defendant  Blla  A.  Carter,  or 
that  the  company  or  the  plaintiff  had  the 
right  to  enter  the  premises  and  remove  the 
meter.  Surely  the  plaintiff's  testimony  that 
his  orders  were  to  go  up  and  remove  the  gas 
meter  would  not  supply  the  deficiency.  We 
fail  to  see  by  what  authority  In  law  the 
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plaintiff  had  to  remove  fiie  gas  meter.  It 
was  In  the  defendant's  possession,  and,  the 
presumption  is,  rightfully,  nntll  something 
Is  shown  which  Justifies  the  forcible  removal 
of  the  meter.  We  know  from  common  knowl- 
edge that  the  contract  for  installation  usually 
provides  for  removal  of  the  gas  meter  at  the 
will  of  the  gas  cominny,  so  It  was  a  simple 
matter  to  prove,  and  if  there  Is  a  dispute 
about  the  facts,  the  law  provides  a  simple 
and  adequate  remedy  by  which  the  facts  can 
be  determined  and  settled.  If  the  possession 
of  the  gas  meter  could  not  be  regained  peace- 
ably, resort  should  be  had  to  a  legal  remedy; 
possession  cannot  be  regained  by  force.  The 
remedy  Is  in  the  courts.  The  law  does  not 
favor  settling  disputes  by  force.  Under  the 
facts  shown  In  the  record  In  this  case,  no 
right  of  removal  of  the  gas  meter  existed. 
As  the  meter  was  in  the  defendant's  posses- 
sion, she  had  the  right  to  defend  it  on  her 
own  premises.  This  leads  to  a  reversal  of 
the  Judgment  on  the  ground  that  the  defend- 
ant was  entitled  to  have  the  direction  of  a 
verdict  in  her  favor  for  want  of  proof  of  a 
right  to  remove  the  gas  meter.  The  under- 
lying principle  of  law  applicable  to  the  facts 
of  this  case,  clearly  stated,  is,  if  one  attempts 
to  deprive  another  of  his  goods,  the  latter  Is 
justified  in  laying  hands  on  him  to  prevent 
him  from  so  doing,  and.  If  he  persists  with 
violence,  may  use  force  to  cause  him  to  de- 
sist, provided  he  uses  only  such  force  as  Is 
reasonably  necessary.  3  Cyc.  1070;  6  C!or. 
Jur.  631;  2  R.  C.  L.  p.  656,  par.  35.  Illus- 
trative cases  in  our  courts  are:  Slingerland 
V.  Gillespie,  70  N.  J.  Law,  720,  69  Atl.  162,  1 
Ann.  Cas.  886;  Moore  v.  Camden,  etc,  Tren- 
ton Ry.  Co.,  74  N.  J.  Law,  498,  65  Atl.  1021, 
122  Am.  St  Rep.  399;  Lehigh,  etc.,  Ry.  Co. 
V.  Antallcs,  81  N.  J.  Law,  885,  80  Atl.  469.  In 
other  courts:  NewWrk  v.  Sabler,  9  Barb. 
(N.  T.)  652;  Singer,  etc.,  Machine  Co.  v. 
Phipps,  49  Ind.  App.  116,  94  N.  E.  793. 

The  judgment  of  the  district  court  is  re- 
versed. 


BOROUGH   or   MIDDLESEX   v.    INHABI- 
TANTS OP  CITX  OF  PLAINFIELD 
et  aL 

INHABITANTS  OF  CITY  OF  PLAINFIELD 
et  al.  v.  STATE  BOARD  OP  TAXES  AND 
ASSESSMENT  et  al.  (two  cases). 

(Nos.  90-92.) 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Pec.  24,  181&) 

1.  Taxation  ©=»217  —  Exemption  —  "Pub- 
lic Use"  bt  Citt  and  BoRouana— Statute. 
Land  used  by  city  and  two  boroughs,  with 
approval  of  state  board  of  health,  for  mainte- 
nance of  sewage  disposal  plant,  is  subject  to 
"public  use,"  BO  that  it  is  not  taxable  by  bor- 


ough within  ^Idi  it  fa  situated,  under  Act  Re- 
lating to  Tax«8,  §  3,  as  amended;  land  having 
been  purohased  by  city  and  boroughs  under 
P.  I.  1910,  p.  167,  applying  to  all  manicipali- 
ties. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Use.] 

2.  Taxation   «=>217— Exemption  —  Publio 
Use  by  Citt  and  Boboughb— Sewase  Dis- 
posal Plant. 
Acquisition   of  land   by  city  and  boroughs 
for  sewage  disposal  plant  held  necessary  and 
reasonable  for  public  use  intended,  to  exempt 
land  from  taxation  by  borough  in  which  situat- 
ed, under  Act  Relating  to  Taxes,  g  3,  as  amend- 
ed, although  some  of  the  land  was  not  occupied 
by  the  idant. 

Appeal  from  Supreme  Court. 

Writs  of  certiorari  by  the  Borou^  of  Mid- 
dlesex against  the  Inhabitants  of  the  City  of 
Plainfield  and  others,  and  by  the  Inhabitants 
of  the  City  of  Plainfield  and  others  against 
the  State  Board  of  Taxes  and  Assessment 
and  another,  to  review  an  order  of  the  Board 
of  Taxes  and  Assessment  relating  to  taxes 
assessed  against  the  City  of  Plainfield  and 
the  Boroughs  of  North  Plainfield  and  Dun- 
ellen.  From  the  judgments,  the  Borough  of 
Middlesex  and  the  State  Board  of  Taxes  and 
Assessment  appeal.    Judgment^  affirmed. 

On  appeals  I9  tbe  bonragh  of  Middlesex 
from  judgments  rendered  in  the  Supreme 
Court,  In  wMch  the  following  per  curiam 
was  filed: 

Writs  of  certiorari  were  allowed  in  eadt  of 
the  above-stated  causes  to  review  an  order  made 
by  the  state  board  of  taxes  and  assessment  re- 
lating to  the  taxes  assessed  for  the  years  1915 
and  1916  against  the  city  of  Plainfield  and  the 
boroughs  of  North  Plainfield  and  Dunellen. 
The  facts  are  not  in  dispute,  and,  sufficiently 
stated  for  the  consideration  of  the  question  to 
be  determined,  are:  That  the  city  of  Plainfield 
and  the  boroughs  of  North  Plainfield  and  Dnnel- 
len,  with  the  sanction  and  approval  of  the  statt 
board  of  health,  purchased  a  tract  of  land  con- 
taining about  90  acres,  situate  within  the  lim- 
its of  the  boroagh  of  Middlesex,  for  the  purpose 
of  building  and  maintaining  a  sewage  disposal 
plant,  which  requires  buildings  and  land  for 
the  proper  treatment  and  disposal  of  sewage 
refuse;  that  the  borough  of  Middlesex  canaed 
the  entire  tract  to  b«  asoospod  far  taxes  for 
the  years  1916  and  1916;  that, the  city  of  Plain- 
field  and  the  boroughs  of  North  Plainfield  and 
Dunellen  appealed  to  the  county  board  of  taxa- 
tion of  the  county  of  Middlesex,  which  confirm- 
ed the  assessment ;  that  the  landovsmers  then  ap- 
pealed to  the  state  board  of  taxes  and  assessment, 
which  modified  the  assessments  for  each  year 
by  exempting  the  buildings  and  the  land  then  in 
actual'  use  for  filtering  b^d,'  and  affirmed  the 
assessment  as  to  the  residue  of  the  land  and 
made  its  order  to  that'  effect.  Neither  of  the 
parties  "were  satisfied  with  this  order;  the  bor- 
ough of  Middlesex  -daitalng  that  the  order  wu 


4SS»9oT  otlur  oaiea  see  same  topte  aod  KBT-NDUBEB  in  all  Xer'Numberad  tU^mts  oadlndeKW 


Digitized  by 


Google 


N.J.) 


FEXCK  ▼.  HII«L  BKBAD  00. 


725 


erroneous,  became  n«  part  of  the  asaeasment 
should  have  been  canceled,  and  the  assessed  mu- 
nicipalities because,  as  they  claim,  no  part  of 
the  land  should  be  subjected  to  the  pajrment  of 
taxes.  If  the  contention  made  by  the  assessed 
municipaUtieB,  that  none  of  the  land  should 
be  assessed,  is  correct,  then  the  complaint  of 
the  borough  of  Middlesex  would  have  no  found- 
ation, for  if  no  part  of  the  land  is  assessable  for 
taxes  it  could  not  hold  even  what  the  state 
board  allowed,  and  the  entire  assessment  would 
be  swept  away.  Therefore  we  will  first  deal 
with  the  question  whether,  under  the  statute 
relating  to  exemptions  from  taxes,  this  land  is 
assessable  for  taxes  to  any  extent  The  statute 
which  controls  Is  section  8  of  the  general  act 
of  1903  relating  to  taxes.  C.  S.  vol.  4,  p.  B078 
attempts  to  modify  or  alter  it;  P.  Ll  1908,  p. 
273,  and  P.  U  1907,  p.  634,  having  proved 
abortive.  Essex  Compaay  Park  Commissioners 
T.  West  Orange,  77  N.  J.  Law,  575,  73  Atl. 
511 ;  Secaucus  v.  Huber,  87  N.  J.  Law,  464,  95 
Atl.   123. 

[I]  The  statute  exempts  the  property  of  coun- 
ties, school  districts,  and  taxing  districts,  when 
used  for  public  purposes,  and  the  only  question 
argued  on  behalf  of  the  borough  of  Middlesex 
and  tbe  reason  it  nrges  in  favor  of  the  assess- 
ment is  that  the  land  is  not  used  for  public  pur- 
poses within  the  meaning  of  the  taxing  act,  and 
it  is  insisted  that,  because  the  use  of  this  proper- 
ty is  limited  to  Plainfield  and  the  boroughs  of 
North  Plainfield  and  Dunellen,  it  is  not  a  pub- 
lic use.  We  do  not  think  that  this  claim  is 
sound,  ^e  law  under  which  the  purchase  of 
the  land  was  made  (P.  L.  1910,  p.  107)  is  gen- 
eral in  its  terms,  applying  to  all  municipalities, 
and  when  it  is  invoked  by  a  municipality  or  mu- 
nictpalities  it  is  done  in  furtherance  of  a  public 
use.  The  argument  of  the  borough  of  Middlesex 
seems  to  be  that  because  the  sewage  plant  can- 
not be  used  by  all  the  people  in  the  state,  but 
only  by  a  portion,  it  is  not  a  public  use.  We 
think  the  statement  of  the  proposition  is  a  suf- 
ficient indication  of  its  unsoundness. 

[2]  This  is  an  that  is  urged  by  the  borough  of 
Middlesex,  but  if  it  be  necessary  to  go  -beyond 
this  we  are  of  opinion  that  the  acquisition  of 
this  tract  of  land  was  necessary  and  reasonable 
for  the  public  use  intended.  The  actual  oc- 
cupation of  a  portion  of  the  land  by  the  disposal 
works  is  not  the  measure  of  public  use.  It  was 
necessary  to  have  a  considerable  tract  of  land 
to  provide  increased  facilities  to  dispose  of  the 
refuse  matter,  and,  as  we  think,  very  necessary 
to  properly  provide  for  its  isolation,  so  as  not 
to  become  a  nuisanee  in  the  neighborhood.  The 
extent  and  eharacter  of  different  cases  must 
depend  upon  existing  conditions. 

Mr.  Johnson,  a  civil  engineer,  called  on  be- 
half of  the  borough  of  Middlesex,  while  not 
approving  of  the  location  fixed  by  the  state 
board  of  health,  said:  "It  is  to  be  stated,  how- 
ever, that  the  sprinkling  filters,  which  of  them- 
selves are  probably  the  greatest  factor  of  nui- 
sance production,  are  located  on  this  map,  sub- 
stantially in  the  center  of  the  plot  It  en- 
deavors to  guard  against  nuisances  through  the 
carrying  of  odors  tfojn  the  disposal  plant  to 
property  outside  of  the  boundary  line.  I  don't 
believe  that  the  isolation  is  any  too  great." 

It  seems  to  na  that  the  municipalities  were 
bound  to  purchase  a  tract  of  land  of  sufficient 


dimensions  to  prev«it  tiie  intended  use  from 
becoming  a  nuisance,  and  that  this  element 
should  be  considered  in  determining  whether 
the  property  is  held  for  public  use. 

The  assessments  against  the  prosecutors,  the 
city  of  Plainfield  and  the  boroughs  of  North 
Plainfield  and  Dunellen,  for  the  years  1016  and 
1918,  wUl  be  set  aside,  with  costs. 

Tlie  writ  held  by  the  borough  of  Middlesex 
will  be  dismissed,  with  costs. 

George  W.  'Anderson,  of  Newark,  and  Wil- 
liam A.  Coddington,  of  Plainfield,  for  appel- 
lants. 

Llndabary,  D^ne  &  Faulks  and  3.  Ed- 
ward Ashmead,  all  of  Newark,  for  respond- 
ents. 

PER  CURIAM.  The  Judgments  under  re- 
view herein  will  be  affirmed,  for  the  reasons 
set  forth  In  the  opinion  of  the  Supreme 
Court 

WHITE  and  GARDNER,  JJ.,  dissent 


FBICK  V.  BILL  BREAD  CO.  et  aJ. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  7,  1919.) 

(SyOabui  by  the  Court.) 

Appbai.  and  Bbrob  .  «aBB— PBOOBroiiraB  on 
PBisooATivK  Wbtes— MxiBOD  or  APFBAI/— 
"OlTII-  Oasbb." 
Proceedings  on  prerogative  writs  are  "civil 

cases,"  and  therefore  appellate  proceedings  on 

judgments  in  those  cases  are  to  be  prosecuted 

by  appeals,  and  not  writs  of  error. 
[E!d.  Note.— For  other  definitions,  see  Words 

and  Phrasea,  Second  Series,  Civil  Case.] 

Appeal  from  Supreme  Court 

Mandamus,  on  the  relation  of  Bertha  E. 
Feick,  executrix,  etc.,  against  the  Hill  Bread 
Company  and  others.  From  a  Judgment  of 
the  Supreme  Court  (103  Atl.  813),  sustaining 
a  demurrer  to  an  alternative  writ  of  manda- 
mus, and  ordering  the  Issuance  of  peremptory 
writ,  defendants  appeal.    Affirmed. 

See,  also,  104  Atl.  96. 

Frank  E.  Bradner,  of  Newark,  for  appel- 
lants. 

Pitney,  Hardin  &  Skinni^  and  B.  O.  Stan- 
ley, all  of  Newark,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  the  Supreme' Court;  sustaining 
a  demurrer  to  an  alternative  writ  of  manda- 
mus and  ordering  the  issuance  of  a  psremp- 
tory  writ 

The  respondent  questions  whether  an  ap- 
peal wlU  lie,  on  the  ground  that  proceedings 
on  prerogative  writs  are  not  governed  by  the 
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practice  act  of  1912  (P.  Ii.  p.  882).  ThlB  Is  a 
misconception.  The  contention  of  counsel  is 
donbtless  based  on  section  3  of  that  act, 
which  provides  that  there  shall  be  but  one 
form  of  civil  action  In  common-law  courts, 
which  shall  be  denominated  "action  at  law," 
but  which  staall  not  apply  to  proceedings  on 
prerogative  writs.  That  simply  means  that 
rules  to  show  cause,  writs,  etc.,  in  proceed- 
ings in  the  court  of  first  instance  shall  ob- 
tain as  theretofore,  but  has  nothing  to  do 
with  appeals  from  judgments  In  those  pro- 
ceedings. 

The  practice  act  of  1912  (P.  Ll  p.  382,  f  2S) 
provides  that  writs  of  error  in  dvU  cases 
are  abolished  and  that  in  lieu  an  appeal 
may  be  tak^i  In  any  case  in  which  the  appel- 
lant would  theretofore  have  been  entitled  to 
that  writ;  As  mandamus  Is  not  a  criminal 
case,  it  must  be  a  civil  one,  and  therefore  ap- 
peal, and  not  error,  is  the  only  allowable  ap- 
pellate proceeding  under  that  act 

On  the  meritorious  questions  involved  the 
Supreme  Court,  in  our  opinion,  reached  the 
right  result;  and  the  Judgment  under  review 
herein  will  be  afilrmed,  for  the  reasons  ex- 
pressed In  the  opinion  delivered  by  Mr.  Jus- 
tice Kalisch  In  the  Supreme  Court,  103  Atl. 
818. 


YODNO  WOMEN'S  CHRISTIAN  ASS'N  OF 
PHILADELPHIA,  PA.,  v.  MONMOUTH 
COUNTY  BOARD  OP  TAXATION  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  19,  1910.) 

Taxation  «=>241(1)  —  Exemption  —  Chabi- 
TT— Vacant  IjAnd— iStatotb. 
Act  April  8,  1913  (P.  L.  p.  57Q),  exempting 
from  taxation  buildings  and  land  actually  used 
for  charitable  purposes,  held  not  to  exempt  land 
owned  by  a  young  women's  christian  associa- 
tion, the  buildings  whereon  had  been  destroyed 
by  fire  and  not  replaced. 

Certiorari  by  the  Young  Women's  Chris- 
tian Association  of  Philadelphia,  Pa.,  against 
the  Monmouth  County.  Board  of  Taxation 
and  others,  removing  assessment  for  taxes. 
Writ  dismissed. 

Argued  November  term,  1916,  before 
PAREBR  and  MINTURN,  JJ. 

McCarter  &  BngUSb,  of  Newark,  for  prose- 
cutor. 

Howard  W.  Roberts,  of  New  Monmouth, 
for  county  board. 

Durand,  Ivins  &  Carton,  of  Asbury  Park, 
for  collector. 


MINTURN,  J.  The  prosecntor  was  incor- 
porated by  an  act  of  the  General  Assembly 
of  Pennsylvania  May  9,  1871  (P.  L.  WO)  for 
certain  purposes,  and  acquired  a  plot  of 
ground  150  feet  front  on  First  and  Second 
avenues  by  300  feet  on  Heck  street  in  Asbnry 
Park.  On  this  plot  were  erected  buildings 
used  by  the  prosecutor,  and  which  were  to- 
tally destroyed  by  Are  April  6, 1917,  In  which 
a  large  number  of  other  buildings  were  also 
destroyed. 

At  the  period  of  the  year  1917  when  the  as- 
sessor of  Asbury  Park  was  required  to  levy 
assessments  for  the  purpose  of  taxation,  the 
plot  of  ground  In  question  was  vacant,  and 
was  not  used  for  any  purpose  exempting  It 
from  taxation,  and  the  assessor  of  Asbury 
Park  assessed  it  at  (19,200.  On  appeal  to 
the  Monmouth  county  board  of  taxation  this 
assessment  was  affirmed,  and  prosecutor  now 
seeks  to  have  It  set  aside  by  this  court  as 
tax  free  because  owned  exclusively  by  a 
charitable  organization  and  devoted  entirely 
to  charitable  uses. 

We  think  this  tax  was  properly  Imposed. 
To  admit  the  claim  of  the  prosecutor  would 
be  tantamount  to  conceding  that  an  owner 
whose  building  has  been  destroyed  may  leave 
the  land  unoccupied  hy  any  structure  ad  in- 
finitum, and  claim  exemption  by  reason  of 
ownership  by  a  charitable  body.  Ownership 
Is  not  the  sole  and  only  test  Use  is  the  dom- 
inant factor  upon  wblcb  exemptions  of  this 
(diaracter  are  based,  and  to  bring  the  nse 
within  the  legislative  contemplation  it  most 
be  based  upon  a  use  of  the  entity,  and  can- 
not be  applied  to  a  severance  of  a  freehold 
by  which  the  building  or  the  land  may  be 
severally  and  independently  exempted. 

The  language  of  the  act  (P.  L.  1913,  p. 
670)  is  in  the  conjunctive  buildings  and  land 
"actually  used  for  charitable  purposes."  The 
public  policy  underlying  concessions  of  tbls 
character  Is  invariably  based  upon  actual 
use  as  a  presumable  quid  pro  quo  for  the 
concession.  Once  the  use  ceases  the  legisla- 
tive reason  actuating  the  concession  ceases 
with  it  "Ratione  cessante  cessat.  Ipsa  lei." 
Such  is  the  ratio  decidendi  of  the  various  ad- 
judications of  this  court  and  the  Court  ot 
Errors,  where  the  question  has  received  con- 
sideration. One  of  the  most  recent  is  Long- 
port  V.  Bamberger  Sea^ore  Home,  102  Atl. 
633,  where  a  construction  was  placed  upon 
the  words  "actually  used"  in  the  various  ex- 
emption enactments  entirely  consistent  with 
the  view  here  expressed.  See,  also,  Falrvlew 
Cemetery  Co.  v.  Fay,  90  N.  J.  Law,  427, 101 
Aa  405. 

The  writ  will  be  dismlased. 
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I*  LEHMAN  &  CO.  ▼.  TRENTON  LODGE, 
NO.  164.  liOTAIi  ORDER  OF  MOOSE. 

(GoDit  of  Erron  and  AppeaU  of  Nmr  Jersey. 
Dee.  2A,  1918.) 

Absociatioits  «=>1&— Repbesektatior  bt 
Agknt— RXLATIOn. 
By  agreement  whereby  defendant  lodge  rent- 
ed restaurant  to  H.,  held  that  it  was  impliedly 
agreed  that  H.  should  furnish  and  pay  for  food 
so  that  plaintiff  who  furnished  food  stufb  to  H. 
for  the  restaurant  could  not  recover  from  defend- 
ant on  the  theoi7  tliat  H.  was  acting  as  defend- 
ant's agent  because  of  said  agreement. 

Appeal  from  Supreme  Court 

Action  by  L.  Lehman  &  Oo.  against  Tren- 
ton Lodge,  Na  164,  Loyal  Order  of  Moose. 
Judgment  for  defendant  was  afllrmed  by  the 
Snprane  Court,  and  plalnttfl  appeals.  Af- 
finned. 

On  appeal  from  the  Supreme  Oourt,  la 
which  the  following  per  curiam  was  filed: 

"The  plalntifP  delivered  foodstuffs  to  one  HDl 
at  the  Moose  Home.  They  were  ordered  by  HiU, 
but  the  plaintiff  in  this  suit  claims  that  he 
acted  as  the  agent  of  the  defendant,  and  that 
the  latter  is  liable  for  the  price  of  the  goods. 
^e  trial  judge,  sitting  without  a  jury,  found 
for  the  defendant,  and  we  think  such  Judgment 
cannot  be  disturbed. 

"The  question  ia.  Had  EQU  the  authority  to 
pledge  the  credit  of  the  defendant  lodge?  It  ia 
admitting  that  If  such  power  is  not  conferred 
by  the  written  agreement  between  Hill  and  the 
defendant,  it  did  not  exist.  We  think  the  agree- 
ment conferred  no  authority  to  pledge  the  credit 
of  the  defendant  for  foodstuffs.  It  is  admit- 
ted that  it  did  not  expressly,  and  we  think  that 
snch  power  is  not  implied  bojp  it*  terms. 

"It  is  to  be  noted  that  the  lastroment  is  to 
be  construed  just  as  though  the  question  were 
between  the  defendant  and  Hill,  for  the  ques- 
tion here  is  not  as  to  what  the  plaintiff,  know- 
ing the  contract  and  acting  upon  it,  had  a  right 
to  assume  that  it  meant,  but  simply  and  strict- 
ly, what  the  contract,  of  which  the  plaintiff  was 
entirely  ignorant,  does  provide.  We  think  its 
provisions,  taken  all  together,  indicate  clearly 
that  the  running  of  the  restaurant  as  a  business 
venture  was  to  be  the  undertaking  of  HiU,  not 
defendant.  Defendant  was  to  'give  him  the  rent 
in  the  restaurant  free,'  and  he  was  to  pay  de- 
foidant  25  per  cent,  of  the  net  receipts— obvi- 
ously bis  receipts.  In  other  words,  defendant 
rented  to  Hill  the  restaurant  premises  for  a 
rental  of  25  per  cent  of  Hill's  net  receipts. 

"If  the  restaurant  as  a  business  was  being  run 
by  the  defendant,  with  Hill  as  agent  instead  of 
by  HiU  as  a  tenant,  the  proviaiini  would  not 
taave  been  that  Hill  pay  to  defendant  25  per 
cent  of  the  reodpts^  but  instead  would  have 
been  that  HiU  should  be  allowed  to  retain  70 
per  cent  of  the  net  receipts,  or  that  defendant 
abould  pay  to  HiU  75  per  cent  of  the  net  re- 
«eipt8.  Defendant  was  to  furnish  him  dishes 
and  utensils,  but  he  was  to  furnish  a  'free  lunch' 
to  defendant    The  help  was  to  be  furbished  and 


'paid  for  hy  the  said  George  HiU'  and  HiU  was 
to  pay  for  breakage  and  loss  of  the  dishes  and 
utensils  loaned  him,  and  also  to  pay  'for  the 
gas  he  used  for  cooking  purposes.'  Also,  the 
provision  as  to  notice  of  'quitting  premises' 
clearly  indicates  a  tenancy. 

"The  whole  instrument  therefore,  indicates 
clearly  that  the  busineaa  was  HiU's  and  not  de- 
fendant's. The  consequence  is  that  although 
the  agreement  is  sUent  as  to  the  purchase  of 
food,  yet  inasmuch  as  a  supply  of  food  is  a 
necessary  factor  in  the  running  of  a  restaurant 
the  parties  must  have  contemplated  it  and  from 
the  agreement  as  a  whole  must  be  held  to  Jiave 
impliedly  agreed  that  HiU  should  furnish  and 
pay  for  the  food,  just  as  he  was  to  furnish  and 
pay  for  help,  and  pay  for  the  gas  and  loss  of 
dishes,  and  rent  for  the  premises.  Since  the 
whole  contract  negatives  any  implied  agreement 
that  the  defendant  should  furnish  and  pay  fbr 
the  food,  the  trial  Judge  properly  refused  to  find 
a  verdict  for  the  plaintiff. 

"We  indine  to  think  that  there  was  no  error 
in  the  admission  of  evidence.  If  there  was, 
clearly  in  the  view  we  take  of  the  case  there  was 
none  that  injuriously  affected  the  substantial 
rights  of  the  plaintiff. 

"The  judgment  below  will  be  affirmed,  wltli 
coats." 

Martin  P.  Devlin,  of  Troiton,  for  appel- 
lant. 

Malcolm  G.  Bnchanon,  of  Trenton,  for  re- 
spondent 

PER  ODRIAM.  The  Judgment  under  re- 
view wUi  be  afflnned  lor  the  reasons  set 
forth  In  tho  opinion  of  the  Supreme  Oourt 


BINGHAM  V.  SCHlNDBIi. 

(Court  of  Errors  and  Appeala  of  New  Jersey. 
Oct  U,  1918.) 

1.  LiBBI,  AND  SlANDEB  4=>86(1)— AxLEaATION 

OF  DsrAUATOBT   Sense  ur   Wbioh  Ijait- 

ouAOE  IS  Used. 
Under  Practice  Act  t  106,  the  pleader  may 
aver  that  the  words  set  forth  as  Ubelous  or 
slanderous  were  used  in  any  defamatory  senae 
he  may  see  fit  to  attribute  to  them. 

2.  LiiBEi.  AHD  Slander  4=s»100(3)— Evidekoe 
Adiussible  Undeb  Qenebal  Issue— TBuxh 
or  Alixoed  Slanoebocs  Wobdb. 

Under  the  plea  of  general  issue,  the  truth  of 
the  alleged  slanderous  words  spoken  may  be 
proved,  but  only  to  the  extent  d  rebutting  the 
presumption  of  malice. 

3.  Witnesses    €=»275(6)  —  Ckoss-Ezamina- 

TION. 

In  an  action  for  damages  for  aUeged  slan- 
derous statement  by  defendant  that  he  .knew  of 
plaintiff's  having  given  a  check  in  payment  for 
automobUe  tires  when  he  liad  no  account  in  the 
bank,  crossrezamination  of  plaintiff,  "Did  you 
ever  give  any  checks  for  automobile  tires,''  was 
immaterial  and  irrelcTant 
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4.  Tkiai,  «=3l39<4)  — Nonsdit— Pars  of  Is- 
sues. 

Where  a  motion  for  nonsoit  was  a  general 
one  on  the  gronnd  that  plaintiff  failed  to  make 
oat  a  case  under  the  complaint,  even  thongh  it 
appeared  that  the  first  count  was  insuffident 
in  law  or  not  supported  by  the  testimony,  never- 
theless, if  the  second  oount  was  good  and  there 
was  evidence  to  support  it,  the  motion  for  non- 
suit could  not  properly  be  entertained. 

5.  lilBEL  AND  Slandeb  iS=»123(4)— Defama- 
TOBir  WOBDS— Question  fob  the  Jubt. 

Whether  the  alleged  slanderous  words  that 
plaintiff  "conducted  himself  improperly  with  wo- 
men while  his  wife  was  ill  in  the  hospital;  he 
had  them  at  his  house" — were  used  in  the  de- 
famatory sense  of  charging  plaintiff  with  adul- 
tery or  immoral  conduct  as  alleged,  was  a  ques- 
tion for  the  jury. 

6.  Appkai  and  Ebbob  <S=»9K5— Review— Pbe- 
pondebance  of  Etidencb— Considebaxiok 
OK  Appeal. 

The  assignment  that  plaintiff  has  failed  to 
establish  a  case  of  slander  by  the  preponderance 
of  the  evidence  is  a  matter  which  cannot  be 
properly  considered  on  appeal. 

7.  Libel  and  Slandeb  €=>104(2)— Instbtto- 
ti0n8 — convebsatidn  between  plaintiff 
AND  Defendant. 

In  an  action  for  slender,  it  was  proper  to 
instruct  that  in  determining  whether  or  not 
the  words  were  spoken  the  jury  could  consider 
the  testimony  of  plaintiff  and  his  wife  relating 
to  a  conversation  in  which  defendant  twitted 
plaintiff  "about  riding  aronnd  in  an  automobile 
when  he  owed  for  bis  rent"  aad  indicated  de- 
termination to  discredit  plaintiff  with  his  em- 
ployers. 

Appeal  from  Supreme  Court 

Action  by  W.  Wallace  Biagham,  Jr., 
against  George  J.  Schlndel.  From  a  Judg- 
ment of  the  Supreme  Court  affirming  a  judg- 
ment of  the  circuit  court  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

On  appeal  from  the  Supreme  Court,  in 
which  the  following  per  curiam  was  filed : 

"This  is  an  appeal  from  a  judgment  entered 
on  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant  in  the  Essex  circuit  for  $1,800. 

"The  defendant  obtained  a  rule  to  show  cause, 
reserving  exceptions  taken  at  the  trial,  with  the 
result  that  the  verdict  was  reduced  to  $1,000 
and  judgment  entered  for  that  amount,  from 
which  judgment  the  defendant  appeals  to  this 
court 

"The  plaintiffs  complaint  contained  two 
counts  for  slander. 

"The  first  oount  charges  the  alleged  slanderous 
words  spoken  to  be  as  follows:  1  know  of 
Bingham's  having  given  a  check  in  payment  of 
automobile  tires  when  he  did  not  have  an  ac- 
count and  can  prove  this.'  The  innuendo  is: 
'Defendant  meant  thereby  that  the  plaintiff  had, 
by  means  of  said  check,  secured  goods  under 
false  pretenses,  and  witii  intent  to  defraud  the 
party  from  whom  the  tires  were  purchased.' 

"The  second  count  charges  the  following  al- 


leged slanderous  words  to  have  been  spoken: 
'Bingiiam  conducted  himself  improperly  with 
women  while  his  wife  was  ill  in  the  hospital; 
he  had  them  at  his  house.  This  can  be  proved 
by  people  living  in  the  house  at  tj>e  time.'  The 
innuendo  is:  'Defendant  meant  thereby  that  the 
plaintiff  had  been  guilty  of  adultery  or  immcN^ 
conduct  with  said  women.' 

[I]  "Under  section  106  of  the  Practice  Act,  3 
Comp.  Stat.  p.  4085,  the  pleader  may  aver  that 
the  words  set  forth  were  used  in  any  defama- 
tory sense  he  may  see  fit  to  attribute  to  them. 
Curley  t.  Fenney,  62  N.  X  Law,  70,  40  AtL 
678. 

[2, 3]  "The  first  ground  of  appeal  is  rested  op- 
on  the  exclusion  by  the  court  of  the  foUowing 
question  put  by  defendant's  counsel  to  the  plain- 
tiff, on  cross-examination:  'Did  you  ever  give 
any  checks  for  automobile  tires  3'  The  conten- 
tion is  that  tb.e  question  was  erroneously  exclud- 
ed. It  appears  that  the  question  was  objected 
to  by  counsel  for  plaintiff  npon  the  ground  that 
it  was  an  attempt  to  establish  justification  and 
because  justification  had  not  been  pleaded; 
hence  it  was  not  admissible. 
'  "nie  legal  rula  is  settled  in  this  atate  that  nn- 
der  the  plea  of  ganeral  issue  the  truth  of  the 
alleged  slanderous  words  spoken  may  be  proved, 
but  only  to  the  extent  of  rebutting  the  presump- 
tion of  malice.  Merrey  v.  Guardian  Pub.  Co., 
79  N.  J.  Law,  177,  74  AtL  464,  affirmed  81 
N.  J.  Law,  632,  80  Atl.  831. 

"It  is  obvious  that  the  question  put  to  the 
plaintiff  bore  no  material  pertinency  to  the 
controversy  as  to  whether  or  not  the  plaintiS 
had  given  a  check  in  payment  for  automobile 
tires  when  he  did  not  have  an  account 

"If  the  question  put  to  the  plaintiff  had  been 
answered  in  the  affirmative,  it  would  not  have 
tended  to  establish  the  truth  of  the  alleged  slan- 
derous words.  It  may  very  well  be  that  the 
plaintiff  gave  checks  for  automobile  tires  which 
were  paid. 

"A  different  situation  woald  have  been  pre- 
sented if  the  question  asked  the  vritness  was 
whether  he  ever  gave  any  checks  for  automo- 
bile tires  when  he  had  no  account  in  the  bank 
to  meet  them.  The  question  asked  was  prop- 
erly excluded.  It  was  immaterial  and  irrele- 
vant. The  fact  that  it  was  excluded  on  an  er- 
roneona  ground  cannot  properly  be  made  a 
basis  of  api)eal. 

[4,  5]  "The  second  ground  of  appeal  is  based 
on  the  refusal  of  the  court  to  grant  a  nonsnic 
at  the  dose  of  the  plaintiffs  case.  It  is  obvi- 
ous from  the  record  that  (he  motion  was  prop- 
erly refused. 

"It  appears  that  at  the  close  of  the  plaintiff's 
case  counsel  for  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  plaintiff  had  fniled  to 
show  any  damages  sustained. 

"In  appellant's  brief  it  is  argued  that  the 
defendant  was  entitied  to  a  nonsuit  as  to  the 
first  count  of  the  complaint.  The  modoa  for 
a  nonsuit  was  a  general  one  and  was  placed 
squarely  on  the  ground  that  the  plaintiff  failed 
to  make  out  a  ease  under  the  complaint;  and, 
even  though  it  appeared  that  the  first  count  »as 
insufficient  in  law  or  not  supported  by  the  tea- 
timony,  nevertheless,  if  the  second  count  vaa 
good,  and  there  was  evidence  to  support  it,  the 
motioB  to  nonsoit  could  not  properly  be  enter- 
tained.   In  respect  to  the  last-mealioned  coont, 


■^PKiPot  otk«r  «asM  see  aam*  topic  and  KBT-KDMBHR  in  all  Ker-NumlMrwl  Stgasts  and  Indsxti 


Digitized  by 


Google 


N.J.) 


STATE  ▼.  BOSEXBXBa 


729 


counael  for  appellant  aiguec  that  it  doea  not  Im- 
pute the  commiisioo  of  the  crime  of  adalter7> 
in  that  the  immoral  conduct  charged  does  not 
indude  within  its  meaning  intercourse  with  mar- 
ried women,  which  is  essential  in  order  to  charge 
adultery. 

"Aa  the  atatote  permits  the  pleader  to  aver 
the  use  (tf  the  words  in  any  defamatory  sens* 
he  sees  fit  to  attribute  to  them,  it  was  for  tlie 
jury  to  decide  from  the  proof  of  the  words  spok- 
en whether  they  wer«  spoken  of  the  plain tifl  In 
the  defamatory  sense  averred  in  the  oomplaint. 

"We  think  from  the  words  used  it  is  permis- 
Bible  for  the  jaiy  to  find  that  they  were  spoken 
in  the  defamatory  sense  set  oat  in  the  innuenda 

[6]  "The  third  ground  of  ai^wal  is  based  on 
the  refusal  of  the  court  to  dieect  a  vardiet  for 
the  defendant  for  the  reason  stated  on  the  mo- 
tiott  for  a  nonsuit,  and  tot  the  farther  reason 
that  die  phdntlff  has  failed  by  the  prep<»ider- 
anoe  of  the  evidence  to  establish  a  case  of 
slander. 

"These  grounds  are  not  argued  on  the  appel- 
lant's brief.  Suffice  it  to  say  that,  so  far  as 
they  relate  to  the  basis  of  the  motioa  for  a  non- 
suit, that  question  needs  no  further  discussion 
here,  and,  as  to  the  grovnd  relating  to  the  pre- 
ponderance of  the  evidence,  that  is  a  matter 
which  cannot  be  properly  considered  on  appeal. 

[7]  "The  fourth  and  last  ground  of  appMiI  ia 
founded  on  aa  eseeptioci  takes-  to  the  judge's 
charge  wherein  he  said:  'In  determining  wheth- 
er or  not  the  words  were  spoken,  you  have  a 
right  to  consider,  in  connection  therewith,  the 
testimony  of  Mr.  and  Mrs.  Bingham  relating  to 
a  conversation  on  Orange  street  to  which  your 
attention  will  presently  be  called.' 

"The  conversation  to  which  the  trial  judge 
referred,  is  stated  by  him,  in  his  charge,  as  fol- 
lows: The  plain tifE  says  that,  before  these 
words  were  spoken,  the  defendant  met  him  and 
his  wife  on  Orange  street,  and  twitted  him 
about  riding  around  in  an  automobile  when  he 
owed  for  his  rent,  and  then  said  that  he  didn't 
care  now  anything  about  the  money,  but  that 
his  ambition  was  to  put  him  on  tile  bum,  to 
queer  him.  Hli  wife  says  that,  when  she 
heard  this  conversation  start,  she  avoided  it 
by  going  into  the  store,  and  when  she  oame  out 
the  defendant  insisted  upon  talking  to  her  about 
it,  although  she  said  she  did  not  want  to  hear 
about  it;  and  he  then  said  that  he  wanted  to 
repeat  to  her  what  he  said  to  Mr.  Bingham, 
and  he  said  it  was  not  money  he  was  after,  that 
he  was  after  him,  and  that  he  would  get  him, 

and  would  go  to  his  employers  and  queer  him. 
•    •    •  • 

"Counsel  for  appellant  argues  that  the  evi- 
dence of  this  conversation  was  only  admissible 
upon  the  question  of  malice,  and  could  only  be 
used  as  evidence  bearing  upon  the  original  mo- 
tive of  the  defendant  ilk  speakitig  the  alleged 
slanderous  words  to  Mr.  Bristow  afterwards, 
but  that  the  trial  court  regarded  the  conversa- 
tion as  tending  to  show  an  intent  to  slander  the 
plaintiff  and  practically  instructed  the  jury  that 
it  might  infer  that  the  Intent  was  followed  out 
by  the  speaking  of  the  words,  and  therefore 
harmful  wror  was  committed. 

"We  are  unable  to  perceive  any  error  in  the 
instruction  excepted  to. 

"What  the  trial  judge  t<dd  the  jury  was  that 
it   could   take  into  consideratioa   the   Orange 


strsct  conversation,  whidi  to«k  place  several 
days  prior  to  the  utterance  of  the  alleged  slan- 
derous words,  the  attitude  of  defendant's  mind 
towards  the  plaintiff,  when  it  came  to  consider 
the  question  whether  or  not  it  was  likely  that 
the  defendant  made  nae  of  the  alleged  slander- 
ous words  attributed  to  him. 
"The  Judgment  is  affirmed,  with  costs." 

Levy  &  Fenster  asd  Frank  B.  Bradner,  all 
of  Newark,  for  appellant 

Joha  W.  Palmer,  of  Newark,  for  respond- 
ent 

FEB.  CURIAM.  The  Judgment  under  la- 
vianr  will  be  affirmed  for  tbs  reaaonB  set 
fbrtb  in  the  opinion  of  the  Supreme  Court 


STATB  T.  BOSENBSRG. 

(Court  of  Errors  and .  Appeals  of  New  Jersey. 
Jan.  7,  1919.) 

Crikcnai,  Law  «=9ll49— Afpeai/— Dibcbk- 
TioN— MoTiow  TO  Quash  IsDicncBirr. 
A  motion  to  quash  aa  indictment  is  address- 
ed to  the  discretion  of  the  court,  and  the  de- 
nial of  such  motion  per  se  is  not  reviewable  ei- 
ther on  strict  writ  of  error  or  under  CMminal 
Procedure  Act,  S  ISd. 

Snor  to  Supreme  Court 

Joseph  Rosenberg  was  convicted  of  pvt- 
chaslng  from  minor  goods  which  might  have 
been  stolen.  The  Supreme  Court  affirmed 
the  conviction,  and  defendant  brings  error. 
Affirmed. 

On  error  to  tbe  Supreme  Court,  in  which 
the  following  per  curiam  wes  filed: 

"The  plaintiff  in  error  was  convicted  before 
the  Atiantic  quarter  sessions  on  an  indictment 
charging  that  he  'unlawfully  did  buy  and  pur- 
chase from  one  Bdward  Bowers,  a  minor  under 
the  age  of  sixteen  years,  two  metal  hinges, 
which  said  personal  property  may  have  been 
stolen.' 

"The  dime  intended  to  be  charged  in  the  in- 
dictment was  a  violation  of  the  supplement  to 
the  crimes  act  passed  in  1008  (P.  L.  p.  643), 
which  provides  that  any  person  who  shall  buy 
or  purchase  any  hardware,  waste  metals,  plumb- 
ers' or  builders'  supplies,  etc.,  from  any  minor 
under  the  age  of  10  years,  'which  nuiy  hav^ 
been  stolen,'  shall  be  guilty  of  a  misdemeanor. 

"Before  pleading  to  the  indictment,  counsel 
for  the  defendant  moved  to  quash  it  upon  the 
ground  that  it  failed  to  charge  that  the  goods 
purchased  by  him  were,  in  fact  stolen ;  the 
contention  being  that  the  purpose  of  the  Legis- 
lature was  to  punish  the  purchaser  of  stolen 
goods  from  minors  under  the  agu  of  16,  when  the 
circumstances  were  such  as  tq  suggest  to  a 
reasonable  man'  that  they  might  have  been 
stolen,  and  that  consequentiy,  it  was  necessary 
for  the  state  to  allege  that  the  goods  set  oat 
in  the  indictmeat  had,  ia  fact,  been  so  acquired 
by  the  vendor. 
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"The  motion  to  quash  was  refused,  and  this 
judicial  action  is  made  the  snbject  of  an  assign- 
ment  of  error,  and  also  a  reason  for  reTersal. 

"It  is  settled  in  this  state  that  a  motion  to 
gnash  an  indictment  is  addressed  to  the  discre- 
tion of  the  court,  and  tiiat  the  denial  of  such 
motion,  per  se,  is  not  reviewable,  either  on  strict 
writ  of  error,  or  under  section  186  of  the  Crim- 
inal Procedure  Act  (2  Comp.  St.  1910,  p.  1863). 
State  y.  Pisanidlo,  88  X.  J.  Law,  262,  96  AU. 
89;  State  t.  Plough,  88  N.  J.  Law,  426,  97  Atl. 
64;  State  v.  Plough,  88  N.  J.  Law,  428,  97  Aa 
26S.  The  refusal  to  quash,  therefore,  affords 
no  ground  for  a  reversal  of  the  conviction  under 
review. 

"At  the  argument  of  the  case  the  prosecutor 
consented  that  the  plaintiff  in  error  might 
amend  his  assignments  so  as  to  allege  error  on 
the  record,  and  thus  properly  raise  the  question 
of  the  validity  of  the  indictment  The  plaintiff 
in  error,  however,  has  not  seen  fit  to  take  ad- 
vantage of  this  offer,  and  we  see  no  reason  why 
we  should  assume  an  assignment  which  does  not 
in  fact  exist,  for  the  purpose  of  reversing  a 
conviction;  especially  in  a  case  like  the  present, 
where  the  fact  that  the  goods  specified  in  the 
indictment  were  admitted  by  the  plaintiff  in 
error  at  the  trial  to  have  been  stolen  by  the 
vendor, 

"Other  errors  were  formerly  assigned;  bnt, 
as  none  of  tiiem  were  argued  before  us,  or 
even  referred  to  by  counsel  at  the  argument  we 
consider  them  to  have  been  abandoned. 

"The  Judgment  under  review  will  be  afSrmed." 

Babcock  &  Champion,  of  Atlantic  City,  tor 
plaintlfC  in  error. 

Edmund  C.  GaskUl,  Jr.,  Prosecutor  of  the 
Pleas,  of  Atlantic  City,  tor  the  State. 

PER  CUBIAM.  The  Judgment  under  re- 
view will  be  affirmed  for  tbe  reasons  set 
forth  in  the  opinion  of  the  Supreme  Court 


BOARD  OF  HEALTH  OF  TOWN  OF  WEST 
HOBOKEN  V.  DUOKETT. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  11,  1918.) 

Health  «=934— Boards  of  Hkaias— Phtsi- 

OIAR'S  REPOST  or  BiBTHB. 

Where  a  county  possesses  a  county  board  of 
health  and  vital  statistics,  it  is  suffident,  under 
P.  L.  1909,  p.  168,  tor  i.  physician  to  report  a 
birth  to  Bucfa  board,  instead  of  to  the  local 
board. 

Appeal  from  Supreme  Court. 

Proceeding  by  the  Board  of  Health  of  the 
Town  of  West  Hoboken  against  Warren  J. 
Duckett  to  recover  a  penalty.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

The  following  per  curiam  was  filed  In  the 
Supreme  Court :  - 

"The  defendant,  a  practicing  physician  in  the 
town  of  West  Hoboken,  was  sued  for  the  recov- 


ery of  a  penalty  for  falllBg  to  report  to  die  local 
board  of  health  a  birth  in  that  town,  according 
to  the  provhsions  of  the  act  regnlating  that  sub- 
ject (chapter  100,  P.  L.  1909). 

The  defendant  relied  upon  the  fact  that  he 
had  made  his  report  to  the  county  board  of 
health,  which  act  he  insists  is  a  compliance  with 
the  reqairements  of  the  law.  Hudson  count?  is 
exceptional  in  the  fact  that  it  poaseases  a  cotm- 
ty  board  of  health  and  vital  statistics. 

The  legal  status  of  that  board  has  been  set- 
tled by  the  Court  of  Errors  and  Appeals  in 
State  v.  Hudson  Oranty  Board  of  Health,  8& 
N.  J.  Law,  18,  88  Atl.  260.  Tbe  district  court 
held  that  the  filing  of  the  cwtifieates  with  th« 
county  board  was  a  eomplianoe  with  the  provi- 
sions of  the  act  of  1900,  and  gave  Judgment  for 
the  defendant 

The  construction  of  the  legislation  np<n  tidt 
subject  is  not  without  its  difficulty,  bat  we  an 
inclined  to  think,  in  view  of  the  effect  of  the 
decision  referred  to,  which  in  effect  fixes  the 
legal  status  of  the  county  board  for  the  purposes 
of  its  creation,  that  the  report  made  to  it  by 
the  defendant  was  a  compliance  with  the  re- 
quirements of  the  act  of  1900,  and  that  0» 
judgment  below  should  be  affirmed." 

Frederick  K.  Hopkins,  of  Hoboken,  for  ap- 
pellant 

Frank  K.  Runyon,  of  Jenety  City,  for  re- 
spondent. 

PER  CJURIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  tbe  reasons  set 
forth  In  the  opinion  of  the  Supreme  Court. 


BOARD  OF  CHOSEN  FREEHOLDERS 

OF   BURLINGTON   CSOUNTT   v. 

WHITE. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct  11,  1918.) 

iNBAifz  Pebsonb  €=363— Maiiitbitaitcs— Lu- 
BiLTTT  or  Estate. 
In  determining  question  of  liability  of  es- 
tate of  deceased  for  board  furnished  her  and 
medical  attention  received  by  her  while  an  in- 
mate of  the  county  insane  asylum,  the  fact 
that  committing  tribunal  failed  to  make  an;  o^ 
der  with  reference  to  payment  of  compensation 
is  immaterial,  in  view  of  P.  L.  1913,  p.  462,  | 
8,  as  to  suit  not  being  barred'  because  of  («ni»- 
sion  to  make  such  order. 

Appeal  from  Supreme  Court 

Suit  by  the  Board  of  Cbimeia  Fre^olders  of 
the  County  of  Burlington  against  J.  Harry 
White,  administrator  of  Sallie  A.  White,  de- 
ceased. Judgment  for  plaintiff  was  affirmed 
by  tbe  Supreme  Court,  and  defendant  ap- 
peals.   Affirmed. 

On  appeal  from  the  Supreme  Court,  In 
whldi  the  following  per  curiam  was  ffied: 

"This  suit  was  brought  to  recover  from  tht 
estate  of  Sallie  A.  White)  deceased,  compenst- 
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ti<Hi  for  board  famished  her,  and  medical  at- 
tentimi  received  by  her,  while  an  inmate  in  the 
BarlinKton  connt;  inaane  asyliim  from  June  26, 
1914,  to  JoIt  19,  1916.  The  case  was  tried  be- 
fore Jndge  Carrow  without  a  jury.  He  found 
in  faror  of  the  plaintiff,  determining  that  the 
estate  of  the  deceased  was  liable  to  make  com- 
pensation for  the  board  famished  and  medical 
attention  received  by  her,  and  fixing  that  com- 
pensation at  tlie  rate  of  |6  per  week. 

"The  principal  gronnd  of  appeal  seems  to 
be  that  no  liability  existed,  because  of  the 
failure  of  the  committing  tribunal  to  make' any 
order  with  relation  to  the  payment  of  compen- 
sation; but  this  fact,  we  think,  is  immaterial  in 
determining  the  question  of  liability  in  the 
present  case,  for  the  reason  that  the  proviso  of 
the  eighth  section  of  the  revision  of  the  insane 
laws  of  the  state  (P.  L.  1918,  p.  462)  declares 
that  the  officer  in  charge  of  the  finandal  afEairs 
or  buainesa  management  of  any  state  or  county 
insane  asylum  shall  not  be  barred  nor  limit- 
ed in  the  eollectian  by  anit  at  law,  or  any  other 
legal  method,  of  any  sum  due  any  person  for  bis 
or  her  support  and  maintenance  or  from  any 
fund  liable  therefor,  irrespective  of  the  absence 
from  limitation  in  or  directions  given  In  the 
order  of  commitment,  or  the  omission  to  make 
such  order. 

"The  other  matters  referred  to  in  the  appel- 
lant's brief  have  received  consideration  from 
us,  and  we  find  them  without  merit. 

"Hie  Judgment  nnder  review  will  be  affirmed." 

T.  J.  Mlddleton  and  Herbert  A.  Drake,  both 
.  of  Camden,  for  appellant 

J.  Mercer  Davis,  of  Camden,  and  Robert 
Feactx^,  of  Mount  Holly,  for  respondent. 

PER  CUBIAM.  The  Judgment  under  re- 
view will  be  affirmed,  for  the  reasons  set 
fortb  1b  the  opinion  of  the  Supreme  Ooort 


BASTO  V.  BENKEB. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
Oct  11, 1918.) 

CONTSACTS    9=>323(1)  —  BbSACH— EVIDXROS— 

QuKsnoN  roB  Jubh. 
In  an  action  to  recover  money  paid  on  ac- 
count of  a  rescinded  contract,  whereby  plaintiff 


agreed  to  purchase  a  business,  on  account  of 
nonperformance  by  defendant,  facts  Md  to 
show  that  plaintiff  had  a  cause  of  action,  and 
that  motion  for  a  nonsuit  was  properly  refused. 

Appeal  from  Supreme  Court 

Action  by  Minnie  L.  Barto  against  John 
Benker.  From  a  judgment  of  the  Supreme 
Court  affirming  a  Judgment  of  the  District 
Court  for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

On  appeal  from  the  Supreme  Court,  in 
which  the  following  per  curiam  was  filed: 

'  "This  is  an  action  to  recover  money  paid  on 
account  of  'a-  rescinded  contract  for  nonper- 
formance by  appellant 

"The  facta  found  by  the  district  court  judge 
are  that  the  plaintiff  agreed  to  purchase  the 
business  of  the  defendant  which  included  a 
license  for  the  sale  of  liquors,  the  consideration 
being  $1,000,  upon  which  $550  was  paid  in 
cash  and  the  balance  in  promissory  notes;  that 
a  bill  of  sale  was  made  by  the  defendant  to 
the  plaintiff,  and  also  a  power  of  attorney,  per- 
mitting the  plaintiff  to  carry  on  the  business  in 
defendant's  name  and  to  run  and  manage  the 
saloon  as  fully  as  he  could;  that  the  plaintiff 
entered  into  possession;  that  prior  to  that  time 
the  defendant  had  executed  a  power  of  attorney 
to  the  Union  Brewing  Company  which  refused 
to  consent  to  the  sale,  or  to  transfer  the  li- 
cense, whereupon  the  plaintiff  rescinded  the 
agreement  and  demanded  the  return  of  the  cash 
payment,  and,  this  being  refused,  she  brought 
her  suit  for  the  amount  paid,  waiving  the  ex- 
cess over  $600,  and  recovered  a  judgment,  from 
which  the  defendant  appeals,  the  only  ground 
being  a  refusal  to  nonsuit. 

"According  to  the  state  of  the  case*  settled  by 
the  trial  court  no  testimony  appearing  in  the 
record,  the  plaintiff  had  a  cause  of  action,  and 
a  motion  for  a  nonsuit  was  properly  refused. 

"The  judgment  should  be  affirmed." 

Albert  C.  Pedrick,  of  Newark,  for  appel- 
lant 

Day,  Day,  Smith  &  SUngerland,  of  New- 
ark, for  respondent 

PBR  CURIAM.  The  Judgment  under  re- 
view will  be  affirmed  for  the  reasons  set 
forth  In  the  ocdnlon  of  the  Supreme  Court 
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O'MEABT  y.  BAT.TIMORB  &  B.  BLEOTRIO 
RT.  00.    (No.  67.) 

(Court  of  Appeals  of  Maryland.     Jan.  15, 
1919.) 

1.  Stbxst    Railboads    €=»99(11)— Coijjsion 

AT    CBOSSIRQ — CONTBIBUTOBT    NEQLiaENCB. 

Where  plaintiff,  wiiile  wiuting  for  two  cars 
to  pass,  waa  not  in  a  position  to  see  a  car  ap- 
proacliing  from  the  north,  he  should  have  stop- 
I)ed  his  horse  and  looked  and  listened,  when  he 
got  to  a  point  where  he  ooold  have  seen  and 
beard  the  car  in  question. 

2.  Stbkkt  Railboads  <8=>117(34>— Gontbib^- 
TOBT  NBSLxesiroiK-DiBKCTiON  OF  Yebdict. 

In  action  for  injuries  due  to  collision  of 
plaintiff's  buggy-  with  one  of  defendant  electric 
railway  company's  cars  at  a  crossing,  where 
the  evidence  showed  that  plaintiS's  negligence 
"Was  the  last  and  final  act,  the  case  was  propet«- 
]y  withdrawn  from  the  jury. 

Appeal  from  Circuit  Court,  Baltimore 
Comity;    W.  H.  Harlan,  Judge. 

Action  by  WllUam  F.  O'Meary  against  the 
Baltimore  &  Belalr  Electric  Railway  Com- 
pany. Verdict  directed  for  defendant,  and 
plaintiff  appeals.    AiDrmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  DRNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Oliver  T.  Harris  and  E.  M.  Sturterant, 
both  of  Baltimore  (Noah  B.  Offutt,  of  Tow- 
son,  on  the  brief),  for  appellant. 

Elmer  J.  Ckx>k,  of  Towson,  and  Thos.  H. 
Robinson,  of  Bel  Air,  for  appellee. 

PATTISON,  J.  The  appellant,  the  plain- 
tiff below,  on  tbe  evening  of  November  7, 
1916,  attempted  to  cross  the  tracks  of  the 
appellee  company,  located  on  Harford  road, 
in  Baltimore  county,  and  In  so  doing  the 
buggy  in  which  he  was  riding  was  struck 
by  one  of  the  cars  of  said  company,  throwing 
him  therefrom  and  resulting  in  personal  in- 
juries to  him.  The  suit  In  this  case  Is 
brought  to  recover  for  such  injuries. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence, the  defendant  offered  two  prayers. 
The  first  asked  that  the  jury  be  Instructed 
that  there  was  no  evidence,  legally  sufficient, 
to  entitle  the  plaintiff  to  recover,  and  the 
second  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  Both  of  these  prayers 
were  granted,  and  a  verdict  directed  for  the 
defendant.  The  only  exception  before  ns  is 
the  ruling  of  the  court  upon  these  prayers. 

The  two  tracks  of  the  company,  the  north 
and  south  bound  tracks,  are  located  imme- 
diately west  of  the  used  way  of  Harford 
road,  and  are  constructed  of  T-rails  fastened 
to  cross-ties,  so  laid  as  to  prevent  the  use  by 
pedestrians  or  vehicles  of  the  surface  of  the 


ground  between  fbe  tails  and  between  the 
tracks,  except  at  crossings  specially  laid  for 
the  use  and  travel  of  both  pedestrians  and 
vehicles.  Harford  road  Is  intersected  from 
the  west  by  list  avenue,  and  at  this  Inter- 
section, where  the  accident  happened,  there 
is  a  curve  in  said  road. 

For  some  distance  west  from  Harford  road 
Ust  avenue  is  much  lower  than  the  land  im- 
mediately north  and  south  of  It  This  is  tbe 
result  of  the  grading  of  the  avenue  to  the 
level  of  the  bed  of  Harford  road,  which  Is 
much  lower  than  the  land  Immediately  west 
of  It  Upon  the  property  north  of  list  ave- 
nue and  west  of  Harford  road,  which  we 
have  said  Is  considerably  above  both  the  bed 
of  the  road  and  the  bed  of  the  avenue,  is  a 
hedge,  several  feet  high,  running  east  on  tbe 
north  aide  of  tbe  avenue^  and  parallel  with 
It,  to  a  point  some  10  feet  from  the  south- 
bound track  of  the  defendant's  road,  and 
thence  from  that  point  northward  with  the 
west  side  of  said  road ;  and  because  of  such 
obstructions  an  approaching  train  from  the 
north  cannot  be  seen  from  any  point  on  List 
avenue  10  feet  westward  of  the  south-bound 
trade  to  a  distance  of  more  than  20  feet 
therefrom ;  that  la  to  say,  any  one  traveling 
east  on  List  avenue,  after  reaching  a  point 
more  than  30  feet  fr<Mn  the  west  rail  of  the 
south-bound  track,  cannot  because  of  the  ob- 
structions aforesaid,  see  an  approaching  trab 
from  the  north  until  he  arrived  at  a  point' 
10  feet  from  the  west  rail  of  said  soutb- 
boand  track. 

The  plaintiff,  in  describing  how  the  acci- 
dent occurred,  said: 

"I  was  driving  east  on  List  avenue,  and  u 
I  came  near  the  intersection  of  the  Harford  road 
the  tracks  are  right  close  to  the  hedge  line  there. 
and  a  car  was  coming  north.  I  stopped  (or 
that  and  before  I  started  again  a  car  was  ccm- 
ing  south  in  plain  sight,  and  gave  plent;  of 
warning  with  his  bell,  and  after  a  pause,  noth- 
ing else  being  in  sight  I  drove  down  to  cron 
the  track,  and  as  I  got  on  the  track  I  glanced 
up  and  saw  another  car  coming  at  a  rapid 
speed.  I  urged  my  horse  to  try  to  get  ont  of 
the  way,  but  before  I  could  get  across  the  car 
struck  my  rear  wheels,  and  the  horse  jnmped 
forward,  ran  away,  and  threw  me  out" 

He  further  stated  that  It  was  about  8 
o'clock  in  the  evening  and  dark  at  the  time 
of  the  accident;  that  the  Intersection  of 
Harford  road  and  List  avenue  Is  in  the  sub- 
urban village  of  Lanraville;  that  the  train 
approached  him  at  a  rapid  speed,  and  was 
not  at  the  time  ringing  any  belL 

The  plaintiff,  upon  cross-examination,  testi- 
fied that  his  home,  where  he  had  lived  for  6 
years,  was  a  mile  and  a  half  from  the  scene 
of  the  accident;  that  he  had  driven  over 
list  avenue  probably  on  an  average  of  twice 
a  month ;  that  he  was  familiar  with  the  lo- 
cation and  surroundings  where  the  accident 
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happened,  and  ttlat  the  place  at  which  he 
stopped  to  allow  the  fliat  and  second  trains 
to  pass  was  30  feet  from  the  west  rail  of 
the  sonth-bound  track;  and  that  at  snch 
point  be  could  not  see  a  train  approaching 
from  tbe  north.    He  was  then  asked: 

"Q.  When  9on  came  down  the.  track  and  look' 
ed  np,  didn't  y<)n  see  tliis  car  coming  just  aa 
joif  got  to  the  track?  A.  Z«s;  tbe  cu  was 
coming  at  a  high  rate  of  speed.  Q.  Just  as  you 
got  on  the  track?  A.  Yes.  Q.  Was  it  lighted? 
A.  Yea.  Q.  It  was  night?  A.  Yes.  Q.  Was 
the  headlight  and  everTthing  on?  A.  Yea.  Q. 
was  it  a  clear  night,  or  a  stormy  one?  A.  It 
waa  a  dear  night,  if  I  recollect  light;  it  was 
not  raining." 

A  photograph  waa  then  shown  the  plain- 
tiff, and  be  was  asked: 

"Q.  This  picture,  marked  'Defendant's  iESx- 
hibit  No.  3,'  shows  a  man  standing  at  a  point 
near  tbe  hedge  on  List  avenue,  and  the  other 
one  shows  a  man  standing  at  the  edge  of  tiie 
west  rail  on  the  aouth-bonnd  track  on  List  ave- 
nue? A.  Yes.  Q.  Looking  In  a  northemly  di- 
rection at  the  intcTBection  of  liist  avenue?  A. 
The  picture  looked  Boiith.  Q.  Yes;  but  the 
men  are  looking  north?  A.  Yes.  Q.  At  the 
point  where  this  man  is  standing,  who  is  about 
10  feet  back  from  the  track,  how  far  could  you 
see  up  there?  A.  I  judge  about  70  or  76  feet. 
Q.  As  a  matter  of  fact  that  picture  was  taken 
127  feet  away  from  that  crossing.  That  picture 
was  tak»i  in  the  center  of  this  track,  127  feet 
from  I^st  avenue,  and  these  pictures  are  taken 
pretty  well?  A.  They  seem  to  be.  Q.  You  say 
yon  never  made  any  estimates  and  cannot  tell 
what  they  are?    A.  I  am  Just  Judging." 

[1]  The  evidence  shows  that  tbe  plaintiff 
In  attempting  to  cross  the  defendant's  tracks, 
was  gidlty  of  contributory  negligence,  and 
we  find  nothing  that  the  dcCoidant  did  or 
failed  to  do  that  relieves  the  plaintiff  of  tbe 
conseqnenoe  of  such  contribtitory  negligence. 
MeidlbigB'  Case,  97  Md.  77,  54  AtL  612;  Mo> 
Nab's  Case,  94  Md.  728,  51  AtL  421;  Man- 
fnso's  Case,  102  Md.  2S7,  62  AtL  654;  Hatch- 
er's Case,  103  Md.  78,  63  Atl.  214;  Brebm 
Case,  114  Md.  302,  79  Atl.  592 ;  Annapolis  W. 
&  B.  R.  Co.  V.  Hlckoz,  104  Md.  659,  66  Aa 
484;  and  Winter's  Case,  115  Md.  69,  80  AU. 
661. 

Wblle  waiting  for  tbe  first  and  second 
trains  to  pass,  tbe  plaintiff  was  not  in  a  po- 
sition where  be  could  see  an  approachdog 
train  from  tbe  north,  and  it  was  not  until  he 
had  reached  ai  point  about  10  feet  from  the 
west  rail  of  tbe  soatta-bound  track  that  tbe 
obstmetioit .  to  his  vdew  was  removed.  If,  at 
this  point,  be  bad  stopped  to  look  and  listen, 
he  not  only  could  have  seen  an  approaching 
train  bom  One  north  for  a  distance  of  127 
feet,  B8  shown  by  tbe  photographs  admitted 
in  tbe  evidence,  or  tbe  distance  of  70  or  76 
feet  by  tbe  admisslaB  of  tbe  plalstifl,  and  at 


that  point  he  could  have  beard  the  noise 
from  the  approaching  train.  He,  however, 
did  not  stop  but  continoed  to  drive  his  horse 
in  a  walk  upon  the  track,  and  it  was  not  un- 
til his  horse  was  actually  upon  the  track  that 
be  observed  tbe  approaching  train  about 
50  or  60  feet  away.  His  horse,  being  in  a 
walk,  could  easllj  have  been  stopped  at  any 
point  within  tbe  10  feet  before  reaching  the 
track,  and  as  be  was  riding  in  a  buggy  with 
no  top,  there  was  noUilng  whatever  to  pre- 
vent lilm  from  seeing  from  any  point  with- 
in that  distance-  an  approaching  train.  He 
may  have  thought  that  as  one  train  had  so 
recently  passed  from  tbe  north  and  another 
from  the  south  that  he  would  have  plenty  of 
time  to  pass  before  the  approach  of  another, 
and  for  such  reason  did  not  look  (or  a  pass- 
ing train,  but  tbis  did  not  relieve  him  of  the 
burden  placed  on  him  of  stopping  at  a  point 
npon  tbe  road  wbere  be  could  have  seen  and 
beaid  a  car,  if.  ohe  was  approactaing.  He 
was  bonnd,  under  tbe  drcnmstanoes,  to  look 
and  listen  for  approaching  trains,  and  if  tbe 
crossing  was  one  of  more  than  ordinary  dan- 
ger and  the  view  of  the  trades  obstrncted  at 
and  near  the  plaoe  of  crossing,  it  was  bis  du- 
ty to  have  stepped,  looked,  and  Ustened  be- 
fore he  attempted  to  cross,  and  as  be  neg- 
lected these  necessary  precautions,  and  in 
consequence  of  sncb  neglect  was  injured  by 
the  colUslon  with  the  xMissteg  car,  be  will  be 
held  to  have  contributed  by  bis  own  negli- 
gence to  the  accident,  and  he  will  not  be  al- 
lowed to  recover  for  any  injuries  he  may 
have  sustained.  United  Rys.  Co.  v.  Durham, 
.117  Md.  197,  83  AtL  154;  Manfuso  v.  West- 
em  Md.  R.  Co.,  102  Md.  261,  62  AtL  754; 
Winter  v.  United  Rys.  Co.,  116  Md.  69,  80 
AO.  661 ;  Hatcher  v.  McDermot,  103  Md.  78, 
63  AtL  214,  and  other  cai^es.  As  was  said 
in  tbe  United  RaOways  &  Electric  Co.  v.  Dur- 
ham, supra: 

"Aiisnming  *  *  *  there  was  some  evi- 
dence of  excessive  speed  or  negligence  on  tbe 
part  of  the  appellee,  there  is  no  evidence  to 
show  that  it  has  any  causal  connection  with  the 
accident  itself,  or  showing  that  the  injury  was 
the  direct  consequence  of  such  excesaive  speed. 
*  *  *  If  tbe  plaiatiS  was  guilty  of  contribu- 
tory negligence,  th«  question  of  negligence  vel 
non  on  the  part  of  the  defendant  becomes  im- 
material, for  if  there  was  no  negligence  on  its 
part  there  can  be  no  recovery,  and  if  there  was, 
tbe  same  result  would  follow  because  of  the 
plaintifTs  'contributory  negligence." 

[2]  As  the  evidence  shows  tbe  plaintiff's 
nfigUgenee  waa  tbe.  last  aod  final  act,  tbe 
case,  we  think,  was  propMly  withdrawn  from 
tbe  Jury.  .Being  of  tbis  opinion,  the  Judgment 
of  the  lower  court  wiU  be  affirmed. 

Judgment  afQrmed,  with  costs  to  tbe  ap- 
pellee. 
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COVnOS  ct  aL  ▼.  WHITAKBR  et  aL 
(No.  45.) 

(Court    of    Appeals    of    Maryland.     Jan.    IS, 

1919.    Motion  for  Behearingr  Denied 

March  6,  1919.) 

Equitt  4s>71(2)—Dern8es— Laches. 

An  unezcuaed  delay  of  more  than  20  yean 
before  beginning  suit  warrants  denial  of  relief 
on  ground  of  laches,  and  it  ia  no  excuae  that 
more  than  14  lawyers  were  consulted,  or  that 
property  for  which  action  is  broaght  was  in 
hands  of  trasteesi  plaintiff  having  had  actual  no- 
tice of  fraudulent  transfer  of  such  property. 

Appeal  from  Circuit  Court,  Cecil  Comity,  In 
Bqulty ;  Albert  Constable,  W.  H.  Adkins,  and 
Philemon  B.  Hopper,  Judges. 

"To  be  officially  reported." 

Suit  by  Martha  B.  Whltaker,  IndlvldaaUy 
and  as  executrix  of  the  last  will  of  Carrie 
C.  Updegraff,  deceased,  and  Martha  M. 
Whitaker,  Ruth  B.  Whitaker,  and  William 
Porter  Whltaier,  heirs  of  Henry  O.  Whltek- 
er,  deceased,  ajialnst  Joseph  Coudon,  indi- 
vidually and  as  sole  surviving  executor  trus- 
tee of  the  last  vrlll  of  George  P.  Whitaker, 
deceased,  Sarah  P.  Whitaker,  Albert  C.  Whit- 
aker, and  Alexander  Olasa,  executors  of  the 
last  will  of  Nelson  E.  Whitaker,  deceased, 
and  the  Whltakw  Iron  Company  of  West 
Virginia.  From  a  decree  overruling  a  de- 
murrer to  an  amended  bill  of  ccHuplalnt,  de- 
fendants ajweaL  Reversed  and  bill  dismiss- 
ed. 

Argued  before  BOXD,  O.  J.,  and  BBJSOOB, 
burke;  THOMAS,  PATTISON,  URNER, 
and  STOCKBRIDOB,  JJ. 

Thomas  H.  Robinson,  of  Bel  Air,  and  John 

A.  Howard,  of  Wheeling,  W.  Va.  (George  R. 

B.  Gilchrist,  of  Wheeling,  W.  Va.,  on  the 
brief),  for  appellants. 

John  S.  Strahom,  of  Annapolis,  and  H.  A. 
Brann,  Jr.,  of  New  York  City  (Joshua  Clay- 
ton, of  Elkton,  on  the  brief),  for  appellees. 

THOMAS,  J.  The  appeal  in  this  case  is 
from  a  decree  of  the  court  below  overruling 
a  demurrer  to  an  'amended  biU  of  complaint 
after  this  court,  on  a  former  appeal,  affirmed 
the  decree  of  the  lower  court  adjudging  the 
original  bill  bad  for  multifariousness  and 
granting  the  plaintiffs  leave  to  anaand. 

In  130  Md.  234,  100  Ati.  279,  Judge  Pattl- 
son  set  out  at  length  the  facts  alleged  in  the 
original  W\,  and  also  the  several  prayers  for 
relief,  and,  after  stating  that  the  decree  of 
the  lower  court  should  be  affirmed  oa  the 
ground  mentioned,  he  said: 

"We  think,  however,  it  well  to  say  that  by 
the  allegations  of  the  bill  it  is  shown  that  the 
plaintiffs  are  guilty  of  laches,  and  if  their  delay 
in  asserting  their  rights  is  not  explained  in  the 


amended  bill,  it  one  be  filed,  it  should  be  dis- 
missed, if  such  objection  is  made  to  it 

"The  bill  discloses  that  the  acts  of  the  de- 
fendants complained  of,  upon  which  the  plain- 
tiffs seek  relief,  occurred  many  years  prior  to 
the  filing  of  this  bill. 

"The  dissolution  of  the  (Seorge  P.  Whitaker 
Company;  the  appointment  of  a  receiver  there- 
for ;  the  sale  of  its  lands  for  t)ie  alleged  inade- 
quate price;  the  conveyance  of  said  lands  to  the 
Whitaker  Iron  Company;  the  alleged  absorp- 
tion of  the  George  P.  Whitaker  Company  by  the 
Whitaker  Iron  Company;  and  the  alleged 
wrongful  conversion  of  their  one-fifth  interest  in 
the  George  P.  Whitaker  Company  to  a  one 
twenty-fifth  Interest  in  the  Whitaker  Iron  Com- 
pany, if  converted  at  all — occurred  mote  than 
twenty  years  prior  to  the  filing  of  the  bill  in  this 
case,  and,  so  far  as  the  bill  discloses,  before  any 
action  was  taken  by  the  plaintiSa  to  ledieas 
such  alleged  witmgs. 

"The  Ibill  discloses  no  circumstances  satis- 
factorily excusing  or  explaining  their  delay  in 
asserting  their  rights.  'Conscience,  good  faith, 
and  reasonable  diligence  are  always  required  io 
a  court  of  equity  to  Justify  its  interpositioD. 
Where  these  are  wanting  the  court  is  passive. 
Laches  and  neglect  are  always  discoante- 
nanced.' " 

The  fa.cts  alleged  In  the  bill  nov  before  ns 
are  substantially  those  alleged  In  the  original 
bill  and  stated  in  130  Md.,  and  need  not  be 
repeated  here.  Ttieprayer  of  the  bill  Isfora 
decree  declaring  the  property  of  the  George 
P.  Whitaker  Company  conveyed  to  the  Whit- 
aker Iron  (Company  to  be  held  by  the  lat- 
ter company  In  trust  for  the  benefit  of 
the  estate  of  George  P.  Whitaker,  and  requir- 
ing Joseph  Coudon,  surviving  trostee  of  said 
estate,  to  account  to  the  plalntUDi  for  all 
prn^)€rty  of  which  they  ■were  deprived  by  the 
alleged  fraudulent  acts  and  conduct  of  the 
trustees. 

George  P.  Whitaker  died  in  1890  learing  a 
will  by  wUch,  after  making  provision  for  his 
widow  during  tier  life  or  widowhood,  and  cer- 
tain other  t>equestB,  be  directed  dte  resldiie 
of  bia  estate  to  be  divided  into  five  equal 
parts,  and  g&ve  one  of  these  parts  or  shares 
to  eadi  of  bis  two  children,  Caroline  Naa- 
dain'and  Nelson  E.  Whitaker;  one  share  to 
Mary  Whitaker,  wife  of  his  son  Eklmund  S. 
Whitaker,  to  foe  held  by  her  in  trust  during 
the  life  of  Ednmnd  S.  Whitaker;  one  share 
to  Carrie  Whitaker  and  George  P.  Whitaker, 
Jr.,  children  of  testator's  deceased  son,  Heniy 
O.  Whitaker;  and  the  remaining  share  to 
Nelson  Price  Wliitaker,  son  of  testatiH's  d^ 
ceased  son,  Oedl  N.  Wliitaker.  Tbe  will  ap- 
pointed Joseph  R.  Whitaker,  Nelson  B.  wliit- 
aker, and  Joseph  Coudon'execntors,  and  ther 
qualified  and  entered  upon  the  dlsdiarge  of 
their  duties  in  1891.  Joseph  R.  Whitaker 
subsequently  resigned  his  trust  in  1891,  and 
Nelson  E.  Whitaker  died  in  1909.  Carrie  C. 
Whitaker  (TJpdegraff),  one  of  tbe  children  of  ■ 
Henry  C.  Whitaker,  died  in  West  Virginia 
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In  1911,  and  George  F.  WMtaKer,  iv.,  the 
other  child  of  Henry  O.  'Whltaker,  died  In- 
testate In  Hawaii  In  1901.  The  plaintiffs  In 
the  present  bill  are  Blary  E.  Whitaker,  ex- 
ecutrix and  legatee  under  the  will  of  Oarrle 
C  Updegraft,  and  Martha  M.  Whitaker,  Rath 
E.  Whitaker,  and  William  Porter  Whitaker, 
allied  In  the  bill  to  be  the  heTra  at  law  of 
Oeorge  P.  Whitaker,  Jr.,  and  described  In  the 
title  of  the  case  as  the  heirs  of  Henry  O. 
Whitaker.  The  defendants  are  Joseph  Con- 
don, snrrlvlng  trostee  under  the  will  of 
George  P.  Whitaker,  the  executors  of  Nelson 
a  "Whitaker,  and  "The  Whitaker  Iron  Com- 
pany of  West  Virginia." 

The  alleged  fraudulent  acts  of  the  trustees, 
Jos^b  E.  Ooudon  and  Ndaon  B.  Whitaker, 
by  whldi.  It  18  claimed,  the  George  P.  Whit- 
aker Company  was  unlawfully  dissolved,  its 
property  conveyed  to  the  Whitaker  Iron 
Company,  and  the  plaintiffs'  one-flfth  Interest 
in  the  former  company  was  fraudulently  re- 
duced to  a  one  twenty-fifth  interest  In  the 
latter,  to  their  great  loe%  occurred,  as  was 
said  in  130  Md.,  more  than  20  years  before 
the  bringing  of  this  suit,  and,  in  order  to  ex- 
plain the  api>arent  laches  referred  to  by  this 
court,  the  plaintiffs  make  the  following  alle- 
gations: 

"14.  Ahont  1890  <Mie  of  the  other  heirs  told 
Carrie  O.  Updegrafl  of  said  fraudg.  She  went 
at  once  to  Maryland,  stated  the  facts  to  a  judge 
of  this  dreuit  court,  and  asked  him  what  she 
should  do  to  protect  her  absent  brother's  right* 
and  her  own.  He  told  her  she  could  do  nothing 
as  to  the  Gearge  P.  Whitaker  Company,  as  the 
majority  lawfally  controls  corporatioaa,  and 
to  seek  i^ef  through  the  estate.  She  re- 
turned home  to  West  Virginia,  retained  a 
Wheeling  dttemey,  in  whom  she  ever  reposed 
the  ntmoet  emifidenoe,  and  who  adviaed  her  in 
these  matters  until  her  death,  in  1911,  gaye  him 
all  facts  and  papers  in  her  possesaion,  and  di- 
rected him  to  protect  her  and  her  brother. 
•  •  •  He  engaged  ib.  H.,  a  Baltimore  law- 
yer, to  search  -die  records  re  said  'dissolntien 
pivceeding'  et  aL  The  latter  did  so,  and  ren- 
dered a  eompiehensiTe  written  report,  stat- 
ing the  essential  facts  and  raferenoes,  papers, 
dates,  etc.,  to  said  Wheeling  attorney,  who 
went  to  Elkton,  Maryland,  iUTestlgated  said 
subject  and  records.  Charles  C.  Orothers,  Esq., 
was  retained  as  local  coonsel.  They  advised  the 
'opening  up  of  matters'  by  a  distribution  pro- 
ceeding to  compel  an  accounting,  disclosures, 
and  redress.  Such  proceeding  was  had  without 
result. 

"Said  Wheeling  attorney,  with  his  dient's 
sanction,  again  visited  Maryland,  stated  the 
case,  and  gave  all  the  papers  therein  to  an  emi- 
nent Elkton  attorney,  in  Cecil  county,  and  en- 
gaged him  to  prosecute  the  cause.  Said  E9k^ 
ton  attorney  also  advised  and  worked  on  a  dis- 
tribution and  'opening  up'  proceeding.  There- 
after said  Wheeling  attorney,  on  information 
and  belief,  became  interested  in  certain  cor- 
porate enterprises  which  brought  him  into  re- 
lations with  said  trustee.  Nelson  E.  Whitaker, 
which  long  continued.  Said  attorney  went  to 
Maryland  at  night,  took  all  papers  in  the  case 


from  counsel  there,  and  drew  a  petlliofa'  himself 
for  rdief  in  re.  His  said  client  engaged  Hon- 
orable Austin  Ii.  Orothets  to  present  same  to 
the  orphans'  court  of  Cecil  county,  Md.,  which 
then  and  until  1012  erroneously,  hdd  control  of 
this  trust  estate.  Be  did  so,  and  the  court  of 
lay  judges  was  disposed  to  grant  it;  but  satd 
N.  B.  Whitaker  personally,  over  counsel,  told 
them  that  George  P.  Whltaker's  will  did  not 
authorize  any  sction  until  his  widow's  death 
(she  died  in  1016),  and  they  would  he  held  per- 
soaally  liable  for  violations.  Viereupon  the  ap- 
plication was  denie^,  Mr.  Crothers  expressing 
his  aarprise  in  writing,  and  N.  E.  Whitaker 
and  said  Wheeling  attorney  went  home  together, 
and  the  latter  did  not  openly  appear  for  Mrs. 
Updegraff  thereafter,  though  he  advised  her 
to  'keep  at  it  as  before,'  and  later  drew  the  pe- 
tition filed  in  Maryland  by  her  through  which 
the  11,676,000  Whitaker  Iron  Company^Whit- 
aker  Glessner  Company  transaction  was  dis- 
closed and  the  Ctauds  alleged  herein  revealed. 

"Failing  in  efforts  to  get  said  Wheeling  ath 
torney  to  act  further,  said  C.  C.  Updegraff  con- 
sulted his  partner,  B.  H.,  Esq.,  who  also  de- 
clined to  act.  Then  she  consulted  attorney 
George  Caldwell,  Esq.,  and  prominent  bankers 
and  bnshtess  men,  who  told  her  to  proceed  in 
Maryland  as  suggested  by  oounseL  She  went 
again  to  the  Hon.  Austin  Crothers,  who  refer- 
red her  to  Attorney  Warbnrton.  He  likewise 
applied  to  'open  up'  by  petition  for  distribution, 
etc,  without  success.  Thereupon  she  asked  ad- 
vice of  Judge  Nesbitt,  mayor  of  Wheelmg,  who 
advised  her  in  like  manner.  She  saw  other  law- 
yers, and  instituted  other  futile  proceedings  in 
re,  of  record  in  said  Cecil  county,.  Md.  Final- 
ly, she  engaged  John  S.  Strahorn,  Esq.,  as  her 
attorney.  He,  with  Mr.  Mnnroe,  brought  a  sue- 
oessfiil  equity  proceeding  in  this  court,  in  or 
about  1908,  f^  an  interpretation  of  said  will, 
etc.  The  Court  of  Appeals  affinned  in  1912 
(117  Md.  71  [88  Ati.  145]),  and  an  accounting 
and  partial  distiihation  wss  had  in  1913. 
Through  same  the  frauds  alleged  herein  were 
bared,  and  redress  repeatedly  requested,  spe- 
cially by  full,  written  notice  of  December  12, 
1913,  duly  served  on  all  parties  in  interest. 
Only  after  their  neglect  and  refusal  to  grant 
redress  privately  was  this  action  brought  there- 
for. 

"From  the  time  she  first  learned  of  said 
frauds,  said  CX  O.  Updegraff  eolistsd  the  aid  of 
at  least  fourteen  lawyers,  several  judges  and 
financial  and  business  men,  in  constant,  dili- 
gent, and  continuous  attempts,  up  to  her  death, 
to  ascertain,  establish,  and  preserve  her  said 
brother's  rights  and  her  own  in  the  premises, 
and  brought  numerous  proceedings  therefor,  but 
was  helpless  until  said  aflSrmance  decision. 
Plaintiffs  have  acted  promptly  to  like  end  on 
learning  the  truth  herein  Arongh  said  partial 
distribution  account,  which  did  'open  up'  these 
matters."  . 

These  averments  of  flie  bill  not  only  fall 

to  satisfactorily  account  for  the  delay  In  the 
institution  of  proceedings  for  the  relief  now 
sought,  but  they  show  that  as  early  as  1896 
Mrs.  Updegraff  had  actual  knowledge  of  the 
frauds  alleged  as  the  basis  of  the  plaintiffs' 
claims. 
Notwithstanding     Mrs.     Updegraft     and 
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Oeorge  P.  Wtoltaker,  Jr.,  nndeor  wbom  the 
plaintiffs  claim,  had  constractlTe  knowled^ 
of  the  dissolution  of  the  George  P.  Whitaker 
Company,  and  the  transfer  of  Its  property  to 
the  Whitaker  Iron  CJompany,  and  notwith- 
standing Mra  UpdegrafC,  according  to  the 
averments  of  the  bill,  had  actual  knowledge 
of  the  alleged  frauds  complained  of,  and  con- 
sulted at  least  14  attorneys  In  reference  to 
her  rights,  no  proceeding  was  ever  instituted 
by  either  of  them  attacking  the  validity  of 
the  sale  of  the  property  to  the  Whitaker  Ircm 
Company,  or  asserting  any  right  to  said  prop- 
erty, and  no  suit  was  Instituted  by  the  plain- 
tiffs for  that  purpose  until  the  original  bill 
In  this  case  was  filed. 

The  appellees  contend  that  the  defense  of 
laches  Is  not  available  In  the  case  of  an  ex- 
press and  continuing  trust,  and  thay  r^y 
upon  the  cases  of  OBanson  v.  Worthlngton,  12 
Md.  418,  and  Morton  v.  Harrison,  111  Md. 
630^  75  AU.  337.  In  Hanson's  Case  all  of  the 
parties  Interested  were  alive  and  In  court, 
and  the  court  said: 

"The  parties  who  have  rec«v«d  wrongfully, 
as  well  as  the  executor  and  trastee,  are  alive 
and  in  court,  subject  to  its  decree;  and  we 
see  no  sufficient  reason  why  the  court  may  not 
do  simple  justice,  by  an  equitable  adjustment  of 
the  claims  of  the  parties,  and  a  correction  of  the 
errors  which  have  been  committed.  We  have 
said  that  the  tnist  In  John  T.  Worthlngton, 
under  the  wlU,  was  a  continuing  trust;  and, 
that  l)eing  so,  we  think  the  facts  of  the  case 
do  not  show  any  such  lapse  of  time,  laches,  or 
delay  on  the  part  of  the  complainants  as  can 
operate  to  bar  their  daim  against  him.  What 
will  constitute  such  a  lapse  of  time  and  laches 
as  will  bar  the  right  of  parties  to  recover  on  a 
claim  purely  equitable,  all  the  anthoridM  say, 
must  depend  upon  Hie  parddnlar  facts  •  •  • 
of  eacn  case." 

In  Morton  v.  Harrison,  supra,  the  suit  was 
between  the  assignee  of  a  patent  and  one  to 
whom  he  had  conveyed  his  Interest  in  trust, 
and  the  court  held  that  the  facts  b^ng  like 
those  in  HansMi  v.  Worthlngton,  supra,  the 
defoise  of  laches  was  not  available. 

In  the  case  at  bar  Mrs.  TJpdegraff  and 
George  P.  Whitaker,  Jr.,  are  both  dead ;  Nd- 
son  E.  Whitaker,  one  of  the  trustees  who,  ac- 
cording to  the  averments  of  the  bill,  was  the 
principal  actor  in  the  conunlssion  of  the 
frauds  complained  of,  is  also  dead;  and.  It 
appears,  other  Interests  have  been  acquired 
in  the  pnoperty  conveyed  to  the  Whitaker 
Iron  Company.  In  the  case  of  Preston  v. 
Horwltz,  85  Md.  164,  36  Atl.  710,  the  conrt, 
referring  to  the  facts  in  the  case,  said: 


"We  have  already  stated  tiiat  tiiese  oonvey- 
ances  were  made  in  1872,  1S73,  and  1875,  and 
that  Mr.  Horwitz  died  in  18S7.  Therefore  he 
lived  15  years  after  the  first,  and  12  years  after 
the  last,  of  the  deeds  now  questioned  were  made, 
and  8  years  after  his  alleged  fraud  in  Calling  to 
return,  as  part  of  the  assets  of  Ahem's  insolvent 
estate,  the  property  conveyed  by  the  deeds  in 
question.  •  •  •  The  deeds  in  qnestion  were 
duly  executed  and  recorded  more  than  20  yean 
ago,  and  the  creditors,  therefore,  had  constme- 
tive  notice  of  their  existence.  They  also  liad 
actual  notice  of  the  proceedings  in  the  insolvent 
court  in  1879,  at  which  time  it  is  alleged  Hor- 
witz was  guilty  of  fraud  and  collusion  with 
Ahero  in  withholding  and  concealing  the  prop- 
erty conveyed  by  said  deeds." 

In  answer  to  the  contention  that  the  doc- 
trine of  laches  did  not  aiHPly  to  the  tacts  of 
the  case,  the  court  said: 

"But  it  was  also  argued  that  laches  will  not 
be  allowed  as  a  defense  to  charges  of  violations 
of  an  express  trust;  but  the  contrary  rule  is 
wdl  established." 

In  flie  case  of  Lore  t.  Rogers,  118  Md.  525, 
86  AU.  771,  this  court,  after  quoting  from  a 
number  of  cases  in  which  the  doctrine  of 
ladies  was  stated  and  applied,  said  In  con- 
duslon: 

"It  is  urged  by  counsel  for  the  appellant  that, 
as  between  trustee  and  cestui  que  trnst,  the 
dactrins  of  laches  does  not  apply  to  'an  expreas 
subsistiug  and  recognised  trust,  except  in  cases 
where  the  trustee  sets  up  on  open,  public,  and 
advene  daim  against'  the  cestui  que  trust 
*  •  •  But  even  if  the  case  at  bar  could  be 
treated  as  one  between  a  trustee  and  his  cestai 
que  trust,  and  the  contention  of  connsel  was  ad- 
mitted to  be  amnd,  it  would  alfbrd  the  appellant 
no  avenue  of  escape  from  the  eonacqoences  of 
her  •  *■  •  neglect ;  for  her  bill  chazxes  that 
the  trustee  not  only  refused  to  aocsmnt  for  the 
rents  and  profits  received  from  h«r  property,  in- 
doding  the  lots  he  purchased,  but  that  he  as- 
serted title  to  it,  and  conveyed  it  as  security  for 
the  payment  of  ius  debts.  In  the  case  of  Pres- 
ton V.  Horwita,  supra,  the  court  lield  that  the 
rule  that  laches  is  a  good  defense  bo  charges 
of  violations  of  an  express  trust  was  well  es- 
tablished in  this  state." 

Apart  from  other  featqres  ot  the  bill,  to 
which  it  la  not  necessary  to  allude,  it  follows 
from  what  has  been  said  that  the  plaintiffs 
have  tailed  to  account  for,  or  aatisfbctorlly 
explain,  the  delay  in  the  Institution  of  pro- 
ceedings for  the  rell^  sought  in  their  bill, 
and  that  the  decree  of  the  court  below  over- 
roling  the  demurrer  to  the  amended  bill 
of  <y>m(>lalnt  should  be  reversed. 

Decree  reversed,  with  costs,  and  bill  dis- 
missed. 
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STATE!  T.  SHARPS.     (No.  4895.) 

(Snpreme  Conrt  of  Rhode  Island.     March  21, 
1919.) 

1.  ASSAtrUr    AND    BATTEBT        «S392— AaBAT7I.T 
WITH  DAITOKBOTJS  WEAPON— EVIDKNOI. 

In  a  prosecution  for  assault  with  a  danr 
gerous  weapon,  evidence  as  a  whole  held  suffi- 
cient to  justify  a  verdict  of  guilty. 

2.  AS8AUI-T  AND  BaTTEBT     «S»96(S)— AB8AUI.T 

WITH  Danoebous  Wbapon— Instbuctionb— 

SELF-£ta:FEN8E. 

In  the  trial  of  an  ofBcer  for  assanlt  with  a 
dangerous  weapon,  an  instruction  upon  self- 
defense  and  defendant's  duty  to  retreat  held  suf- 
ficient, and  warranted  by  the  evidence. 


3.  AaaAuuT  and   Batxebt   «3>96(3)  —  As- 

8ATJI.T  WITH  DABaXBOUS  WEAPON— INSTBOO- 
HORB. 

In  the  prosecution  of  an  officer  for  assault 
with  a  dangerous  weapon;,  an  instruction  on 
self-defense,  that  an  officer  charged  with  serv- 
ice of  a  writ  had  a  right  to  remain  in  discharge 
<^  that  dnty,  held  correct. 

4.  CBUfiNAi.   Law    <gs»1172(6)   —   Habhlesb 

BbBOB— iNBIBUOnONB— Abbest. 

In-  trial  of  an  officer  for  assault  with  a 
dangerous  weapon,  an  instruction  on  what  con- 
stitutes an  arrest,  where  unimportant  in  the 
case,  held  not  erroneous  or  prejudidal  to  the 
defendant. 

Exceptions  from  Superior  Court,.  Provl- 
dence  and  Bristol  Counties;  John  Doran, 
Judge. 

Albert  r,  Sharpe  was  convicted  for  as- 
sault with  a  dangerous  weapon,  and  he 
brings  exceptions.  Exceptions  overruled, 
and  case  remitted  to  the  superior  court  for 
sentence. 

Herbert  A.  Bloe,  Atty.  Gen.  (Claude  B. 
Brand!  and  Abbott  PtallUps,  both  of  Provi- 
dence, of  counsel),  for  tbe  State. 

Frank  H.  Wildes,  of  Providence,  for  de- 
fendant. 

P£R  CURIAM.  The  defendant  was  In- 
dicted on  March  1,  1915,  for  nn  assault  with 
a  dangerous  weapon,  a  loaded  revolver,  upon 
one  Pasco  Ullano.  The  case  was  tried  to  a 
lurjr,  and  the  defendant  was  found  guilty. 
A  motion  for  a  new  trial  was  beard  and 
denied  by  the  trial  court  The  case  is  now 
before  us  upon  tbe  defendant's  exceptions  to 
the  ruling  of  tbe  court  denying  the  motion 
for  a  new  trial,  to  the  admission  of  certain 
testimony,  and  to  certain  portions  of  the 
charge. 

It  appears  from  the  testimony  that  the 
defendant  was  a  constable  in  the  town  of 
Johnston,  with  power  to  serve  dvU  process; 
that  be  had  a  civil  writ  of  arrest.  In  trover, 
in  which  Angelo  Grande  was  the  plaintiff 
and    Pasco    Uliano    was    defendant;    that 


Bharpe  accompanied  by .  Grande  and  one 
Thomas  A.  Manganaro  went  to  the  house  of 
Ullano  to  make  service  of  the  writ.  Grande 
was  to  point  out  Ullano  to  the  constable, 
and  Manganaro  was  to  act  as  interpreter. 
Sharpe  carried  a  loaded  revolver  and  also  a 
blackjack.  Before  reaching  the  bouse  of 
Uliano  he  gave  the  blackjack  to  Grande, 
with  which  he  might  defend  himself  in  case 
any  trouble  arose.  When  they  arrived  at 
the  house,  Manganaro  went  in  for  tbe  purr 
pose  of  ascertaining  whether  or  not  Ullano 
was  there;  Sharpe  and  Grande  remaining 
outside  After  Manganaro  had  entered  the 
house  some  discussion  arose  between  him  and 
Ullano,  the  latteSt  daiming  that  the  sub- 
ject-matter of  tbe  suit  had  been  settled. 
While  this  discussion  was  In  progress, 
Sharpe  and  Grande  entered,  going  Into  the 
kltdien,  where  Manganaro  and  Uliano  were, 
and  where  they  were  soon  Joined  by  tbe 
latter's  father,  mother,  and  ^ster.  Almost 
Immediately  tbe  father  moved  toward  tbe 
comer  of  the  room,  and  toward  what  the 
defendant  claimed  to  be  a  bureau,  but  which 
afterward  turned  out  to  be  an  loe  box. 
Sharpe,  noticing  this  movement  on  the  part 
of  the  father,  and  being  suspldous  that  he 
Intended  to  procure  a  revolver,  told  Grande 
to  run  over  and  "grab  the  old  man."  Grande 
did  so,  and,  thereupon  tbe  son,  Pasco  Ulla- 
no, went  to  his  father's  assistance,  brandish- 
ing a  dialr.  Grande  grabbed  tbe  chair,  and 
a  scuffle  ensued,  .in  the  course  of  which  he 
used,  or  attempted  to  use,  tbe  blackjack 
upon  Pasco.  Whether  or  not  Grande  was 
hit  by  the  chair  in  the  hands  of  UUano 
with  any  force  is  not  clear,  but  it  does  not 
api)ear  that  Grande  was  seriously  hurt. 
While  the  struggle  with  the  diair  was  going 
on  between  Grande  and  Uliano,  Sharpe  pull- 
ed out  his  revolver  and  fire  two  shots  In  the 
direction  of  Pasco;  the  first  bullet  striking 
the  door  behind  tbe  latter  some  20  inches 
above  the  floor  and  the  second  striking 
UUano  in  the  elbow.  Before  firing  the  sec- 
ond shot,  Sharpe  told  Grande  to  get  out  of 
the  way,  and  he  did  so.  After  the  firing  of 
the  second  shot,  Sharpe,  with  Manganaro 
and  Grande,  left  the  bouse  of  Uliano  and 
went  to  tbe  office  of  tbe  chief  of  police.  On 
the  way  there  Sharpe  removed  the  two  emp- 
ty shells  from  his  revolver,  replacing  them 
with  two  cartridges,  and  he  also  instructed 
his  two  companions  that,  when  they  reach- 
ed the  office  of  the  chief  of  police,  they  would 
claim  that  in  endeavoring  to  arrest  Ullano 
his  father  had  fired  upon  them,  and  that 
they  would  make  a  complaint  against  the 
father  for  assault  This  fabricated  story 
was  later  given  to  the  chief  of  police.  Sub- 
sequently, when  tbe  defendant  Sharpe,  was 
tried  nefore  the  town  council  on  the  charge 
of  making  a  false  report  to  the  chief  of 
police,  be  then,  for  the  first  time,  admitted 
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that  he  had  done  the  shooting  hlmsetf,  and 
also  stated  that  he  had  so  Informed  the 
chief  of  police  on  the  night  of  the  shooting. 
At  the  trial  of  the  case  in  the  superior 
court  the  defendant  was  unable  to  recall 
whether  or  not  he  made  these  false  state- 
ments to  the  chief  of  police. 

[1]  l%ere  Is  some  conflict  of  testimony  as 
to  certain  facts  bearing  upon  the  question 
as  to  whether  there  was  any  necessity  for 
using  a  revolver  In  the  house  of  Ullano  at 
the  time  the  defendant  undertook  to  make 
the  arrest,  or,  In  other  words,  whether  or 
not  there  was  anything  In  the  occurrences 
there  which  would  justify  Sharpe  In  assum- 
ing that  his  life  was  In  danger,  or  that  he 
was  likely  to  sufCer  any  serious  bodily  In- 
Jury.  This  conflict  of  testimony  arises  be- 
tween the  various  witnesses  caUed  by  the 
prosecution  on  the  one  side  and  the  defend- 
ant himself  on  the  other.  The  defendant's 
testimony  at  the  trial  ia  so  stamped  vrith 
unreliability  that  a  Jury  would  be  warrant- 
ed in  giving  it  little  credence  and  we  think 
that  the  testimony  as  a  whole  Justifies  the 
verdict  which  the  Jury  rendered. 

In  regard  to  the  various  exceptions  to  the 
admission  of  testimony,  it  seems  to  us  that 
they  are  so  clearly  without  merit  that  any 
discussion  of  them  in  detail  would  be  un- 
necessary. 

[2, 3]  The  defendant  also  excepted  to  that 
portion  of  the  charge  to  the  Jury  referring 
to  his  duty  to  retreat  before  making  use 
of  the  revolver.  The  part  specially  ex- 
cepted to  reads  as  follows: 

"Now,  in  Grande's  case,  If  Grande  was  abl« 
to  get  away,  to  get  out  without  being  hurt,  he 
ought  to  let  him  get  out  without  shooting,  and 
so  with  regard  to  himself.  If  he  could  have  de- 
fended himself  by  taking  hold  of  the  chair  or  by 
retreating,  because,  so  far  as  self-defense  is 
concerned,  he  ought  to  have  retreated  before  he 
would  use  a  revolver ;  he  is  not  obliged  to  re- 
treat from  serving  the  writ ;  he  had  a  perfect 
right  to  stay  there  and  serve  the  writ ;  it  was 
his  duty  to  do  it,  but  if  he  defends  on  the  ground 
of  self-protection,  he  ought  not  to  nse  a  revolv- 
er, except  as  a  last  resort." 

As  the  trial  court  said,  in  another  part  of 
its  charge,  the  defendant  had  at  one  time 
claimed  that  he  was  Justified  In  shooting 
In  order  to  protect  Grande,  and  at  another 
time  he  claimed  that  the  shooting  was  done 
in  self-protection.  It  is  evident  that  the 
court,  in  that  iiortlon  of  its  charge  above 
nuoted,  was  endeavoring  to  explain  to  the 
Jury  the  defendant's  duty  to  retreat  as  gov- 


erned by  the  law  of  seU-defenae  and  also 
his  right  as  an  oflicer  to  remain  and  dis- 
charge his  duty.  It  was  proper  that  the 
court  should  charge  upon  the  law  of  self- 
defense,  so  that  the  Jury  might  know  how 
to  apply  it  to  the  defendant's  claim  of  Jus- 
tification upon  that  ground ;  the  court  also 
distinctly  stating  that  an  officer  charged 
with  the  service  of  a  writ  bod  a  perfect 
right  to  remain  in  the  discharge  of  that 
duty.  We  think  that  the  diarge  to  the  Jury 
was  substantially  correct  upon  both  of  these 
points. 

[4]  The  defendant  also  excepted  to  an- 
other portion  of  the  charge  which  is  stated 
as  follows: 

"A  statement  was  made,  I  do  not  tliink  it  is 
of  any  particnlar  importance,  that  th«  man,  Im 
was  under  arrest  as  soon  as  the  words  were 
used,  that  he  was  under  arrest.  I  do  not  think 
that  affects  this  case,  but  I  think  as  a  matter 
of  law  that  words  do  not  constitute  an  arrest, 
unless  the  defendant  in  the  writ  submits.  If 
he  does  not  submit,  if  he  does  not  care  to  go,  or 
say  that  he  will  go,  then  the  arrest  is  not  abso- 
lutely consummated  until  the  officer  touches 
him." 

It  does  not  seem  to  us  Important  in  the 
present  case  to  consider  the  question  of  what 
constitutes  an  arrest,  or  in  other  words 
whether  at  the  time  of  the  shooting  Ullano 
was  actually  under  arrest  or  not.  The  evi- 
dence does  not  show  that  he  was  either  re- 
sisting or  attempting  to  escape  from  arrest, 
but  rather  that  he  was  endeavoring  to  re- 
lease his  father  from  the  grasp  of  Grande. 
The  suspicion,  on  the  part  of  Sharpe,  that 
the  father  of  Ullano  was  endeavoring  to 
procure  a  weapon  of  some  sort  with  which 
he  might  aid  his  son  in  resisting  arrest  ap- 
pears to  have  been  so  groundless  that  It 
fairly  may  be  characterized  as  an  inven- 
tion fit  to  be  associated  with  the  fabulous 
statement  made  to  the  chief  of  police.  So 
far  as  appears,  there  was  no  dangerous 
weapon  In  the  house,  and  it  Is  not  surpris- 
ing that  Ullano  should  have  failed  to  dis- 
cover any  reason  for  the  action  of  Grande 
toward  his  father,  and  should  have  desired 
to  free  him  from  an  aggression  apparently 
useless  and  uncalled  for.  We  do  not  think 
that  the  portion  of  the  charge  last  quoted 
was  erroneons,  or  prejudicial  to  the  defend- 
ant. 

The  defendant's  exceptions  are  all  OTe^ 
ruled,  and  the  case  is  remitted  to  the  sn- 
perior  court  for  sentence. 
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LABISA  ▼.  TIFFANY,  Town  Treuarer. 
(No.  621S.) 

<Sttpreme  Court  of  Rhode  Island.     March  12, 
1919.) 

1.  Appeal    akd    Bbbob    «=>706(5)— Mattxbs 
Reviewabls— Tbanscbipt. 

An  exception  to  refusal  to  grant  new  trial 
U  not  properly  before  Snpreme  Ooort  on  appeal, 
where  excepting  party  has  not  brought  up  a 
complete  transcript  of  evidence. 

2.  HUBBAITD     ARD     WiFB     «=>20e  (S)— DxrECT 

IS  Highway— "Pbopkbty"  —  IqjVBiES  to 

Wrra. 
Under  Gen.  Laws  1909,  c.  46,  f  15,  proTid- 
ing  that  if  any  person  shall  receive  or  suffer 
bodily  injury  or  "damage  to  his  property"  by 
reason  of  a  defect  in  a  public  highway,  he 
may  recover,  a  hnsband  may  maintfun  an  action 
against  town  for  damages  suffered  in  conse- 
quence of  personal  injury  sustained  by  wife. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

3.  Httbbaitd    ard    Wm    «=»5  — BiaHT   of 
Husband  to  Wife's  Sebtices. 

While  statutes  have  accorded  to  a  married 
woman  as  her  sole  and  separate  property  com- 
pensation for  her  labor  performed  for  persons 
other  than  her  husband,  husband  is  still  entitled 
to  receive  services  of  his  wife  performed  in  care 
of  his  household. 

4.  Hubbakd    and    Wife    «3>8(j)^)— "Pbof- 

SBTT." 

Right  of  either  husband  or  wife  to  con- 
sortium of  their  respective  spouse,  as  distin- 
guished from  right  of  service  belonging  to  hus- 
band or  right  of  support  belonging  to  wife,  is 
property,  although  of  a  somewhat  sentim«ital 
character. 

Ezceptioiia  from  Saperlor  Court,  Provi- 
dence and  Bristol  OountleB;  Chester  Wj,  Bar- 
rows, Judge.  ' 

Trespass  on  the  case  by  Carlo  Larisa 
against  Ebenezer  Tiffany,  Town  Treasurer. 
Verdict  for  plaintiff,  and  defendant  brings 
exceptions.  Exceptions  overruled,  and  case 
remitted  for  entry  of  Judgm^it  on  verdict 

Herbert  Almy  and  Charles  H.  McEenna, 
both  of  Providence,  for  plaintlfl. 

Hugo  A.  Clason,  of  Providence,  for  defend- 
ant. 

SWSIETLAND,  J.  This  Is  an  acUon  of 
trespass  on  the  case,  brought  against  the 
town  treasurer  of  the  tovra  of  BarrUtgton 
to  recover  damages  for  the  plaintiff's  loss 
of  the  services  of  his  wife  and  to  recover  the 
expenses  incurred  by  the  plaintiff  for  medi- 
cal attendance  furnished  his  wife,  all  In 
consequence  of  personal  Injuries  alleged  to 
have  been  received  by  her  through  the  neglect 
of  said  town  in  permitting  a  certain  defect 


to  remain  in  one  of  the  highways,  which 
said  town  was  bound  to  keep  safe  and  coa- 
venlent  for  travelers. 

The  case  was  tried  before  a  Justice  of  the 
superior  court  sitting  with  a  Jury,  and 
resulted  in  a  verdict  for  the  plaintiff.  The 
case  la  before  us  upon  exertion  to  the  de- 
cision of  a  Justice  of  the  superior  court  over- 
ruling the  defendant's  demurrer  to  the 
amended  declaration,  and  upon  exceptions 
to  a  ruling  of  the  Justice  presiding  at  the 
Jury  trial  admitting  certain  testimony,  and 
to  the  decision  of  the  last-named  Justice  deny- 
ing the  defendant's  motion  for  a  new  trial. 

[1]  The  defendant's  exception  to  the  re- 
fusal of  said  Justice  to  grant  him  a  new 
trial  l0  not  properly  before  us,  as  the  de- 
fendant has  failed  to  bring  to  this  court  a 
complete  transcript  of  'the  evidence  presented 
at  the  trial,  without  which  we  are  unable 
to  pass  upon  said  exception.  We  understand, 
however,  from  the  argument  of  counsel  that 
the  only  question  Involved  in  this  excei>- 
tlon  is  that  which  Is  presented  in  the  other 
exceptions. 

[2]  The  defendant  demurred  to  the  amend- 
ed declaration  on  the  ground  that  in  this 
state  a  hnsband  cannot  recover  against  a  town 
for  damages  which  he  has  suffered  in  con- 
sequence of  personal  injuries  sustained  by 
his  wife  through  the  negligence  of  such  town 
in  falling  to  ke^  its  hl^^way  safe  and  con- 
Tenlent  for  traveL  This  demurrer  was  over- 
ruled, and  the  defendant  excepted.  At  the 
trial  before  the  Jury  ttie  defendant  excepted 
to  the  ruling  of  the  Justice  presiding,  ad- 
mitting the  testimony  of  the  plaintiff  as  to 
the  amount  of  bis  damages  occasioned  by  the 
loss  of  his  wife's  services  while  she  was  In- 
caiwcltated  as  a  result  of  said  personal  In- 
juries. Thus  the  sole  question  presented  by 
the  defendant's  bill  of  exceptions  la  as  to  the 
right  of  a  husband  In  1lbi»  state  to  maintain 
an  action  against  a  town  for  the  cause  al- 
leged in  tlie  amended  declaration  and  set 
forth  above. 

Chapter  46,  |  15,  Qen.  Laws  1909,  Is  as 
follows: 

"Sec.  15.  If  any  person  shall  receive  or  suffer 
bodily  injury  or  damage  to  his  property  by  rea- 
son of  defect,  want  of  repair,  or  insufficient  rail- 
ing, in  or  upon  a  public  highway,  causeway,  or 
bridge,  in  any  town  which  is  by  law  obliged  to 
repair  and  keep  the  same  in  a  condition  safe 
and  convenient  for  travelers  with  their  teams, 
carts  and  carriages,  which  injury  or  damage 
might  have  been  prevented  by  reasonable  care 
and  diligence  on  the  part  of  such  town,  he  may 
recover,  in  the  manner  hereinafter  provided,  of 
such  town  the  amount  of  damages  sustained 
thereby,  if  such  town  had  reasonable  notice  of 
the  defect,  or  might  have  had  notice  thereof  by 
the  exercise  of  proper  care  and  diligence  on  its 
part." 

The  plaintiff  bases  his  right  of  action  upon 
the  provisions  of  this  section,  and  claims 
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that  the  loss  of  his  wife's  services  and  the 
injury  to  his  personal  estate  through  his 
expenditures  for  her  medical  attendance  and 
care  should  properly  be  considered  as  "dam- 
age to  bis  pr(q>erty"  within  the  meaning  of  the 
language  of  said  section.  It  is  the  conten- 
tion of  the  defendant  that  under  said  section 
the  damage  to  property  for  which  recovery 
Is  permitted  is  restricted  to  damage  to  tan- 
gible personal  property.  The  defendant  urges 
this  contention  upon  tlie  authority  of  certain 
decisions  of  the  courts  of  Ooonecticut  and 
Massachusetts,  In  which  said  courts  have 
construed  the  statutory  ptovisionB  of  their 
respective  states,  prescribing  the  liability  of 
a  town  for  injuries  arising  from  the  neg- 
lect of  such  town  to  keep  its  highways  safe 
and  convenient  for  travel. 

In  an  examination  of  the  decided  cases  we 
are  met  by  the  directly  opposed  views  wlilch 
6btaln  in  this  country  upon  the  subject  of 
municipal  liability  for  neglect  in  the  main- 
tenance of  highways,  which  by  legislative 
authority  have  been  placed  under  the  control 
of  such  municipalities.  The  first  of  these 
views  whlcii  has  been  called  the  New  England 
doctrine,  is  that  as  to  quasi  municipal  cor- 
porations and  as  to  chartered  municipali- 
ties, the  duty  to  keep  the  highways  within 
their  respective  territorial  limits  safe  for 
travel  is  one  imposed  upon  the  municipality 
by  the  Legislature  for  the  public  benefit;  that 
the  breach  of  that  duty  will  not  give  a  right 
of  private  action  to  one  specially  damaged 
thereby,  in  the  absence  of  statute  conf«v 
ring  such  right;  and  that  when  tlhe  right  of 
private  action  is  given  by  statute  it  Is  not  to 
be  extended  In  favor  of  those  who  do  not 
come  clearly  within  the  statutory  provi- 
sions. This  view  has  been  very  exhaustively 
considered  In  Hill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332,  and  has  been  generally  adopt- 
ed by  the  courts  of  the  other  New  England 
States  and  in  a  very  few  Juriadictions  out- 
side New  England.  So  far  as  our  reported 
cases  Indicate  this  court  has  not  been  called 
upon  to  determine  that  specific  question; 
because  from  before  the  time  of  the  publica- 
tion of  the  first  volume  of  Rhode  Island  Re- 
ports there  has  been  upon  our  statute  books 
liberal  provision  for  private  action  against  a 
town  in  favor  of  one  who  has  suflfered  bodily 
injury  or  damage  to  his  property  by  reason 
of  defects  or  want  of  repair  in  a  public  high- 
way, which  said  town  was  obliged  to  keep 
Hafe  and  convenient  for  travel.  However, 
the  so-called  New  England  doctrine,  as  to 
the  basis  of  the  liability  of  municipalities 
in  this  regard,  has  been  refferred  to  without 
disapproval  by  this  court.  Taylor  v.  Peck- 
ham,.  8  R,  I.  349,  91  Am.  Dec.  235,  5  Am.  Rep. 
578;  Blair  v.  Granger,  24  R.  I.  17,  51  Atl. 
1042.  Opposed  to  the  New  England  doctrine, 
in  New  York,  Pennsylvania,  and  in  the  other 
states  outside  of  New  England  and  the  few 
■jurisdictions  to  which  we  have  alluded,  the 


so-called  doctrine  of  implied  liability  pre- 
vails ;  and  it  is  held,  especially  in  the  case  of 
Incorporated  cities  and  towns,  ttiat  if  such 
munidpality  Is  given  the  control  of  its  street 
and  highways  with  the  means  of  keeping 
them  In  repair,  there  Is,  by  reason  of  the 
nature  of  the  duty  imposed,  an  implied 
liability  on  the  part  of  such  municipality 
toward  Qume  who  are  Injured  by  the  neg- 
lect to  perform  such  duty.  Elliott  on  Roads 
and  Streets,  |  788,  notes  3,  6;  Dillon  on  Munic- 
ipal Corporations,  H  1710-1716. 

By  reason  of  the  i>osltlon  taken  as  to  the 
nature  of  municipal  liability,  in  states  where 
the  doctrine  of  Implied  liability  prevails, 
although  there  are  numerous  cases  In  the 
reports  of  those  jurisdictions  each  of  which 
deals  with  the  suit  of  a  husband  brooght 
to  recover  for  the  loss  of  the  services  of 
his  wife  arising  from  her  peracmal  Injuries 
occasioned  by  defect  in  a  highway,  such 
cases  have  beon  before  the  courts  of  last 
resort  upon  othpr  points.  The  right  of  a 
husband  to  maintain  such  action  has  rarely 
been  questioned,  and,  if  so,  such  objection  has 
been  overruled,  as  In  Borougli  of  Nantloofce 
r.  Wame,  106  Pa.  873,  in  which  the  court 
said: 

"Whatever  the  law  may  be  in  other  states, 
in  Pennsylvania  townships  and  boronghs  are 
bound  to  keep  the  roads  and  streets  in  repair, 
and  are  liable  for  injuries  resulting  solely  from 
negligence  in  performing  that  duty.  The  lia- 
bility is  the  consequence  of  the  neglect  of  a 
statutory  duty,  and  the  right  of  a  person  does 
not  depend  on  the  conatraction  of  a  statute  pro- 
viding who  may  recover  and  for  what,  in  ciae 
of  injury  from  defect  in  the  highway." 

Among  numerous  cases  in  which  is  recog- 
nized the  rl^t  of  a  husband  to  maintain  his 
action  for  the  cause  In  question  are  the  fol- 
lowing: Kelley  v.  May  berry  Township,  151 
Pa.  440,  28  Atl.  695;  McDevItt  T.  St  Paol, 
86  Minn.  14,  68  N.  W.  178,  83  U  R.  A.  601; 
Wyandotte  v.  Agan,  87  Kan.  S28, 15  Pac.  629; 
Columbus  V.  Strassner,  138  Ind.  301,  34  N.  E. 
5,  37  N.  Bw  719;  Krisinger  v.  Creston,  141 
Iowa,  154,  119  N.  W.  526;  Lewis  v.  Atlanta, 
77  6a.  756,  4  Am.  St.  Rep.  106;  DalUs  v. 
Moore,  32  Tex.  Civ.  App.  230,  74  S.  W.  95. 

The  defendant  contends  that  the  provisions 
of  diapter  46,  {  15,  Gen.  Lews  1909,  givlog 
an  action.  In  the  circumstances  named  In 
said  section,  to  a  person  suffering  "damage 
to  his  property"  shall  be  so  construed  as  to 
restrict  such  action  to  the  recovery  of  dam- 
ages to  tangible  personal  proi)erty,  and  that 
a  husband's  loss  of  his  wife's  services  does 
not  constitute  damage  to  the  husband's  pitv- 
erty.  In  support  of  this  position  the  defend- 
ant cites  to  us  as  authorities  Ohidsey  v.  Can- 
ton, 17  Conn.  475,  and  Harwood  v.  Lowell, 
4  Onsh.  (Mass.)  310.  To  these  cases  the  de- 
fendant might  have  added  Roberts  v.  Detroit, 
102  Mich.  64,  60  N.  W.  480,  27  L.  R.  A.  572, 
for  in  the  latter  case  the  Supreme  Court 
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of  Michigan  readies  the  same  coadnslon  as 
do  the  conrts  of  Massachusetts  and  Oonnectl- 
cut.  An  examination  of  these  cases  indicates 
that  the  decisions  therein  were  not  based 
upon  any  Inherent  obstacle  to  the  husband's 
recovery  because  the  wife's  Incapacity  was 
occasioned  by  a  defective  highway,  nor  np<m 
the  determination  that  the  loss  of  service  is 
not  a  damage  to  a  husband's  property  rights. 
In  each  case  the  court's  conclusion  was  that, 
in  accordance  with  the  construction  which 
it  gave  to  the  statute  under  consideration, 
this  particular  property  right  of  a  husband 
was  not  Included  in  the  term  "property"  for 
the  damage  to  which  an  action  had  been  pro- 
vided. CUdsey  v.  Canton,  17.  Goon.  476,  was 
an  action  by  a  husband  and  father  for  loss 
of  the  services  of  his  wife  and  minor  daugb' 
ter,  and  for  his  expenses  for  their  nursing 
and  cara  The  provisions  of  the  Connecticut 
statute  under  consideratioD  are  quoted  in  the 
opinion,  and  were  as  foUows: 

"  If  any  hone,  or  other  beast,  or  cart,  car- 
riage or  other  property,  shall  receive  any  injury 
or  damage,  throagb  or  by  means  of  any  defective 
road  or  bridge,'  the  town  'shall  pay  the  owaer  of 
such  beast  or  property  Just  damages.' " 

Speaking  of  the  plalntlfiTs  claim,  the  court 
says: 

"But  it  is  said  that  he  has  sustained  an  inivxy 
in  his  property,  by  reason  of  the  loss  of  the  serv- 
ices of  hla  wife  and  daughter,  and  the  expenBes 
incurred  in  their  sickneaa.  This  la  undoubt- 
edly so.  But  ia  that  the  species  of  property  of 
which  the  statute  speaks?  It  enumerates  par- 
ticular articles  of  personal  property— a  horse, 
or  other  beast,  a  cart,  carriage,  and  then  adds 
the  words  'or  other  property.'  By  these  we  are 
to  understand  property  of  the  kind  enumerated." 

It  thus  appears  that  the  court  does  not 
question  that  the  loss  by  the  plaintiff  of  the 
services  of  his  wife  is  an  Injury  to  bis  prop- 
erty, but  puts  its  determination  squarely 
upon  the  ground  that  in  accordance  with  the 
terms  of  the  statute  recovery  can  be  had 
solely  for  injury  to  property  of  the  kind 
enumerated.  Harwood  v.  Lowell,  4  Cush. 
CMass.)  310,  was  an  action  against  the  city 
of  Lowell  brought  by  a  husband  whose  wife 
bad  been  injured  by  reason  of  a  defect  in  a 
highway  of  said  city  to  recover  for  expenses 
incurred  and  for  loss  of  his  wife's  services 
in  consequence  of  such  Injury.  The  provi- 
sion of  the  Massachusetts  statute  then  in 
operation,  provided: 

"If  any  person  shall  receive  any  injury  in 
his  person  or  property  by  reason  of  any  defect 
or  want  of  repair,"  etc.,  the  person  so  injured 
may  recover,  etc. 

In  constderlng  this  statute  the  court  found 
that  it  was  a  revision  of  a  former  enactment 
wbidi  provided  "a  remedy  for  any  person 
who  shall  lose  a  Umb,  break  a  bone,  or  re- 
ceive any  other  injury  In  his  person,  or  In 
his  horse,  team  or  other  property  through 


any  dttfect."  The  court  determined  Judicially 
that  the  change  of  language  did  not  indicate 
an  intention  on  the  part  of  the  Legislature 
to  change  the  rule  of  law  so  as  to  include 
consequential  damages;  that  the  Legislature 
well  nnderstood  that  the  prior  law  gave  dam- 
ages only  for  direct  injury  to  the  person  and 
direct  injury  to  personal  property,  and  intend- 
ed to  re-enact  the  same  rule  in  the  present 
terms.  The  court  then  decided  the  case  upon 
the  terms  of  the  former  statute,  viz.  that  the 
right  of  recovery  for  Injury  to  property  was 
limited  to  a  person  who  had  received  an 
Injury  "In  his  horse,  team,  or  other  property/' 
and  applied  the  rule  of  construction  nosdtur 
a  socils,  where  several  particulars  are  enu- 
merated, followed  by  a  word  more  general,  the 
provision  Is  thus  limited  to  things  of  like 
kind.  The  court  held  that  the  remedy  was 
confined  to  loss  or  damage  done  to  visible  and 
tangible  property  such  as  animals,  goods,  or 
chattels,  and  could  not  be  extended  to  damage 
to  such  species  of  property  as  a  husband's 
right  in  his  wife's  services.  In  the  course 
of  Its  opinion  the  court  said: 

"Were  this  a  new  act  of  Legialatnre,  ezpreased 
in  the  same  terms,  we  should  regard  it  as  more 
equivocal" 

The  case  of  Roberts  v.  Detroit,  102  Mich. 
64,  00  N.  W.  450,  27  Ia  R.  A.  672,  was  the 
action  of  a  husband  based  upon  the  loss  of 
the  services  of  his  wife  who  was  injured 
by  falling  upon  a  defective  sidewalk.  The 
court  held  that  the  husband  could  not  re- 
cover. The  Michigan  statute  under  consider- 
ation provided  that: 

"If  any  horse  or  other  animal,  or  any  cart, 
carriage,  or  vehide  or  other  property  shall  re- 
ceive any  injury  or  damage  by  reason  of  neg- 
lect by  any  township,  village,  dty,  or  corpora- 
tion, to  keep  in  repair  any  pnbHc  highway, 
•  •  •  the  township,  village,  city,  or  corpora- 
tion whose  duty  it  ia  to  keep  such  public  high- 
way *  *  •  In  repair  shall  be  liable  to  and 
shall  pay  the  owner  thereof  just  damages." 

The  court  applied  to  this  statute  the  same 
rule  of  construction  which  had  been  applied 
by  the  courts  of  Connecticut  and  Massachu- 
setts in  the  cases  last  above  considered,  and 
said: 

"While  this  statute  uses  the  word  "property,' 
it  is  preceded  by  several  words  descriptive  of 
particular  kinds  of  property,  and  the  provision 
ia    •    *    •    Umitcd  to  things  of  a  like  kind." 

The  court  distinguished  the  case  before  it 
from  a  Wisconsin  case  in  which  a  husband 
had  been  permitted  to  recover  for  the  same 
cause  of  action,  .on  the  ground  that  the  Wis- 
consin statute  is  broader  in  its  terms  than 
the  Michigan  statute.  The  court  in  each 
of  the  three  cases  vrtdch  we  have  Just  con- 
sidered was  controlled  by  the  particular 
provisions  of  the  statute  under  consideration, 
and  felt  constrained-  to  readi  the  conclusion 
expressed  in  the  opinion  because  of  the  Uml- 
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tattons  which  by  coDstractlon  they  fonnd  said 
statute  contained.  These  must  be  considered 
as  persuaslye  authorities  in  such  cases  only 
UB  are  brought  under  statutes  which  require 
a  like  construction.  In  Hunt  v.  Wlnfleld, 
36  Wis.  154,  17  Am.  Rep.  482,  a  husband 
was  permitted  to  recover  in  an  action  baaed 
on  the  loss  of  his  wife's  services  caused  by 
her  injury  In  consequence  of  an  alleged  de- 
fective highway.  The  provisions  of  the 
statute  under  which  the  action  was  brought 
are  set  forth  in  the  opinion,  and  are  as  fol- 
lows: 

"If  any  damage  shall  happen  to  any  person, 
hig  team,  carriage  or  other  property,  by 'reason 
of  the  Insufficiency  or  want  of  repairs  of  any 
road  in  any  town,  •  •  •  the  person  sustain- 
ing such  damage  shall  have  a  right  to  sue  for 
and  recover  the  same  against  such  town." 

In  Whltcomb  v.'  Barre,  87  Vt  148,  a 
jndgment  was  sustained  In  an  action  by  a 
husband  for  the  cause  now  under  considera- 
tion. The  statute  of  Vermont  then  in  force, 
and  under  which  the  action  was  brought, 
was  as  follows: 

"If  any  special  damage  shall  happen  to  any 
person,  his  team,  carriage,  or  other  property, 
by  means  of  the  insufficiency  or  want  of  re- 
pairs of  any  highway  or  bridge  in  any  town, 
which  such  town  is  liable  to  keep  in  repair,  the 
person  sustaining  such  damage  shall  have  the 
right  to  recover  the  same  in  an  action  on  the 
case."  Chapter  25,  §  41,  Oeneral  Statutes  of 
Vermont,  Revision  of  1868. 

The  Rhode  Island  statute  conferring  the 
right  of  action  against  towns  is  broader  in 
its  provisions  than  either  of  the  statutes 
which  were  before  the  courts  respectively 
in  the  cases  which  we  have  considered  above. 
The  language  of  our  statute  is,  if  any  person 
shall  "receive  or  suffer  «  •  •  damage  to 
his  property  by  reason  of  defect"  In  the 
interpretation  which  should  be  given  to 
the  word  "property"  In  said  section  we  are 
not  restricted  by  any  previous  enactment 
of  the  General  Assembly.  If  we  should  fol- 
low the  method  of  construction  adopted  by 
the  Massachusetts  court  in  Harwood  v.  Low- 
ell, supra,  based  upon  the  course  of  legisla- 
tion, and  hold  that  a  new  provision  substi- 
tuted for  an  old,  in  somewhat  different  terms, 
did  not  indicate  an  intention  on  the  part  of 
the  Legislature  to  (fliange  the  rule  of  law, 
unless  the  purpose  to  alter  the  rule  Is  clearly 
expressed,  the  position  of  the  plaintiff  is  by 
no  means  weakened.  The  original  enact- 
ment appearing  in  the  Revision  of  1844.  Pub- 
lic Laws  of  Rhode  Island,  p.  322,  entitled  "An 
Act  for  Mending  of  Highways  and  Bridges," 
Is  as  follows: 

"And  said  town  shall  also  be  liable  to  all  per- 
sons who  may  in  any  wise  suffer  injury  to  their 
persons  or  property  by  reason  of  any  snch  neg- 
lect." 


Nor  in  the  construction  of  the  word  "prop- 
erty" In  our  statute  is  there  occasloa  for  the 
ap^catlon  of  the  maxim  nosdtur  a  sodig. 
The  generic  word  does  not  follow  the  enumer- 
ation of  particular  species  of  property,  as 
In  the  statutes  of  Oonnectlcnt,  Massachu- 
setts, and  Michigan.  By  employing  the  ge- 
neric word  without  qualification  the  legisla- 
tive Intent  is  apparent  to  confer  the  right  of 
action  for  damages  to  every  species  of 
property.  The  legislative  Intent  therein  ex- 
pressed Is  In  accordance  with  reason.  A 
duty  has  been  Imposed  upon  towns;  for  in- 
jury arising  from  tbe  negligent  disregard 
of  that  duty  liability  to  private  action  is  pro- 
vided. Unless  m<^  intention  is  clearly  ex- 
pressed, we  dionld  not  assume  that  the 
General  Assembly  intended  to  confer  the 
benefit  of  this  provision  upon  some  and  with- 
hold it  from  oOiera,  who  may  be  equally 
damaged  by  a  town's  neglect  In  the  matter 
now  under  consideration  the  plalntUTs  wife 
In  her  action  against  the  town  may  recover, 
not  only  for  the  injury  to  her  person,  but  also. 
If  She  was  engaged  In  labor  for  her  own  bene- 
fit omtslde  of  her  husband's  household,  she 
may  recover  for  loss  of  wages.  T*e  latter 
element  of  bee  damage  Is  neither  "bodily 
Injury"  nor  damage  to  tangible  personal 
property.  The  loss  to  a  husband  of  the 
valuable  services  of  his  wife  In  his  house- 
hold does  not  differ  in  kind  from  her  loss  of 
wages,  and  In  many  cases  may  constitute 
a  much  greater  pecuniary  Injury. 

[8,41  The  word  "property"  used  withont 
limitation  is  one  of  broad  meaning.  The  ex- 
clusive right  to  a  thing  constitutes  property 
in  that  thing,  and  the  thing  may  be  tangible 
or  intangible.  In  speaking  of  the  meaning  of 
the  words  "property  or  estate"  as  used  in 
our  statutes  concerning  the  rights  of  mar- 
ried women,  this  court,  In  Oooney  v.  Lincoln. 
20  R.  I.  186,  37  Atl.  1082,  said: 

"Our  statute  law  in  our  opinion  uses  the 
words  'estate  and  property'  In  an  extremely 
broad  sense,  and  includes  chosea  in  action  as 
well  as  property  in  possession" 

— and   the    court  approved    the    followiag 
language  of  Austin  in  bis  Juriaprudence: 

"The  word  'property*  Is  a  term  of  exeeedinidT 
complex  meaning,  comprising  a  vast  variety  of 
rights." 

Wtille  statutes  have  secured  to  a  married 
woman  as  her  sole  and  separate  property 
the  compensation  for  her  labor  performed 
for  persons  other  than  her  husband,  the  obli- 
gation still  remains  in  the  husband  to  fnr- 
nlsh  his  wife  with  support  Including  neces- 
sary medical  attendance  and  care,  and  the 
husband  is  still  entitled  to  receive  the  serv- 
ices of  his  wife  performed  in  the  care  of 
his  household.  l%e  right  of  a  husband  to 
receive  the  services  of  his  wife  is  considered 
a  valuable  property  right  and  for  Its  loss 
in  consequence  of  the  ne^lgent  act  of  a  thM 
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person  the  tinsband  la  entitled  to  pecuniary 
comi>enaatlon.  The  ilght  of  either  husband 
or  wife  to  the  eonsortlum  of  their  respec- 
tive spoase,  as  distinguished  from  the  right 
of  service  belonging  to  the  husband  or  the 
right  to  support  belonging  to  the  wife,  has 
been  retarded  as  of  a  somewhat  sentimental 
character.  Yet  this  right  of  consortium  has 
been  treated  by  a  number  of  courts  as  a 
species  of  pn^erty.  In  Foot  v.  Oard,  68 
Conn.  1,  18  Aa  1027,  6  L.  R.  A.  829,  18 
Am.  St.  Rep.  258,  the  coart  said: 

"So  ftir  forth  as  the  husband  is  concerned, 
from  time  immemorial  the  law  has  regarded  his 
right  to  the  conjugal  affection  and  aociety  of  his 
wife  as  a  valuable  property,  and  has  compelled 
the  man  who  has  injured  ii  to  malce  compen- 
sation." 

In  speaking  of  the  right  of  consortium, 
the  court  In  Jaynea  v.  Jaynes,  39  Hun  (N. 
T.)  40,  says: 

'These  reciprocal  rights  may  be  regarded  as 
the  property  of  the  respective  parties,  in  the 
broad  sense  of  the  -word  'property,'  which  in- 
cludes things  not  tangible  or  visible,  and  applies 
to  whatever  is  exclusively  one's  own." 

This  view  has  been  taken  by  the  courts  In 
Warren  v.  Warren,  89  Mich.  123,  60  N.  W. 
842,  14  I/.  R.  A.  546;  Lockwood  v.  Lockwood, 
67  Minn.  476,  70  N.  W.  784;  WllUams  v.  Wil- 
liams, 20  Oola  61,  37  Pac  614;  Price  v.  Price, 
91  Iowa,  698,  60  N.  W.  202,  29  U  R.  A  160, 
61  Am.  St  Rep.  360.  Blackstone  regards 
the  right  of  the  husband  in  the  company, 
care^  or  assistance  of  his  wife  as  property, 
but.  In  accordance  with  die  illiberal  view  bt 
his  time,  denies  the  existence  of  a  reciprocal 
property  right  In  the  wife.  8  BL  Oomm. 
143.  It  appears  clearly  upon  prlndiple  and 
authority  that  Hie  loss  by  the  husband  of 
the  services  of  his  wife  is  a  damage  to  his 
proijerty. 

As  to  whether  or  not  the  plaintiff's  ez- 
pebses  for  the  care  of  his  wife  occasioned 
by  her  injuries  are  to  be  regarded  as  a  dam- 
age to  his  property  Is  governed  by  the  opin- 
ion of  this  court  In  Bullowa  t.  Oladding,  40 
R.  I.  147,  100  Atl.  249,  L.  R  A.  1917D,  8S2. 
In  that  case  the  court  had  under  considera- 
tion the  question  of  the  survival  of  actions 
under  our  statute.  By  said  statute  it  is  pro- 
vided that  causes  of  action  and  actions  of 
tresiwss  on  the  case  for  damages  to  personal 
estate  shall  survive.  The  defendant  in  that 
case  contended  that  by  damage  to  personail  es- 
tate was  Intended  solely  damages  to  some 
speclflc  personal  proper^.  The  court  held 
that  injury  arising  from  false  and  fraudulent 
representations,  whereby  the  plaintiff  was  In- 
duced to  purchase  worthless  stock,  although 
it  warkel  an  Injury  to  his  estate  generally 
and  not  to  any  speclflc  piece  of  property, 
shoijld  be  regarded  as  within  the  meaning 
of  the  statute  a  damage  to  his  personal 
estate  or  property.     The  principle  of  that 


case  is  directly  applicable  here,  and  the 
wrongful  act  of  said  town,  causing  this 
plaintiff  to  expend  money  for  the  care  of  his 
wife,  caused  a  damage  to  his  property  within 
the  meaning  of  the  iKovislans  of  the  remedial 
statute  now  under  consideratioo.  W)e  have 
examined  the  cases  of  Sanford  v,  Augusta, 
32  Me.  536,  and  Reed  v.  Belfast,  20  Me.  246, 
and  do  not  consider  them  valuable  as  authori- 
ties. 

The  defendant  claimed  In  argument  before 
us  that  it  has  been  generally  understood  at 
the  bar  that  an  action  by  a  husband  cannot 
be  maintained  against  a  town  to  recover 
for  loss  ot  a  wife's  services  and  for  his  ex- 
penses in  consequence  of  an  injury  to  the 
wife  occasioned  by  a  defective  highway, 
and  that  there  is  no  case  in  this  state  in 
which  a  recovery  has  been  permitted  for 
such  consequential  damages.  In  this  the 
defendant  is  In  error.  An  examination  of 
the  records  of  the  common  pleas  division 
and  of  the  superior  court  discloses  that  nu- 
m^wns  actions  of  that  nature  have  been 
brought,  and,  as  far  as  we  are  informed,  the 
question  of  a  husband's  right  to  maintain 
such  action  has  not  been  questioned.  Such 
actions  have  been  before  this  court  upon 
other  questions.  The  case  of  William  Palmer 
V.  J.  BUis  White,  City  Treasurer,  et  al., 
numbered  16384  in  the  common  pleas  divi- 
sion and  20419  in  tlie  superior  court,  was 
an  action  fOr  the  cause  now  undo:  considera- 
tion. It  came  to  this  court  upon  a  petition 
for  new  trial  after  a  trial  and  decision  for 
the  defendants  upon  the  merits  of  the  case, 
and  the  decision  ot  the  common  pleas  divi- 
sion was  approved.  66  Atl.  1135.  The  case 
of  Bverett  L.  Tourjee  v.  John  Matteson. 
Town  Treasurer  of  Coventry,  r^orted  In  34 
R.  I.  270,  83  AtL  81,  was  the  action  of  a 
husband  for  the  loss  of  his  wife's  services 
alleged  to  have  resulted  from  injury  to  the 
wife  caused  by  a  defective  highway  In  said 
town  of  Coventry.  The  case  was  before  this 
court  upon  the  question  of  the  abatement 
of  said  action  because  of  the  failure  of  the 
plaintiff  to  summon  in  the  new  town  treas- 
urer after  the  resignation  of  the  defendant 
The  ease  of  Arthur  Haley  v.  Herbert  C. 
Calef,  Town  Treasurer  of  Johnston,  and  John 
Ogden,  Town  Treasurer  of  North  Providence, 
Is  reported  in  28  R.  I.  332,  67  Atl.  823.  That 
was  an  action  against  said  town  treasurers, 
jointly  brought  by  the  plaintiff  to  recover 
for  loss  of  his  wife's  services  and  for  his 
expenses  alleged  to  have  been  caused  by  an 
injury  received  by  the  wife  in  consequence 
of  the  defective  condition  of  a  bridge,  which 
said  towns  were  required  to  maintain  across 
a  river  which  separated  said  towns.  After 
verdict  for  the  plaintiff  against  said  defend- 
ants jointly,  the  case'  came  to  this  court  on 
the  question  of  whether  the  duty  of  the 
towns  to  keep  said  bridge  In  repair  was  a 
joint  obligation.     The  case  was  sent,  back 
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to  the  superior  court  for  a  new  trial  to 
determine  In  whlcb  town  the  alleged  defect 
was  located.  Upon  new  trial  there  was  a 
verdict  fixing  the  defect  in  the  town  of 
Johnston.  The  case  again  came  to  this  court 
upon  exceptions  takpn  In  the  course  of  the 
latter  trial.  Said  exceptions  were  dismissed, 
and  tie  case  remitted  to  the  superior  court, 
with  direction  to  enter  Judgmrat  for  the 
plaintiff.  On  February  18,  1918,  Judgment 
was  entered  in  the  superior  court  for  the 
plaintiff  against  the  town  of  Johnston  for 
the  sum  of  |212.  The  existence  of  these 
cases  is  by  no  means  conclusive  of  the  matter 
before  us,  but  they  indicate  the  mistake  of 
the  defendant  as  to  the  practice  In  actions 
for  this  cause. 

The  defendant's  exceptions  are  overruled, 
and  the  case  is  remitted  to  the  superior 
court  for  the  entry  of  judgment  on  the  ver- 
cUcL 


RACE  V.  GRAVES  et  aL 

(Supreme  Court  of  New  Ilampshlro.    Rocking- 
ham.   Feb.  4,  1919.) 

1.  Masteb  and  Sebvant   <g=a271(2)  —  Inju- 
ries TO  Sebvant  —  Evidence  —  Admibsi- 

BIUTT. 

In  action  for  injuries  to  an  employ*  as  a 
result  of  being  shot  by  defendants'  agent  in 
charge  of  a  shooting  gallery  while  plaintiff  was 
cleaning  a  gun,  evidence  that  the  shooting  gal- 
lery was  doseia  after  the  accident,  when  de- 
fendants found  that  the  work  was  not  covered 
by  insurance,  was  admissible,  to  meet  evi- 
dence that  the  employ*  who  discharged  the  gun 
ceased  to  work  for  defendants,  which  might 
have  justified  an  argument  that  he  was  dis- 
charged for  carelessness. 

2.  Masteb  and   Sebvant    «=»88(3)  —  Injtj- 
BiES  TO  Sebvant— Scope  o»  Bmflotmknt. 

In  an  action  for  death  of  a  boy  of  14,  em- 
ployed by  defendants,  caused  by  the  discharge  of 
a  gun  in  the  hands  of  another  employe,  plaintiff 
could  not  recover  where,  at  the  time  of  the  ac- 
cident, deceased,  without  the  knowledge  and 
consent  of  defendants,  and  at  the  unauthorized 
request  of  the  negligent  employ^  was  cleaning 
a  gun  in  defendants'  shooting  gallery,  an  act 
outside  the  scope  of  his  employment. 

Transferred  from  Superior  CJourt,  Rocking- 
ham County ;  Allen,  Judge. 

Action  by  Vernon  A.  Race  against  one 
Graves  and  another.  Judgment  for  defend- 
ants, and  plaintiff  «cepts.  Transferred  from 
superior  court   Exceptions  overruled. 

Action  for  n^ligence,  resulting  in  personal 
injuries  to  the  plaintiff.  Trial  by  Jury,  and 
verdict  for  defendants.  Since  the  trial  the 
plaintiff  has  died,  and  the  action  is  now  pros- 
ecuted by  his  estate,  At  the  time  of  his  In- 
Jury,  July  13,  1917,  he  was  about  14  years 


old,  and  was  emidoyed  by  tbe  defendants  to 
work  at  their  summer  hotel  at  Hampton 
Beach.  In  connection  with  the  hotel  the  de- 
fendants conducted  some  amusement  enter- 
prises, including  bowling  alleys  and  a  shoot- 
ing gallery.  While  in  the  shooting  gallery, 
the  boy  was  shot  by  the  defendants'  agent  in 
charge  of  It.  At  the  request  of  the  agent,  the 
boy  was  at  the  time  cleaning  a  gim.  In  the 
direct  examination,  one  of  the  defendants' 
ofBcers  was  allowed  to  testify  that  the  shoo^ 
ing  gallery  was  closed  July  2l8t,  when  they 
found  the  work  was  not  covered  by  insur- 
ance.   To  this  the  plaintiff  excepted. 

The  plaintiff  requested  the  court  to  give  the 
following  instruction: 

"That  the  jury  be  instructed  it  Is  for  them  to 
say  whether  the  decedent  was  acting  within  the 
scope  of  his  employment  at  the  time  he  was  shot 
and  from  the  time  he  entered  the  shooting  gal- 
lery." 

The  request  was  denied,  and  the  plaintiff 
excepted. 

Sleeper  ft  Brown,  of  Exeter,  for  plaintiff. 
Scammon  ft  Gardner  and  Frank  A.  Batdt- 
elder,  all  of  Exeter,  for  defendants. 

WALKER,  J.  [1]  The  plaintiff's  exception 
to  evldraice  that  the  shooting  gaUery  was 
closed  July  2l8t,  when  the  defendants  found 
that  "the  work  vras  not  covered  by  insur- 
ance," cannot  be  sustained.  The  plaintiff's 
evidence  showed  that  Martin,  the  man  hi 
charge  of  the  gallery,  who  discharged  the  gun 
which  caused  the  plaintUTg  Injuries,  ceased 
to  work  there  on  July  21st,  ^ght  days  after 
the  accident  occurred.  This  fact  alone  might 
afford  some  ground  for  the  argument  that  he 
was  discharged  In  conseqnence  of  his  careless- 
ness In  handling  the  gun.  To  meet  this  argu- 
ment it  was  legitimate  for  the  defoidants 
to  show  that  the  gaUery  was  closed  on  that 
day,  because  It  was  discovered  that  their  in- 
surance policy  against  liability  for  accldests 
did  not  cover  the  business  carried  on  In  the 
shooting  gallery. 

[J]  Although  the  requested  Instruction  Is 
merely  a  brief  statement  of  an  abstract  propo- 
sition of  law,  which  is  not  specifically  applied 
to  the  evidence  In  the  case,  and  although  it 
might  be  held  for  that  reason  that  the  refusal 
of  the  court  to  give  it  was  Justified  (Kuba  v. 
Devonshire  MiUs^  78  N.  H.  245,  241.  99  AU. 
91;  Woodman  v.  North  wood,  67  N.  H.  307, 
36  Atl.  255;  Ordway  v.  Sanders.  58  N.  H. 
132),  an  examination  of  the  evidence  reported 
shows  that  a  finding  that  the  boy  vras  emplor- 
ed  by  the  defendants  to  work  In  the  shooting 
gallery  could  not  be  sustained.  It  does  not 
appear  that  he  had  worked  In  that  place  be- 
fore the  accident,  that  he  had  ever  before 
cleaned  the  guns  used  In  the  gallery,  or  tint 
the  man  In  charge  of  that  building  was  au- 
thorized by  the  defendants  to  employ  him  In 
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work  of  tliat  character.  Moreorer,  the  boy 
testified  that  he  was  not  employed  to  work 
there.  That  he  was  not  working  within  the 
scope  of  his  employment  when  he  was  shot 
seems  to  be  clear;  hence  the  law  of  master 
and  servant  has  no  application. 

Exceptions   overmled;    Judgment  on   ttie 
verdict. 

PLUMMBR,  J.,  was  absent    The  others 
GtMicnned. 


HBINlCUIiLER  v.  HBINMUIjUBB. 
(Noa.  47,  48.) 

(Goort  of  Appeals  of  Maryland.     Jan.   15, 
1919.) 

1.  Husband  and  Wms  «3»288(1)— Bnx  «« 

PKBMANBNT  AUICONT. 

To  aastain  a  bill  for  permanent  alimony,  It 
was  incumbent  upon  plaintiff  wife  to  allege  and 
prove  a  state  of  facts  which  constitutes  a  cause 
of  divorce  either  a  vinculo  or  a  mensa. 

2.  DiTOBOx  «ss>37(S)— "Abxndonmznt." 

"Abandonment"  most  be  the  deliberate  act  of 
the  party  complained  of,  ioat  with  the  intent 
that  the  marriage  relations  should  no  longer 
exist. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aban- 
donment] 

3.  DivoBOX    4=9127(4)  —  OoxBOBOBATion    or 

Plaintim'— Statdtb. 

Since  the  object  of  Code  Pub.  Civ.  Laws, 
art  35v  g  4,  providing  that  no  divorce  shall  be 
granted  upon  testimony  of  plaintiff  alone,  is  to 
prevent  collusion,  when  the  whole  case  precludes 
any  possibility  of  collusion,  slight  corroboration 
is  snfficient 

4.  Husband  and  Wir  «s>300  —  Skpabatb 
Maintenance— Review. 

In  determining  whether  plaintiff's  proof  of 
abandonment  in  suit  for  permanent  alimony 
measures  up  to  the  legal  requirements,  the  con- 
clusion readied  by  the  judge  below  is  entitled 
to  considerable  weight;  the  presumption  being 
in  favor  of  his  finding. 

6.  Husband  and  Wire  «=>297— Abandon - 
iTKNT— Evidence. 
Evidence  in  support  of  bill  for  permanent 
alimony  and  care  and  guardianship  of  infant 
children  held  sufficient  to  show  that  defendant 
fauslMnd  abandoned  plaintiff  wife  aa  charged, 
without  lawful  excuse. 

Two  Appeals  from  Circuit  Court  Na  2, 
of  Baltimore  Clfy ;  James  M.  Ambler,  Judga 
"To  he  offldally  reported." 

Suit  by  Helen  P.  Helnmuller  against  Carl 
Helnmaller  In  which  defendant  filed  a  cross- 
bill. Decree  dismissing  cross-bill  of  defend- 
ant husband  and  further  decree  awarding 
plaintiff  wife  permanent  aUmony,  etc.,  and 
defendant  appeals.     Affirmed. 


Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  URN- 
ER,  8T0CKBRIDGB,  and  CONSTABLE,  JJ. 

Isaac  Lobe  Straus,  of  Baltbnore  (Louis  J. 
Roth,  of  Baltimore,  on  tbe  brief),  for  appel- 
lant 

Moses  W.  Roaenfeld,  of  Baltimore  (Harry 
B.  Wolf,  of  Baltimore,  on  the  brief),  for  ap- 
pellee. 

BITRKB,  J.  On  the  6tb  day  of  October, 
1917,  Helen  P.  Helnmaller,  the  appellee,  filed 
a  bill  of  complaint  against  her  husband, 
Carl  Helnmuller,  In  which  she  prayed : 

"(a)  That  your  oratrix  may  be  awarded  the 
care,  custody,  and  guardianship  of  the  two  in- 
fant children,  Carl  and  Louise  H.  Heinmuller. 

"(b)  That  your  oratrix  may  be  declared  to  be 
entitled  to  receive  by  way  of  permanent  alimony 
such  an  allowance  of  her  husband's  estate  as 
may  be  proportionate  to  his  eaminga  and  station 
in  life. 

"(c)  That  in  the  meantime  the  said  Carl 
Heinmnller,  her  husband,  may  be  required  to 
pay  unto  your  oratrix  a  reasonable  sum  for  her 
support  and  maintenance  and  for  the  support 
and  maintenance  of  the  two  infant  children 
during  the  pendency  of  this  suit,  and  any  sum 
or  sums  of  money  aa  may  enable  your  oratrix 
to  employ  counsel  to  prosecute  this  suit  and  to 
defray  the  necessary  costs  and  expenses  thereof. 

"(d)  That  your  oratrix  may  have  such  other 
and  further  relief  aa  her  case  may  require." 

The  grounds  upon  which  this  relief  was 
asked  were  abuse,  Ul  treatment,  and  aban- 
donment of  her  by  her  husband.  The  defend- 
ant answered  the  bill  and  denied  All  the  ma- 
terial allegations  aa  to  the  grounds  of  re- 
lief therein  contained.  On  the  19th  of  No- 
vember, 1917,  the  husband  filed  a  cross-bUl 
against  his  wife  In  which  he  charged  that 
his  wife  bad  abandoned  him,  and  prayed 
for  a  divorce  a  vinculo  matrimonii,  and  the 
custody  and  guardianship  of  said  minor  chil- 
dren. The  wife  answered  the  cross-bill,  and 
alleged  that  the  separation  of  the  parties 
was  caused  by  no  fault  or  misconduct  on  her 
part  bat  that  her  husband,  without  Just 
cause,  had  abandoned  her.  In  both  bills  the 
abandonment  Is  alleged  to  have  occurred  on 
October  4,  1914. 

The  testimony  upon  bo|h  bills  was  taken  In 
open  court,  and  the  court,  on  April  16,  1918, 
passed  a  decree  dismissing  the  cross-bill,  and 
further  decreed: 

"(a)  That  the  plaintiff  in  the  original  bill, 
Helen  P.  Heinmuller,  be  and  she  is  hereby 
awarded  the  sum  of  ?15  per  week  as  permanent 
alimony,  said  sum  to  be  subject  to  the  further 
order  of  this  court 

"(b)  That  the  Infant  children  mentioned  in 
these  proceedings,  vis.  Carl  Heianoller  and 
Louise  Heinmuller,  be  and  they  are  hereby 
awarded  to  the  custody  of  the  mother,  Helen  P. 
Heinmuller,  subject  to  the  further  order  of  this 
court 
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"(c)  That  Carl  Hdnmnller  pay  the  gum  of 
$50  to  the  solicitor  for  the  plaintUf  in  the  origi- 
nal bill,  and  to  pay  onto  Helen  P.  Heinmuller, 
the  plaintifC  in  the  original  bill  of  complaint, 
the  sum  of  $137.S0,  being  the  amount  of  ali- 
mony now  in  arrears  upon  the  order  heretofore 
passed  in  these  proceedings." 

It  was  further  ordered  that  Carl  Heinmul- 
ler pay  the  costs  of  the  proceedings.  This 
appeal  was  taken  from  that  decree. 

The  evidence  fails  to  show  cruelty  <hi  the 
part  of  the  husband,  and  that  charge  is  not 
pressed  in  this  court  Before  stating  our 
finding  upon  the  material  and  controUlug 
facts,  It  Is  well  to  state  the  principles  of  law 
Involved  in  the  case.  The  bill  of  the  wife 
asks  for  permanent  alimony,  and  this  was 
awarded  her  by  the  decree. 

[1]  1.  In  order  to  sustain  a  bill  for  perma- 
nent alimony  it  was  incumbent  upon  the 
plaintiff  to  allege  and  prove  a  state  of  facts 
which  constitutes  a  cause  of  divorce  either  a 
vinculo  or  a  mensa.  This  is  the  settled  law 
of  this  state.  Outlaw  v.  Outlaw,  118  Md. 
498,  84  AO.  883;  Policy  v.  PoUey,  128  Md. 
60,  97  Atl.  626. 

[2]  2.  The  ground  relied  on  here  Is  aban- 
donment, which  we  said  In  Twlgg  v.  Twlgg, 
107  Md.  670,  69  AtL  617,  "must  be  the  deUb- 
erate  act  of  the  party  complained  of,  done 
with  the  intent  that  the  marriage  relations 
should  no  longer  exist,"  and  in  Matthews  v. 
Mtitthews,  112  Md.  582,  77  Atl.  249,  29  L.  R. 
A.  (N.  S.)  905,  it  was  said: 

"In  GiU  V.  Gill,  93  Md.  654  [48  Ati.  567], 
this  court  reaffirmed  the  rule  laid  down  in 
Lynch  t.  I^ynch,  33  Md.  [328],  to  the  effect  that 
abandonment,  to  constitute  ground  for  a  final 
divorce,  must  be  the  deliberate  act  of  the  party 
complained  of,  done  with  the  intent  that  the 
marriage  relation  should  no  longer  exist,  and 
we  there  said,  'And  this  is  in  full  accord  with 
the  best-considered  cases  elsewhere.'  Lynch  v. 
Lynch,  33  Md.  328;  GiU  v.  Gill,  93  Md.  654 
[49  Atl.  557];  Gregory  v.  Pierce,  4  Mete. 
[Mass.]  479;  Bennett  v.  Bennett,  43  Conn.  313. 

"Mr.  Bishop  in  his  wortc  on  Marriage,  Di- 
vorce, and  Separation,  vol.  1,  |{  1662, 1672,  says 
desertion  as  a  matrimonial  offense  is  the  volun- 
tary separation  of  one  of  the  married  parties 
from  the  other,  or  the  voluntary  refusal  to  re- 
new a  suspended  cohabitation,  without  justifi- 
cation either  in  the  consent  or  the  wrongful  con- 
duct of  the  other.  In  all  cases  the  criterion  is 
the  intent  to  abandon.  And  in  A.  &  R  Ency.  of 
I^aw,  vol.  9,  p.  764,  it  is  said:  'Desertion  is  the 
willful  termination  of  the  marriage  relation  by 
one  of  the  married  parties  without  lawful  or 
reasonable  cause,  or  a  refusal  without  reason- 
able cause  to  renew  the  marriage  relation  after 
parties  have  been  separated.'  " 

[J]  3.  It  is  provided  by  section  4,  art  35,  of 
the  Code  tjiat  no  divorce  shall  be  granted  up- 
on the  testimony  of  the  plaintiff  alone ;  but  In 
nil  such  proceedings,  testimony  In  corrobora- 
tion of  that  of  the  plaintiff  shall  be  neces- 
.sary.  The  object  of  the  provision  quoted  is 
to  prevent  collusion,  and  when  the  whole 


case  precludes,  as  It  does  here,  any  possibili- 
ty of  collusion,  the  corroboration  need  be 
slight  Clopton  V.  aopton,  11  N.  D.  212.  91 
N.  W.  46;  Tnttle  v.  TutUe,  21  N.  D.  503,  31 
N.  W.  460,  Ann.  Cas.  1913B,  1. 

[4]  l%e  question  to  be  decided  is :  Does  the 
proof  offered  In  support  of  the  plaintiff's 
case  measure  up  to  the  legal  requirements 
which  we  have  stated?  That  Is  a  question  of 
fact,  and  upon  that  question  the  conclosicm 
reached  by  the  judge  below,  who  bad  all  the 
witnesses-  before  him,  and  took  their  testi- 
mony in  open  court,  is  entitled  to  consider- 
able weight.  There  is  a  presumption  in  favor 
of  his  finding,  and  the  decree  ought  not  be 
reversed,  unless  it  appears  to  be  dearly 
wrong. 

[S]  Upon  a  careful  consideration  of  the 
record  we  are  satisfied  that  the  evidence  of- 
fered in  support  of  the  original  bill  was 
sufilclent  to  show  that  the  defendant  had 
abandoned  his  wife  as  charged,  without  law- 
ful excuse,  and  that  the  decree  appealed 
from  should  be  affirmed.  TTpon  the  material 
facta  in  the  case  the  evidence  is  most  coo- 
flictlng — that  of  the  plaintiff  and  the  defend- 
ant is  utterly  irreconcilable.  No  good  result 
could  possibly  be  subserved  by  an  extended 
discussion  of  the  evidence,  and  we  will  mere- 
ly refer  to  some  few  facts  and  circumstances 
which  we  think  are  sufficient  to  sustain  the 
decree^ 

It  is  conceded  that  Mrs.  Heinmuller  Is  a 
woman  of  excellent  character,  and  she  ap- 
pears to  have  been  a  good  mother  and  a 
faithful  wife,  and  although  there  appears  at 
times  to  have  been  some  disagreements  be- 
tween herself  and  her  husband,  they  were 
not  so  serious  as  to  justify  him  in  leavUig 
her.  That  the  parties  did  separate  on  Octo- 
ber 4,  1914,  is  clearly  established  by  the  rec- 
ord, and  that  the  separation  has  continued 
uninterruptedly  since  that  date.  The  has- 
band  contends  that  she  left  him  on  that  day, 
and  took  the  children  with  her.  This  is  de- 
nied by  the  wife,  and  her  evidence  on  this 
point  is  corroborated  by  Charles  L.  Kohl- 
stead,  who  visited  the  hoose  after  the  hns- 
band  had  left.  The  wife  remained  in  tbe 
house  for  more  than  a  week,  and  was  theo 
obliged  to  go  with  the  chlldi«n  to  her  sis- 
ter's to  live.  The  husband  never  returned  to 
his  home  until  after  his  wife  had  gone.  Be 
refused  to  be  reconciled  to  her,  althongb  she 
wrote  and  mailed  a  number  of  letters  asliiag 
him  to  return.  Her  testimony  on  this  point 
is  corroborated  by  other  witnesses.  His  dec- 
larations to  Mr  Kohlstead,  considered  in  con- 
nection with  his  whole  conduct  lea^e  no 
doubt  upon  our  minds  that  it  was  his  deliber- 
ate intention  to  abandon  his  wife.  Mr.  Eobl- 
stead  testified  that  he  was  present  at  a  con- 
versation, in  which  "the  wife  started  to  talk 
and  see  if  they  could  not  come  together  again 
and  let  bygones  be  bygones,  and  by  that  time 
it  bad  not  started  very  long,  and  Mr.  Eeln- 
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mallnr  got  quick-tempered,  and  said  no,  he 
woold  not  do  It"  This  witness  detailed  a 
conversation  with  Mr.  Helnmnller  in  whidi 
be  tried  to  Induce  blm  to  return  to  bis  wife, 
but  be  refused  to  do  so,  saying,  "No,  be  could 
never  live  with  her  again." 

These  facts  prove  an  abandonment  of  the 
wife  by  the  husband  under  tbe  principles 
stated  in  the  earlier  part  of  this  opinion. 
The  amount  of  alimony  allowed  by  the  de- 
cree Is  very  moderate,  and  we  see  no  reason 
to  change  it. 

Decree  affirmed,  the  costs  in  both  appeals 
to  be  paid  by  Carl  HelnmuUer,  the  appellant. 


GILL,  et  aL  v.  CAHIIiU    (No.  8.) 

(Court  of  Appeals  of  Maryland.    Jan.  14,  1919. 
Rehearing  Denied  March  6,  1919.) 

1.  Equity   9s>373— Heabino  —  Ow  Plead- 
ings. 

Where  case  is  heard  on  bill  and  answer,  re- 
sult is  that  plaintiff  admits  truth  of  all  mat- 
ters stated  in  answer  which  are  susceptible  of 
proof  by  legitimate  evidence. 

2.  mrnicipai.  corforationb      «=>410(2)  — 
Paving  Taxes— Exibtknce  oe  Stbeet. 

Under  Revised  Charter  of  Baltimore,  ap- 
peal tax  court  could  classify  and  list  land  for 
taxes  for  itnving  done  on  a  street  before  city 
had  acquired  title  thereto. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City ;  James  M.  Ambler,  Judge. 

Suit  by  Wlnfield  S.  Cablll  against  John 
GUI,  Jr.,  and  others,  as  Judges  of  the  Appeal 
Tax  Court  of  Baltimore  City,  and  William  C. 
Page,  City  Collector.  From  a  decree  for 
plalntltr,  defendants  appeal.  Beversed  and 
remanded. 

Aigned  before  BOTD,  C.  J.,  and  BRIS- 
COE, THOMAS,  URNHOt,  STOOKBRIDGB, 
and  CONSTABIiB,  JJ. 

S.  S.  Field,  of  Baltimore  (Alex.  Preston,  of 
Baltimore,  on  the  brief),  for  appellants. 

Clifton  S.  Brown,  of  Baltimore,  for  appel- 
lee. 

CONSTABLE,  J.  This  case  has  been  be- 
fore this  court  once  before  and  Is  reported  in 
130  Md.  495.  100  AQ.  834.  At  that  time  tbe 
appeal  was  from  a  decree  sustaining  a  de- 
murrer to  the  bill.  "The  purpose  of  the  bill," 
as  stated  In  tbe  prior  opinion,  "was  to  enjoin 
tbe  dty  collector  of  Baltimore  dty  from  col- 
lecting an  assessment  levied  against  the  ap- 
pellant's property  by  the  Judges  of  the  a.p- 
p<>»l  tax  court  of  Baltimore  dty  and  to  en- 
join the  said  Judges  of  the  appeal  tax  court 
from    levying    any    assessment   against    the 


property  of  the  appdlant  for  paving  done  on 
property  of  the  appellant" 

The  property  spoken  of  was  a  section  of 
what  Is  known  as  the  "S^lls  Highway,"  and 
at  the  time  of  the  instltutioD  of  this  suit  the 
title  to  whidi  was  In  the  appellant  In  tbe 
prior  appeal.  The  court  below  sustained  the 
demurrer,  but  this  court  reversed  the  decree 
and  remanded  the  case  for  further  proceed- 
ings. Upon  the  remand  the  appellants  in  this 
appeal  filed  an  answer  denying  all  the  ma- 
terial allegations  of  the  bill  and  by  the  elev- 
enth paragraph  of  the  answer  allied  as  fol- 
lows: 

"Further  answering  the  allegations  of  said 
bill,  these  defendants  say:  That  at  the  time 
the  paving  was  laid,  and  at  the  time  of  classi- 
fying the  plaintiff's  property  as  subject  to  the 
paving  tax  imposed  by  chapter  688,  Acts  of 
1912,  that  none  of  th«  plaintiff's  property  con- 
demned for  use  as  a  public  highway  had  been 
acquired  by  the  city;  but  the  property  had 
been  condemned  and  the  dty's  sppcal  had  been 
heard  and  determined  in  the  Baltimore  city 
court.  That  prior  to  the  payment  of  tbe  amount 
awarded  to  the  plaintiff  in  that  appeal,  the 
latter  had  appealed  to  the  Court  of  Appeals 
of  Maryland.  That  the  paving  had  been  com- 
pleted by  the  dty  while  said  appeal  was  pend- 
ing. Subsequently  the  decision  was  reversed 
and  the  case  remanded.  Upon  a  second  trial 
the  land  was  condemned  and  the  amount  paid 
to  tile  plaintiff,  who  delivered  a  deed  to  the  city 
dated  the  17th  of  May,  1917,  which  deed  has 
been  duly  recorded  among  the  Land  Records  of 
Baltimore  City,  in  Liber  O  L,  No.  3129,  folio 
175.  'So  that  the  land  is  now  part  of  the  public 
highways  of  Baltim<ve  dty  and  subject  to  the 
paving  tax" 

— and  prayed  that  a  decree  should  be  passed 
confined  wholly  to  the  classification  made 
before  the  property  became  a  public  street  of 
Baltimore. 

[1]  At  this  hearing  the  case  was  heard  on 
bill  and  answer,  by  which  method  the  result 
was  that  the  plaintiff  admitted  the  truth  of 
all  matters  stated  In  the  Answer  which  were 
susceptible  of  proof  by  legitimate  evidence. 
McKalg  V.  James,  66  Md.  583,  8  Atl.  663; 
Miller's  Equity  Procedure,  {  255.  The  court 
decreed  that  the  classification  and  listing 
for  taxes,  for  the  year  1916  and  subsequent 
years,  of  the  property  mentioned  In  the  bill 
was  null  and  void,  perpetually  enjoined  the 
dty  collector  from  collecting  any  assessment 
thereto  levied  growing  out  of  the  said  dassif  y- 
ing  and  listing  for  taxes,  and  further  perpet- 
ually enjoined  the  appeal  tax  court  of  Balti- 
more dty  from  hereafter  dasslfying  and  list- 
ing for  taxes,  tbe  property  mentioned,  under 
Acts  1912,  c.  688,  and  Revised  Charter,  p.  525. 
It  la  this  last  injunction  In  the  decree  of 
which  the  appellants  complain. 

It  is  thus  seen  that  we  are  now  approach- 
ing this  case  trmn  an  entirely  opposite  view 
than  that  when  It  was  previously  here  upon 
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ddmurrer,  wlien  for  die  parpose  of  the  appeal 
the  allegations  of  the  bill  were  taken  as  tnie, 
vrhereaa  now  they  are  to  be  taken,  when  de- 
nied, as  untrue.  The  act  of  1913  provides, 
among  other  thlnga: 

Sectlon  I.  "That  there  la  hereby  levied  and 
impoaed  upon  property  hi  the  city  of  Balti- 
more specially  benefited  by  improved  paving 
(said  property  being  hereinbelow  specified),  a 
special  paving  tax  of  the  amount  hereinbelow 
specified,  said  tax  to  continue  as  to  each  prop- 
erty for  ten  years  from  the  time  it  attaches 
thereto,  and  the  entire  proceeds  thereof  to  be 
used  for  improved  paving  in  Baltimore  city,  as 
hereinbelow  provided." 

Section  2.  "That  for  the  purposes  of  this 
act  all  landed  property  in  Baltimore  city  ad- 
joining or  abutting  upon  any  public  highway 
which  has  been  or  shall  hereafter  be  paved  with 
improved  paving  without  special  assessment  of 
any  part  of  the  cost  upon  the  abutting  or  ad- 
joining property  owners  by  the  city  of  Bfllti- 
more  or  the  state  roads  commission,  or  other 
public  commission  or  agency,  or  by  said  city, 
and  such  commission  or  agency,  or  by  either  or 
both,  and  any  railroad  or  railway  company  oc- 
cupying with  tracks  a  portion  of  such  highway, 
is  hereby  declared  to  be  specially  benefited  by 
such  improved  paving  to  an  extent  greater  than 
the  entire  amount  of  the  special  tax  hereby 
levied  thereon.  Said  property  so  benefited  is 
hereby  divided  into  three  classes,  to  be  desig- 
nated as  dasses  A,  B,  and  C.  *  *  *  The  ap- 
peal tax  court  of  Baltimore  is  hereby  authorized 
and  directed  to  proceed  forthwith  to  classify 
and  list  for  taxes  as  provided  by  this  act  for 
the  year  1013  all  landed  property  in  the .  city 
of  Baltimore  which  on  the  first  day  of  Novem- 
ber, 1912,  was  in  the  situation  to  come  under 
the  requirements  of  either  of  said  classes;  and 
thereafter  on  the  first  day  of  November  of  every 
year,  and  as  soon  thereafter  as  may  conveniently 
be  done,  they  shall  add  to  said  lists  all  landed 
property  which  during  the  preceding  year  shall 
have  come  under  either  of  said  classes.  The 
said  court  may  classify  property  under  this  act 
as  soon  as  it  meets  the  requirements  thereof, 
but  the  special  paving  tax  thereon  shall  not 
attach  until  the  year  following  such  classifica- 
tion." 

[2]  We  are  of  the  opinion  that,  when  the 
act  expressly  said : 

"The  said  court  may  classify  property  under 
this  act  as  soon  as  it  meets  the  requirements 
thereof,  but  the  special  paving  tax  thereon  shall 
not  attach  until  the  year  following  such  classi- 
fication" 

— ^the  Inquiry  should  be  do  the  facts  of  this 
case  show  whether  the  requirements  of  the 
act  have  beoi  met.  And  we  think  It  is  im- 
material for  the  purposes  of  an  answer,  to 
know  whether  or  not  the  dty  bad  acquired 
the  title  before  or  after  the  paving  was  done. 
What  are  the  stated  requirements?  (a)  Is  It 
property  benefited  under  section  1  ?  (b)  Is  It 
landed  property?  (c)  Docs  It  abut  upon  a 
public  highway?  (d)  Has  the  public  highway 
been  paved  by  the  city  with  Improved  paving 


without  Bi>eclal  assessmoit  of  any  part  of  the 
cost  thereof  upon  the  abutting  property? 
There  cannot  be  any  doubt,  but  that  the  an- 
swers to  all  the  requirements  must  be  in  the 
affirmation. 

Of  course  the  title  to  the  property  must  be 
acquired  before  It  comes  under  the  operation 
of  the  act;  and  It  was  this  very  fault— that 
is,  the  city  never  acquired  the  title — that  dis- 
tinguished this  case  from  Mayor  et  al.  t. 
Hook,  62  Md.  871,  so  much  relied  upon  by 
the  appellee.  For  It  Is  one  of  the  admitted 
facts  that  the  dty  has  acquired  the  title  from 
the  owner.  We  therefore  are  of  the  opiniou 
that  there  was  error  committed  in  decreeing 
that  the  appellants  should  be  perpetually  en- 
joined from  classifying  and  listing  for  taies 
the  said  property  since  It  had  at  the  time  of 
the  decree  met  all  of  the  requirements  pro- 
vided by  the  act  and  ordinance. 

Decree  reversed,  and  cause  remanded  for 
proceedings  in  conformity  with  this  opinion, 
with  costs  to  the  apjtellants. 


BOARD  OF  FOREIGN  MISSIONS  OF  TRB 
GENERAL  SYNOD  OF  THE  EVANGELI- 
CAL LUTHERAN  CHURCH  OP  THE 
UNITED  STATES  et  aL  ▼.  SHOEMAKER. 
(Nos.  81,  82.) 

(Court  of  Appeals  of  Maryland.    Jan.  18, 1919.) 

1.  Chabities  «=92(K3)— CAPAorrr  op  Donee- 
Dkvisb  to  Church  Counch,. 

Where  testator  had  long  been  a  member  of  a 
church  organization,  his  devise  cannot  be  per- 
mitted to  fail  because  he  indnded  the  name  of 
the  unincorporated  governing  body  of  the  chntx:h 
corporation  in  his  designation  of  the  church  u 
a  benefidary. 

2.  Chabities  «s936— Oorstbxiction— Divist 
OT  Houss  ANo  Lot. 

A  devise  of  "a  house  and  lot  in  Harney"  to 
a  church  for  a  parsonage  held  not  limited  to  t)ie 
original  lot  upon  which  the  honse  was  built 
and  an  acquired  alleyway,  so  as  to  exclude  por- 
tions of  the  grounds  and  improvements  vbicb 
testator  had  provided  and  used  as  essential  to 
the  convenience  of  the  same  as  his  home. 

3.  Chabities  ®=>20(3) — Constboction  of  De- 
vise—Beneficiaht. 

A  bequest  to  the  cemetery  company  of  * 
church  is  not  invalid  because  made  to  an  unin- 
corporated church  committee,  and  die  bequest 
is  in  effect  one  to  the  church  itsdf  in  its  corpo- 
rate eapadty ;  it  bdng  autiiioriied  to  hold  and 
nse  land  for  such  purposes.  Code  Pub.  Civ. 
Laws,  art.  2S,  %  840. 

4.  Chabities  <8=>19— Cebtaintt  as  to  Dosra. 

A  bequest  in  a  will  to  an  institution,  wber< 
the  evidence  does  not  disclose  the  existence  of 
any  institution  by  the  name  mentioned,  or  satis- 
factorily refer  to  any  corporate  or  other  organi- 
zation for  which  the  bequest  was  intended,  vas 
properly  held  void. 
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6.  Chabhiks  «=!»lft— Oohotbuction— Vaiibi- 

TT  or  BlQtTESr. 
A  bequest  to  th«  "LoysiiUe  Orphanage  of 
PennsylTanui,"  vhich  the  eTidence  plainly  ahows 
-was  a  name  oommonly  applied  to  the  "TresBler 
OrpliAii  Home  of  tbe  Bvangelical  Ltitberaa 
Church,"  etc.,  and  which  testator  intended  to  be 
identified  as  legatee,  was  not  invalid  for  failure 
to  designate  legatee. 

S.   CHABITXC8  «3>33— DONKEB— GONSIBUOTION. 

A  reeddoBiT  clause  of  a  will,  directing  pay- 
ment to  a  church  council,  the  money  to  be  put 
on  interest  and  the  interest  to  be  paid  annually 
to  the  board  of  foreign  missions,  held  a  devise 
to  the  church  council,  with  directions  that  the 
income  be  paid  to  the  board  of  foreign  missions 
of  the  designated  church. 

7.  Chabities  <S=i22(5)— Pebpetcities  «=!»8(5) 
— Residtjaby  Clause  —  Oift  to  Chubch  — 
Validity. 

A  residuary  clause  of  a  will,  providing  for 
devise  to  a  church  council,  interest  to  be 
used  by  board  of  foreign  missions,  held  a  de- 
vise or  bequest  to  designated  church,  with  pro- 
vision for  application  of  income,  and  the  be- 
quest is  not  invalid  upon  th«  ground  that  the 
objects  of  the  gifts  are  indefinite,  or  that  the 
rule  against  perpetuities  is  thereby  violated. 

Cross-Appeals  from  Circuit  Court,  Carroll 
County;    Robert  Moss,  Judge. 

ControTerBy  between  the  Board  of  Foreign 
Missions  of  the  (xeneral  Synod  of  the  Evan- 
gelical Lutheran  Church  of  the  United  States 
of  America  and  St.  Paal's  Evangelical  Lu- 
theran Church  of  Harney,  Carroll  county, 
Md.,  on  the  one  side  and  Oliver  T.  Shoemalc- 
er,  admlnlBtrator  with  the  will  annexed  of 
Samuel  C.  Shoemaker,  deceased,  and  Oli- 
ver T.  Shoemaker  Individually.  From  de- 
cree construing  and  applying  certain  provi- 
sions of  the  will  of  Samuel  O.  Shoemaker, 
the  parties  have  appealed  and  eroes-appeal- 
ed.  Decree  reversed  in  so  far  as  it  declares 
the  residuary  clause  void,  but  In  other  re- 
spects affirmed,  and  remanded. 

Argued  before  BOXD,  0.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER. 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Theo.  P.  Brown,  of  Westminster  (Relf- 
snlder  &  Brown,  of  Westminster,  on  thd 
brief),  for  appellants.  Francis  Neal  Parke^ 
of  Westminster  (James  A.  C.  Bond,  of  West- 
minster, on  the  brief),  for  appellees. 

URNEB,  J.  There  are  cross-appeals  In 
this  case  from  a  decree  construing  and  ap- 
plying certain  provisions  of  the  wUl  of  Sam- 
uel C.  Shoemaker,  late  of  CarroU  county. 

After  making  a  bequest  of  $400  to  a  broth- 
er, and  devising  and  bequeathing  the  remain- 
der of  his  estate  to  his  wife  during  her  life, 
with  power  of  sale  for  the  purposes  of  rein- 
vestment, the  testator  provided  by  the  third 
item  of  his  will,  as  follows: 


"Should  my  wife,  Mary  M.  Shoemaker,  pos- 
sess the  house  and  lot  in  Harney,  Carroll  coun- 
ty, Maryland,  at  her  death,  it  is  my  wish  to  «iTe 
the  said  bouse  and  lot  to  the  Church  Council  of 
Saint  Paul's  Lutheran  Church  in  Harney,  Car- 
roU county,  Maryland,  to  be  used  as  a  parson- 
age. If  the  said  council  should  not  wish  to 
use  the  said  property  as  a  parsonage,  I  hereby 
authorize  said  council  to  sell  the  property  to  the 
best  advantage  and  the  proceeds  therefrom  to 
go  towards  the  purchase  of  a  pipe  organ  for 
said  Saint  Paul's  Church.  If  my  wife  should 
sell  the  above-named  property  before  her  death, 
I  devise  the  amount  she  received  for  the  prop- 
erty to  go  towards  the  purchase  of  said  organ." 

The  testator  survived  his  wife  and  died 
seized  of  the  house  and  lot  in  Harney  to 
which  the  v^lll  refers.  Two  questions  are 
raised  as  to  the  effect  of  the  devise  of  the 
property  thus  described  to  the  "Church  Coun- 
cil of  St.  Paul's  Lutheran  CShurch  In  Harney, 
CarroU  county,  'Maryland."  One  of  these 
questions  relates  to  the  capacity  of  the  dev- 
isee to  take  imder  the  wiU,  and  the  other  is 
concerned  with  the  area  and  limits  of  the 
lot  intended  to  be  devised. 

[1]  The  Lutheran  Church  at  Harney,  Car- 
roll county,  Is  incorporated  under  the  name 
of  "St.  Paul's  Evangelical  Lutheran  Church 
of  Hamey."  Its  governing  body  consists  of 
a  church  councU  which  Is  comjMjsed  of  elders, 
deacons,  and  trustees.  The  council,  of 
course,  has  no  corporate  existence  of  its  own 
Independently  of  the  church  of  which  It 
forms  a  part  It  is  contended,  therefore, 
that  the  devise  to  the  church  council  of  St. 
Paul's  Evangelical  Lutheran  Church  of  Har- 
ney is  invalid  because  made  to  an  unincor- 
porated body  incapable  of  being  the  object  of 
such  a  testamentary  disposition. 

It  Is  clearly  apparent  from  the  terms  of 
the  wUI  that  the  testator  understood  and  In- 
tended the  devise  to  be  to  the  church  itself 
for  uses  appropriate  to  its  corporate  and  reli- 
gious functions.  The  devised  property  was 
to  be  used  as  a  parsonage,  tmless  It  was  not 
desired  for  that  purpose.  In  which  event  It 
was  to  be  sold  and  the  proceeds  applied  to 
the  purchase  of  an  organ  for  the  church. 
There  is  no  Indication  of  an^  Intention  that 
the  subject  of  the  devise  should  be  held  by 
the  council  as  an  entity  separate  from  the 
church  whose  interests  It  represented.  The 
testator  evidently  attempted  to  name  correct- 
ly In  bis  devise  the  churdi  organization,  of 
which  the  evidence  shows  him  to  have  long 
been  a  devoted  member,  and  which  he  desir- 
ed to  be  one  of  the  principal  objects  of  his 
bounty.  His  testamentary  purpose  being  ob- 
vious, the  devise  cannot  be  permitted  to  fall 
because  he  included  the  name  of  the  govern- 
ing body  of  the  church  corporation  in  his 
designation  of  that  beneficiary.  HoUoway 
V.  Mission  Helpers,  U9  Md.  667,  87  AH.  200 : 
Doan  T.  Ascension  Parish,  103  Md.  665,  61 
Atl.  314,  7  L.  R.  A.  (N.  S.)  1119,  liS  Am.  St. 
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Rep.  879;  Woman's  Foreign  Mission  Sodiety 
V.  MitcbeU,  93  Md.  199, 48  AU.  737,  53  L.  B.  A. 
711;  Bellly  v.  Union  Protestant  Infirmary, 
87  Md.  608,  40  Atl.  894. 

[2]  The  bouse  in  Harney  which  the  testa- 
tor owned  and  occupied  at  the  time  of  his 
death  was  erected  upon  a  lot  of  ground, 
which,  after  Its  acquisition  by  him  and  his 
wife  as  joint  tenants,  was  enlarged  by  the 
acquisition  of  several  adjacent  parcels,  the 
whole  being  used  together  as  one  property. 
The  contention  Is  made  that  the  devise  of 
"the  house  and  lot  In  Harney"  Includes  only 
the  original  lot  upon  which  the  house  was 
built  and  a  subsequently  acquired  strip  of 
ground  which  was  used  with  it  as  an  alley- 
way. To  thus  restrict  the  devise  would  be 
to  exclude  from  its  operation  portions  of  the 
grounds  and  Improvements  which  the  testa- 
tor himself  had  provided  and  used  as  essen- 
tial to  the  convenience  of  his  home.  In  ap- 
plying such  a  theory  it  would  be  necessary 
to  establish  a  line  of  division  which  would 
deprive  the  property  devised  of  a  well,  chick- 
en house,  woodshed,  hog  pen,  toilet,  cow  pen, 
truck  patch,  and  a  considerable  part  of  the 
lawn,  used  in  connection  with  the  dwelling. 
This  could  certainly  not  have  been  the  tes- 
tator's ^tentlon  when  he  devised  to  the 
church,  for  use  as  a  parsonage,  the  "house 
and  lot,"  which  he  had  acquired.  Improved, 
and  appropriated  for  domestic  uses  In  the 
manner  described.  The  court  below  sus- 
tained the  validity  of  this  devise,  and  held 
it  applicable  to  the  whole  of  the  lot  of  ground 
appurtenant  to  the  testator's  house  in  Har- 
ney.   In  that  conclusion  we  concur. 

[J]  The  fourth  clause  of  the  will  be- 
queaths "to  the  Mountain  View  Cemetery 
Committee  of  St  Paul's  Lutheran  Church,  in 
Harney,  Carroll  county,  Maryland,  five  him- 
dred  dollars  to  be  put  on  interest  and  the 
proceeds  to  go  towards  keeping  the  cemetery 
In  repair."  It  appears  from  the  evidence 
that  the  Lutheran  Church  at  Harney  owns  a 
cemetery  which  Is  known  by  the  name  of 
"Mountain  View,"  and  which  is  managed  by 
a  committee  annually  elected  by  the  Church 
Council.  In  this  cemetery  the  testator  and 
his  wife  are  burled.  The  point  raised  as  to 
this  bequest  Is  that  it  Is  made  to  an  unin- 
corporated church  committee,  and  is  there- 
fore invalid.  The  court  below  properly  over- 
ruled this  contention.  A  bequest  to  the  duly 
organized  agency  of  the  church,  for  one  of 
Its  legitimate  corporate  uses,  was  in  effect  a 
bequest  to  the  chnrch  itself  in  Its  corporate 
capacity.  Under  its  charter  and  the  laws  of 
the  state,  the  church  was  authorized  to  hold 
and  use  land  for  such  punroses  as  It  may 
deem  most  conducive  to  Its  Interest.  Code, 
art.  23,  f  340.  A  familiar  exercise  of  such 
corporate  power  has  been  the  maintenance  of 
church  burial  grounds.  The  Lutheran 
Church  of  Harney  is  clearly  competent  to 
receive  a  bequest  for  the  maintenance  of  its 
cemetery,  and  its  right  to  such  a  gift  should 


not  be  denied  merely  because  It  is  made 
through  the  medium  of  the  agency  which  the 
church  has  placed  in  charge  of  this  part  of 
its  corporate  service. 

In  HoUoway  v.  Mission  Heli)ers,  supra,  a 
bequest  to  an  unincorporated  school  for  deaf- 
mutes,  for  the  support  of  its  work,  was  held 
to  be  effective  as  virtually  a  bequest  to  a 
corporate  organisation  which  carried  on 
part  of  its  authorised  activities  through  the 
school  named  as  legatee.  Likewise,  in  3eiUy 
V.  Union  Protestant  Infirmary,  supra,  a  be- 
quest to  the  Home  Mission  of  the  Presbyte- 
rian Church  of  Baltimore  was  sustained  be- 
cause, whUe  there  was  no  body  corporate  by 
that  name,  there  was  a  corporation  called 
the  "Trustees  of  the  Presbytery  of  Balti- 
more," which  had  an  auxiliary  known  as  tbe 
"Committee  of  the  Home  Mission  of  the 
Presbytery  of  Baltimore."  It  was  held  that 
as  the  "body  corporate  performs  its  functions 
through  the  agency  of  its  committees,"  and 
as  the  Home  Mission  Committee  was  in 
charge  of  objects  for  which  tbe  trustees  of 
the  Presbytery  were  incorporated,  its  name 
was  doubtless  Intended  to  be  used  as  de- 
scriptive of  the  corporation.  l%e  principles 
of  the  cases  Just  cited  furnish  ample  support 
for  the  validity  of  the  bequest  made  by  Item 
4  of  the  present  will. 

[4]  The  fifth  item  Is  a  bequest  of  (500  to 
the  Old  People's  Home  of  Baltimore  City. 
The  evidence  does  not  disclose  the  exlstmce 
of  any  Institution  by  that  name,  or  satisfac- 
torily refer  to  any  corporate  or  other  organi- 
zation for  whidli  bis  bequest  was  Intended. 
There  is  no  reason  to  question  the  action  of 
the  court  below  in  holding  it  to  be  void. 

[t]  By  the  sixth  clause  of  his  wUl  the  tes- 
tator bequeathed  $500  to  "the  LoysviUe 
Orphanage  of  Pennsylvania."  The  evidence 
plainly  shows,  and  It  is  a  concession  in  tbe 
case,  that  the  legatee  intended  to  be  identi- 
fied by  this  designation  is  a  corporation  by 
the  name  of  the  "Tressler  Orphan  Home  of 
the  E>vangellcal  Lutheran  Church  of  the 
General  Synod  in  the  United  States  of  Ameri- 
ca," located  at  Loysvllle,  Pa.,  and  commonly 
known  by  the  name  which  the  will  mentlona. 
This  bequest  was  properly  given  effect  by  tbe 
lower  court 

[8,  7]  The  only  remaining  provision  to  be 
considored  is  the  seventh  clause  of  the  will, 
as  follows: 

"The  residue  of  my  estate  to  the  Church  Codii- 
cU  of  St  Paul's  Lutheran  Church,  in  Harney, 
Carroll  county,  Maryland.  The  same  to  be  put 
on  interest  by  said  council  and  the  interest  de- 
rived therefrom  to  be  paid  annually  by  s&ii 
council  to  the  board  of  Foreign  Missions." 

This  disposition  of  the  residuary  estate 
was  held  void  by  the  court  below  on  the  the- 
ory that  the  designation  of  the  "Board  of 
Foreign  Missions"  as  a  beneficiary  was  too 
indefinite  and  uncertain,  and  that  the  clnase 
violates  the  rule  against  perpetuities.  In 
this  view  we  are  unable  to  concur.    It  is 
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proven  in  the  case  that  the  foreign  mission- 
ary work  in  which  the  Lutheran  CSiurch  of 
Harney  was  regularly  and  actively  Interest- 
ed was  conducted  through  the  Board  of  For- 
eign Missions  of  the  General  Synod  of  the 
BvangeUcal  Iiutheran  Church  in  the  United 
States  of  America,  an  incorporated  body,  gen- 
erally  known  among  the  chur<^  members  by 
the  shorter  name  of  the  Board  of  Foreign 
Missions,  by  which  agency  all  the  funds  rais- 
ed for  foreign  missions  by  the  Harney 
Church,  and  other  Lutheran  congregations, 
were  applied  to  their  intended  objects.  The 
testator  was  a  liberal  contributor,  through 
the  local  church  of  whicSi  he  was  a  member, 
to  the  foreign  mission  funds  thus  administer- 
ed. In  view  of  his  relationship  to  the  church 
and  to  this  branch  of  its  customary  and  ap- 
propriate religious  work,  it  may  be  consider- 
ed certain  that  in  mentioning  the  Board  of 
Foreign  Missions  in  the  residuary  clause  of 
his  will  he  intended  to  designate  the  cor- 
porate agency  of  that  name  having  charge 
of  the  foreign  mission  work  of  his  own 
church.  The  residuary  estate  should  con- 
sequently be  regarded  as  having  been  de- 
vised and  bequeathed  to  the  Church  Coun- 
cil of  St  Paul's  Lutheran  Church  of  Harney, 
with  directions  that  the  income  be  paid  to 
the  Board  of  Foreign  Missions  of  the  Gener- 
al Synod  of  the  Evangelical  Lutheran  Church 
of  the  United  States.  As  already  concluded, 
in  reference  to  a  preceding  clause  of  the 
will,  a  devise  or  bequest  to  the  Church  Coun- 
cil for  appropriate  diurch  purposes  is  equiva- 
lent to  a  testamentary  gift  to  the  church  it- 
self in  its  corporate  capacity.  In  effect, 
therefore,  the  clause  in  question  gives  the 
residuary  eiState  to  the  Lutheran  Church  of 
Harney  for  the  promotion  of  its  foreign  mis- 
sion work  through  the  general  diurch  agency 
provided  as  the  medium  for  such  activities. 
If  the  direction  had  been  simply  that  the 
diurcb  apply  the  Income  from  the  estate  to 
the  support  of  foreign  missions,  without  any 
mention  of  the  diurch  board  in  that  connec- 
tion, the  effect  of  the  gift  would  have  been 
the  same  as  under  the  terms  actually  em- 
ployed, because,  as  the  evidence  shows,  the 
application  of  the  income  to  the  objects  in 
view  wonld  necessarily  have  been  made 
through  that  agency.  It  is  essentially  a 
gift  to  the  church  for  the  benefit  of  foreign 
missions.  This  being  one  of  the  recognized 
religious  interests  which  the  church  was  or- 
ganized to  promote,  a  devise  or  bequest  to  it, 
with  provision  for  the  application  of  the  In- 
come to  such  a  purpose,  is  not  invalid  on  the 
ground  that  the  objects  of  the  gifts  are  in- 
definite, or  that  the  rule  against  perpetuities 
is  thereby  violated.  Baltzell  v.  Church  Home, 
110  Md.  244,  73  Atl.  151 ;  Gray  v.  Orphans' 
Home,  128  Md.  592,  98  Atl.  202 ;  Holloway  v. 
Mission  Helpers,  119  Md.  667,  87  Atl.  269: 
Woman's  Forei^  Mission  Soc.  v.  Mitchell, 


96  Md.  199,  48  Atl.  737,  68  li.  B.  A  711; 
Doan  V.  Ascension  Parish,  103  Md.  662,  64 
AU.  314,  7  L.  B.  A.  (N.  S.)  1119,  115  Am.  St. 
Kep.  879;  Ege  v.  Hering,  108  Md.  391,  70 
AU.  221 ;  Snowden  v.  Crown  Cork  &  Seal  Co., 
114  Md.  655,  80  AU.  610,  Ann.  Cas.  1912A 
679;  Conner  v.  Trinity  Beformed  Church, 
129  Md.  360,  99  Atl.  647 ;  EHitaw  Place  Bap- 
tist Church  V.  Shlvely,  67  Md.  493,  10  Atl. 
244,  1  Am.  St.  R^.  412 ;  Trustees  v.  Asbury 
Sunday  School,  109  Md.  678,  72  AtL  199; 
Trinity  M.  E.  Church  v.  Baker,  91  Md.  589, 
46  Atl.  1020.    ' 

The  decree  will  accordingly  be  reversed  In 
so  far  as  it  declares  the  residuary  clause 
void,  but  in  other  respects  it  will  be  affirmed. 

Decree  affirmed  in  part  and  reversed  in 
part,  and  cause  remanded,  the  costs  to  be 
paid  out  of  the  estate. 


HOLTON  PABK  CO.  v.  GARY.    (No.  68.) 
(Court  of  Appeals  of  Maryland.    Jan.  15, 1919.) 

1.  MoBTOAOES  «=»354— SirriNo  Asidx  Sale 
— SumCEBNCT  OT  Advebtisemknt. 

An  advertisement  of  premises  for  sale  ander 
mortgage  foreclosure  where  the  property  was 
well  known,  and  there  was  nothing  in  the  evi- 
dence to  indicate  that  the  omission  in  the  ad- 
vertisement of  reference  to  the  timber  or  wood 
on  the  property  affected  its  sale,  was  not  so  in- 
sufficient as  to  require  setting  aside  of  sale. 

2.  MoRTOAOKS  €sa354— Taxidity  of  Saix  — 
Advertisemewt. 

The  objection  that  premises  sold  npon 
mortgage  foreclosure  did  not  have  the  several 
lots  thereof  sufficiently  marked  out  did  not  war- 
rant setting  the  sale  aside,  where  the  advertise- 
ment contidned  a  full  description  of  each  lot 
and  reference  to  a  plat,  giving  the  numbers  and 
lines  thereof. 

3.  MOBTOAOES     9=»354  — Fobeclobube  — Ad- 
tebtiseuent. 

In  a  sale  on  mortgage  foreclosure,  an  ad- 
vertisement containing  a  full  description  of 
each  lot,  and  of  the  buildings  and  lot  npon  which 
located,  and  referring  to  a  plat  showing  the 
relative  location  of  the  lots,  a  copy  of  which 
was  pnt  up  with  the  advertisement  at  the 
courthonse  door  and  exhibited  at  the  sale,  held 
sufficient. 

4.  MoBTQAOES     «=>3%(3)  —  Setting     Abide 
Sale— INADEQUAOT  op  Pbioe. 

Inadequacy  of  price  standing  by  itself  is  not 
sufficient  to  vacate  a  sale  in  the  absence  of  a 
showing  that  it  is  so  gross  and  inordinate  as  to 
indicate  fraud  and  misconduct  on  the  part  of 
the  trustee  and  purchaser. ' 

5.  MOBTOAOES        «=3358— FOBEOLOSUBB— SAXE 

OF    Pbopebtt    by    Lots— Misconduct    of 
Tbustes. 
In  a  sale  of  land  upon  mortgage  foreclosure, 
where  the  attorney  named  in  the  mortgage  as 
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tniatee  and  who  nude  tbe  Mk  testified  that  he 
bod  the  property  divided  into  lots,  as  described 
in  the  advertisement,  and  employed  another  to 
prepare  the  plat,  it  may  not  be  objected  that 
be  failed  to  exercise  bis  Judgment  in  dividins 
the  land. 

6.  Appeal  aho  Erbob  «=3837(2)— Review. 

An  appellate  court  cannot,  in  considering 
one  case,  review  the  action  of  the  drcnit  court 
in  another  case  not  before  it. 

7.  MORTOAOES  «=>369(2)— FOBBCLOSDBB— Dk- 
rERSE. 

A  breach  by  the  mortgagee  of  an  independ- 
ent covenant  is  no  defenae  to  the  foreclosure 
of  a  mortgage  which,  by  ita  terms,  has  become 
due  and  payable,  and  hence  prior  refusal  by 
mortgage  trustee  to  execute  partial  releases,  the 
land  sought  to  be  released  being  on  the  front  of 
the  property,  was  not  ground  for  setting  aside 
foreclosure  sale. 

8.  MoBTOAQES  ®=>389f7)  —  Settino  Aside 
Sale  — GBouNDa  — PxifOENOT  of  Anothkb 
Suit— Evidence. 

In  the  absence  of  some  evidence  tending  to 
show  that  a  probable  bidder  at  sale  on  mort- 
gage foreclosure  refrained  from  bidding  ))ecanse 
of  the  pendency  of  other  proceedings,  the  court, 
in  proceedings  to  set  aside  sale,  would  not  be 
justified  in  concluding  that  but  for  such  pro- 
ceedings the  property  would  have  sold  for  a 
higher  price. 

9.  Appeal  and  Ebbob  «=3628(1>— Tbaitbcbipt 
OF  Rbcobi>—T»(B— Excuse  fob  Delay. 

A  motion  to  dismiss  an  appeal  on  the  ground 
that  the  record  was  not  transferred  to  this  court 
in  time  will  be  overruled,  where  the  affidavits 
of  counsel  show  that  the  delay  was  not  caused 
by  their  or  the  appellant's  neglect 

Appeal  from  Circuit  Court,  Baltimore 
County ;  Prank  I.  Duncan,  Judge. 

Suit  by  James  A.  Gary,  trustee,  against  the 
llolton  Park  Company.  Judgment  for  plain- 
tiff and  from  an  order  overruling  exceptions 
to  and  finally  ratifying  a  sale  made  under 
the  power  contained  in  a  mortgage  by  the  at- 
torney therein  named,  the  defendant  appeals, 
and  plaintiff  moves  to  dismiss  the  appeal. 
Motion  to  dismiss  overruled,  and  order  af- 
firmed. 

Argued  before  BOYD,  0.  J.,  and  BBISCOE, 
THOMAS,  PATTISON,  URNEB,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ. 

J.  Royall  Tlppett  and  Charles  F.  Stein, 
both  of  Baltimore,  for  appellant. 

Joseph  R.  Gunther  and  Charles  F.  Harley, 
both  of  Baltimore  (William  H.  Dawson  and 
Friiucis  E.  Pogrom,  both  of  Baltimore,  on  the 
brief),  for  appellee.  ■ 

THOMAS,  J.  This  appeal  Is  from  an  order 
of  the  circuit  court  for  Baltimore  county 
overruling  exceptions  to  and  Anally  ratifying 
a  sale  made  under  the  power  contained  in  a 


mortgage  and  by  tbe  attoroey  therein  named. 
In  Mardi,  1885,  the  drcnit  court  for  Balti- 
more county  asBomed  Jurisdiction  of  the 
trust  estate  created  by  a  deed,  dated  Septem- 
ber 29, 1888,  from  Famdla  A.  Holton,  and  ap- 
pointed Judge  Henty  Stockbridge  trustee  in 
the  place  of  Ills  fatlier.  thai  deceased.  In 
April.  1907,  Jndge  Stockbridge  was  on  his 
petition  reUeved  and  discharged  from  the 
farther  execution  of  the  trust,  and  James  A. 
Gary,  of  Baltimore  county,  was  appointed 
trustee  In  bis  place.  In  October,  1906,  Mr. 
Gary,  trustee,  under  the  authority  of  the 
court,  sold  and  conveyed  to  the  Baterprise 
Realty  Company  of  Baltimore  dty  for  $60,- 
000  the  farm  in^  Baltimore  county,  on  tlie 
Dogwood  road  and  Franklin  turnpike,  known 
as  "The  Meadows,"  containing  S27^  acres  of 
land,  and  took  from  said  company  a  mortgage 
of  said  land  to  secure  the  payment  of  the 
purchase  money  to  the  amount  of  $45,000, 
payable  Ave  years  after  date,  with  Interest 
at  5  per  cent,  payable  semiannnally.  The 
mortgage  contained  the  following  provisions: 

"And  it  is  agreed  that  the  said  Enterprise 
Realty  Company  of  Baltimore  city,  its  succes- 
sors or  assigns,  shall  have  the  right  to  anticipate 
the  payment  of  said  mortgage  indebtedness  upon 
the  following  terms: 

"First  The  lot  of  ground  beginning  at  the 
intersection  of  the  Dogwood  road  with  a  line 
binding  on  the  east  side  of  the  road  leading  to 
the  mansion  house  on  said  property,  and  run- 
ning thence  along  the  east  side  of  said  road,  and 
continuing  the  same  course  until  it  intersects 
another  line  drawn  at  right  angles  from  the 
west  outline  of  the  whole  tract  of  property  and 
80  as  to  include  the  bam  situated  thereon, 
thence  reversing  said  line  and  bounding  thereon 
to  the  west  outline  of  said  property,  thence 
along  the  west  outline  of  aaid  property  to  the 
Dogwood  road,  and  thence  along  the  Dogwoixl 
road  to  the  place  of  beginning,  shall  be  released 
from  the  operation  hereof  upon  payment  of  the 
sum  of  twenty  thousand  dollars  ($20,000.00). 

"Second.  All  the  balance  of  said  property  shall 
be  released  from  the  operation  hereof,  upon  pay- " 
ment  of  two  hundred  dollars  ($200)  per  acre,  in 
tracts  of  not  less  than  five  (5)  acres,  until  mort- 
gage is  paid  off." 

Tbe  mortgage  contained  a  covenant  on  the 
part  of  the  mortgagor  to  pay  tbe  mortgage 
debt,  and  interest  and  taxes,  etc.,  and  provid- 
ed that  in  case  of  default  the  entire  mort- 
gage debt  should  become  due,  and  the  said 
trustee,  "his  heirs  and  assigns  or  successors 
in  said  trust,  or  Francis  E.  Pegram,  their 
attorney  or  agent,"  were  authorized  at  any 
time  after  such  default  to  sell  tbe  property, 
"upon  giving  twenty  days'  notice  of  the  time, 
place,  manner  and  terms  of  sale,  in  some 
newspaper  printed  in  Baltimore  county,  and 
such  other  notice  as  by  the  said  mortgagee, 
etc.,  may  be  deemed  expedient" 

Tbe  property  was  purchased  by  tbe  Enter- 
prise Realty  Company  with  the  view  of  de- 
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veloplng  and  BeUtng  the  same  as  Boburban 
property,  and  to  tbat  end  the  company  caus- 
ed a  sorrey  and  plat  of  the  property  to  be 
made  dividing  It  Into  building  lots.  Nothing 
appears  to  have  been  accomplished  by  the 
Enterprise  Realty  Company,  and  not  a  sin- 
gle lot  was  sold  by  it,  and  la  May,  1913,  the 
appellant,  the  Holton  Park  Company,  was  In- 
corporated and  the  entire  property  covered 
by  the  mortgage  was  conveyed  to  it  by  the 
Enterprise  Realty  Company.  Thereupon  Mr. 
Tanchum  Silberman  wrote  Mr.  Gary  the  fol- 
lowing letter  applying  for  an  extension  of  the 
mortgage: 

"Baltimore,  May  27,  1913. 
"James  A.  Gaiy,  Esq.,  722  Equitable  Build- 
ing—Dear Sir:  In  October,  1908,  the  Enter- 
prise Realty  Company  purchased  from  you, 
as  trustee,  the  Holton  farm,  called  'The  Mead- 
ows,' situated  on  the  Franklin  turnpike  and 
Dogwood  road,  for  the  sum  of  $60,000.00,  pay- 
able yon  $15,000.00  cash,  and  giving  yon  a 
mortgage  for  the  balance  of  purchase  money, 
viz.  $45,000.00  to  run  for  five  years. 

"A  new  company,  called  the  Holton  Park 
Company,  has  recently  been  incorporated  with 
a  capital  of  $10,000.00  and  duly  organized, 
which  has  purchased  from  the  Enterprise  Realty 
Company  the  Holton  farm,  called  'The  Mead- 
ows,' subject  to  the  legal  operation  and  effect 
of  your  mortgage.  In  this  new  company  (the 
Holton  Park  Company)  I  personally  own  75 
per  cent,  of  the  stock,  and  expect  to  control  the 
remaining  25  per  cent,  of  the  stock,  while  none 
of  the  other  stockholders  of  the  Enterprise  Real- 
ty Company  has  any  interest  in  the  Holton 
Park  Company. 

"The  five  years  for  which  the  mortgage  for 
$45,000.00  was  given  you,  as  trustee,  being 
abont  to  expire,  I  ask  that  the  mortgage  be 
extended  for  another  period  of  five  years  under 
the  same  terms,  in  order  to  give  the  new  com- 
pany an  opportunity  to  develop  the  property, 
the  time  being  not  yet  ripe  to  sell  the  whole  or 
any  part  of  the  same  in  building  lots.  Tour 
tmat  estate  cannot  in  any  way  be  hurt  by  an 
extension  of  the  mortgage,  as  the  land  will  un- 
doubtedly increase  in  value  as  the  city  grows 
towards  it,  and  it  will  receive  the  interest  on 
the  investment,  as  heretofore,  promptly. 

"In  the  meantime,  I  intend  to  occupy,  with 
my  family,  the  mansion  on  the  property  and 
overlook  the  farmer  who  will  work  the  place, 
with  the  endeavor  and  hope  that  the  same  may 
be  made  to  carry  itself.  The  ftirmer  now  tells 
me  that  within  the  next  year  or  so  the  farm  will 
be  a  paying  proposition,  in  which  event,  after 
paying  the  carrying  charges  of  interest,  taxes, 
insurance,  etc.,  the  &olton  Park  Company  will, 
I  am  sure,  be  glad  to  turn  over  to  you  a  por- 
tion of  the  excess  in  reduction  of  the  mortgage. 
"While  I  cannot  bind  the  Holton  Park  Com- 
pany, I  will  use  my  best  endeavors  to  have  that 
portion  of  the  property  adjoining  the  Colonial 
Estates  developed  first,  and  in  any  development 
to  do  as  little  injury  to  the  balance  of  the  prop- 
erty as  a  farm  as  possible. 

"Hoping  you  may  see  your  way  clear  to  ex- 
tend the  mortgage,  I  remain, 

"Very  truly  yours,  Tanchum  Silberman." 
lOeA.r-48 


The  application  of  Mr.  SUberman,  the 
president  of  the  Holton  Park  Company,  was 
snbmltted  to  the  court,  under  whose  Jurisdic- 
tion the  trust  was  being  administered,  and  in 
pursuance  of  an  order  of  the  court  Mr.  Gary, 
the  trustee,  entered  into  an  agreement  ex- 
tending the  mortgage  for  another  period  of 
five  years,  beginning  on  the  leth  day  of  Oc- 
tober, 1913.  In  April,  1916,  the  president  of 
the  Holton  Park  Company  applied  to  Mr. 
Gary  to  release  a  certain  lot  or  parcel  of 
the  land  covered  by  the  mortgage,  containing 
five  acres,  and  offered  to  pay  therefor  $1,000. 
The  matter  was  submitted  to  the  court  (Judge 
Duncan)  having  Jurisdiction  of  the  adminis- 
tration of  the  trust,  and  that  court  passed  an 
order  refusing  to  allow  the  trustee  to  execute 
the  release  on  the  ground  that  the  five  acres 
were  on  the  front  of  the  property,  on  the 
EYanklin  turnpike  and  Dogwood  road,  and  the 
release  thereof  would  materially  injure  the 
"security"  afforded  by  the  mortgage.  In  May, 
1916.'  the  Bolton  Park  Company  filed  a  peti- 
tion in  the  case  in  which  the  trust  was  being 
administered,  praying  the  court  to  rescind  its 
previous  order  directing  the  trustee  not  to 
execute  the  release,  and  to  pass  an  order  re- 
quiring him  to  do  so.  Upon  this  petition  the 
court  passed  an  order  granting  the  relief 
prayed,  "unless  cause  to  the  contrary  be 
shown"  on  or  before  the  29th  of  May,  1916. 
This  petition  was  promptly  answered  by  the 
trustee,  and  in  his  answer  the  trustee  alleged 
that  the  release  demanded  by  the  Holton 
Company  was  not  sought  in  furtherance  of  a 
bona  fide  sale  of  the  lot,  or  in  accordance 
with  the  agreement  of  the  company  not  to  so 
dispose  of  the  property  as  to  impair  the  se- 
curity of  the  mortgage,  but  that  the  purpose 
of  the  company  was  to  obtain  an  unfair  ad- 
vantage of  the  mortgagee.  In  September, 
1917,  the  company  requested  the  release  of 
another  lot  containing  about  ten  acres  of 
land,  and  in  October  following  applied  for 
the  release  of  two  other  lots,  one  containing 
ten  acres  and  the  other  about  nine  acres  of 
land.  In  the  petitions  of  the  trustee  reiiort- 
iug  these  applications  to  the  court  the  lots 
are  described  as  fronting  on  the  Dogwood 
road  or  on  the  Franklin  turnpike,  and  on 
each  of  the  petitions  the  court  passed  an  or- 
der directing  the  trustee  not  to  execute  the 
releases  unless  cause  to  the  contrary  be 
shown  on  or  before  a  day  therein  named. 
In  October,  1917,  the  company,  through  its 
attorney,  tendered  the  mortgagee,  or  his  at- 
torney, the  amount  of  Interest  on  the  mort- 
gage about  to  become  due  and  the  amount  of 
taizes  on  the  property  overdue  and  unpaid  on 
condition  that  the  mortgagee  would  execute 
the  releases  applied  for.  The  trustee,  or  his 
attorney,  refused  to  receive  the  money  on  the 
conditions  named,  and  on  the  22d  of  October 
the  trustee  filed  a  petition  in  the  case  In 
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which  the  trost  estate  was  being  administer- 
ed setting  out  the  default  under  the  mort- 
gage and  praying  for  an  order  authorizing 
him  to  foreclose  the  mortgage.  The  court 
passed  an  order  accordingly,  and  on  the  same 
day  a  suit  was  docketed  and  foreclosure  pro- 
ceedings were  Instituted,  but  the  pr<^)erty 
was  not  advertised  for  sale  until  Pebruary, 
1&18,  because  of  the  efforts,  In  the  meantime, 
of  counsel  for  the  company  and  mortgagee 
to  reach  an  agreement  by  which  parts  of  the 
property  could  be  sold  and  released  from  the 
Hen  of  the  mortgage  In  such  manner  as  not 
to  Impair  the  security  of  the  mortgage.  The 
efforts  of  counsel  having  failed,  the  property 
was  advertised  in  February,  and  was  sold  at 
public  sale  by  the  attorney  named  In  the 
mortgage  at  the  courthouse  door  In  Balti- 
more county  on  March  18, 1918,  to  Charles  H. 
Anderson  for  the  sum  of  $42,600.  The  sale 
was  reported  to  the  court,  and  on  the  13th 
of  April  the  Holton  Parit  Company  filed,  ex- 
ceptions to  the  sale  on  the  grounds:  First, 
because  the  property  was  Insufficiently  ad- 
vertised. Second,  because  the  price  at  which 
It  was  sold  is  grossly  inadequate.  Third,  be- 
cause of  the  misconduct  of  the  trustee  at  the 
sale  of  the  property.  Fourth,  because  of  the 
refusal  of  the  trustee  to  execute  the  partial 
releases  referred  to.  Fifth,  because  at  the 
time  of  the  sale  there  was  pending  in  the 
court  proceedings  instituted  by  the  mort- 
gagor to  require  the  trustee  to  execute  the 
partial  releases  mentioned. 

Before  the  sale,  Mr.  Pegram,  the  attorney 
named  In  the  mortgage,  who  made  the  sale, 
had  the  property  surveyed  and  a  plat  made 
dividing  the  farm  Into  forty  lots  or  "little 
farms."  Mr.  Pegram  testified  that  the  rea- 
son he  had  it  so  divided  was  that  the  E2nter- 
prlse  Realty  Company  had  the  property  plat- 
ted and  divided  Into  small  lots,  and  had 
never  been  able  to  sell  any  of  them.  The 
survey  and  plat  were  made  by  an  experi- 
enced surveyor  who  had  made  the  survey 
for  the  Enterprise  Realty  Company.  The  sale 
was  advertised  tn  the  Baltimore  County  JeSer- 
sonlan,  a  newspaper  published  In  Baltimore 
county,  the  Dally  Record,  the  Baltimore  Sun, 
the  Baltimore  American,  and  the  Baltimore 
Star.  The  auctioneer  testified  that  he  sent  at 
least  100  copies  of  the  advertisement  in  the 
Jeffersonian  to  real  estate  men  in  Baltimore 
city  and  the  suburbs,  and  to  others  that  he 
thought  might  be  Interested  in  the  property ; 
that  a  "poster"  was  exhibited  in  his  window ; 
that  a  large  poster  and  a  plat  was  put  on  a 
board  in  front  of  the  courthouse  door ;  that 
a  large  plat  was  pasted  In  his  window ;  that 
a  large  oilcloth  sign  was  put  up  on  the  prem- 
ises ;  and  that  a  poster  was  put  up  at  the 
courthouse  door  In  Baltimore.  The  adver- 
tisement in  the  Jeffersonian  contained  a  de- 
scription of  the  farm  by  metes  and  bounds, 
courses  and  distances,  and  a  similar  descrip- 


tion of  each  lot  numbered  from  1  to  40.  Lot 
No.  1,  on  which  the  mansion  house  was  lo- 
cated, was  described  by  metes  and  bounds, 
courses  and  distances,  and  as  containing  50 
acres  of  land,  more  or  less,  and  the  improve- 
ments on  the  farm  were  described  in  the  ad- 
vertisement as  follows: 

"Improvements.  Fine  mansion  honse  with 
all  modern  conveniences,  greenhouses,  farmer's 
bouse,  tenant  house,  stable  and  necessary  out- 
bnildings,  all  situated  on  lot  No.  1." 

The  advertisement  stated: 

"The  forty  lots  as  above  described  and  shown 
on  said  plat  will  first  be  offered  singly,  and  bida 
reserved.  All  of  said  lots  will  then  be  offer- 
ed as  an  entirety  and  the  bids  reserved,  and  the 
property  wiU  be  sold  in  the  manner  which  will 
produce  the  most  money.  Copies  of  the  above- 
mentioned  plat  may  be  obtained  from  the  under- 
signed, attorney,  the  above-mentioned  solicitors, 
and  the  auctioneers." 

[1-S]  Under  the  objection  that  the  property 
was  "insufficiently  advertised,"  the  appellant 
contends  that  the  advertisement  was  defec- 
tive because  it  did  not  mention  the  fact  that 
there  was  some  timber  on  the  land,  which 
some  of  the  witnesses  valued  at  |3,300,  and 
did  not  refer  to  the  fact  that  there  was  a 
race  track  on  the  property.    We  do  not  deem 
it  necessary  to  discuss  the  evldenoe  as  to  the 
value  of  the  timber  and  cordwood  on  the  farm 
and  the  condition  of  the  race  track,  whlcb 
had  not  been  used  for  a  great  many  years. 
The  farm  was  a  well-known  property,  and 
there  is  nothing  in  the  evidence  to  indicate 
that  the  omission  In   the   advertisement  of 
any  reference  to  the  timber  or  wood  on  tbe 
property  affected  the  sale.     The  objection 
urged  that  the  several  little  lots  or  farms  In- 
to which  the  property  was  divided  were  not 
marked  out  or  located  on  the  land  is  clearly 
not  sufficient  to  warrant  this  court  in  setting 
aside  the  sale.    The  advertisement  contained 
a  full  description  of  each  lot,  and  referred 
to  a  plat  giving  the  numbers  and  the  lines  of 
the  lots  into  which  the  farm  was  divided  and 
according  to  which  the  lots  were  offered  at       | 
the  public  sale.    The  case  of  Carroll  v.  Hut- 
ton,  88  Md.  676,  41  Atl.  1081,  relied  on  by 
counsel  in  support  of  this  exception,  is  total- 
ly unlike  the  present  case.     There  a  tract 
containing  about  1,800  acres  of  land  was  di- 
vided Into  five  farms,  on  eadd  one  of  whlcb 
there  was  "a  good  dwelling  house,  a  good 
bam  and  the  usual  outbuildings,"  and  In  ref- 
erence to  the  advertisement  the  court  said: 

"It  Is  clear  there  is  nothing  in  this  adver- 
tisement to  identify  the  several  farm  tracts 
tbat  were  to  be  sold.  It  shows,  no  doubt,  that 
they  are  to  be  taken  out  of  the  tract  of  )asd 
mentioned  in  the  mortgage,  but  there  is  nothinr 
as  to  the  particular  location  of  each  parcel  ur 
as  to  any  of  its  prominent  characteristics- 
Nothing  appears  as  to  the  contents  of  anj  ol 
the  farms,  the  character  of  the  toil,  tbe  numbet 
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of  dwdliags  and  their  condition,  or  aa  to  the 
proportion  of  arable  land.  The  trustee  does  in- 
form the  public  that  a  plat  has  been  made  of 
each  farm  which  conld  be  seen  at  his  office  in 
the  city  of  Baltimore;  but  what  the  plats  con- 
tain or  would  show  was  not  set  forth  ever  so 
briefly,  and  no  copies  of  them  were  made  and 
distributed." 

In  the  case  at  bar  the  advertisement,  as 
we  have  stated,  contained  a  fnll  description 
of  each  lot,  and  a  description  of  the  buildings, 
all  of  which  were  on  lot  No.  1,  as  stated  in 
the  advertisement,  and  In  addition  referred 
to  the  plat  showing  the  relative  location  of 
the  lots,  a  copy  of  which  was  put  up  with 
the  advertisement  at  the  courthouse  door  and 
exhibited  at  the  sale. 

[4]  In  reference  to  the  exception  on  the 
ground  of  Inadequacy  of  price  It  Is  only  nec- 
essary to  say  that  while  the  witnesses  pro- 
duced by  the  company  valued  the  property 
for  the  purpose  of  suburban  develoifment  at 
between  $90,000  and  $100,000,  this  evidence 
tended  to  show  that  the  development  would 
have  required,  considerable  time  and  the  ex- 
penditure of  a  large  sum  of  money.  On  the 
other  hand,  the  testimony  of  the  witnesses 
called  by  the  mortgagee  is  to  the  effect  that 
the  price  at  which  the  property  was  sold  was 
the  fair  market  value  thereof.  In  Garrltee 
V.  Poppleln,  73  Md.  322,  20  AU.  1070,  the 
court  said: 

"It  is  well  settled,  even  should  we  concede  the 
contention  of  the  appellants,  that  mere  inode- 
quacy  of  price,  stan^g  by  itself,  is  not  saffi- 
cieut  to  vacate  a  sale,  unless  it  be  so  gross  and 
inordinate  as  to  indicate  fraud  and  misconduct 
on  the  part  of  the  trustee  and  purchaser." 

And  the  same  principle  is  announced  in  the 
lata:  case  of  Hunter  v.  Highland  Land  Co., 
123  Md.  644,  91  Atl.  607. 

[6]  Under  the  third  exception  the  only 
"misconduct"  of  the  trustee  relied  on  by  the 
appellant  Is  his  failure  to  exercise  his  Judg- 
ment in  the  division  of  the  property  into 
lots.  In  support  of  this  objection  to  the  sale 
counsel  for  the  appellant  refers  to  Carroll  v. 
Hutton,  supra.  In  that  case  the  sale  was 
made  by  Mr.  Latrobe,  the  attorney  named  in 
the  mortgage,  who,  this  court  said — 

"instead  of  going  himself  or  employing  sonie 
competent  person  to  examine  the  property  and 
thereupon  exercising  his  judgment  as  to  the 
manner  in  which  the  property  could  be  divid- 
ed moat  advantageonsly  for  the  purposes  of 
sale,  he  sent  the  surveyor,  not  with  directions  to 
examine  the  property,  but  only  to  fix  the  out- 
lines of  the  five  farms  as  they  had  formerly  been 
used  and  occupied.  •  *  •  The  property  was 
offered  in  five  farms,  without  the  trustee  having 
devoted  a  moment's  attention  to  the  subject." 

In  this  case  Mr.  Pegram,  the  attorney  nam- 
ed In  the  mortgage,  by  whom  the  sale  was 
made,  testified  that  he  had  the  property  di- 
vided Into  the  lots  or  little  farms  described 


In  the  advertisement,  and  iliat  he  employed 
Mr.  Coonan  to  prepare  the  plat.  Xhe  parties 
Interested  In  the  property  had  the  benefit  of 
bis  Judgment  as  to  the  manner  In  which  to 
divide  the  property  and  offer  it  for  sale. 

[6,  7]  In  disposing  of  Che  fourth  exception 
we  cannot  review  the  action  of  the  circuit 
court  for  Baltimore  county  in  another  case. 
There  is  nothing  in  this  record  to  show  why 
the  appellant  did  not  press  Its  petiticm  in 
that  case  for  a  rescission  of  the  order  direct- 
ing the  trustee  not  to  sign  the  releases  ap- 
plied for.  Instead  of  doing  so  it  refused  to 
pay  the  interest  on  the  mortgage  and  the 
taxes  due  on  the  property.  By  the  express 
terms  of  the  mortgage  the  mortgagee,  or  the 
attorney  named  therein,  was  authorized  to 
sell  the  property  in  case  of  default  tn  the 
payment  of  taxes  or  Interest  on  the  mort- 
gage debt.  In  section  1505  of  Jones  on  Mort- 
gages (5th  Ed.)  it  is  said: 

"The  breach  by  the  mortgagee  of  an  inde- 
pendent covenant  is  no  defense  to  the  fore- 
closure of  a  mortgage  which  by  its  terms  has  be- 
come due  and  payable." 

And  in  the  case  of  Timms  v.  Shannon,  19 
Md.  296,  81  Am.  Dea  6S2,  this  court  said: 

"The  grantee  not  evicted,  bat  remaining  in 
nndistnrbed  possession,  must  rely  on  bis  cove- 
nants, except  in  case  of  fraud.  The  ground  up- 
on which  the  decisions  appear  to  go  is  that  the 
bond  and  mori^age  for  the  payment  of  the 
purchase  money,  and  the  covenant  of  warranty 
from  the  grantor  are  separate  and  independent 
covenants,  and  the  breach  of  one  cannot  be  urg- 
ed as  a  defense  to  an  action  upon  the  other." 

The  refusal  of  tne  trustee  to  execute  the 
releases  demanded  by  the  appellant  was  not, 
under  the  drcum  stances  disclosed  by  the  rec- 
ord In  this  case,  sufficient  ground  for  setting 
aside  the  sale. 

[8]  In  regard  to  the  fifth  ^ception  it  is 
sufficient  to  say  that  there  Is  no  evidence  in 
the  record  to  suggest  that  the  fact  that  the 
company's  petition  in  the  case  in  which  the 
trust  estate'  was  being  administered  was 
pending  at  the  time  of  the  sale  in  any  man- 
ner affected  the  sale  of  the  property.  In  the 
absence  of  some  evidence  tendhig  to  show 
that  a  probable  bidder  refrained  from  ted- 
ding because  of  the  pendency  of  said  proceed- 
ings the  court  would  not  be  Justified  in  con- 
cluding that  but  for  said  proceedings  the 
property  would  have  sold  for  a  higher  price. 

[I]  A  motion  was  filed  to  dismiss  the  ap- 
peal on  the  ground  that  the  record  was  not 
transmitted  to  this  court  in  time.  The  affi- 
davits of  counsel  show  that  the  delay  was 
not  caused  by  their  neglect  or  by  the  neglect 
of  the  appellant 

It  follows  from  what  has  hem  said  that 
the  motion  must  be  overruled,  and  that  the 
order  appeal<»d  from  must  be  affirmed. 

Motion  to  dismiss  overruled,  and  order  af- 
firmed, with  costs. 
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CHEW  et  al.  ▼.  BAKER.    (No.  96.) 

(Court  of  Appeals  of  Maryland.     Jan.  16, 
1919.) 

1.  MOBTGAGES     «=>309(3)    —    FORECLOBtTBB   — 

Setting  AsiDB  Sale. 
Where  there  is  great  Inadeqiiacy  in  price 
of  land  sold  under  mortgage  foreclosure,  and  it 
appears  that  parties  who  would  have  bid  higher 
were  prevailed  upon  by  heirs  of  mortgagor  not 
to  bid,  heirs  buying  property,  the  court  is  jus- 
tified in  setting  aside  sale. 

2.  MoBTOAOES    «=>369(6)  —  Fobeclosube  — 
Sales— Exceptant. 

A  creditor  of  decedent,  who  had  interest  in 
land  sold  at  mortgage  foreclosure  sale,  could 
except  and  have  s^lc  set  aside  where  estate  of 
decedent  was  insufficient  to  pay  creditors  and 
land  sold  at  an  inadequate  price  under  circum- 
stances of  unfairness  in  conduct  of  party  bene- 
fited by  sale. 

Appeal  from  CSrcnlt  Court,  Prince  George's 
County;   Fillmore  Beall,  Judge. 

Proceeding  by  John  B.  Gray  to  foreclose  a 
mortgage.  From  an  order  sustaining  ex- 
ceptions of  H.  P.  Baker,  administrator,  to  a 
sale  and  setting  aside  the  sale,  the  purchasers, 
Richard  B.  B.  Chew,  Jr.,  and  others,  ap- 
peal.    Affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,   JJ. 

S.  Marvin  Peach,  of  Upper  Marlboro,  and 
T.  Howard  Duckett,  of  Washington,  D.  C, 
for  api>ellants. 

Clarence  M.  Roberts,  of  Washington,  D.  C, 
for  api>ellee. 

BURKE,  J.  The  appeal  In  this  case  Is 
from  an  order  of  the  lower  court  sustaining 
exceptions  to  a  sale  made  by  John  B.  Gray, 
assignee  of  a  mortgage,  and  setting  aside  the 
sale.  The  mortgage  was  executed  by  the  late 
Richard  B.  B.  Chew,  trustee,  and  also  In 
his  individual  capacity,  and  by  Louisa  X>. 
Chew,  his  wife,  to  Samuel  K.  George.  It 
conveyed  630  acres  of  land  and  Improvements 
located  In  Prince  George's  county,  Md.,  and 
was  given  to  secure  a  loan  of  ^10,000  loaned 
by  the  mortgagee  to  the  mortgagors  and  oth- 
er persons  mentioned  In  the  mortgage.  On 
the  3d  of  January,  1918,  there  was  due  upon 
the  mortgage,  which  was  long  since  overdue, 
the  sum  of  $7,728.85,  and  on  that  day  the 
mortgage  was  assigned  to  Mr.  Gray,  who  ad- 
vertised the  property  for  sale  under  the 
power  contained  in  Qie  mortgage,  and  sold 
it  on  the  premises  on  March  18,  1918,  for 
.$10,900.  In  the  advertisement  the  property 
w^as  said  to  be — 

"improved  by  a   fine,  modem  dwr-lling   house, 
several  tenant  houses,  outhouses,  tobacco  bams, 


stables,  com  houses,  granaries,  fee  bouse,  and 
all  other  necessary  improvements  which  are  to 
be  found  on  an  up-to-date  farm,  and  affords  sn 
excellent  opportunity  for  any  one  who  desires 
an  improved  farm  or  home." 

The  property  Is  located  near  Upper  Marl- 
boro, and  is  within  a  short  distance  of  two 
railroads,  and  the  land  is  well  improved  aod 
well  adapted  for  farming  purposes.  It  may 
well  be  described  as  a  handsome  and  de- 
sirable country  estate. 

The  testimony  is  practically  undlspnted, 
and  the  question  we  are  called  upon  to  de- 
cide is  a  narrow  one,  and  one  whldi,  we 
think,  under  the  facts  appearing  In  the  rec- 
ord, presents  Utile  difficulty.  The  learned 
Judge  in  the  court  below  In  bis  opinion  said: 

"From  a  careful  perusal  of  all  the  oral  tes-. 
tlmony  and  documentary  evidence  in  the  case  it 
must  be  admitted  that  some  methods  have  been 
followed  which  are  by  no  means  commendable, 
and  ought  not  to  be  sanctioned  by  a  conrt  of 
equity." 

We  will  advert  to  these  methods  later. 

Rldiard  B.  B.  Chew,  Sr.,  died  leaving  sur- 
viving him  four  children  bis  only  heirs  at 
law,  viz.  Richard  B.  B.  Chew,  Anna  M.  B. 
Chew,  Sarah  C.  Zantzlnger,  and  Phil  W. 
Chew,  who  became  tenants  In  common  of  tbe 
mortgaged  property.  Phil  W.  Chew  died, 
and  at  the  time  of  his  death  owned  a  one- 
fourth  undivided  Interest  in  this  property, 
and  his  personal  estate  was  Insufficient  to 
pay  his  debts.  An  Inventory  of  his  personal 
estate  appears  in  tbe  record,  whereby  it  is 
shown  that  it  was  valued  at  $548.75,  and  a 
list  of  unsecured  creditors,  showing  an  in- 
debtedness of  $6,578.78,  also  appears  in  tbe 
record.  In  addition  to  this  a  number  of 
persons  had  recovered  Judgments  against 
him.  Tlie  First  National  Bank  of  Southern 
Maryland  held  several  Judgments  against 
the  mortgagors,  and  also  held  several  Judg- 
ments and  unpaid  notes  against  Phil  W- 
Chew. 

The  mortgage  had  been  assigned  on  tbe 
16th  day  of  June,  1917,  by  Samael  K.  (Seorjje 
to  Clarence  M.  lUiberta  for  tbe  purpose  ot 
foreclosure,,  and  be  advertised  the  property 
for  sale.  Proceedings  were  instituted  in  the 
circuit  court  for  Prince  George's  county  to 
restrain  the  sale  until  the  exact  amount  dne 
on  the  mortgage  was  ascertained. 

When  the  amount  found  due  on  tbe  mort- 
gage was  ascertained  under  these  proceed- 
ings, the  mortgage  was  assigned  by  Mr.  Rob- 
erts to  Mr.  Gray  under  the  following  cl^ 
cumstances: 

The  surviving  heirs  of  the  mortgagors  de- 
termined to  buy  the  property,  and  one  of 
them,  Richard  B.  B.  Chew,  on  behalf  of  him- 
self and  tbe  other  heirs,  applied  to  tbe  £»-<:(- 
em  Shore  Trust  Company  for  a  mortgage 
loan  of  $10,(X)0  on  the  property  to  be  ex- 
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ecuted  by  the  Chew  heirs,  or  their  represen- 
tatives. A  committee  of  the  trust  company 
was  appointed  to  examine  the  property,  and 
reported  that  it  was  sufficient  security  for 
$10,000.  The  Eastern  Shore  Trust  Company 
then  paid  Mr.  George  the  amount  due  on  the 
mortgage,  and  It  was  assigned  to  John  B. 
Gray,  Its  attorney,  who  proceeded  to  fore- 
close the  mortgage  "under  the  agreement 
made  prior  to  the  assignment  of  the  mort- 
gage whereby  foreclosure  was  to  be  made, 
and  a  new  mortgage  given."  The  judgments 
against  Phil  W.  Chew  were  subsequent  to 
the  mortgage,  and  under  the  sale  his  undi- 
vided one-fourth  Interest  in  the  property 
would  pass  unincumbered  to  the  purchasersi 
and  bis  creditors  would  be  obliged  to  look  to 
the  proceeds  of  the  sale  for  payment  of  th^r 
claims. 

On  the  6th  of  March,  1918,  the  surviving 
heirs  of  Richard  B.  B.  Chew,  Sr.,  entered  into 
an  agreement  in  which  it  was  recited  that: 

"It  is  deemed  necessary  to  foreclose  the  eight 
thousand  ($8,000)  dollar  mortgage  now  on  the 
property,  the  nnpaid  balance  of  which  has  been 
assigned  by  Samuel  K.  George  of  Baltimore, 
Maryland,  to  the  said  Eastern  Shore  Trnst 
Company  to  care  certain  defects  in  the  title  of 
said  property." 

The  "certain  defects"  here  referred  to 
meant  and  could  only  mean  the  one-fourth 
interest  of  Phil  W.  Chew  which  was  liable  for 
the  debts  of  his  creditors.  It  was  further 
agreed — 

"by  and  between  the  -said  above-mentioned  heirs 
at  law  of  the  late  Richard  B.  B.  Cbew,  that 
the  property  is  to  be  bid  in  at  its  lowest  cash 
price  it  can  be  bought  for  on  the  day  of  sale 
by  three  trustees  to  be  hereinafter  named,  for 
the  said  heirs,  which  said  trustees  are  to  hold 
the  title  to  said  property,  to  execute  such  mort- 
gage or  deeds  of  trust  on  said  property,  as  they 
may  be,  in  writing,  by  us  directed  to  execute, 
and  to  execute  sndi  fee-simple  deed  or  deeds 
as  we  may  in  writing  direct  them  to  execute 
conveying  the  equitable  title  of  said  property." 

Attached  to  this  agreement  is  the  follow- 
ing: 

"We,  the  nndersigned,  having  first  read  the 
within  instrument,  hereby  Individually  and  col- 
lectively agree  to  act  as  such  trustees  for  the 
purpose  of  carrying  out  the  wishes  and  desires 
of  the  heirs,  as  set  out  in  this  instrument. 
Witness:  T.  Howard  Duckett.  Otway  B. 
Zantslnger.    Richard  B.  B.  Chew." 

The  Elrst  National  BanV  of  Southern 
Maryland,  holding  the  claims  to  which  we 
bave  referred,  had  determined  to  bid  upon 
the  property  at  the  mortgage  sale,  but  three 
days  prior  to  the  sale  the  living  C^eW  heirs 
entered  into  agreements  with  the  bank,  where- 
by its  claims  were  protected,  and  after  these 
agreements  the  bank  notified  its  representa- 
tive tliat  It  did  not  waht  blm  to  bid  at  the 
sale 

Samuel  M.  Frazler,  of  Washington,  a  thor- 


oughly responsible  man  and  a  stranger  to 
every  one  present,  attended  the  sale  for  the 
purpose  of  buying  the  property,  and  was 
prepared  and  intended  to  bid  $18,000  for  the 
property  as  an  Investment.  He  was  able 
to  comply  with  the  terms  of  sale.  He  was 
approoched  by  one  of  the  purchasers,  calleil 
on  the  record  "trustees-purchasers,"  because 
they  were  acting  under  the  agreement  above 
quoted,  who  had  quite  a  full  talk  with  him 
about  the  property  and  about  the  desire  of 
the  Chew  heirs  to  acquire  it  at  the  sale. 
Mr.  Frazler's  testimony  as  to  what  was  said 
to  him  in  this  conversation  Is  uncontradicted, 
and  the  result  of  the  conversation  was  that 
he  did  not  bid  on  the  property.  It  is  per- 
fectly apparent  that  the  object  which  this 
one  of  the  purchasers  had  in  view  in  seek- 
ing out  Mr.  Frazler  and  in  talking  to  him 
was  to  induce  him  not  to  bid,  and  that  he 
succeeded  In  accomplishing  that  object  The 
sale  proceeded,  and  the  property  was  bought 
by  the  trustees-purchasers  for  $10,900,  and 
the  sale  was  reported  to  the  court  by  Mr. 
Gray.  Laura  E.  Baker,  now  deceased,  had 
\  probated  and  filed  in  the  orphans'  court  for 
Prince  George's  county  an  unsecured  claim 
of  $1,504.60  against  Phil  W.  Chew,  and  her 
administrator  filed  exceptions  to  the  ratifi- 
cation of  the  sale.  In  the  view  we  take  of 
the  case  it  is  not  necessary  to  discuss  all 
the  grounds  of  the  exceptions,  although  It 
is  proper  to  say  that  there  Is  nothing  in  the 
record  to  justify  any  charge  of  fraud  or  bad 
faith  on  the  part  of  any  one  connected  with 
the  sale. 

[1]  We  are  satisfied  that  the  property  was 
sold  for  an  inadequate  price — for  a  sum  very 
much  below  its  market  value.  This  is  estab- 
lished by  the  testimony  of  a  number  of  well- 
qualified  witnesses,  by  the  character  of  the 
property  itself,  and  by  the  fact  that  the  East- 
ern Shore  Trust  Company  regarded  the  prop- 
erty as  sufficient  security  for  a  loan  of  $10- . 
000.  Tbe  question  for  decision  is:  Does 
this  Inadequacy  of  price,  in  connection  with 
the  facts  which  we  have'  stated,  furnish  suf- 
ficient grounds  under  the  law  for  setting  aside 
the  sale?  It  is  held  in  Maryland  that  where 
there  is  great  Inadequacy  of  price,  circum- 
stances of  unfairness  in  the  conduct  of  the 
party  benefited  by  the  sale  will  be  sufficient 
to  justify  the  court  in  setting  aside  the  sale. 
It  was  said  in  Johnson  v.  Dorsey,  7  Gill, 
269,   that— 

"It  is  certainly  true  that  inadequacy  of  price 
is  to  be  regarded  as  a  strong  auxiliary  argument, 
in  combination  with  circumstances  calculated 
to  cast  a  doubt  or  suspicion  upon  the  correct- 
ness of  the  sale." 

In  State  v.  Brookes,  2  Bland,  42,  note, 
where  a  person  was  prevented  from  bidding, 
and  the  land  was  sold  for  considerably  less 
than  ml^t  have  otherwise  been  obtained, 
the  sale  was  set  aside.  It  was  held  that 
where —  .        . 
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"it  is  dearly  established  by  the  depositions  that 
the  sale  was  affected  by  suggestions  made  at 
the  time  of  the  sale,  that  thereby  a  person  was 
prevented  from  bidding,  and  the  land  hath  been 
sold  for  a  considerably  less  price  than  otherwise 
it  might  have  commanded.  It  hath  always  been 
a  rule  with  the  chancellor  to  impress  the  public 
with  an  idea  that  no  device  or  contrivance  used 
at  a  sale,  which  requires  his  ratification,  shall 
be  of  any  avail.  It  is  essential  to  the  adminis- 
tration of  Justice  in  this  court  that  this  rule 
be  inviolably  observed.  Where  property  ap- 
pears to  have  been  sold  under  its  value,  the 
slightest  circumstance  of  fraud,  combination,  or 
management  ought  to  be  deemed  sufficient,  on 
the  application  of  a  party  interested,  to  set  aside 
the  sale.  As  those  things  are  of  a  nature  to 
elude  detection,  where  little  is  proved,  a  great 
deal  may  fairly  be  presumed.  In  the  present 
case,  indeed,  there  does  not  appear  to  have 
been  any  fraud  or  combination ;  but  if  a  sale, 
under  such  circumstances,  should  be  ratified,  the 
encouragement  which  the  precedent  might  af- 
ford would  probably  operate  not  only  against 
the  interest  of  the  parties  concerned  in  sales, 
but  against  substantial  justice  and  the  reputa- 
tion of  this  tribunaL" 

In  Wagner  et  al.  v.  niilUps  et  al.,  61  Mo. 
117,  where  It  was  shown  that  the  purchaser 
kept  bidders  away  from  the  sale  and  sui^ 
pressed  competitive  bidding,  and  the  prop- 
erty sold  for  an  Inadequate  price,  the  sale 
was  set  aside  upon  these  grounds.  These 
two  cases,  in  which  the  facts  are  very  analo- 
gous to  those  contained  in  this  record,  are 
based  upon  principles  of  fairness  and  Jus- 
tice, and  sustain  the  decree  of  the  lower 
court. 

[2]  We  do  not  think  there  Is  any  real  ques- 
tion as  to  the  right  of  the  exceptant  to  ob- 
ject to  the  sale.  The  personal  estate  of  Phil 
W.  Chew  is  insufficient  to  pay  his  creditors, 
and  his  interest  in  the  property  sold  is  lia- 
ble for  their  payment.  In  Warflfld  v.  Ross, 
88  Md.  85,  and  In  GrUBth  v.  Hammond,  4S 
Md.  85,  It  was  held  that  persons  whose  Inter- 
ests in  mortgaged  property  would  not  be 
affected  by  a  sale  under  the  power  contain- 
ed in  the  mortgage  could  not  file  exceptions. 
Here,  however,  the  creditors  of  Phil  W. 
Chew  are  interested  in  the  proceeds  of  the 
sale  of  his  Interest,  and  their  Interests  would 
be  directly  affected  by  the  sale,  and  we  know 
of  no  provision  of  law  which  forbids  the  court, 
upon  their  application,  to  protect  their  in- 
terests. The  case  of  McNlece  v.  Eliason,  78 
Md.  168,  27  Aa  940,  relied  on  by  the  ap- 
pellants, merely  decides  that  a  general  cred- 
itor has  no  right  to  redeem  a  mortgage  and 
be  subrogated  to  the  rights  of  the  mortgagee. 
That  case  cannot  be  regarded  as  support- 
ing the  appellants'  contention,  as  Its  object 
and  facts  are  different  from  those  presented 
by  this  record. 

It  follows  from  what  we  have  said  that  the 
order  appealed  from  must  be  affirmed. 

Order  affirmed,  with  costs. 


j     GRANT  et  al.  v.  KOTWALL.     (No.  8T.) 
(Court  of  Appeals  of  Maryland.    Jan.  15, 1919.) 
Masteb  and  Skbtaitt  «=9406^— W0BKUE:('g 

1     CoicpitNBATioN  Act— Pabtial  Defendbrct 

!       OF   MOTHKB. 

'  Evidence  that  deceased  employe  paid  motber 
$8  a  week  when  working,  which  enabled  her  to 
j  run  household,  consisting  of  herself,  her  bns- 
:  band,  the  son,  a  daughter,  and  other  children, 
^  more  easily  than  after  she  was  deprived  of  son'i 
contribution,  held  legally  sufficient  to  show  that 
!  mother  was  partially  dependent  on  son  within 
^  Workmen's  Compensation  Act,  though  her  hiu- 
i  band  waa  alive  and  not  incapacitated. 


I     Appeal  from  Superior  Court  of  Baltimore 
I  City;  John  J.  Dobler,  Judge. 

I      Proceedings  under  the  Wlorkmen's  Compen- 
i  sation  Act  for  compensation  for  th£  death 
of  August  Kotwall,  the  employ^,  by  Anna 
Kotwall,    his    dependent    mother,    against 
j  Charles   B.   Grant,    the   employer,   and  the 
I  Maryland   Casualty    Company,   the  Insurer. 
From   an  order  of   the  superior  court  <^ 
Baltimore  d^  reversing  an  order  of  the 
State   Industrial  Accident   Commission  dis- 
allowing  compensation,    the   employer  and 
insurer  appeal    Order  affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISOOE, 
BURKB,  THOMAS,  PATTISON,  URNER, 
and  CONSTABLE,  JJ. 

A.  J.  Lilly  and  Walter  L.  Clark,  both  of 
Baltimore,   for    appellants. 

Edw.  J.  Colgan,  Jr.,  of  Baltimore  (Frank  J. 
Pintner,  of  Baltimore,  on  the  brief),  for  ap- 
pellee. 

BURKB,  J.  This  is  a  workman's  compen- 
sation case,  and  is  before  us  upon  an  appeal 
by  the  employer  and  the  insurer  firom  an 
order  of  the  superior  court  of  Baltimore  city 
reversing  an  order  of  the  state  Industrial 
Accident  Commission,  which  disallowed  com- 
pensation to  the  claimant,  and  remanding  the 
cause  to  that  commission. 

Augustus  Kotwall,  the  deceased,  was  as 
unmarried  man,  and  Us  trade  was  that  of 
a  painter.  On  the  9th  day  of  May,  1916,  he 
was  working  as  a  painter  for  Charles  W. 
Grant.  He  died  on  May  9,  1916,  as  a  re- 
sult of  an  injury  sustained  that  day  in  the 
course  of  his  employment  His  father,  John 
Kotwall,  flied  a  claim  tor  compensation  npon 
the  ground  of  dependency,  and  after  a  hearing 
l>efore  the  commission  the  claim  was  refnsed. 
Subsequently,  Ansa  Kotwall,  the  mother  of 
the  deceased,  filed  a  dalm  for  oompensation. 
A  hearing  was  bad  npon  this  application, 
and  on  the  3d  flay  of  November,  1916,  the 
state  Industrial  Accident  Commission  passed 
an   order   disallowing   the   claim,   upon  the 
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flnding  that  "the  claimant  In  this  case  was 
not  wholly,  nor  partially,  nor  in  any  wlae 
4lepend»it  upon  the  deceased,  and  she  is 
therefore  not  entitled  to  compensation  arising 
out  of  the  death  of  Augustus  Kotwall." 
From  this  order  an  appeal  was  taken,  and 
the  case  was  heard  by  the  court,  without  a 
jury,  upon  the  transcript  of  the  proceedings 
and  evidence  taken  before  tbe  commission 
upon  both  applications. 

At  the  hearing  in  the  lower  court  the 
claimant  offered  one  prayer,  and  the  employ- 
er and  insurer  four.  The  court  granted  the 
claimantfs  prayer,  and  also  granted  the, 
second,  third,  and  fourth  prayers  of  the  em- 
ployer and  Insurer,  but  refused  their  first 

The  granted  and  rinsed  prayers  are  here 
inserted: 

Claimant's  prayer:  "The  appellant  prays  the 
court  that  if  it  should  find  as  a  matter  of  fact 
that  Annie  Kotwall  was  partially  dependent  up- 
on Augustus  Kotwall  for  maintenance  and  sup- 
port at  the  time  of  said  Augustus  Kotwall's 
death,  then  to  mle  as  a  matter  of  law  that  she 
is  entitled  to  compensation  therefor." 

Employer's  and  insurer's  prayer:  "The  em- 
ployer and  insurer  pray  the  court  to  mle  as  a 
matter  of  law  that  there  is  no  evidence  in  this 
case  legaUy  sufficient  to  show  that  claimant  was 
dependent  npon  her  deceased  son,  Augustus  Kot- 
wall, for  support  at  the  time  of  his  death.  May 
»,  1916." 

There  is  only  one  exception  in  the  record, 
and  that  was  taken  to  the  granting  of  the 
claimant's  prayer,  and  to  the  rejection  of  the 
employer's  and  insurer's  prayer.  It  is  not 
claimed  that  the  mother  was  wholly,  depend- 
ent npon  her  deceased  son,  but  It  is  insisted 
that  she  was  partially  dependent  upon  him. 

There  is  no  definition  of  dependency  con- 
tained in  the  Workmen's  Compensation  Act  of 
this  state  (Code  Pnb.  Civ.  Laws,  art.  101), 
bnt  it  is  provided  that  certain  ennmnated 
classes  shall  be  preanmed  to  be  wholly  de- 
pendent. The  claimant  is  not  one  of  that 
class.  But  It  is  provided  by  section  36,  art. 
101,  Code,  vol.  3,  that: 

"In  all  other  cases,  questions  of  dependency, 
in  whole  or  in  part,  shall  be  determined  in  ac- 
cordance with  the  facts  in  each  particular  case 
existing  at  the  time  of  the  injury  resulting  in 
death  of  such  employe." 

The  question  to  be  decided  is  tliia:  Is 
there  evidence  in  the  record  legaUy  suiU- 
cient  to  show  that  the  claimant  was  par- 
tially dependent  upon  her  deceased  son  within 
the  meaning  of  the  Workmen's  Compensation 
Act?  On  some  few  points  the  evidence  of  the 
claimant  and  her  husband  is  In  sharp  con- 
flict, but  on  the  legal  question  presented  by 
the  record  it  is  not  our  province  to  determine 
the  credibility  of  the  evidence  of  these  wit- 
nesses on  controverted  questions  of  fact. 
The  foUowii^  facts  appear  to  be  established 
by  satisfactory  evidence:  The  family  of 
John  Kotwall,  the  father,  consisted  of  his 


wife,  the  claimant,  and  four  children,  two 
sons  and  two  daughters.  One  daughter  was 
living  in  Detroit,  Blich.,  and  was  earning  her 
own  livelihood.  Tbe  other  three  children 
lived  at  home.  For  about  five  years  prior 
to  Augustus  Kotwall's  death,  John  Kotwall 
and  his  two  sons  each  gave  the  mother  |8 
per  week,  with  v^lch  she  maintained  the 
home  and  paid  all  the  household  exx>enses. 
For  about  three  montlis  during  the  winter 
the  deceased  son  could  not  work,  and  during 
that  time  he  did  not  make  the  weekly  pay- 
ment to  his  mother,  bnt  when  he  did  go  to 
work  he  paid  her  the  amount  of  the  arrear- 
ages. The  amount  paid  was  more  than  suHi- 
cient  for  his  board  and  lodging.  John  Kot- 
wall was  in  receipt  of  $64  per  month  from 
the  government  of  the  United  States,  and 
at  the  time  of  his  son's  death  was  employed 
by  the  Adjutant  General  of  Maryland  In  a 
clerical  position,  and  received  $40  or  $50  per 
month.  A  few  weeks  after  the  death  of  his 
son  he  retired  from  his  position,  and  had 
no  regular  business  or  occupation  until  1918, 
when  he  returned  to  his  former  employment, 
but  what  he  is  receiving  now  does  not  ap- 
pear from  the  evidence.  John  Kotwall  owns 
the  house  he  lives  in,  which  is  valued  at 
$1,650,  and  is  subject  to  a  ground  rent  of 
$45  per  year.  He  pays  th«  ground  rent,  taxes, 
insurance,  and  furnishes  die  coal,  but  re- 
fused to. pay  his  wife  more  than  $8  per  week 
for  household  expenses,  saying  that  the  chil- 
dren were  contributing.  Be  took  the  posi- 
tion that  the  sons  must  contribute  each  one- 
third  of  the  expenses,  which  they  did.  The 
daimant  in  her  ezaminati<m  In  chief  testi- 
fled  as  follows: 

"I  am  the  mother  of  Augustus  Kotwall.  My 
husband  and  three  children  are  now  living.  My 
son  died  May  9,  1916,  while  in  the  employ  of 
Charles  W.  Grant.  He  was  earning  $15  a  week 
at  the  time  of  his  death,  or  $2.50  a  day.  I  was 
dependent  upon  him  for  my  livelihood — for 
my  support  and  keeping;  dependent  on  him 
every  week.  He  paid  me  $8  every  week  be 
worlced.  Q.  Did  he  give  you  this  $8  every  week? 
A.  Every  week  be  worked ;  yes  sir.  In  addition 
to  the  $8  which  he  gave  me  every  week,  at  times 
when  I  needed  it  he  would  give  me  almost  all 
his  pay.  Quite  often  I  needed  more  in  case  of 
sickness  or  doctor's  bills  for  myself.  I  had  to 
fall  back  on  my  children.  He  would  help  me 
with  more  money.  He  was  24  years  old,  single, 
and  lived  with  me." 

And  on  cross-examination  she  said: 

"My  son  had  worked  seven  years  altogether. 
He  had  been  paying  me  $8  a  week  for  five  years 
previous  to  his  death.  I  have  missed  his  income 
a  great  deal.  For  one  thing  I  am  not  able  to 
bny  things  for  myself  as  I  would  if  I  had  been 
getting  his  money.  I  depended  on  his  paying  for 
clothing  and  things  that  I  cannot  possibly  get 
now.  Houses  in  my  neighborliood  rent  for  $10 
a  month.  I  employ  no  servant  but  my  daughter. 
She  did  the  work  for  me,  and  I  paid  her  tlie 
same  as  a  servant — $3  a  week.  I  have  not  been 
able  to  pay  her  since  my  son's  death.    She  is 
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working  for  me  now  as  she  did  before,  but  I  do 
not  pay  her.  I  give  her  her  board  and  purchase 
her  clothing  for  her  when  I  can.  Her  father 
does  not  contribnte  anything  for  her  board,  nor 
for  her  dothing.    I  have  to  keep  her." 

She  further  said  that  her  husband  con- 
tributes nothing  for  her  clothing. 

In  re  Carroll,  116  N.  £.  S44,  the  court 
said: 

"Stated  generally,  a  dependent  is  one  who 
looks  to  another  for  sopport  and  maintenance; 
one  who  is  in  fact  dependent — one  who  relies  on 
another  for  the  reasonable  necessities  of  life." 

See,  ahso,  Parson  v.  Murphy,  101  Neb.  <M2, 
163  N.  W.  847,  L.  R.  A.  1918F,  479. 
In    Eennerson    y.    Thames    Towboat    Co., 

88  Conn.  367,  94  AQ.  372,  L.  R.  A.  1916A, 
436,  where  an  employe  left  surviving  him 
two  sisters  under  18  years  of  age  and  a 
mother  to  whom  he  gave  $20  per  month, 
which  the  mother  used  for  her  support  and 
that  of  her  minor  children,  a  flAding  by  the 
Compensation  Commission  that  she  was 
partially  dependent  upon  him  was  sustained, 
although  the  mother  received  other  support 
from  her  husband,  who  earned  $50  per  month. 
In  Conners  v.  Public  Service  Commission, 

89  N.  J.  Law,  99,  97  Atl.  792,  the  court  said: 

"The  deceased  was  over  age,  and  therefore  en- 
titled to  his  own  wages;  that  as  a  voluntary 
matter  he  turned  his  wages  into  the  family  fund, 
and  there  was  evidence  justifying  a  finding  that 
the  sister,  whether  an  adult  or  a  minor,  received 
substantial  benefit  therefrom,  of  which  she  has 
been  deprived  since  his  death.  This  in  tnm 
justified  a  finding  that  she  was  an  actual  de- 
pendent. We  do  not  understand  the  decision  of 
the  Court  of  Ehrors  in  the  Havey  Case  to  mean 
that  a  minor  sister  cannot  be  classed  as  a  de- 
pendent of  a  deceased  adult  brother  because  she 
has  a  father  who  is  under  obligation  to  support 
her.  Such  a  ruling  would  shut  out  the  minor 
brothers  and  sisters  in  a  case,  for  example, 
where  the  father  was  incapacitated  and  earned 
nothing,  and  the  adult  brother  was  the  sole  sup- 
port of  the  family.  So,  also,  if  she  was  of  age, 
her  actual  dependency  is  a  pure  question  of 
fact,  to  be  determined  by  the  test  laid  down  by 
the  opinion  of  this  court  in  the  case  of  Hammill 
V.  Penna.  R.  R.  Co.,  87  N.  J.  Law,  388,  94  Atl. 
313,  adopted  in  the  Court  of  Errors  and  Appeals 
[88  N.  J.  Law,  717], 96  A0.292,  viz.:  -Wo  nn- 
derstand  the  phrases  "actual  dependents"  and 
"who  are  dependent  upon  the  deceased,"  as  used 
in  paragraph  12  of  the  act  as  amended,  •  *  • 
to  mean  relatives  in  some  degree  mentioned  in 
that  paragraph,  who  were  bciug  wholly  or  to  a 
substantial  degree  supported  by  the  deceased  at 
the  time  of  his  death.'  " 

The  evidence  in  this  case  Is,  we  think, 
snflEiclent  to  show,  or  at  least  legally  tended 
to  show,  that  the  claimant,  under  the  princi- 
ples announced  In  the  cases  cited,  and  which 
are  in  accord  with  those  annoiuced  in  many 
other  cases,  was  partially  dependent  upon  her 
deceased  son,  and  therefore  the  court  com- 


mitted no  error  In  rejecting:  the  employer's 
and  Insurer's  first  prayer,  and  in  revertdng 
the  order  appealed  from,  and  ronanding  the 
cause  to  the  commission. 
Order  affirmed,  with  costs, 


BAUTIMORE  ft  O.  R.  CO.  v.  CARTER. 

(No.  68.) 

(Court  of  Appeals  of  Maryland.    Jan.  15,  1919.) 

1.  Saues  «=»217— Pektobicaitoe  ov  Cortbact 
— dxuvebt— dxfa17r,t  ov  buteb. 

Under  Code  Pub.  Civ.  Laws,  art.  83,  |  43(b), 
where  a  seller  contracted  with  the  buyer  to 
deliver,  t  o.  b.  its  cars,  flings  which,  when 
ready  for  delivery,  owing  to  the  buyer's  unrea- 
sonable delay  in  making  complete  inspection  and 
in  furnishing  cars,  were  lost  in  a  rainstorm,  the 
poles  were  at  the  risk  of  the  buyer,  who  was 
the  party  in  fault. 

2.  Sales     «=»181(2)— Evidenck— Admibsibii,- 

ITT. 

In  seller's  action  to  recover  the  value  of 
poles  agreed  to  be  ddivered  to  the  buyer,  f.  o.  b. 
its  cars,  evidence  as  to  the  usual  time  required 
to  deliver  cars  at  the  point  of  loading,  after 
they  had  been  ordered,  was  admissible  on  the 
issue  of  unreasonable  delay  in  furnishing  cars. 

3.  WOEK  AND  LaBOB  «=»14(1)— QUANTXm  MB- 
BUIT— PBEVENHON  or  PXBlt>RKAIICB. 

Where  performance  of  a  special  contract  to 
deliver  pilings  f.  o.  b.  defendant's  cars  was  pre- 
vented by  the  defendant's  failure  to  famish  cars 
within  a  reasonable  time  after  being  ordered, 
plaintiff  may  recover  under  the  common  counU 
for  so  much  of  the  contract  as  he  has  per- 
formed. 

4.  SAI.E8    <=»3g9(2)— Remedies    of    Sellbb- 

AOTIOH   FOB  VAIiUB— AlfODNT  OF   RECOVEBT. 

Where  piling  ready  for  delivery  was  lost  in 
a  storm,  owing  to  the  buyer's  failure  to  furnish 
cars  in  time,  on  which  tiiey  were  to  be  loaded 
f.  o.  b.,  the  proper  amount  of  recovery  is  the 
value  of  such  of  the  poles  as  corresponded  with 
the  specifications  of  the  buyer's  orders,  less  the 
cost  of  loading. 

6.  Sales  9=3360(3)  —  Reuedies  of  Seuxb  — 
Action  fob  Value  —  Evidence  —  Aduibsi- 

BILITT. 

In  an  action  on  common  counts  for  the  valae 
of  poles  to  be  delivered  f.  o.  b.  the  buyer's  cars, 
but  which  poles  when  ready  for  delivery  were 
lost  in  a  storm,  owing  to  the  buyer's  failure  to 
furnish  cars  in  time,  the  prices  fixed  by  the 
contract  would  be  admissible  in  determining  the 
value  of  the  poles. 

6.  Sales  «=»81(1)— Tiiie  of  Delivebt— Es- 
sence—Mercantile  CONTBACT. 
Contract  to  deliver  pilings,  f.  o.  b.  the  buy- 
er's cars  hdd  not  a  mercantile  contract,  and 
hence  time  was  not  of  the  essence,  unless  made 
BO  by  the  terms  of  the  contract. 
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Appeal  from  CJlrcult  Court,  Carroll  Conn* 
ty;  Wm.  Henry  Forsythe,  Jr.,  Judge, 
■^o  be  officially  retorted." 

Action  by  Robert  W.  Carter  against  the 
Baltimore  &  Ohio  Railroad  Company.  From 
a.  judgment  for  plaintiff,  defendant  appealed. 
Berersed,  and  new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BTJBKB,  THOMAS,  PATTISON,  UR- 
NEIR,  STOOKBBIDOB,  and  CONSTA- 
BLE, JJ. 

J.  A.  C.  Bond,  of  Westminster  (Bond  & 
Parke,  of  Westminster,  on  the  brief),  for  ap- 
pellant 

Guy  W.  Steele,  of  Westminster,  for  appel- 
lee. 

BURKB,  J.  Bobert  W.  Carter,  the  appellee, 
sued  tbe  Baltimore  &  Ohio  Railroad  Com- 
pany In  tbe  circuit  court  for  Carroll  county, 
and  recovered  a  judgment  for  $469.49,  and 
this  appeal  was  taken  from  that  Judgment 
The  declaration  contained  the  common  counts 
only.  Upon  motion  of  the  defendant  a  bill 
of  particulars  was  filed,  by  which  It  appear^ 
ed  that  the  suit  was  brought  to  recover  for 
the  vtdue  of  88  poles  of  various  sizes  spe- 
cially set  forth  therein.  The  record  shows 
that  on  the  3d  of  April,  1817,  the  plaintUt 
and  defendant  entered  into  two  written  con- 
tracts, designated  on  the  record  as  Nos.  2061 
and  2054,  whereby  the  plaintiff  under  the 
first  contract  agreed  to  furnish  and  load  f. 
o.  bi  on  the  cars  of  the  defendant  at  Mar- 
rlottsvllle,  Sykesvllle,  and  Woodstock  sta- 
tions, Maryland,  certain  piling,  caUed  in  the 
evidence  "mixed"  Idling,  because  It  was  spo- 
ken of  in  the  contract  a»  red,  black,  scarlet 
pin,  shingle,  or  laurel  oak  piling.  Under  the 
second  contract  he  further  agreed  to  furnish 
and  load  f.  o.  b.  on  the  cars  of  the  defend- 
ant at  the  same  stations  40  white  oak  pilings. 
The  mixed  piling  was  to  be  shipped  to  Greeh 
Spring,  W.  Va.,  and  the  white  oak  to  Ben- 
wood,  W.  Vk.  Both  lots  of  piling  were  to  be 
peeled,  and  subject  to  Inspection  at  point  of 
loading.  The  contracts  appear  In  the  record 
and  are  definite  as  to  the  quantity,  size, 
price,  and  were  to  conform  to  the  spedflca- 
tions  of  the  appellant  company.  Under  the 
first  contract  (No.  2061)  the  shipment  was 
to  be  made  within  60  to  90  days,  and  under 
tbe  second  (No.  2054) — that  relating  to  the 
white  oak  piling — tbe  shipment  was  to  be 
made  complete  in  30  days.  Tbe  appellant 
reserved  the  option  to  cancel  the  contracts  If 
they  were  not  coinpUed  with  within  the  time 
specified.  This  option,  however,  was  never 
exercised.  It  is  important  here  to  note  that 
the  piling  was  not  required  to  be  shipped  at 
one  time.  One  provision  of  the  Instmc- 
tl<ms  was  as  follows: 

"Do  not  wait  antO  entire  order  is  completed 
before  rendering  invoioes,  bat  render  biU  prompt- 
ly for  each  carload  forwarded." 


This  Instruction  constituted  a  part  oi  tba 
contract 

The  contracts  were  not  fully  completed  by 
tbe  plaintiff.  None  of  tbe  piling  was  loaded 
upon  the  defendant's  cars.  Forty-four  pieces 
of  the  mixed  piling  were  Inspected  by  the 
defendant,  but  none  of  the  white  oak  piling 
was  Inspected.  .  These  poles  were  hauled 
and  placed  by  the  plaintiff  in  the  switchyard 
of  the  defendant  at  MarrlottsvlUe,  one  of 
the  stations  named  in  the  contracts.  He  testi- 
fied that  the  mixed  poles  which  he  had  depos- 
ited there  were  ready  for  delivery  to  the  de- 
fendant on  May  10th,  and  that  he  then  call- 
ed up  B.  L.  Lynn,  "the  defendant's  lumber 
agent  at  Baltimore,  and  I  told  him  on  the 
10th  or  11th  of  May,  1917,  to  send  up  an  in- 
spector. James  A  Oower,  one  of  defend- 
ant's inspectors  was  sent  up,  and  made  his 
inspection  of  the  'mixed'  poles  on  28th  of 
May,  1917.  He  Inspected  and  stamped  44  of 
the  'mixed'  poles.  Four  'mixed'  poles  were 
not  stamped  that  day  because  John  WSeten- 
kamp  had  taken  these  four  poles  off  my  pile, 
and  they  were  not  there  when  the  in^?ector 
was,  but  Weetenkamp  brought  four  poles 
back  and  put  them  on  my  pile  the  next  day. 
The  other  order  (No.  2054)  was  for  40  'white 
oak'  poles.  I  had  86  'white  oak'  poles  in 
MarriottsviUe  yard;  some  of  them  were  too 
small  for  the  Baltimore  &  Ohio  Railroad. 
Some  were  put  there  in  April  and  before  the 
9th  of  May,  1917.  I  had  40  'white  oak'  poles ' 
there  conforming  to  B.  &  O.  specifications 
because  I  measured  them.  I  am  familiar 
with  the  requirements  of  its  specifications. 
After  I  had  picked  these  40  out  and  had 
measured  them  I  notified  Mr.  Lynn,  the  de- 
fendant's lumber  agent  at  Baltimore,  some- 
where between  the  10th  and  12th  of  May, 
1917,  that  the  poles  were  there,  and  they 
could  take  out  what  they  wanted,  and  the 
balance  I  would  use  for  something  else.  The 
inspector,  J.  A.  Gower,  came  up  on  May  28th 
and  inspected  the  'mixed'  poles,  but  did  not 
have  time  to  Inspect  the  40  'white  oak' 
poles.  Mr.  Gower  then  told  me  to  order  in 
cars  for  the  'mixed'  and  'white  oak'  poles, 
and  as  soon  as  cars  were  placed  there  he 
would  come  oat  and  take  up  these  white  oak 
poles,  and  stamp  them  as  they  were  put  on." 
The  plaintiff  further  testified  that  on  the 
evening  of  the  day  the  inspection  was  made 
he  ordered  two  flat  cars  for  all  tbe  poles  to 
be  sent  up  Immediately;  that  he  called  up 
the  agent  every  day  to  know  if  the  cars  had 
come,  and  that  he  was  ready  to  load  the 
poles  whenever  the  cars  came ;  that  he  had 
asked  for  the  inspector  about  the  10th  of 
May,  and  when  the  inspector  came  he  said 
the  delay  had  been  caused  by  his  being  so 
busy  at  Locust  Point  No  further  inspec- 
tion was  made^  and  no  cars  were  sent  al- 
thon^  they  were  ordered  every  day  from  the 
29tb  of  May  to  the  6th  of  June,  on  which 
day  an  unusually  heavy  rainstorm  occurred, 
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and  the  poles  were  washed  into  the  Patapsco 
river,  causing  the  loss,  as  stated  In  the  ap- 
pellant's brief,  "of  the  poles  and  property 
collected  there  for  sale  and  delivery  to  the 
Baltimore  &  Ohio  Railroad  Company."  The 
plaintiff  testified  that  "at  the  time  they  were 
washed  away  the  'mixed*  and  "white  oak' 
I)oles  were  peeled,  and  were  In  accordance 
with  the  specifications  of  the  orders." 

[1]  It  was  the  duty  of  the  defendant  un- 
der the  contracts  to  make  the  Inspection  and 
furnish  the  cars  In  a  reasonable  time  after 
they  were  notified  to  do  so  by  the  plaintiff, 
and  with  respect  to  the  white  oak  poles  It 
certainly  cannot  be  denied  that  the  plaintiff 
was  ready  to  complete  his  contract,  and  If 
he  was  prevented  from  performing  his  con- 
tracts for  either  class  of  poles  by  reason  of 
the  unreasonable  delay  in  Inspection  and  the 
furnishing  of  the  cars  he  would  be  entitled 
to  recover  in  some  form  of  action.  It  is 
provided  by  article  88,  {  48(b)  of  the  Code 
that: 

"Where  delivery  has  been  delayed  through  the 
fault  of  either  buyer  or  seller,  the  goods  are  at 
the  risk  of  the  party  in  fault  as  regards  any 
loss  which  might  not  have  occurred  but  for  such 
fault" 

There  is  evidence  in  the  case  from  which 
the  Jury  could  have  reasonably  found  that 
the  defendant  did  not,  within  a  reasonable 
,tlme,  make  the  inspection  and  furnish  the 
cars,  and  that  the  loss  to  the  plaintifl  would 
not  have  occurred  but  for  such  failure  of 
duty. 

[2]  There  was  one  exception  taken  to  a 
ruling  of  the  court,  permitting  the  plaintiff 
to  show  the  usual  time  required  by  the  de- 
fendant to  deliver  cars  at  Marriottsville  aft- 
er they  had  been  ordered.  This  evidence 
was  admissible  as  tending,  in  connection 
with  other  facts  and  (drcumstances,  to  fix 
responsibility  upon  the  defendant  under  the 
provision  of  the  Code  above  quoted.  The 
facts  set  out  are  all  that  need  be  stated  to 
enable  us  to  dispose  of  the  legal  questions 
presented  by  the  record. 

At  the  conclusion  of  the  whole  case,  the 
plaintiff  offered  three  prayers.  The  first  and 
second  were  refused  and  the  tliird  was  grant- 
ed. The  defendant  offered  three  prayers, 
which  the  court  refused.  The  defendant  filed 
special  exceptions  to  the  plaintiff's  third 
prayer,  and  these  were  overruled.  The  de- 
fendant excepted  to  the  overruling  of  its 
exceptions,  to  the  refusal  of  its  first,  sec- 
ond, and  third  prayer,  and  to  the  granting 
of  the  plaintiff's  third  prayer.  These  rulings 
constitute  the  second  and  third  exceptions. 

[8]  We  will  first  consider  the  defendant's 
three  prayers.  Its  first  prayer  asked  the 
court  to  direct  a  verdict  for  the  defendant 
upon  the  ground  tliat  there  could  be  no  recov- 
ery under  the  pleadings.  It  is  contended  in 
support  of  this  prayer  that  Inasmuch  as 
there  is  an  existing  special  contract  between 


the  parties  whicb  the  plaintiff  has  not  per- 
formed, there  can  be  no  recovery  upon  the 
common  counts.  The  evidence,  as  we  have 
stated,  tends  to  show  that  the  plaintiff  was 
prevented  from  performing  his  contracts  by 
the  fault  or  failure  of  duty  of  the  defend- 
ant In  the  respects  indicated.  It  is  said  in 
1  Poe  on  Pleading  &  Practice,  S  102,  that  so 
long  as  there  is  a  special  agreement  not  vio- 
lated by  the  defendant,  or  rescinded,  or 
abandoned  by  consent  of  the  parties  after  a 
partial  performance  by  the  plaintiff,  and  he 
seeks  to  recover  for  sudi  partial  jjerformance, 
the  recovery  must  be  had,  if  at  all,  exclusive- 
ly upon  the  special  contract.  But  where  per- 
formance has  been  prevented  by  the  act  of 
the  defendant.  It  is  well  settled  that  the 
plaintiff  may  recover  for  part  performance 
under  the  common  counts.  Ttiis  was  dis- 
tinctly held  in  Bull  v.  Schuberth,  2  Md.  57, 
Denmead  v.  Cobum,  15  Md.  20,  and  In  Afeyer 
V.  Frenkil,  113  Md.  36,  77  Atl.  389.  In  the 
case  last  dted  we  said: 

"Where  a  special  contract  has  been  put  an 
end  to  by  the  defendant,  or  its  performance  pre- 
vented by  his  act,  the  plaintiff  may  recover 
under  the  conunon^  counts  whatever  may  be 
due  for  so  much  of  his  contract  as  has  been 
performed;  but  where  there  is  a  subsisting  spe- 
cial contract  which  has  not  l)e€n  performed 
by  the  plaintiff,  or  where  its  performance  lias 
not  been  waived,  or  prevented  by  the  defend- 
ant, the  plaintiff  cannot  recover  on  the  common 
counts  In  assumpsit  for  its  part  performance. 
Bull  V.  Schuberth,  2  Md.  38;  Rodemer  v.  Hasle- 
hurst,  9  GiU,  215 ;  Watking  v.  Hodges.  6  H.  & 
J.  37;  Gill  V.  Vogler,  52  Md.  663;  Fairfax 
Forest  Co.  v.  Chambers,  75  Md.  606  (23  Atl. 
1024]." 

Tb6  second  prayer  asked  the  court  to  In- 
struct the  jat7  that  under  the  ideadings 
there  conld  be  no  recovery  for  any  of  the 
mixed  pUlngs,  and  by  the  third  prayer  the 
court  was  asked  to  tell  the  Jury  that  there 
could  be  no  recovery  under  the  pleadings  for 
any  of  the  white  oak  pilings.  What  we  have 
said  as  to  the  first  prayer  applied  as  well  to 
the  second  and  third  prayers,  and  up<xi  the 
facts  appearing  In  the  record  we  are  of 
opinion  that  the  rulings  on  the  defendant's 
prayers  were  correct 

[4,  E]  The  granted  prayer  of  the  ^intiff 
Is  here  transcribed: 

"That  if  the  jury  shall  find  that  on  or  about 
the  3d  day  of  April,  1917,  the  defendant  gave 
the  plaintiff  the  order  No.  2064  for  40  pieces 
of  white  oak  piling  or  peeled  poles,  that  the 
plaintiff  delivered  to  the  defendant  at  Marriotts- 
vllle  40  white  oak  piles  or  poles  in  accord  with 
the  defendant's  directions  and  specifications,  and 
requested  the  defendant  to  inspect  said  poles 
and  accept  IJiem;  and  shall  further  find  that 
the  defendant  did  not  inspect  and  accept  said 
piles,  or  poles,  but  neglected  to  so  do  for  an  un- 
reasonable length  of  time;  and  shall  further 
find  that  said  poles  in  consequence  thereof  were 
afterwards  washed  away  by  flood,  and  lost — then 
the  verdict  of  the  jury  shall  be  for  tlie  plain- 


Digitized  by 


Google 


Md.) 


FARMBB  ▼.  QUINN'S  TSUST  B8TATE 


763 


tiff  and  it  dkall  asaem  Ua  damages  at  tbe  priee  I 
for  said  poles  fixed  in  said  order." 

There  was  a  special  exception  to  this 
prayer,  and  one  of  the  grounds  of  exception 
was  that  there  was  no  legally  suflSclent  evi- 
dence in  the  case  that  the  plaintiff  delivered 
to  tbe  defendant  at  Marriottsvllle  40  white 
oak  poles.  Under  the  contract  there  was  no 
delivery  of  either  mixed  or  white  oak  poles, 
and  the  theory  upon  which  recovery  was 
sought,  as  will  appear  from  what  we  have 
said,  was  wrong.  The  recovery  should  have 
been  limited  to  the  value  of  the  poles,  which 
corresponded  with  the  specifications  of  the 
orders,  and  which  were  delivered  at  tbe  sta- 
tion ready  for  loading  on  defendant's  cars, 
less  tbe  costs  of  loading  tbem  on  tbe  cars, 
and  the  prices  fixed  by  the  contracts  would 
be  admissible  In  determining  their  value. 
It  Is  well  to  say  that  In  the  bill  of  particulars 
tbe  last  three  poles  mentioned  therein  do 
not  appear  to  have  been  called  for  in  either 
contract,  and  therefore  it  is  difficult  to  see 
how  a  recovery  can  be  had  for  them. 

[6]  These  were  not  mercantile  contracts, 
and  time  was  not  made  by  the  parties  of 
the  essence  of  tbe  contract,  and  tbelr  terms 
and  tbe  conduct  of  tbe  parties  do  not,  under 
the  rules  stated  in  Scarlett  v.  Stein,  40  Md. 
625,  Indicate  that  it  was  tbe  Intention  of 
the  parties  to  matce  the  time  of  delivery  the 
essence  of  the  contracts.  For  error  commit- 
ted In  granting  tbe  plaintiff's  third  prayer, 
the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  new 
trial  awarded. 


FARMBB  et  aL  T.  QUINN'S  TEUST  BS- 
TATB.    (No.  70.) 

(Court  of  Appeals  of  Uaryland.    Jan.  16, 
1919.) 

1.  WHXS     «=»487(1)— iNTBHTlOIf  —  BXTBINSIO 

EvinxiTCE. 
E)xtrinsic  evidence  is  not  admissible  to  show 
testator's  intention  was  dUferent  from  tliat  dis- 
posed by  his  wiU. 

2.  WrtXS    «=3487(1)— INTENTIOW  — IBXTBIWSIC 

Stidenob. 
The  rule  exdnding  extrinaie  evidence  as  to 
a  testator*!  intention  contrary  to  what  his  will 
discloses  does  not  prevent  its  admission  to  deter- 
mine tbe  object  of  testator's  bounty,  the  sub- 
ject of  disposititHi,  or  tbe  pltysical  quantity  of 
interest  intended  to  be  given. 

S.  WHXS  «s>30e(l)— liBOAOT— ABBA.IIOKIfniT 
BETWXKIT  BXXCCTOB  Altn  litQATOt  —  SCT- 
TIN6   AsinE. 

Arrangonent  between  executor  and  legatee, 
whereby  latter  accepted  testator's  store  stock 
of  whislcy,  worth  less  than  testator  bad  specified 
in  his  will,  at  the  actual  value  thereof,  being 
charged  amount  which  will  specified  be  should 


be  charged,  the  difference  between  such  amount 
and  the  value  of  the  stock  to  be  charged  against 
his  ultimate  distributive  share  in  the  estate, 
held  proper,  and  not  to  be  disturbed,  particular- 
ly after  30  years  and  tbe  death  both  of  the  lega- 
tee and  executor. 

4.  BvinENCK  «=»676  —  Testimont  of  De- 
ceased Witness— Trustee. 
Testimony  given  pursuant  to  court's  order, 
by  trustee  representing  all  interests  in  trust,  to 
report  and  explain  facts  relating  to  origin,  as- 
sets, and  investment  of  estate,  held  admissible 
on  petition  by  successor  trustee  and  another  for 
final  distribution  of  estate,  not  being  in  op- 
position to  rule  limiting  use  of  testimony  of  de- 
ceased witness. 

6.  Teitsts  iS=»282— Sale  fob  DisTBrBuxiox— 

— FAILlr^  TO  AOBEX  on  VALtTB  OF  PBOPEB- 
TIES. 

Where,  in  order  to  ascertain  amount  of 
share  of  estate,  on  final  distributioc,  to  wliich 
respondents  were  entitled,  it  was  necessary  for 
them  and  petitioners  to  agree  on  a  valuation  of 
the  properties  which  petitioners  would  take  as 
a  part  of  their  share,  but  no  agreement  was 
reached,  the  cotirt  had  no  alternative  but  to  di- 
rect the  properties  to  be '  sold  and  proceeds 
distributed  under  the  trust 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more  City;   James  M.  Ambler,  Judge. 
"To  be  (^dally  reported." 

Petition  for  final  distribution  of  tbe  es- 
tate of  Patrick  M.  Qnlnn,  deceased,  by  Mary 
A.  Farmer,  trustee  and  Individually,  and 
Margaret  M.  Farmer.  From  tbe  decree,  j^etl- 
tloners  appeaL    Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BEI8COB, 
BURKE,  THOMAS,  FATTISON,  URNER, 
STOCKBRIDOE,  and  CONSTABI/B,  JJ. 

Isaac  Lobe  Straus,  of  Baltimore  (Stephen 
J.  McDonougb,  of  Baltimore,  on  the  brief), 
for  appellants. 

S.  S.  Field,  of  Baltimore,  for  appellees. 

URNER,  J.  The  wUl  of  Patrick  M.  Quinn, 
of  Baltimore  city,  who  died  February  9,  1886, 
contained  the  following  provision: 

"It  is  my  wish  that  my  nephew,  James  F. 
Farmer,  shall  conduct  tbe  business  lately  car- 
ried on  by  me,  after  I  shall  have  gone,  in  the 
same  way  as  I  carried  it  on ;  and  to  that  end 
I  hereby  give  and  l>equeath  unto  him  all  of  the 
merchandise  now  on  band  in  my  store  at  the 
comer  of  Hillen  and  High  streets,  with  the 
furniture  and  office  effects  therein,  the  same  to 
be  debited  and  charged  to  bim  however  at  the 
present  invoice  price  of  eight  thousand  six 
hundred  and  seventy-six  dollars,  of  which 
amount  he  shall  pay  to  my  executor  hereinafter 
named  twenty-six  hundred  and  seventy-six  dol- 
laiB,  with  Interest  at  the  rate  of  four  per 
centum  per  annum,  in  such  time,  or  on  such 
credit  as  lie,  my  executor,  may  see  proper  to 
indulge  him;  it  being  my  wish  that  though  lie 
shall  pay  this  last  mentioned  amount  he  shall 
not  be  pressed  or  embarrassed  in  doing  so ;   and 
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the  balance  of  six  thonaand  dollars  with  inter- 
est at  the  same  rate  ot  interest  shall  be  deduct- 
ed from  the  share  of  my  estate  in  the  final  dis- 
tribution  thereof  as  herein  provided  for." 

The  residuary  estate  of  tbe  testator  was 
devised  and  bequeathed  in  trust  for  his  three 
sisters  for  life,  and,  after  the  death  of  the 
last  survivor,  then  to  the  six  children  of  a 
deceased  sister,  including  the  nephew,  James 
F.  Farmer,  to  whom  had  been  bequeathed  the 
merchandise  and  store  Elects  mentioned  in 
the  clause  we  have  quoted.  Another  nephew, 
Patrick  J.  Farmer,  was  named  in  the  will  as 
executor  and  as  trustee  of  the  residuary  es- 
tate under  the  limitations  stated. 

On  June  10,  1882,  the  trustee  filed  a  bill 
in  the  circuit  court  of  Baltimore  city  for  the 
purpose  of  having  the  court  assume  Juris- 
diction over  the  trust.  With  the  will  were 
exhibited  three  accounts  of  the  plaintiff,  as 
executor  of  the  will,  showing  the  adminis- 
tration of  the  testator's  estate  in  the  orphans' 
court  of  Baltimore  city.  The  last  of  these 
accounts  was  filed  and  approved  in  that  court 
on  April  18,  1890.  It  ascertained  the  total 
personal  estate  which  passed  to  the  account- 
ant as  trustee  under  the  will  to  amount  in 
cash  and  leasehold  properties  to  $67,434.06. 
In  his  bill  of  complaint  the  trustee  reported 
the  investments  he  had  made  of  the  trust 
funds,  and  his  administration  of  the  estate 
generally,  during  the  preceding  period.  The 
circuit  court,  in  its  order  assuming  jurisdic- 
tion, referred  the  case  to  the  auditor  to  state 
an  account,  and  granted  leave  to  the  trustee 
to  offer  testimony  before  the  auditor  to  prove 
the  averments  of  the  bill.  In  pursuance  of 
this  order  the  trustee  himself  testified  as  to 
his  administration  of  the  trust  Referring 
in  his  testimony  to  an  allegation  in  the  bill 
of  complaint  that,  in  addition  to  the  amount 
stated  in  the  administration  account,  he  had 
received  $2,505.24  from  the- administratrix  of 
the  estate  of  James  F.  Farmer,  who  died  in 
1888,  on  account  of  the  money  owing  by  him 
for  the  stock  of  merchandise  bequeathed  to 
him  by  the  will,  the  witness  explained  ks 
follows: 

"By  my  nncle's  will,  bis  merchandise,  stock 
of  goods  and  chattels  in  his  business  at  the  time 
of  his  death  were  given  to  my  brother  James, 
he  to  be  charged  therefor  the  invoice  price  of 
$8,676,  of  which  he  was  to  pay  $2,676,  with 
interest  at  4  per  cent,,  and  the  balance  was  to 
be  deducted  from  his  share  of  my  uncle's  es- 
tate when  divided.  At  the  time  my  ancle  signed 
his  will  he  supposed  the  merchandise  'at  in- 
voice prices  amounted  to  $S,C76,  but  after  his 
death  we  found  out  he  was  mistaken,  that  the 
store  goods,  etc.,  only  amounted  to  $5,332.96. 
I  therefore  passed  them  over  to  James  at  those 
figures.  After  his  death  his  widow  paid  to  me 
on  account  of  the  $5,332.96  the  sum  of  $2,505,- 
24,  leaving  to  be  deducted  from  James'  share 
$2,827.72,  with  interest  from  the  death  of  my 
uncle  at  4  per  cent." 

The  auditor's  report,  whl<^  was  ratified 
by  the  court,  accordingly  charged  the  trustee, 


in  the  account  of  the  principal  of  the  trust 
estate,  with  $2,505.24  as  "Amount  received 
by  the  trustee  from  the  administratrix  of 
James  F.  Farmer,  being  on  account  of  money 
due  for  purchase  of  store  of  said  P.  M.  Qutnn 
by  said  J.  F.  Farmer."  In  the  first  of  thp 
executor's  administration  accounts,  approved 
April  1,  1887,  he  had  charged  himself  with 
$5,332.96,  "being  the  appraised  value  ot  the 
merchandise  and  ofllce  furniture,  etc.,  in  the 
store  of  the  deceased  at  the  time  of  his  death 
passed  over  and  delivered  by  this  accountant 
to  James  F.  Farmer,  to  whom  the  same  were 
bequeathed  by  the  deceased." 

The  adjustment  of  the  merchandise  be- 
quest as  thus  Indicated  in  the  executor's  ac- 
count, and  as  described  by  the  trustee  in  bis 
testimony  before  the  auditor,  remained  nn-  ' 
questioned  for  more  than  30  years.  Bat 
since  the  death  of  the  last  surviving  life 
beneficiary  of  the  residuary  estate,  which 
occurred  in  1917,  and  the  time  having  then 
arrived  for  distribution  of  the  estate  amaag 
the  heirs  and  personal  representatives  of  the 
six  legatees  in  remainder,  who  are  also  d^ 
ceased,  the  contention  has  been  made  that  the 
share  to  which  James  P.  Farmer  would  be 
entitled  if  living  should  be  charged  with  the 
sum  of  $8,676,  with  interest  at  4  per  cent 
from  the  date  of  the  testator's  death.  Ibis 
claim  was  preferred  in  a  petition,  for  the 
final  distribution  of  the  estate,  filed  by  tiro 
grandnleces  of  the  testator  having  substan- 
tial interests,  one  of  whom  appeared  also  in 
the  capacity  of  a  trustee  of  the  estate,  bar- 
ing been  appointed,  together  with  a  gnnd- 
nephew,  to  administer  the  trust,  after  the 
death  of  the  original  t^stee  in  1910.  The 
appointment  of  the  new  trustees  was  made 
by  the  circuit  court  No.  2  of  Baltimore  dty, 
the  jurisdiction  of  that  court  having  been  in- 
voked for  the  purpose  by  some  of  the  bene- 
ficiaries, in  Ignorance  of  the  fact  that  the 
trust  had  long  before  been  brought  under  the 
jurisdiction  of  the  circuit  court  by  the  pro- 
ceeding to  which  we  have  referred.  To  the 
petition  filed  in  the  second  proceeding  for  the 
distribution  of  the  estate,  answers  were  filed 
by  the  widow  and  children  of  James  F. 
Fanner,  one  of  the  latter  answering  also  in 
his  capacity  as  cotrustee  of  the  estate^  At  the 
hearing  of  the  case  the  record  ot  the  trust 
proceeding  in  the  circuit  court  was  admitted 
in  evidence  over  the  objection  of  the  peti- 
tioners, and  a  decree  was  eventually  passed 
by  which  it  was  determined  that,  aooonUng 
to  the  intent  of  the  testator,  his  nephew, 
James  F.  Farmer,  was  to  he  charged  for  the 
merchandise  and  store  effects  at  "the  present 
invoice  price,  as  of  the  time  when  the  will 
took  effect,"  but  that,  according  to  the  evi- 
dence, the  "present  invoice  price"  was  not 
the  amount  $8,676  mentioned  in  the  will,  bat 
was  $5,503.72,  and  of  that  amount  there  was 
paid  to  the  trust  estate  the  sum  of  $2,505.M 
by  the  widow  and  executrix  of  James  F. 
Farmer,  leaving  $2,998.48,  which  the  court 
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fonnd  was  cbargeable  against  bis  share  uii' 
der  the  will,  with  Interest  thereon  at  4  per 
cent,  from  the  time  of  the  death  of  the  tes- 
tator. The  difference  between  the  balance 
thus  ascertained  and  that  stated  by  the  orig- 
inal trustee  when  testifying  before  the  aadl- 
tor  in  the  first  proceeding  is  due  to  the  fact 
that  he  forgot  to  take  Into  consideration  an 
item  of  $170.76  which  appears  in  his  first 
account  as  executor,  and  which  is  there  said 
to  represent  an  "amount  paid  James  F. 
Farmer,  being  the  proceeds  of  sale  of  certain 
goods  in  the  store  at  the  time  of  the  death  of 
the  testator,  but  sold  and  delivered  before 
the  appraisement." 

On  this  appeal  by  the  petitioners  from  the 
decree  Just  referred  to  the  principal  question 
Is  whether  the  court  properly  admitted  the 
record  of  the  first  trust  proceeding,  particu- 
larly the  administration  accounts  therein 
exhibited  and  the  testimony  of  the  trustee 
before  the  auditor,  and  rightfully  declined, 
in  view  of  the  facts  thereby  disclosed,  to 
charge  the  share  of  James  F.  Farmer  in  the 
residuary  estate  with  a  greator  Invoice  value 
of  merchandise  bequeathed  than  that  which 
he  actually  received. 

[1]  It  has  been  earnestly  argued  on  behalf 
of  the  appellants  that  the  record  evidence 
showing  the  real  invoice  value  of  the  mer- 
chandise In  question  should  have  been  ex- 
cluded t)ecause  it  was  offered  for  the  purpose 
of  giving  to  the  will  an  application  contrary 
to  its  plain  Intent.  The  gmeral  and  familiar 
rule  is  invoked  that  extrinsic  evidence  is  not 
admissible  to  show  that  a  testator's  intention 
was  different  from  that  which  his  will  dis- 
closes. It  is  contended  further  that,  apart 
from  the  objection  Just  noted,  the  testimony 
of  the  trustee  before  the  auditor  in  the  origi- 
nal trust  proceeding  was  not  competent  proof 
in  the  present  case,  because  It  was  taken  ex 
parte,  without  opportunity  for  cross-exami- 
nation, and  does  not  come  within  the  rule 
admitting  the  testimony  of  a  deceased  wit- 
ness when  offered  in  a  subsequent  trial  be- 
tween the  same  parties. 

[I,  3]  The  principles  upon  which  the  appel- 
lants rely  are  well  established,  but  there  Is 
difficulty  in  applying  them  to  the  case  now 
presented.  The  rule  excluding  extrinsic  evi- 
dence as  to  a  testator's  intention  does  not 
prevent  the  admission  of  such  evidence  "for 
the  purpose  of  determining  the  object  of  a 
testator's  bounty,  or  the  subject  of  disposi- 
tion, or  the  quantity  of  interest  Intended  to 
be  given  by  his  will."  Walston  v.  White,  5 
Md.  305;  Shipley  v.  Mercantile  Trust  Co., 
102  Md.  659,  62  Atl.  814.  No  attempt  is  made 
In  this  case  to  prove  that  the  testator's  in- 
tention la  regard  to  the  bequest  under  in- 
quiry was  other  than  that  which  his  will  has 
expressed.  It  is  Clearly  apparent  from  the 
will,  and  it  Is  not  sought  to  be  questioned  in 
the  proof,  that  he  intended  his  nephew  to 
have  the  merchandise  at  Its  "present  invoice 
price,"  and  that  he  understood  and  believed 


Its  value,  according  to  that  standard  to  be 
$8,676.  The  sole  purpose  and  effect  of  the 
record  evidence  In  the  case  was  to  show  that 
the  stock  in  trade  was  of  less  value,  becau^ 
less  in  quantity,  than  the  testator  bad  es- 
timated. He  was  a  wholesale  liquor  dealer, 
and  the  merchandise  he  bequeathed  to  his 
nephew  was  a  stock  of  whisky.  Its  invoice 
price  being  fixed  by  the  will  as  the  measure 
of  its  valuation,  there  was  a  ready  and  ac- 
curate means  of  ascertaining  whether  the 
testator's  Intention  that  the  legatee  should 
receive  a  quantity  of  the  merchandise  of  the 
value  of  $8,676  at  the  designated  price  could 
be  gratified.  The  clear  effect  of  the  trustee's 
testimony  was  to  prove  that  the  stock  of 
whisky  received  by  the  legatee  was  only 
sufildent  in  quantity  to  amount  to  $S,332.96 
at  the  Invoice  prices.  It  was  with  distinct 
reference  to  such  prices  that  he  testified  to 
the  value  of  the  stock  and  effects  actually 
in  the  store  at  the  time  when  the  bequest 
became  effective.  While  the  executor's  first 
account  states  the  sum  of  $5^32.96  to  be  the 
"appraised  value"  of  the  merchandise  and 
office  furniture,  it  may  be  regarded  as  reason- 
ably certain,  in  view  of  the  explicit  reference 
in  the  will  to  the  invoice  price  as  the  basis 
of  value,  that  the  goods  were  in  fact  ap- 
praised on  that  basis  for  the  purposes  of  the 
administration.  The  will  was  executed  only 
a  few  hours  before  the  testator  died.  The 
testimony  does  not  show  for  how  long  a  pe- 
riod before  bis  death  he  had  been  ill.  It 
does  not  appear  how  or  when  the  testator 
obtained  the  estimate,  which  he  used  in  his 
win  of  the  "present  invoice  price"  of  the 
merchandise  in  his  store.  But  it  Is  affirma- 
tively proven  that  the  property  to  which  the 
bequest  was  Intended  to  apply  was  in  fact 
insufficient  to  meet  the  measure  of  value 
which  it  prescribed.  In  other  words,  it  was 
found  that  the  testator's  intention  to  be- 
queath to  his  nephew  a  designated  stock  In 
trade  of  a  certain  value  according  to  a  spec- 
ified price  standard  could  not  be  fully  effec- 
tuated. The  practical  question  which  this 
development  presented  to  the  executor  and 
to  the  legatee  was  adjusted  upon  a  basis  that 
appears  to  have  been  entirely  reasonable. 
The  legatee  accepted  the  bequest  to  the  extent 
to  which  it  could  be  delivered,  and  was 
charged  for  the  part  he  actually  received  at 
the  rate  of  valuation  fixed  by  the  wUl.  As 
the  executor  was  also  one  of  the  residuary 
legatees,  and  had  thus  a  personal  Interest 
adverse  to  that  of  the  nephew  to  whom  the 
store  goods  were  bequeathed,  there  can  be  no 
reason  to  doubt  that  in  the  adjustment  of 
this  bequest,  in  the  manner  described,  the 
general  interests  of  the  estate  were  properly 
guarded.  If  it  bad  been  demanded  of  the 
legatee  that  he  take  the  deficient  stock  in 
trade  and  be  charged  therefor  the  full 
amount  estimated  in  the  will,  it  is  probable 
that  the  bequest  as  a  whole  would  have  been 
declined.     It  is  hardly  to  be  supposed  that 


Digitized  by 


Google 


766 


105  ATLA-VmC  RBPOBTEB 


Old. 


be  would  have  been  willing  to  be  charged  for 
the  goods  upwards  of  $3,000  more  than  they 
were  worth,  and  could  be  bought  for,  at  the 
"present  invoice  price"  of  such  merchandise, 
In  the  open  market.  At  all  events,  the  ques- 
tion was  settled  by  the  executor  and  the  lega- 
tee more  than  SO  years  ago,  in  the  way  we 
have  mentioned,  and  the  practicfll  fairness 
of  their  settlement  Is  not  open  to  dispute. 
It  did  not  disregard,  but  sought  to  gratify, 
the  intention  of  the  testator  so  far  as  It  was 
capable  of  being  fulfilled  in  the  case  of  the 
bequest  under  consideration.  It  remained 
unchallenged,  by  any  one  Interested  in  the  es- 
tate, from  1887  to  1917,  although  it  was  dis- 
closed by  the  records  of  the  administration 
of  the  estate  by  the  executor  and  trustee, 
and  we'  see  no  Just  reason  why  it  should  now 
be  disturbed.  On  the  contrary,  in  our  view 
of  the  case,  it  would  be  plainly  unjust,  at 
this  remote  period  after  the  settlement,  and 
long  after  the  death  of  the  legatee  and  the 
executor-trustee,  by  whom  it  was  effected,  to 
charge  the  legatee's  share  of  the  estate,  now 
distributable  to  his  widow  and  children,  with 
a  burden  largely  In  excess  of  that  which  he 
was  required  or  agreed  to  assume.  No  prin- 
ciple applied  in  any  of  the  numerous  cases 
cited  by  the  appellants  as  appropriate  to  the 
facts  therein  considered,  prevents  our  adop- 
tion of  the  view  we  have  Just  indicated  as 
founded  upon  the  special  facts  and  evident 
equities  of  the  present  case. 

[4]  In  regard  to  the  contention  that  the  ad- 
mission of  the  testimony  of  the  original  trus- 
tee before  the  auditor  in  the  trust  proceed- 
ing was  in  opposition  to  the  rule  limiting  the 
use  of  the  testimony  of  deceased  witnesses, 
it  is  to  be  observed  that  this  evidence  con- 
stitutes a  part  of  the  record  of  a  Judicial 
proceeding  for  the  administration  of  the 
very  trust  under  which  the  question  in  con- 
troversy has  arisen  and  upon  which  the 
rights  of  all  the  parties  depend.  The  testi- 
mony now  objected  to  was  given  In  pursuance 
of  a  court's  order,  by  a  trustee  representing 
all  interests  in  the  trust,  for  the  purpose  of 
reporting  and  explaining  certain  facta  re- 
lating to  the  origin,  assets,  and  investment 
of  the  estate.  The  use  of  such  a  record  to  aid 
in  the  determination  of  such  a  question  as 
the  one  we  have  discussed  is  not  forbidden 
by  the  rule  of  evidence  which  the  appellants 
have  Invoked. 

[6]  The  decree  appealed  from  provided  for 
a  sale  of  the  real  and  leasehold  properties  be- 
longing to  the  trust  for  the  purposes  of  dis- 
tribution. These  properties  could  not  be 
divided  in  kind  among  the  parties  entitled. 
The  appellants  proposed  that  the  shares  of 
the  appellees  be  paid  out  of  the  ample  cash 
assets  of  the  estate,  and  that  a  sale  of  the 
real  and  leasehold  properties  should  be  thus 
avoided.  But  in  order  to  ascertain  the 
amount  of  the  shares  to  which  the  appellees 


were  entitled,  it  wu  necessary  for  die  par- 
ties to  agree  upon  a  valuation  of  the  prop- 
erties which  the  appellants  would  take  as 
a  part  of  their  shares.  No  agreement,  how- 
ever was  reached  upon  that  point,  altbout^ 
such  an  adjustment  was  urged  by  the  court 
as  the  means  of  obviating  the  cost  and  delay 
incident  to  a  sale.  There  was  consequently 
no  alternative  but  to  direct  the  properties  to 
be  sold  and  the  proceeds  distributed  under 
the  terms  of  the  trust. 

Decree  affirmed;    the  coats  to  be  paid  out 
of  the  trust  funds.' 


RICHARDSON  et  aL  v. 
(No.  66.) 


MALTHAN. 


(Oonrt  of  Appeals  of  Maryland.    Jan.  iS,  1919.) 

1.  AssiaNMSHTS  FOB  Benzfti  OF  Ckeditobs 
e=>239  —  Auction  Salb  bt  Cokuittee  — 
Pttkceasgb  as  Pabtt  to  Pboceedino  to 
Pebpect  Titus. 

Purchaser  of  realty  at  public  auction,  sale 
not  having  been  consummated  on  account  of  in- 
ability to  transfer  good  title,  heid  not  a  neces- 
sary party  to  subsequent  proceedings  by  credi- 
tors' committee,  to  whom  debtor  had  assigned 
certain  assets,  which  had  conducted  sale  to 
perfect  title  in  son  of  original  owner,  that  he 
might  transfer  good  title  to  property  to  corpo- 
ration to  be  organized  to  build  on  property. 

2.  AssiaRHXHTS  TOB  BBmRT  ov  Cbeditobs 

^9239  —  CBEDrrOBS'  COMHITISB  —  AOBIE- 

UBRT— Lack  or  Corbkht. 
Agreement  between  attorney  for  purchaser 
of  realty  at  public  auction  sale  by  a  creditors' 
committee,  the  attorney  for  a  garage  companr 
to  be  organized,  and  the  son  of  the  original  own- 
er, who  desired  to  obtain  the  purchaser's  inter- 
est for  transfer  to  the  company,  could  not  affect 
the  creditors'  committee  without  their  consent 

8.  AssiaNMXHTa  roB  Bxhiefit  of  OiiEDrroBS 

^=>279^lN8TBUCTIONB    —    RlOHTS   OF    PCB- 
CHASKB. 

In  action  by  -purchaser  at  public  auction  to 
recover  from  creditors'  committee  to  whom 
debtor  had  assigned  certain  assets  amount  of 
deposit,  sale  not  having  been  consummated  on 
account  of  inability  to  transfer  good  title,  in- 
struction that  purchaser  was  entitled  to  be 
made  party  to  suit  to  perfect  title  in  son  of 
original  owner,  that  he  mi^t  tranafer  to  com- 
pany, held  erroneous,  as  calculated  to  mislead 
jury  and  prejudice  defendants. 

4.  Appeal  and  Bbbob  *a»1064(l)— Preju- 
DiciAL  Ebbob— Instbuction. 
In  action  by  purchaser  at  public  auction  to 
recover  from  creditors"  committee  to  whom 
debtor  had  assigned  certain  assets  amoont  of 
deposit,  sale  not  having  been  consummated  oa 
account  of  Inability  to  tranafer  good  title,  in- 
struction that  purchaser  could  not  b«  held  if 
parties  who  sold  arbitrarily  left  him  out  of  t 
transaction  to  perfect  title  in  son  of  original 
owner,   and  sold  property  to  son   without  lii> 
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consent,  etc.,  held  Injurious  to  defendants,  die 
committee. 

5.  AssioRUKms  roB  Benetit  or  Cbeditobs 
^=>247— Sajle  at  AxrcnoN— Aoseeiiznt  as 
TO  Deposit. 
When  creditors'  committee  to  whom  debt- 
or had  assigned  certain  assets  sold  realty  to 
garage  company,  they  could  not  conyey  it  to 
successful  bidder  at  their  prior  public  sale  at 
auction  who  had  made  a  deposit,  but  if  sndi 
bidder  for  a  consideraiion  agreed  with  com- 
mittee that  his  deposit  should  be  applied  to 
price  to  be  paid  by  garage  company,  he  cannot 
recover  deposit  from  committee,  though  If  his 
agreement  was  merely  with  a  promoter  of  the 
company,  and  the  committee  were  not  parties, 
his  right  to  recover  the  deposit  was  unaffected. 

Appeal  from  Superior  Court  ot  Baltimore 
City;    Cbas.  W.  Henisler,  Judge. 

Action  by  August  Malthan  against  John 
Holt  Richardson  and  others.  From  Judg 
ment  for  plaintiff,  defendants  appeal.  Re- 
rersed,  and  new  trial  awarded. 

Argued  before  BOYD,  0.  J.,  and  BBISCOB, 
THOMAS,  PATTISON,  UBJfHB,  STOCK- 
BRIDGB,  and  CONSTABLS},  JJ. 

George  Washington  Williams,  of  Baltimore 
(John  Holt  BlchardsoD,  of  Baltimore,  on  the 
brief),  for  appellants. 

Julius  H.  Wyman,  of  Baltimore  (James  T. 
O'Neill,  of  Baltimore,  on  the  brief),  for  ap- 
pellee. 

BOTD,  a  J.  This  Is  an  appeal  from  a 
Judgment  obtained  by  the  appellee  against 
the  appellants  for  $2S0,  being  the  amount, 
with  Interest,  which  he  paid  as  a  deposit  at 
a  sale  of  real  estate  sold  at  public  auction  on 
the  6tb  day  of  June,  1916,  by  Messrs.  Johnson, 
Price,  and  Hellen,  three  of  the  appellants, 
who  described  themselves  in  the  advertise- 
ment as  "Committee."  The  money  was  paid 
to  Mr.  Richardson,  the  other  appellant,  who 
was  the  attorney  representing  them  and  still 
held  the  amounts  paid  him. 

An  agreement  had  been  entered  into  on 
the  22d  day  of  October,  1914,  between  Bugene 
D.  Springer  and  George  B.  Springer,  trading 
as  E.  D.  Springer  &  Co.,  parties  of  the  first 
part,  the  three  persons  referred  to  above  as 
"Committee,"  parties  of  the  second  part,  and 
creditors  of  B.  D.  Springer  &  Co.,  parties  of 
the  third  part  It  referred  to  a  contract  by 
Springer  &  Co.  to  erect  the  Bastern  Shore 
State  Hospital,  their  Inability  to  complete  it, 
the  agreement  of  the  parties  of  the  second 
part  to  act  as  trustees  In  completing  it,  in 
order  that  the  balance  remaining  due  might 
become  available  for  the  payment  of  the  cred- 
itors and  the  subcontractors  on  said  build- 
ing, and  to  the  fact  of  the  assignment  by 
Bugene  D.  Springer  to  the  committee  of  cer- 
tain credits  and  property,  including  that  in- 
volved In  this  controversy  which  the  com- 


mittee sold  at  public  auction  to  the  aK>ellee. 
Mr.  O'Neill,  the  attorney  for  the  appellee, 
testified  that  shortly  after  the  sale  Mr.  Rich- 
ardson showed  him  the  agreement,  and  told 
him  that  he  thought  that  It  would  Interfere 
with  an  absolute  sale,  by  reason  of  the  fact 
that  It  might  be  construed  to  be  a  trustee 
sale,  and  hence  might  be  necessary  to  proceed 
In  a  court  of  equity,  file  a  bond,  etc.,  under 
section  288  of  article  16  of  the  Code.  He  said 
that  he  did  not  know  whether  the  paper  was 
on  record,  and  thereupon  Mr.  Richardson 
stated  In  open  court  that  the  records  only 
showed  a  deed  from  Springer  and  wife  to 
Messrs.  Price,  Hellen,  and  Johnson  Individ- 
ually, and  that  the  agreement  was  not  re- 
corded. 

A  number  of  letters  were  offered  in  evi- 
dence, including  one  of  June  SO,  1916,  from 
Mr.  O'Neill  to  Mr.  Richardson,  copies  of 
which  were  sent  to  the  other  appellants.  In 
which  he  referred  to  the  sale  to  his  client, 
the  payment  of  $250  by  blm  as  a  deposit  on 
the  property,  that  his  client  expected  them  to 
give  him  a  maricetable  title,  and  unless  that 
was  done  he  would  file  a  petition  In  a  court 
of  equity  to  compel  the  spedflc  performance 
of  the  contract.  On  August  3, 1916,  be  again 
wrote  Mr.  Richardson,  asking  to  let  him 
know  what  action  he  would  take,  and  said 
his  client  "stands  ready  to  pay  cash  for  the 
property  at  any  time  you  are  prepared  to  de- 
liver us  marketable  title."  He  said  that  on 
the  next  day  Mr.  Ridiardson  told  him,  "We 
don't  believe  we  can  give  you  a  good  title,'' 
etc.  ^galn,  on  September  15,  1916,  be  wrote 
to  Mr.  Richardson  that  he  bad  ascertained 
that  nothing  had  been  done  In  connection 
with  the  sale  of  the  property,  and  "without 
any  prejudice  to  the  right  of  my  client,  I 
am  writing  to  say  that  unless  I  hear  from 
you  on  or  before  Tuesday  next,  I  am  going 
to  take  the  matter  up  with  the  court."  On 
the  next  day  Mr.  Richardson  replied:  "An- 
swering your  favor  of  September  15th  would 
say  that  a  bill  was  filed  to  sell  the  Springer 
property  nearly  a  month  ago,  and  as  soon  as 
a  decree  is  i)a8sed  the  property  will  be  sold." 
On  September  18th  Mr.  O'Neill  again  wrote 
to  Mf.  Richardson,  and  sent  a  copy  to  each 
of  the  other  three  appellants,  in  which  he  re- 
ferred to  the  purchase  and  the  deposit  by  his 
dlent  and  his  readiness  to  carry  out  his  part 
of  the  cmitract,  and  then  made  formal  de- 
mand upon  Mr.  Richardson,  as  their  attorney, 
and  upon  each  of  his  tbree  clients,  that  they 
carry  out  their  part  of  the  contract  and  give 
a  merchantable  title  to  bis  client,  stating  that 
otherwise  he  was  instructed  to  enter  a  suit 
against  the  three  constituting  the  committee 
for  breach  of  the  contract. 

Later  on  negotiations  were  begun  for  a 
transfer  of  the  property  by  the  committee  to 
George  E.  Springer,  a  son  of  the  original 
owner,  and  on  November  10,  1916,  an  agree- 
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ment  was  entered  Into  between  tbe  plaintiff 
(appellee)  and  said  Springer,  which  recited 
that  some  question  had  arisen  as  to  the  au- 
thority of  the  committee  to  sell  without  an 
order  of  the  court,  that  Springer  was  de- 
sirous of  obtaining  the  rights  and  Interests 
of  the  appellee,  as  well  as  the  committee, 
"for  the  purpose  of  transferring  a  good  and 
merchantable  title  to  the  said  property  to  a 
corporation  to  be  organized  for  the  purpose 
of  erecting  upon  the  said  property  a  garag&" 
Springer  agreed  to  save  harmless  the  appel- 
lee from  any  loss  of  the  $250  paid  as  a  for- 
feit at  tbe  auction  sale,  and  to  pay  him  in 
full  satisfaction  for  his  interests  $500  within 
60  days  from  the  date  of  the  agreement,  to- 
gether with  counsel  fees  incurred  by  the  ap- 
pellee In  the  transaction,  not  to  exceed  the 
sum  of  $50,  the  $500  to  be  paid  in  full  in  cash 
within  the  time  mentioned,  otherwise  the 
agreement  was  to  be  void.  The  appellee 
agreed  to  transfer  to  Springer,  or  his  as- 
signs, all  his  right,  title,  and  Interest  in  tbe 
property.  A  note  tor  the  $500  was  given 
when  the  agreement  was  made^  and  the  ap- 
pellee demanded  payment  of  that,  but  it  was 
never  paid.  Capt  GUI  represented  Springer, 
and  Mr.  O'Neill  testified  that  he  found  out 
through  him  that  the  transaction  between 
Springer  and  Malthan  was  off  because 
Springer  could  not  get  a  permit  to  build  a 
garage.  The  matter  dragged  along  until 
July  3,  1917,  when  Mr.  O'NelU  wrote  to  the 
committee  and  Mr.  Blcbardson,  demanding 
the  $250,  and  stating  that  unless  it  was  re- 
turned by  July  6th  he  would  enter  suit 
against  them.  On  July  5th  the  latter  re- 
plied that  they  were  ready  to  transfer  the 
property  to  the  appellee  at  any  time  on  bis 
paying  the  balance  of  the  purchase  money. 

George  E.  Springer  testified  that  he  had 
negotiations  through  Mr.  Blcbardson,  and 
that  he  was  to  take  care  of  appellee's  in- 
terests, and  was  to  pay  tbe  $250  to  the  ap- 
pellee, which  was  to  be  credited  to  their  ac- 
count on  the  purchase  price  of  the  property. 
It  appears  from  Mr.  Richardson's  testi- 
mony that  he  obtained  a  decree  for  tbe  sale 
of  the  property  in  March,  1917,  and  the  next 
day  a  sale  was  reported  to  the  Smallwood 
Garage  Company,  which  had  been  organized 
by  Mr.  Springer  to  take  the  property  over. 
Richardson  testified  that  he  filed  a  bill  to 
perfect  the  title  in  July,  1916,  at  the  in- 
stance of  Mr.  O'Neill,  and  it  was  originally 
intended  that  the  sale  was  to  be  reported  to 
the  appellee,  but  as  he  had  assigned  his 
rights  to  Springer,  who  represented  the 
Smallwood  Garage  Company,  it  was  made  to 
that  company;  that  tbe  $250  was  to  be  ap- 
plied to  the  purchase  price,  and  the  balance 
was  to  be  paid  by  the  Smallwood  Garage 
Company,  and  the  appellee  was  to  get  his 
profits  out  of  the  deal  he  made  with  Spring- 
er; that  the  Garage  Company  did  not  pay 
the  balance  of  tbe  purchase  money,  and  be- 
fore the  letters  of  July  3  and  5,  1917,  the 


court  had  ordered  a  resale  of  tbe  property  at 
the  risk  of  that  company;  that  he  did  not 
hear  a  word  of  complaint  from  September, 
1916,  until  July  3,  1917;  that  he  did  not 
make  the  appellee  a  party  to  the  proceed- 
ing because  be  did  not  think  it  necessary, 
and  he  was  proceeding,  according  to  Mr. 
O'Neill's  idea,  that  it  was  necessary  to  make 
the  Springers  parties;  that  they  consented 
to  a  decree  for  the  8{ile,  which  was  passed 
in  March,  1917. 

The  plaintiff  did  not  offer  any  prayers, 
but  tbe  defendants  offered  five,  all  of  which 
were  rejected,  and  the  court  instructed  the 
Jury  orally.  To  the  rejection  of  tbe  prayers 
and  to  giving  tbe  oral  Instruction  the  de- 
fendants excepted. 

In  tbe  view  we  take  of  the  case  It  is  not 
necessary  to  determine  whether  section  238 
of  article  16  of  tbe  Code  made  it  necessary 
for  the  committee  to  file  a  bond  before  mak- 
ing tbe  sale,  and  then  report  it  to  a  court  of 
equity.  The  evidence  is  that  the  proceedings 
to  correct  any  error  which  may  have  been 
made  by  not  complying  with  that  section  was 
with  the  full  concurrence  of  Mr.  O'NelU,  who 
was  acting  for  the  purchaser,  even  if  it  be 
conceded  that  Mr.  Blcbardson  was  in  error 
when  he  testified  that  it  was  done  at  the  in- 
stance of  Mr.  O'NeilL  At  tbe  most,  it  was 
an  error  which  could  easily  have  been  cor- 
rected, especially  if  we  are  right  in  our 
understanding  that  the  agreement  was  signed 
by  all  of  the  creditors  of  Springer  &  Co.  as 
well  as  by  them.  Tbe  record  does  not  set 
It  out  In  full,  but  states,  "WhiiA  agreement 
was  signed  and  sealed  by  all  of  the  parties 
in  interest" ;  and,  while  the  deed  to  Messrs. 
Hellen,  Price,  and  Johnson  is  not  in  the 
record.  It  is  stated  that  it  was  made  to  them 
individually,  and  the  agreement  was  not 
recorded  with  It. 

[1 , 1]  The  proceedings  to  perfect  the  title 
were  instituted  in  July,  1816,  the  month 
following  the  sale.  The  fact  that  Mr.  Mal- 
than was  not  made  a  party  to  them  cannot 
be  of  importance,  for  If  his  attorney  thought 
that  was  necessary.  It  could  readily  have 
been  done,  and  the  court  would  doubtless 
have  made  him  a  party,  if  he  had  so  request- 
ed. Those  proceedings  are  not  in  the  record, 
and  hence  we  do  not  know  just  what  they 
contain,  but  we  can  see  no  reason  why  It 
was  necessary  to  make  blm  a  party.  In  order 
to  perfect  the  title.  The  Springers  were 
made  parties,  and  we  assume  that  the  com- 
mittee, or  trustees,  if  they  were  so  named, 
gave  the  bond,  the  absence  of  which  seems 
to  be  one  ground  of  objection  to  the  sale  to 
tbe  appellee.  It  would  have  been  a  very 
simple  matter  to  have  corrected  what  was 
supposed  to  have  affected  tbe  title.  A  bill 
stating  the  facts  in  reference  to  the  sale, 
the  grounds  of  objection  made  to  It,  and 
asking  the  court  to  take  Jurisdiction  and  fli 
the  penalty  of  the  bond,  then  reporting  the 
sale   and   asking  the   court   to   confirm  it, 
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wouM,  as  far  as  we  can  see  from  the  record, 
have  been  all  that  was  necessary,  after  mak- 
hig  the  Springers  parties  and  giving  them 
an  opportunity  to  answer.  An  order  nisi 
could  have  been  published,  and  the  whole 
proceeding  completed  within  a  few  months. 
There  was  unnecessary  delay,  but  the  record 
does  not  show  that  the  appellants  were  re- 
sponsible for  all  of  It.  The  agreement  made 
by  the  appellee  with  George  B.  Springer  was 
dated  November  10,  1916,  and  the  amount  to 
be  paid  to  the  appellee  for  his  interest  was 
payable  within  60  days  from  that  date.  His 
attorney  was  trying  to  induce  Sprlngter  to 
pay  that  throughout  the  month  of  January, 
1917,  as  shown  by  his  letters.  The  uncontra- 
dicted evidence  of  Mr.  Richardson  shows 
that  through  Capt.  Gill,  the  attorney  for  the 
Smallwood  Oarage  Company,  Springer  and 
wife  consented  to  a  decree  in  Bfarch,  1917, 
and  the  sale  to  that  company  was  reported 
the  next  day.  There  is  nothing  in  the  record  to 
show  that  the  sale  to  the  Smallwood  Garage 
Company  was  subject  to  the  condition  that  it 
oonld  obtain  a  i)ennlt  to  erect  the  garage. 
The  agreement  of  November  10,  1916,  does 
recite  that  Springer  was  desirous  of  obtain- 
ing title  to  the  property  for  a  corporation  to 
be  organized  for  the  imrpose  of  erecting  a 
garage  upon  it,  but  that  Is  a  very  different 
thing  from  making  an  agreement  to  purchase 
subject  to  that  condition.  The  appellants 
were  not  parties  to  that  written  agreement, 
althongh  they  claim  they  did  agree  to  what 
we  have  stated  above  as  to  the  application 
of  the  $250.  It  is  true  that  Mr.  OKeill  tes- 
tified that  he,  Capt  Gill,  and  Mr.  Springer, 
had  agreed  that  the  matter  was  called  off, 
but  that  could  not  affect  the  committee,  with- 
out their  consent. 

[3-tJ  The  oral  instruction  of  the  court  was 
erroneous  in  several  respects.  The  state- 
ment that: 

"Mr.  Malthan  was  entitled  to  be  made  a  par- 
ty to  the  suit  referred  to  unless  be  waived  his 
rights  as  a  party  in  interest.  If  parties  are 
omitted  from  legal  proceedings  of  which  they 
should  be  made  parties,  they  cannot  t>e  held 
bound  by  the  results  flowing  from  a  suit  of 
that  sort" 

— was  calculated   to  mislead   the  Jury  and 
prejudice  the  defendants.     We  have  stated 
aI>ove  what  the  plaintiff  could  have  done. ' 
Then  the  statement  that:  I 

"You  cannot  bold  Mr.  Malthan  to  the  sale  If 
the  parties  who  conducted  the  sale  arbitrarily 
left  Mr.  Malthan  out  of  the  transaction  and 
sold  the  property  to  another  without  his  con- 
sent, and  the  probative  value  of  the  testimony 
that  yon  have  heard  is  entirely  within  your 
discretion" 

— was,  to  say  the  least  a  very  injurious  one. 
It  is  too  indefinite  as  to  what  was  meant  by 
"arbitrarily  left  Mr.  Malthan  out  of  the 
transaction,"  etc.  From  what  we  have  said 
above,  it  will  be  seen  that  we  do  not  think  it 
lABA.— 19 


was  necessary  to  make  him  a  party.  But 
the  statement  that,  "A  man  cannot  keep  $250 
belonging  to  a  purchaser  who  has  deposited 
that  sum  of  money  on  the  theory  that  he 
should  be  furnished  a  marketable  title  to  the 
property,  when  such  title  has  not  tieen  fur- 
nished," while  correct  as  a  general  principle, 
if  the  purchaser  has  done  nothing  to  prevent 
the  title  being  given,  was  clearly  error  under 
the  circumstances  of  this  case.  If  it  was 
agreed,  as  the  appellants'  evidence  tends  to 
show,  that  the  Smallwood  Garage  Company 
could  purchase  the  property,  and  that  the 
$250  could  be  applied  to  the  purchase  money, 
it  was  not  a  correct  statement  of  the  law 
applicable  to  the  facts.  The  appellee  claims 
that  he  only  agreed  to  assign  his  Interest  to 
Springer,  and  argues  that  he  did  not  actually 
assign  it.  The  written  agreement  does  say, 
"agrees  to  transfer,"  etc,  but  the  evidence  is 
that  Springer  gave  Malthan  bis  note  for 
$500  for  his  Interest,  and  the  evidence  of 
Capt.  Gill,  which  was  admitted  without'  ob- 
jection, Is  that  "Angust  Malthan,  the  plain- 
tiff In  this  case,  In  consideration  of  the  sum 
of  $500,  assigned  all  his  right,  title,  and  In- 
terest to  the  contract  sued  on  in  this  case  to 
the  Smallwood  Garage  Company,"  that  the 
title  was  acceptable  to  him,  and  the  sale  was 
reported  to  his  client;  "that  the  $260  paid 
on  account  by  Mr.  August  Malthan  was  to  be 
applied  toward  tbe  purchase  price  of  the 
property."  If  that  be  correct,  the  appel- 
lants were  not  required  to  return  the  $250, 
and  the  appellee  would  have  to  look  to 
Springer  for  It.  If  there  Is  a  resale,  and  the 
property  brings  sufflcient  to  pay  the  appel- 
lants the  balance  due  and  the  costs,  and  there 
la  something  left  over,  it  should  be  applied, 
as  far  as  necessary,  to  the  payment  of  the 
$250.  There  was  therefore  reversible  error 
in  the  oral  instruction  of  the  court. 

The  defendants'  first  prayer  was  properly 
rejected,  as  we  do  not  understand  the  plain- 
tiff's evidence  to  be  wholly  in  accord  with 
the  defendants'  In  reference  to  the  $250.  If 
It  be  admitted  that  it  was  agreed  that  the 
$250  be  credited  to  the  purchase  money  due 
by  the  Garage  Company,  that  prayer  could 
properly  be  granted.  The  second  was  proper- 
ly rejected.  The  defendants  could  not  have 
conveyed  the  .property  to  the  plalntlfl  after 
they  had  sold  it  to  another,  and,  whether 
they  in  terms  refused  to  convey  the  property 
or  not,  the  prayer  could  not  have  been  prop- 
erly granted.  The  third  did  not  sufllciently 
cover  the  facts,  and  the  fourth  was  also 
properly  rejected  for  the  same  reason  as  giv- 
en above  for  the  rejection  of  the  second 
prayer.  The  principle  announced  in  the  fifth 
is  a  correct  one  under  some  circumstances, 
but  it  Is  not  applicable  to  this  case. 

We  will  reverse  the  Judgment,  but  will 
remand  the  case  because  we  do  not  under- 
stand the  evidence  on  the  part  of  tbe  plain- 
tiff to  be  that  the  agreement  with  the  appel- 
lants was  that  tbe  $250  was  to  be  applied  to 
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the  purchase  money  to  be  paid  by  the  Garage 
Company.  The  record  la  not  altogether  satis- 
factory as  to  that.  If  such  was  the  case, 
then  clearly  the  plaintiff  Is  not  entitled  to 
recover;  but.  If  that  was  merely  an  agree- 
ment between  the  plaintiff  and  Springer,  to 
which  the  defendants  were  In  no  wise  a 
party,  that  would  not  necessarily  Interfere 
with  his  right  to  the  money.  When  the  ap- 
pellants sold  the  property  to  the  Garage  CJom- 
pnny,  they  could  not  convey  It  to  the  plain- 
tiff, but  If  the  plaintiff,  for  purposes  of  his 
own,  either  to  make  the  $500  or  for  other 
reasons,  agreed  with  the  appellants  that  the 
$250  should  be  applied  to  the  purchase  money 
to  be  paid  by  the  Garage  Company,  then  he 
cannot  recover  In  tills  action. 

Judgment  reversed,  and  new  trial  awarded, 
the  appellee  to  pay  the  coats. 


WAGNER  v.  RTJHIi  et  al.    (No.  6».) 

(Court  of  Appeals  of  M'aryland.     Jan.  16, 
1919.) 

1.  liiFK  Estates  ^sslT  —  Pebicanbnt  Ix- 

FBOVEMENTS     BT     lilFB    TENANT— LlABIUTT 

or  Remaindebmen. 
Generally  the  remainderman  is  not  charge- 
able  for  permanent   improvements  wUch    the 
life  tenant  places  upon  the  land. 

2.  LrPE   Estates   i8=>17   —  Permanent  1m- 

PBOVEMENTS    BT    LiFE    TENANT — LlABIUTT 

OF  Remaindebmen. 
Remaindermen  were  not  chargeable  for 
permanent  improvements  placed  npon  land  by 
life  tenant  where  not  made  for  immediate  use 
of  remaindermen  and  where  they  did  not  agree 
either  expressly  or  by  implication  to  vay  costs 
thereof. 

8.  Life  Estates  «=9l7  —  Ikpbovements  on 
Land. 
Life  tenant's  personal  representative  can- 
not recover  from  remaindermen  the  value  of 
Improvements  placed  upon  land  by  lessees  of 
life  tenant  at  their  own  expense  and  to  the  cost 
of  which  life  tenant  did  not  contribute,  and  as 
a  result  of  which  she  enjoyed  greatly  Increased 
rentals. 

Appeal  from  drcnlt  Court  of  Baltimore 
City ;   Morris  A.  Soper,  Judge. 
"To  be  officially  reported." 

BUI  by  Henry  W.  Wagner,  executor  of  An- 
na Maria  Ruhl,  deceased,  against  Conrad 
Ruhl,  Jr.,  and  others.  From  order  sustain- 
ing demurrer  to  bill,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BOYD,  0.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNER, 
8TOCKBRIDGE,  and  CONSTABLE,  JJ. 


W,  H.  Snrratt,  of  Baltimore,  for  appellant 
(Charles  F.  Stein,  of  Baltimore,  for  appel- 
lees. 

URNER,  J.  A  tract  of  land  containing 
107  acres,  situated  at  Oie  intersection  of  East- 
ern Avenue  road  and  Bade  river,  tn  Balti- 
more county,  was  devised  by  Conrad  Bubl, 
Sr.,  to  bis  wife,  Anna  Maria  Ruhl,  for  life, 
and  to  his  children,  Conrad,  Henry,  and 
Mary  Ruhl,  in  remainder.  At  the  time  of  the 
testator's  death,  which  occurred  in  1901,  the 
improvements  on  the  land  were  of  snukU  val- 
ue and  utility,  and  the  annual  revenue  it  pro- 
duced did  not  exceed  $200.  By  reason  of  its 
location  the  property  was  available  for  leas- 
In^n  small  parcels,  fronting  on  the  river  and 
the  roadway,  to  persons  who  were  willing 
to  improve  the  lots  at  their  own  expense.  In 
consideration  of  their  tenure  being  free  of 
rent  for  a  certain  period,  and  with  the  un- 
derstanding that  the  buildings  and  other  Im- 
provements erected  by  the  lessees  should  be- 
come a  part  of  the  freehold.  For  a  period  of 
about  four  years  after  the  deaOi  of  the  tes- 
tator the  property  was  managed  by  his  two 
sons  for  the  benefit  of  their  mother  as  life 
tenant  and  of  their  sister  and  themselves 
as  remaindermen.  During  that  period  they 
leased  portions  of  the  land  to  various  tenants 
upon  such  terms  and  conditions  as  we  have 
Indicated.  In  the  latter  part  of  the  year 
1903  the  life  tenant  executed  a  deed  of  trust 
to  the  appellant,  her  grandson,  under  which 
he  assumed  the  management  of  the  property, 
and  remained  In  charge  of  It  until  the  death 
of  the  life  tenant  In  1916.  While  the  appel- 
lant was  in  control  of  the  property  as  trus- 
tee, he  continued  the  policy  of  leasing  river 
shore  and  road  front  lots  upon  terms  similar 
to  those  already  stated.  He  also  expended 
large  sums  of  money  In  practically  recon- 
structing the  old  farm  buildings  which  were 
on  the  land  at  the  time  of  the  testator's 
death,  and  made  other  permanent  improve- 
ments. As  a  result  of  this  policy  of  leasing 
and  development  the  annual  income  from 
the  land  Increased  from  $200  at  the  beginning 
of  the  life  estate  to  about  $3,600  at  the  time 
it  expired.  The  Improvements  to  the  prope^ 
ty  during  that  Interval  were  of  the  approxi- 
mate value  of  $18,000.  All  were  made  with 
the  knowledge  and  consent  of  the  remainder- 
men, and  were  Insured  for  their  benefit  and 
that  of  the  life  tenant,  according  to  their 
respective  interests. 

The  life  tenant  left  a  will  of  which  tbe 
appellant  is  executor.  In  that  capacity  lie 
has  filed  a  bill  in  equity  for  the  purpose  of 
charging  the  remaindermen  with  the  cost  of 
the  permanent  improvements  made  during 
the  existence  of  ttie  preceding  life  estate 
upon  the  land  which  they  now  own  absolute- 
ly.   From  the  allegations  of  the  bill  we  have 
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obtaloed  the  facts  to  which  we  hare  referred. 
A  demurrer  to  the  bill  was  sustained,  with 
leave  to  amend,  and  for  the  review  of  that 
action  the  case  has  been  brought  to  this 
court  on  appeaL 

[1,2]  The  drcomstances  of  the  case  as 
disclosed  by  the  bill  of  complaint  are  thor- 
oughly appropriate  for  the  application  of 
the  general  rule  that  the  remainderman  is 
not  chargeable  for  permanent  improvements 
which  the  life  tenant  places  upon  the  land. 
This  rule  was  applied  and  discussed  In  the 
case  of  Weber  v.  Lauman,  91  Md.  90,  45  Atl. 
870,  where  a  fund  raised  on  a  mortgage  of 
both  life  tenant  and  remainderman  wtCs  ap- 
plied to  the  permanent  Improvement  of  the 
property.  The  opinion  delivered  by  Judge 
Boyd  In  that  case,  after  distinguishing  the 
case  of  Oambrlll  t.  Gambrlll,  3  Md.  Ch.  259, 
then  and  now  also  relied  upon,  proceeded  to 
say: 

"But  ordinarily  a  life  tenant  has  no  power  to 
make  permanent  improvements  on  the  prop- 
erty at  the  expense  of  the  estate  in  remainder; 
for,  if  he  coold,  he  might  by  his  improTements 
sacrifice  all  the  interest  of  the  remainderman, 
and  make  a  character  <i  improvements  that 
would  not  meet  with  his  approval.  The  gen- 
eral rule,  therefore,  la  that  he  cannot  charge  the 
estate  of  the  remainderman  with  the  costs  of 
permanent  improvements  he  puts  on  it  Thurs- 
ton ▼.  Dickinson,  2  Bich.  I!3q.  [S.  C]  317,  46 
Am.  Dec.  56;  Sparks  v.  BaU,  91  Ky.  602  [16 
8.  W.  272]  84  Am.  St.  Rep.  236 ;  13  Ehicyc.  of 
Law,  210;  1  Leading  Oases  on  Real  Property 
(Sharswood  &  Budd)  207.  As  was  said  in 
Sparks  v.  Ball,  'If  she  could  charge  the  remain- 
derman with  them,  then  she,  at  her  pleasure, 
could  improve  him  out  of  his  estate.' " 

In  the  opinion  Just  quoted  from  It  was 
said  that  there  might,  of  course,  be  drcum- 
staaces  under  which  the  remainderman  would 
be  chargeable  for  such  Improvements,  "If, 
for  example,  he  permitted  improvements  to 
be  made  with  the  understanding,  either  ex- 
press or  such  as  a  court  can  properly  Imply, 
that  be  would  pay  for  them,  or  If  they  be 
made  for  the  immediate  benefit  of  the  re- 
mainderman, who  is  not  legally  capable  of 
entering  into  an  agreement,  as  in  Gambrlll 
V.  Gambrlll,  supra." 

[3]  It  is  not  claimed  In  this  case  that  the 
Improvements  were  made  for  the  immediate 
use  of  the  remaindermen,  or  that  they 
agreed,  either  expressly  or  by  Implication, 
to  pay  any  part  of  the  cost  thereby  incurred. 
Most  of  the  Improvements  appear  to  have 
been  made  by  lessees  of  small  parcels  of  the 
land  at  their  own  expense.  While  the  pay- 
ment of  rent  for  the  lots  Improved  by  les- 
sees was  temporarily  deferred  by  agreement 
in  consideration  of  such  expenditures,  the  life 
tenant  was  in  that  way  eimbled  to  derive  large 
revenues  from  property  which  had  previously 
produced  only  a  small  amount  of  Income. 


For  a  long  period  of  years  she  enjoyed  the 
benefits  of  the  greatly  Increased  rentals  thus 
resulting  from  improvements,  to  the  cost  of 
which  she  made  no  contribution.  Apart  from 
the  effect  of  the  general  rule  to  which  we 
have  referred,  there  Is  ample  reason  upon  the 
special  facts  of  the  case  to  deny  the  right  of 
the  personal  representative  of  the  Ufe  ten- 
ant to  recover  from  the  remaindermen  the 
costs  of  Improvements,  for  which  the  life  ten- 
ant herself  made  no  payments  and  assumed 
no  liability.  With  respect  to  the  Improve- 
ments alleged  to  have  been  made  at  the  life 
tenant's  own  expense,  there  is  nothing  in  the 
averments  of  the  bill  to  exempt  the  claim 
from  the  operation  of  the  general  rule  we 
have  stated  as  applicable  to  such  cases. 
Order  affirmed,  with  costs. 


WADDBLL  et  ah  v.  PHILLIPS  et  aL 
(No.  52.) 

(Court  of  Appeals  of  l£aryland.   Jan.  15, 1819.) 

1.  AsstncFSiT,  Action  of  «s>5  —  Pabt  Peb- 

>OBI£AITCK— RECOVBBT— COIOCON    OO0NXS. 

Where  a  written  contract  has  not  been  per- 
formed by  plaintiff  or  performance  waived  or 
prevented  by  defendant,  plaintiff  cannot  recover 
on  the  common  counts  in  assumpsit  for  its 
part  performance. 

2.  Sales  «=>353(1)— Count  in  Deci.abation 
— SuincixNOT. 

In  a  suit  to  recover  the  entire  contract 
price  for  cans  agreed  to  be  manufactured  and 
sold,  a  count  in  the  declaration  which  set 
forth  in  full  the  written  agreement  between  the 
parties  was  not  demurrable. 

3.  PjLEADiNa  «=>192(2)— Demubkkb  to  Plka— 
Aboumentativkness. 

In  a  suit  to  recover  the  price  for  cans 
agreed  to  be  manufactured  and  sold,  where  de- 
fendant's plea  to  a'  count  of  the  declaration  re- 
citing the  terms  of  the  written  contract  set  up 
the  contract  in  writing  with  arguments  in  fa- 
vor of  defendant's  construction  of  same,  a  de- 
murrer to  the  plea  was  properly  sustained. 

4.  Sales  9s>71(4)— Constbcction  and  Ofeb- 
ATioN— '  'About." 

In  a  written  contract  by  which  plaintiffs 
agreed  to  supply  the  requirements  of  the  de- 
fendants for  the  year's  packing  season,  about 
700,000  cans,  the  word  "about"  imports  that 
the  actual  quantity  should  be  a  near  approxi- 
mation to  that  mentioned. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  About.] 

5.  Saiab   4=971(4}— Season's   Requibements 
— <JUANTmr. 

Where  plaintiffs  contracted  with  defendants 
to  supply  their  requirements  for  cans,  estimat- 
ed at  about  700,000,  the  supplying  of  839,500 
by  plaintiffs  was  a  reasonable  compliance  with 
the   contract,   although   defendants  needed   1,- 
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000,000,  the  balance  of  which  they  were  com- 
pelled to  purchase  elsewhere  at  a  higher  price. 

6.  Evidence  ^=>455  — Pasol  Evioencb— Ad- 

MieSIBlLITT. 

In  action  involving  construction  of  contract 
whereby  plaintiffs  agreed  to  supply  defendant's 
requirements  for  year's  packing  season,  "about" 
700,000  cans,  evidence  relative  to  conversation 
between  the  parties  just  prior  to  entering  into 
the  agreement,  which  was  the  occasion  of  the 
insertion  into  the  contract  of  the  word  "abont," 
was  inadmissible. 

7.  Tbial  €=>253(5)— Iwstbuotions— Iokoeiwo 
Issues. 

In  action  for  price  of  cans  sold,  defendant's 
prayers  to  instruct  a  verdict  for  them,  based 
upon  a  partial  statement  of  the  contract,  were 
properly  refused. 

Appeal  from  Circuit  Court,  Etorchester 
County;  John  R.  Patterson  and  Joseph  F. 
Bailey,  Judges. 

"To  be  offldally  reported." 

Suit  by  Levi  B.  PhilUps  and  others,  part- 
ners trading  as  the  PhlUlps  Can  Company, 
against  James  W.  Waddell  and  another,  trad- 
ing as  the  James  Wallace  Packing  Company. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Affirmed. 

Argued  before  BOXD,  a  J.,  and  BRISCOE, 
THOMAS,  URNER,  and  STOCKBRIDGE,  JJ. 

James  U.  Dennis,  of  Baltimore,  and  V. 
Calvin  Trice,  of  Cambridge  (Wm.  N.  Andrews, 
of  Cambridge,  on  the  brief),  for  appellants. 

Fredericlt  H.  Fletcher,  of  Cambridge  (T. 
Sangston  Insley,  W.  Laird  Henry,  and  Fletch- 
er &  Jones,  all  of  Cambridge,  on  the  brief), 
for  appellees. 

STOCKBRIDGE,  J.  Albanus  Phillips  and 
others  in  the  year  1916  were  carrying  on  busi- 
ness at  Cambridge,  Dorchester  county,  under 
the  name  of  the  Phillips  Can  Company.  That 
business  consisted  in  the  manufacture  and 
sale  of  tin  cans  for  packing  fruits  and  vege- 
tables. The  James  Wallace  Packing  Com- 
pany, a  partnership,  was  engaged  in  canning 
fruits  and  vegetables.  This  cannery  was  also 
located  at  Cambridge. 

On  the  1st  day  of  May  of  that  year,  1916,  a 
contract  was  entered  into  in  writing  between 
these  two  firms,  which  began  as  follows: 

"We  have  this  day  sold  to  the  Jas.  Wallace 
Packing  Company,  Cambridge,  Md.,  their  re- 
quirements of  cans  for  1916  packing  season  cap 
hole  2i/i(  opening  as  follows:  Abont  500,000 
No.  3  cans  and  about  200,000  No.  2  cans; 
price,"  etc. 

And  the  contract  closes  with  these  words: 

"The  above  cans  guaranteed  against  leaks 
nntil  January  1,  1917,  at  cost  price  of  cans 
and  contents  in  excess  of  two  to  the  thousand, 
and  tliis  agreement  is  subject  to  fires,  strikes, 
or  other  causes  beyond  our  control,  excepting 
lack  of  tin  plate." 


This  was  signed  by  tlie  Phillips  Can  Com- 
pany, and  is  marked  "Accepted"  by  the  James 
Wallace  Packing  Company. 

The  present  suit  is  to  recover  the  price 
stipulated  in  the  contract  for  the  cans  thus 
agreed  to  be  manufactured  and  sold. 

The  declaration  contained  the  common 
counts,  with  an  eighth  count  reciting  the 
terms  of  the  written  contract,  though  not 
referring  to  It  as  a  written  agreement,  and  a 
ninth  count  sets  out  the  contract  above 
mentioned  in  full. 

The  defendants  demurred  to  this  ninth 
count,  and  the  plaintiffs  demurred  to  the  de- 
fendant's plea  to  the  eighth  count. 

The  circuit  court  for  Dorchester  county 
overruled  the  demurrer  of  the  defendants, 
and  sustained  the  demurrer  to  the  defendants' 
plea  to  the  eighth  count.  The  questions  so 
presented  upon  the  pleading  were  also  in- 
volved In  the  rulings  on  evidence  contained  in 
the  defendants'  first  and  second  bills  of  excep- 
tions. The  third  bill  of  exceptions  was  re- 
served to  the  ruling  of  the  court  upon  the 
defendants'  prayers,  all  of  which  were  re- 
jected. These  prayers  presented,  in  a  greater 
or  less  degree,  the  same  questtcms  whidi  had 
been  raised  by  the  pleadings  in  the  case. 

[1]  It  is  a  familiar  rule  that,  where  there 
was  a  written  contract,  whldh  is  the  founda- 
tioa  or  cause  of  action  in  a  suit,  and  that  con- 
tract has  not  been  performed  by  the  plaintiff, 
or  where  its  performance  has  not  beoi  waived 
or  prevented  by  the  defendant,  the  plaintiff 
cannot  recover  on  the  common  counts  in  as- 
sumpsit for  its  part  performance.  M^er  t. 
Frenkill,  113  Md.  45,  77  AU.  769. 

[2]  The  demurrer  of  the  defendant  was  to 
the  ninth  count  in  the  declaration,  which 
count  particularly  set  forth  the  written  agree- 
ment between  the  parties.  The  suit  was  to 
recover  for  the  entire  amount  of  the  contract, 
and  it  was  therefore  both  proper  and  mate- 
rial, since  there  was  a  written  contract  that 
the  plaintiff  should  allege  it  in  his  declara- 
tion, and  the  demurrer  of  the  defendant  was 
therefore  properly  overruled. 

[3]  The  defendants'  plea  to  the  eighth 
count  set  up  the  contract  in  writing,  and  stat- 
ed the  important  part  of  Its  terms,  but  it 
went  beyond  that,  and  assumed  an  atgn- 
mentative  form,  based  upon  the  defendants 
construction  of  the  contract,  and  therefore 
the  demurrer  to  this  plea  was  properly  sus- 
tained. 

[4-6]  l%e  plaintiffs  upon  fhelr  part  entered 
ui)on  the  performance  of  the  contract,  and 
during  the  course  of  the  season  furnished 
the  defendant  with  330,240  No.  2  cans  and 
509,536  No.  3  cans.  The  requlremraits  of  the 
defendants  for  the  pacldng  season  of  1916 
turned  out  to  be  in  the  neighborhood  of 
300,000  In  excess  of  these  figures,  and,  the 
plaintiffs  declining  to  furnish  this  additional 
number,  the  defendants  were  obliged  to  pu^ 
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:base  tbelr  requirements  la  the  opei)  niarket 
at  a  greater  price  than  that  named  in  the 
contract,  wblcb  excess  they  now  ask  to  re- 
coup, or  set  off  as  against  the  amount  due 
by  them  to  the  plaintiffs.  The  Important 
question  is  the  construction  to  be  placed  on 
the  provisions  of  the  contract  to  supply  the 
requirements  of  the  defendants  for  their  pack 
of  the  season  of  1816,  about  700,000  cans. 

Tfie  contention  upon  the  part  of  the  de- 
fendants is  that  their  contract  was  for  their 
entire  requirement  for  the  packing  season  of 
1916,  Irrespective  of  the  number  of  cans  re- 
quired for  that  purpose,  and  that,  as  the 
plaintiff  refused  to  make  further  deliveries  on 
the  30th  of  August  compelling  the  defendants 
to  purchase  the  additional  number  of  cans 
required  for  their  pack,  they  are  entitled  by 
a  plea  In  set-off,  under  the  provisions  of  the 
act  of  1914,  to  recover  as  against  the  plain- 
tiffs the  difference  between  the  contract  price 
as  set  out  in  the  agreement  of  May  Ist  and 
what  it  cost  them  to  purchase  the  additional 
cans  In  the  open  market. 

It  appears  from  the  record  that  of  the  No. 
2  cans  the  plaintiffs  actually  furnished  to 
the  defendants  130,000  more  than  the  number 
named  In  the  agreement,  and  of  the  No.  8 
cans  9,500  more. 

In  1  Corpus  Juris,  p.  835,  it  Is  said  with  re- 
gard to  the  word  "about": 

"While  the  use  of  the  word  gives  a  margin 
for  a  moderate  excess  in  or  diminution  of  the 
quantity  mentioned,  it  cannot  reasonably  indi- 
cate that  such  margin  may  include  a  very  large 
fraction  or  percentage  of  the  whole." 

There  was  some  erldence,  whldi  came  In 
without  objection,  relative  to  a  conversation 
between  the  parties  Just  prior  to  entering  into 
the  agreement  of  May  1st,  which  was  the 
occasion  of  the  Insertion  into  the  contract 
of  that  expieaslon.  If  objection  had  been 
made  to  this  eTidenoe,  it  would  have  been 
Inadmissible.  Peterson  v.  Cbalx,  5  Oal.  App. 
o2o,  90  Pac.  948.  But  its  admission  throws 
very  little  light  upon  the  solution  of  the  ques- 
tion whidi  we  are  considering. 

In  the  matter  of  sales  it  is  generally  con- 
strued as  Indicating  an  approximation  of  the 
quantity  desired,  or  agreed  to  be  sold.  Sam- 
ple v.  Upton,  74  Mich.  416,  42  N.  W.  54; 
Rib  River  Co.  v.  Ogilvle,  113  Wis.  482,  89  N. 
W.  483.  It  is  generally  regarded  as  synony- 
mous with  the  expression  "not  far  from." 
Indianapolis  Cabinet  Co.  v.  Herrman,  7  Ind. 
App.  463,  34  N.  E.  579.  In  Cabot  v.  Wlnsor, 
83  Mass.  (1  Allen)  546,  It  is  said  that,  where 
a  sale  is  for  a  specified  amount,  the  ^ect  of 
the  use  of  such  a  word  as  "about"  is  only  to 
permit  the  vendor  to  fulfill  his  contract  by  a 
delivery  of  so  much  as  may  reasonably  and 
fairly -be  held  to  be  a  compliance  with  the 
contract,  after  making  due  allowance  for  the 
excess  or  short  delivery  arising  from  usual 
and  ordinary  causes. 


'There  are  a  large  number  of  English  cases 
in  which  the  same  question  has  arisen,  and 
they  follow  the  same  general  principle. 

In  this  state  the  question  came  before 
this  court  in  the  Baltimore  P.  B.  &  L.  Soc.  v. 
Smith,  64  Md.  187,  39  Am.  Rep.  374,  wblcb 
was  a  land  case,  and  this  court  there  said 
that  the  force  of  the  qualifying  word  is  sim- 
ply that,  while  the  parties  do  not  bind  them- 
selves to  the  precise  quantity,  it  Imports  (hat 
the  actual  quantity  is  a  near  approximation 
to  that  mentioned,  and  to  the  same  effect 
is  the  Pine  River,  L.  &  I.  Co.  v.  United  States, 
186  U.  S.  279,  22  Sup.  Ct  920,  46  I*  Ed.  U64, 
where  an  attempt  was  made  to  stretch  the 
meaning  of  a  contract  for  about  2,750,000 
feet  of  lumber  to  cover  17,000,000  feet. 

In  this  case  we  have  of  the  No.  2  cans 
130,000  In  excess  of  the  number  named  in  the 
agreement  supplied  by  the  plaintiffs,  and 
9,500  cans  of  No.  3  in  excess  of  the  figures 
named  in  the  agreement  This  would  seem  to 
fully  gratify  the  requirements  laid  down  in 
the  cases,  and  summarized  in  the  quotations 
already  made. 

In  view  of  the  evidence  referred  to  of  con- 
versations between  the  parties  which  led  up 
to  the  contract,  the  defendants  have  only 
themselves  to  blame  for  any  additional  ex- 
pense they  may  have  been  put  to,  as  they 
knew  better  than  any  one  else  what  their 
plans  and  engagements  for  the  approaching 
packing  season  were. 

[7]  The  plaintiffs  offered  no  prayers.  The 
defendants  offered  six,  all  of  which  were  re- 
fused, and  properly  so,  for  the  reason  that 
they  ignored  entirely  one  element,  and  that 
an  Important  one,  of  the  agreement.  They 
all  assume  or  ask  the  court  to  categorically 
instruct  a  verdict  for  them,  based  upon  a 
partial  statement  of  the  contract. 

The  Judgment  ^>pealed  from  wiU  accord- 
ingly be  iifflrraed. 

Judgment  affirmed,  with  costs. 


BASTA  ▼.  STATE.     (No.  75.) 
(Court  of  Appeals  of  Maryland.    Jan.  15,  1919.) 

1.  Indictment    and    Infobmation   ^=>147— 
Dehubrer. 

In  view  of  Acts  1892,  c.  77,  Acts  1910,  c.  25, 
Code  Pub.  Civ.  Laws,  art.  27,  §|  381,  883,  re- 
quiring felonies  to  be  prosecuted  by  indictment, 
an  information,  drawn  by  the  state's  attorney  of 
Baltimore  county,  containing  four  counts,  two 
of  which  charged  felonies  and  other  two  mis- 
demeanors, a  demurrer  to  all  counts  should  have 
been  sustained  as  to  counts  charging  felonies 
and  the  traverser  put  upon  trial  on  counts 
charging  misdemeanors. 

2.  Indictment  and  Infobmation  $=>203— In- 
formation— Demubbbb. 

Where  an  information  drawn  by  state's  at- 
torney of  Baltimore  county  contained  two  good 
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counts  charging  misdemeanon,  and  two  bad 
counts  charging  felonies,  not  properly  included 
in  an  information  filed  by  state's  attorney  of 
such  county  in  view  of  Acts  1802,  c.  77,  and 
accused  demurred  to  whole  information  and  to 
each  count  thereof,  and  demurrer  was  overruled, 
a  general  verdict  of  gnUty  cannot  stand. 

3.  Gbiuinai,  Law  «=>261(1)— Abbaioniocnt— 

MlBDEMKANOB. 

It  is  not  necessary  that  a  party  charged  with 
a  misdemeanor  be  arraigned,  although  it  is  re- 
quired that  a  plea  be  entered  or  be  waived. 

4.  Cbhonai.  Law  e=>261(l)— AKBAiONimira— 
When  Necessabt. 

In  capital  or  other  infamous  crimes,  an  ar- 
raignment is  regarded  as  a  necessary  part  of 
the  proceeding,  and  not  a  matter  of  form  only, 
but  of  substance  involving  a  substantial  right 
of  accused. 

5.  CBmiNAL  Law  «=9l9&— Fobveb  Jkopabdt 
—New  Tbial  afteb  RKTXBaAL. 

Where  part  of  counts  of  information  were 
bad  and  defective,  and  demurrer  was  overruled, 
and  a  general  verdict  of  guilty  had,  and  a  judg- 
ment thereon  was  reversed,  the  reversal  does 
not  prevent  a  new  trial  upon  the  valid  counts, 
or  upon  a  new  informstion,  or  upon  an  indict- 
ment, because  the  traverser,  not  being  tried  on 
a  valid  indictment,  was  not  put  in  jeopardy. 

Appeal    from    Circuit    Court,    Baltimore 
County;   Allan   McLane,  Judge. 
"To  be  officially  reported." 

Charles  Basta  was  conTicted  of  crime,  and 
be  appeals.    Reversed  and  remanded. 

Argued  before  BOYD,  0.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNBDR, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

William  H.  Lawrence,  of  Baltimore,  and 
Pasco  Schlavo,  of  Hazelton,  Pa.,  for  appellant 

Albert  0.  Ritchie,  Atty.  Qen.,  Ogle  Mar- 
bnry.  Acting  Atty.  Oen.,  and  PhlUp  B.  Perl- 
man,  Asst.  Atty.  Oen.,  for  tbe  State. 

BRISCOE,  J.  It  appears  from  the  record 
In  this  case  that  the  traverser  was  tried 
and  convicted  In  tbe  circuit  court  for  Bald- 
more  county  upon  a  criminal  Information 
filed  by  the  state's  attorney  of  that  county, 
under  the  power  vested  In  him  by  chapter 
77  of  the  Acts  of  1892. 

The  criminal  Information  contains  four 
counts.  The  first  and  fourth  counts  charge 
misdemeanors;  the  second  and  third  counts 
charge  felonies. 

Tbe  defendant,  at  tbe  trial,  demurred  to 
the  whole  information  and  to  each  count 
thereof.  The  demurrer  was  overruled,  and 
thereupon  a  plea  of  not  guilty  was  Interposed, 
and  upon  trial  before  a  Jury  a  verdict  of 
guilty  was  rendered  against  him.  A  motion 
In  arrest  of  judgment  was  overruled,  and 
he  was  then  sentenced  to  the  Maryland  Peni- 
tentiary for  the  period  of  ten  years.  Trom 
this  judgment  he  has  appealed. 


Tbe  case  has  been  submitted  to  us  for 
determination,  upon  briefs  filed  on  tbe  part 
of  the  state  and  the  traverser  without  oral 
argument  and  with  consent  on  the  part  of 
the  state,  for  a  reversal  of  the  judgment  and 
a  remand  of  the  case  for  a  new  trial  for 
errors  apparent  upon  the  face  of  the  record. 

The  objections  to  the  validity  of  the  in- 
formation and  tbe  judgment  of  conviction  In 
this  case  are  very  manifest,  and  tbe  reasons 
upon  which  they  are  based  need  only  be 
briefly  stated. 

By  chapter  77  of  the  Acts  of  1S92  It  Is  pro- 
vided that  all  the  offenses  committted  'wlthln 
the  limits  of  Baltimore  county,  except  trea- 
son, misprision  of  treason,  arson,  burglary, 
larceny,  manslaughter,  mayhem,  murder, 
rape,  robbery,  sodomy,  and  all  other  felonies 
may  be  prosecuted  upon  order  of  the  circuit 
court  for  Baltimore  county,  on  informatloa 
on  bdiaU  of  the  state,  filed  by  the  state's 
attorney  In  said  county.  This  statute,  It 
will  be  seen,  escpressly  excepts  from  its 
operation  certain  enumerated  offenses,  and 
all  other  felonies. 

[1]  Tbe  offense  charged  In  the  second 
and  In  the  third  counts  of  the  Informatloa  In 
the  case  at  bar  Is  a  felony,  under  tbe  statutes 
creating  them,  and  they  were  not  properly 
included  in  the  Information  filed  by  the 
state's  attorney.  The  demurrer  to  these 
counts  should  have  been  sustained  and  the 
traverser  put  upon  trial,  on  the  first  and 
fourth  counts,  each  of  which  charged  a  mis- 
demeanor. Acts  18&2,  c.  77,  supra:  article 
27,  S§  381,  SSS,  vol.  3,  Code;  Acts  1910,  c.  25. 

[2]  While  the  first  and  fourth  counts  of 
the  information  charging  a  misdemeanor  in 
each  were  good  counts,  a  general  verdict  of 
guilty  was  found  against  the  traverser,  and  no 
means  exist  of  determining  upon  which  connt 
It  was  rendered,  or  whether  it  was  rendered 
upon  all  the  counts.  Including  the  two  bad 
and  defective  counts.  The  traverser  In  this 
case  demurred  to  the  whole  Information  and  i 
to  each  count  thereof,  and,  as  was  said  by 
this  court  In  Avlrett  v.  State,  76  Md.  510,  I 
26  Atl  676:  ^ 

"It   necessarily    follows   that   if   the   verdict         ' 
cannot  be  sustained  upon  each  count  it  must  be 
set  aside." 


It  was  further  said  In  that  case: 

"If  all  the  counts  but  one  were  bad,  and  etch 
was  demurred  to,  the  traverser  was,  as  a  mat- 
ter of  strict  legal  right,  entitled  by  the  judg- 
ment of  the  court  to  have  the  vicious  counts 
eliminated  before  being  compelled  to  plead  not 
guilty.  Forcing  him,  despite  his  demurrer,  into 
a  trial  upon  counts  which  were  bad,  and  each 
one  of  which  he  had  assailed,  was  a  prejudiciil 
error  that  no  general  verdict  could  cure,  not- 
withstanding there  was  one  good  count  in  tlx 
indictment  ••  *  It  is  the  absolute  Ieg«l 
right  of  the  accused  not  to  be  tried  upon  defec- 
tive counts,  the  sufficiency  of  which  tie  has  sep- 
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arately  chaUenged  by  demuriers;  and  it  b  no 
answer,  after  his  demurrers  have  been  wrongly 
overruled  and  a  general  verdict  of  guilty  on  all 
the  counts  has  been  rendered,  to  say  that  he 
has  not  been  injured  by  the  erroneous  judgment 
entered  against  him,  because  there  is  one  good 
coant  in  the  indictment." 

In  the  present  case  the  second  and  third 
counts  of  the  Information  char^rlng  a  felony 
in  each  count  were  dearly  not  authorized, 
but  expressly  excepted,  from  chapter  77  of 
the  Acts  of  1892,  and,  not  being  valid  at  com- 
mon law,  the  demurrers  to  these  counts 
should  have  been  sustained.  Oftntt  Code 
(1916  Ed.)  S64,  669;  4  K.  Gomm.  810;  1  Obit- 
ty  Crlm.  law,  165. 

It  is  also  objected  as  a  ground  for  rever- 
sal that  the  record  as  presented  does  not 
show  that  the  traverser  was  arraigned  upon 
the  criminal  information.  In  the  court  below, 
although  two  of  the  counts  charge  felonies, 
under  the  statute,  and  this  failure  to  arraign 
is  urged  in  a  motion  in  arrest  of  judgment, 
which  was  overruled  In  the  court  b^ow  as 
a  fatal  error. 

It  appears  among  the  docket  entries,  set 
out  in  the  record,  that  the  fallowing  proceed- 
ings -were  had,  in  the  court  below:  July  1, 
1918.  Demurrer  to  Criminal  Information. 
Donarrer  overruled.  Plea,  non  coL  Issue 
joined.  Jury  sworn.  Verdict  guilty.  July  2, 
1918.  Motion  In  arrest  of  judgment  July  3, 
1918.  Motion  overruled.  Defendant  excepts 
to  overruling  motion  in  arrest  of  judgment. 
Jndgnient  and  sentence  that  Charles  Basta 
be  confined  in  the  penitentiary  house  of  the 
state  of  Maryland,  for  ten  years.  Same 
day. 

in  tTnder  the  decisions  of  this  court,  it  is 
not  necessary  that  a  party  charged  with  a 
misdemeanor  In  this  state  sliould  be  arraign- 
ed, but  it  is  required  that  a  plea  iihould  be 
entered,  or  that  the  record  should  show  he 
waived  it  Salfner  v.  State,  84  Hd.  301, 
35  Atl.  885;  Dutton  v.  State,  123  Md.  380,  91 
Atl.  417,  Ann.  Oas.  1916C,  89. 

[4]  In  capital  or  other  infamous  crimes 
an  arraignment  is  regarded  as  a  necessary 
part  of  the  proceedings,  and  not  a  matter  of 
form  only,  but  of  substance,  involving  the 
substantial  right  of  the  accused.  Glvens 
V.  State,  76  Md.  485,  25  Atl.  689;  Grain  v. 
U.  S.,  162  V.  8.  625,  16  Sup.  Ot.  962,  40  I* 
Ed.  1097;  Johnson  v.  V.  S.,  225  U.  S.  405,  32 
Sup.  Ct  748,  56  L.  Ed.  1142;  1  Chitty,  Orim. 
Law,  419;  1  Bishop,  Crlm.  Proc.  738. 

As  we  will  reverse  the  judgment  in  this 
case  for  other  reasons,  and  remand  the  case 
to  the  court  below,  It  will  not  be  necessary  to 
discuss  this  point  further. 

[61  For  the  errors  we  have  Indicated,  we 
hold  the  second  and  third  connts  of  the  in- 
formation to  be  bad  and  defective,  and  the 
demurrer  to  tbem  ought  to  have  been  sus- 
tained.   This  being  so,  the  general  verdict 


of  guilty  and  the  judgment  tberecm  were 
erroneous,  and  this  judgment  will  be  reversed, 
and  the  cause  remanded.  This  reversal, 
however,  does  not  prevent  a  new  trial  upon 
the  vaUd  connts  in  the  information,  or  upon  a 
new  information.  Nor  would  it  prevent  an 
indictment  by  a  grand  jury,  for  the  felonies 
improperly  Included  In  the  second  and  third 
counts  of  the  information.  The  traverser 
was  not  tried  on  a  valid  information,  and 
was  not  therefore  put  in  jeopardy.  Stearns 
V.  State,  81  Md.  346,  32  Atl.  282;  State  v. 
WiUiams,  5  Md.  82;  HofTman  v.  State,  20 
Md.  426. 

Judgment  reversed,  and  cause  i«maaded, 
with  costs. 


FITZGERALD  v.  BAL/TIMORB  LIFE  INS. 
CO.  OF  BAI/TIMOBJE}.    (No.  94.) 

(Court  of  Appeals  of  Maryland.     Jan.  16, 
1919.) 

InsDBANCB  <3=s>586(2),  586  —  Inditstbiai.  In- 
surance—DisTBiBtmoN  OF  Pbooeedb. 
Unlike  ordinary  life  insurance  or  member- 
ship in  a  mutual  benefit  society,  a  beneficiary 
named  in  an  iudnstrial  accident  policy  has  no 
vested  rights,  and  under  a  "facility  of  payment" 
clause,  where  beneficiary  died  before  insured, 
under  provision  in  policy  giving  discretion  to 
insurer  to  pay  proceeds  to  those  "equitably  on- 
titled,"  payment  of  funeral  expenses,  and  bal- 
ance to  cousin  of  insured,  who  had  possession 
of  the  policy  and  had  paid  some  of  the  pre- 
miiuns,  was  proper. 

Appeal  from  Baltimore  Court  of  Common 
Pleas;    James  P.  Gorter,  Judge. 

Action  by  Cornelius  C.  Fitzgerald,  ad- 
ministrator of  Arthur  Anderson,  deceased, 
against  the  Baltimore  Life  Insurance  Com* 
pany  of  Baltimore,  a  body  corporate.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRIS- 
COE, BURKE,  THOMAS,  PATTISON,  UR- 
NER,  STOOKBRUXJE,  and  CONSTABLE, 
JJ. 

Cornelius  C.  Fitzgerald,  of  Baltimore^  for 
appellant. 

George  S.  Tost  and  Alfred  S.  Niles,  both  of 
Baltimore  (Nlles,  WoUC,  Barton  &  Morrow, 
of  Baltimore,  on  the  brief),  for  appellee. 

STOCKBRIDGE,  J.  Bessie  Bowen  was 
Insured  under  two  policies  of  the  variety 
known  as  industrial  policies,  issued  by  the 
Baltimore  Life  Insurance  Company.  These 
policies  were  for  $292  and  $142,  respectively. 
The  beneficiary  named  In  the  i)olicie3  was 
Arthur  Anderson,  whom  Bessie  Bowen  mar- 
ried subsequent  to  the  taking  out  of  these 
policies,    though   she   continued    to    use   the 
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name  of  Bessie  Bowen  after  her  marriage, 
and  no  change  was  ever  made  by  the  com- 
pany In  the  name  of  the  beneficiary  appear- 
ing on  the  face  of  the  policies.  Arthur  An- 
derson died  before  Bessie  Bowen,  but  Bessie 
continued  the  payment  of  the  premiums  after 
his  death,  and  down  until  the  time  of  her 
death  they  were  regularly  paid,  either  by 
Bessie  or  by  her  cousin  Edna  Bowen. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  From  that  it  does  not  appear 
that  the  policies  or  receipts  for  premiums 
were  ever  in  the  possession  of  Arthur  An- 
derson, or  of  any  one  other  than  Bessie,  the 
insured,  or  her  cousin  Eklna. 

After  Bessie's  death  the  company  paid  to 
the  undertaker  a  bill  for  $147  for  the  funeral 
expenses,  and  paid  the  balance  over  to  Edna 
Bowen. 

Cornelias  C.  Fitzgerald  was  apitolnted  ad- 
ministrator of  Arthur  Anderson,  and  this 
suit  was  instituted  by  him  as  such  adminis- 
trator, to  recover  the  amounts  named  in  the 
two  policies. 

The  ninth  clause  of  each  of  the  policies 
reads  as  follows : 

"OElie  Insured  may  at  any  time  change  the 
beneficiary  hereunder  by  desipiating  the  sub- 
stituted beneficiary  upon  the  company's  form  for 
change  of  beneficiary,  aiid  filing  the  same  at  the 
company's  home  office,  and  having  the  name  of 
the  substituted  beneficiary  entered  as  such  upon 
the  boolcs  of  the  company. 

"The  company  wiU,  under  ordinary  circum- 
stances, make  payment  of  whatever  sum  may 
become  due  under  the  policy  to  the  beneficiary 
appearing  as  such  upon  the  company's  books  at 
the  time  of  the  death  of  the  insured ;  but  it  re- 
serves the  right,  under  circumstances  which  ap- 
pear to  its  officers  to  justify  its  exercise,  in  order 
to  facilitate  prompt  and  equitable  settlements, 
to  make  such  payment  to  the  executor  or  ad- 
ministrator of  the  Insured,  or  to  any  relative  by 
blood  or  connection  by  marriage  of  the  insured, 
or  to  any  other  person  appearing  to  it  to  be 
equitably  entitled  to  the  same  by  reason  of  hav- 
ing incurred  expense  in  any  way  on  behalf  of 
the  insured,  or  for  his  or  her  burial,  and  the 
production  by  or  on  behalf  of  the  company  of 
this  policy  and  of  a  receipt  signed  by  any  person 
belonging  to  either  of  the  above-named  classes, 
shall  be  final  and  conclusive  evidence  that  the 
sum  so  receipted  for  has  been  duly  received  by 
the  person  or  persons  lawfully  and  rightfully 
entitled  to  receive  the  same." 

And,  relying  upon  this  clause,  the  court 
granted  an  Instruction  directing  a  verdict  for 
the  defendant.  This  ruling  of  the  court  was 
the  occasion  for  the  present  appeal. 

Industrial  insurance  and  the  provision  for 
"facility  of  payment,"  in  policies  of  this  de- 
scription, have  been  before  the  courts  in 
quite  a  number  of  cases  in  different  states. 
Without  reviewing  the  decisions  at  length, 
the  law  controlling  the  present  case  may  be 
summarized  as  follows: 

The  contract  Itself,  as  embodied  in  indus- 
trial insurance,  has  been  uniformly  held  to 
be  a   perfectly   valid   contract.     The   only 


p(dnt  of  difference  in  the  decided  cases  has 
been  as  to  the  nature  of  the  Interest  of  the 
beneficiary,  or  the  effect  of  the  "facility  of 
payment"  clause,  under  the  different  forms 
of  language  which  have  been  employed  by 
the  different  companies  writing  this  class  of 
insurance. 

Industrial  insurance  differs  In  certain 
marked  particulars  from  ordinary  life  in- 
surance, or  membership  in  a  mntnal  t>eneflt 
society.  As  has  been  frequently  said,  the 
purpose  or  object  of  industrial  insurance  1!= 
radically  different  from  that  contemplated  In 
the  other  forms ;  thus  under  a  regular  policy 
it  has  long  been  recognized  that  the  Interest 
of  the  beneficiary  named  was  a  vested  one. 
In  the  case  of  mutual  benefit  societies,  where 
provision  was  made  for  a  change  of  benefici- 
ary, it  necessarily  followed  that  no  interest 
could  pr(H>erly  be  said  to  be  vested,  prior  to 
the  death  of  the  member  or  insured,  because 
by  the  terms  of  the  contract  the  right  subsist- 
ed in  him  to  change  the  named  beneficiary  at 
his  pleasure. 

When  we  come  to  deal  with  industrial  in- 
surance, while  the  policy  names  the  benefici- 
ary, and  provides  for  a  change  of  such  by 
the  insured  at  any  time  daring  his  life,  there 
is  a  reserved  power  in  the  company  Issuing 
the  insurance  to  pay  either  to  the  named 
benefldaiy,  or  to  others  within  certain  well- 
defined  classes,  as  it  may  deem  "most  equita- 
ble" under  the  circumstances  of  each  partic- 
ular casa  There  is  nothing  corresponding  to 
this  to  be  found  in  regular  insurance  policies, 
or  in  the  membership  in  mutual  beneficial 
organizations.  The  real  beneficiary,  by  the 
terms  of  the  contract,  may  be  either  the  one 
designated  in  the  poilies,  or  some  one  else 
within  certain  defined  classes,  in  the  exer- 
cise of  the  Judgment  and  discretion  of  the 
oQlcers  of  the  company.  It  is  purely  a  mat- 
ter of  contract  between  the  Insured  and  the 
company  Issuing  the  policy. 

The  "facility  of  payment"  clause,  which  Is 
found  in  policies  of  Industrial  insurance, 
varies  considerably  In  Its  phraseology,  and 
therefore  a  rule  of  law  which  may  be  en- 
tirely applicable  under  one  form  of  policy 
may  be  inapplicable  in  a  case  where  the 
terms  are  different 

The  only  case  cited  by  the  appellant  was 
a  case  decided  at  nisi  prlus  upon  a  policy  is- 
sued by  the  Metropolitan  Life  Insuraori' 
Company.  The  "facility  of  paymait"  clause 
in  the  policies  of  that  company  differed  in 
some  respects  from  the  "facility  of  pa.v- 
ment"  clause  heretofore  quoted.  It  read  as 
follows : 

"Kfth.  The  production  by  the  company  of 
this  policy  and  of  a  receipt  for  the  sum  assurtd. 
signed  by  any  person  furaishing  proof  satisfac- 
tory to  the  company  that  he  or  she  is  the  bene- 
ficiary of  an  executor  or  administrator,  husban>i 
or  wife  or  relative  by  blood  or  connection  by 
marriage  of  the  assured  shall  be  conclusive  evi- 
dence that  such  sum  has  been  paid  to  and  re- 
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ceived  by  the  person  or  persons  lawfully  entitled 
to  the  same  and  that  all  claims  and  demands 
upon  said  company  under  this  policy  have  been 
fuUy  satisfied." 

This  It  will  be  seen  was  not  nearly  as 
broad  as  the  similar  clanse  In  the  policy  In 
this  case,  and  no  prorlsion  is  made  in  It  for 
the  exercise  of  a  discretion  on  the  part  of  the 
company  In  favor  of  one  who,  in  the  estima- 
tion of  the  officials  of  the  company,  was 
"equitably  entitled"  to  be  regarded  as  the 
beneficiary. 

The  case  now  presented  does  not  raise  a 
question  snch  as  has  sometlmea  arisen,  where 
the  Usurer  refused  to  make  any  payment 
to  any  one;  on  the  contrary,  the  agreed 
statement  of  facts  discloses  tluit  it  has  In 
good  faith  paid  the  funeral  expenses  of  the 
deceased,  and  the  balance  to  the  person  in 
whose  possession  the  policy  was,,  and  who 
bad  paid  some  of  the  premiums  upon  it 

There  was,  therefore,  no  error  on  the  part 
of  the  trial  court  in  giving  an  instruction, 
directing  a  verdict  for  the  defendant  com- 
pany, and  the  Judgment  appealed  from  will 
accordingly  be  affirmed. 

Judgment  affirmed,  with  costs. 


MABTIN  ▼.  W.  W.  LANAHAN  &  CO. 
(two  cases).     (Nog.  62,  63.) 

(Court  of  Appeals  of  Maryland.    Jan.  15, 1919.) 

1.  Tbovkb  and  Gonvebsioit  *=»1— "Convbb- 

SION." 

"ConTersion"  consists  in  appropriation  or 
deBtmctdon  of  the  property  of  another,  or  in  ex- 
ercising dominion  over  it  in  defiance  of  owner's 
rights,  or  in  withholding  possession  from  him 
under  an  adverse  claim  of  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
version.] 

2.  BBOKIBa«=»38(4)— CONVEBSIOIJ— BVIDENCIS. 

Evidence  field  insufficient  to  show  conver- 
sion by  a  broiler  of  stock  carried  by  it  for  a 
client. 

3.  Affeai.  and  Ebbob  iS='10G4(1)— Habicless 

EBBOB— iNSTBTTCnONB. 

Prejudicial  error  cannot  be  ascribed  to  in- 
structions not  materially  affecting  the  result  of 
the  case. 

4.  BBOKEBS      «=>36,      38(5)   —   DNATnUOBIZXD 

Deai>-Repddiation— Time. 
Repudiation  by  a  client  of  an  unauthorized 
deal  for  him  by  his  broker  need  not  be  im- 
mediate,  bnt  only  within  a  reasonable   time, 
which  is  a  matter  for  the  jury. 

6.  Tboveb  and  Conversion  ®=»66— Cokveb- 

8I0N— Question  fob  Jubt. 

Where   there  is   any  evidence   to  support 

the  theory  of  conversion,  that  fact  is  one  for 

the  jury;    there  being  a  complete  absence  of 


any  such  evidence,  the  case  must  be  withdrawn 
from  jury's  consideration. 

Appeal  from  the  Snp^or  Court  of  Balti- 
more City. 

Appeal  from  the  (3onrt  of  Common  Pleas 
of  Baltimore  (31ty ;  James  P.  Gorter,  Judge. 

Two  actions,  <me'  by  Charles  H.  Martin 
against  W.  H.  Lanahan  &  Co.  and  the  other 
by  Lanahan  &  C}o.  against  Martin.  From 
adverse  Judgments,  Martin  appeals.  Af- 
firmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
THOMAS,  PATTISON,  URNER,  STOCK- 
BRIDQB,  and  GONSTABt<E,  JJ. 

Raymond  S.  Williams  and  Arthur  W.  Ma- 
Chen,  Jr.,  both  of  Baltimore  (Maloy  &  Brady, 
of  Baltimore,  on  the  brief),  for  appellant 

Frank  Gosnell,  of  Baltimore  (Marbury,  Gos- 
nell  &  Williams,  of  Baltimore,  on  the  brief), 
for  appellees. 

STOCKBRIDQE;  J.  On  the  6th  day  of 
September,  1917,  CSuirles  H.  Martin  sued  the 
firm  of  W.  W.  Lanahan  &  Ck>.  in  the  court  of 
common  pleas  of  Baltimore  dty,  and  on  the 
same  day  W.  W.  Lanahan  &  Co.  brought  suit 
against  Charles  H.  Martin  In  the  superior 
court  of  Baltimore  dty. 

In  the  first  case  the  alleged  canse  of  action 
was  a  conversion  by  the  defendants  of  50 
shares  of  the  capital  stock  of  the  Chalmers 
Motor  Company,  and  the  plaintiff  claimed  to 
r>e  entitled  to  recover  damages  for  such  al- 
leged conversion. 

In  the  second  case  the  suit  was  upon  the 
common  counts  for  a  balance  found  to  be  due 
to  tliG  plaintiffs  of  several  thousand  dollars, 
as  the  result  of  certain  transactions  betweoi 
the  parties. 

The  two  cases  were  tried  together  by  agree- 
ment, inasmuch  as  the  main  and  controlling 
difference  between  the  parties  grew  out  of 
one  and  the  same  transaction.  At  the  trial 
of  the  suit  in  trover  the  court  directed  a  ver- 
dict in  favor  of  the  defendants,  and  when 
this  result  was  reached  it  necessarily  follow- 
ed that  in  the  suit  In  assumpsit  the  verdict 
should  be  in  favor  of  the  plaintiffs.  There 
was  no  difference  between  the  parties  as  to 
the  amount  due,  provided  Martin  was  not 
entitled  to  recover  damages  In  the  action  in 
trover.  Judgment  was  accordingly  entered 
In  the  action  In  assumpsit  In  favor  of  the 
plaintiffs  for  $3,956.02.  From  these  two 
judgments  Martin  has  taken  these  appeals. 
The  cases  were  argued  together  in  this  court 
During  the  progress  of  the  trial  in  the  suit 
in  trover  12  exceptions  were  reserved  on  be- 
half of  Martin,  and  by  agreement  of  counsel 
the  same  exceptions  are  to  be  regarded  as 
having  been  taken  In  each  of  the  cases. 

[1]  The  first  and  controlling  question  in 
these  cases  is  whether  there  had  been  a  con- 
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yei-slon  by  Lanaban  4  Co.  as  aTerred  In  the 
declaration  In  the  suit  brought  In  the  conrt 
of  common  pleas.  To  answer  this  it  Is  first 
requisite  to  understand  clearly  what  consti- 
tutes conversion,  and  then  to  ascertain 
whether  the  facts  as  testified  to  make  out  a 
case  of  conversion  or  not. 

Numerous  authorities  have  been  dted  by 
the  appellant  as  to  what  constitutes  conver- 
sion, but  in  none  of  them  Is  it  any  more  clear- 
ly stated  than  in  the  case  of  Dletus  v.  Fuss, 
8  Md.  148,  and  reaffirmed  in  Hammond  v.  Du 
Bote,  131  Md.  on  page  151,  101  Atl.  on  page 
622,  in  both  of  which  It  is  said: 

"The  action  of  trover  cannot  be  maintained 
without  a  conversion.  It  may  be  either  direct 
or  constructive,  and  therefore  may  be  proved 
directly  or  by  inference.  When  the  plaintiff 
fails  in  proving  an  actual  conversion,  it  will  be 
necessary  for  him  to  give  evidence  of  a  demand 
and  refusal  having  been  made  at  a  time  when 
the  defendant  had  the  power  to  give  up  the 
goods.  A  demand  and  refusal  are  only  evi- 
dence of  a  prior  conversion,  which  may  be  ex- 
plained and  rebutted  by  evidence  to  the  con- 
trary." 

In  the  case  of  Manning  v.  Brown,  47  Md. 
506,  Judge  Alvey,  commenting  upon  the  evi- 
dence in  that  case,  makes  this  farther  addi- 
tion to  the  definition  of  conversion.    He  says: 

"There  was  no  evidence  whatever  of  any  in- 
tention on  the  part  of  the  defendants  to  take 
to  themselves  the  property  in  the  goods,  or  in 
any  manner  to  deprive  the  plaintiff  of  them. 
To  entitle  him  to  recover  on  the  count  in  tro- 
ver, such  proof  would  have  been  required." 

The  same  rule  Is  clearly  stated  by  Jndge 
Burke  in  the  recent  case  of  Merciiants' 
Bank  V.  WllUama,  110  Md.  334,  72  AO.  1114, 
when  he  said: 

"Conversion,  in  the  sense  of  the  law  of  tro- 
ver, consists  either  in  the  appropriation  of  the 
property  of  another,  or  in  its  destruction,  or  in 
exercising  dominion  over  it  in  defiance  of  the 
owner's  rights,  or  in  withholding  the  posses- 
sion from  him  under  an  adverse  claim  of  title, 
and  all  who  aid,  command,  assist,  or  participate 
in  the  commission  of  such  unlawful  acts  are 
liable." 

[I]  In  view  of  these  clearly  enunciated 
principles  of  what  constitutes  conversion, 
as  n  basis  for  an  action  of  trover,  it  is  now 
in  order  to  examine  the  salient  facts  of  this 
case,  and  ascertain  how  far  they  go  to  come 
within  the  application  of  these  principles. 

On  the  13th  of  October,  1916,  Martin  re- 
quested the  firm  of  Lanahan  &  Co.  to  receive 
50  shares  of  Chalmers  Motor  Company  com- 
mon stock,  pay  to  Near  &  Co.  $6,500,  the  pur- 
chase price  for  the  same,  to  charge  that 
amount  to  bis  account,  and  to  carry  the  stock 
for  him.  On  the  same  day  Martin  was  ad- 
vised that  the  appellee  had  paid  Near  & 
Co.'s  draft  for  the  amount  named,  charged 
the  same  to  his  account,  and  that  they  would 
carry  the  stock  for  him.    The  stock  wbldi 


Martin  had  bought  at  130  sold  down  to  a  half 
point  below  par  by  the  17th  October. 

About  10  days  later  Martin  testifies  that 
in  talking  with  Mr.  Ensor,  an  employ^  of 
the  appellees,  he  was  told  that  their  firm  had 
had  an  inquiry  from  Hornblower  &  Weeks, 
of  New  York,  inquiring  whether  he  .wished 
to  sell  his  stock.  By  that  time  the  prlte 
of  the  stock  had  ralUed  somewhat,  and  was 
in  the  vicinity  of  120,  bat  Martin  told  Mr. 
Ensor  tliat  he  was  disposed  to  hold  on  a 
little  longer. 

According  to  the  witness'  calcniations,  the 
stock  which  he  had  bought  then  bad  a  book 
value  of  about  140,  and  early  in  November 
the  appellant  saw  an  artlde  in  the  Wall 
Street  Journal  to  the  effect  tliat  a  new 
company  was  to  be  formed,  which  would 
take  over  the  stock  of  the  Chalmers  Blotor 
Company,  and  give  four  shares  of  the  new 
for  one  share  of  the  old. 

Martin  also  si>eak8  of  a  circular  wliich  be 
saw,  according  to  which  the  book  value  of 
the  new  stock  was  $29,  or  for  the  four  shares 
$116,  whldi  he  would  receive  for  what  cost 
him  $130  per  share.  Again  Mr.  Martin  had 
a  talk  with  Mr.  Ensor  in  which  he  asked  if 
the  latter  could  get  him — 

"200  shares  of  the  stock  for  the  60  old  I  had 
and  deliver  it.  He  told  me  that  'it  would  be  all 
right.'  I  think  the  market  started  at  35,  but  I 
am  not  sure;  but  I  told  him  to  sell  the  200 
shares  and  he  did  sell.  He  told  me  he  had  got- 
ten an  order  and  be  told  me  he  had  gotten 
$33.60  a  share  for  it." 

The  note  reporting  the  sale  which  Martla 
received  from  Lanahan  &  Co.  under  date  of 
November  9th  showed  a  sale  as  of  that  date 
of  200  shares  of  the  Chalmers  Motor  Oorpo- 
raticm,  the  name  given  to  the  new  com- 
pany. Upon  the  receipt  of  this  Mr.  Martin 
did  not  attempt  to  disavow  the  sale  shown 
to  have  been  made,  but  did  find  some  fanlt 
with  the  fact  that  only  4  shares  of  the  new 
were  issned  for  one  of  the  old,  and  he  accord- 
ingly on  that  day  wrote  a  letter  to  Mr.  Chal- 
mers, the  president  of  the  old  coo^wny,  in 
which  the  sole  burden  of  his  complaint  was 
to  the  effect  that  the  holders  of  the  stock 
of  the  old  company  ought  to  receive  more 
than  4  shares  for  one. 

A  few  days  after  this  Mr.  Martin  got  bii! 
counsel  to  write  to  Mr.  Chalmers  about  an 
exchange  at  6  to  1  rather  than  4  to  1.  Tp 
to  this  time  it  does  not  clearly  appear  that 
either  Lanaban  or  Martin  had  any  kaowl- 
edge  of  anything  to  put  them  upon  inquir>' 
that  there  was  anything  In  connection  with 
the  proposed  exchange  except  the  cancel- 
lation of  the  certificates  ot  the  old  corpo- 
ration and  the  issuing  of  certificates  of 
stock  in  the  new.  Thus  far  In  the  transac- 
tion both  parties  were  apparently  unaware 
that  In  the  case  of  stock  of  the  one  corpora- 
tion exchanged  for  that  of  the  other  it  was 
to  l>e  on  a  basis  of  "If,  as,  and  when  Issued"; 
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or.  If  titber  party  did  have  knawledge  of 
this  fact,  DO  attentloa  apparently  was  given 
to  the  language  as  affecting  the  deal,  eltber 
by  Martin  or  Lanaban  &  Co. 

The  words  "If,  as,  and  when  Issued"  have 
a  peculiar  significance  In  this  case,  for  the 
reason  that  a  certain  amount  of  the  stock 
of  the  new  company  was  not  issued  by  way 
of  exchange  for  old  stock,  but  was  to  be 
disposed  of  to  an  underwriting  syndicate, 
which  was  to  place  the  same  upon  the  mar- 
ket at  35,  and,  as  is  common  in  stock 
transactions  of  this  sort,  the  exchanged  stock 
was  not  to  be  Issued  until  the  lapse  of  a 
certain  amount  of  time,  to  enable  the  mem- 
bers of  the  underwritkig  syndicate  to  un- 
load the  stock  taken  by  them.  This  syndi- 
cate stock,  which  was  paid  for  in  cash,  im- 
mediately received  certificates  of  the  stock, 
while  that  which  was  to  be  issued  by  5vay  of 
exchange  would  not  be  issued  until  the  time 
had  elapsed  whldi  had  been  agreed  upon  be- 
tween the  underwriting  syndicate  and  the 
new  corporation.  Comparatively  little  of  the 
stock  of  the  new  company  was  so  Issued — 
only  about  2,  000  shares  out  of  an  authorized 
Issue  of  600,000. 

On  the  9th  of  November  Martin  had  dl' 
rected  Lanahan  &  Co.  to  sell  200  shares  of 
the  stock  of  the  Chalmers  Motor  Corpora- 
tion, the  new  company,  and  this  order,  hav- 
ing been  given  without  Qualifying  ^ords, 
.was,  of  course,  applicable  only  to  issued 
8to(A  of  the  new  cori>oratlon ;  it  being  ap- 
parently Martin's  idea  that  he  could  make 
delivery  of  the  stock  sold  by  the  stock  which 
be  would  recdve  in  exchange  for  his  stock 
in  the  old  corporation. 

On  the  10th  of  November  Lanahan  &  Co., 
at  the  request  of  Martin,  sent  an  Inquiry  to 
Homblower  &  Weeks  as  to  the  latest  date 
on  which  an  exchange  of  the  old  stock  for 
the  new  could  be  effected,  and  recdved  a 
reply  under  date  of  November  14th  that  no 
date  had  been  set  when  the  company  would 
stop  exchanging  old  securities  for  the  new. 

From'  the  fact  of  this  Inquiry  being  made 
one  of  two  results  must  follow,  either  Mar- 
tin regarded  the  exchange  as  already  made, 
by  virtue  of  which  he  was  entitled  to  200 
shares  of  the  stock  of  the  new  company,  or 
else  he  still  otwned,  subject  to  the  advanc- 
es made  by  Lanahan  &  Co.,  the  60  shares 
of  old  stock  originally  purchased  by  him. 
If  the  latter,  then  there  had  been  up  to  that 
date  no  possibility  of  anything  like  a  conver- 
sion of  the  stock  by  Lanahan  &  Co. ;  and.  If 
the  former.  It  had  been  done  with  the  full 
knowledge  and  apparent  approval  by  Martin 
of  the  exchange,  and  yet  about  that  time  Mr. 
Martin  stated  to  his  counsel,  when  advised  of 
the  receipt  by  the  latter  of  a  letter  from  Mr. 
Chalmers,  that  It  "didn't  make  any  difference 
to  me,  ft>r  I  was  ont  of  the  caialmers  Mo- 
tor Corporation  entirely." 

Counsel   for   Martin   has   argued   strenu- 


ously in  this  case  that,  for  a  principal  to  be 
bound  by  the  acts  of  tls  agent,  if  there  had 
not  been  previously  delegated  authority,  it 
was  necessary  to  show  that  the  prlndpal 
had  subsequently  ratified  an  adopted  the 
act  of  his  agent,  and  that  to  render  such 
ratification  and  adoption  effectual  It  was 
essential  that  the  principal  should  have 
had  knowledge  of  all  the  previous  facts. 
This  Is  undoubtedly  a  correct  statement  of 
the  abstract  legal  principle.  Bannon  v.  War- 
field,  42  Md.  22;  Taliaferro's  Case,  71  Md. 
218,  IT  Att  1036.  But  the  difficulty  of 
applying  that  principle  in  this  case  lies  in 
the  fact  that  there  Is  nothing  whatever  to 
show  that  Martin  did  not  have  all  of.  the 
knowledge  which  was  possessed  or  enjoyed 
by  Lanahan  &  Co.,  hla  agent.  There  Is  noth- 
ing Indicative  of  any  concealment  of  misrep- 
resentation on  the  part  of  Lanahan  &  Co. 

On  the  27  th  of  November,  at  the  Instance 
of  Martin,  Lanahan  &  Co.  Instructed  Hom- 
blower &  Weeks  to  exchange  the  60  shares 
of  the  old  for  200  shares  of  the  new,  or,  as 
Martin  expresses  it,  "I  told  Mr.  Ensor  to 
get  that  stock  and  make  delivery."  The 
only  delivery  which  Martin  was  under  any 
obligation  to  make  was  200  shares  of  the 
stock  of  the  new  company  which  he  had  sold 
on  November  9th;  therefore  his  instruction 
to  Mr.  Ensor  was  a  positive  direction  to  ef- 
fect the  exchange. 

On  December  23d  Lanahan  &  Co.,  appar- 
ently at  the  suggestion  of  Martin,  wrote 
Homblower  &  Weeks  with  regard  to  the 
matter,  and  the  burden  of  the  inquiry 
seems  to  have  been  as  to  what  would  became 
of  the  dividend,  if  any,  on  the  Chalmers 
stock  In  which  Martin  ,was  interested.  He 
then,  for  the  first  tl<me  apparently,  seems  to 
have  awakened  to  the  fact  that  he  was  not 
entitled  to  receive  stock  certificates  for  his 
200  shares  vmtll  the  middle  of  April,  and  In 
the  meantime  .was  liable  to  be  required  to 
make  delivery  at  any  time  of  the  200  shares 
which  he  had  sold  on  November  9th.  He 
accordingly,  to  cover  hlma^,  went  into  the 
market  to  purchase  200  shares  of  the  new 
company's  stock  already  Issued,  and  then 
to  make  a  delivery  In  accordance  with  his 
previous  sale.  He  succeeded  in  buying  the 
200  shares  required  at  81,  thus  clearing  on 
this  transaction  $400.  That  then  left  him 
with  200  shares  of  the  Chalmers  Motor  Cor- 
poration, or  rather  the  trust  company's  cer- 
tificate for  that  amount,  the  stock  certifi- 
cate for  wbiieb.  would  not  be  deliverable 
until  AprlL 

Up  to  this  time  there  had  been  no  disavow- 
al or  repudiation  of  the  action  of  his  bro- 
kers, although  there  had  been  an  Interval 
of  six  months  since  his  original  purchase  of 
Chalmers  Motor  Company  stock,  and  five 
months  from  his  correspondence  with  the 
ofiicers  of  the  company  in  regard  to  the 
terms  of  the  ^change. 

In  December,  1916,  by  reason  of  the  de- 
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cline  In  ralne  of  the  Chalmers  Motor  stock, 
a  call  was  made  on  Martin  for  additional 
margin,  and  this  be  first  proposed  to  meet 
by  the  giving  of  notes,  and  subsequently 
arranged  to  make  a  certain  cash  payment, 
to  be  followed  by  monthly  payments  there- 
after, which  were  continued  down  to  and 
including  the  month  of  June,  1917. 

In  July,  for  the  first  time,  he  seemed  to 
hare  conceived  the  idea  that  he  had  been  de- 
prived of  his  stock  by  the  action  of  his  bro- 
kers, and  therefore  was  entitled  to  recover 
in  trover  damages  for  their  alleged  wrongful 
act.  This  was  more  than  six  months  after 
he  had  become  folly  acquainted  with  all  of 
the  facts. 

It  appears  that  monthly  statements  were 
rendered  by  Lanahan  &  Co.  to  Martin,  and 
copies  of  those  statements  down  to  July 
1,  1917,  are  embodied  In  the  record,  and 
In  every  instance  among  the  securities  of 
Martin  held  by  Lanahan  &  Co.  as  collateral 
for  advances  made  appears  the  "Chalmers 
Motor  Company." 

There  Is  nothing,  therefore,  in  the  evidence 
tending  to  show  in  any  way  "any  intention 
on  the  part  of  the  defendant  either  to  take 
himself  the  property  m  the  goods,  or  in  any 
manner  to  deprive  the  plaintiff  of  them," 
and,  in  the  language  of  Judge  Alvey,  to  en- 
title him  to  recover  on  the  count  In  trover, 
such  proof  would  have  been  required,  or, 
to  apply  the  language  used  by  Judge  Burke 
in  Merchants'   Bank  v.  Williams,  supra: 

"There  is  nothing  tending  to  show  either  the 
appropriation  of  the  property  of  another  or 
its  destraction,  or  in  exercising  dominion  over 
it  in  defiance  of  the  owner's  right,  or  in  with- 
holding the  possession  from  him  under  an  ad- 
verse .claim  of  title." 

[3]  Eleven  exceptions  were  reserved  to 
the  evidence  daring  the  progress  of  the  trial, 
and  while  in  some  instances  the  rulings  iivere 
extremely  close,  and  possibly  erroneous  as 
to  the  Immediate  question  involved,  yet  none 
of  them  materially  affected  the  result  of  the 
case  so  that  prejudicial  error  can  be  ascrib- 
ed to  them,  and  it  is  not,  therefore,  requi- 
site to  consider  them  in  detail. 

At  the  conclusion  of  the  evld^ice  Martin 
offered  10  prayers  in  the  case  in  trover, 
and  Lanahan  &  Co.  10  prayers,  all  of  wbldi 
were  refused,  with  the  exception  of  the  de- 
fendant's third  prayer,  which  was  granted, 
and  in  the  suit  on  the  common  counts  Lana- 
han &  Co.  offered  an  additional  prayer. 

It  does  not  seem  necessary  to  review  these 
several  prayers,  further  than  to  say  that 
there  was  error  in  the  refusal  of  the  defend- 
ants', Lanahan  &  Co.'a  first  prayer,  whidi 
should  have  been  granted,  Instructing  the 
Jury  that  there  was  no  evidence  legally  suf- 
Qdent  to  show  that  Lanahan  &  Co.  had  oon- 
rerted  to  their  own  use  the  50  shares  of  the 


stock  of  the  Chalmers  Motor  Company  be- 
longing to.  Martin. 

[4J  Several  of  the  other  prayers  were  de- 
fective for  one  reason  or  another,  as,  for  ex- 
ample, the  tljird  prayer  of  Lanahan  &  Co.. 
which  required  the  Jury  to  find  that  Marthi 
had  immediately  repudiated  the  action  of  his 
broker.  While  a  few  cases  have  gone  to  this 
extent,  the  case  of  Bostaln  v.  De  Laval  Co., 
92  Md.  483,  48  Atl.  75,  shows  that  the  rule 
as  adopted  in  this  state  does  not  exact  an 
immediate  repudiation  of  an  unauthorized 
deal,  but  only  a  repudiation  witliln  a  rea- 
sonable time,  which  reasonabble.  time  is  a 
matter  to  be  found  by  the  jury. 

[6]  So  also  in  many  Instances  the  question 
of  a  conversion  vel  non  is  a  question  of  fact 
for  the  Jury,  and  where  there  is  any  evldenci- 
tending  to  support  the  theory  of  conversioD. 
that  fact  is  also  one  to  be  found  by  the  Jur.v 
nnder  proper  instructions;  but  .where,  as 
in  the  present  case,  there  is  a  complete  ab- 
sence of  any  evidence  in  any  way  tending 
to  snpport  the  theory  of  conversion,  as  de- 
fined by  the  adjudicated  cases,  it  is  the  plain 
duty  of  the  court  to  withdraw  the  case  from 
the  Jury's  consideration. 

The  errors  soggested  could  not  have  oper- 
ated in  any  .way  to  the  prejudice  of  Martin, 
and  therefore  the  judgments  appealed  from 
will  be  affirmed. 

Judgments  in  Nos.  62  and  63  affirmed: 
the  appellant  to  pay  the  costs. 


STEM  V.  CHAWFOBD  et  aL    (No.  73.) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1919.1 

1.  Tbiai.    ®s»89  —  BvinKHCB  —  Motion    to 
Stbikb. 

Though,  standing  alone,  the  testimmy  of 
defendant,  the  first  witness  for  the  defense,  wa» 
in'buflScient  to  support  his  contention  of  pur- 
chase of  wheat,  general  motion,  at  the  dos« 
thereof  to  strike  it  was  properly  overruled,  it 
being  relevant  as  to  acceptance,  which,  as  well 
as  receipt,  must,  under  Uniform  Sales  Act,  I 
25,  be  proven,  in  the  absence  of  written  con- 
tract; and  it  not  being  assumable  that  there 
would  not  be  other  evidence. 

2.  WiTNissEB    ^=>372(2)  —  CBoas-ExAiiiirA- 
TiON— Bias. 

Plaintiff  could  not  introduce  a  check  given 
him  by  defendant,  having  nothing  to  do  with  the 
controversy,  to  show,  on  cross-ezamination  of 
defendant,  by  reason  of  an  indorsement  by  him 
on  the  chedc,  the  bias,  hostility,  and  mental 
character  of  the  witness;  defendant  having  al- 
ready testified  he  and  plaintiff  were  not,  and 
he  doubted  if  they  ever  would  be,  Mends. 

3.  EviDKNCB  «=s>155(10)—OowvitBSATiOH— Re- 
lation TO  Otheb  Evidenox. 

S.  as  B  witness  for  plaintiff  having  alreadr 
testified  to  a  conversation,  and  denied  that  he 
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told  M.  that  he  had  aold  the  wheat  in  question 
to  C,  M.  could  testify  to  what  S.  said  about 
it  in  that  conversation. 

4.  Tkial  «=5»287(8>— Iwbtbuotions— REQxn:BTB 

— MODirtOATIOlT, 

The  court  having  modified  plaintiff's  prayer, 
proceeding  on  the  theory  that  he  had  bought  the 
growing  wheat  from  S.,  by  inserting,  "provided 
the  jury  do  not  find  S.  had  previously  sold  it 
to  C,"  It  should  have  gone  further,  and  in- 
structed what  was  necessary  under  the  statute 
to  make  it  a  valid  sale  relative  to  acceptance 
and  receipt  or  delivery. 

6.  Trial  «=»296(2)— IwOTBOOTioire-Oum  bt 
Others. 
Modifying  plaintiff's  prayer,  proceeding  on 
the  theory  that  he  had  bought  growing  wheat 
from  S.,  by  inserting,  "provided  the  jury  do 
not  find  S.  had  previously  sold  it  to  C,"  with- 
out any  explanation  as  to  .what  was  sufficient 
for  a  valid  sale,  might  have  been  misleading, 
though  defendant's  prayer  presented  their  the- 
ory, neither  prayer  referring  to  the  other. 

6.  TWAI,    «=»200— iNBTBDOnOirS— liKOAL    BlF- 
FEOT   OT   £>VIDEHCS. 

The  court  may  instruct  aa  to  the  legal  ef- 
fect of  any  circumstance  offered  and  from  which 
constructive  delivery,  which  is  a  mixed  question 
of  law  and  fact,  is  to  be  deduced. 

7.  FBAtjua,  STATtme  or  «»109— Acceptance 

— QXTESTION  VOB  JT7BT. 

Evidence  in  action  involving  question  of 
valid  sale  of  growing  wheat  held  suiBcient  to  go 
to  the  jury  on  the  qneetion  of  acceptance  with- 
in the  meaning  of  Uniform  Sales  Act,  S  25  (3). 

8.  Sales  «=>234(8)— Bona  Fids  Pubchaskk— 
Deuvist— "CoNSTBDonvE  PoeaessioN." 

Under  Uniform  Sales  Act,  {  26,  providing 
that  a  sale  of  goods  worth  $50,  in  the  absence 
of  part  payment  or  a  written  contract,  shall 
not  be  enforceable,  unless  buyer  shall  accept 
and  "actually  receive"  part  of  the  goods,  and 
Code  Pub.  Civ.  Laws,  art.  21,  {  43,  providing 
that  no  personal  property,  whereof  the  seller 
shall  remain  in  possession,  shall  pass  to  buyer 
except  by  bill  of  sale  acknowledged  and  record- 
ed, provided  that  this  shall  not  apply  to  a  sale 
accompanied  by  "delivery,"  nor  as  between  the 
parties,  as  against  subsequent  bona  fide  pui^ 
chasers  constructive  delivery  or  "constructive 
possession,"  that  which  exists  in  contemplation 
of  law  without  actual  enjoyment  is  not  enough 
(quoting  1  Words  and  Phrases,  036). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Construc- 
tive Possession.] 

9.  Sales   <3=>241— Boha   Fide   Ptjbohabeb— 
Defenses. 

That  a  subsequent  bona  fide  purchaser  has 
no  bUl  of  sale  does  not  prevent  his  objecting 
that  a  prior  purchaser  has  none,  and  so  under 
Code  Pub.  Civ.  Laws,  art  21,  J  43,  cannot 
claim  against  htm. 

10.  Sales  €=>234(8)— Bona  Fide  Pubohaseb 
—Defenses. 

As  against  claim  of  subsequent  bona  fide 
purchaser  of  goods,  it  is  no  protection  that  orig- 
inal buyer  took  possession  after  the  second  sale. 


Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  Wm.  Henry  Forsythe,  Jr.,  Judge. 

Action  by  Aubrey  J.  Stem  against  Francis 
A.  Crawford  and  others.  From  an  adverse 
judgment,  plaintiff  appeals.  Reversed,  and 
new  trial  awarded. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATTISON,  URNER, 
STOCKBRIDGE,  and  CONSTABLE,  JJ. 

Guy  W.  Steele,  of  Westminster,  for  appel- 
lant. 

Francis  Neal  Parke,  of  Westminster 
(James  A.  C.  Bond,  of  Westminster,  on  the 
brief),  for  appellees. 

BOYD,  C.  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  the  defendants  (appel- 
lees) In  an  action  of  trover  brought  by  the 
plaintiff  (appellant)  to  recover  the  value  of 
an  undivided  Interest  In  a  crop  of  growing 
wheat  on  51  acres  of  land  in  Carroll  county. 
There  was  a  demurrer  to  each  of  the  three 
counts  of  the  declaration,  which  the  court 
overruled  to  the  first  and  second  and  sustain- 
ed to  the  third.  As  the  appellant  under  the 
first  and  second  coimts  obtained  the  benefit 
of  everything  he  could  have  asked  under  the 
third,  the  ruling  as  to  the  latter  Is  immate- 
rial, and  need  not  be  discussed.  There  are 
three  exceptions  to  the  rulings  on  the  ad- 
missibility of  evidence,  and  one  on  the  ac- 
tion of  the  court  on  the  prayers. 

C.  Welby  Streaker  rented  a  farm  from  the 
defendant  Crawford  from  the  1st  of  April, 
1916,  until  March  31,  1917.  He  was  to  fur- 
nish half  of  the  seed  and  fertilizer  and  get 
half  of  the  crop,  but  upon  the  expiration  of 
hlB  tenancy  he  was  not  to  cut  the  growing 
crop  then  on  the  farm  which  was  to  be  cut 
by  the  landlord,  or  the  succeeding  tenant, 
hauled  to  market  and  sold,  and  out  of  the 
proceeds  of  sale  Streaker  was  to  receive  one- 
fourth,  or  he  could  have  taken  one-fourth  of 
the  wheat.  There  was  a  crop  of  wheat  on 
the  farm  when  he  took  possession,  which  he 
cat  and  delivered  to  the  railroad  for  what  is 
spoken  of  as  "the  fourth  bushel."  He  sowed 
51  acres  and  left  at  the  end  of  the  year,  in 
March,  1917.  John  C.  Miller, '  one  of  the  de- 
fendants, succeeded  him  as  tenant,  his  ten- 
ancy beginning  April  1,  1917.  He  cut  the 
wheat  which  Streaker  sowed,  had  it  threshed, 
hauled  to  market,  sold  it,  collected  the  mon- 
ey, and  turned  over  three-fourths  of  the 
proceeds  to  Crawford  and  kept  one-fourth. 
The  controversy  in  this  case  has  arisen  by 
reason  of  the  claim  of  Crawfot-d  that  In  Jan- 
uary, 1917,  Streaker  sold  to  him  all  of  his  in- 
terest In  the  growing  crop  of  wheat  which 
he  had  sowed  on  the  51  acres,  and  Stem  (the 
appellant)  contends  that  Streaker  sold  it  to 
him  on  March  1, 1917,  for  which  he  paid  him 
$200  and  took  his  receipt. 
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In  this  state  growing  crops,  If  fructus  in- 
dustrlales,  such  as  one  of  wheat,  were  regard- 
ed as  chattels,  and  hence  could  be  sold  with- 
out complying  with  the  fourth  section  of  the 
statute  of  frauds,  and  a  sale  of  a  crop  not 
yet  threshed,  shucked,  or  gathered  was  not 
within  the  seventeenth  section  of  that  stat- 
ute, because  as  work  and  labor  were  neces- 
sary to  prepare  It  for  delivery,  It  was  not  a 
sale  of  goods,  wares,  and  merchandise  within 
the  meaning  of  that  section.  Willard  t. 
Hlgdon,  123  Md.  447,  451,  91  AH.  677,  Ann. 
Cas.  1916C,  339,  where  many  cases  are  cited. 
That  rule  has  been  somewhat  changed  by  the 
Uniform  Sales  Act,  which  was  adopted  in 
this  state  in  1910,  and  now  embraces  sections 
22  to  99,  inclusive,  of  article  83  of  the  Ciode. 
By  section  9T  it  is  provided  that: 

"  'Goods'  include  all '  chattels  personal  other 
than  things  in  action  or  money.  The  term  in- 
cludes implements,  industrial  growing  crops  and 
things  attached  to  or  forming  a  part  of  the  land 
which  are  agreed  to  be  severed  before  sale  or 
under  the  contract  of  sale." 

Section  24  provides  that: 

"Subject  to  the  provisions  of  this  subtitle  and 
of  any  statute  in  that  behalf,  a  contract  to  sell 
or  a  sale  may  be  made  in  writing  (either  with 
or  without  seal),  or  by  word  of  mouth,  or  part- 
ly in  writing  and  partly  by  words  of  mouth,  or 
may  be  inferred  from  the  conduct  of  the  par- 
ties." 

Section  25  Is  as  follows: 

"A  contract  to  sell  or  a  sale  of  any  goods 
or  choses  in  action  of  the  value  of  fifty  dollars 
or  upward  shall  not  be  enforceable  by  action, 
unless  the  buyer  shall  accept  part  of  the  goods 
or  choses  in  action  so  contracted  to  be  sold,  or 
sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  or  sale  be  signed  by 
the  party  to  be  diarged  or  his  agent  in  that 
behalf. 

"(2)  The  provisions  of  this  section  apply  to 
every  sudi  contract  or  sale,  notwithstanding 
that  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of 
such  contract  or  sale  be  actnally  made,  pro- 
cured or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit 
for  delivery;  but  if  the  goods  are  to  be  manu- 
factured by  the  Seller  especially  for  the  buyer 
and  are  not  suitable  for  sale  to  others  in  the 
ordinary  coarse  of  the  seller's  business,  the  pro- 
visions of  this  section  shall  not  apply." 

Streaker  and  Stem  testified  that  the  latter 
paid  the  former  $200  for  the  wheat  on  or 
about  March  1,  1917,  and  the  receipt  for  the 
same  is  set  out  in  the  record.  That  trans- 
action was  undoubtedly  a  compliance  with 
the  statute.  At  the  conclusion  of  the  testi- 
mony in  chief  of  Crawford,  which  had  been 
admitted  subject  to  exception,  the  plaintiff 
made  a  motion  to  strike  out  his  evidence  as 
to  the  purchase  of  the  wheat  because: 


"(1)  It  does  not  meet  the  requirements  of  the 
Uniform  Sales  Act 

"(2)  Because  the  undisputed  evidence  ghowi 
that  the  vendor  remained  in  possession  of  it, 
and  no  bill  of  sale  was  given  and  recorded. 

"(3)  And  for  other  apparent  reasons." 

[1]  The  court  overruled  the  motion,  and 
that  ruling  constitutes  the  first  exception. 
Crawford  was  the  first  witness  called  by  the 
defendants,  and,  conceding  that  that  evidence 
alone  would  be  Insafficient  to  support  bis 
contention  that  he  had  purchased  the  whest, 
the  court  could  not  assume  that  there  wonid 
not  be  other  evidence.  His  testimony  tended 
to  show  a  compliance  with  paragraph  3  of 
section  25  of  article  83,  which  provides  that: 

"There  is  an  acceptance  of  goods  within  Uie 
meaning  of  this  section  when  the  buyer,  either 
before  or  after  delivery  of  the  goods,  expresfes 
by  words  or  conduct  his  assent  to  becoming  tbe 
owner  of  those  specific  goods." 

As  it  was  necessary  to  prove  an  acc^tance 
as  well  as  a  receipt,  his  testimony,  reflert- 
ing  upon  that,  was  relevant  and  admissible, 
and  hence  the  court  could  not  have  stricken 
that  part  of  it  out  under  that  motion,  whldi 
was  general  and  did  not  refer  to  any  particu- 
lar part  of  his  evidence. 

[2]  The  second  exception  was  taken  to  the 
refusal  of  the  court  to  permit  the  plaintiff 
to  offer  in  evidence  a  chetA  which  Crawford 
bad  given  Stem  for  an  account  Stem  bad 
against  him.  It  had  nothing  to  do  with  this 
controversy,  but  the  plaintiff  claimed  that  by 
reason  of  an  indorsemmt  written  on  it  by 
Crawford  it  was  admissible  to  show  on  cross- 
examination  "the  bias,  hostility  and  mental 
character  of  the  witness  Crawford."  He  had 
already  testified  that  he  and  Stem  were  not 
friends,  and  he  doubted  whether  they  ever 
would  be,  and  as  the  evidence  offered  was 
not  In  any  way  connected  with  this  contro- 
versy the  court  was  right  in  excluding  it, 
however  improper  the  indorsement  may  be 
conceded  to  have  been. 

[3]  The  third  exception  was  to  the  refusal 
to  strike  out  certain  evidence  of  John  C. 
Miller.  He  testified  that  on  January  12, 
1917,  he  heard  Streaker  and  Crawford  talk 
about  the  farm,  and  Crawford  told  Streaker 
that  Miller  was  there  to  rent  in  case  be 
gave  It  up.    He  said  that  Streaker  stated: 

"That  I  could  have  the  farm  as  far  as  he 
was  concerned,  and  he  had  nothing  to  do  with 
the  wheat  crop;  that  was  between  Mr.  Craw- 
ford and  I,  and  the  plowing  could  go  with  it." 

Streaker  had  already  testified  to  the  con- 
versation, and  denied  that  he  bad  told  Mil- 
ler that  he  had  sold  the  wheat  to  Crawford. 
For  that  and  other  reasons  which  might  be 
given  we  can  see  no  valid  objection  to  tbe 
evidence  of  Miller. 

[4-6]  The  first  prayer  of  the  plaintiff  pro- 
ceeded on  the  theory  that  he  bad  purchased 
the  wheat  crop  from  Streaker  on  March  li 
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1917,  but  made  no  reference  to  the  alleged 
purchase  of  it  hy  Crawford  In  January.  The 
court  modified  it  by  Inserting  in  it,  "provided 
the  Jury  do  not  find  that  the  said  Streaker 
had  previously  sold  the  said  interest  in  the 
said  wheat  crop  to  tlie  said  Crawford," 
and  granted  the  prayer  as  modified.  If  the 
sale  to  Crawford  was  a  sufficient  compliance 
with  the  statute,  and  was  •  made  prior  to 
March  ]st,  it  was  of  course  proper  to  modify 
the  prayer  offered  by  the  plaintiff,  but  the 
cpurt  ought  to  have  gone  further  and  have  in- 
structed the  Jury  as  to  what  was  necessary 
under  the  statute  to  make  It  a  valid  sale. 
The  Jury  could  not  be  presumed  to  know 
that,  and  if  it  was  satisfied  that  Streaker 
had  agreed  to  sell  the  wheat  to  Crawford  be- 
fore the  Ist  day  of  March,  it  might  not  have 
felt  hound  by  such  matters  as  whether  there 
was  an  acceptance,  receipt,  or  delivery,  but 
it  bad  nothing  In  tliat  prayer  to  guide  it 
The  defendants'  first  prayer  did  present  their 
theory,  but  neither  prayer  referred  to  the 
other,  and  the  modification  of  the  plaintiff's 
might  have  been  misleading,  without  some 
explanation  as  to  what  was  sufficient  to  make 
a  valid  sale,  leaving  of  course  the  facts  to 
the  jury.  Constructive  delivery  Is  a  mixed 
question  of  law  and  fact,  and  the  court  can 
instruct  the  Jury  as  to  the  legal  effect  of  any 
particular  circumstance  which  may  be  offer- 
ed to  the  jury  and  from  which  the  delivery 
is  to  be  deduced.  Atwdl  v.  Miller,  6  Md.  11, 
19.  61  Am.  Dec.  294. 

[7]  But,  after  all,  the  case  turns  on  the 
question  whether  the  alleged  sale  by  Streak- 
er to  Crawford  was  a  valid  one  under  the 
statute.  If  the  jury  believed  the  evidence  of 
the  defendants  as  to  what  occurred.  We  are 
not  now  speaking  of  the  necessity  vel  non  of 
a.  bill  of  sale.  It  is  said  in  the  brief  of  the 
appellees  that — 

"In  this  case  no  earnest  was  given  by  Craw- 
ford, and  there  was  no  note  or  memorandum 
passed  between  Crawford  and  Streaker.  So  the 
remaining  qnestions  are:  Was  there  evidence  of 
an  acceptance  and  receipt  by  the  buyer  of  the 
growing  crop,  or  did  the  bnyer  give  something 
In  part  payment?" 

As  we  have  already  indicated,  we  think 
there  was  sufficient  evidence  of  an  accept- 
ance within  the  meaning  of  parngraph  (3) 
of  section  25  to  authorize  the  submission  of 
that  to  the  Jury,  but  the  record  In  this  case 
strikingly  shows  the  danger  of  such  a  rule, 
if  the  theory  of  the  defendants  is  held  to  be 
correct  In  reference  to  the  effect  of  the  al- 
leged sale  to  Crawford.  The  uncontradicted 
evidence  is  that  the  plaintiff  purchased 
Streaker's  interest  in  the  wheat  crop,  paid 
him  for  it,  and  took  his  receipt  while  Streak- 
er was  still  in  actual  possession  of  the  farm; 
it  being  about  a  month  before  the  end  of  his 
tenancy.  The  farm  was  In  sight  of  plaln- 
tlfTs  place  of  business,  and  he  had  no  reason 
to  snspect  that  Streaker  had  sold  the  wheat 


to  Crawford,  or  any  one  else.  Streaker  told 
him  that  Crawford  bad  refused  to  give  him 
his  price,  and  as  he  was  going  away  he  want- 
ed to  sell  it  He  testified  at  the  trial  to  the 
same  thing,  and  positively  denied  that  he  had 
sold  it  to  Crawford.  Crawford  has  never  yet, 
as  far  as  the  record  discloses,  paid  a  cent 
on  the  purchase  money,  and  has  not  given 
him  a  release  for  the  clover  seed,  which  he 
said  Streaker  was  to  have  furnished,  and 
which  he  claims  was  a  part  of  the  considera- 
tion for  the  wheat.  He  said  Streaker  was  to 
come  the  day  after  the  sale  of  his  personal 
effects  (which  was  on  March  12th),  but  he  did 
not  come.    He  testified: 

"I  never  paid  a  cent  in  cash  money  on  wheat 
outside  of  the  clover  seed.  I  consider  that  as 
part  payment  I  never  went  to  Mr.  Streaker 
to  give  him  any  money ;  it  was  his  place  to 
come  to  me.  I  owe  him  for  the  wheat,  and 
he  owes  me." 

At  that  sale  Crawford  was  the  auctioneer, 
and  Streaker  paid  him  for  his  services, 
although  there  was  testimony  that  Streaker 
said  he  wanted  that  settled  separately  from 
the  claim  between  them  as  landlord  and  ten- 
ant. 

It  was  recently  said  in  Castle  v.  Swift  & 
Co.,  132  Md.  631,  104  Afl.  187,  by  Judge  Pat- 
tison,  speaking  for  the  court,  that: 

"It  Is  clear  that  the  terms  of  the  statute  re- 
quire two  distinct  acts  on  the  part  of  the  ven- 
dee; he  must  accept  and  he  must  actually  re- 
ceive, a  part  of  the  goods,  in  order  to  render 
the  contract  binding  on  him.  There  may  be 
an  actual  receipt  without  any  acceptance,  and 
there  may  he  an  acceptance  without  any  re- 
ceipt An  acceptance  may  precede  or  follow 
the  receipt  or  it  may  be  contemporaneous  there- 
with; and  at  times  even  a  receipt  may  be  evi- 
dence of  acceptance,  but  it  is  not  the  same 
thhig.  Hewes  &  Co.  v.  Jordan,  39  Md.  472,  17 
Am.  Rep.  578." 

Again  It  was  there  said: 

"All  cases  admit  that  the  term  'actually  re- 
ceive' found  in  the  statute  means  the  acquisi- 
tion of  possession  by  the  buyer,  and  whatever 
difficulties  exist  in  regard  to  Its  meaning  are 
largely  due  to  the  inherent  difficulty  of  deter- 
mining what  is,  in  fact,  possession.  This  court, 
however,  has  said,  speaking  through  Judge  Al- 
vey,  that:  The  receipt  of  part  of  the  goods  is 
the  taking  possession  of  them.  When  the  seller 
gives  to  the  buyer  the  actual  control  of  the 
goods,  and  the  buyer  accepts  such  control,  he 
has  actually  received  them.'  Hewes  &  Co.  v. 
Jordan,  supra. 

"It  is  said,  however,  upon  good  authority,  that 
goods  may  be  received  by  the  buyer  within  the 
meaning  of  the  statute,  and  yet  allowed  to  re- 
main in  the  hands  of  the  vendor,  if  it  be  shown 
that  the  seller  has  ceased  to  hold  in  the  char- 
acter of  unpaid  vendor  and  holds  wholly  .as 
bailee  for  the  buyer.  Williston  on  Sales,  g  91,' 
and  the  numerous  cases  cited  In  note  thereto." 

[8]  We  do  not  donbt  that  the  ddivery  re- 
quired by  the  statute  may  be  constructive 
in  reference  to  a  growing  crop  of  Wheat  as 
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between  the  vendor  and  the  vendee,  but 
whether  It  Is  sufficient  as  against  a  subse- 
quent purchaser,  acting  in  good  faith  and 
without  notice  of  a  prior  sale,  who  has  paid 
value  for  it,  presents  a  different  question,  es- 
pecially under  such  circumstances  as  are 
shown  by  this  record.  Nothing  was  done  by 
either  Streaker  or  Crawford  to  suggest  any 
change  of  possession  before  the  sale  was 
made  to  Stem.  Streaker  was  then  in  as  full 
actual  possession  of  the  farm  as  he  had  been 
since  he  moved  there.  The  last  paragraph 
which  we  have  just  quoted  from  Castle  v. 
Swift  &  Co.  reflects  much  upon  the  question 
now  being  considered.  In  Brown  on  Statute 
of  Frauds  (4th  Ed.)  H  315-340,  acceptance 
and  receipt  are  fully  considered.  In  section 
318 A  it  is  said: 

"There  remains  to  be  considered  the  third 
form  of  delivery  and  receipt,  often  spoken  of 
as  'constructive,'  where,  without  actual  transfer 
of  the  goods  or  their  symbol,  the  conduct  of  the 
parties  is  such  as  to  be  inconsistent  with  any 
other  supposition  than  that  there  has  been  a 
change  in  the  nature  of  the  holding;  that  the 
seller,  or  his  bailee,  now  holds  as  the  bailee  of 
the  buyer,  or  that  the  buyer  himself,  who  for- 
merly had  goods  of  the  seller,  in  his  own  pos- 
session as  bailee,  is  now  permitted  by  the  latter 
to  deal  with  them  as  owner.  WheUier  such  a 
change  has  taken  place  is  a  question  for  the 
jury  on  the  evidence." 

As  by  the  terms  of  the  statute  there  must 
be  an  acceptance  of  part  of  the  goods  and 
the  buyer  "must  actually  receive  the  same," 
if  the  seller  is  in  fact  still  in  possession  of 
them,  but  his  possession  Is  treated  as  the 
buyer's  possession,  when  there  is  a  construc- 
tive delivery,  he  must,  to  give  It  force,  be 
treated  as  the  bailee  or  agent  of  the  buyer. 
It  is  said  in  20  Cyc.  260: 

"Although  the  goods  remain  in  the  possession 
of  the  seller,  yet  there  may  be  a  receipt  by  the 
buyer  if  the  seller  ceases  to  hold  as  owner  and 
agrees  to  hold  as  the  bailee  of  the  buyer,  with 
his  consent,  but  to  constitute  a  receipt  in  such 
a  case  the  seller  must  have  lost  his  lien  for  the 
price,  and  if  a  sole  was  not  accomplished  by 
manual  delivery  or  actual  chauge  of  custody, 
there  is  authority  for  requiring  proof  'of  some 
act  indicating  a  change  in  the  seller's  holding; 
proof  of  mere  words  being  insufficient  to  show 
a  receipt." 

Section  46  of  article  83  of  the  Code  la  aa 
follows: 

"Where  a  person  having  sold  goods  continues 
in  possession  of  the  goods,  or  of  negotiable  docu- 
ments of  titie  .to  the  goods,  the  delivery  or 
transfer  by  that  person,  or  by  an  agent  acting 
for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge  or  other  disposition 
thereof,  to  any  person  receiving  and  paying  val- 
ue for  the  same  in  good  faith  and  without  notice 
of  the  previous  sale,  shall  have  the  same  effect 
as  if  the  person  making  the  delivery  or  transfer 
were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same," 


Section  39  of  article  14  In  reference  to  ne- 
gotiable bills  of  lading  and  section  48  of  ar- 
ticle 14A  in  reference  to  negotiable  ware- 
house receipts  have  similar  provisions.  The 
same  principle  applies  in  cases  of  condi- 
tional sales.  In  Praeger  v.  Implement  Co.. 
122  Md.  303,  89  AU.  501,  Ann.  Cas.  1916A. 
1255,  Judge  Thomas,  In  speaking  for  the 
court,  said  that: 

"Prior  to  the  enactment  of  section  41  of  arti- 
cle 83  of  the  Code  of  1012,  it  had  been  uniformly 
held  in  this  state  that  contracts  of  sale  wherein 
the  vendor  reserved  title  to  the  property  until 
the  contract  price  was  paid  were  valid  between 
the  vendor  and  vendee  and  as  to  all  peiaons 
claiming  under  the  latter  with  notice  of  the 
contracts,  but  that  they  were  not  binding  as 
to  bona  fide  purdiasers  who  acquired  the  prop- 
erty without  notice  of  the  vendor's  daim." 

The  court  did  not  deem  it  necessary  to  de- 
termine how  far  the  rule  stated  may  be  mod- 
fled  by  the  provisions  of  section  41  of  article 
83,  as  no  proper  construction  of  that  act 
could  aid  the  appellant,  and  there  Is  nothing 
in  that  section  which  could  aid  the  present 
appellees  In  any  way. 

We  also  held  in  Praeger  v.  Implement  Co., 
and  In  Dlnsmore  v.  Maag-Wabmann  Co.» 
122  Md.  177,  89  AtL  399,  Ann.  Cas.  1916A, 
1270,  that  section  43  of  article  21,  relating 
to  the  execution  and  recording  of  bills  of 
sales  and  mortgages  of  personal  property, 
did  not  apply  to  conditional  sales,  as  the  ven- 
dors do  not  remain  in  possession,  but  In  a 
case  like  this  we  are  of  the  opinion  that  it 
does  apply  when  bona  fide  purchasers  for 
value  are  concerned.  A  mere  constructive 
delivery  such  aa  Is  claimed  here  Is  no  notice 
to  the  public  that  there  has  been  a  change  of 
ownership,  and  the  very  object  in  requiring 
bills  of  sale  to  be  executed  and  recorded, 
as  provided  In  section  43  of  article  21,  would 
be  defeated,  if  It  is  not  applicable  to  such  a 
case  as  this.  The  section  concludes  by  say- 
ing: 

"But  nothing  herein  contained  shall  be  con- 
strued to  extend  to  any  sale  or  gift,  where  the 
same  is  accompanied  by  delivery,  nor  to  invali- 
date such  transfer  as  between  the  parties- 
thereto." 

In  cases  between  the  parties  the  statute 
therefore  makes  an  exception,  bat,  when  it 
says  "is  accompanied  by  delivery,"  it  does 
not  mean  a  constructive,  but  an  actual,  de- 
livery, in  so  far  as  bona  fide  purchasers  are 
concerned.  "  'Constructive  possession'  is  that 
which  exists  In  contemplation  of  law  without 
actual  enjoyment  or  occupation."  1  Words 
and  Phrases,  936,  and  cases  there  dted.  We 
are  therefore  of  the  opinion  that,  as  against 
bona  flde  subsequent  purchasers  without  no- 
tice, such  a  constructive  delivery  as  Is  date- 
ed  here  is  not  a  compliance  with  section  ^ 
of  article  83,  which  provides  that  the  buyer 
shall  accept  "and  actually  receive"  the  goods, 
and  also  that,  even  if  It  be  admitted  that 
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Crawford  was  put  In  conatrnctive  posses- 
sion of  the  wheat,  the  actual  possession 
which  Streaker  In  fact  had  was  such  as  to 
require  a  bill  of  sale  to  he  executed  and  re- 
corded, In  order  to  protect  Crawford  from 
Stem,  who  la  shown  to  he  a  bona  fide  sub- 
Bequent  purchaser  for  value,  without  notice 
of  any  question  about  the  right  of  Streaker 
to  the  wheat  when  he  purchased  and  paid 
for  It. 

The  appellees  referred  to  Davis  v.  McFar- 
land,  37  Cal.  634,  99  Am.  Dec  340,  Cummins 
V.  Griggs,  2  Duv.  (Ky.)  8T,  87  Am.  Dec.  482, 
Ross  T.  Welch,  11  Gray  (Mass.)  235,  and 
Thomdlke  v.  Bath,  114  Mass.  116,  19  Am. 
Bep.  318,  in  support  of  the  contrary  view, 
but  the  circumstances  of  those  cases  were 
very  different  from  those  In  this,  and  no 
such  statutes  as  section  46  of  article  88  and 
section  43  of  article  21  of  our  Code  were 
cited  or  appatently  In  force  in  those  states 
at  the  times  of  the  decisions.  Iij  Davis  v. 
McFarland  the  wheat  was  sowed  on  the  pub- 
lic land  of  the  United  States  by  one  Bowen, 
the  seller,  who  never  had  any  possession  or 
right  of  possession  of  the  land  excepting 
sacb  as  was  conferred  by  his  cultivation.  No 
sach  question  as  whether  a  bill  of  sale  would 
have  protected  the  first  purchaser  was  rais- 
ed, but  if  the  statute  is  similar  to  ours  the 
difficulty  would  have  been  that  the  seller 
did  not  remain  In  possession.  In  Cummins 
v.  Griggs,  the  contest  was  between  a  pur<aias- 
er  and  a  creditor  of  the  seller.  So  in  the 
case  of  Bobbins  v.  Oldham,  1  Duv.  (Ky.)  28, 
wbldt  is  the  one  relied  on  in  Davis  v.  Mc- 
Farland. Indeed  In  the  latter  case  the  syl- 
labus refers  to  creditors,  and  not  to  pur- 
diasers,  although  there  was  a  second  pur- 
chaser In  that  case.  In  Ross  v.  Welch  the 
only  question  was  whether  the  case  was  with- 
in the  statute  of  frauds,  and  In  Thomdlke 
▼.  Bath,  the  seller  was  held  to  be  the  bailee 
of  the  purchaser.  In  the  latter  case  the  sell- 
er was  a  manufacturer  of  pianos,  and  the 
purchaser  left  those  he  bought  with  him  to 
be  finished.  It  will  also  be  observed  that 
In  decisions  cited  In  these  cases  reference 
was  made  to  the  fact  that  the  sales  were 
otherwise  complete.  There  is  nothing  in 
those  cases,  or  any  others  we  have  found, 
which  could  cause  us  to  reach  a  different 
conclusion  from  that  announced  above  as  to 
constructive  possession  or  constructive  deliv- 
ery when  the  rights  of  bona  fide  subsequent 
purchasers  without  notice  are  involved. 

[9]  It  was  also  suggested  by  the  appellees 
that,  as  Stem  did  not  have  a  bill  of  sale,  he 
was  not  in  a  position  to  object  to  Crawford 
not  having  one,  but  that  suggestion  overlooks 
the  fact  that  there  is  no  subsequent  purchas- 
er claiming  against  him,  and  as  between 
Streaker  and  him  the  statute  Itself  protect- 
ed him  as  shown  above. 

It  was  also  contended  on  the  part  of  the 
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appellee's  that  there  was  a  part  payment, 
which  was  sufficient  under  the  statute.  In- 
asmuch as  we  have  reached  the  conclusion 
we  have  announced  in  reference  to  the  ne- 
cessity for  a  bill  of  sale,  it  is  not  necessary 
to  consider  at  much  length  this  branch  of 
the  case.  The  appellees  claim  that  Crawford 
purchased  the  wheat  for. $187.50,  and  a  re- 
lease of  a  claim  for  clover  seed,  the  one- 
half  of  which  Streaker  was  to  furnish,  but 
did  not  do  so.  Streaker  flatly  denied  that 
there  was  any  such  agreement  He  admit- 
ted that  by  the  terms  of  renting  he  was  to 
"pay  for  one-half  of  the  clover  seed  sown 
In  the  spring  after  I  took  possession  of  the 
farm;  but  when  I  got  there  he  said  that  he 
had  seed ;  be  would  bow  It  all.  He  sowed  it 
all ;  when  I  left  I  did  not  catch  on  to  that— 
I  got  stung  one-half  of  the  crop."  We  do 
not  find  that  contradicted  anywhere  in  the 
record,  and  If,  as  we  understand  that  testi- 
mony, Streaker  did  not  get  half  of  the  clover 
crop,  the  clover  seed  matter  certainly  could 
not  be  used  as  part  payment  for  the  wheat 
The  appellees  say  In  their  brief: 

"While  an  antecedent  debt  cannot  be  regarded 
as  part  payment,  yet  we  submit  the  release  of 
an  obligation  to  be  performed  in  accordance 
with  the  terms  of  the  renting,  and  which  is 
valued  and  taken  at  a  fixed  amount,  may  be 
properly  considered  aa  part  payment  Streaker 
did  not  buy  the  dover  seed  for  the  spring  sow- 
ing of  1917  because  of  this  release,  but  Craw- 
ford must." 

A  sufficient  answer  to  that  Is  that  there  Is 
no  evidence  of  the  latter  statement  Craw- 
ford did  not  claim  that  Streaker  owed  him 
for  clover  seed  for  the  spring  sowing  of 
1917 ;  on  the  contrary  he  claimed  it  was  for 
1916.  He  was  asked  on  cross-examination 
whether  he  had  paid  anything  for  the  wheat, 
and  replied,  "Yes,  sir;  the  clover  seed  that 
he  owed  me  for  a  year,  $14  and  some  cents." 
There  was  a  special  exception  to  the  defend- 
ant's first  prayer  on  the  ground  that  there 
was  no  evidence  that  Crawford  was  to  re- 
lease him  from  furnishing  one-half  of  the 
clover  seed  for  the  spring  sowing  of  1917. 
It  would  be  a  peculiar  custom  If  a  tenant 
was  to  pay  the  half  or  other  proportion  of 
seed  for  the  spring  he  went  into  possession, 
and  then  again  required  to  pay  for  the  seed 
for  the  year  succeeding  his  iwssesslon.  There 
is  no  evidence  of  such  custom,  and  none 
which  can  properly  be  construed  to  mean 
such  a  contract  between  these  parties.  If, 
therefore,  we  accept  the  appellees'  statement 
of  the  law,  the  facts  do  not  sustain  them, 
but  without  deeming  It  necessary  to  go  as 
far  as  the  appellees'  brief  does — that  an  an- 
tecedent debt  cannot  be  regarded  as  part 
pajrment — nothing  seems  to  have  been  done. 
There  was  no  receipt  given,  no  entry  of  any 
kind,  and  no  discharge  (20  Cyc.  252 ;  29  Am. 
&  Eng.  Ency.  of  Law,  971),  and  there  was  no 
legally  sufficient  evidence. 
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[18]  It  was  also  said  that  Crawford  after- 
wards took  possession  of  the  farm  and  hence 
be  had  actual  possession,  but,  as  we  have  al- 
ready shown,  he  did  not  have  possession  when 
Streaker  sold  the  wheat  and  was  paid  for  It. 

Nor  do  we  deem  that  it  Is  necessary  to  dis- 
cuss at  length  tlie  question  whether  the  de- 
fendants can  rely  on  the  alleged  purchase, 
even  If  the  statute  was  not  compiled  with. 
We  said  In  WlUard  v.  Hlgdon,  123  Md.  447, 
462,  91  Atl.  677,  679,  Ann.  Cas.  1916C,  339, 
that— 

"Under  oar  decisions  a  part;  may  defend,  al- 
thoush  the  contract  cannot  be  enforced  on  ac- 
count of  tite  statute  of  frauds." 

But  It  wlU  be  observed  that  the  contract 
relied  on  in  that  case  was  executed,  and 
not  merely  executory,  and  that  was  true  In 
the  cases  there  cited.  In  Crane  v.  Oongh,  4 
Md.  816,  the  leading  case  In  this  state  on  the 
subject.  Chief  Judge  Le  Grand  said  that  the 
fourth  section  of  the  statute  of  frauds  (the 
one  then  under  consideration)  did  not  render 
all  contracts  void,  U  not  In  wrltlnc,  bat 
merely  Inhibited  an  actlw  on  them,  and 
that— 

"It  they  be  fulfilled  and  executed  they  are 
just  as  valid  as  though  they  had  been  in  writ- 
ing." etc 

He  quoted  from  Phllbrook  r.  Belknap,  6 
Vt  38ft,  that— 

"The  statute  provides  that  no  action  shall  be 
•natained  upon  certain  contracts,  unless  they  are 
evidenced  by  writing.  It  operates  therefore  up- 
on the  contract,  only  while  it  is  executory." 

So  In  Webster  v.  Le  Compte,  74  Md.  249, 
22  Atl.  232,  Chief  Judge  Alrey  said  that  the 
contract  was  performed  on  both  sides,  and 
that  the  defendant  was  not  seeking  to  en- 
force the  agreement  as  an  executory  contract. 
He  quoted  at  length  from  Orane  v.  Oough  to 
show  that  the  statute  only  operated  upon  the 
contract  while  It  was  executory,  and  hence  a 
party  may  always  defend  under  such  a  con- 
tract, when  sued  for  any  act  done  under  it 
So,  as  we  have  seen,  section  25  of  article 
83  says  that  a  contract  to  sell  or  a  sale 
"shall  not  be  enforceable  by  action,  unless," 
etc.  When,  therefore,  the  contract  is  ex- 
ecuted, a  defendant  can  rely  on  it,  although 
suit  could  not  be  brought  on  It  while  It  was 
executory.  It  cannot  be  prot>erly  said  In  this 
case  that  the  contract  was  executed.  The 
wheat  has  never  been  paid  for,  and  It  is  only 
by  reason  of  the  fact  that  the  defendant 
Miller  had  possession  as  Crawford's  tenant 
that  he  cut  and  disposed  of  the  wheat 
Crawford  refused  to  let  Stem  cut  it  or  have 
it  cut,  and  Miller  refused  to  account  to  him. 
Tlmt  occurrt>d  al)out  six  months  after  Craw- 
ford claimed  he  purchased  the  wheat,  and 
in  the  meantime  Stem  had  bought  and  paid 
for  it. 

It  follows  that  there  was  error  In  the  mod- 


ification as  made  In  tiie  plaintiff's  first 
prayer,  and  granting  the  defendant's  first 
prayer,  and  the  judgment  will  be  reversed. 
Judgment  reversed,  and  new  trial  award- 
ed, the  appellee  to  pay  the  costs. 


VOORHEES    RUBBBB    00.   v.    BRUN'S- 
WIOK-BALKE-COLLBNDBB  CO. 

(Sujterior  Court  of  Delaware.    Mew  Casd*. 
March  T.  1919.) 

1.  CoirriNtrANCE  «s>46  —  AmDAvrr— Who 
Should  Make. 

To  support  an  application,  the  affidtvit 
should  be  made  by  a  party  to  the  action,  wh«a 
the  fact  relied  upon  for  the  continuance  is  not 
a  matter  of  record. 

2.  OomntVAHcat  •sb^B,  46C7)— Afpucatiox— 
SniaioisKOT. 

In  ease  of  a  eorporatioii  party,  the  aflidaTit 
for  contiBaanoe  ahould  be  made  by  the  pr»i- 
dent,  treasurer,  or  caaliier,  and  it  should  appear 
that  there  is  reasonable  expectation  of  return  of 
witness  in  time  to  testify  at  the  term  to  whirb 
the  case  is  sought  to  be  continued,  or  the  pro- 
curement of  the  deposition  of  the  iHtness  by  tb« 
next  term. 

Action  by  the  Voorhees  Rubber  Company 
against  the  Brunswick-Balke-CoUender  Com- 
pany. On  motion  of  defendant  for  a  con- 
tinuance to  the  succeeding  term.  Motion 
refused. 

Argued  before  B07(a)  and  CONRAD,  JJ. 

Herbert  H.  Ward,  of  Wilmington,  for 
plaintiff. 

Thomas  F.  Bayard,  of  Wilmington,  for 
defendant 

The  motion  was  based  upon  two  affldarlis, 
as  stated  in  the  opinion  of  the  court,  nei- 
ther of  which  was  made  by  the  presldeut, 
treasurer  or  cashier  of  the  defendant  a>.a- 
pany.  It  did  not  appear  in  either  affidavit 
that  the  company  had  reasonable  expectation 
of  the  return  of  the  absent  witness  in  time 
to  testify  at,  or  that  the  company  would 
procure  the  deposition  of  the  witness  by,  ilie 
next  term  of  court. 

Mr.  Ward,  for  plaintiff,  objected  to  the 
continuance  on  the  grounds  (1)  that  the  iif- 
fldavits  were  not  made  by  the  proper  p-ir- 
tlos;  (2)  that  they  held  out  no  hope  of  au 
early  return  of  the  absent  witness,  or  a  re- 
turn within  any  period  of  future  time;  (S* 
that  a  similar  motion  was  made  and  grautt'd 
at  the  last  term,  and  that  the  defendant, 
therefore,  had  two  months'  time  in  whloh 
to  have  obtained  the  deposition  of  the  wit- 
ness. 

Mr.  Bayard,  for  defendant,  contended  (D 
that  the  affidavits  being  made  by  dcfendaut'^ 
"credit  manager"  and  associate  counsel  of 
the  defendant,  respectively,  came  within  the 
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spirit.  If  not  the  letter,  of  the  rulings  of  the 
court ;  (2)  that  the  absent  witness  is  now  in 
France,  engaged  In  Y.  M.  C.  A.  work  with 
the  American  Expeditionary  Forces,  that  be 
Is  absent  without  the  consent  or  procure- 
ment of  the  defendant,  directly  or  indirectly, 
and  that  it  is  impossible  to  indicate  in  said 
affidavits  the  time  of  his  return;  (3)  that 
the  range  and  scope  of  Oie  knowledge  of 
the  absent  witness  la  so  wide  and  exteu* 
sive,  and  cotks  ao  many  and  varied  anb- 
jects,  that  the  deposition  of  the  witness,  if 
taken,  would  not  adequatdy  serve  the  de- 
fendant. 

CONRAD,  J,,  delivering  the  opinlcm  of 
the  court: 

This  case,  on  the  application  of  the  de- 
fendant supported  by  the  affidavit  of  the 
president  of  defendant  company,  was  con- 
tinued at  the  last  term,  the  first  trial  term, 
because  of  the  absence  of  Jared  W.  Young, 
a  material  witness. 

Application  for  a  continuance  is  again 
made  by  defendant  at  this  term  supported 
by  the  affidavit  of-  the  "credit  manager"  of 
the  defendant  company  and  also  by  affidavit 
of  a  member  of  the  bar  of  the  state  of  Illi- 
nois, who  is  associated  with  Mr.  Bayard, 
the  local  counsel  for  defendant  company. 

[1, 2]  It  la  the  opinion  of  the  court  that  to 
support  an  application  for  continuance, .the 
affidavit  should  be  made  by  a  party  to  the 
action,  when  the  fact  relied  upon  for  tbe 
continuance  Is  not  a  matter  of  record.  In 
case  of  a  corporation  party  the  affidavit 
should  be  made  by  the  president,  treasurer 
or  cashier  thereof,  and  it  should  appear  that 
there  is  reasonable  expectation  of  the  return 
of  the  witness  in  time  to  testify  at  the  term 
to  which  the  case  is  sought  to  be  continued, 
or  the  procurement  of  the  deposition  of  the 
witness  by  the  next  term.  1  Wooley,  DeL 
Prac.  f  629. 

The  application  for  a  continuanoe  la  re- 
fused. 


WHITEMAN  V.  WHITEMAN. 

(Superior  Court  of  Delaware.     Mew  Castle. 
Dec.  11, 1918.) 

1.  Bepuevin  4s»1— PrsposK  of  Action. 

Beplevin  lies  for  possession  of  goods  and 
chattels  nidawfuUy  detained  from  the  owner, 
the  primary  object  of  the  action  being  the  re- 
covery of  the  property,  with  damages  for  the 
taking  and  detention,  and  the  usual  object  being 
the  recovery  of  a  sum  of  money  equivalent  to 
the  value  of  the  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
plevin.] 


2.  HUBBAITD   AND    Wm  «S9ll(4)— PlBSONAL- 

TT  OF  Wife. 
At  common  law  the  personal  property  of 
the  wife  reduced  to  husband's  possession  be- 
came his  property,  a  rule  which  no  longer  pre- 
vails in  Delaware,  under  Rev.  Code  1915,  H 
3055,  8068,  8000. 

8.  Husband    and    Wifk    «=>119(3)  —  S01.E 
Pbopebtt  ot  Wifk  —  Pbopkbty  AcqinRBD 
inoii  Husband — Statutes. 
A  wife  cannot  claim  that  property  acquired 
directly  from  her  husband  is  her  sole  and  sep- 
arate property,  within  Rev.  Code  1915,  §{  3055, 
3068,  3069. 

4.  Husband  and  Wtra  ®=>110— Sole  Pbop- 
kbty OF  Wife— -Acquisition  Othkb  Than 
FBOK  Husband— Rkpixvin. 
If  property  taken  from  a  wife  under  writ 
of  replevin  sued  out  by  a  creditor  of  her  hus- 
band was  acquired  by  the  wife  In  any  manner 
whatsoever,  including  gift  on  the  occasion  of 
her  wedding,  from  any  person  other  than  her 
husband,  or  from  her  personal  labor  not  per- 
formed for  her  family,  the  wife  is  entitled  to 
such  property  under  Rev.  Code  1916,  {{  3055, 
3058,  3069,  as  to  the  property  rights  of  mar- 
ried women. 

Action  of  replevin  by  Irma  B.  Whitnnan 
ag^ainst  Louis  C.  Whlteman.  Verdict  for 
plaintitr  for  certain  of  the  goods  and  duittels, 
and  for  defendant  for  $25. 

BOYCE  and  RICE,  JJ.,  sitting. 

Charles  B.  Evans  and  David  J.  Relnhardt, 
both  of  Wilmington,  for  plaintiff. 

Levin  Irving  Handy,  of  Wilmington,  for 
defendant. 

Superior  Court  for  New  Castle  County, 
November  term,  1918. 

Action  of  replevin.  No.  9,  May  term,  1918. 

Action  by  Irma  E.  Whlteman  against  Ix>ais 
O.  Whlteman — the  father-in-law  of  the  platn- 
tift — to  recover  the  possession  or  value  of 
certain  hons^old  goods  and  articles  of  per- 
sonal property.  Verdict  for  plaintiff,  also 
for  defendant. 

The  declaration  contains  one  count  in  the 
detlnuit.  The  plaintiff  claimed  that  of  the 
various  articles  enumerated  In  the  writ 
of  replevin,  taken  by  the  sheriff  thereunder, 
some,  including  a  piano  and  buffet  were 
given  to  her  by  her  husband  as  Christmas 
presents,  others  were  wedding  presents  given 
to  her,  others  were  purchased  by  her  out  of 
money  given  to  her  at  various  times  by  her 
husband,  and  others  were  canned  fruit  and 
canned  vegetables,  preserves  and  jelly  which 
were  put  up  by  her,  the  vegetables  having  been 
practically  raised  by  her  in  the  garden.  She 
further  claimed  that  she  was  obliged  to  leave 
her  home  in  Mill  Creek  hundred  because  of 
cruel  treatment  by  her  husband  and  that  soon 
thereafter  she  learned  that  her  said  goods 
had  been  taken  to  the  home  in  the  said  hun- 
dred of  her  husband's  father,  Louis  GL  White- 


»Fw  ether  caias  aaa  same  topic  and  KET-NUUBSR  in  all  Kay-Numbered  Dlgaeu  and  ladezaa 


Digitized  by 


Google 


788 


105  ATLANTIC  REPORTER 


Pd. 


man,  the  defendant,  In  whose  possession  the 
goods  were  when  replevied,  and  who  claimed 
them  as  purchaser  from  his  son,  the  plain- 
tiff's husband,  prior  to  the  issuance  of  the 
writ  of  replevin,  the  consideration  therefor 
being  the  amount  of  the  debt  of  the  bod  to 
another  which  the  defendant  had  paid  for 
his  son,  eaulvalent  to  the  value  of  the  prop- 
erty. 

The  defendant  prayed  that  the  court  In- 
struct the  Jury  that  the  gifts  which  a  wife 
receives  from  her  husband  are  not  her  prop- 
erty In  a  way  that  they  are  protected  from 
his  creditors,  such  as  the  father  Is  In  this 
case;  that  the  product  of  the  labor  which  a 
wife  performs  while  living  with  her  husband, 
such  as  the  preserves  and  canned  goods  in  the 
present  case,  belongs  to  her  husband;  that 
the  Jury  find  in  favor  of  the  defendant  for 
the  value  of  the  goods  which  were  taken 
from  him  as  disclosed  by  the  evidence,  be- 
cause they  had  been  given  to  her  by  her  hus- 
band. 

The  plaiotlfr  contended  that  the  husband 
could  not  sell  or  transfer  any  property  be- 
longing to  his  wife,  such  as  the  wedding 
presents  and  the  other  artldes  which  is 
shown  by  the  evidence  to  belong  to  her. 
She  also  contended  that  a  husband  could  not 
dispose  of  property  against  the  wife's  con- 
sent whldi  he  had  theretofore  given  to  her. 

BOXCE,  J.,  charging  the  Jury : 

This  is  an  action  of  replevin  brought  by 
Irma  B.  Whiteman  against  Louis  O.  White- 
man  for  the  recovery  of  certain  personal 
property  which  the  plalntlfC  claims  rightfully 
belongs  to  her. 

[1]  Replevin  lies  for  the  possession  of  goods 
and  chattels  unlawfully  detained  from  the 
owner  or  the  person  entitled  to  the  possession 
thereof.  The  primary  object  of  the  action  is 
the  recovery  of  the  property  itself  with  dam- 
ages for  the  taking  and  detention  thereof. 
Usually  the  object  is  the  recovery  of  a  sum 
of  money  equivalent  to  the  vialue  of  the  prop- 
erty. 

The  question  for  your  determination  under 
the  evidence  is,  who,  as  between  the  parties 
to  this  action,  was  entitled  to  the  possession 
of  the  property  taken  by  the  sheriff  under  the 
writ  of  replevin  at  the  time  of  the  issuance  of 
the  writ? 

[2]  The  defendant  acquired  whatever  right 
he  has  to  the  property  from  his  son,  the 
husband  of  the  plaintiff,  under  an  alleged 
sale  between  them.  At  common  law  the  per- 
sonal property  of  the  wife  reduced  to  the 
husband's  possession  became  his  property. 
This  rule  of  law  no  longer  prevails  In  this 
state  and  the  court  has  been  requested  to 
direct  your  attention  to  the  following  pro- 
visions In  the  Eev.  Code  of  1915.  By  section 
3050,  it  is  provided : 

"Any  married  woman  may  receive  the  wages 
of  her  personal  labor  not  performed  for  family, 
maintain  an  action  therefor  in  her  own  name." 


Section  305S  provides: 

"The  real  and  personal  property  of  any  mar- 
ried woman  acquired  in  any  manner  whatsoever 
from  any  person  other  tlian  her  husband,  shall 
be  her  sole  and  separate  property." 

SecUon  3066  provides: 

"The  real  estate,  mortgages,  stocks  and  sil- 
ver plate  belonging  to  any  married  woman  at 
the  time  of  her  marriage,  or  to  which  she  may 
become  entitled  at  any  time  daring  her  cover- 
ture, shall  remain  and  continue  to  be  her  sole 
and  separate  property." 

This  court,  in  the  case  of  Stockwell  v. 
Balrd,  1  Marv.  420,  31  Aa  811,  having  under 
consideration  said  section  3058  said : 

"So  that  by  the  special  terms  of  this  law, 
there  is  an  inhibition  against  the  wife's  ac- 
quiring property  directly  from  her  husband. 
This  statute  is  in  derogation  of  the  common 
law,  and  while  it  gives  the  wife  the  right  to 
take  property  from  any  other  person  than  her 
husband  and  to  hold  it  as  her  sole  and  separate 
property,  it  expressly  negatives  the  idea  that 
the  wife  can  take  property  directly  from  the 
husband." 

[3]  Yon  will  observe,  therefore,  that  the 
wife  cannot  claim  property  as  her  sole  and 
separate  property  which  she  acquires  directly 
from  her  husband. 

So  that  if  any  of  the  property  which  was 
taken  under  the  writ  of  replevin  in  this  case 
was  acquired  by  the  plaintiff  from  her  hus- 
band, ^le  cannot  have  a  recovery  for  such 
property  which  the  defendant  purchased  from 
her  husband.  As  to  such  property  you  must 
return  a  verdict  in  favor  of  the  defendant 
And  your  verdict  therefor  may  be  either  for 
the  return  of  the  property,  or  for  the  value 
thereof,  as  shown  by  the  evidence. 

[4]  If  you  find  that  any  of  the  property  tak- 
en under  the  writ  of  replevin  was  acquired 
by  the  plaintiff  in  any  manner  whatsoever 
from  any  other  person  than  her  husband,  or 
from  her  personal  labor  not  performed  for 
her  family  then  as  to  such  property  your 
verdict  must  be  for  the  plaintiff.  If  the 
plaintiff,  and  not  her  husband,  acquired  any 
of  the  property  as  wedding  presents  from  rel- 
atives and  fri^ids  of  the  husband,  then  as 
to  such  presents  you  must  find  in  her  favor. 
In  other  words,  If  any  of  the  property  re- 
plevied was  acquired  by  the  wife  from  ber 
husband,  your  verdict  as  to  ench  property 
must  be  in  favor  of  the  defendant;  but  for 
any  property  which  the  plaintiff  acquired  in 
any  other  manner  than  from  her  husband, 
your  verdict  must  be  tor  her. 

It  is  manifest  under  the  admissions  and 
evidence  that  it  will  be  necessary  for  yon  to 
return  two  verdicts;  one  in  favor  of  the 
plaintiff  and  the  other  in  favor  of  the  defend- 
ant. In  order  that  there  may  be  no  confu- 
sion or  uncertainty  in  your  verdicts  the  court 
suggests  that  you  name  in  your  verdict  for 
the  plaintiff  the  artldes  to  which  yon  find 
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she  Is  entitled.  Tour  verdict  for  the  defend- 
ant may  be  for  the  return  to  Mm  snch  prop- 
erty In  kind  to  which,  under  the  evidence, 
you  find  him  entitled,  or  you  may  award  him 
damages  therefor  based  upon  the  value  of 
the  property  as  shown  by  the  evid^ice. 

Verdict  for  plaintiff  for  certain  of  the  goods 
and  chattels,  and  also  for  the  defendant  for 
(25. 


8TATB  T.  McCX)I<LOM. 

(Coort  of  Oeneral  Sessioiis  of  Delaware. 
Castle.    Dec  U,  1918.) 


New 


Embezzlement  <g=>26  —  Indictment  and  In- 
formation <S=>121(2)  —  Biix  OF  Pabticu- 

lABS. 

Indictment  against  derk  of  labor  brother- 
hood for  embezzlement  of  moneys  in  his  cus- 
tody as  clerk,  It  appearing  on  argument  on  mo- 
tion for  bill  ffi(  particulars  that  there  were  about 
3,000  members  from  whom  clerk  collected  dues 
or  fees,  of  which  he  embezzled  part,  held  suf- 
ficiently to  inform  clerk  of  nature  and  cause  of 
accusation  without  specifying  dates  on  which 
money  was  embezzled,  amount,  etc.,  so  that 
motion  for  bin  of  particulars  will  be  denied. 


Charles  B.  McCoUom  was  indicted  for  em- 
bezzlement, and  he  moves  for  bill  of  partic- 
ulars.   Motion  denied. 

BOTCB  and  RIOB,  33.,  sitting. 

David  J.  Belnhardt,  Atty.   Gen.,   and  P. 
Warren  Green,  Deputy  Atty.  Gen.,  for  the 
State- 
Harry  P.  Joslyn,  of  Wilmington,  for  defend- 
ant 

Charles  B.  McCollom  was  indicted  for  em- 
bezzlement On  motion  for  a  bill  of  partic- 
ulars. Motion  denied.  The  first  count  In  the 
indictment  charges  that  Charles  B.  McCol- 
lom, late  of,  etc.,  in,  etc.,  on,  etc.,  with,  etc., 
at,  etc.,  then  and  there  being  a  clerk  to  In- 
ternational Brotherhood  of  Boiler  Makers, 
Iron  Ship  Builders  and  Helpers  of  America 
did,  by  virtue  of  his  said  employment  as 
derk,  then  and  there,  and  whilst  he  was  so 
employed  as  clerk,  as  aforesaid,  receive  cer- 
tain mcmey,  good's  and  (battels,  to  wit,  two 
hundred  and  twenty-four  dollars  lawful 
money  of  the  United  States  of  America,  then 
and  Uiere  belonging  to  the  said  International 
Brotherhood  of  Boiler  Makers,  Iron  Ship 
Builders  and  Helpers  of  America  for  and  In 
the  name  and  on  the  account  of  the  said  In- 
ternational Brotherhood  of  Boiler  Makers, 
Iron  Ship  Builders  and  Helpers  of  America 
and  which  was  then  and  there  in  his  custody 
as  the  clerk  to  the  said  International  Broth- 
erhood of  Boiler  Makers,  Iron  Ship  Builders 
and  Helpers  of  America  and  the  said  mcmey. 


goods  and  chattels  then  and  there  unlawful- 
ly  did  embezzle;  agEdnst,  etc. 

The  second  count  Is  like  the  first,  except  In 
it  the  averment  is  that  the  accused  as  serv- 
ant did  embezzle. 

Mr.  Joslyn  for  the  defendant  preferred  a 
written  motion  to  the  court  for  an  order  on 
the  Attorney  General  to  file  a  bill  of  partic- 
ulars showing  the  acts  relied  upon,  and  par- 
ticularly. In  substance,  how  and  in  what 
manner  the  alleged  embezzlement  was  com- 
mitted; the  days  and  dates  on  which  the 
said  stun  of  money  was  embezzled;  and  the 
amounts  and  maimer  in  wtilch  the  said  sum 
was  embezzled ;  and  that  the  acts  relied  upon 
be  set  forth  accurately  and  specifically. 

The  D^nty  Attorney  General  objected  to 
the  motion  because  It  does  not  appear  that 
the  petitioner  is  Ignorant  of  the  facts  for 
which  he  seeks  a  bill  of  particulars.  State 
V.  McDanlel  et  ah,  4  Pennewill,  96,  54  AtL 
1068;  8  Whart.  Crlm.  Pro.  {  1638;  8  Bncy. 
PI.  &  Prac.  529;  article  1,  t  7,  Const  of  Del. ; 
Joyce  on  Indict  310  (note). 

It  appeared  In  the  argument  that  there 
were  about  three  thousand  manber»  from 
whom  the  accused  collected  dues  or  fees  and 
the  claim  was  that  he  embezzled  a  part  of 
these  dues. 

RICE,  J.,  delivering  the  opinion  of  the 
court: 

A  similar  application  based  upon  similar 
grounds  was  made  in  the  case  of  State  v.  Mc- 
Danlel, 4  PennewUl,  96, 104, 107,  54  Atl.  1056; 
but  the  court  declined  to  make  an  order  for  a 
bill  of  particulars.  It  is  the  opinion  of  the 
court  that  the  Indictment  sufficiently  Informs 
the  accused  of  the  nature  and  cause  at  the 
accusatltMi  against  him. 

The  motion  is  denied. 


STATE  ▼.  LARMER. 

(Court  of  Oeneral  Sessions  of  Delaware. 
CasUe.    December  13,  1918.) 


.New 


1,  Embkzzixmbnt  ^=>47— Question  fos  Jubt. 

In  prosecution  of  defendant  street  car  con- 
ductor for  embezilement  of  certain  fares,  the 
guilt  or  innocence  held,  under  the  evidence,  for 
the  jury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Embezzle- 
ment] 

2.  Embezzlekdinx  i(i>j  1    Detznitioh. 

Ehnbeszlement  is  where  one  fraudulently  ap- 
propriates the  property  of  another  intrusted  to 
his  care,  or  fraudulently  misapplies  it,  instead 
of  applying  it  to  its  proper  and  avthorized  pur- 
pose. 
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3.  EUBBZEUMKnT     O-u  1     ElEMEWTB     OF     OF- 
FENSE. 

In  prosecation  of  street  car  eondnctor  for 
embezzlement  of  fores,  it  was  necessary  to 
prove  that  property  actually  came  into  the  cus- 
tody of  defendant,  and  while  in  his  custody 
that  be  embezzled  or  fraudulently  misapplied 
or  converted  it  to  his  own  use. 

4.  Ekbezzlxuknt  iS=»S&— Of  Au.  Abtioixs 

ALIiEOED. 

In  prosecution  of  street  car  conductor  for 
embezzlement  of  fares,  it  was  unnecessary 
to  prove  embezzlement  or  fraudulent  misappli- 
cation or  conversion  of  all  the  articles  alleged, 

6.  Embezzlement  ®=»5,  44(2)— Intent  to  Db- 

FBAUD — B  VIDENCE. 

In  prosecution  of  street  car  conductor  for 
embezzlement  of  fares,  the  intent  to  defraud 
was  necessary  to  be  shown,  but  could  be  proved 
either  by  direct  evidence  or  by  the  circumstanc- 
es from  which  it  might  b«  inferred. 

Howard  E.  Larmer  was  Indicted  and  tried 
for  embezzlemeit.     Verdict  not  guilty. 

Argued    before   BOYC^   and    BJGE,    JJ. 

Percy  Warren  Green,  Deputy  Atty.  Gen., 
for  the  State. 

W.  W.  E:nowles  and  Daniel  O.  Hastings, 
both  of  Wilmington,  for  the  accused. 

The  indictment  charged  the  accused,  who 
was  a  conductor  of  a  street  car  of  the  Wil- 
mington &  Philadelphia  Traction  Company, 
with  the  embezzlement  of  certain  fares  on 
July  23, 1918.  The  state  introduced  evidence 
showing  that  on  the  trip  of  a  certain  car 
of  the  company,  leaving  Shellpot  Park  on  the 
above  date,  for  Front  and  Union  streets,  the 
accused  collected  in  all  sixteen  six-cent  cash 
fares  from  passengers  on  said  car  which  he 
failed  to  ring  up  on  the  register  and  failed  to 
show  on  his  sheet  or  report  turned  in  to  the 
oflBce  of  the  company  covering  the  trip. 

When  the  state  rested,  counsel  for  the 
accused  moved  the  court  to  instruct  the  Jury 
to  find  a  verdict  of  n<)t  guilty  on  the  ground 
that  the  evidence  of  the  state  failed  to  show 
the  amount  of  money  collected  by  the  accused 
which  he  failed  to  turn  over  to  the  company. 
The  motion  was  denied. 

At  the  conclusion  of  the  testimony,  the 
Deputy  Attorney  General  asked  the  court  to 
instruct  the  Jury  that  on  a  charge  for  em- 
bezzlement it  Is  not  necessary  to  show  that 
all  the  goods  or  moneys  named  in  the  indict- 
ment were  embezzled;  that  if  the  jury  be- 
lieved any  cash  fares  were  collected  by  the 
accused  from  passengers  on  the  car  and 
that  he  appropriated  any  part  thereof  to  his 
own  use,  such  appropriation  would  constitute 
embezzlement,  and  the  amount  of  money 
embezzled  is  immaterial.  State  y,  Briscoe, 
6  Pennewlll,  401,  67  Atl.  154;  State  v.  Curtln, 


5  Boyce,  BIS,  96  Ad  232;  State  ▼.  Davis, 
3  Pennewlll,  220,  50  AtL  99;  State  T.  Tyre,  6 
Pennewlll,  343,  67  Atl.  109:  State  v.  Hartnett, 
7  Pennewlll,  204,  74  Atl.  82. 

Counsel  for  defendant  requested  the  court 
to  instruct  the  Jury  to  find  a  verdict  of  not 
guUty. 

RIOB,  J.,  charging  the  Jury: 

This  indictment  In  which  Howard  Bi  Lar- 
mer is  charged  with  embezzlement,  oontnbu 
four  counts.  The  substance  of  the  second  count 
is  "that  Howard  B.  Larmer  on  tlie  23d  day 
of  July  of  the  present  year,  being  a  servant 
of  the  Wilmington  ft  Philadelphia  naeUon 
Company  and  by  virtue  of  his  employment 
as  a  servant,  then  and  there  whilst  he  was 
so  employed  as  a  servant  as  aforesaid,  re- 
ceived certain  moneys,  goods  and  chattels,  to 
wit,  sundry  coins  of  the  aggregate  value 
of  ninety-six  cents  belonging  to  the  said 
Wilmington  ft  Philadelphia  Traction  Com- 
pany for  and  in  the  name  and  on  account  of 
the  said  Wilmington  ft  Philadelphia  Traction 
Company,  and  which  were  then  and  there 
in  his  custody  as  servant  of  the  said  Wilming- 
ton ft  Philadelphia  Traction  Company,  and 
the  said  mcmey,  goods  and  cliattels  then  and 
there  he  unlawfully  did  embezzle,"  etc. 

The  fourth  count  is  similar  to  the  second, 
except  that  he  is  charged  with  unlawfully 
and  fraudulently  misapplying  funds  of  the 
Wilmington  ft  Phlladdphia  Traction  Com- 
pany which  came  into  his  hands  as  a  serv- 
ant of  the  company. 

The  first  and  the  third  counts  are  similar 
to  the  second  and  the  fourth  counts,  re- 
spectively, except  that  in  the  first  count 
and  in  the  third  count  it  is  alleged  that  he 
was  a  clerk  in  the  employ  of  the  Wllmlns- 
ton  ft  Philadelphia  Traction  Company.  In 
general  terms,  the  accused  Is  charged  with 
embezzling  funds  of  the  Wilmington  &  Phila- 
delphia Traction  Company  which  came  Into 
his  hands  as  the  clerk  or  agent  of  the  com- 
pany. 

The  offense  charged  is  a  statutory  one 
and  as  the  statutes  vary  in  their  terms,  It 
would  be  difficult  to  form  a  definition  of 
embezzlement  applicable  to  all  the  statutes. 
In  a  general  way,  It  may  be  described  as 
the  embezzling  of  property  designated  in 
the  statute  by  the  person  and  under  the  cir- 
cumstances stated  therein.  The  act  of  em- 
beziiling  consista  of  the  fraudulent  aiq:>ropria- 
tton  by  one  of  another's  goods  to  bis  own 
oae,  or  at  least  depriving  the  true  owner  ot 
them  by  a  fraudulent  conversion. 

The  statute  of  this  state  under  which 
this  indictment  is  found  is  as  follows: 

"Every  cashier,  servant,  agent,  or  clerk  to 
any  person,  or  to  any  body  corporate,  or  being 
employed  for  the  purpose,  or  in  the  capacity  of 
a  cashier,  servant,  agent,  or  clerk  by  any  pn- 
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son  or  body  corporate,  who  shall  embezzle,  fraud- 
ulently abstract  or  misapply  any  money,  gooda, 
biU,  note,  bond,  ehecb,  evidence  of  debt,  or  oth- 
er TiUuable  security,  or  effects,  vhich,  or  any 
part  whereof,  shall  be  deU-rered  to,  or  received ,  or 
taken  into  possession  by  him,  or  to  which  he  has 
access  for,  or  in  the  name,  or  on  account  of 
his  master,  or  employer,  although  such  money, 
goods,  bin,  note,  bond,  cheeky  evidence  of  debt, 
or  other  valuable  security,  or  effects,  was  not 
received  into  the  possession  of  such  master,  or 
employer,  otherwise  than  by  the  actual  posses- 
sion of  his  cashier,  servant,  agent,  clerk,  or 
other  person,  so  employed,  shall  be  deemed  guil- 
ty of  a  misdemeanor."    Rev.  Code  1015,  |  4751. 

[1]  Counsel  for  accused  '  has  requested 
the  court  to  give  the  Jury  binding  instruc- 
tions to  find  in  favor  of  the  accused,  or  to 
find  a  verdict  of  not  guilty.  This  we  decUne 
to  do,  because  we  think  the  case  should  be 
submitted  to  the  Jury  and  that  the  guilt  or 
Innocence  of  the  accused  should  be  determin- 
ed by  the  Jury  from  the  evidence  presented  at 
the  trial  and  the  law  as  the  court  shall  state 
It 

[2-S]  Bmbezzlement  Is  where  one  fraudu- 
lently appropriates  the  property  of  another 
intrusted  to  his  care,  or  fraudulently  mis- 
applies it  instead  of  applying  it  to  its  proper 
and  authorized  purpose.  And  it  Is  necessary 
for  the  state  to  prove  that  the  property  ac- 
tually came  into  the  custody  of  the  defendant 
and  while  being  in  his  custody  he  embezzled 
or  fraudulently  misapplied  or  converted  It 
to  bis  own  use.  It  is  not  necessary  for  the 
state  to  prove  such  embezzlement  or  fraudu- 
lent misapplication  or  conversion  of  all  of 
the  articles  alleged.  Q%e  proof  of  suc^ 
embezzlement  or  fraudulent  misappropria- 
tion or  conversion  by  the  accused  of  any 
part  of  the  money  described  in  the  indict- 
ment will  be  sufficient  if  proved  to  your 
satisfaction  beyond  a  reasonable  doubt.  In 
this  offense  the  Intent  to  defraud — that  Is, 
the  bad  faith— is  necessary  to  be  shown 
before  the  defendant  can  be  found  guilty. 
The  fraudulent  Intent  may  be  proved  either 
by  direct  evidence  or  by  the  evidence  of  cir- 
cumstances from  which  the  fraudulent  in- 
tent may  be  inferred.    •    ♦    • 

It  Is  your  duty  to  determine  this  case  from 
the  evidence  Introduced  at  the  trial,  and  you 
should  not  permit  any  prejudice  or  sympathy 
to  enter  into  your  deliberations.  If,  after 
considering  all  the  evidence  in  the  case,  you 
believe  that  the  defendant  did  embezzle  or 
misapply  the  funds  of  the  Traction  Company 
as  alleged  in  the  indictment  and  believe  that 
beyond  a  reasonable  doubt  then  your  verdict 
should  be  guilty.  But,  if,  after  considering 
all  the  evidence  in  the  case,  you  have  a  rea- 
sonable doubt  as  to  the  guilt  of  the  accused 
or  believe  him  to  be  not  guilty,  then  your 
verdict  should  be  not  guilty. 

Verdict  not  guilty. 


IMBENINATO  T.  MBNDL, 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct.  11,  1918.) 

1.  Ejxcdcent     4=a64— Goupiaiitt— Debobip- 
TioN  or  Fbofsbtt. 

Where  property  has  been  encroached  on  in 
part,  a  complaint  in  ejectment  should  cover  only 
the  parts  encroached  upon,  and  not' the  entire 
premises. 

2.  Appeal  asd  Ebbob  4s9362(2)— Qbounds  or 
AppbaI(— SurnciENCT. 

A  ground  of  appeal  that  the  verdict  of  the 
jury  was  contrary  to  the  weight  of  the  evi- 
dence and  to  law  points  out  no  error  in  the  con- 
duct of  the  trial,  and  will  not  be  considered. 

3.  Appeai.   and   Ebbob   $=31002— Review— 
Questions  of  Fact. 

In  ejectment  where  the  jury  on  conflicting 
evidence  found  for  plaintiff,  their  decision  will 
not  be  disturbed  upon  appeal;  it  being  sup- 
ported by  legal  evidence. 

Appeal  from  Supreme  Court 

Ejectment  by  Pietro  Imbeninato  against 
Max  Mendl.  Judgment  for  plaintiff,  and  de- 
fendant api>eals.    Affirmed. 

On  appeal  from  the  Supreme  Court,  In 
which  the  following  per  curiam  was  filed: 

[I]  '*This  is  an  ejectment  suit  based  on  an 
alleged  encroachment  of  defendant's  garage 
buUding  over  plaintiff's  line.  'The  pleadings,  and 
judgment  erroneously  describe  plaintifTs  entire 
property  as  conveyed  to  him  by  deed,  as  well 
that  part  of  which  he  is  in  possession  at  the  be- 
ginning of  the  suit  as  that  part  of  which  de- 
fendant had,  as  he  claimed,  deprived  him,  and 
which  is  all  that  he  should  have  sued  for.  No 
question  is  raised,  however,  about  the  descrip- 
tion of  the  land  in  dispute.  Plaintiff  had  a 
Judgment  and  defendant  appeals. 

[2]  "The  grounds  of  appeal  are  that  the  court 
erred  in  denying  a  nonsuit  and  a  direction  for 
the  defendant;  in  refusing  to  strike  out  cer- 
tain testimony;  in  refusing  defendant's  fourth 
request  to  charge;  and  that  the  verdict  was 
contrary  (a)  to  the  weight  of  evidence,  and  (b) 
to  law.  This  last  points  out  no  error  in  the 
conduct  of  the  trial,  and  is  therefore  not  con- 
sidered. The  refusal  to  charge  is  not  argued, 
and  is  therefore  not  considered. 

"The  crucial  point  in  the  case  was  the  location 
of  the  southerly  line  of  an  old  street  called 
'Inness  Place,'  which  had  disappeared  on  the 
ground  because  merged  in  the  opening  of  Con- 
tral  avenue.  The  description  of  plaintiff's  lot 
began  100  feet  south  of  this  line  of  Inness  placo, 
and  called  for  18  feet  frontage  on  Lock  street. 
There  being  no  existing  monument  to  mark 
Inness  place,  plaintiff  undertook  to  show  where 
it  should  be  and  where  his  own  lot  should  be, 
by  testimony  of  surveyors  and  others  as  to  the 
general  layout  of  the  block,  including  buildings 
and  fence  lines.  Defendant's  case  rested  large- 
ly on  maps  filed  in  the  city  hall  relating  to  the 
opening  of  Central  avenue,  assessment  of  taxes, 
and  BO  on. 
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[3]  "Aa  the  case  developed  there  was  a  plain 
question  of  fact  whpther  the  jury  were  to  ac- 
cept the  evidence  of  the  city  maps  and  other  evi- 
dence favoring  defendant,  or  adopt  the  location 
of  plaintiffs  lot  as  worked  out  by  his  survey- 
ors by  examination  of  the  property  lines  mark- 
ed on  the  ground.  OSiey  chose  the  latter,  and 
on  this  appeal  it  is  not  for  us  to  question  their 
finding  if  there  was  legal  evidence  to  support 
it,  and  there  was  such  evidence.  Hence  the  mo- 
tions to  nonsuit  and  to  dir^  were  properly  de- 
nied. 

"The  sole  remaining  point  is  the  refusal  of  the 
court  to  strike  out  certain  evidence.  This  is 
somewhat  obscure  in  the  printed  record,  and 
appellant's  counsel  has  nowhere  pointed  out 
where  in  the  book  the  precise  ruling  appears  of 
which  be  complains.  We  have  searched  the 
book  for  an  exception  in  this  regard,  and  find 
that  in  the  examination  of  the  witness  Acocella 
objection  was  made  to  the  testimony  of  the  lo- 
cation of  fences  of  other  property,  and  the  court 
said  it  might  be  struck  out  if  not  connected 
with  an  old  monument.  The  next  mention  of 
the  matter  seems  to  have  been  at  the  close  of 
the  testimony,  when  a  motion  was  made  to 
strike  out  the  testimony  of  all  the  witnesses  so 
far  as  it  relates  to  old  locations,  apparently  on 
the  ground  that  there  was  nothhig  to  fix  them, 
or  any  of  them,  as  old  locations.  In  our  judg- 
ment the  testimony  of  Lehlbach  and  Smith,  not 
to  mention  others,  indicated  old  locations,  and 
if  there  was  any  such  testimony  there  was  no 
error  in  refusing  to  strike  it  all  out 

"We  find  no  error  calling  for  a  reversal,  and 
the  judgment  will  therefore  be  affirmed." 

Qiarles  Hood,  of  Newark,  for  appellant. 
Anthony  B.  Flnelll,  of  Newark,  for  re- 
spondent. 

PDB  CUBIAM.  The  judgment  under  re- 
view will  be  affirmed  for  the  reasons  set 
fortb  In  the  opinion  of  the  Supreme  Ck>urt. 


In  re  COOK'S  GUAEDIANS. 

(Prerogative  Court  of  New  Jersey.    Oct  16t 
1918.) 

1.  GUABDIAN    AND    WAED        «=»150— COMPBH- 
SATION  OF  GuABDlAN— AMOU.NT. 

An  allowance  of  less  than  $000  a  year  to  a 
guardian  of  four  minors  held  within  the  stat- 
utory limit  of  5  per  cent,  and  not  excessive, 
where  the  estate  amounted  to  nearly  $500,000, 
and  the  guardian  had  acted  as  such  for  6^ 
yoars. 

2.  Guardian  and  Wabd   «=»150  —  Compen- 
sation OP  Guardian— Determination. 

In  fixing  the  compensation  of  a  guardian  of 
four  minor  children  on  the  resignation  of  the 
guardian,  it  was  not  error  to  allow  different 
sums  against  each  of  the  estates,  depending  on 
the  time  during  which  they  would  still  have  to 
remain  under  guardianship. 

Appeal    from    Orphans'     Court,    Mercer 
County. 


In  the  matter  of  commissions  to  be  allowed 
to  Henry  Palmer  and  another,  as  guardians 
of  Ruth  Joyce  Cook  and  others,  on  the  dis- 
charge of  Hairy  Palmer  as  one  of  the  guard- 
ians. On  appeal  by  Margaret  P.  Hewitt,  re- 
maining guardian,  from  an  order  fixing  com- 
pensation.   Appeal  dismissed. 

WlUiam  B.  Oonrley,  of  Paterson,  and  Lin- 
ton Satterthwalte,  of  Trenton,  fbr  appellant 

Frank  S.  Katzenbach,  of  Trenton,  for  re- 
QKMidait 

BACKBS,  Vice  Ordinary.  Four  of  the 
minor  children  of  EMmund  D.  Co<*,  deceased. 
Ruth,  Edmund,  George  and  Margaret,  each 
received  from  their  father's  estate  |10&,510.- 
30.  Their  mother,  Margaret  P.  Cbok,  George 
R.  Cook,  and  Henry  Palmer  were  appointed 
their  guardians  in  April,  1911.  In  December, 
1912,  George  R.  Oook  resigned,  waiving  com- 
pensation, and  received  bis  discharge.  The 
two  remaining  guardians  were  continued  un- 
der a  new  order  of  appointment,  and  in  Seiv 
tember,  1917,  Mr.  Palmer  applied  for  aud  re- 
ceived bis  discbarge.  The  orphans'  court 
allowed  compensation  to  the  guardians  for 
their  care  of  the  corpus,  as  against  the  re- 
spective estates,  the  following  sums:  Ruth, 
$2,899.61 ;  Edmund,  $2,340.02 ;  George,  $2,059.- 
23;  and  Margaret,  $1,885.21— aggregating 
$9,184.07.  Of  these  allowances,  Mr.  Palmer 
was  awarded  three-fifths,  $5,510.42;  he  having 
been  the  active  guardian  In  the  management 
of  the  funds.  An  allowance  of  $300  against 
each  of  the  estates  was  also  made  to  counsel. 

T*e  only  question  to  be  dealt  with  is 
whether  the  allowances  are  excessive.  The 
division  of  the  allowances  to  the  guardians 
is  not  involved.  The  allowances  to  counsel 
are  not  seriously  assailed.  They  are  at  the 
rate  of  less  than  $50  a  year  against  each  es- 
tate. These  sums  are  Indeed  modest  for  the 
character  of  legal  services  rendered,  taking 
into  consideration  the  high  standing  of  coun- 
sel, and  so  much  of  the  appeal  as  concerns 
that  feature  of  the  case  Is  dismissed  with 
the  further  comment  that  the  allowances  are 
beyond  fair  criticism. 

[1]  The  allowance  made  to  Mrs.  Hewitt 
(formerly  Mrs.  Ooo*)  has  not  been  the  sub- 
ject of  discussion.  While  the  appeal  attacks 
the  allowances  as  a  whole,  the  contest  is 
centered  upon  so  much  thereof  apportioned  to 
Mr.  Palmer;  Mrs.  Hewitt  prosecuting  In  her 
capacity  as  remaining  guardian.  The  re- 
muneration allowed  to  Mr.  Palmer  for  Us  6% 
years  of  service  Is  very  moderate,  and  this 
can  be  better  appreciated  by  dividing  the 
total  into  the  number  of  years  of  service. 
For  bis  care  and  watchfulness  and  prudent 
management  of  nearly  $500,000  his  annual 
compensation  is  less  than  $900.  It  would 
seem  to  me  that  the  mere  responBlblllty  of 
so  large  a  fortune  Justifies  this  amount  of 
remuneration.     I  doubt  very  mudi  if  In  a 
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private  undertaking  a  person  of  Mr.  Palmer's 
qnallfleatlons  could  be  secured  to  assume 
merely  the  risk  at  this  small  fee.  Of  course, 
at  common  law  trustees  served  gratuitously, 
but  a  dUTerent  policy  now  prevails,  and  under 
the  provisions  of  the  Orphans'  Oourt  Act 
(Lews  1896,  c.  234)  guardians  are  allowed 
commissions  not  to  exceed  5  per  cent,  of  the 
estate,  and  in  fixing  the  compensation  the 
court,  within  the  limitation,  is  required  to 
measure  It  by  the  "actual  pains,  trouble,  and 
risk  of  such  accountant."  When,  therefore, 
we  look  at  the  actual  pains  and  trouble,  In  ad- 
ditlmi  to  the  risk,  llr.  Palmer  had,  as  Us- 
closed  by  the  evidence,  and  from  it  it  appears 
that  the  burden  of  the  management  of  the 
funds  was  carried  by  him,  no  one,  moved  by 
a  s«ise  of  fair  play  and  justice,  could  aay 
that  the  allowances  are  out  of  pnqDortion  to 
his  pains,  trouble,  and  risk.  I  venture  to  ob- 
serve that  in  the  Court  of  Chancery,  where 
we  are  frequently  called  upon  to  fix  fees  of 
receivers  of  insolvent  corporations,  and 
where  there  is  no  statutory  limitation,  an 
allowance  for  the  conservation  of  such  a 
huge  estate  would  exceed  considerably  the 
sums  given  here^i  and  properly  so.  The 
amounts  fixed  by  the  orphans'  conrt  are  with- 
in the  statutory  limitations,  are  fully  justi- 
fied by  the  nature  of  the  services  rendered, 
and,  so  far  as  the  estates  are  concerned,  are 
reasonable  and  are  approved. 

[2]  The  thing  that  gives  ground  for  criti- 
cism and  probably  provoked  this  appeal  is 
the  Inequality  of  the  allowances  made 
against  the  several  estates.  The  funds  were 
managed  as  a  unit,  as  they  came  to  the  wards 
from  their  father,  to  which  were  added  con- 
siderably from  income  in  excess  of  what  was 
needed  for  the  maintenance  of  the  children. 
The  same  scrupulous  care  and  attention  was 
given  to  each  and  for  the  same  length  of 
time,  and  the  question  naturally  enough  asked 
is:  If  the  statutory  basis  of  compensation  Is 
actual  pains,  trouble,  and  risk  of  the  guard- 
ians, why  should  Ruth's  estate  be  called  up- 
on to  pay  a  larger  sum  than  the  others,  and 
why  should  Edmund's  be  greater  than 
George's,  and  George's  exceed  that  of  Mar- 
garet's? At  first  blush  this  taxation  would 
seem  to  be  unjust  and  it  would  appear  that 
the  court  below  fell  into  grievous  error  in  Its 
method.  Bat  the  court  had  this  situation  to 
deal  with:  Ruth's  estate  had  another  year 
to  run,  :Bdmund's  six  years,  George's  seven, 
and  Margaret's  twelve.  Ruth's  estate,  the 
administration  of  which  was  about  ended, 
was  taxed  at  the  rate  of  3  per  cent,  com* 
mission,  those  of  Bdmund  and  George  at  4, 
and  Margaret's  at  5  per  cent.,  and  at  these 
rates  the  commissions  were  allowed  in  pro* 
portion  as  the  period  of  service  rendered  by 
the  guardians  bore  to  the  term  to  be  admin- 
istered. Now,  while  the  court  obviously  es- 
teemed the  services  rendered  to  Ruth's  estate 
to  be  fairly  worth  the  sum  of  S  per  cent. 


minus,  and  that  the  guardians  bad  earned 
no  less  from  the  other  estates,  provision  had 
to  be  made  for  the  compensation  of  those  who 
were  to  administer  the  unexpired  terms,  and, 
with  the  capital  for  this  purjpose  restricted 
by  the  statutory  5  per  cent.,  the  appraisal 
had  to  be  subordinated  to  apportionment 
Although  the  Imposition  on  the  several  es- 
tates does  not  result  In  an  exact  equality  of 
charge,  the  highest  is  not  excessive,  and  the 
appellant  guardian  Is  not  aggrieved. 
The  appeal  will  be  dismissed,  with  oost& 


STATU  V.  OLOSB  et  aL 
(Supreme  Court  of  New  Jersey.    Feb.  18, 1919;) 

(Svllalus  lu  iJ^e  Oourt.) 

1.  Intoxicatinq  Liquobs  <8=»61(2)— Misfeas- 
ance OF  LlCENSINQ  Body— SUFFICIENCT  OF 
INDIOTMENT. 

An  indictment  of  a  licensing  body  for  mis- 
feasance in  office  In  corruptly  acquitting  P.  of 
Stmday  gale  of  Kqnor  in  violation  of  section  10 
of  the  act  of  1889  (P.  L.  1889,  p.  82),  as  amend- 
ed by  P.  L.  1906,  p.  201  (the  "Bishops'  Art"), 
fails  to  charge  a  crime  without  averments:  (a) 
That  P.  was  in  fact  guilty  of  such  offense;  (b) 
that  defendants  were  satisfied  by  the  evidence  of 
his  gnUt;  (c)  that  they  voted  to  acquit  with 
some  specific  intent  incompatible  with  the  due 
administration  of  justice. 

2.  Intozicatino  Liquobs  9s=>61(2)  —  Mis- 

FEASAHCB   OF   LiCBNSBD    BODT — InDIOTMEHT. 

The  adverbial  phrases  "not  regarding  their 
duty,  but  unlawfully,  willfully,  wrongfully,  mali- 
ciously, corruptly,  designedly,  and  In  defiance  of 
their  lawful  duty  and  the  requirements  of  good 
order  and  government,"  do  not  charge  such 
specific  Intent. 

3.  Cask  DiannouieHiD. 

State  T.  Sweeten,  83  N.  J.  Law,  864,  8S 
AtL  309,  distinguished. 

(Additional  SyUabut  hy  Editorial  Staif.) 

4.  Intoxioatino  Liqttobb  9=»61(2>— Liobns- 

INO   BOABD— iNDIOnOENT. 

The  members  of  board  of  aldermen  of  city 
of  Peterson,  ez  officio  invested  with  jurisdiction 
to  grant  and  revoke  hcenses,  act  judicially  un 
hearing  on  a  charge  of  Sunday  selling  of  liq- 
uor, and  If  they  act  willfully,  intentionally,  and 
corruptly  in  disregard  of  the  known  law  and 
facts,  they  are  indictable. 

Proceeding  by  the  State  by  Indictment 
against  Wallace  Close  and  others,  as  mem- 
bers of  the  Board  of  Aldermen  of  the  City 
of  Peterson,  for  having  corruptly  acquitted 
a  licensed  Uquor  seller  on  a  charge  of  Sun- 
day selling  to  prevent  a  forfeiture  of  his  U- 
ceuse  and  his  conviction.  Motion  to  quash 
indictment  sustained. 
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Argued  November  term,  1018,  before  PAB- 
EER  and  MINTUBN.  JJ. 

Michael  Dunn,  Prosecutor  of  the  Pleas,  of 
Paterson,  for  the  State. 

William  I.  Lewis  and  Peter  J.  McGInnls, 
both  of  Paterson,  for  defendants. 

PARKBR,  J.  The  question  raised  on  tills 
motion  Is  whether  a  certain  Indictment  fonnd 
In  the  Passaic  oyer  is  so  plainly  defective 
that  no  valid  Judgment  could  be  rendered 
thereon  in  case  of  a  finding  of  guilty. 

[4]  The  evident  intent  of  the  indictmoit 
is  to  charge  the  defendants,  as  members  of 
the  board  of  aldermen  of  the  city  of  Pater- 
son, and  ex  officio  Invested  with  jurisdiction 
to  grant  liquor  licenses  and  in  proper  cases 
revoke  the  same,  with  having  corruptly  ac- 
quitted one  Petrosi,  a  licensed  liquor  seller, 
on  a  charge  of  Sunday  selling,  knowing  him 
to  be  guilty  thereof,  and  for  the  purpose  of 
preventing  a  forfeiture  of  his  license,  which 
a  conviction  on  such  charge  would  necessari- 
ly entail.  0.  S.  2907,  2908,  pi.  83.  If  such 
facts  were  properly  stated  In  the  indictment, 
we  should  have  no  difficulty  in  denying  this 
motion.  The  licensing  body  acts  Judicially 
<m  such  a  hearing;  and  if  its  members  act  in 
willful,  intentional,  and  corrupt  disregard 
of  the  known  law  and  known  facts,  they  are 
indictable.  State  v.  Sweeten,  88  N.  J.  Law, 
364,  85  AU.  309. 

[1]  The  question  then  Is  whether  such  e6- 
sential  facts  are  properly  pleaded.  The  In- 
dictment adequately  alleges  that  at  the  time 
when,  etc.,  the  defendants  were  members  of 
said  board;  Its  power  in  the  premises ;  that 
they  had  previously  granted  a  license  to 
Petrosi  which  was  ttien  in  force.  Then  fol- 
low allegations  that  complaint  was  duly 
made  before  them  that  Petrosi  had,  on  a 
certain  date,  been  guilty  of  selling  liquor 
on  Sunday  to  two  named  persons;  that 
the  board  made  a  rule  to  show  cause  pmrsn- 
ant  to  the  statute;  that  such  rule  was  serv- 
ed as  required  by  law  and  that  on  the  return 
thereof  hearing  was  had  and  evidence  was 
taken  "which  showed"  that  on  the  day  in 
question  Petrosi  sold  liquor  as  charged;  and 
"there  was  also  evidence"  that  on  the  next 
day  he  was  charged  with  such  offense  before 
the  city  recorder,  and  on  an  adjourned  day 
pleaded  guilty  to  such  charge,  and  was  sen- 
tenced to  pay  a  fine;  that  on  the  hearing  be- 
fore the  board  no  evidence  was  offered  on  be- 
half of  Petrosi,  and  the  matter  was  then 
submitted  for  their  action  and  decision, 
whereupon  the  defendants  (naming  them), 
being  a  majority  of  said  board,  not  regarding 
their  dutv,  bi^  unla/iofuOVt  icUlfiMy,  lorong- 
fully,  maUdoiuly,  corruptly,  designedly,  and 
in  defiance  of  their  lawful  duty  and  the  re- 
quirmnents  of  good  order  and  government, 
did  by  their  votes  decide  that  said  Petrosi 
was  not  guilty,  etc.,  and  thereby  the  said 


order  to  show  cause  was  dlscbarged,  and  the 
license  was  not  forfeited,  etc  We  have  itali- 
cized part  of  the  above  for  convenience  of 
reference. 

We  think  it  qnite  obvious  that,  U  the  itali- 
cized words  were  omitted,  the  indictment 
would  charge  no  criminal  offense,  but  simply 
allege  that  at  the  hearing  there  was  evidence 
taken  "which  showed"  Petrosl's  guilt  of  the 
charge,  and  "evidence"  given  to  the  effect 
that  he  had  pleaded  guilty  before  the  record- 
er and  had  beeai  fined,  and  that  the  result 
on  the  forfeiture  hearing  was  an  acqulttaL 
The  Indictment  la(^s  any  allegation  tbat 
Petrosi  was  in  fact  guilty,  or  that  tlie  de- 
fendants were  aatlafled  of  his  guilt  by  the 
evidence  taken  on  the  hearing,  or  tbat  tbey 
voted  to  acquit  for  the  spedflc  irarpoae  of 
obstructing  Justice  in  some  way,  which,  of 
course,  Is  the  gist  of  the  offense  dalmed. 

[2]  The  remaining  question  then  Is  wheth- 
er the  adverbial  phrases  italicized  above  suf- 
fice as  an  allegation  of  the  missing  elements 
of  the  intended  charge.  Plainly  there  la 
nothing  in  them  which  alleges  that  Petrosi 
was  in  fact  guilty  of  the  Sunday  selling  in 
question ;  and  without  this  the  license  should 
not  be  fbrf^ted,  as  by  the  statute  the  foi^ 
feiture  is  predicated  upon  the  actual  commis- 
sion of  the  offense.  C.  S.  2907,  supra.  Nor, 
as  we  think,  does  it  appear  on  the  face  of  the 
Indictment  that  the  defendants  were  satis- 
fled  of  his  guilt  Logically,  perhaps,  they 
should  have  been  so  satisfied  by  evidence 
which  "showed"  It;  but  many  an  honest 
Juror,  by  reason  of  a  dull  wit,  or  natural 
obstlnancy,  or  other  subjective  cause,  fails 
to  reach  the  mental  result  that  he  should. 

Stripped  of  superfluities,  then,  the  allega- 
tions amount  to  this:  That  the  defendants, 
acting  Judicially,  beard  a  complaint  against 
Petrosi,  and  evidence  was  produced  which 
"showed"  his  guilt;  and  thereupon  the  de- 
fendants, not  regarding  their  duty,  etc.,  but 
unlawfully,  etc,  voted  to  acquit  him. 

This  plainly  lacks  the  specific  statements 
of  knowledge  and  luUawful  intent  which  led 
this  court  to  sustain  the  indictments  consid- 
ered in  State  v.  Sweeten,  supra.  These  were, 
in  one  case  (83  N.  J.  Law,  368,  85  AtL  309), 
that  the  defendants  intended  to  maintain  the 
number  of  inns,  etc,  in  defiance  of  good  order 
and  government,  and  did  wrongfully  and 
corruptly,  etc.,  and  In  the  other  that  they 
corruptly,  etc,  intended  to  oppress,  injure, 
hurt,  and  aggrieve  the  applicant  by  color 
of  their  office.  Such  an  averment  in  a  case 
of  this  kind  we  deem  essential;  for,  as  we 
have  said,  knowledge  of  the  party's  guilt 
and  a  corrupt  Intent  to  spare  him  in  tqplte  of 
the  requirements  of  Justice  are  the  gist  of 
the  offense.  Such  Intent  should  be  spedflcal- 
ly  stated.  R.  v.  PhllUpps,  6  East,  at  page 
474,  476;  Com.  v.  Hersey,  2  Allen  (Mass.)  at 
page  180;  State  v.  Seran,  28  N.  J.  I«w,  019; 
1  Chltty,  Crlm,  L.  p.  245. 
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The  dasslc  precedents  in  gimllar  cases  U- 
Instrate  the  rule.  In  2  Chltty  Crlm.  I*  pp. 
239-244,  an  Information  against  Justices  for 
corruptly  discharging  a  vagrant  already  com- 
mitted, the  intent  charged  is  to  pervert  the 
due  course  and  administration  of  law  and 
Justice,  and  for  private  gain,  etc.,  and  also 
(page  243)  to  permit  the  vagrant  to  go  at 
large. 

On  pages  244-249  the  same  charge  of  intent 
occurs  in  an  indictment  for  taking  insuffi- 
cient ball.  On  page  251  in  an  Indictment  for 
granting  a  license  the  charge  Is  that  it  was 
done  corruptly,  etc.,  "well  knowing  that  such 
IVoense  •  •  •  been  refused"  bjy  other 
Justices.  On  pages  253  and  254  is  an  indict- 
ment for  partiality  in  refusing  a  license  "in- 
tending to  oppress,  injure,  hurt,  and  aggrieve 
said  B.  H.  hy  color  of  his  office  and  ♦  •  • 
from  motives  of  private  partiality  and  favor 
unto  one  B.  S."  A  similar  form  to  the  last 
is  found  in  4  Wentworth's  PI.  364,  and  to  the 
last  but  one  in  6  Wentworth's  PL  455. 

It  was  properly  observed  In  the  opinion  by 
Chief  Justice  Blgelow  in  Com.  v.  Hersey,  su- 
pra, tliat — 

"It  would  be  giving  too  much  force  to  mete 
precedents  of  forms,  which  often  contain  un- 
necessary and  superfluous  averments,  to  hold 
that  a  particular  allegation  is  essential  to  the 
validity  of  an  indictment,  because  it  has  some- 
times, or  even  generally,  been  adopted  by  text- 
writers  or  by  cautious  pleaders." 

But  this  observation  was  made  In  a  case 
of  administering  strychnine  knowing  it  to 
be  deadly  poison;  a  case  where,  as  the  court 
said,  the  knowledge  and  act  combined  uecea- 
sarlly  implied  the  intent;  and  a  quite  dif- 
ferent case  from  the  present  one,  where 
knowledge  is  not  even  .averred,  and  the  act 
in  itself  Is  presumably  lawful.  Morris  &  Es- 
sex R.  B.  Co.  V.  State,  86  N.  J.  Law,  568. 

[3]  We  consider  that  the  italicized  words 
do  not  amount  to  an  allegation  either  of  ac- 
tual guilt,  of  defendants'  knowledge  thereof, 
or  of  speclflc  guilty  intent,  and  that  the  deci- 
sion in  State  v.  Sweeten,  supra,  is  therefore 
Inapplicable. 

For  the  reasons  stated  above,  the  indict- 
ment must  be  quashed,  as  it  falls  to  charge  a 
crime. 


CICOABBLLI  V.  HOFMANN.     (Na  45/671.) 

(Conrt  of  Chancery  of  New  Jersey.     Jan.  10, 
1919.) 

Cancellation  or  In8tku»ients  4s»18  — 
Want  of  Considebation— Note. 
A  bill  to  cancel  notes,  sued  on  at  law,  al- 
leging that  they  were  issued  in  blank  and  de- 
livered to  defendant's  decedent  for  a  specific 
purpose,  and  as  to  him  and  defendant  as  his  rep- 


resentative are  without  consideration,  does  not 
state  equitable  grounds  for  interference  by 
Chancery  Court 

Bill  by  Eugene  Ciocarelll  against  Frede- 
rlcka  Hofmann,  administratrix  of  Albert 
Hofmann.  On  motion  to  strike  out  bUL 
BiU  dismissed. 

George  Frankenstein,  of  Weehaken,  and 
M.  T.  Rosenberg,  of  Jersey  City,  for  the 
motion. 

A.  O.  Clccarelll  and  Leon  Abbett,  both  of 
Hoboken,  exposed. 

BAOKES,  v.  C.  Motion  Is  made  to  strike 
out  the  bill  of  complaint  for  want  of  equity 
and  equity  cognizance. 

The  bill  is  filed  by  the  complainant  in  his 
individual  capacity.  In  which  he  sets  up 
that  he  is  a  stockholder,  director,  and  vice 
president  of  the  Phelan  Engineering  &  Con- 
struction Company,  a  corporation  of  this 
state;  that  Albert  Hofmann,  the  defendant 
decedent,  was  also  a  stockholder,  director, 
and  officer  of  said  company,  and  had  charge 
of  its  financial  affairs  and  of  Its  office  in 
Hoboken;  that  the  complainant  was  In 
charge  of  the  company's  works  In  Syracuse.; 
that  to  raise  funds  for  the  company  Hof- 
mann caused  the  company  to  issue  its  prom- 
issory notes,  signed  by  the  complainant  as 
its  vice  president  and  indorsed  by  him  in- 
dividually and  by  one  Thomas  F.  Carey  and 
Hofmann,  and  ^counted  at  various  banks 
by  Hofmann,  the  proceeds  of  which  he  in 
part  appropriated  to  his  own  use;  that  re- 
newal notes  were  issued,  indorsed,  and  dis- 
counted from  time  to  time,  Hofmann  trans- 
acting the  business;  that  Hofmann  received 
the  income  of  the  company;  that  with  the 
funds  of  the  company  Hofmann  paid,  or 
should  have  paid,  some  of  the  promissory 
notes  of  the  company  Indorsed  by  the  com- 
plainant, "and  some  other  obligations  of  the 
company,  for  which  complainant  had  as- 
sumed personal  Uability,"  but  what  the  funds 
amounted  to,  or  what  amounts  were  paid 
on  said  notes  and  other  obligations,  com- 
plainant is  unable  to  state;  that  in  April 
or  May,  1917,  complainant  executed  and  de- 
livered to  Hofmann  the  company's  24  blank 
form  promissory  notes,  signed  by  him  as 
vice  president,  and  bearing  his  individual 
Indorsement,  to  enable  Hofmann  to  more 
conveniently  renew  the  company's  notes  then 
falling  due  from  time  to  time;  that  Hof- 
mann died  in  1917,  and  his  administratrix, 
the  defendant,  brought  an  action  against 
the  complainant  impleaded  with  the  com- 
pany and  Carey  to  recover  on  28  promis- 
sory notes  of  the  company,  indorsed  by  the 
complainant  and  the  said  Carey,  aggregating 
In  amount  $53,958.22;  that  these  notes  are 
some  of  the  24  notes  of  the  company  in- 
dorsed by  the  complainant  and  issued  and 
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delivered  to  Hofmann  In  blank;  tbat  Hof- 
mann  diverted  the  said  notes  from  the  pur- 
pose and  use  for  which  they  were  signed  and 
Indorsed ;  that  he  filled  In  and  altered  them 
after  the  complainant  had  Indorsed  them; 
that  no  consideration  passed  from  Hofmann 
to  the  complainant  for  the  complainant's  in- 
dorsement, and  that  his  indorsemrait  was 
obtained  by  the  misrepresentations  of  Hof- 
mann that  the  notes  were  to  be  used  In  re- 
newal of  outstanding  and  maturing  notes 
of  the  company  indorsed  by  the  complain- 
ant, which  the  complainant  believed  and  re- 
lied upon;  that  the  company  is  not  Indebt- 
ed to  Hofmanp  or  his  estate  in  the  amount 
of  said  notes,  and  that  there  was  no  con- 
sideration for  said  notes;  that  the  action 
at  law  was  sent  to  a  referee,  who  is  now 
hearing  the  cause.  The  prayers  are:  (1) 
That  the  defendant  administratrix  may  an- 
swer; (2)  that  she  may  discover  all  promis- 
sory notes  of  the  company  Indorsed  by  the 
complainant  in  her  possession  or  of  which 
she  may  have  knowledge;  (3)  that  the  23 
notes  In  suit  at  law  may  be  delivered  up 
for  cancellation;  (4)  that  the  action  at  law 
may  be  perpetually  enjoined;  and  (B)  that 
the  defendant  administratrix  account  for 
all  moneys  that  came  to  the  bands  of  Hof- 
mann as  the  proceeds  of  notes  of  the  com- 
pany upon  which  the  <x>mplalnant  was  In- 
dorser. 

The  single  issue  tendered  by  this  bill,  as 
framed,  is  whether  the  notes  sued  on  are 
without  consideration,  and  that  question  Is 
obviously  triable  at  law.  If  this  bill  were 
filed  by  the  company,  or,  upon  Its  refusal,  by 
the  complainant  in  behalf  of  the  company, 
for  a  general  accounting  of  Hofmann's  stew- 
ardship, and  therein  involve  the  notes  as 
a  part  of  the  dealings  between  the  principal 
and  agent,  or  if  the  bill  were  one  by  the 
complainant  individually  to  compel  Hof- 
mann's estate  to  account  for  the  funds  of 
the  company  which  came  to  his  hands  to  be 
applied  to  the  payment  of  the  company's 
notes,  upon  which  the  complainant  Is  sec- 
ondarily liable,  and  to  have,  upon  an  ac- 
counting, the  amount  found  due  so  applied 
In  relief  of  the  complainant's  liability  as 
surety,  a  case  would  have  been  made  Jus- 
tifying this  court  in  intervening,  but  the 
bill  In  no  wise  counts  on  any  such  equities. 
The  statement  that  Hofmann  had  funds  of 
the  company  with  which  he  paid,  or  should 
have  paid,  notes  Indorsed  by  the  complain- 
ant and  other  obligations  of  the  company, 
personally  assumed  by  the  complainant,  and 
tbat  he  was  ignorant  of  the  amounts  receiv- 
ed and  paid  out,  and  the  prayers  for  a 
discovery  of  the  notes  of  the  cx>mpany  ui>- 
on  which  the  complainant  is  still  indors- 
er,  and  for  an  accounting  of  the  proceeds 
of  notes  so  Indorsed  by  him,  disclose  no 
equitable    defenses    to    the    notes    involved 


in  the  action  at  law  nor  any  equitable 
grounds  for  this  court  to  interfere.  In  dis- 
posing of  the  motion  I  am  strictly  confined 
to  what  appears  upon  the  face  of  the  bill. 
If  matters  disclosed  by  the  affidavits  and 
statements  of  counsel  upon  the  motion  for 
a  temporary  injunction  were  incorporated 
in  the  bill,  the  bill  might  be  retained  on 
the  ground  that  the  accounts  between  Ok 
parties  are  too  complicated  to  be  fully  and 
properly  tried  at  law  (Cranford  t.  Walters, 
61  N.  J.  Eq.  284,  48  AU.  316),  or  on  the 
ground  that  relief  at  law  was  not  adequate, 
in  that  the  complainant  is  entitled  to  bare 
the  notes  surrendered  and  canceled,  wbidi 
the  law  courts  cannot  compel  (Metier  v.  Met- 
ier, 18  N.  J.  Eq.  270;  Smith  v.  Smith,  30  N. 
J.  Eq.  564;  Chase  v.  Chase.  50  N.  J.  Eq. 
143,  24  Atl.  914).  As  already  stated,  the  de- 
fense to  the  notes  is,  so  far  as  is  shown  by 
the  bill,  that  they  were  issued  in  blank  and 
delivered  to  Hofmann,  the  defendant's  de- 
cedent, for  a  specific  purpose,  and  as  to  him 
and  the  defendant,  as  his  representative,  are 
without  consideration — a  single  legal  defense, 
the  truth  of  which  the  law  court  can  con- 
veniently decide,  and  with  the  same  facil- 
ities aa  this  court  possesses,  especially  as 
the  cause  is  before  a  referee,  and  not  a 
jury.  Chase  v.  Chase,  50  N.  J.  Eq.  143,  24 
AU.  914. 

The  bill  will  be  dismissed,  with  costs,  bat 
without  other  prejudice. 


STATE  T.  HERBERT  et  aL 
(Supreme  Court  of  New  Jersey.    Dec.  31, 1918.) 

1.  Witnesses  «=»61(i>— iNcouPETaNOT— Tk- 
TiMONT  OF  Husband. 

In  prosecQtion  charging  defendants  with  a 
conspiracy  to  obtain  by  criminal  means  a  di- 
vorce for  defendant  wife,  permitting  the  hus- 
band to  give  testimony  tending  to  accuse  his 
wife,  in  whose  behalf  a  severance  had  previ- 
ously been  granted,  of  the  crime  of  wbidi  she 
stood  charged  in  conjimction  with  the  other  d^ 
fendants,  was  error. 

2.  Witnesses  €=»6]  (1)— TEsmcoHT  Iwcimti- 

NATINQ    WlFZ>— AdKISBIBIUTT. 

In  prosecution  charging  defendants  with  a 
conspiracy  to  obtain  by  criminal  means  a  di- 
vorce for  defendant  wife,  testimony  of  the  hus- 
band held  to  clearly  implicate  his  wife  in  con- 
junction with  alleged  coconspirators  of  an  in- 
dictable offense,  so  that  testimony  was  inadmis- 
sible, 

3.  Witnesses     «=»53(3)— Competency— Hus- 
band AND  WlFBi. 

The  rule  regarding  the  incompetency  of  hus- 
band and  wife  to  give  testimony  in  a  collateral 
proceeding  to  directly  charge  the  other  with  an 
indictable  offense  has  not  been  relaxed  by  the 
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enabling  statute,  Act  Feb.  6,  1881  (P.  L.  p.  16), 
and  Act  March  3,  1881  (P.  Lt  p.  69). 

4.  ConsTs  «=>89— Foixowine  Pbbokdekts. 

^niat  to  adhere  to  a  doctrine  of  public  pol- 
icy might  result  in  disabling  the  state  in  estab- 
lishing guilt  of  accused  parties  does  not  afford 
a  sound  reason  for  diisregarding  a  settled  pub- 
lic policy,  which  has  prevailed  for  centuries, 
and  has  received  the  sanction  of  the  highest 
state  tribunal. 

6.  COCBTB  «s»8&— FOU.OWIHO  PBBOBDXiraS. 

Firmly  established  precedents  should  not  be 
treated  as  mere  antiquated  judicial  wisdom,  un- 
less the  reason  which  called  them  into  being 
has  ceased. 

«.  WnWSSBKS    *=»ei(l)— INOMMINATIWO    TM- 

xnfONT  09  Husband— Skvxsanok. 
Although,  in  prosecution  charging  defimd- 
ants  with  a  conspiracy  to  obtain  for  defendant 
wife  a  divorce  by  criminal  means,  a  severance 
had  been  granted  as  to  the  wife,  she  still  re- 
mained a  patty,  so  tliat  testimony  of  the  hus- 
band, tending  to  accuse  her  of  an  indictable 
offense,  was  inadmissible. 

7.  WlTNCaBES  «s>61(l>— iNORUaNATINO  TU- 
TIlfONT  OV  HU8BAni^-"Onf]IV8B  OF  AN  IR- 
OICTABUB  NaTUBK." 

To  solicit  one  to  commit  adultery  is  a  crime 
of  an  indictable  nature  within  the  rule  that  the 
husband  is  incompetent  to  give  testimony  in  a 
collateral  proceeding,  charging  his  wife  with  an 
indictable  offense. 

&.  Cbiuinai.  Law  «ss»424(8)— Aois  ard  Dkc- 

LAKATIONS    or    COCONSFIBATOBB  — ADMiaU- 

BILITT. 

Where  the  object  sought  by  the  conspirators 
was  to  obtain  a  divorce  for  defendant  wife  by 
unlawful  means,  held,  that  the  conspiracy  was 
at  an  end  when  divorce  suit  was  submitted  to 
diancery  court,  so  that  acts  and  statements 
made  tiiereafter .  by  alleged  coconspirators,  in 
the  absence  of  plaintiffs  in  wror,  and  without 
their  consent  or  sanction,  were  inadmissible. 

9.  Cbiminal  Law  <S=>40C(2)  —  Declabatiors 
OF  AccDSED— Admissibiutt. 

Declarations  and  conduct  of  an  accused  may 
be  given  in  evidence,  although  they  occurred 
during  the  trial  of  the  cause. 

10.  iNDICZiaSNT  AND  IRFOBKATION  «=»110(10) 
— CONSPIBACT— LANQOAQE  OF  StATUTK. 

The  words,  "or  to  commit  any  act  for  the 
perversion  or  obstruction  of  justice,  or  the  due 
administration  of  the  laws,"  in  2  Comp.  St. 
1910,  p.  1767,  {  37,  are  descriptive  of  the  char- 
acter of  the  act  necessary  to  be  committed,  and 
an  indictment  for  conspiracy,  charging  the  lan- 
guage quoted  without  setting  forth  the  act  com- 
plained of,,  is  insufficient. 

11.  CON8FIRACT  ^=»27— OvEBT  AOT— "CBIMI- 
NAL  OONSFIBAOT." 

It  is  unimportant  whether  conspirators  suc- 
ceed or  fail  in  attainment  of  the  object  of  their 
agreement,  since  an  attempt  made  to  attain  the 
nnlawfol  object,  even  by  legal  means,  or  the 
use  of  unlawful  means  to  attain  a  lawAiI  ob- 


ject, stamps  the  agreement  as  a  "criminal  con- 
spiracy." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Criminal 
Conspiracy.] 

12.   CBIVIRAI,    liAW     9=>424(1)  —  CONTINUINO 

CoxsriRAcy— Indictment. 
Averment  in  indictment  for  conspiracy  to 
obtain  divorce,  that  the  agreement  was  to  per- 
vert and  obstruct  the  due  administration  of  the 
laws  of  the  state,  and  to  obstruct  justice,  would 
not  have  the  effect  of  making  the  conspiracy 
continuous,  making  competent  acts  and  declara- 
tions by  coconspirators,  after  obtaining  divorce 
decree,  where  such  averment  was  limited  by  lan- 
guage as  to  obtaining  divorce  by  false  evidence 
and  maintenance  of  divorce  suit. 

18.  Cbikinai,  Law  «=>424(1)— Declabatiohs 
OF  CocoNSFiBATOBa— Continuance  of  Oon- 

BPIRAOT. 

Assuming  that  conspiracy  to  obtain  a  di- 
vorce by  unlawful  means  continued  because  of 
appeal  by  some  of  conspirators  from  decree  de- 
nying divorce,  the  conspiracy  must  have  ended 
when  the  cause  was  submitted  to  the  Court  of 
Errors  and  Appeals,  and  admission  of  testi- 
mony of  acts  and  declarations  of  coconsturatort 
made  thereafter  was  harmful. 

14.  Cbiminal  Law  «=422(1)— Acts  and  Dec- 
I.AKATION8  OF  CoooNSPiBATOBS— Admissi- 
bility. 

The  acts  and  declarations  of  each  cocon- 
spirator are  admissible  against  all  the  conspira'> 
tors  if  made  and  done  before  the  object  has  been 
consummated. 

15.  Cbimirai.  Law  «s!>424(1)— Aots  and  Dec- 

LASATIONS    OF     CoOONSFIBATOBS  —  ADMISSI- 
BILITT. 

The  unlawful  agreement  being  at  an  end, 
each  of  the  conspirators  ceases  to  be  the  agent 
of  the  others,  and  therefore  can  only  bind  him- 
self by  his  acts  or  declarations,  notwithstanding 
the  fact  that  such  acts  and  declarations  relate 
to  the  concealment  of  the  crime  of  the  complet- 
ed conspiracy. 

16.  Gbiminai.  Law  4s»761(2)  —  Ebboneous 
Statement  or  Fact  in  Chaboet-Revebbi- 
bu;  Ebrob. 

In  prosecution  charging  a  conspiracy  to  ob- 
tain a  divorce  that  the  trial  court  In  his  charge 
erroneously  states  as  a  fact  that  a  named  per- 
son was  a  witness  for  wife  in  the  divorce  suit, 
held  reveraibla  error. 

17.  Cbiminal  Law  «=9823(2)— Ebboneous  In- 
btbuction — Cube  by  Chabqe. 

In  prosecution  charging  a  conspiracy  to  ob- 
tain a  divorce,  erroneous  statement  in  charge  as 
a  fact  that  a  named  person  had  been  a  witness 
for  the  wife  in  the  divorce  suit,  fteld  not  cured 
by  what  the  court  said  in  other  parts  of  the 
charge. 

Ebnor  to  Court  of  Quarter  Sesalona^  At- 
lantic County. 

George  Herbert  and  others  were  convicted 
of  conspiracy,  and  bring  error.  Jnd^ment  re- 
versed, and  venire  de  novo  awarded. 
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Argued  November  term,  1917,  before  GUM- 
MEKE,  0.  J.,  and  PARK&R  and  KATJSCH, 
JJ. 

Bourgeois  &  Coulomb,  of  Atlantic  City 
(Edmund  WUson,  of  Red  Bank,  of  counsel), 
for  plaintiffs  in  error. 

Charles  S.  Moore,  Piosecntor  of  the  Pleas, 
Clarence  L.  Cole,  Sp.  Counsel,  and  William 
B.  Brown,  Jr.,  Asst.  Prosecutor  of  the  Pleas, 
all  of  Atlantic  City  (Clarence  B.  Knauer,  of 
Atlantic  City,  on  the  brief),  for  the  State. 

KALISCH,  J.  The  plalntlffjs  in  error  were 
convicted.  In  the  Atlantic  County  Quarter  Bee- 
si<ms,  of  the  crime  of  conspiracy.  The  judg- 
ment on  that  conviction  is  brought  here  for 
review  on  bills  of  ezceptlcHis  and  under  sec- 
tion 136  of  the  Criminal  Procedure  Act  (2 
Comp.  St  1910,  p.  1863).  The  lndlctm«it,  con- 
sisting of  four  counts,  substantially  charges 
in  three  of  the  counts  that  the  accused  en- 
tered Into  an  unlawful  and  corrupt  agreement 
to  obtain,  by  the  criminal  means  set  out  at 
great  length,  a  divorce  for  Helen  Knlttel  frcnn 
her  husband  on  the  ground  of  adultery.  The 
third  count  charged  that  the  object  of  the 
imlawful  agreement  was  to  falsely  move  and 
maintain  a  certain  suit.  In  the  Court  of  Chan- 
cery, for  a  divorce  from  marriage  between 
Helen  Knlttel  and  her  bnsband. 

While  it  is  true  that  the  first  count  alleges 
generally  that  the  unlawful  and  corrupt 
agreement  was  to  pervert  and  obstruct  the 
due  administration  of  the  laws  of  this  state 
relating  to  divorces  from  marriage  between 
husband  and  wife,  it  is  obvious  that  this  al- 
legation Is  a  result  predicated  upon  the  al- 
legation that  the  illegal  and  corrupt  agree- 
ment between  the  accused  was  to  obtain  a 
divorce  for  Mrs.  Knlttel  by  unlawful  means. 
And  this  comment  applies  with  equal  force  to 
the  second  count 

The  fourth  count  reiterates  some  of  the 
recitals  found  in  the  preceding  counts,  and 
charges  that  the  unlawful  agreement  was  for 
the  purpose  of  obtaining  a  divorce  for  Helen 
from  the  marriage  of  her  husband  on  the 
false  evidence  that  he  had  committed  adul- 
tery wltH  Kathryn  Abrams.  To  this  indict- 
ment the  several  defendants  pleaded  not 
guilty.  Before  trial,  however,  counsel  rep- 
resKiting  the  state  moved  for  a  severance  of 
the  defendants,  Mae  and  Kathryn  Abrams 
and  Helen  Knlttel,  which  motion  was  unsuc- 
cessfully resisted  by  counsel  of  the  plalntlffa 
In  error  and  Helen  Knlttel.  The  trial  resulted 
in  an  acquittal  of  the  codefendants,  Gertrude 
McGowan  and  Edmund  Shaw,  and  In  a  con- 
vlction  of  the  plaintiffs  In  error  in  manner 
and  form  as  charged  in  the  indictment  The 
voluminous  record  before  us  presents  a  large 
number  of  assignments  of  errors  and  spedfl- 
catlons  of  causes  for  reversal  based  upon  al- 
leged trial  errors.  The  case  was  argued,  oral- 
ly, for  the  respective  parties,  by  learned  coun- 


sel who,   having  obtained  permission  from 
the  court,  later  submitted  elaborate  briefs. 

The  record  dlsdoses  that  ttae  husband  of 
Helen  Ejilttel  was  a  witness  for  the  state, 
and,  against  objection  duly  made  by  oounsd 
of  plaintiffs  in  error,  was  permitted  by  the 
court  to  give  testimony  in  the  cause  incrim- 
inatory of  Helen  KnitteL  The  record  further 
reveals  evidence  tending  to  establish  that  the 
defendants  did,  as  charged  in  the  Indictment, 
unlawfully  and  corruptly  agree  together  to 
entrap  the  husband  of  Helen  Knlttel  into  & 
con^romising  situation  with  Kathryn 
Abrams,  so  that  the  testimony,  to  be  given 
relating  to  the  situation  In  which  the  parties 
were  found,  would  give  rise  to  the  inference 
that  adultery  was  committed  by  them,  though 
not  so  in  fact  and  by  this  deceptive  means 
to  impose  upon  the  Court  of  Chancery  and 
procure  for  Helen  Knlttel  a  divorce  from  her 
husband,  and  thereby  pervert  and  obstruct 
justice ;  that  all  the  defendants  named  in  the 
Indictment  with  the  excepti(m  of  the  two 
Abrams,  mother  and  daughter,  who  testified 
for  the  state,  and  Weinberg,  did  appear,  as 
witnesses,  In  the  Court  of  CSiancery  and  tes- 
tified pursuant  to  the  arranged  plan  between 
them  in  the  divorce  proceedings  brought  by 
Mrs.  Knlttel  against  her  husband,  on  a  charge 
of  adultery  with  Kitty  Murray,  the  name 
Murray  being  used  in  the  petition  for  divorce 
and  intended  to  designate  Kitty  Abrams; 
that  the  taking  of  testimoDy  and  hearing  In 
the  matter  was  before  an  advisory  master, 
and  was  concluded  on  the  Ifith  day  of  De- 
cember, 1916 ;  that  oa  the  8tb  day  of  January, 
1917,  the  master  advised  a  decree  denying  the 
divorce,  whereupon  Mrs.  Knlttel  appealed  to 
the  (Tourt  of  Errors  and  Appeals,  in  wbidi 
court  the  appeal  was  argned  on  March  19, 
1917,  and  was  decided  by  that  tribunal  on 
June  18,  1917,  the  decision  being  an  affirm- 
ance of  the  decree  refusing  the  divorce.  87 
N.  J.  Eq.  701, 102  Atl.  809. 

Now  it  appears  vrith  respect  to  the  period 
between  January  8,  1917,  the  day  when  the 
petition  for  divorce  was  decreed  to  be  dis- 
missed, in  the  Court  of  Chancery,  and  the 
19th  day  of  March,  the  day  when  the  case 
was  argued  and  submitted  for  final  determina- 
tion to  tlie  Court  of  Errors  and  Appeals,  and 
the  18th  day  of  June,  the  day  when  the  case 
was  finally  decided  by  the  latter  tribunal, 
that  the  trial  judge,  against  objections  duly 
made  by  counsel  of  plaintiffs  In  error,  received 
testimony,  both  oral  andt  documentary,  which 
related  to  the  alleged  acts  of  the  alleged  co- 
conspirators mentioned  In  the  Indictment 
during  that  period. 

We  find  It  unnecessary  to  refer  In  detail  to 
the  documentary  evidence  emanating  from, 
and  statements  said  to  have  been  made  by  the 
alleged  coconspirators,  because  the  assertion 
that  such  evidence  was  admitted,  namely, 
writings  of  an  alleged  coconspirator,  which 
had   their  origin  betwe^i  'January  8  and 
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March  17,  1917,  and  atatements  made  by  the 
alleged  coconsplratora  between  those  dates 
and  June  18,  1917,  is  conceded  by  counsel  of 
the  stata  The  state'js  contention  is  that  such 
evidence  was  properly  admissible  for  the 
reason  that  the  object  of  the  conspiracy 
was  not  consummated  until  the  Court  of 
Errors  and  Appeals  had  pronounced  its 
Judgment  on  the  appeal.  So  that  the  ques- 
tion presented,  on  this  branch  of  the  case,  is. 
Was  the  unlawful  agreement  brought  to  an 
end  on  January  8,  1917,  the  day  when  the 
decree  of  the  court  of  chancery  was  advised, 
or  on  March  19th,  the  day  when  the  case  was 
submitted  to  the  Court  of  Errors  and  Ap- 
peals for  Its  dedslon,  or  on  June  18,  1917, 
when  the  latter  tribunal  handed  down  Its  de- 
termination? For  if  the  object  of  the  con- 
spiracy was  consummated  whoi  the  decree 
was  advised  then,  of  course  the  documentary 
evidence,  consisting  of  letters,  telegrams, 
etc.,  of  Weinberg  an  alleged  coconspirator, 
after  the  date  of  that  ereat,  could  not  be 
properly  received  by  the  trial  Judge  as  evi- 
dence and  treated  as  such  against  Weinberg's 
alleged  coconspirators.  And  likewise  state- 
ments and  acts  of  Weinberg  after  March  19, 
1917,  if  the  conspiracy  was  at  an  end  on  that 
date,  could  not  be  properly  treated  and  used 
as  evidence  against  his  alleged  his  cocon- 
spirators. 

An  additional  salient  ground  urged  for  a 
reversal  is,  that  the  trial  Judge,  in  his  charge 
to  the  Jury,  stated  as  a  fact  proven  In  the 
case  that  Weinberg  was  a  witness  for  Helen 
Knlttel  in  her  divorce  case,  whereas  he  was 
not  We  will  now  proceed  to  examine  into 
the  merits  of  the  propositions,  chiefly  relied 
<m  by  (H>unsel  of  plaintiffs  in  error  as  grounds 
for  reversal  of  the  Judgment  under  review  in 
the  order  above  presented. 

[11  1.  The  reception  by  the  court  of  the 
testimony  of  Charles  A.  Knlttel,  which  tes- 
timony tended  to  accuse  his  wife,  Helen 
Knlttd,  in  whose  behalf  a  severance  had 
been  previously  granted,  with  the  crime  of 
which  she  stood  indicted  in  conjunction 
with  the  plalntUts  In  error,  who  were  then 
on  trial  under  said  indictment,  was  error 
whidi  requires  a  reversal  of  the  Judgment 

The  record  shows  that  when  the  husband 
of  Mrs.  E^ittel  was  called  as  a  witness  by 
the  state,  counsel  of  plaintiffs  in  error  object- 
ed to  his  competency  to  give  testimony  charg- 
ing bis  wife  with  partldpatloa  in  the  offense 
charged  In  the  Indictment  against  her  and  the 
plaintiffs  in  error,  and  that  this  objection  was 
overruled  by  the  court 

[2]  The  husband  was  then  allowed  to  tes- 
tify, and  it  is  manifest  from  a  reading  of  his 
testimony  that  he  clearly  implicated  his  wife, 
In  conjunction  with  the  alleged  coconspira- 
tors, in  the  commission  of  the  offense  charged 
against  her  and  them  In  the  Indictment  Mr. 
Knlttel  testified  that  after  meeting  Miss 
Abrams  on  two  different  occasions  be  made 


an  appointment  to  call  upon  her  at  her  apart- 
ment in  the  evening  at  .S:.30  o'clock,  and  that 
he  arrived  at  the  rendezvous  punctually 
at  the  time  fixed;  that  he  went  into  Miss 
Abrams'  bedroom,  and  theiie  wholly  un- 
dressed; that  Miss  Abrams  left  the  room 
for  a  few  momenta  on  some  pretext,  and 
then  returned  and  stood  In  front  of  bu- 
reau, with  her  waist  off,  and  was  arranging 
her  hair,  while  be  was  sitting  on  a  chair 
next  to  the  bureau,  when  Herbert,  one  of  the 
plaintiffs  in  error  followed  by  Mrs.  E^ltteU 
entered  the  bedroom,  and  said  to  Mrs.  Knlt- 
tel, "There  Is  your  husband,  Mrs.  Knlttel," 
whereupon  she  said  to  her  husband,  "Give 
me  the  key  to  my  home^"  and  then  left ;  that 
he  saw  Herbert  McQowan,  Mr&  Knlttel,  and 
Shaw,  four  of  the  defendants  mentioned  in 
the  Indictment,  In  the  bedroom ;  that  on  the 
next  morning  he  met  the  two  Abrams,  moth- 
er and  daughter,  and  said  to  th^,  "Why, 
that  was  a  dirty  frame-up  pulled  oft  on  me 
last  night,"  and  she  says,  "Oh,  I  wouldn't 
do  anything  like  that;"  that  when  he  went 
home  on  the  night  of  his  discovery  with  Miss 
Abrams,  he  found  Herbert,  McGowan,  Shaw, 
and  bis  wife  together,  and  that  he  told  them, 
"This  Is  nothing  but  a  dirty  frame-up;  you 
can't  pull  anything  like  that  off  oa  me;"  and 
that  he  made  these  statements  upon  what  had 
been  told  him  by  Phlneas  Long  and  Claud 
Clarke.  The  record  further  discloses  that 
Long  and  Olark,  in  the  order  mentioned,  fol- 
lowed Knlttel  on  the  witness  stand  and  tes- 
tified that  Mrs.  Knlttel  and  her  companions 
were  in  the  Abrams'  apartment  about  15 
minutes  before  Mr.  Knlttel  arrived  on  the 
evening  when  he  was  discovered  in  Miss 
Abrams'  bedroom.  This  testimony,  taken,  in 
connection  with  what  the  husband  had  Just 
previously  said,  regarding  the  movements  of 
Miss  Abrams  and  the  appearance  of  his  wife 
and  her  companions  in  the  bedroom,  could 
give  rise  to  no  other  reasonable  Inference  than 
that  Mrs.  EInlttel  and  her  companions  were 
lying  in  wait  for  that  to  happen  which  did 
occur,  all  of  which  was  the  result  of  a  care- 
fully prepared  plot  In  which  Miss  Abrams, 
Mrs.  Knlttel  and  her  companions  were  con- 
cerned. 

It  was  in  Mrs.  Knittel's  Interest  that  the 
plan  to  entrap  her  husband  with  Miss  Abrams 
was  concocted.  It  was  Mrs.  Knlttel  who 
made  the  Inferences  to  be  drawn  from  the 
circumstances  surrounding  the  discovery  of 
her  husband  in  Miss  Abrams'  bedroom  the 
basis  of  her  charge  of  adultery  against  him 
in  her  petition  for  divorce,  and  it  was  she 
who  furnished  the  money  whidli  was  paid  to 
Miss  Abrams.  Mrs.  Knlttel,  according  to  the 
testimony  of  her  husband,  must  have  known 
that  the  alleged  act  of  adultery  by  him  with 
Miss  Abrams  was  not  committed,  if  the  cir- 
cumstances were  such,  at  the  apartment  on 
the  evening  In  question,  as  described  in  his 
testimony.    The  effect  of  his  testimony  was, 
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clearly,  to  charge  Mm.  Knittel  with  an  In- 
dictable offense. 

We  have  alluded  to  and  quoted  from  the 
testimony  of  Mr.  Knittel,  in  extenso,  because 
counsel  of  the  state.  In  their  brief,  strenuons- 
ly  Insist  that  his  evidence  did  not  charge  his 
wife  directly  with  an  indictable  offense,  and 
that,  therefore,  under  the  decisions  of  the 
courts  of  this  state,  his  testimony  was  com- 
petent and  properly  admitted. 

This  assertion  Is  not  supported  by  an  ex- 
amination and  consideration  of  the  testimony 
given  by  Mr.  Knittel  and  of  the  adjudicated 
cases  of  onr  courts  dealing  with  the  subject 
at  hand. 

The  common-law  rule  is  stated  in  Stewart 
V.  Johnson,  18  N.  J.  Law,  at  page  94,  as  fol- 
lows: 

"I  think  therefore  that  we  may  assume  the 
modern  doctrine  to  be,  that  the  evidence  of  the 
wife  must'  directly  criminate  the  husband  to 
make  it  objectionable ;  a  mere  tendency  to  crim- 
inate, as  held  in  some  early  cases,  is  not  enough 
to  justify  its  rejection  on  the  ground  of  public 
policy." 

This  case  was  decided  in  1840. 

In  1864,  In  State  v.  Wilson,  31  N.  J.  Law, 
77,  the  like  question  came  before  the  Supreme 
Court,  arising  out  of  facts  stated  by  Chief 
Justice  Beasley,  as  follows: 

"The  defendants  were  jointly  Indicted  for 
adultery,  Henrietta  Wagner,  one  of  the  defend- 
ants, being  tried  separately,  was  acquitted.  On 
the  trial  of  the  other  defendant  at  a  subsequent 
term  of  the  Oyer  and  Terminer  of  the  county 
of  Mercer,  the  husband  of  the  female  defendant 
who  had  been  acquitted  was  called  •  ♦  •  to 
prove  that  he  saw  the  parties  in  the  criminal 
act.  The  court  below,  for  the  purposes  of  the 
trial,  admitted  the  witness,  but  reserved  the 
question  for  this  court,  whether  such  evidence 
was  competent." 

At  page  79  the  learned  Chief  Justice  said: 

"First,  then,  the  facts  which  the  husband  or 
wife  is  called  to  prove  must  directly  criminate; 
it  is  not  su£Scient  that  they  tend  to  impute  a 
crime." 

And  at  page  81,  in  discussing  Stewart  v. 
Johnson,  supra,  the  learned  Jurist  says: 

"The  object  of  the  court  was  to  establish  a 
uniform  and  practical  rule,  easy  to  be  under- 
stood and  applied,  and  the  criterion  adopted 
was,  that  husband  and  wife  were  inadmissible 
for  the  purpose  of  directly  charging  each  other 
with  any  offense  which  in  its  nature  was  in- 
dictable. •  •  •  I  think  this  rule,  thus  adopt- 
ed, should  not  be  narrowed.  My  inclination 
would  be  to  extend  it,  if  that  could  be  legally 
effected,  so  as  to  prevent  husband  and  wife 
from  charging  each  other  with  any  act  which  Is 
essentially  infamous  in  general  estimation ;  but 
the  authorities  do  not  warrant  such  an  amplifi- 
cation, and  we  must  administer  the  law  as  it  is 
handed  down  to  ns." 

The  doctrine  enunciated  in  the  cases  above 
referred  to  was  approved  by  the  Court  of 


Brrors  and  Appeals  In  Ware  t.  State,  35  }(.  J. 
Law,  553,  decided  in  1871. 

The  court  In  that  case  refers  to  the  stat- 
ute of  1870  (P.  U  1870,  p.  59),  which,  among 
other  things,  provides  tliat  a  husband  or  wife 
of  any  party  to  any  trial  or  inquiry  in  asj 
suit,  action  or  proceeding  In  any  court,  etc., 
or  who  has  any  interest  therein,  etc.,  shall  be 
competent  and  compellant  to  give  evidence 
the  same  as  other  witnesses,  except  in  mj 
criminal  action  or  proceeding  for  divorce  on 
account  of  adultery,  or  In  any  case  of  bigam;, 
except  to  prove  the  fact  of  marriage,  or  in 
any  action  or  proceeding  for  or  cm  account  <rf 
criminal  conversation,  and  declares  that  it 
left  the  conunon-law  rule  undisturbed. 

The  next  case  in  which  the  question  was 
again  mooted  in  the  Court  of  Errors  and 
Appeals  is  Hunter  v.  State,  40  N.  J.  Lew, 
495.  One  Thomas  Graham,  the  hosband  of 
a  witness  produced  by  the  state,  was  the 
alleged  accomplice  of  Hunter  in  a  homi- 
cide, and,  having  been  called  as  a  wit- 
ness by  tibe  state,  had  admitted  his  gnllt 
It  further  appears  that  be  had  been  separate- 
ly indicted  for  the  murder,  and  had  not  at 
the  time  of  the  trial  pleaded  to  the  accusa- 
tion. All  that  the  wife  testified  to  was  tMt 
Just  before  the  murder  Hunter  had  called  to 
see  her  husband,  and  on  one  such  occasioo 
had  left  a  card  containing  a  request  that  the 
husband  would  meet  him  at  a  designated 
place  in  the  city  of  Philadelphia.  At  page 
546  Chief  Justice  Beasley  says: 

"It  is  altogether  settled  that  the  wlCe  is  a  com- 
petent witness,  when  the  husband  is  not  a  part; 
in  the  suit,  to  testify  to  facta  that  merely  tend 
to  his  crimination,  provided  the  facts  proved 
by  her  do  not  manifest  that  an  indictable  offense 
has  been  committed  by  him.  This  was  the  rale 
that  received  the  sanction  of  this  court  in  the 
case  of  Ware  v.  State,  reported  In  6  Yroom 
[85  N.  J.  Law]  554." 

This  case  was  decided  in  1878.  The  statute 
of  1870,  with  some  changes  In  phraseology, 
but  without  altering  its  substance,  was  in- 
corporated as  section  5  of  the  evidence  act 
of  the  revision  of  1874  (Eev.  St.  1874,  p.  2«S), 
and  without  any  further  change  became  sec- 
tion 5  of  the  evidence  act  of  the  revision  of 
1900  (P.  T*  1900,  p.  863;  2  Comp.  Stats,  p. 
2222). 

It  was  not  until  the  passage  of  Cbe  two 
enabling  statutes  In  1881  that  a  husband  or 
wife  of  the  person  charged  with  crime  was 
permitted  to  offer  Mmself  or  herself  as  a 
witness  on  behalf  of  the  person  so  charged. 
P,  L.  1881,  pp.  16  and  69. 

[3]  Keference  has  been  made  to  these  stat- 
utes In  order  to  make  it  clear  that  the  rule 
regarding  the  incompetency  of  husband  and 
wife  to  give  testimony  in  a  collateral  proceed- 
ing to  directly  charge  the  other  with  an  in- 
dictable offense,  as  declared  In  the  Ware 
Case  and  the  Hunter  Case,  has  not  been  re- 
laxed by  this  later  legislation,  but,  on  the 
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contrary,  has  been  empbasieed  by  the  enact- 
ments whlcli  make  husband  or  wife  compe- 
tent to  testify  for  eacb  other  In  a  criminal 
proceeding,  which  neither  could  do  at  com- 
mon law. 

In  Munyon  t.  State,  62  N.  J.  Law,  1,  at 
page  5,  42  AQ.  577,  at  page  578,  decided  in 
1898,  after  the  legislation  above  referred  to. 
Chief  Justice  Magle,  In  dlscnsslng  the  com- 
mon-law rule  excluding  a  husband's  or  wife's 
testimony,  says: 

"This  contention  is  put  upon  doctrine  estab- 
lished in  this  court,  that  a  husband  or  wife 
cannot  testify,  in  a  collateral  proceeding,  to 
directly  charge  tte  other  with  crime.  This  doc- 
trine rests  upon  the  ground  of  public  policy, 
and  will  even  apply  to  cases  where  the  direct 
charge  can  produce  no  prejudicial  effect.  Stew- 
art V.  Johnson,  3  Harr.  [18  N.  J.  Law]  87; 
State  V.  Wilson,  2  Vroom  [31  N.  J.  Law]  77. 
But  it  has  been  determined  by  the  Court  of 
Errors  that  evidence  on  the  part  of  a  husband 
or  wife,  in  a  proceeding  between  others,  will  be 
admissible  to  prove  facts  tending  to  the  disgrace 
of  the  other,  provided  the  evidence  does  not 
make  manifest  an  indictable  offense.  Hunter  v. 
State,  11  Vroom  [40  N.  J.  Law]  495;  Ware 
V.  State,  6  Vroom  [35  N.  J.  Law]  554." 

[4]  For  the  state  it  is  further  urged  that 
to  adhere  to  this  doctrine  of  public  policy 
might  result  in  disabling  the  state  to  estab- 
lish the  guilt  of  the  accused  parties.  But, 
even  so,  that  does  not  afford  a  sound  reason 
for  disregarding  a  settled  public  policy  which 
has  prevailed  for  centuries  and  has  received 
the  sanction  of  our  highest  tribunal.  It  is 
far  more  pernicious  to  the  efficient  adminis- 
tration of  the  law  to  ignore  precedents  than 
to  follow  them,  even  though  they  may,  occa- 
sionally, work  a  hardshlpi 

[5]  Firmly  established  precedents  should 
not  be  treated  as  mere  antiquated  Judicial 
wisdom  and  out  of  Joint  with  modem  time, 
unless  the  reason  which  called  them  into  be- 
ing has  ceased.  It  cannot  be  properly  said 
that  the  reason  which  excludes  the  husband 
or  wife  from  giving  testimony  in  a  collateral 
proceeding,  to  which  he  or  she  is  a  party, 
charging  the  other  with  an  indictable  offense, 
is  not  as  sound  and  forceful  to-day  as  it  ever 
was. 

[6]  Next,  it  is  argued  that  Mrs.  Knittel 
was  not  a  party  to  the  proceeding,  because  a 
severance  had  been  granted  as  to  her,  and 
she  was  not  on  trial.  She  was  arraigned 
on  the  indictment  and  pleaded  not  guilty 
thereto.  The  legal  effect  of  the  severance 
was  not  to  ellmlriate  her  as  a  party  to  the 
indictment  and  proceeding,  but  to  postpone 
her  trial  on  the  indictment  separate  from 
those  codefendants  who  were  put  on  trial. 
She,  therefore,  remained  a  party  to  the  in- 
dictment and  proceeding.  In  this  respect  the 
present  case  Is  clearly  dlstiuguishable  from 
the  Hunter  Case.  A  different  situation 
would  have  been  presented  here  if  the  Indict- 
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ment  against  Mrs.  Enlttel  had  been  dismissed 
and  she  discharged. 

[7]  We  have  already  pointed  out  that  the 
testimony  of  Mr.  Knittel  accused  his  wife  of 
an  offense  of  an  Indictable  nature.  To  solicit 
one  to  commit  adultery  is  a  misdemeanor. 
"A  conspiracy,  too,  is  a  solicitation,  and 
something  more;  consequently  it  falls  in 
some  measure  within  the  rules  of  law  which 
govern  attempts,  though  It  is  subject  to  the 
influence  of  other  legal  principles  likewise." 
Bishop  on  Cr.  Law.  vol.  1,  pars.  767,  768. 

Lastly,  it  is  said  that  the  admission  of 
Mr.  Enittel's  testimony  was  not  injurious  to 
the  plaintiffs  in  error.  We  cannot  entertain 
such  a  view.  The  testimony  came  illegally 
into  the  case  and  was  used  by  the  prosecu- 
tlou  for  the  manifest  purpose  to  give  credit 
to  material  testimony,  tending  to  establish 
the  guilt  of  the  accused,  coming  from  persons, 
who  were  sworn,  as  witnesses,  and  testified 
for  the  state,  and  who,  admittedly,  were  ac- 
complices in  the  commission  of  the  crime 
charged  In  the  indictment.  In  our  Judgment 
it  served  that  purpose  in  its  effect  upon  the 
Jury,  or,  at  least,  it  may  have  done  so. 

[I]  2.  We  now  advance  to  the  next  point 
urged  by  counsel  of  plaintiffs  in  error  that 
the  trial  Judge  committed  harmful  error  in 
receiving,  against  the  plaintiffs  In  error,  tes- 
timony of  acts  of  and  statements  made  by  al- 
leged coconspirators,  In  the  absence  of  the 
plaintiffs  in  error,  and  without  their  consent 
or  sanction,  after  January  8,  1917,  the  date 
when  the  decree  denying  the  divorce  was 
made  by  the  court  of  chancery. 

The  insistence  of  counsel  of  plaintiffs  in 
error  Is  that  the  object  of  the  conspiracy, 
as  charged  in  the  indictment,  was  fully  exe- 
cuted, when  the  witnesses,  who  were  to  give 
the  testimony  to  be  used  in  the  divorce  case, 
were  actually  produced  and  gave  their  testi- 
mony in  the  court  of  chancery.  Further- 
more, it  is  Insisted  that  If  the  appeal,  taken 
by  the  party  affected  by  the  decree,  to  the 
Court  of  Eirrors  and  Appeals,  in  legal  effect, 
kept  the  unlawful  agreement  alive,  so  as  to 
make  the  acts  and  statements  of  an  alleged 
conspirator,  pending  ,the  appeal  evidence 
against  his  coconspirator,  nevertheless  that 
cannot  be  so  as  to  acts  and  declarations  of 
an  alleged  coconspirator  made  after  the  ap- 
peal bad  been  argued  and  submitted  for  deci- 
sion to  said  court. 

On  the  other  hand,  while  counsel  of  the 
state  in  their  brief  concede  that  the  state 
offered  letters,  telegrams,  and  other  docu- 
mentary matters  In  evidence,  and  which  were 
received  as  such  by  the  trial  Judge,  and 
which  written  matter  emanated  from  an  al- 
leged coconspirator  and  had  their  origin  after 
Uie  case  was  decided  by  the  court  of  chan- 
cery, and  was  pending  on  appeal,  up  to  the 
time  the  case  was  argued,  as  evidence  against 
the  plaintiffs  In  error,  they,  counsel  of  the 
state,  contend  that  the  evidence  was  properly 
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received  and  permitted  to  weigh  against  the 
plaintiffs  In  error,  on  the  theory  that  the  ob- 
ject of  the  conspiracy  was  not  fully  executed 
nntil  ttie  decision  of  the  Court  of  Errors  and 
Appeals  was  banded  down  on  June  18,  1917. 

From  the  record  it  appears  that  against 
objections  made  by  counsel  of  plaintiffs  In 
error,  Mae  Abrams  and  Kathryn  Abrams  were 
allowed  to  testify  as  to  statements  made 
to  them  by  Garrison  and  Weinberg,  and  as 
to  the  activities  of  the  latter  after  the  date 
when  the  case  was  submitted  to  the  Court  of 
Errors  and  Appeals.  It  further  appears  that 
the  court  below  also  received  In  evidence 
declarations  made  by  Weinberg  and  of  his 
activities  after  such  date. 

[9]  If  the  testimony  of  the  declarations  and 
of  the  activities  referred  to,  had  been  limited 
to  its  legal  operation,  as  tending  to  establish 
the  guilt  of  the  persons  who  made  the  state- 
ments and  were  engaged  in  such  conduct,  of 
course,  no  fault  could  be  found,  for,  under  a 
well-settled  legal  principle,  declarations  and 
conduct  of  an  accused  may  be  given  In  evi- 
dence, even  though  they  occur  during  the 
trial  of  the  cause.  But  that  was  not  the  case 
here.  The  testimony  was  not  confined  to 
operate  within  its  legal  sphere. 

In  commenting  on  this  testimony,  the  learn- 
ed trial  Judge  said: 

"The  appeal  was  argued  on  or  about  March 
19th,  and  decided  after  the  29tb  day  of  May, 
1917,  on  which  date  I  understand  the  indict- 
ment was  returned.  Weinberg  paid  Mae  and 
Kathryn  Abrams  to  stay  away,  in  part  for  the 
reason  that  he  did  not  want  them  to  come  to 
Atlantic  City  and  to  testify  that  it  was  a  frame- 
up;  after  January  8th  and  down  to  May  11th 
or  12th  there  was  a  very  large  sum  of  money, 
more  than  $5,000,  and  it  might  be  $10,000. 
Helen  Knittel  delivered  that  money  to  Wein- 
berg, in  part  for  the  reason  that  she  did  not 
want  them  to  testify  that  it  wag  a  frame-up; 
Garrison,  through  Bourgeois,  tried  to  have  Mae 
and  Kathryn  Abrams  testify  before  the  grand 
jury  that  it  was  not  a  'frame-up.' " 

It  Is  to  be  observed  that  Herbert,  one  of 
the  plaintiffs  In  error,  was  not  connected 
with  this.  The  court  then  followed  with 
a  comment  upon  a  proposed  aflSdavIt,  prepar- 
ed by  Dr.  Weinberg  and  presented  by  him  to 
the  Abrams  women  to  swear  to,  about  four 
days  before  the  divorce  was  finally  submitted 
to  the  Court  of  Errors  and  Appeals,  complete- 
ly exonerating  Garrison,  Herbert,  Helen 
Knittel,  Weinberg  and  McGowan,  there  being 
no  evidence  that  Herbert  had  any  knowledge 
of  or  connection  with  the  preparation  or  pres- 
entation of  such  a  paper  or  of  Weinberg's 
act  In  the  matter.  The  court,  nevertheless, 
In  this  connection,  instructed  the  Jury  as 
follows: 

"In  addition  to  these  matters  and  the  con- 
troversy about  the  only  proper  inference  that 
can  be  drawn  from  thom,  there  are,  amongst 
others,    sharply   defined    issues   as    to    whether 


there  was  any  corrupt  agreement  between  the 
Abrams,  Garrison,  and  Herbert." 

It  la  to  be  observed  that  the  trial  Judge, 
in  substance.  Instructed  the  jury  that  it  could 
properly  considered  the  declaration  and  acts 
of  a  f^ow  Gonqjdrator  of  the  plaintiffs  io 
error,  occurring  between  March  19,  1917,  the 
date  of  the  submission  of  the  divorce  case 
to  the  Court  of  Errors  and  Appeals,  and  May 
19,  1917,  the  day  on  which  the  indictment 
against  the  plaintiffs  in  error  was  returned 
Into  court,  as  evidence  against  the  plaintiffs 
in  error. 

The  legal  question  to  which  the  facts  on 
this  branch  of  the  case  give  rise  is,  When  did 
the  unlawful  agreement  come  to  an  end? 
For,  If  it  was  a  continuing  conspiracy,  which 
continued,  as  is  claimed  by  counsel  of  state, 
imUI  June  18,  1917,  the  day  on  which  the  di- 
vorce case  was  decided  by  the  Court  of  Ex- 
rors  and  Appeals,  then,  as  a  matter  of  set- 
tled law,  the  acts  and  declarations  of  one 
conspirator.  In  pursuance  of  the  unlawful 
agreement,  are  evidential  against  all  those 
engaged  with  him  in  the  accomplishment  of 
the  unlawful  purpose. 

It  frequently  happens  that  the  question  as 
to  the  time  when  a  conspiracy  may  be  said 
to  have  been  brought  to  an  end  is  a  mixed 
question  of  law  and  fact.  State  ▼.  Gregory 
et  al.,  106  Atl. ,  not  yet  ofllclally  reported. 

In  the  present  case  the  question  is  purely 
a  legal  one.  This  is  the  logical  result  flowing 
from  the  nature  of  the  alleged  criminal  con- 
spiracy. 

A  careful  reading  of  the  four  coimts  of 
the  Indictment  unfolds  that  the  sole  object 
sought  by  the  accused  was  to  obtain  a  di- 
vorce for  .Mrs.  Knittel  ffom  her  husband  on 
the  ground  of  adultery.  A  combination  be- 
tween individuals  for  that  purpose  was  not 
unlawful.  The  statute  gives  the  injured 
husband  or  wife  the  right  to  apply  for  a  di- 
vorce on  that  ground. 

The  aim  of  the  compact  was  to  obtain  a 
divorce  for  Mrs.  Knittel  from  her  husband, 
but  the  means  to  accomplish  that  purpose 
and  resorted  to  by  the  accused  were  unlaw- 
ful and  criminal.  The  criminality  of  tlie 
agreement,  necessarily,  rested  upon  the  use 
of  unlawful  means  to  obtain  Its  object — the 
divorce. 

The  facts  of  this  case  present  a  situation 
where  the  object  to  be  attained  by  the  alleg- 
ed conspirators  was  a  lawful  one,  but  the 
means  were  unlawful  a^d  criminal  This 
makes  it  necessary  to  distinguish  the  pres- 
ent case  from  that  class  of  cases  where  the 
object  of  the  agreement  is  the  perpetration  of 
a  crime,  and  to  divide  the  proceeds  thereof, 
or  where  the  object  Is  to  commit  an  unlawful 
art,  injurious  to  the  public,  although  the 
means  used  to  accomplish  that  end  wen? 
lawful.  In  the  present  case,  the  means  used 
were  unlawful  and  criminal  to  accomplish 
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Uie  object  of  the  agreement,  wbicb  was  to 
obtain  a  divorce  for  Mrs.  Knlttel. 

110]  The  fact  that  pleader  charges  that 
tlie  combination  was  also  "to  pervert  and 
obstruct  the  due  administration  of  said  laws 
of  this  state  relating  to  husband  and  wife, 
by  conniving  and  seeking  to  entrap  Charles 
A.  Knlttel  into  an  endeavor  to  commit  adul- 
tery," etc.,  adds  no  legal  force  to  the  indict- 
ment. The  words,  "or  to  commit  any  act  for 
the  perversion  or  obstruction  of  justice  or 
the  due  administration  of  the  laws,"  found 
In  section  37  of  the  crimes  act  (Comp.  Stats, 
p.  1757),  are  descriptive  of  the  character  of 
the  act  necessary  to  be  committed,  in  order 
to  make  such  act  indictable.  It  would  not 
be  a  valid  Indictment  which  charged  in  the 
language  just  quoted,  without  setting  forth 
the  illegal  act  complained  of.  What  the 
pleader  has  done  in  the  present  case  is  to 
set  out  in  the  Indictment  the  results  flowing 
from  the  criminal  means  used  to  accom- 
plish the  object  of  the  agreement  that  is 
the  divorce. 

In  United  States  v.  Kissel,  218  U.  S.  p. 
606,  31  Sup.  Ct.  126,  54  L.  Ed.  1168,  Mr.  Jus- 
tice Holmes  very  aptly  remarks: 

"It  also  is  true,  of  course,  that  the  mere 
continuance  of  the  result  of  a  crime  does  not 
continue  the  crime."  United  States  v.  Irvine, 
98  U.  S.  450,  25  L.  Ed.  193,  3  Am.  Crim.  Rep. 
334. 

In  Hyde  v.  United  States,  225  U.  S.  p.  868, 
32  Sup.  Ct.  803,  56  L.  Ed.  1114,  Ann.  Cas. 
1914A,  614,  Mr.  Justice  McKenna  says: 

"The  government  makes  the  counter  conten- 
tion that  however  true  tliis  may  be  as  to  accom- 
plished conspiracies  it  is  not  true  of  one  having 
continuity  of  purpose  and  which  contemplated 
the  performance  of  acts  through  a  aeries  of 
years.  And  that  such  a  distinction  can  exist, 
we  have  seen,  is  decided  and  illustrated  in  Unit- 
ed States  V.  Kissel.  And  necessarily  so. 
•  *  ♦  The  conspiracy  accomplished  or  having 
a  distinct  period  of  accomplishment  is  different 
from  one  that  is  to  be  continuous." 

The  fac^  of  the  present  case,  tested  by 
these  views,  would  lead  to  the  conduslon 
that  the  unlawful  agreement  was  brought  to 
an  end  at  the  time  the  case  was  submitted 
to  the  Court  of  Chancery  for  adjudication. 
For  it  clearly  appears  that  the  criminal 
means  adopted  by  the  accused  to  obtain  the 
diron-e  were  exhausted  when  the  testimony 
was  given  and  the  matter  submitted  to  the 
court  for  its  decision.  At  any  rate,  in  so 
far  as  to  the  count  of  the  indictment  charg- 
ing the  accused  with  conspiring  to  falsely 
move  the  court  of  chancery,  to  grant  a  di- 
vorce, the  conspiracy  was  at  an  end  when 
the  attempt  was  made. 

In  regard  to  the  other  counts,  it  is  debat- 
able ground  whether  the  continued  effort  of 
Mrs.  Knlttel  and  Garrison,  in  taking  the 
appeal  to  the  Court  of  Errors  and  Appeals, 
would  have  the  legal  effect  of  continuing 


Herbert  and  Weinberg  in  the  illegal  com- 
pact, so  that  the  acts  and  statements  of  the 
former  after  such  appeal  could  be  properly 
used  as  evidence  against  Herbert,  Weinberg, 
and  others,  who  it  appears  were  not  concern- 
ed in  the  appeal. 

[11]  It  must  be  borne  in  mind  that  it  is 
wholly  unimportant  whether  conspirators 
succeed  or  fail  in  the  attainment  of  the  ob- 
ject of  their  agreement,  for  the  fact,  once 
established,  that  an  attempt  was  made  to 
attain  the  unlawful  object,  even  by  legal 
means,  or  the  use  of  unlawful  means  to  at- 
tain a  lawful  object,  stamps  the  agreement 
as  a  criminal  conspiracy. 

Before  continuing  this  discussion  any  fur- 
ther, we  deem  this  to  be  the  proper  place 
wherein  to  set  forth  a  lucid  exposition  of 
the  law  of  conspiracy,  laid  down  by  Lord 
Chief  Justice  Cockburn,  quoted  and  adopt- 
ed In  Reg.  T.  PameU  et  al.,  14  Cox's  Cr. 
Cas.,  by  Barry,  J.,  at  page  520,  as  follows: 

"Conspiracy  may  be  divided  into  three  daaa- 
68 :  First,  where  the  end  to  be  accomplished 
would  be  a  crime  in  each  of  the  conspiring  par- 
ties, a  class  which  offers  no  difficulty.  Sec- 
ondly, where  the  purpose  of  the  conspiracy  is 
lawful,  but  the  means  to  be  resorted  to  are  crim- 
inal, as  where  the  conspiracy  is  to  support  a 
cause  believed  to.  be  just  by  perjured  evidence. 
Here  the  proximate  or  immediate  intention  of 
the  parties  being  to  commit  a  crime,  the  con- 
spiracy is  to  do  something  criminal,  and  here 
again  the  case  is  free  from  difficulty.  The  third 
and  last  case  ia  where,  with  malicious  design  to 
do  an  injury,  the  purpose  ia  to  effect  a  wrong, 
though  not  such  a  wrong  as  when  perpetrated 
by  a  single  individual  would  amount  to  an  of- 
fense under  the  criminal  law." 

The  definition  of  the  second  class  singu- 
larly  and   snugly  fits  the  situation  here. 

It  would  seem,  therefore,  in  the  present 
case,  that  when  the  false  evidence  was  pro- 
duced and  offered,  In  the  Court  of  Chancery, 
the  crime  diarged  was  complete,  irrespective 
of  the  fact  whether  the  divorce  was  granted 
or  not.  It  Is  not  to  be  overlooked  that  it  is 
the  nature  of  the  agreement, '  not  the  act  of 
the  parties,  that  determines  whether  the  con- 
spiracy is  a  continuing  one. 

If  the  Court  of  Chancery  had  granted  the 
divorce,  and  an  appeal  had  been  taken  by 
the  husband,  then  following  out  the  logical 
sequence  of  the  state's  contention,  the  hus- 
band's act  would  have  the  legal  effect  of 
contlmilng  the  conspiracy.  But  this  in  the 
very  nature  of  the  matter  cannot  be  so.  For, 
at  most,  the  appeal,  taken  to  the  court  of 
last  resort,  by  Mrs.  Knlttel,  aided  by  Mr. 
Garrison,  might  be  considered  as  a  new  un- 
lawful agreement  between  them  to  use  the 
false  evidence,  given  in  the  Court  of  Chan- 
cery, for  the  purpose  of  falsely  moving  the 
Court  of  Errors  and  Appeals  to  grant  the 
divorce.  But  no  sudi  crime  as  that  Is  charg- 
ed against  them  in ,  the  Indictment.  And, 
even  If  the  indictment  did  include  such  a 
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crime,  It  does  not  appear  that  any  of  the 
other  accused  persons  had  any  connection 
with  such  appeal,  or  with  any  new  agree- 
ment. 

[12]  The  averments  In  the  Indictment  that 
the  agreement  was  to  pervert  and  obstruct 
the  due  administration  of  the  laws  of  this 
state  and  to  obstruct  Justice  do  not  have  the 
legal  effect  of  making  the  unlawful  agree- 
ment a  continuous  one,  for  they  are  limited 
In  their  effect,  by  the  language  In  the  Indict- 
ment, to  the  obtaining  of  the  divorce  by 
false  evidence  and  to  falsely  move  and  main- 
tain the  salt  in  the  Court  of  Chancery.  In- 
stances of  continuous  conspiracies  are  those 
In  restraint  of  trade,  to  extort  money,  and 
to  divide  the  proceeds,  and  such  acts  whldi 
in  their  very  nature  carry  with  them  con- 
tinuity of  action. 

The  present  case  strikingly  illustrates  a 
condition  that  the  United  States  Supreme 
Court  warns  against;  that  is,  the  likeli- 
hood of  unconsciously  converting  the  result 
of  a  conspiracy  Into  a  continuing  one,  as 
here,  namely,  the  production  of  false  evi- 
dence In  the  divorce  case  and  the  use  sub- 
sequently made  of  eucb  evidence  by  Mrs. 
Enlttel  and  Garrison,  on  the  appeal  to  the 
court  of  last  resort 

[13]  If  there  be  any  doubt  on  the  ques- 
tion whether  the  conspiracy  was  at  an  end 
when  the  Court  of  Chancery  rendered  Its 
decision,  and  it  be  assumed  that  the  conspir- 
acy continued,  because  of  the  appeal  taken, 
there  can  be  no  doubt  that  the  conspiracy 
In  the  very  nature  of  It  must  have  ended  on 
the  day  when  the  case  was  finally  submitted 
to  the  Court  of  Errors  and  Appeals.  After 
March  19,  1917,  there  was  nothing  more  to 
be  done  to  obtain  the  divorce,  and  It  wUl 
hardly  be  said  the  life  of  the  conspiracy  was 
extended  through  judicial  means.  But  that 
would  be  the  logical  result  of  the  state's  po- 
sition, flowing  from  the  contention  that  the 
conspiracy  did  not  end  until  final  decision 
of  the  court.  Therefore  If  the  courts,  for 
some  reason  or  other,  did  not  decide  the  case 
In  a  year  from  the  time  of  argument,  then, 
in  conformity  with  the  state's  theory,  the  life 
of  the  con.splracy  would  be  extended  until 
the  decision  was  handed  down.  The  un- 
soundness of  this  view  is  too  manifest  to  need 
aqy  further  comment. 

It  is  not  denied  by  the  state  that  the  acts 
and  declarations  of  alleged  coconspirators 
made  after  March  19,  1917,  were  admitted  In 
evidence  and  used  and  treated  as  evidence 
against  all  of  the  accused,  which  was  harm- 
ful error,  and  Is  an  additional  ground  why 
the  Judgment  must  be  reversed. 

The  reason  for  the  Introduction  of  evi- 
dence of  the  acts  and  declarations  of  a  con- 
spirator, after  the  case  was  submitted  to  the 
Court  of  Errors  and  Appeals  for  decision, 
is  stated  by  counsel  of  the  state  In  their 
brief  as  follows: 


"The  acts  and  declaratioiiR  of  each  coconspira- 
tor are  admissible  against  all  the  coconspirators, 
if  made  and  done  before  the  object  of  the  same 
has  been  consummated.  In  fact,  they  aie  some- 
times admissible  afterwards,  if  there  is  au;  at- 
tempted concealment  of  the  crime." 

[14,15]  The  first  part  of  the  propositioo 
accurately  states  the  settled  law;  the  sec- 
ond part  docs  not.  No  case  has  been  cited 
In  support  of  the  latter  assertion.  There  is 
no  well-considered  case  that  holds  that  the 
declaration  or  acts  of  a  coconspirator  made 
after  the  object  of  the  conspiracy  has  been 
consummated  is  evidence  against  his  fellow 
conspirators.  The  logic  of  the  situation  re- 
sulting from  a  consvunmated  conspiracy  is 
opposed  to  such  a  conclusion.  The  unlaw- 
ful agreement  being  at  an  end,  eadi  of  the 
conspirators  ceases  to  be  the  agent  of  the 
other,  afid  therefore  can  only  bind  himself 
by  his  acts  or  declarations,  notwithstanding 
the  fact  that  such  acts  or  declarations  re- 
late to  conceahnent  of  the  crime  of  the  com- 
pleted consplracj". 

Undoubtedly,  If  the  indictment  had  con- 
tained a  count,  charging  a  conspiracy  be- 
tween the  accused  to  conceal  the  commis- 
sion of  a  crime,  the  acts  and  declarations 
of  a  coconspirator  would  be  evidence  against 
his  fellows,  otherwise  not 

[18,17]  3.  Another  ground  urged  for  re- 
versal is  that  the  court  In  instructing  the 
jury  that  the  "defendants  on  trial  and  Helen 
Knlttel  all  testified  before  the  master  in 
support  of  the  good  faith  of  the  divorce." 
For  the  state  It  Is  conceded  that  this  state- 
ment of  the  facts  was  Inaccurate  as  to 
Weinberg.  He  was  not  a  witness,  and  did 
not  so  testify  In  the  divorce  case.  But  it  Is 
Insisted  that  this  misstatement  of  a  fact  was 
cured  by  what  the  court  said  in  other  parts 
of  his  charge,  and  reference  Is  made  to  what 
the  court  said  at  the  beginning  of  his  charge: 

"If  the  court  errs  in  its  statement  of  any 
evidence,  or  assumes  the  existence  of  evideuce 
that  is  not  actually  before  the  jury,  the  jury 
are  to  rely  upon  their  recollection,  and  not 
upon  the  recollection  of  the  court." 

And  in  another  portion  of  the  charge  the 
court  said: 

"There  are  some  facts  which  seem  to  hare 
been  established  by  the  evidence,  I  do  not  state 
that  they  are,  it  is  for  you  to  determine  whether 
or  not  they  are." 

Of  course  this  can  only  refer  to  disputed 
questions  of  fact  Immediately  preceding 
the  statement  that  "defendants  on  trial  an4 
Helen  Knlttel  all  testified  before  the  master," 
etc.,  the  learned  trial  judge  was  dealing  with 
Weinberg's  activities  in  connection  with  the 
divorce  proceedings,  and  was  apparently 
reading  from  copies  of  the  stenographer's 
notes  or  from  his  own,  as  is  manifested  by 
lengthy  quotations  from  the  testimony,  and 
therefore  it  seems  to  us  that  such  a  state- 
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ment  of  fact  made  by  the  court,  with  ma- 
terial before  him  to  refresh  his  memory, 
carried  with  it  great  force  and  conviction, 
and  would  naturally  have  impressed  the 
minds  of  the  jury  of  the  existence  of  a  fact 
(which,  on  account  of  the  great  length  of  the 
trial,  the  jury  might  have  forgotten)  to  such 
an  extent  bo  as  to  overrule  any  recollection 
that  the  jury  might  have  had  of  that  very 
Important  and  material  circumstance.  The 
statement,  made  by  the  court,  had  no  founda- 
tion in  fact,  and  was  harmful,  being  a  ma- 
terial factor  in  the  case  to  be  weighed  by 
the  jury,  as  to  Weinberg's  connection  with 
the  unlawful  agreement,  and  hence  bearing 
materially  on  his  gnllt  or  Innocence.  And 
for  this-  reason  the  plaintiffs  in  error  are 
also  entitled  to  a  reversal  of  the  judgment. 
Judgment  is  reversed,  and  a  venire  de 
novo  awarded. 


CTJMBERLAND  COUNTT  GAS  C!0.  v.  SIM- 
MERMAN,  Collector  of  Taxes. 

(Supreme  Court  of  New  Jersey.    Jan.  81, 
1919.) 

(St/Uaiui  hy  the  Court.) 
Taxation  iS=9490(9)— Absbssmknt  of  Omiited 

PBOPKBTT— STATUTB— CONFIBMATION. 

Under  section  28,  Revised  Tax  Act  (P.  L. 
1903,  p.  394;  4  Comp.  St.  1910,  p.  5107),  it 
shall  be  the  duty  of  the  collector  of  taxes  to 
enter  on  the  duplicate  a  proper  assesBment 
against  any  property  omitted  by  the  assessor, 
giving  the  owner  immediate  notice  of  such  entry 
and  the  time  and  place  of  the  next  meeting  of 
the  commissioners  of  appeal.  In  this  case  it 
is  a  question  of  fact  under  the  evidence  wheth- 
er the  property  entered  on  the  duplicate  by  the 
collector  was  or  was  not  omitted  property. 
The  question  on  the  part  of  the  assessors  is 
not  one  of  an  intention  to  assess,  but  a  fact, 
whether  the  property  was  actually  assessed. 

Certiorari  by  the  Cumberland  County  Gas 
Company  against  Wilbert  J.  Simmerman,  Col- 
lector of  Taxes  of  MiUville,  to  review  a  tax 
assessment  of  omitted  property.  Assessment 
confirmed. 

Argued  before  Justice  BLACK,  sitting 
alone,  pursuant  to  the  statute. 

Lewis  Starr,  of  Camden,  for  prosecutor, 
liouis  H.  MUler,  of  MlllvUle,  for  defendant 

BLACK,  J.  The  fundamental  question  un- 
derlying the  controversy  in  this  case  is  one 
of  fact.  The  prosecutor  for  the  year  1918, 
as  shown  by  the  duplicate,  was  assessed  for 
taxes  at  No.  283  High  street,  MiUville,  in  the 
name  of  the  "MiUville  Gas  Light  Company," 
value  of  personal  property  $120,000.  On 
November  2,   1918,   Wilbert   J.   Simmerman, 


the  collector  of  taxes  of  the  city  of  MiUville, 
entered  on  the  tax  duplicate,  called  in  the 
notice  sent  to  the  prosecutor  "omitted  prop- 
erty," described  as  3%  acres  of  land  in  the 
city  of  MiUville,  bounded  on  the  west  by 
North  Second  street,  on  the  north  by  Eliza- 
beth street,  on  the  east  by  the  West  Jersey 
&  Seashore  Railroad  Company,  and  on  the 
south  by  lands  of  the  MillviUe  Electric  Light 
Company,  assessed  at  $2,000,  improvements, 
the  buUdinga,  gas  holders,  gas-producing  and 
gas-making  equipment,  etc.,  an  assessment  of 
$190,950.  This  act  of  the  collector  was  made 
in  pursuance  of  section  28  of  the  Revised  Tax 
Act  (P.  L.  1908,  p.  394;  4  Comp.  St.  p.  5107). 
Immediate  notice  was  given  to  the  prosecutor 
of  such  entry,  and  also  that  the  next  meet- 
ing of  the  Cumberland  county  board  of  taxa- 
tion, the  commissioners  of  appeals,  would  be 
held  at  the  city  haU,  MlUviUe,  N.  J.,  on  Tues- 
day, November  26,  1918,  at  10  o'clock  in  the 
forenoon,  for  hearing  appeals  from  assess- 
ments for  the  purpose  of  taxation. 

There  is  no  contention  by  the  prosecutor 
that  the  statute  was  not  complied  with,  if  the 
facts  justified  the  action  of  the  collector. 
The  prosecutor  argues  at  the  outset  that  the 
application  is  not  to  set  aside  the  assessment 
made  by  the  collector  upon  the  ground  of  any 
irregularity,  so  far  as  the  method  by  which 
the  assessment  was  made  la  concerned,  but 
the  attack  is  upon  the  validity  of  the  assess- 
ment Itself,  upon  the  groiuid  that  it  cannot  be 
justified  under  the  provision  of  section  28 
of  the  Revised  Tax  Act  (P.  L.  1903,  p.  394 ;  4 
Comp.  St.  p.  5107),  by  virtue  of  which  the  col- 
lector assumed  to  act;  that  the  property  as- 
sessed by  the  collector  had  not  been  omitted 
from  the  duplicate  by  the  assessors,  but  was 
included  in  the  valuation  made  by  the  latter 
at  $120,000,  personal  property.  This,  then, 
as  stated  at  the  outset,  is  the  fundamental 
and  only  question  involved  In  this  controversy, 
the  solution  of  which  d^)end8  upon  the  facts 
returned  with  the  writ.  In  addition  to  the 
form  and  amount  of  the  assessment,  entered 
on  the  duplicate,  whidi  Is  not  conclusive, 
but  is  certainly  significant,  testimony  of  Mr. 
S.  J.  Franklin,  vice  president  and  general 
qjanager  of  the  prosecutor,  states  the  value  of 
the  company's  property  in  the  dty  of  MiU- 
ville, mains,  $127,780,  services,  $41,690,  me- 
ters, $45,660,  total,  $215,139;  plant,  $192,953; 
the  aggregate  value  of  the  physical  property 
In  the  city  of  MillvUIe,  $408,092.  As  against 
this  testimony,  Mr.  Alonzo  R.  Moore,  Mr. 
Charles  Reeves,  Mr.  Joshua  Cossaboom,  three 
assessors  of  the  city  of  MiUville,  were  called 
and  teetifled,  viz.:  "We  Intended  to  cover 
the  whole  plant,"  "that  was  the  Intention  of 
the  board,"  "suppose  to  include  the  whole 
property,"  but  nowhere  that  I  can  find 
In  the  record  is  it  stated  that  In  point  of 
fact  the  assessors  did  assess  the  entire 
property.    The      question    is    not    one    of 
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Intention,  but  one  of  fact  I  find,  therefore, 
as  a  fact  from  the  record,  that  the  property 
entered  by  the  collector  waa  omitted  property; 
that  the  act  of  the  collector  was  In  conformity 
to  the  statute.  The  statute  carefully  guards 
the  rights  of  the  prosecutor,  by  requiring  an 
Immediate  notice  to  be  given  to  the  property 
owner  that  such  an  assessment  has  been 
made  by  the  collector,  and  also  stating  where 
and  when  an  appeal  can  be  taken  to  the  com- 
missioners of  appeal,  now  the  county  board 
of  taxation.  Mitsch  v.  Township  of  River- 
side, 86  N.  J.  Law,  603,  607,  92  Atl.  436. 
This,  as  it  seems  to  me,  disposes  of  all  the 
questions  Involved  or  argued  in  this  case. 

The  assessment  of  omitted  property  as 
made  by  the  collector  of  taxes  of  the  dty  of 
MiUville  will  be  confirmed,  with  coats. 


BARRT  et  al.  v.  AUSTIN. 

(Supreme  Judicial  Court  of  Maine.     March  7, 
1919.) 
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CONSTBUCTION    — 


1.  Wills  «=9441, 
Intention. 

In  construing  a  will,  the  real  intontion  of 
the  testator,  as  gathered  from  the  entire  instru- 
ment, viewed  in  the  light  of  existing  circum- 
stances, will  be  given  effect,  unless  clearly  in 
conflict  with  some  positive  rule  of  law. 

2.  Wills    <8=»5»7(3),  610(1)  —  Constboction 
—Fee— Absolute  Estate. 

Under  Rev.  St.  c.  79,  f  16,  will  bequeathing 
and  devising  residuary  estate,  without  stating 
whether  the  gift  is  in  fee  or  for  life,  and  with- 
out accompanying  words  to  qualify  or  explain 
gift,  devises  a  fee  in  the  realty,  and  bequeaths 
an  absolute  estate  in  personal  property. 

8.  Wills  *=»600(1)  —  Consteuction  — 
Life  Estate— Poweb  op  Sale. 
Will  giving  husband  residuary  estate,  with- 
out stating  whether  gift  is  in  fee  or  for  life, 
"to  have  full  power  to  sell  any  or  all  of  my 
estate  and  to  convey  the  same  for  his  own  use," 
gave  merely  a  life  estate,  with  power  during 
life  to  sell  and  convey  the  estate  for  his  own 
use. 

4.  Wills   «=5>598  —  Construction  —  Omis- 
sion OF  WoBD  "Heib." 
In  view  of  Rev.  St.  c.  79,  {  16,  the  omis- 
sion of  the  word  "heir"  in  devising  real  estate 
does  not  affect  the  nature  of  the  estate  devised. 

6.  Wills  «=»601(1)  —  Constbuction  —  Es- 
tate Devised. 
Where  an  absolute  gift  in  fee  simple  is  fol- 
lowed by  an  attempted  gift  over,  the  latter 
is  void;  the  attempted  gift  being  repugnant  to 
the  first  gift. 

6.  Wills    ig=>616(l)  —  Constbuction  —  Life 
Estate— Poweb  of  Disposal. 
Where  a  life  estate  in  the  first  talcer  is  cre- 
ated in  positive  and  express  terms,  it  cannot  be 
extended  to  a  fee  simple  by  implication  arising 


from  an  annexed  power  of  disposal,  however 
broad  and  unqualified. 

7.  Wills  iS=>601(2)  —  Constbuctioh  —  Es- 
tate IN  Feb— PowKB  of  Disposal. 
If  the  devise  is  expressed  in  such  general 
terms  as  to  create  an  estate  of  inheritance,  un- 
der Rev.  St  c.  79,  |  16,  and  an  absolute  and 
unqualified  pswer  of  disposal  is  added,  either 
in  express  language  or  by  implication,  with  a 
gift  over  of  any  estate  that  may  remain  at  the 
death  of  the  first  taker,  the  gift  over  is  repug- 
nant and  void. 

a  Wills  «=9600(3)  —  Constbuction  —  Lira 
Estate. 
If  devise  is  expressed  in  such  general  terms 
as  would  otherwise  create  an  estate  of  inheri- 
tance, under  Rev.  St  c.  79,  §  16,  and  is  foUowei 
by  a  qualified  and  restricted  power  of  disposal 
In  the  first  taker,  a  life  estate  by  implication 
is  created,  and  the  limitation  over  iv  valid. 

9.  Wills      «=>603(2)    —   Constbuction  ►- 
Poweb  of  Disfobai/— "His  Own  Use." 

Devisee's  power  "to  sell  any  or  all  of  my 
estate  and  to  convey  the  same  for  his  own  use," 
held  a  qualified  and  limited  power  of  disposal; 
"his  own  use"  meaning  his  personal  and  exclu- 
sive use,  in  view  of  Rev.  St.  c.  1,  |  6,  par.  1. 

10.  Wills       «=s>600(4)   —   Construction  - 
Life  Estate — Power  of  Disposal. 

Will  giving  husband  residuary  estate,  with 
"full  power  to  sell  any  or  all  of  my  estate  and 
to  convey  the  same  for  his  own  nse,"  and  in  sub- 
sequent clause  giving  specified  cousins  or  heirs 
whatever  remained  of  the  estate  "at  the  de- 
cease of  my  husband,"  construed  so  that  hus- 
band received,  not  a  fee,  but  a  life  estate  by  im- 
plication, with  qualified  power  to  dispose  of  es- 
tate during  his  lifetime  for  his  own  use,  the  un- 
used remainder  at  bis  death  to  go  to  the  cousins 
or  their  heirs. 

11.  Wills   <S=>707(2)— Action   to   Construe 
Will— Costs. 

In  action  to  construe  will,  where  the  par- 
ties were  justified  in  applying  to  court  for  in- 
structions, the  reasonable  expenses  of  litigatioa 
will  be  allowed  out  of  the  estate. 

Dunn  and  Morrill,  JJ.,  dissenting. 

Report  from  Supreme  Judicial  Conrt,  Han- 
cock County,  in  Equity. 

Bill  to  construe  a  will  by  Lavinia  Barry 
and  others  against  Isabella  McCose  Austtn. 
BUI  sustained.  Decree  in  accordance  with 
opinion. 

Argued  before  (X>RNISH,  0.  J.,  and 
SPEAR,  HAXSON,  PHILBROOK,  DCN-V. 
MORRILL,  and   DEASY,  JJ. 

Hale  &  Hamlin,  of  Ellsworth,  for  complain- 
ants. 

Fulton  J.  Redman,  of  EUswortli,  for  re- 
spondent 

CORNISH,  C.  J.  This  court  is  asked  to 
construe  the  will  of  Virgina  D.  Austin,  late 
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of  Lamolne,  In  tbe  county  of  Hancock.  I%e 
will  is  brief.  The  first  clause  directs  the 
payment  of  debts  and  funeral  charges.  Glaus- 
es numbered  2  and  4  (there  is  no  clause  3) 
which  give  rise  to  the  controverted  ques- 
tions, are  as  follows: 

"2.  I  give,  bequeath  and  devise  to  my  beloved 
husband,  William  B.  Austin,  all  the  rest,  residue 
and  remainder  of  my  estate,  real  and  personal 
and  mixed,  wherever  found  and  however  situat- 
ed, and  to  have  full  power  to  sell  any  or  all  of 
my  estates  and  to  convey  the  same  for  his  own 
use." 

"•1.  At  tbe  decease  of  my  husband,  William 
B.  Austin,  any  of  my  estates  are  left,  real  or 
personal,  after  paying  his  funeral  charges  and 
erecting  a  suitable  set  of  grave  stones  or  monu- 
ment at  his  grave,  I  give,  bequeath  and  devise 
to  my  cousins  Lavlnia  Barry,  lottie  Pordney, 
Daisy  Fordney  or  their  heirs,  the  rest  residue 
of  my  estate,  real  and  personal  and  mixed, 
wherever  found  and  however  situated,  and  I  do 
hereby  appoint  my  said  husband  William  B. 
Austin  sole  executor  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills  by 
me  made,  and  it  is  my  wish  that  said  William 
B.  Austin  give  no  bonds." 

This  will  was  dated  December  31,  ISdi,  and 
Mrs.  Ansdn  died  on  February  25,  1910. 

The  precise  question  to  be  determined  is 
the  nature  of  tbe  estate  devised  to  the  hus- 
band. Was  It  a  life  estate  with  qualified 
power  of  disposal  and  a  valid  limitation  over, 
as  claimed  by  the  plaintiffs,  the  residuary 
devisees,  who  are  cousins  of  the  testatrix; 
or  was  it  an  absolute  estate  In  fee  simple  in 
the  husband,  and  was  the  attempted  limi- 
tation over  void  for  repugnancy,  as  claimed 
by  the  defendant,  who  Is  the  second  wife  of 
Mr.  Austin  and  the  sole  devisee  and  legatee 
under  his  will? 

[1]  As  always  In  this  dass  of  cases,  two 
fundamental  questions  arise: 

First.  What  was  the  real  Intention  of  the 
testatrix  as  gathered  from  the  entire  instru- 
ment, viewed  in  the  light  of  existing  circum- 
stances? 

Second.  Is  that  real  intention  so  express- 
ed in  the  will  that  It  can  be  effectuated,  or 
Is  the  expressed  Intention  so  far  In  ocmflict 
wltb  some  positive  rule  of  law  that  It  cannot 
be    carried  into  execution? 

Tbe  former  might  perhaps  be  called  the 
actual  Intention;  the  latter  the  judicial  In- 
tention; and  the  latter  is  not  to  be  substi- 
tuted for  the  former,  unless  the  court  feels 
itself  compelled  so  to  do  by  canons  of  Inter- 
pretation 80  firmly  established  as  to  have 
become  fixed  rules  of  law  governing  the 
transfer  of  property.  In  such  a  case  the  ob- 
servance of  the  settled  legal  rule,  although 
It  may  defeat  the  actual  intention  of  the  tes- 
tator, is  "deemed  Indispensable  to  the  re- 
quired certainty  and  security  In  establishing 
titles  to  property  and  especially  in  the  dis- 
IKtsltlon  of  landed  estates."  Bradley  v.  War- 
ren, 104  Me.  423,  427,  72  Atl.  173,  176.  On 
the  other  hand,  such  a  rule,  if  it  clearly  over- 


rides the  real  purpose  of  the  testator,  Is  to 
be  applied  cautiously,  and  is  not  to  be  forced. 
Hopkins  V.  Keazer,  89  Me.  347-353,  36  AU. 
615;  Holcomb  T.  Palmer,  106  Me.  17,  19, 
75  AtL  324. 

1.  Actual  Intention. 

[2,  3]  Of  the  actual  intention  In  the  mind 
of  the  testatrix  when  this  will  was  drawn 
and  executed  there  can  be  little  doubt.  She 
desired  and  intended  to  provide  for  her  hus- 
band's comfort  in  the  most  ample  and  gen- 
erous manner,  but  not  to  give  him  an  ab- 
solute title.  The  will  itself  shows  tliis  when 
we  consider  all  Its  parts.  The  first  clause  of 
the  gift  is: 

"I  give,  bequeath  and  devise  to  my  beloved 
husband  William  B.  Austin  all  the  rest  residue 
and  remainder  of  ray  estate,  real,  personal  and 
mixed,  wherever  found  and  however  situated." 

So  far  she  does  not  say  whether  the  gift 
Is  In  fee  or  for  life,  and  had  the  devise  stop- 
ped there,  with  no  other  accompanying  words 
to  qualify  or  explain  it,  It  is  undoubtedly 
true  that  under  our  statute,  R.  S.  c.  79,  {  16, 
the  legal  effect  would  have  been  to  give  the 
husband  a  fee  in  the  realty  and  an  absolute 
estate  in  the  personal  property.  But  the 
testatrix  did  not  stop  there.  She  annexed  to 
It  as  a  part  of  the  same  sentence  these  sig- 
nificant words: 

"To  have  full  power  to  sell  any  or  all  of  my 
estates  and  to  convey  the  same  for  his  own  use." 

These  qualifying  words  essentially  modi^ 
the  preceding  sentence,  and  taking  all  the 
words  together  as  forming  one  sentence,  it 
is  obylous  that  she  did  not  intend  to  give 
her  husband  an  absolute  estate,  but  an  es- 
tate for  his  life,  the  limit  beyond  which  his 
earthly  happiness  could  not  reach,  with  pow- 
er during  life  to  sell  and  convey  the  estates 
for  his  own  use.  While,  therefore,  the  tech- 
nical words  "life  estate,"  or  "estate  for 
life,"  are  not  expressly  used,  yet  the  limita- 
tion of  the  power  of  disposition  to  a  sale  and 
conveyance  "for  his  own  use"  expresses  the 
same  idea  In  xintechnical  language.  The 
words  are  there  in  another  form.  In  essence 
the  expressions  are  equivalent. 

This  Implication  Is  confirmed  when  we  con- 
sider the  next  clause,  In  which  she  gives  in 
fee  by  apt  words  any  residuum  that  may  be 
left  at  the  decease  of  her  husband  to  her 
three  cousins  or  their  heirs,  subject  to  the 
payment  of  his  funeral  diarges  and  the  erec- 
tion of  a  suitable  monument.  Had  the  tes- 
tatrix Intended  to  give  an  absolute  title  in 
fee  to  her  husband,  there  was  no  occasion 
for  item  4,  because  there  would  be  no  re- 
mainder to  be  disposed  of,  nor  would  tbere 
be  any  necessity  of  her  imposing  a  charge 
upon  the  property  for  the  payment  of  the 
husband's  funeral  expenses  and  monument. 
If  his  title  to  the  property  were  absolute, 
those  expenses   would  necessarily   be  paid 
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out  of  It.  But  It  would  be  tals  property  that 
would  pay  them,  and  not  hers.  When  she  im- 
posed this  charge,  it  could  be  on  no  other 
theory  than  that  it  was  still  In  a  sense  her 
estate,  which  was  passing  along  to  the  objects 
of  her  bounty,  and  that,  after  the  cessation 
of  the  life  estate  in  the  husband,  the  remain- 
der should  belong  to  the  next  takers,  the  cous- 
ins or  their  heirs,  subject  to  these  expenses. 
[4]  It  Is  also  to  be  noted  that  in  clause  2 
the  devise  to  the  husband  does  not  mention 
heirs,  while  the  devise  to  the  cousins  speci- 
fies heirs.  True,  the  omission  of  that  word 
does  not  conclusively  afCect  the  nature  of  the 
devised  estate,  under  B.  S.  c.  79,  i  16,  whidj 
provides  that — 

"A  devise  of  land  conveys  all  the  estate  of 
the  devisor  therein,  unless  it  appears  by  his 
will  that  he  intended  to  convey  a  less  estate." 

But  its  exclusion  In  the  clause  giving  an  es- 
tate to  the  husband  and  its  Inclusion  in  the 
clause  giving  the  residue  to  the  cousins  are 
significant,  and  throw  some  light,  as  a  mat- 
ter of  fact  and  of  evidence,  upon  the  real 
intention  in  the  mind  of  the  testatrix  and 
the  distinction  which  she  sought  to  create 
between  the  quantity  of  the  two  estates  de- 
vised. 

When  we  consider  the  circumstances  and 
the  relations  of  the  parties,  the  same  result 
is  reached.  Mrs.  Austin's  first  concern  was 
for  her  husband,  and  she  desired  to  provide 
generously  for  him.  They  had  no  children 
who  might  share  in  the  estate,  and  she  there- 
fore desired  him  to  receive  the  fall  person- 
al benefit  of  the  entire  property  during  his 
lifetime.  At  his  death,  however,  she  natural- 
ly wished  the  remaining  property,  if  any,  to 
go  to  her  heirs,  and  not  to  his,  nor  to  a  sec- 
ond wife.  She  therefore  provided  In  the 
fourth  clause  that  the  remainder  should  be 
divided  among  her  three  cousins  or  their 
heirs,  and  as  showing  her  entire  confidence  in 
her  husband,  although  he  was  the  sole  ben- 
eficiary under  clause  2,  she  nominated  him 
as  executor  and  without  bond  under  clause  4. 

The  very  thing  happened  which  Mrs.  Aus- 
tin endeavored  to  guard  against.  Her  hus- 
band married  again ;  the  precise  date  is  not 
given.  He  died  on  April  30,  1914,  leaving  a 
will  dated  July  19,  1911,  in  which  he  devised 
and  bequeathed  all  bis  property  to  his  sec- 
ond wife,  the  defendant  in  this  bill  in  eq- 
uity. She  now  claims  under  his  will,  not 
only  all  the  estate  belonging  to  Mr.  Austin  in 
his  own  right,  but  also  all  the  property  own- 
ed by  the  first  wife  and  passing  under  her 
will,  thus  setting  aside  the  rights  of  the  cous- 
ins and  disregarding  the  evident  intention  to 
make  than  the  residuary  objects  of  Mrs.  Aus- 
tin's bounty.  We  need  say  no  more  concern- 
ing the  actual  Intent  of  the  testatrix. 

2.  The  Judicial  Intention. 
We  come  now  to  the  second  fundamental 
question:  Was  Mrs.  Austin's  actual  intention 


expressed  in  such  form  that  it  must  fall  of 
execution,  and  must  her  property  pass  into 
other  channels  than  those  selected  by  her- 
self, or  can  her  purpose  be  legally  effectu- 
ated? 

This  question  may  admit  of  more  doubt, 
but  on  the  whole  we  are  of  opinion  that  the 
interpretation  of  the  Instrument  which  ful- 
fills the  actual  purpose  of  the  testatrix  vio- 
lates in  this  case  no  positive  rules  of  law  and 
no  fixed  canons  of  interpretation. 

In  Stuart  v.  Walker,  72  Me.  145,  39  Am. 
Bep.  311,  Justice  Peters  to  his  character- 
istically clear  manner  discussed  various  es- 
tablished rules  of  construction,  and  gave 
the  reasons  for  their  adoption  and  reten- 
tion. It  may  be  helpful  to  recast  in  brief 
form  such  of  those  rules  as  have  been  dis- 
cussed by  counsel  in  this  case.  They  may  be 
stated  as  follows: 

[S]  First.  Where  an  absolute  gift  in  fee 
simple  is  followed  by  an  attempted  gift  over, 
the  latter  is  void.  The  reason  is  that  the 
gift  exhausted  itself  in  the  first  giving,  and 
nothing  remains  for  the  second  taker.  A 
fee  cannot  be  limited  upon  a  fee.  The  at- 
tempted gift  over  is  repugnant  to  the  first 
gift,  and  the  two  cannot  stand  together.  The 
testator  may  seek  to,  but  cannot,  accomplish 
two  or  more  inconsistent  purposes  In  one  be- 
quest Illustrations  of  the  application  of 
this  familiar  rule  may  be  found  In  the  fol- 
lowing cases: 

"I  give  and  devise  to  my  wife,  Sarah,  •  •  • 
all  the  rest  and  residue  of  my  real  estate.  But. 
on  her  decease,  the  remainder  thereof  I  give 
and  devise  to  my  said  children,"  etc.  Mitchell 
V.  Morse,  77  Me.  423,  1  AU.  141,  62  Am.  Rep. 
781. 

"I  will,  devise  and  bequeath  to  my  beloved 
wife,  Sila,  •  •  •  my  home  lot,"  etc.,  "and 
at  her  decease  what  remains  I  wish  to  be  equal- 
ly divided  between"  B.  and  W.,  etc.  Taylor  v. 
Brown,  S8  Me.  56,  33  AU.  664. 

"The  residue  of  my  estate  •  *  •  I  give, 
devise  and  bequeath,  to  wit:  •  •  •  One 
moiety  thereof  to  my  daughter  Alice,  •  •  • 
pro^-ided  however  that  If  my  said  daughter 
*  *  *  shall  have  entered  into  possession  of 
said  estate  so  much  thereof  aa  may  remain  at 
her  decease  shall  so  descend  and  be  distributed 
to  and  among  my  heirs  at  law,"  etc.  Bradley 
V.  Warren,  104  Me.  423,  72  AU.  173. 

"I  give  and  devise  to  Nathan  •  •  •  and 
Kllen,  *  ♦  *  children  of  my  son  Isaac,  and 
their  heirs  and  assigns  forever,  all  the  real  es- 
tate in  Buckficld  village  that  I  own  at  my  de- 
cease," etc.,  "to  them  or  the  survivor  of  them, 
and  in  case  both  shall  die  without  issue,  and 
without  selling  the  same,  then  I  give  and  de- 
vise the  same  to  such  of  my  heirs,"  etc.  Mor- 
rill V.  Morrill,  116  Me.  154,  100  AU.  756. 

The  case  at  bar  does  not  fall  within  this 
rule.  An  estate  in  fee  was  not  given  to  the 
first  taker. 

[•]  Second.  Where  a  life  estate  In  the 
first  taker  is  created  in  positive  and  express 
terms,  it  cannot  be  extended  to  a  fee  simple 
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by  ImpUcatloii  arising  from  an  annexed  pow- 
er of  disposal,  however  broad  and  unqualified. 
"Implication  la  admitted  In  the  absence  of, 
and  not  In  contradiction  to,  an  express  lim- 
itation."   Tbas: 

"I  give  and  bequeath  and  devise  to  my  beloved 
wife  •  •  •  all  the  rest  and  residue  of  my 
estate,  to  have  and  to  hoU  the  same  to  her  own 
use  and  benefit  during  her  life,  with  full  power- 
to  sell  *  *  *  any  or  all  of  it.  and  to  use  the 
principal  thereof,  if  in  her  judgment  her  com- 
fort requires  it;"  etc.,  "and  whatever  remains 
at  her  decease,  *  •  •  not  disposed  of  by  her, 
it  is  my  will  shall  be  given  to  the  Baptist  Home 
Mission  Sodety,"  etc    Hatch  v.  Caine,  86  Me. 

282,  29  Ati.  lore. 

Other  Illustrations  may  be  found  In  Rams- 
dell  v.  RamsdeU,  21  Me.  288 ;  Stuart  v.  Walk- 
er, 72  Me.  145,  89  Am.  Rep.  811;  Copeland 
V.  Barron,  72  Me.  206;  Small  t.  Thompson, 
92  Me.  639,  43  Atl.  609;  Richards  ▼.  Morri- 
son, 101  Me.  424,  64  Atl.  768. 

The  case  at  bar  does  not  fall  within  this 
rule.  A  life  Interest  in  express  terms  was 
not  given  to  the  first  talier. 

[7]  Third.  If  the  devise  la  expressed  In 
such  general  terms  as  to  create  an  estate  of 
Inheritance  under  B.  S.  c.  79,  {  16,  and  an 
absolute  and  unqualified  power  of  disposal 
Is  added,  either  In  express  language  or  by 
implication,  with  a  gift  over  of  any  estate 
that  may  remain  at  the  death  of  the  first  tak- 
er, the  gift  over  is  repugnant  and  void,  for 
the  reasons  already  given  under  rule  one. 
llie  full  and  unqualified  power  of  disposal 
neither  adds  to  nor  detracts  from  the  abso- 
lute estate  first  given.  It  is  already  cm- 
braced  in  that  estate  and  merely  emphasizes 
Its  character.  The  same  repugnancy  and  in- 
consistency exist  as  under  the  first  rule  and 
the  limitation  over  is  void.    To  illustrate: 

"As  to  the  residue  of  my  estate,  whatever,  aft- 
er payment  of  my  just  debts,  I  give  and  be- 
queath the  same  to  my  beloved  wife.  »  *  • 
And  lastly,  I  further  direct  if  there  be  any  of 
my  said  estate  left  after  the  decease  of  my  said 
wife,  then  said  property  left  be  equally  divided," 
etc.    Jones  v.  Bacon,  68  Me.  34,  28  Am.  Rep.  1. 

"Second.  I  also  give  and  bequeath  to  my  said 
wife  •  *  •  $4,600  to  be  paid  to  her  in  cash 
or  in  such  personal  securities  as  she  may  select 
from  my  estate." 

"Fifth.  And  upon  the  decease  of  my  said  wife 
I  give  bequeath  and  devise  all  that  may  remain 
unexpended  of  the  real  and  personal  or  mixed 
estate  given  to  my  said  wife  in  the  second 
clause,    •    ♦    •    to  J.   L.   Hayes,"   etc. 

Loring  v.  Hayes,  86  Me.  351,  29  AtL  10%. 

This  rule  does  not  apply  to  the  case  at  bar, 
because  neither  In  express  language  nor  by 
implication  Is  an  absolute  and  unqualified 
power  of  disposal  added  to  the  words  of  gen- 
eral gift  In  the  first  taker. 

[I]  Fourth.  If,  howevw,  the  devlae  Is  ex- 
pressed in  such  general  terms  as  would  oth- 
erwise create  an  estate  of  Inheritance  under 
R.  S.  o.  79,  8  16,  and  these  general  terms  are 


followed  by  a  qualified  and  restricted  power 
of  disposal  in  the  first  taker,  a  life  estate  by 
implication  is  created  and  the  limitation 
over  Is  vaUd.  This  rule  is  stated  by  Justice 
Peters  In  Stuart  v.  Walker,  72  Me.  146,  39 
Am.  Rep.  311,  as  follows: 

"A  life  estate  by  implication  usually  arises, 
where  a  donor  devises  property  generally,  with- 
out any  specification  of  the  quantity  of  interest, 
and  adds  some  power  of  disposition  of  the  prop- 
erty, and  provides  a  remainder.  For  instance: 
A.  gives  an  estate  to  B.  with  a  power  of  disposal 
annexed  and  a  gift  over  to  G.  •  •  *  A  pow- 
er of  disposal  is  annexed  by  A.  to  his  bequest 
to  B.  The  effect  of  this  depends  upon  whether 
it  Is  a  qualified  or  an  unqualified  power.  If  it 
is  an  absolute  and  unqualified  power,  it  really 
neither  takes  from,  nor  adds  to,  the  amount  of 
the  estate  previously  given,  though  there  be  a 
gift  over.    •    •    • 

"But  where  the  power  of  disposal  is  not  an  ab- 
solute power,  but  a  qualified  one,  conditioned 
upon  some  event  or  purpose,  and  there  is  a 
remainder  or  devise  over,  then  the  words  last 
used  do  restrict  and  limit  the  words  first  used 
and  have  the  force  and  eflScacy  to  reduce  what 
was  apparently  an  estate  in  fee  to  an  estate 
for  life  only.  Thus  A.  gives  an  estate  to  B., 
with  the  right  to  dispose  of  so  much  of  it,  in 
his  lifetime,  as  he  may  need  for  support,  and 
if  anything  remains  unexpended  at  B.'s  death, 
the  balance  to  go  to  C.  Here  there  may  be 
something  to  go  over.  B.  is  to  dispose  of  the 
estate  only  for  certain  specified  purposes.  He 
can  defeat  the  remainder  only  by  an  execution 
of  the  power.  The  dear  implication  of  such  a 
bequest,  taking  all  its  parts  together,  is  that  B. 
is  to  possess  a  life  estate.  Here  a  life  estate 
is  implied,  and  is  not  expressly  created." 

The  same  rule  is  restated  by  the  same 
learned  justice,  in  another  case  in  the  same 
volume,  as  follows: 

"Words  of  inheritance  are  now  prima  fade 
implied  by  a  general  or  naked  devise.  From  the 
nature  of  things,  any  power  of  disposal  added 
to  such  a  devise  cannot  extend  it.  It  now  only 
serves  to  emphasize  and  repeat  the  gift.  But 
a  limited  or  special  power  of  disposal  annexed 
to  a  general  devise,  with  limitation  over,  may 
restrain  and  limit  the  devise  to  the  lifetime  of 
the  devisee."    Copeland  v.  Barron,  72  Me.  206. 

Those  two  oases,  Stuart  v.  Walker  and 
Copeland  v.  Barron,  are  not  referred  to  as 
precedents  in  the  case  at  bar,  because  in 
each  a  life  estate  was  expressly  created  in 
the  first  taker,  and  are  died  above  as  illus- 
trations of  the  second  rule.  But  these  ex- 
tracts are  made  because  they  define  with 
clearness  and  discrimination  the  true  rule 
upon  this  fourth  point 

The  crucial  question,  therefore,  to  be  de- 
termined In  this  case,  is  whether  a  life  es- 
tate was  created  hr  implication,  and  that  de- 
pends upon  whether  imder  the  peculiar  terms 
of  this  instrument  the  power  of  disposal  in 
the  husband  was  qualified  or  unqualified, 
limited  or  unlimited. 

[9]  We  think  the  power  of  disposal  was 
qualified  and  limited.    The  words  authorizing 
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sale  and  conveyance  "for  his  own  use"  can 
have  no  other  meaning  In  this  connection 
than  for  his  personal  and  exclusive  use.  We 
cannot  disregard  them  as  a  mere  empty 
phrase,  an  attempted  legal  formality  of  no 
effect,  or  of  the  same  general  effect  as  the 
words  "to  his  own  use  and  behoof  forever," 
employed  In  the  habendum  of  a  deed  and  de- 
rived from  feudal  lore  long  since  forgotten. 
We  have  here  not  technical  words,  nor  words 
used  in  a  technical  sense,  but  common,  ordi- 
nary language,  employed  by  a  testatrix  and 
a  scrivener  apparently  unskilled  In  the  use 
of  legal  phrases,  to  express  her  Intent  and 
last  wishes  In  the  disposition  of  her  proper- 
ty. Why  should  they  not  be  "construed  ac- 
cording to  tlie  common  meaning  of  the  lan- 
guage," according  to  the  statutory  rule?  B. 
S.  c.  1,  $  6,  par.  1. 

"His  own  use"  cannot  be  for  the  use  of 
any  one  else.  Lexicographers  define  the 
adjective  "own"  as  belonging  peculiarly,  es- 
pecially, or  exclusively  to.  It  has  received 
like  judicial  Interpretation.  Thus,  "I  give  to 
Martha  Brady  two  thousand  dollars  for  her 
,  own  use,"  was  held  to  be  for  her  separate 
use.  "The  giving  It  for  her  own  use,"  say 
the  court,  "Is  an  uncommon  expression,  and 
denotes  some  particular  Intention.  If  It  had 
been  Intended  barely  to  give  the  legacy,  sub- 
ject to  the  marital  rights  of  the  husband,  it 
would  have  been  sufficient  to  say,  'I  give  it 
to  Martha  Brady.'  But  the  addition  of  the 
words  for  her  own  use'  is  tantamount  to  say- 
ing not  for  the  use  of  the  husband ;  because, 
if  it  was  for  his  use,  It  could  not  be  for  her 
own  use."  Jamison  v.  Brady,  6  Serg.  &  R. 
(Pa.)  406,  »  Am.  Dec.  460. 

What  can  be  more  personal  Sian  a  use 
belonging  exclusively  or  especially  to  a  de- 
vise? Even  under  the  widest  Import  of  the 
ordinary  meaning  of  those  words,  it  can  only 
be  his  personal  use,  his  personal  benefit,  that 
Is  meant.  Within  that  limit  the  power  was 
broad.  It  was  not  confined  in  Its  source  to 
the  Income  alone,  nor  in  its  scope  to  the 
bare  necessities  of  life.  The  husband  could 
doubtless  use  the  principal,  as  well  as  the  in- 
come. If  he  so  desired.  McGuire  v.  Galla- 
gher. 09  Me.  334,  336,  59  All.  445 ;  Haseltine 
V.  Shepherd,  09  Me.  495,  69  Atl.  1025;  Wil- 
liams V.  Dearborn,  101  Me.  806,  64  Atl.  851. 
But  he  could  defeat  the  remainder  only  by 
an  execution  of  the  power  to  sell  and  convey 
for  his  own  use.  This  meant.  In  this  case,  by 
conveyance  during  his  lifetime  for  the  speci- 
fied purpose ;  but  no  authority  was  given  for 
testamentary  disposition,  which  would  take 
effect  at  his  decease.  Such  disposition  trans- 
ferred the  property,  not  for  his  own  use, 
but  for  the  use  of  another,  the  devisee  under 
the  will.  If  he  sold  during  his  lifetime,  he 
had  the  use  of  the  proceeds.  If  he  disposed  of 
the  property  by  will,  it  was  a  gift,  and  that 


exceeded  the  contemplated  and  expressed 
power. 

Absolute  and  exact  precedents  in  the  con- 
struction of  wills  are  rare.  Fogler  v.  Tit- 
comb,  92  Me.  184,  42  Atl.  360.  But  among 
somewhat  analogous  cases  the  following  arc 
suggestive  and  helpful. 

"All    the    rest    and    rasidoe    of    my    estate 

*  *  *  I  give,  devise  and  bequeath  to  my  said 
wife,  to  be  used  and  appropriated  by  her.  as 
much  as  she  may  wish  for  her  tiappiness,  with- 
out any  restrictions  or  limitations  whatsoever; 
and  ♦  •  •  I  give,  devise  and  bequeath  what- 
ever of  property  •  •  •  shall  remain  undis- 
posed of  at  the  decease  of  my  said  wife  to"  C, 
etc.  MansBeld  v.  ghelton,  07  Ck>nn.  390,  35 
Atl.  271,  52  Am.  St.  Rep.  285. 

"I  give  and  bequeath  to  my  l>eloved  husban-l 

*  ♦  *  all  the  residue  of  my  estate,  •  •  ♦ 
that  I  may  die  jposseascd  of,  to  use  the  same  as 
to  bim  may  seem  best,  and  to  sell  all  the  real 
ei^te  or  any  part  thereof  as  he  may  desire. 

*  •  ♦  If,  at  the  time  of  the  death  of  my  said 
husband,  •  •  •  any  part  of  my  said  real  es- 
tate or  personal  estate  may  not  have  been  usm) 
or  expended  by  him,"  shall  pass  to  the  let;al 
heirs  of  the  testatrix.  Gruenewald  v.  Neu,  215 
111.  132,  74  N.  E.  101. 

A  devise  to  the  wife,  "to  her  own  use  and 
behoof  forever,"  provided  that.  If  any  of  the 
property  which  I  have  given  my  beloved  wife 
aforesaid  shall  not  have  been  expended  by 
her  for  her  support  and  maintenance  during 
her  lifetime,"  so  much  as  remained  should 
go  to  certain  i>erson8  named.  Cha-se  v.  Ladd, 
153  Mass.  126,  26  N.  E.  429,  25  Am.  St  Rep. 
614. 

[10]  Our  conclusion,  therefore,  Is  that  the 
husband,  William  B.  Austin,  was  given  a  life 
estate  by  Implication  In  the  estate  of  his 
wife,  coupled  with  a  qualified  power  to  dis- 
pose of  the  same  during  Ms  lifetime  for  his 
own  use,  but  not  a  power  to  dispose  of  the 
unused  portion  by  will,  as  he  attempted  to 
do,  and  that  at  his  decease  the  unused  re- 
mainder passed  to  the  cousins  of  the  testa- 
trix or  their  heirs,  as  the  wife  intended  and 
expressly  provided  that  it  should  under  the 
succeeding  clause  four  of  the  will. 

This  construction  satisfies  all  the  words  of 
the  win,  harmonizes  all  its  provisions,  ef- 
fectuates the  actual  purpose  of  the  testa- 
trix, and  violates  no  positive  rule  of  legal 
construction. 

[11]  We  think  that  the  parties  were  justi- 
fied in  applying  to  this  court  for  Instructions, 
and  it  Is  proper  that  the  estate  involved 
should  bear  the  reasonable  expense  of  the  lit- 
igation. BaUey  v.  Worster,  103  Me.  170, 178, 
68  Atl.  698.  Reasonable  counsel  fees  may  be 
fixed   by   the   sitting   justice. 

Bill  sustained,  with  costs. 

Decree  In  accordance  with  the  opinion. 

DUNN  and  MORRILL,  JJ..  did  not  con- 
cur. 
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Appeal  of  McKELLAR. 

(Supreme  Judicial  Court  of  Maine.     March  8, 
1819.) 

Wiixs   «a»278  —  Pbobatb  —  Conclusive- 

SBB8— PBTITION  to  REVOKE. 

Where  the  judge  of  probate  has  admitted  to 
probate  the  codicil  of  the  will  of  a  decedent, 
as  against  the  objection  of  want  of  testamen- 
tary capacity,  the  ruling  cannot  be  reviewed  by 
a  petition  in  the  probate  court  to  have  the  codi- 
cil declared  void  and  an  appeal  from  an  adverse 
decision,  without  in  any  manner  attacking  the 
decree  previously  entered. 

Exceptions  from  Supreme  Judicial  Court, 
Knox  County,  at  Law. 

Petition  by  Caroline  McKellar,  by  gnardlan 
ad  litem,  to  annul  the  codicil  to  the  will 
of  Eliza  J.  WlUou^by,  deceased.  An  appeal 
from  the  decree  of  the  Judge  of  probate  refus- 
ing the  petition  was  dismissed,  and  petitioner 
excepts.     Exceptions  overruled. 

Argued  before  COItNISH,  C.  J.,  and 
SPBAR,  HANSON,  DUNN,  and  MOR- 
RILL, JJ. 

J.  H.  Montgomery,  of  Camden,  and  R.  I. 
Thompson,  of  Rockland,  for  appellant. 
A,  S.  LUtlefleld,  of  Rockland,  for  appellee. 

HANSON,  J.  This  case  is  before  the  law 
court  on  exceptions  to  a  ruling  of  the  presid- 
ing justice  dismissing  an  appeal  from  a  de- 
cree of  the  Judge  of  probate  of  Knox  county. 
The  appeal  and  reason  for  appeal  follow: 

"To  the  Honorable,  the  Judge  of  the  Probate 
Court  in  and  for  the  County  of  Knox: 

"Respectfully  represents  Caroline  McKoUar, 
of  Rocklund,  Knox  county,  Me.,  by  Rodney  I. 
Thompson,  her  guardian  ad  litem  duly  appoint- 
ed by  this  court,  that  she,  •  •  •  interested 
as  legatee  under  the  will  of  Eliza  J.  Willough- 
by,  late  of  Rockland,  in  said  county  of  Knox, 
deceased,  of  which  said  court  has  now  jurisdic- 
tion, that  sae  is  aggrieved  by  your  honor's  de- 
cree made  at  a  probate  court  held  at  Rockland, 
in  and  for  said  county  of  Knox,  on  the  20th 
day  of  November,  A.  D.  1917,  whereby  her  peti- 
tion to  have  the  codicil  to  said  will  of  said  Eliza 
J.  Willouphby  declared  null  and  void  was  de- 
nied, and  hereby  appeals  therefrom  to  the  Su- 
preme Judicial  Court,  being  the  supreme  court 
of  probate  to  be  held  at  Rockland,  within  and 
for  the  county  of  Knox,  on  the  second  Tuesday 
of  January,  A.  D.  1918,  and  alleges  the  follow- 
ing reasons  for  appeal,  via.: 

"Because  she  snys  that  her  said  petition 
should  have  been  allowed  and  the  prayer  there- 
in granted,  and  said  codicil  should  have  been  de- 
clared null  and  void  for  the  reason  that  said 
Eliza  J.  Willoughby  at  the  time  of  mnking  said 
codicil  was  of  unsound  mind,  and  was  then  and 
there  incapable  of  making  a  codicil  to  said  will, 
and  was  incapable  of  an  understanding  neces- 
sary for  such  purpose. 

"Dated  this  Ist  day  of  December,  A.  D.  1917. 


Caroline   McKellar,   by    Rodney    I.   Thompson 
Her  Guardian  Ad  Litem." 

At  the  April  term,  1918,  of  the  Supreme 
Judicial  Court  for  Knox  county,  the  execu- 
tors and  residuary  legatee  filed  their  motion 
to  dismiss  the  appeal,  upon  the  ground  that 
neither  this  court  nor  the  probate  court  In 
which  these  proceedings  originated  have  any 
jurisdiction  to  entertain  the  same,  or  any  Ju- 
risdiction or  authority,  under  the  allegations 
Ih  the  petition,  to  revise  or  modify  the  de- 
cree allowing  the  will  or  codldl. 

The  appellant  contends;  (1)  That  the  mo- 
tion contains  matters  dehors  the  record  and 
should  for  that  reason  have  been  overruled ; 
(2)  that  In  making  his  ruling  the  presiding 
Justice  assumed  as  matter  of  fact  certain  al- 
legations in  the  motion  to  dismiss,  that  these 
should  have  been  the  subject  of  a  hearing, 
and  that  he  was  denied  the  right  to  be  heard. 

The  will  and  codldl  were  allowed  by  the 
Judge  of  probate  July  7,  1915.  From  the  de- 
cree allowing  the  same  appeal  was  taken,  and 
.was  by  this  court  dismissed. 

The  appellant  states  In  the  appeal  and  reA- 
Bons  of  appeal  that — 

"The  codicil  should  have  been  declared  null 
and  void  for  the  reason  that  the  testator  at  the 
time  of  making  said  codicil  was  of  unsound 
mind  and  incapabl*  of  making  a  cod.icil  to  said 
will." 

This  contention  was  disposed  of  by  the  de- 
cree of  the  Judge  of  probate  July  7,  1915,  and 
there  Is  no  provision  of  the  statutes  author- 
ielng  a  reopening  of  the  question  by  the  meth- 
od here  adopted  by  the  appellant. 

The  presiding  Justice  in  his  ruling  used  the 
following  language: 

"There  is  now  among  the  papers  in  the  case 
the  paper  introduced  by  the  appellant  entitled 
'Appeal  and  Reasons  of  Appeal.'  The  appellant 
says  she  is  aggrieved  by  a  decree  made  by  the 
probate  court  held  at  Rockland  in  and  for  the 
county  of  Knox  on  the  2(Hh  day  of  November, 
A.  D.  1917,  whereby  'her  petition  to  have  the 
codicil  of  said  will  of  said  Eliza  Willoughby 
declared  null  and  void  was  denied.'  That  is  not 
a  petition  to  vacate  a  decree.  A  decree  was  on 
the  records  of  the  probate  court  allowing  the 
codicil  of  the  last  will  and  testament  of  Eliza 
J.  Willoughby.  1  say  there  was  a  record  of  a 
decree.  Now,  it  does  not  appear  that  the  peti- 
tioner filed  a  petition  in  the  probate  court  to 
have  that  decree  set  aside,  but  it  apparently 
was  a  petition  to  have  the  codicil  declared  null 
and  void.  Such  a  decree  could  not  be  made  ia 
the  face  of  an  existing  decree.  The  only  way 
the  earlier  decree  can  be  disposed  of  is  by  re- 
opening or  else  by  annulment  before  such  de- 
cree could  be  made  as  set  forth  here.  So  that 
upon  the  face  of  the  papers  as  I  view  the  situa- 
tion, upon  the  face  of  the  papers,  the  petition,, 
and  not  for  reasons  set  forth  in  the  motion  re^ 
fcrred  to,  but  npon  the  face  of  the  papers,  ilr 
does  not  seem  to  mc  that  the  appeal  is  properly 
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before  tbe  court;  and  I  must  mle  that  the  ap- 
peal be  dismissed." 

As  has  been  seen,  the  only  question  in- 
volved in  the  reasons  of  appeal,  the  testa- 
mentary capacity  of  EUza  J.  WiUoughby,  had 
been  adjudicated,  and  cannot  be  reopened  by 
this  proceeding. 

The  ruling  of  the  presiding  Justice  was  In 
harmony  with  the  law  governing  probate 
proceedings  In  this  state. 

Exceptions  overruled. 


Appeal  of  INGRAHAM. 

In  re  FOSTER'S  ESTATE. 

(Supreme  Judicial  Court  of  Maine.    March  10, 
1919.) 

1.  Descent  and  Distbidtjtion  *=»47(2)— Ef- 
fect OF  Wili^-Pbeterhitted  Child. 

Will  containing  no  mention  of  testator's 
child  ■will  be  given  effect,  under  Rev.  St  c.  79,  § 
9,  upon  extrinsic  proof  that  testator  purposely 
ignored  child,  although  the  disposition  of  the 
estate  as  provided  for  by  the  will  may  seem  un- 
reasonable and  unnatural,  and  even  unjust. 

2.  Descent  and  Distbibution  *=»47(2)  — 
Effect  of  Wiu>-Pbetebuitted  Chiu> — 
Pbesumption. 

The  presumption  that  omission  of  mention 
of  testator's  child  in  will  was  unintentional  un- 
der Rev.  St  c.  79,  §  9,  is  rebuttable. 

3.  Descent  and  Distbibution  «=»47(2)— 
Pbetebmitted  Child— Pbesumption— Con- 
struction OF  Statuti!— "Mistake." 

Rev.  St.  c.  79,  f  9,  providing  that  pretermit- 
ted child  shall  take  the  share  to  which  he  would 
be  entitled  if  parent  died  intestate,  "unless  it 
appears  that  such  omission  was  intentional,  or 
was  not  occasioned  by  mistalce,"  refers  only  to 
such  mistakes  as  are  Ukely  accidentally  to  occur 
in  the  preparation  of  a  will  as  momentary  rath- 
er than  proposed  fbrgetfulness,  owing  to  the 
distress  of  the  testator  or  error  on  the  part  of 
the  scribe  or  otherwise  in  reducing  testator's 
intention  to  writing,  and  not  to  misapprehen- 
sion as  to  matters  outside  the  will,  whether 
of  law  or  fact,  the  purpose  of  the  clause,  "or 
was  not  occasioned  by  mistake,"  being  to  give 
emphasis  to  the  word  "intention." 

|Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  EHrst  and  Second  Series,  Mis- 
take.] 

4.  Descent  and  DisTBiBmriON  «=a47(2)— 
Pretermitted  Child — Determination  of 
Testatob's  Intention. 

In  ascertaining  whether  testator  intention- 
ally omitted  mention  of  child  in  will,  the  affec- 
tion, or  lack  thereof,  that  subsisted  between 
them,  the  motives  which  may  have  actuated  tes- 
tator, and  all  relevant  facts  and  circumstances, 
including  the  intention  of  the  testator,  as  he  de- 
clared it  before,  at,  or  after  making  a  will,  may 
be  considered. 


5.  Descent    and    Distbibution    <=s>47<2)— 
Pretermitted  Child — Sufficiency  of  Evi- 
dence—Intentional Omission. 
Evidence  hel4  to  show  that  father  intention- 
ally omitted  mention  of  child's  name  in  his  will. 

Motion  from  Supreme  Judicial  Court,  Cum- 
berland County,  at  Law. 

In  the  matter  of  the  estate  of  Robert  C. 
Foster.  From  decree  of  the  judge  of  pro- 
bate, William  M.  Ingraham,  guardian,  ap- 
peals.   Remanded,  with  directions. 

Argued  before  CORNISH,  C.  J.,  and 
SPF.AR,  HANSON,  PHILBROOK,  DUNN, 
MORRILL,  JJ. 

Augustus  P.  Moulton,  of  Portland,  for  ap- 
pellant 

Scott  Wilson  and  John  B.  Thomes^  both  of 
Portland,  for  appellee. 

DUNN,  J.  Robert  C.  Foster,  namesake  of 
his  father,  distinguished  from  blm  as  junior, 
and  whose  only  prospective  heir  he  was.  Is 
pretermitted  from  his  father's  will,  a  docu- 
ment executed  when  the  cUld  was  less  than 
6  years  old,  and  which  became  operative  be- 
fore be  bad  attained  the  age  of  8  years,  by 
its  probate  in  Cumberland  county  on  May  4, 
1916. 

The  question  in  this  case  is  whether  exclu- 
sion of  the  boy  from  provision  of  that  will 
was  intentional,  and  not  occasioned  by  mis- 
take, on  the  part  of  the  testator,  a  subject  of 
investigation  regarding  which  the  will  itself 
is  silent. 

[1]  At  the  outset,  and  without  scrutiny,  the 
disposition  of  the  estate  may  seem  to  be  un- 
reasonable and  unnatural,  even  to  savor  of 
unjustness;  but,  imder  the  rule  of  law  «►• 
pUcable,  the  maker  of  the  will  was  not  bound 
to  have  good  or  any  reason  for  what  be  did. 
or,  if  he  bad  reason  to  state  It.  With  the 
wisdom  or  propriety  of  bis  act  the  law  has 
notliing  to  do.  If  adequate  and  convindug 
proof,  extrinsical  the  will,  shall  show  that 
when  that  iu.strument  was  made,  the  son  be- 
ing present  to  his  mind,  the  parent  purposely 
ignored  him,  and  otherwise  made  bestowal  of 
his  bounty,  then  we  must  hold  that  the  testa- 
tor's will  be  done.  Whlttemore  v.  Russell,  ^ 
Me.  297,  14  Atl.  197,  6  Am.  St  Rep.  200; 
Merrill  v.  Hayden,  86  Me.  133,  29  Atl.  949. 

[2]  In  natural  and  moral  law  is  the  basis 
of  the  relationship  of  parent  and  child. 
From  this  source  flows-  the  presumptlou. 
crystallized  In  a  statute  (R.  S.  c.  79,  f  9t 
harking  back  to  the  Province  of  Massachu- 
setts Bay  (St  12  William  III,  c.  7 ;  Andent 
Charters,  p.  351),  that  the  omission  to  pro- 
vide for  a  child,  or  the  issue  of  a  deceased 
child,  living  when  a  will  Is  made,  is  the  re- 
sult of  forgetfulness,  infirmity  or  misappre- 
hension, and  not  of  design.  But  the  pre- 
sumption is  rebuttable.  The  statute  advert- 
ed to  reads: 
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"A  child,  or  the  issue  of  a  deceased  child,  not 
having  any  devise  in  the  will,  takes  the  share  of 
the  testator's  estate,  which  he  would  have  taken 
if  no  will  had  been  made,  unless  it  appears  that 
such  omission  was  intentional,  or  waE^iiot  occa- 
sioned by  mistake,  or  that  such  child  or  issue 
had  a  dne  proportion  of  the  estate  during  the 
life  of  the  testator."    B.  S.  c.  79,  |  9. 

[31  There  is  no  pretense  that  Bobert  C. 
Foster,  Jr.,  had  befitting  share  of  the  es- 
tate in  the  lifetime  of  his  father.  The  sole 
Inquiry  of  the  case  Is,  to  repeat,  whether 
omission  to  provide  for  him  in  the  will  was 
intentional,  and  not  occasioned  by  mistake, 
on  the  jtart  of  his  immediate  ancestor.  The 
danse,  "or  was  not  occasioned  by  mistake," 
is  introduced  In  the  statute  to  enforce  or  give 
emphasis  to  the  meaning  of  the  preceding 
word,  "intentional,"  which  Is  the  ruling  ex- 
pression. It  is  written,  in  Hurley  t.  O'SulU- 
van,  137  Mass.  at  page  89,  the  word  "mis- 
take," as  here  used  is  not  to  be  construed  as 
meaning  su<>b  mistake  "as  would  or  might 
have  caused  the  testator  to  entertain  a  dif- 
ferent intention  from  that  which  omission 
from  the  will  would  show,  but  mistake  or 
accident  in  the  will  or  In  Its  transcription." 
It  must,  in  the  context,  refer  to  such  mistake 
or  mistakes  as  are  likely  accidentally  to 
occur  in  the  preparation  of  a  will,  as  momen- 
tary rather  than  purposed  forge tfulness,  ow- 
ing to  the  distress  of  the  testator,  or  error, 
on  the  part  of  the  scribe  or  otherwise^  in  re- 
ducing the  testator's  intention  in  that  behalf 
to  writing,  and  not  to  misapprehension  or 
misunderstanding  as  to  matters  outside  the 
will,  whether  of  law  or  of  fact  The  statute 
does  not  state  two  contingencies  in  which 
omission  from  the  will  would  work  to  de- 
prive the  child  of  bis  share,  that  is  to  say, 
an  intentional  omission  and  also  where, 
but  for  a  mistake,  the  testator  would  not 
have  done  that  which  he  intended  to  do,  and 
actually  did.  On  the  contrary.  It  states  one 
and  only  one  contingency.  Hurley  v.  O'Sulli- 
van,  supra. 

[4]  In  its  language  the  statute  is  broad 
enough  to  embrace  all  competent  evidence 
tending  to  prove  that  such  omission  was 
intentional  and  not  occasioned  by  mistake. 
Whlttemore  v.  Kussell,  80  Me.  297, 14  Atl.  197, 
6  Am.  St  Rep.  200;  Merrill  v.  Hayden,  86 
Me.  133,  29  Atl.  949.  The  evidential  office  of 
the  will  is  to  prove  that  the  child  is  without 
devise  under  it  The  inquiry  as  to  whether 
be  was  omitted  therefrom  by  design  and 
without  mistake,  and  not  by  blunder  or  over- 
sight, arises  under  the  statute.  Seeking  the 
testator's  intention,  it  Is  pertinent  to  inquire, 
consonantly  with  the  law  of  evidence,  con- 
cerning him  and  his  son;  the  affection,  or 
lack  thereof,  that  subsisted  between  them;  of 
the  motives  which  may  be  supposed  to  have 
operated  with  the  testator  and  to  have  in- 
fluenced him  In  the  disposition  of  his  prop- 
erty. All  the  relevant  facts  and  clrcum.stanc- 
es,  Including  the  intention  of  the  testator  as 


he  declared  it  before,  at,  or  after  the  mak- 
ing of  the  will,  may  be  shown.  Wbittemore 
V.  Russell,  supra;  Wilson  v.  Fosket,  6  Mete. 
(Mass.)  400,  39  Am.  Dec.  736. 

What  then  of  Robert  C.  Foster,  the  elder? 
Of  his  chUd  and  his  relation  to  him,  of  his 
property,  of  its  testamentary  disposition,  and 
of  his  intention,  as  he  may  have  declared  it, 
that  concerning?  Bred  to  the  law,  he  came 
to  the  bar,  and  entered  upon  the  practice  of 
the  profession  at  Portland,  in  partnership 
with  his  own  father,  but  he  did  not  especially 
actively  concern  himself  with  the  businpss 
of  the  firm.  In  1906  he  married.  The  child 
first  bom  of  the  marriage  died  in  early  in- 
fancy. In  1910  his  wife  left  him,  taking 
little  Bobert  not  then  2V^  years  old,  and  go- 
ing to  her  girlhood  home  in  Illinois.  Efforts 
to  bring  about  reconciliation  between  hus- 
band and  wife,  in  which  both  the  testator 
and  his  parents  participated,  the  one  by 
letters  manifesting  his  better  traits  and 
characteristics,  and  importuning  that  she 
return  to  live  with  him,  the  others  by  per- 
sonal interviews  with  the  wife,  after  a  jour- 
ney afar  for  that  purpose  were  unavailing. 
A  month  after  the  dissociation,  the  probate 
court  in  Cumberland  county  granted  the 
mother  custody  and  care  of  the  child,  to 
continue  throughout  his  minority.  Three  or 
four  months  later  on,  while  Mr.  Foster  was 
absent  in  Europe,  his  wife,  who  previously 
had  returned  to  Portland,  removed  her  prop- 
erty and  effects  from  what  had  been  the 
family  domicile.  Within  eight  months  from 
that  time  this  court  decreed  the  wife  matri- 
monial divorcement.  Promptly  thereafter, 
for  the  consideration  of  $5,000  to  her  paid, 
she  released  to  her  former  hu.sband  all  her 
Interest  In  his  real  and  personal  estate,  and 
exempted  him  from  all  liability  to  provide 
for,  or  to  contribute,  to  the  support  and  edu- 
cation of  their  son,  while  he  had  been,  and 
should  continue  to  be,  in  her  custody.  Mrs. 
Foster  thereupon  permanently  removed  from 
Maine.  She  settled  in  Illinois,  and  married 
again. 

From  the  day  that  his  wife  left  him  until 
that  of  his  death,  Robert  Foster  never  had 
opportunity  to  speak  to  his  child.  The  case 
ungrudingly  concedes  that,  while  the  family 
lived  together,  he  was  an  affectionate  father, 
proud  of  his  child,  and  ambitious  for  his 
future.  When  the  boy  was  taken  elsewhere 
to  live,  the  father's  interest  in  him  waned. 
For  Christmas,  20  days  from  the  day  on 
which  Bobert's  mother  took  her  child  away 
from  the  paternal  home,  be  sent  him  $5  ac- 
companied by  a  note  couched  In  the  words 
of  a  parent's  love.  On  the  third  anniversary 
of  the  child's  birth,  In  the  next  July,  he  sent 
him  another  present  of  money.  Beyond 
those  gifts,  after  the  separation,  he  gave  )il:n 
nothing.  He  made  no  provision  for  him  or 
his  welfare,  excepting  the  gross  piiyuient 
made  to  the  mother  at  the  time  she  assumed 
responsibility  for  the  child's  support.     Not 
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altogether  without  foundation  In  fact,  though 
not  entirely  based  on  truth,  Mr.  Foster  was 
told  that  his  son  was  known  and  called  by 
the  name  of  the  stepfather.  At  once  his  at- 
titude underwent  decided  change.  He  aban- 
doned effort  to  see  the  boy.  He  gave  away 
the  toy  bank  In  which  for  him  it  had  been 
his  habit  to  deposit  dimes,  assigning  as  a 
reason  that  he  never  expected  again  to  see 
the  child.  In  the  summer  of  the  year  of  1912, 
and  once  more  in  the  summer  of  the  very 
next  year,  the  boy  visited  at  the  home  of  a 
maternal  aunt,  the  site  of  whose  house  was 
a  lot  of  land  adjoining,  and  back  of  that  on 
which  was  located  the  residence  of  Mr.  Fos- 
ter, in  Portland.  His  attention  called  to  the 
fact  that  the  lad  was  at  play  in  the  nearby 
yard,  Mr.  Foster  came  from  out  one  room 
into  another,  and  looked  through  a  window 
at  him.  What  passed  through  his  mind  and 
was  reflected  in  his  eyes  as  he  contemplated 
his  son  was  fleeting;  but  as  he  gazed  he 
soliloquized,  and  she  who,  in  other  days,  had 
been  nurse  to  that  child  both  in  Maine  and 
in  Illinois,  then,  pausing  in  her  housework, 
during  the  father's  monologue,  and  herself 
looking  at  the  boy  in  the  yard,  heard  the 
parent  say,  "They  have  treated  me  meanly, 
and  I  am  through  with  them."  At  another 
time  he  spoke  to  his  friend  and  physician. 
Dr.  Gray,  already  familiar  with  the  estrange- 
ment, and  told  him  of  his  formed  Intention, 
his  considered  and  positive  purpose,  that  his 
property  should  not  go  at  his  death  to  his 
former  wife  or  to  his  child. 

After  the  divorce  had  been  granted  and 
his  former  wife  had  gone  away  from  Maine, 
Mr.  Foster  remained  in  and  about  Portland. 
In  April,  1913,  Foster's  father,  then  stricken 
with  the  Illness  that  was  bis  last,  sent  for 
him,  and  when  he  had  come,  the  father  said: 

"Robert,  I  have  made  my  will,  giving  all  my 
property  to  you,  and  your  mother  has  made  hers, 
giving  hers  to  you;  now  I  want  you  to  make 
yours,  so  that  if  anything  should  happen  to  you 
before  it  does  to  us  that  there  won't  any  of 
your  property  go  into  that  family  (the  family 
of  Robert's  former  wife),  but  will  come  back 
into  our  family." 

And  Robert  said  that  he  would.  I>ess  than 
a  fortnight  later,  at  the  law  ofllce  of  the  firm, 
in  his  father's  absence,  Robert  Foster  with 
his  own  hand  wrote  out  his  will,  and  then 
and  there  executed  it.  In  his  will  he  gave 
$500  to  his  housekeeper.  The  rest  of  his 
property,  both  real  and  personal,  he  devised 
and  bequeathed  to  his  father  and  mother, 
or  to  the  one  of  them  who  should  live  longer 
than  the  other,  omitting  his  child  without 
mention.  When  he  bad  signed  and  published 
the  will,  and  it  had  been  subscribed  by  the 
attesting  witnesses,  he  took  it  to  his  father, 
and  the  latter  put  it,  with  his  own  and 
Robert's  mother's  will,  in  the  family  safe  In 
the  father's  home,  where,  always  accessible 
to  the  maker,  It  remained  until  taken  to  the 
court  for  probate. 


[B]  Robert  C.  Foster's  property  was  not 
the.  fruit  of  his  own  industry.  The  honse 
that  he  owned  and  occupied,  and  the  personal 
property  consisting,  additionally  to  his  house- 
bold  effects,  of  a  few  bonds  and  other  evi- 
dences of  indebtedness,  of  which  at  the  time 
of  the  divorcement  he  was  possessed,  were 
gifts  to  him  from  his  parents.  Two  years 
later  on,  when  his  father  died,  the  bulk  of  the 
father's  property  passed  by  will  to  Robert. 
He  then  abandoned  the  practice  of  the  law, 
sold  his  dwelling  place,  and  went  to  live  in 
an  apartment  house.  He  began  the  study 
of  medicine.  A  policy  of  insurance  on  his 
life  was  canceled  for  the  reason,  as  he  stated, 
that,  as  his  mother,  the  beneficiary  named  In 
his  will,  already  had  ample  estate  of  her 
own,  there  was  no  occasion  to  carry  the  con- 
tract, and  the  money  requisite  for  premiums 
thereon  might  the  more  conveniently  be  used 
by  him  In  defrayment  of  medical  school  ex- 
penses. At  Christmas  time  in  1915,  before 
his  death  In  March  next  following,  while 
at  home  through  a  recess  of  the  medical 
school  In  which  he  was  enrolled  as  a  student 
he  talked  with  his  mother  resjjectlng  the  dis- 
posal of  his  property  in  case  she  ontlired 
him.  He  told  her  of  a  person  or  two  to 
whom,  as  expressive  of  his  affection  for  them, 
he  wished  certain  of  It  to  be  given ;  he  said 
that  he  wanted  some  of  it  to  go  to  Bowdola 
College,  of  which  he  was  a  graduate.  But 
In  that  solemn  conversation,  from  Its  begin- 
ning to  Its  end,  when  after  the  manner  of  man- 
kind be  must  have  scanned  vrlth  telescopic 
vision  both  the  present  and  the  past,  and 
have  endeavored  to  peer  Into  the  mysterious 
economy  of  the  future,  the  name  of  bis  child 
never  was  mentioned.  Candid  consideration 
of  all  the  evidence  in  the  case  leads  irresist- 
ibly to  the  conclusion  that  soon  after  the 
entry  of  decree  on  her  libel  for  divorce,  and 
before  the  making  of  his  will,  she  who  had 
been  Robert  C.  Foster's  wife,  and  with  her 
the  child  born  to  them  in  wedlock,  the  dis- 
inherison of  whom  originated  this  case,  to- 
gether went  out  of  that  man's  life  forever. 
Afterward  be  exercised  what  was  bis  un- 
doubted legal  right;  he  denied  his  property 
to  him  for  whose  presence  on  earth  he  was 
responsible.  The  weight  of  the  burden  of  his 
executrix  and  principal  beneficiary,  herself 
going  down  life's  steep  declivity,  would  have 
been  greatly  lessened  had  be  stated  In  bis 
will  that,  touching  the  omission  of  devise  to 
the  boy,  he  did  what  he  designed  to  do.  Why 
he  did  not  so  say  Is  conjectural.  He  may 
have  thought  all  men  would  know  wlthodt 
his  saying.  He  may  have  forgotten  that  the 
silence  of  the  grave  is  tongueless.  Be  that  as 
it  may,  the  conclusion  of  the  court  Is  that 
the  omission  and  failure  on  the  part  of  Rob- 
ert C.  Foster  to  provide  In  bis  will  for  his 
only  living  child  was  intentional,  and  not 
occasioned  by  mistake. 

It  Is  conceived  by  the  court  to  be  its  duty 
to  set  aside  and  disregard  the  verdict  of  the 
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Jury.  It  is  neither  necessary  nor  desirable 
again  to  send  the  case  to  a  ^ry.  Tlie  man- 
date to  the  court  below  will  be  that  the 
omission  of  the  appellant's  ward  from  de- 
vise in  the  will  of  the  ward's  father,  Robert 
C.  Foster,  was  intentional,  and  not  occa- 
sioned by  mistake,  on  the  part  of  the  testator. 
The  decree  of  the  probate  court  denying  the 
petition  for  the  payment  to  appellant's  ward 
of  the  same  share  of  the  estate  of  the  testa- 
tor as  he  would  have  taken  if  no  will  had 
been  made  Is  affirmed. 

The  case  is  remanded  to  the  Supreme  Court 
of  Probate  for  decree  accordingly. 


SYLVESTER  v.  GRAY. 

<Supreme  Judicial  Court  of  Maine.    Mardi  11, 
1919.) 

1.  Highways  $=9l84(2)— Adtomobile  Coixi- 
BioN — DtJE  Oabb— Bdrdkn  of  Pboof. 

Plaintiff,  suing  for  damages  to  bis  automo- 
bile in  collision  with  defendant's,  had  burden 
to  show  the  truth  of  declaration  setting  up  that 
be  used  due  care,  and  was  not  chargeable  with 
contributory  negUgcnce.  ' 

2.  HlGHWATB    *=»183  —  AuTOMOBUX    Com- 

SION— NE.GUQENCE  AND  CONTBIBUTOSX  NSQ- 
UQENCE. 

Where  plaintiff's  chauffeur  was  driving  on 
wrong  side  of  way  when  he  met  defendant  driv- 
ing his  car  on  side  of  way  required  by  Rev. 
St.  c.  26,  I  2,  but  at  a  high  speed,  and  in  an 
intoxicated  condition,  both  parties  were  negli- 
gent, and  plaintiff  cannot  recover. 

On  Motion  from  .Snpreme  Judicial  Court, 
Franklin  County,  at  Law. 

Action  by  John  P.  Sylvester  against  Joshua 
Gray,  resulting  in  verdict  for  plaintiff.  On 
defendant's  general  motion  for  new  trial. 
Motion  sustained,  and  verdict  set  aside. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DBASY,  JJ. 

Thomas  D.  Austin,  of  Farmington,  for 
plaintiff. 

Prank  W.  Rutler,  of  Farmington,  for  de- 
fendant 

HANSON,  J.  Action  on  the  case  for  in- 
Jury  to  the  plaintiff's  automobile  resulting 
from  a  collision  with  the  automobUe  of  the 
defendant  The  plaintiff  recovered  a  verdict 
for  1200,  and  the  case  is  before  the  court  on 
the  defendant's  general  motion  for  a  new 
triaL 

The  evidence  shows  that  the  plalntifTs  au- 
tomobile was  coasting  on  a  hill  over  a  dis- 
tance of  40  or  50  rods  at  a  speed  of  at  least 
IS  miles  an  hour,  and  that  the  automobUe 


was  during  the  time  required  to  go  that  dis- 
tance, on  the  wrong  or  left-hand  side  of  the 
road;  that  at  the  moment  of  impact  bis  au- 
tomobile was  still  to  the  left  of  the  middle 
of  the  traveled  part  of  the  way.  The  plain- 
tiff's chauffeur  testified  that  he  did  not  see 
the  defendant's  car  approaching  until  he  was 
within  100  feet  of  the  same.  The  plaintiff's 
automobile  was  on  the  wrong  side  of  the  way, 
the  defendant's  car  on  the  defendant's  right 
side  of  the  way ;  but  the  plaintiff  contended 
that  the  defendant  was  intoxicated,  and  was 
driving  his  automobile  at  a  very  high  rate  of 
speed,  as  he  says,  35  to  40  miles  per  hour. 

Even  so,  the  claim.  If  established,  does 
not  place  full  and  exclusive  liability  upon  an 
intoxicated  defendant,  and  relieve  the  plain- 
tiff from  the  exercise  of  the  care  which  the 
law  generally,  and  the  law  of  the  road  par- 
ticularly, requires  of  both  plaintiff  and  de- 
fendant An  intoxicated  driver  may  still  be 
able  to  obey  the  law  of  the  road,  and  the  de- 
fendant, whether  intoxicated  or  not,  was 
obeying  the  statute  which  requires  a  person 
"traveling  with  a  team  •  •  •  approach- 
ing to  meet  another  on  a  way,"  to  "season- 
ably turn  to  the  right  of  the  middle  of  the 
traveled  part  of  it,  so  far  that  they  can  pass 
each  other  without  interference."  B.  S.  c. 
26,12. 

It  is  clear  that  the  defendant  was  well 
out  on  his  right  side  of  the  way,  when  the 
plaintiff's  chauffeur  saw  his  car,  and  from 
the  evidence  and  the  position  of  the  car  after 
the  accident  the  defendant  at  no  time  en- 
croached upon  the  lawful  rights  of  the  plain- 
tiff. 

[1]  Was  the  plaintiff  in  the  exercise  of  due 
care  and  did  It  appear  affirmatively  that  he 
did  not  by  his  own  act  or  fault  contribute  to 
produce  the  injury?  In  order  to  establish 
his  case  the  plaintiff  had  the  burden  to  show 
by  proper  evidence  the  truth  of  the  allegations 
in  his  declaration,  in  which  he  sets  up  the 
claim  that  he  was  using  due  care,  and  was 
not  chargeable  with  contributory  negligence. 

[2]  A  careful  study  of  the  evidence  leads 
to  but  one  conclusion.  Both  parties  to  the 
collision  were  negligent  The  Jury  found 
that  the  plaintiff  was  not  negligent  That 
conclusion  is  not  supported  by  the  evidence, 
and  the  Jury  was  not  warranted  in  so  finding. 

Plaintiff  and  defendant  were  traveling  on 
a  state  road  where  for  500  feet  each  could 
see  the  other  approaching.  The  testimony 
of  the  sheriff,  who  was  on  the  scene  early. 
Indicates  that  the  plaintiff  did  not  turn  out 
or  leave  bis  position  on  the  wrong  side  of 
the  way.  The  plaintiff  has  offered  no  ex- 
planation of  the  delay  In  turning.  He  has  the 
burden  of  showing  that  no  want  of  due  care 
on  his  part  contributed  to  the  injury  (McCar- 
thy V.  Railroad  Co..  112  Me.  1,  90  Atl.  490, 
L.  R.  A.  1916B,  140),  and  that  at  the  time 
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of  the  injury  be  was  In  the  exercise  of  doe 
care  (Gleason  t.  Bremen,  50  Me.  222;  State 
v.  M.  C.  R.  R.  Co.,  76  Me.  357,  49  Am.  Rep. 
622;  Foumler  v.  Mfg.  Co.,  108  Me.  357,  81 
Atl.  82;  Bragdon  v.  Kellogg,  118  Me.  42, 
105  Atl.  433).  His  testimony  falls  to  sustain 
the  burden  in  either  respect. 

It  appears  from  the  whole  record  that  the 
verdict  is  clearly  wrong.    The  entry  will  be: 

Motion  sustained. 

Verdict  set  aside. 


GAMMONS    ▼.    KING. 

(Supreme  Judicial  Court  of  Maine.    March  U, 
1919.) 

1.  New  Tkial  «=»168—GBOTraDS— Conflict- 
ing Evidence. 

Where  the  evidence  is  conflicting,  a  conclu- 
sion of  the  jury  will  not  be  reversed  unless  the 
preponderance  against  the  verdict  is  such  as  to 
amount  to  a  moral  certainty  that  the  Jury 
erred. 

2.  False   Imfbibonment   €=»S1— Evidence— 

StrFFIOlEKCT. 

In  trespass  for  false  imprisonment  brought 
by  plaintiff  against  her  landlord  and  grocer  be- 
cause of  a  capias  writ  issued  at  his  instance, 
evidence  hfld  not  to  warrant  a  finding  that 
plaintiff  was  about  to  depart  from  the  state, 
as  contended  by  defendant. 

3.  False  Imprisonhbnt  4=:>31— Evidence  — 
Sufficiency. 

Where  plaintiff  was  imprisoned  under  a 
capias  writ  issued  by  her  landlord  and  grocer 
and  brought  trespass  for  false  imprisonment, 
evidence  held  to  support  a  finding  that  plaintiff 
was  not  about  to  depart  "with  property  or 
means  of  her  own  exceeding  the  amount  re- 
quired for  her  immediate  support." 

4.  False  Imprisonment  4=>36— Damages  — 
Amount. 

In  trespass  for  false  imprisonment  under  a 
capias  writ,  where  plaintiff  was  arrested  in 
her  own  house  as  an  absconding  debtor  and  de- 
tained for  eight  days,  a  verdict  of  $931.26  was 
not  excessive. 

On  Motion  from  Supreme  Judicial  Court, 
Lincoln  County,  at  Law. 

Trespass  for  false  imprisonment  by  Mattie 
E.  D.  Gammons  against  William  M.  King. 
Verdict  for  plaintiff,  and  defendant  moves  for 
new  trial.    Motion  overruled. 

Argued  before  C!OIlNISH,  C.  J.,  and 
Sl'EAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEASY,  JJ. 

George  A.  Cowan,  of  Damariscotta,  for 
plaintiff. 

Arthur  S.  Llttlefleld,  of  Rockland,  for 
defendant. 


HANSON,  J.  This  la  an  action  of  trespass 
for  false  imprisonment  in  which  tlie  Jury 
returned  a  verdict  for  the  plaintlfl  for  $931.- 
25.  The  case  Is  before  the  court  on  the  de- 
fendant's general  motlcm  for  a  new  trial. 

The  i^aintiff  a  nonresident,  leased  from 
the  defendant  a  summer  hotel,  and  in  addi- 
tion had  bought  from  Um  various  supplies 
to  be  used  in  connection  with  the  hotel  busi- 
ness. 

There  was  a  balance  due  the  defendant  ex- 
ceeding $10  at  the  date  of  the  capias  writ  is- 
sned  on  August  21,  1916.  The  oath  was  in 
due  form,  and  the  case  and  briefs  of  counsel 
disclose  that  the  only  issue  presented  in- 
volved the  good  faith  of  the  defendant  in 
making  the  oath,  and  It  was  presented  to  the 
Jury  substantially  in  the  words  of  the  oath: 

(1)  Did  the  defendant  believe  and  have 
reason  to  believe  that  the  plaintiff  was  about 
to  depart  and  reside  beyond  the  limits  of  the 
state?   and 

(2)  To  take  with  her  property  or  means  of 
her  own  exceeding  the  amount  required  for 
her  immediate  support? 

The  defendant  attempted  to  Justify  by  his 
testimony  that  the  plaintiff  told  him  tliat 
she  had  money,  but  would  not  pay  him,  that 
she  owned  property  in  another  state,  that  she 
had  previously  had  a  similar  contract  and 
left  without  paying  her  rent,  and  that  she 
was  going  on  a  lecture  tour  on  or  before 
September  10th,  and  that  she  had  made  sub- 
stantially the  same  statements  to  Mr.  Feltis, 
another  creditor,  who  had  communicated  the 
same  to  him. 

[1]  All  of  which  testimony  is  denied  by  the 
plaintiff  In  every  important  detaU.  The  ques- 
tions involved  were  entirely  for  the  Jury,  and 
the  evidence  was  conflicting  upon  points  vital 
to  the  result.  In  such  case  the  concluslou  of 
the  Jury  will  not  be  reversed,  unless  the 
preponderance  against  the  verdict  Is  such  as 
to  amount  to  a  moral  certainty  that  the  Jury 
erred.  Enfield  v.  Buswell,  62  Me.  V2H; 
Young  T.  Chandler,  104  Me.  184,  71  AU.  6-52. 

A  careful  reading  of  the  record  discloses  a 
preponderance  of  the  evidence  in  favor  of  the 
plaintifCs  position  that  the  defendant  did 
not  have  reason  to  believe  that  the  plaintiff 
was  about  to  depart;  the  defendant  claiming 
that  the  plalntitF  told  him  she  would  leave  on 
or  before  September  10th  for  a  lecture  tour. 
The  plaintiff  denied  this,  placing  the  time  of 
her  Intended  departure  in  October. 

[I]  1.  The  Jury  found  that  the  testimony 
did  not  warrant  a  conclusion  that  the  plain- 
tiff was  about  to  depart,  as  contended  by  the 
defendant. 

The  defendant  was  the  plalntiCrs  landlord 
and  grocer,  and  had  dealings  with  her,  as  he 
says,  "every  few  days,"  and  was  situated  so 
tie  conld  know  of  the  slightest  change  in  her 
business,  or  of  any  preparation  for  flight  Ue 
was  aware  of  the  arrival  of  guests  at  the 
hotel  the  day  of  the  arrest.   Confronted  by 
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these  facta  and  drcomstances,  the  Jury  conld 
not  well  find  otherwise. 

[3]  2.  Was  the  plaintiff  about  to  depart 
"with  property  or  means  of  her  own  ex- 
ceeding the  amount  required  for  her  Immedi- 
ate support"? 

The  jury  found  she  was  not  about  so  to 
depart  and  take  with  her  socb  property  or 
means,  and  the  record  again  shows  the  find- 
ing to  be  without  error. 

With  the  same  means  of  knowing,  the  de- 
fendant knew  that  summer  hotel  business  lii 
the  year  1916  was  not  a  paying  occupation. 
He  knew  that  the  plaintiff  came  to  his  house 
with  little.  If  anything,  of  real  value;  that 
the  season  was  dull,  boarders  were  not  com- 
ing In  the  numbers  expected,  and  the  enter- 
prise was  not  successful. 

He  knew  that,  to  sustain  herself  under  her 
lease  and  transactions  with  him,  she  had  to 
borrow  funds  from  a  friend  outside  the  state, 
and  that  he  received  a  large  portion  of  that 
borrowed  money  In  trade.  He  knew,  or  mu!«t 
be  held  to  have  known,  that  the  property 
brought  into  the  state  by  her  had  no  attach- 
able value,  or  was  not  subject  to  attachmeht; 
for  while  the  property  was  still  In  the  hotel 
and  In  use  he  did  not  attach  it,  but  elected  to 
arrest  her. 

The  conclusion  is  Irresistible  that  he  relied 
upon  the  information  and  belief  that  owner- 
ship of  property  outside  the  state  was  suffi- 
cient to  bring  her  within  the  meaning  and  in- 
tention of  the  statute.  Here  again  he  was  In 
error.  The  finding  is  abundantly  supiwrted 
by  the  evidence  and  in  harmony  with  the  de- 
cided cases. 

In  Dunsmore  v.  Pratt,  116  Me.  22,  09  AU. 
717,  this  court,  in  considering  the  same  ques- 
tion, held  that — 

"Socb  belief  sbonld  be  derived  from  facts 
and  evidence  sufficient  in  themselves  to  justify 
a  man  of  ordinary  prudence  and  caution,  when 
calm  and  not  swerved  by  self-interest  from  the 
realms  of  reason  and  common  sense,  In  believ- 
ing the  truth  of  the  statements  to  which  he 
makes  oath.  *  •  •  The  oath  dearly  means 
that  at  the  time  it  is  made  the  debtor  has  with- 
in the  state  property,  tangible  or  intangible, 
which  he  is  about  to  take  with  him  outside  of 
the  state.  Neither  can  it  be  claimed  that  be- 
cause the  debtor  owned  real  estate  in  Cin- 
cinnati he  would  by  his  departure  remove  from 
this  state  'means.'  As  used  in  the  statute, 
'means'  is  not  method,  but  portable  assets, 
tangible  or  intangible." 

[4]  We  are  not  able  to  say  that  the  dam- 
ages are  excessive.  The  Jury  had  the  benefit 
of  the  presence  of  the  parties,  the  details  of 
a  most  extraordinary  arrest  and  detention 
for  eight  days,  with  a  disclosure  added.  They 
bad  in  contemplation  the  arrest  of  a  person 
as  an  absconding  debtor,  while  for  the  pur- 
poses of  this  case  she  was  yet  in  her  own 
bouse,  and  about  her  household  duties.  They 
bad  in  contemplation,  too,  the  injury  to  her 


I  health,  her  feelings,  and  her  business,  all 
proper  for  their  consideration.  In  view  of  the 
record,  we  do  not  feel  Justified  In  saying  that 
the  damages  were  excessive. 

The  entry  will  be: 

Motion  overruled. 


MATTHEWS  et  aL  v.  RUSH  et  aL 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 
1&19.) 

1.  Mines  awd  Minebalb  ie=»51(5)  —  Wronq- 
Fui.  Mining  of  Coai>— Damaqks. 

The  measure  of  damages  for  an  innocent 
taking  of  coal  from  under  lands  of  another  is 
ordinarily  the  value  in  place,  and  not  the  value 
at  the  tipple,  less  the  expense  of  mining  and 
conveying  it  there. 

2.  Mines  and  Minebals  <S=>51(5)— Unlaw- 
Ftn,  Removal  of  Coai^-Damaoes— Statct?, 

Act  May  8, 1876  (P.  L.  142),  imposing  treble 
damages  for  removal  of  coal,  knowing  it  to  be 
upon  land  of  another,  is  highly  penal,  and 
does  not  justify  imposition  of  treble  damages, 
unless  defendants  knowingly  took  coal  from  un- 
der the  land  of  another. 

3.  Mines  and  Mineram  <&s>51(5)— Wbono- 
FtJL  Removal  of  Coal— Knowledge  of  Su- 
perintendent—Ljabilttt. 

Under  Act  May  8,  1876  (P.  L.  142),  im- 
posing treble  damages  for  removal  of  coal, 
knowing  it  to  be  under  the  land  of  another, 
knowledge  of  defendant's  mine  superintendent 
is  not  knowledge  of  individual  owners  thereof, 
as  such  removal  is  conditioned  upon  actual 
knowledge. 

4.  Pbincipal  AND 'Agent  <e=a>  177(1)— Conduct 
OF  Agent— LiABiLiTT  of  Pbincipal. 

Knowledge  acquired  by  agent  in  course  of 
agency  is  binding  upon  principal,  so  far  as  con- 
cerns ordinary  business  of  agency. 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Trespass  by  Minnie  F.  Matthews  and  J.  H. 
Matthews,  her  husband,  in  right  of  said  wife 
and  for  her  use,  and  another,  against  Logan 
Rush  and  W.  B.  Rice,  partners  trading  as 
the  Tyrone  Coal  Company,  for  alleged  wrong- 
ful mining  of  coal.  Judgment  for  plaiutiffs 
for  $2,201.19,  and  defendants  appeal.  Af- 
firmed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, WAI/LING,  SIMPSON,  and  FOX,  JJ. 

John  E.  Kunkle,  of  Oreensburg,  Glfford  K. 
Wright,  of  Pittsburgh,  and  A.  R.  &  N.  F. 
Osmer,  of  Franklin,  for  appellants. 

Charles  E.  Whitten  and  Paul  H.  Galtber. 
both  of  Greensburg,  for  appellees. 

SIMPSON,  J.  The  statement  of  daim  in 
this  case  averred  plaintiffs  were  the  owners 
of  a  tract  of  land,  adjoining  another  tract 
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from  which  defendants  were  mining  coal; 
that  in  the  course  of  their  operations  defend- 
ants knowingly  removed,  and  converted  to 
their  own  use,  coal  from  under  plaintiffs' 
land;  and  that  certain  other  coal  underlying 
said  land  became  valueless  by  reason  of  de- 
fendants' acts,  because  it  would  be  unprofit- 
able to  mine  it.  Wherefore  plaintiff  claimed 
treble  damages  for  the  coal  actually  taken 
and  converted,  and  single  damages  for  the 
coal  rendered  valueless. 

There  was  no  dispute  as  to  the  taking  or  the 
quantity  taken,  or  as  to  the  quantity  of  coal 
rendered  valueless,  but  knowledge  of  the 
trespass  was  denied,  as  was  also  the  value  of 
the  coal  and  the  right  to  treble  damages. 
The  principal  dispute,  on  the  question  of 
knowledge,  grew  out  of  a  claim  by  plaintiffs 
that  the  knowledge  of  defendants'  superin- 
tendent was  so  far  the  knowledge  of  defend- 
ants themselves  as  to  make  them  liable  for 
treble  damages  under  the  act  of  May  8,  1876 
(P.  L.  142). 

The  trial  Judge  charged  the  Jury  that  the 
measure  of  damages  was  the  value  of  the 
coal  In  place,  and  not  its  value  at  the  tipple, 
less  the  cost  of  mining  and  conveying  it 
there;  that  the  knowledge  of  the  superin- 
tendent was  not  the  knowledge  of  defend- 
ants; but,  if  the  Jury  found  the  defendants 
themselves  knew  they  were  taking  plaintiffs' 
coal,  they  would  be  liable  in  treble  damages, 
otherwise  they  would  be  liable  only  for 
single  damages.  The  Jury  found  a  verdict  for 
plaintiffs  for  single  damages  for  the  value  in 
place  of  the  coal  taken,  and  for  the  other 
coal  rendered  valueless,  and,  judgment  being 
entered  on  the  verdict,  plaintiffs  appeal. 
•  The  assignments  of  error  group  themselves 
into  three  classes:  (1)  Was  the  measure  of 
single  damages  for  the  coal  taken  its  value 
in  place,  or  its  value  at  the  tipple,  less  the 
cost  of  mining  and  conveying  It  there?  (2) 
Was  knowledge  of  the  superintendent  so  far 
knowledge  of  defendants  as  to  make  them 
liable  for  treble  damages  under  said  act?  (3) 
Are  defendants  also  liable  to  plaintiffs  for 
the  profits  defendants  made  on  the  sale  of 
the  coal? 

[1]  In  Trustees  of  the  Proprietors  of 
Kingston  v.  Lehigh  Valley  Coal  Co.,  241  Pa. 
469,  88  Atl.  763,  49  L.  R.  A.  (N.  S.)  657,  We 
held  that  where,  as  here,  the  claim  is  for  a 
conversion  of  the  coal,  and  the  Jury  find  the 
taking  was  not  tortious,  the  measure  of 
damages  Is  ordinarily  the  value  In  place,  and 
not  the  value  at  the  tipple,  less  the  expense 
of  mining  and  conveying  It  there.  We  do 
not  say  circumstances  may  not  arise  calling 
for  the  application  of  a  different  rule,  but 
none  such  are  averred  In  the  statement  of 
claim,  or  shown  by  the  evidence,  and  in  the 
absence  of  such  averment  and  proof  the  ordi- 
nary rule  must  be  followed. 

[2-4]  The  act  of  May  8,  1876  (P.  L.  142), 
is  highly  penal,  and  cannot  be  extended  be- 
yond the  terms  expressed  in  it.    Indeed,  (be 


liability  to  treble  damages  Is  expressly  con- 
ditioned upon  such  facts  appearing  as  wouUI 
Justify  the  conviction  of  defendants  of  a 
misdemeanor.  The  act  says  that  such  convic- 
tion, or  the  imposition  of  treble  damages,  is 
allowable  if  the  defendants  dug  the  coal 
"knowing  the  same  to  be  upon  the  lands  of 
another."  It  is  not  infrequently  said  tliat 
knowledge  acquired  by  an  agent  in  the  course 
of  the  agency  Is  knowledge  of  the  principal. 
A  more  accurate  way  of  stating  it  would  be 
that  the  knowledge  so  acquired  is  binding 
upon  the  principal  so  far  as  concerns  the 
ordinary  business  of  the  agency.  But  it  la 
not  actual  knowledge  of  the  principal,  and 
the  recovery  of  treble  damages  under  the 
act  of  1876  Is  conditioned  on  actual  knowl- 
edge. This  was  our  conclusion  in  Rhoeds  v. 
Quemahoning  Coal  Co.,  238  Pa.  283,  86  Atl. 
273,  and  it  is  sound  In  principle.  Hence  we 
adhere  to  it 

We  are  aware  it  has  been  held  In  other 
states  that  one  who  takes  wrongful  pos-ses- 
sion  of  and  converts  to  his  own  use  another's 
property  will  be  required  to  account  to  the 
real  owner  for  any  profit  made  thereout, 
whether  the  taking  was  Innocent  or  tortious, 
and  this  upon  the  principle  that  a  wrongdoer 
will  not  be  permitted  to  make  a  profit  out 
of  his  wrong.  Whether  that  principle  Is  ap- 
plicable in  this  class  of  ca&es,  and,  if  it  Is,  in 
what  form  of  action  and  upon  what  pleadlugs 
It  may  be  applied,  we  prefer  to  leave  for  con- 
sideration until  such  time  as  those  questions 
are  squarely  raised  on  the  record.  In  the  In- 
stant case  they  are  not. 

By  their  point  embodied  In  the  fifth  assign- 
ment of  error  plaintiffs  asked  the  trial  judge 
to  charge  the  Jury  that  defendants  could  not 
legally  make  a  profit  or  benefit  out  of  their 
wrongful  taking  of  plaintiffs'  coal,  but  must 
pay  all  such  profits  to  plaintiffs.  As  there 
was  no  evidence  of  such  profits,  of  course  the 
affirmance  of  that  point  would  not  have  bene- 
fited plaintiffs.  It  was  in  fact  afflrmed  "as 
an  abstract  question  of  law,  having  no  bear- 
ing on  the  question  of  damages  in  this  case." 

Nor  was  there  any  clear  offer  of  proof  to 
show  what  profits,  if  any,  defendants  made 
on  the  sale  of  the  coal,  nor  any  averment  in 
the  statement  of  claim  that  profits  were 
made.  In  the  seventh  assignment  of  error 
there  Is  set  forth  an  offer  to  show  certain 
facts  "for  the  purpose  of  fixing  the  value  ol 
the  coal  in  place."  Enumerated  among  those 
facts  was  one  that  the  mines  were  operated 
at  a  profit.  But  that  was  far  from  an  offer 
to  prove  the  profits  made  by  defendants  as  a 
basis  of  recovery.  When  read  in  its  entirety, 
the  offer  was  to  prove  that  the  value  of  the 
coal  in  place  was  really  its  value  at  the 
tipple,  less  the  cost  of  mining  and  bringing 
it  there. 

The   eleventh   assignment   quotes  another 
offer  of  evidence  made  at  the  trial  as  fol- 
'  lows; 
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"The  coart  bavlng  overruled  onr  offer  to 
prove  the  yalae  of  the  coal  on  board  cars,  we 
now  propose  to  prove  by  the  witness  on  the 
stand  the  selling  price  of  the  coal  wrongfully 
removed  from  the  Fox  heirs'  tract  of  laud; 
also  propose  to  prove  by  the  witness,  in  addi- 
tion to  the  selling  price  of  our  coal,  the  cost  of 
mining  and  placing  the  same  on  cars,  for  the 
farther  purpose  of  establishing  the  measure  of 
damages  sustained  by  the  plaintiffs,  and  also 
of  showing  the  advance  over  the  cost  of  min- 
ing and  putting  the  coal  on  board  cars  to  be 
the  difference  between  the  value  on  board  cars 
and  the  cost  of  mining.  This  is  to  be  taken  as 
the  Imsis  of  the  damages  suffered  by  the  plain- 
tiffs, for  the  reason  that  these  defendants,  after 
the  separation  of  the  coal  by  mining  it,  created 
a  personal  property  which  belonged  to  the 
plaintiffs,  and  when  they  sold  and  converted 
the  same  to  their  own  nae  they  are  bound  of 
account  to  the  plaintiffs  for  the  net  amount  that 
they  received  for  any  sale  of  plaintiffs'  coal." 

This  also  Is  not  an  offer  to  prove  the  prof- 
Its  wblcb  defendants  made,  but  only  the  sell- 
ing price  and  the  cost  of  mining  the  coal  and 
putting  It  on  hoard  cars.  It  was  only  an- 
other attempt  to  avoid  onr  decision  In  Trus- 
tees of  the  Proprietors  of  Kingston  v.  Le- 
high Valley  Coal  Co.,  supra,  where  we 
showed  that  other  items  than  those  stated 
enter  Into  the  consideration  of  the  expense  of 
the  coal  to  defendants.  No  other  assign- 
ment even  suggests  the  question  now  under 
consideration. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


WIIXIAMS  et  al.  v.  NOTOPOIX)S. 
(Supreme  Court  of  Pennsylvania.    Jan.  4,  1919.) 

1.  Appbai.    and    ErbOb   4s>1178(1)— Venibe 
Facias  I>e  Novo. 

The  award  on  appeal  of  a  venire  facias  de 
novo  means  that  the  case  should  be  disi)osed  of 
in  the  regular  and  orderly  way  when  reached 
on  the  trial  list 

2.  Appbai.    and    K&bos   «=>1203(6)— Venibe 
Facias  De  Novo— Disuissai.  of  Case. 

Where  judgment  for  plaintiff  on  a  trial  to 
determine  yalidity  of  a  judgment  entered  on  a 
lease  was  reversed  by  Supreme  Court  with  a 
venire  facias  de  novo  because  plaintiff  was  not 
entitled  to  a  judgment  and  a  writ  of  habere 
facias  possessionem  for  broken  condition  of 
lease,  the  court  below,  on  remand,  could  not 
strike  case  from  trial  list  on  motion  and  dis- 
miss proceeding. 


Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Suit  by  Homer  D.  Williams  and  another, 
for  use  of  George  Panagotacos,  against  A. 
Notopolos.  From  an  order  striking  the  case 
from  the  trial  list  and  dismissing  the  pro- 
ceeding, plaintiffs  appeal.  Iteversed,  with  a 
procedendo. 

See,  also.  27  Pa.  554,  93  AU.  610;  259  Pa. 
469,  103  Atl.  290. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZER,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

PbiUp  N.  Shettig,  of  Ebensburg,  and  L. 
Verde  Rbue  and  Donald  E.  Dufton,  both  of 
Johnstown,  for  appellants. 

J.  Earl  Ogle,  Jr.,  of  Johnstown,  and  Jobn 
M.  Freeman  and  Watson  &  Freeman,  aU  of 
Pittsburgh,  for  appellee. 

BROWN,  O.  J.  [1,2]  It  is  not  necessary 
to  repeat  here  the  details  of  this  litigation 
which  appear  In  Williams  et  al.  for  Use  of 
Panagotacos  v.  Notopolos,  247  Pa.  554,  93 
AU.  610  and  Williams  v.  Notopolos,  259  Pa. 
469,  103  Atl.  290.  It  is  sufficient  for  an  intel- 
ligent consideration  of  the  question  raised  on 
this  appeal  to  say  that,  by  our  decree  In  the 
first  case,  a  Judgment  in  the  court  below  was 
opened  which  had  been  entered  in  an  ami- 
cable action  of  ejectment  on  a  warrant  of 
attorney  in  a  lease  for  alleged  breach  of  its 
terms.  On  the  trial  of  the  Issue  on  the  open- 
(>d  Judgement  a  verdict  was  directed  for  the 
plaintiff.  This  was  reversed  on  appeal  by 
the  defendant,  for  the  reason  that  the  plain- 
tiff was  not  entitled  to  Judgment  and  a  writ 
of  habere  facias  possessionem  for  a  broken 
condition  of  the  lease.  Vide  opinion  of  Mr. 
Justice  Potter,  259  Pa.  469,  103  Atl.  290.  In 
reversing  the  judgment  a  venire  facias  de 
novo  was  awarded.  This  meant  that'  the 
case  should  be  disposed  of  in  the  regular  and 
orderly  way  by  the  court  below  when  reach- 
ed on  the  trial  list;  but,  instead  of  such 
disposition  of  it,  on  motion  of  defendant,  it 
was  stricken  from  the  list  and  the  proceed- 
ing dismissed  at  the  costs  of  the  plaintiff. 
While  the  learned  court  below  understood 
clearly  that  we  had  held  the  plaintiff  was 
not  entitled  to  Judgment  in  the  amicable 
ejectment,  there  was  neither  precedent  nor 
authority  for  Its  irregular  disposition  of  the 
case,  and  the  order  apiiealed  from  is  revers- 
ed with  a  procedendo. 
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COMMONWEALTH,  to  Use  of  SOMERSET 
TRUST  CO.  V.  BBACHLY  et  al. 

(Supreme  Court  of  Pennsylvania.     Jan.  4, 
1»19.) 

1.  EZECUTOBS  AND  Adhinistbatobs  $=9223— 
Claims  Aqainst  Decedent's  Estate— Lim- 
itations. 

Acts  of  February  24,  1834  (P.  L.  70),  June 
8,  1893  (P.  L.  892),  and  June  14,  1901  (P.  L. 
662),  continuing  liens  against  real  estate  <^  a 
decedent  for  two  years,  repealed  Act  April  4, 
1797  (3  Smith's  Laws,  p.  297)  I  4,  fixing  lim- 
itation of  seven  years,  with  proviso  extending 
time  untU  persons  non  compos  mentis  are  re- 
stored to  sound  mind. 

2.  EZEODTOBS  AND  Adicinistratobs  4s>231— 
Claims  Against  Decedent's  Ebiatb  — 
Failube  to  Pbesent. 

Where  a  surety  of  a  committee  of  a  lunatic 
dies,  and  thereafter  the  committee  absconds  with 
money  of  lunatic,  the  realty  of  deceased  surety 
is  discharged  from  lien  of  judgment  on  indebt- 
edness of  committee  if  statement  is  not  filed  in 
office  of  prothonotary  within  two  years  after 
surety's  death  in  view  of  acts  of  February  24. 
1834  (P.  L.  70),  June  8,  1893  (P.  L.  392),  and 
June  14,  1901  (P.  L.  662). 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Proceedings  by  the  Commonwealth,  to  Use 
of  Somerset  Trust  Company,  committee  of 
Madison  U.  Walker,  a  lunatic,  against  E.  M. 
Beacbly,  administrator  of  Urias  M.  Beachly, 
deceased,  and  E.  M.  Beachly  and  others,  as 
heirs  and  legal  representatives  of  decedent, 
to  charge  a  Judgment  secured  against  the  ad- 
ministrator of  decedent  on  decedent's  real  es- 
tate by  scire  facias  against  all  his  heirs. 
From  judgment  discharging  a  rule  for  Judg- 
ment for  want  of  a  sufScient  allidavit  of  de- 
fense, and  entering  Judgment  for  defendant 
on  a  case  stated,  the  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

C.  W.  Walker  and  F.  J.  Kooser,  both  of 
Somerset,  for  appellant. 

John  E.  Evans,  of  Ebensburg,  W.  C.  Trux- 
all,  of  Somerset,  and  Charles  S.  Evans,  of 
Ebensburg,  for  appellees. 

BROWN,  0.  J.  Judgment  in  this  case  was 
entered  In  the  court  below  on  a  case  stated. 
On  February  22, 1897,  Harvey  M.  Berkley  was 
appointed  committee  of  Madison  U.  Walker, 
an  adjudged  lunatic,  and  on  his  bond,  ap- 
proved by  the  court,  in  the  sum  of  $11,000, 
U.  M.  Beachly  was  a  surety.  He  died  April 
26,  1899,  and  by  his  will  his  wife  became 
his  sole  legatee  and  devisee.  She  died  April 
23,  1906,  Intestate,  without  having  taken  any 
steps  to  settle  his  estate.     On  September  27, 


1916,  letters  d.  b.  n.  c.  t  a.  on  ber  bnsband's 
estate  were  issued  to  E.  M.  Beachly.  Harvey 
M.  Berkley,  Walker's  committee,  absconded 
as  an  embezzler  on  or  abont  October  23, 
1913,  accountable  for  about  $8,500  of  his 
ward's  money.  On  October  6,  1913,  the  Som- 
erset Trust  Company  was  appointed  commit- 
tee to  succeed  him.  In  an  action  brought  by 
It  In  1915  against  E.  M.  Beacbly,  administra- 
tor of  U.  M.  Beadily,  the  deceased  surety  on 
Berkley's  bond  as  committee,  judgment  was 
entered  for  the  plaintiff  for  $8,500,  witli  in- 
terest from  January  1,  1914.  'There  was  no 
personal  estate  of  the  surety  out  of  which 
the  Judgment  could  have  been  paid,  and  in 
1916  this  scire  facias  was  issued  against  the 
administrator  of  U.  M.  Beachly,  deceased, 
with  notice  to  his  heirs,  who  are  also  the 
heirs  of  his  deceased  wife,  to  show  cause 
why  the  Judgment  obtained  against  the  said 
administrator  should  not  be  a  lien  open  the 
lands  of  their  deceased  father.  At  the  time 
the  sd.  fa.  was  issued  Madison  U.  Walker 
was  still  a  lunatic,  and  the  contention  of 
the  plaintiff  was  that,  under  section  4  of  Act 
April  4, 1797  (3  Smith's  Laws,  p.  296),  he  was 
entitled  to  Judgment.  That  section,  with  its 
proviso,  is  as  follows : 

"Whereas  inconveniences  may  arise  from  the 
debts  of  deceased  persons  remaining  a  lien  on 
their  lands  and  tenements  an  indefinite  pcrioJ 
of  time  after  their  decease,  whereby  bona  fide 
purchasers  may  be  injured,  and  title  become  in- 
secure; therefore,  be  it  further  enacted  by  the 
authority  aforesaid,  that  no  such  debts,  except 
they  be  secured  by  mortgage,  judgment,  recog- 
nizance, or  other  record,  shall  remain  a  lien  on 
said  lands  and  tenements  longer  than  seven 
years  after  the  decease  of  such  debtor,  unless  an 
action  for  the  recovery  thereof  be  commenced 
and  duly  prosecuted  against  bia  or  ber  hars, 
executors  or  administrators,  within  the  said 
period  of  seven  years,  or  a  copy  or  particular 
written  statement  of  any  bond,  covenant,  debt, 
or  demand,  where  the  same  is  not  payable  with- 
in the  said  period  of  seven  years,  shall  be  filed 
within  the  said  period  in  the  office  of  the  pro- 
thonotary of  the  county  where  the  lands  lie: 
Provided  always,  that  a  debt  due  and  owing  to 
a  person,  who  at  the  time  of  the  decease  of  soch 
debtor  is  a  feme  covert,  in  his  or  her  minority, 
non  compos  mentis,  in  prison,  or  out  of  the 
limits  of  the  United  States,  shall  r^ain  a  lien 
on  the  said  lands  and  tenements  (notwithstand- 
ing the  said  term  be  expired)  until  four  years 
after  discoverture,  or  such  person  shall  have 
arrived  at  the  age  of  twenty-one  years,  be  of 
sound  mind,  enlarged  out  of  prison,  or  return 
into  some  one  of  the  United  States  of  America." 

The  learned  president  Judge  of  the  court 
below,  being  of  opinion  that,  under  oar  cas- 
es, the  plaintiff  was  not  entitled  to  a  lien 
upon  the  lands  of  the  deceased  surety,  en- 
tered judgment  for  the  defendants,  and  from 
it  there  is  this  appeal. 

[1]  If  the  proviso  in  the  fourth  section  of 
the  act  of  1797  is  still  in  force,  the  plaintiff 
below  was  entitled   to  Jndgment,  and   the 
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right  to  it  Is  the  question  before  us.  The 
manifest  purpose  of  that  act  was  to  quiet 
the  title  of  an  heir  or  devisee  and  his  grautee 
to  land  acquired  by  descent  or  will.  By  It 
the  unrecorded  debt  of  a  decedent  ceased  to 
be  a  Hen  upon  his  real  estate  after  the  ex- 
piration of  seven  years  from  bis  death,  un- 
less it  was  continued  In  accordance  with  the 
provisions  of  the  act  By  the  act  of  1834 
(P.  L.  70) — Shaving  the  same  object  In  view — 
the  period  of  the  duration  of  the  Hen  of  an 
unrecorded  debt  of  decedent  was  reduced  to 
five  years,  and  by  section  70  of  that  act  all 
prior  acts  "altered  or  supplied"  by  it  were 
expressly  repealed.  The  act  of  1797  having 
been  "altered"  by  reducing  the  limitation  of 
the  lien  of  an  unrecorded  debt  of  a  decedent 
to  five  years,  this  court,  in  referring  to  it 
two  years  after  the  passage  of  the  act  of 
1834,  said :  "The  clause  In  favor  of  married 
women,  infants,  etc.,  is  now  repealed." 
Klinker's  Appeal,  1  Whart  57.  In  Oliver's 
Appeal,  101  Pa  299,  the  orphans'  court  of 
Allegheny  county  was  aslced — five  years  and 
ten  months  after  the  death  of  a  guardian — 
for  an  order  to  sell  his  real  estate  for  the 
payment  of  what  was  due  to  two  wards,  one 
of  whom,  at  the  time  of  the  application  for 
the  order  of  sale,  was  still  a  minor  and  the 
other  in  his  twenty-second  year.  The  lower 
court  made  the  order  prayed  for,  and,  In  re- 
versing Mr.  Chief  Justice  Sharswood,  In  com- 
menting upon  the  act  of  1834,  said: 

"The  great  object  of  this  act  was  to  quiet  the 
title  <rf  heirs  and  devisees  and  purchasers  from 
them  to  the  lands  derived  from  decedents.  It 
was  only  necessary  for  a  purchaser  or  mort- 
gagee to  resort  to  a  single  office,  the  prothon- 
otary  of  the  county,  to  ascertain  whether  any 
action  had  been  brought  or  copy  or  statement 
of  any  demand  filed  within  the  period  of  five 
years  from  the  decedent's  death.  If  there  was 
no  mortgage  or  judgment  at  the  time  of  his 
death,  and  the  office  of  the  prothonotary  was 
dear  of  any  action  or  statement  of  demand, 
he  might  rest  perfectly  secure  that  his  title  was 
unincumbered  by  any  debts  or  demands  against 
the  real  estate  of  the  decedent,  whatever  the 
nature  of  the  demand  might  be.  It  was  decided 
in  Kerper  v.  Hoch,  1  Watts,  9,  under  a  similar 
provision  in  the  act  of  1797,  that  it  applied 
for  the  protection  not  only  of  bona  fide  pur- 
chasers, but  heirs  and  devisees,  and  those  claim- 
ing under  them.  No  distinction  is  made  in  the 
character  of  the  debt  or  demand.  By  the  death 
of  the  guardian  the  guardianship  ended,  and  the 
balance  in  his  bands  was  without  any  doubt  a 
debt  of  his  estate,  whidi,  when  ascertained  by 
a  decree  of  the  orphans'  court,  could  he  collect- 
ed from  his  real  estate  by  prooeedings  within 
five  years,  and  from  his  personal  estate  at  any 
period  short  of  that  which  would  raise  the  pre- 
sumption of  payment.  It  was  said  by  this 
court  in  Bindley's  Appeal,  69  Pa.  299,  on  the 
act  of  1834,  that  no  admission,  however  solemn, 
will  dispense  with  an  action.  'The  leaning  of 
this  court,  through  the  whole  current  of  the 
numerous  deciwons  upon  this  subject,  has  evi- 
dently been  to  favor  the  heir  and  to  require  of 


I  the  creditor  the  vigilant  prosecution  of  his  de- 
mand in  the  mode  pointed  out.'  No  exception 
has  been  recognised  to  the  operation  of  the  act 
of  1834  other  than  those  expressly  named  in 
it.  The  exceptions  expressed  necessarily  exclude 
all  others." 

[2]  The  only  exceptions  in  the  act  of  1834 
to  the  requirement  as  to  what  must  be  done 
to  continue  the  lien  of  the  unrecorded  debts  of 
a  decedent  were  debts  "secured  by  laortgage 
or  Judgment,"  and  if  the  debt  of  a  guardian 
to  his  ward,  not  so  secured,  did  not  continue 
to  be  a  lien  beyond  five  years  after  the  death 
of  the  guardian,  bow  could  it  have  contin- 
ued a  lien  for  that  length  of  time  against 
the  real  estate  of  a  deceased  surety  on  the 
guardian's  bond?  This  is  substantially  the 
situation  here  presented,  and  with  the  subse- 
quent acts  of  June  8,  1883  (P.  L.  392),  and 
June  14,  1901  (P.  L.  562),  merely  substitut- 
ing the  period  of  two  years  for  that  of  five, 
the  correct  conclusion  of  the  learned  court 
below  was  that  Oliver's  Appeal  was  conclu- 
sive of  the  right  of  the  defendants  to  Judg- 
ment. 

It  is  therefore  affirmed 


COMMONWEALTH  v.  DIVOMTE. 
(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

1.  HomCIOK     ^=»22(1>— "MXTBDKB     Itf      FiSST 

Dbokek." 
The  willful,  deliberate,  and  premeditated 
Icilling  by  one  conscious  of  what  he  was  doing, 
and  possessed  of  such  a  state  of  mind  as  to 
clearly  understand  and  prepare  for  commis- 
sion of  the  act  with  intent  to  take  life  and  with 
malice  aforethought,  is  murder  in  the  first  de- 
gree. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  First  Degree.] 

2.  Homicide   $=»23(1)— "Mubdeb   in  Second 
Degbee." 

One  who  takes  life  while  intending  to  inflict 
bodily  barm,  but  not  intending  to  take  life,  but 
who  acts  willfully,  deliberately,  premeditatedl.v, 
and  consciously  with  malice  aforethought,  is 
guilty  of  murder  in  the  second  degree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  Second  Degree.] 

3.  Homicide  €=»9— "Mcbdeb  iw  First  De- 
gbee" —  "MiTBDEB  IN  Second  Degree"— 

DiSTrNCTION— I MTENT. 

The  only  distinction  between  the  grades  of 
murder  in  the  first  degree  and  murder  in  the 
second  degree  is  that  in  the  former  an  intention 
to  take  life  is  an  essential  element. 

4.  Homicide    4=3340(1)— Rbview—Degbebs— 

iNSTBtrCTIOR. 

In  trial  for  murder,  a  charge,  after  correct- 
ly defining  murder  in  the  first  and  second  de- 
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grees,  that  If  commonwealth  fafled  to  show 
that  killing  was  done  with  premeditation  or 
malice  aforethought  it  would  be  murder  in  the 
second  degree,  in  view  of  a  conviction  of  mur- 
der in  the  first  degree,  was  reversible  error. 

5.  Homicide  <8=>340(1)  —  Instbuction  —  Re- 
versible Bbbob. 

A  judgment  and  conviction  for  a  homicide 
will  not  be  reversed  on  appeal  to  Supreme  Court 
on  ground  of  error  In  the  charge  as  to  degrees 
of  murder,  unless  it  appears  reasonably  dear 
that  it  was  prejudicial  to  defendant,  and  con- 
tributed to  verdict. 

6.  Criminal  Law  *=3823(1)— Ebboneous  In- 
otruction-^Cdrk  by  CONSXrtSTING  OB  CON- 
TBADICTOBT   IKSTBUCTION. 

An  erroneous  instruction  palpably  misstat- 
ing the  law  is  not  cured  by  a  conflicting  or  con- 
tradictory instruction  correctly  stating  the  law 
on  point  involved,  unless  erroneous  instruction 
is  expressly  withdrawn,  as  the  jury,  being  bound 
to  assume  that  all  instructions  are  correct,  may 
as  readily  follow  the  incorrect  as  the  correct. 

7.  Homicide  «=»308(2)— Mdbdeb  in  Second 
Degree— Instbuction. 

In  prosecution  for  murder,  defendant  was 
entitled  to  a  clear,  unequivocal,  and  unambigu- 
ous instruction  that  if  he  struck  fatal  blow 
with  no  other  intent  than  to  inflict  bodily  in- 
jury upon  deceased,  his  offense  would  rise  no 
higher  than  murder  in  the  second  degree. 

Appeal  from  Court  of  Oyer  and  Terminer, 
Cambria  County. 

CamoUte  Dlvomte  was  convicted  of  mvT- 
der  In  the  first  degree,  and  from  a  judgment 
on  the  verdict  he  appeals.  Reversed,  with 
a  venire  de  novo. 

Argued  before  BROWK,  O.  J.,  and  STEW- 
ART, FRAZBR,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

C.  Randolph  Myers  and  L.  S.  Jones,  both  of 
Ebensburg,  for  appellant. 

D.  P.  AVelmer,  of  Johnstown,  for  the  Com- 
monwealth. 

STEWART,  J.  [1,  2]  The  appellant  Is  un- 
der conviction  In  the  oyer  and  terminer  court 
of  Cambria  county  of  the  crime  of  murder  Of 
the  first  degree  committed  upon  one  John 
Cononie.  The  one  and  only  answer  made 
to  the  indictment  charging  him  with  the 
crime  was  that  the  killing  was  committed  In 
self-defense.  It  Is  in  the  light  of  this  fact 
we  are  to  say  whether  error  was  committed 
on  the  trial  of  the  case  In  the  Instruction 
given  the  jury  by  the  trial  judge  as  to  the 
law  governing;  and.  If  error  be  found, 
whether  It  was  so  prejudicial  to  the  appel- 
lant as  to  call  for  a  reversal  of  the  judgment. 
The  complaint  Is  to  be  found  In  the  fourth 
assignment  of  error,  the  only  assignment 
which  calls  for  consideration  here;  the  oth- 
er assignment  being  wholly  without  merit 
may   be  dismissed  without  discussion.     Im- 


mediately preceding  the  portion  of  the  charge 
assigned  for  error,  the  following  Instruc- 
tion was  given  the  jury,  and  it  Is  to  be  com- 
mended as  an  Impartial  and  correct  ex- 
position of  the  law: 

"If  you  find  beyond  a  reasonable  doubt  that 
the  defendant  killed  the  deceased,  willfully,  de- 
liberately, and  premeditatdly,  and  was  fully 
conscious  of  what  he  was  doing,  while  possessod 
of  such  a°  state  of  mind  as  to  clearly  understand 
and  prepare  for  the  commission  of  the  act,  with 
intent  to  take  life,  and  with  malice  afore- 
thought, you  can  convict  him  of  mnrder  in  the 
first  degree.  If  there  was  no  intention  to  take 
life,  and  the  only  purpose  was  to  inflict  bodily 
harm,  the  other  elements  being  present,  such 
as  malice  afoi-ethought,  the  offouse  would 
be  murder  of  the  second  degree.  If  there  was 
no  malice,  it  would  be  neither  of  the  first  nor 
murder  of  the  second  degree;  it  would  be  man- 
slaughter." 

[3,4]  Immediately  following  this  instruc- 
tion came  this: 

"If  the  commonwealth  has  failed  In  this  case 
to  show  that  this  killing,  which  is  not  denied 
here,  was  done  with  premeditation,  then  the 
verdict  of  the  jury  would  drop  to  the  next  de- 
gree ;  and  if  premeditation  or  malice  afore- 
thought is  lacking,  then  it  would  be  murder  of 
the  second  degree,  and  not  murder  of  the  first 
degree." 

In  the  earlier  Instruction,  preceding  by 
only  a  sentence  or  two,  the  trial  judge  had 
given  the  jury  to  understand  very  properly 
that  the  one  and  only  distinction  between  the 
grades  of  murder  of  first  and  second  degree 
is  that  in  the  former  an  Intention  to  take 
life  is  an  essential  element,  and  when  this 
element  Is  lacking  In  the  case  of  the  com- 
monwealth, though  all  the  other  elements 
of  murder  of  the  first  degree  be  established 
beyond  reasonable  doubt,  the  defendant's 
guilt  would  be  murder  in  the  second  degree. 
In  the  later  instruction  they  were  told,  if 
premeditation  or  malice  aforethought  were 
lacking,  the  offense  would  be  murder  of  the 
second,  and  not  of  the  first,  degree.  Certain- 
ly, with  these  elements  lacking,  the  offense 
would  not  be  murder  of  the  first  degree,  and 
no  more  could  it  be  murder  of  the  second 
degree,  since  the  latter  includes  every  ele- 
ment that  must  enter  in  the  murder  of  the 
first  degree  except  the  intention  to  kill.  We 
need  not  dwell  longer  on  this  feature  of  the 
case;  the  error  in  the  instruction  Is  too  ap- 
parent to  require  comment 

[S]  We  turn  at  once  to  another  feature; 
conceding  the  error,  did  it  contribute  to  the 
result?  Except  as  it  did,  appellant  is  with- 
out standing  to  complain  In  an  appellate 
court  This  Is  the  doctrine  of  all  our  cases : 
that  it  may  be  less  rigorously  applied  in  some 
other  jurisdiction  Is  nothing  to  the  point 
The  policy  of  our  courts  Is  in  that  regard  too 
well  established  to  be  open  to  question.    Our 
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attention  has  not  beea  called  to  a  single  case, 
and  our  examination  of  tbe  teports  has  dis- 
closed none,  where  a  Judgment  and  convic- 
tion  for  a  homicide  has  been  reversed  In  this 
court  on  the  ground  of  error  in  the  charge, 
except  where  it  appeared  reasonably  clear 
that  tbe  error  committed  had  been  prejudicial 
to  the  person  charged;  in  other  words,  that 
it  had  contributed  to  the  result  reached  by 
the  Jury.  Now,  how  stood  this  ca'se,  keeping 
in  mind  the  issue  being  tried?  The  plea  was 
self-defense,  and  with  respect  to  the  law  gov- 
erning such  defense  the  instructions  given 
the  Jury  are  not  complained  of;  these  were 
full,  ample,  and  correct.  Suppose  the  Jury 
were  to  conclude  from  the  evidence  that  the 
plea  was  not  sustained  and  they  were  to  re- 
ject it,  as  they  did ;  what  remained  for  their 
consideration?  A  felonious  killing,  done  with 
or  without  an  Intent  to  take  life,  as  the  case 
might  be  upon  the  evldenca  The  Intention 
to  lUlI,  once  established,  beyond  reasonable 
doubt,  the  crime  would  be  murder  in  the  first 
degree;  lacking  the  Intent  to  kill,  the  other 
elements  being  present,  it  would  be  either 
murder  in  the  second  degree  or  manslaugh- 
ter. Under  the  instructions  complained  of 
the  Jury  was  virtually  denied  the  right, 
which  it  undoubtedly  had  In  law,  to  find  a 
verdict  of  murder  of  th£  second  degree ;  that 
is  to  say,  that  the  blow  delivered  by  the 
defendant  on  the  person  of  the  deceased, 
though  fatal  in  its  results,  was  not  given 
with  Intention  to  do  more  than  inflict  bodily 
harm.  In  tbe  earlier  part  of  the  charge 
above  quoted,  the  trial  Judge  correctly  in- 
structed that,  "if  there  was  no  intent  to  talce 
life,  and  the  only  purpose  was  to  inflict  bodi- 
ly barm,  the  other  elements  being  present, 
such  as  malice  aforethought,  the  offense 
would  be  murder  of  the  second  degree" ;  but, 
when  In  summing  up,  as  though  with  explan- 
atory purpose,  he  destroyed  all  the  effect  of 
the  earlier  instruction  by  directing  that  if 
premeditation  or  malice  aforethought  be 
lacking,  then  it  would  be  murder  in  the  sec- 
ond degree,  and  not  murder  of  the  first  de- 
gree, overlooking  the  vital  fact  that  the  only 
distinction  between  murder  of  the  first  de- 
gree and  of  the  second  is  that  in  tbe  higher 
grade  the  Intent  to  take  life  is  an  essential 
element,  while  In  the  latter  It  is  not  Tbe 
effect  of  this  instruetlou.  If  observed  by  the 
Jury,  would  be  to  deny  to  the  defendant  the 
right  to  have  thfe  Jury  pass  upoti  the  one  dis- 
tinguishing question  of  Intent,  ux>ou  the  de- 


[  termination  of  which  depended  whether  his 
life  should  be  forfeited.  While  we  cannot 
say  that  It  was  because  of  the  erroneous 
Instruction  that  the  Jury  found  a  verdict  of 
first  degree  murder,  we  do  know  that  if  they 
observed  the  erroneous  instruction  as  to  the 
elements  which  entered  into  the  second  de- 
gree murder,  they  could  not  have  given  con- 
sideration to  this  one  distinguishing  ele- 
ment, which,  from  a  rfevlewal  of  the  case, 
would  seem  to  have  been  the  defendant's  sole 
reliance. 

[8]  Where  an  erroneous  Instruction  con- 
sists of  a  palpable  misstatement  of  the  law. 
It  is  not  cured  by  a  conflicting  or  contradic- 
tory one  which  correctly  states  the  law  on 
the  point  involved,  unless  the  erroneous  in- 
struction is  expressly  withdrawn,  for  the 
jury,  assuming  as  is  their  duty,  that  the 
instructions  are  all  correct,  may  as  readily 
follow  the  Incorrect  as  the  correct.  Common- 
wealth T.  Gerade,  145  Pa.  289,  22  Atl.  464, 
27  Am.  St  Rep.  689.  To  like  effect  is  Com- 
monwealth V.  Molten,  230  Pa.  389,  79  Atl.  638. 
where  In  an  opinion  by  the  present  Chief 
Justice,  this  language  is  used: 

"But  it  is  contended  by  tbe  commonwealth 
that.  Inasmuch  as  the  trial  judge,  in  a  portion 
of  his  charge  immediately  preceding  the  language 
complained  of  by  the  assignment  of  error,  and  in 
his  answers  to  the  second  and  third  points  sub- 
mitted by  the  prisoner,  correctly  stated  the 
law  as  to  tbe  degree  of  proof  required  to  es- 
tablish insanity  as  a  defense,  the  jury  must  have 
fully  understood  the  measure  required,  and  the 
judgment  should  not,  therefore,  be  reversed. 
To  this  we  cannot  assent.  The  language  com- 
plained of  was  manifestly  erroneous,  and  the 
words  were  spoken  for  the  guidance  of  the  jury 
upon  whom  the  law  had  imposed  tbe  grave  re- 
sponsibility of  determining  whether  one  of  their 
fellow  men  should  live  or  die.  Who  can  tell 
which  instruction  they  followed?  •  •  *  It  Is 
enough  to  know  in  such  a  case  that  an  errone- 
ous instruction  was  of  a  character  likely  to  mis- 
lead the  jury  on  a  point  vital  to  the  defend- 
ant" 

[7]  This  appellant  was  entitled  to  a  clear 
unequivocal  and  unambiguous  instruction, 
that  if  he  struck  the  fatal  blow  with  no  oth- 
er Intent  than  to  inflict  bodily  injury  upon 
the  man  slain  his  offense  would  rise  no  high- 
er than  murder  of  the  second  degree.  This 
the  jury  did  not  receive,  and  for  this  reason 
the  assignment  of  error  is  sustained,  and  the 
Judgment  Is  reversed  with  a  venire  de  novo. 
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GINTEJR  et  aL  v.  PENNSYLVANIA  R.  CO. 
McCLURB  et  al.  t.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

1.  Railboadb  «=>454(3)— Fires  —  Effkct  of 
Vex  or  Spabk  Abrebtebs. 

Where  a  railroad  takes  the  necessary  pre- 
cautions and  employte  proper  mechanism  to 
prevent  the  escape  of  sparks  from  its  engines, 
there  can  be  no  recovery  of  damages  for  injury 
resulting  simply  from  the  throwing  of  sparks, 
provided  the  mechanism  is  in  proper  condition. 

2.  RAiutOADs     (8=3457— FiBKS—RBrnsAi.     or 
Train  Cbkw  to  Extinguish— Liabilitt. 

Where  fire  started  on  land  contiguous  to 
railroad's  coal  branch,  but  not  on  its  right  of 
way,  and  not  from  any  negligent  operation  of 
its  trains,  and  extended  to  land  beyond  and  set 
fire  to  timber,  railroad  was  not  bound  to  aid  in 
extinguishing  fire,  and  was  not  liable  for  negli- 
gence of  crew  in  refusing  to  aid,  becavse  extin- 
guishment of  fires  is  not  within  scope  of  em- 
ployment of  train  crew. 

3.  Master  and  Servant  <S=»302(1)— Scope  or 
Employment— LiABtLiTT. 

An  employer  is  not  liable  for  any  act  or 
omission  of  an  employ^  that  is  not  within  the 
scope  of  his  employment 

Appeal  from  Court  of  Common  Pleas,  Jef- 
ferson County. 

Trespass  by  H.  E.  Glnter  and  others 
against  the  Pennsylvania  Railroad  Company, 
and  by  A.  F.  McClure  and  another  against  the 
same  defendant,  for  destruction  of  timber 
by  fire.  Verdicts  for  plaintiffs  In  each  case, 
and  from  Judgments  for  defendant  n.  o.  v., 
plaintiffs  In  each  case  appeal.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

A.  M.  Liveright,  of  Clearfield,  and  W.  T. 
Darr  and  Miller  &  Ilartswlck,  both  of  Brook- 
ville,  for  appellants. 

Don  C.  Corbett,  of  Clarion,  and  Raymond 
E.  Brown,  of  Brookvllle,  for  appellee. 

FOX,  J.  The  plaintiffs  in  these  cases  were 
the  owners  of  timberland  in  Gasklll  township, 
Jefferson  county.  Their  land  was  not  imme- 
diately adjacent  to  the  right  of  way  of  the 
defendant  company,  but  there  were  lands  of 
other  owners  Intervening;  the  land  nearest 
the  railroad  being  that  of  the  Madeira  Hill 
Coal  Company  at  Clover  Run.  The  Madeira 
Company  operated  a  mine  on  its  property, 
which  was  In  Clearfield  county  a  short  dis- 
tance east  of  the  Jefferson  county  line.  The 
Madeira  Company  had  cut  the  timber  on  its 
land,  and  there  were  at  various  points  near 
the  right  of  way  of  the  defendant  company 
an  accumulation  of  tops,  limbs,  and  other 
debris  left  upon  the  ground.  It  was  in  this 
combustible  matter  on  the  land  of  the  Ma- 


deira Hill  Coal  Company  that  the  fire  which 
occasioned   the  injury  in   this  case  started. 

The  Hillman  branch  of  the  Bellwood  di- 
vision of  the  Pennsylvania  Railroad  was 
built  to  reach  the  operation  of  the  Madeira 
Hill  Coal  Company.  On  the  day  of  the  fire 
a  train  consisting  of  two  engines,  six  empty 
cars,  and  a  passenger  coa<^  passed  over  this 
brand).  The  head  engine  went  Into  a  sid- 
ing before  reaching  the  tipple  of  the  coal 
company,  while  the  other  engine  pnshed  the 
six  empty  cars  out  on  the  tim>le.  Both  en- 
gines were  in  good  working  order  and  were 
equipped  with  spark  arresters.  Aboat  15 
or  20  minutes  after  the  engines  passed  'the 
tipple,  a  fire  was  observed  in  the  rubbish  on 
the  land  of  the  Madeira  Goal  Company  at  a 
distance  of  about  70  feet  from  the  right  of 
way  of  the  railroad  company. 

Four  employes  of  the  coal  company,  short- 
ly  after  the  fire  started,  went  to  the  point 
where  it  had  started  and  endeavored  to  ex- 
tinguish it,  but  without  success,  owing  to  the 
dryness  of  the  tops,  limbs,  and  other  lumber, 
and  the  fact  that  a  strong  wind  was  blowing 
at  the  time.  Hie  train  was  running  on  a 
schedule,  and  shortly  after  the  fire  broke  out 
(the  witnesses  differing  as  to  the  time  which 
elapsed)  the  train  left  In  order  to  make  a 
connection  with  the  main  line  of  the  Penn- 
sylvania Railroad.  The  crews  of  the  two 
engines  consisted  of  four  men  each,  and  aft- 
er the  fire  broke  out  the  attention  of  a  mem- 
ber of  the  crew,  not  identified  by  name,  was 
directed  to  the  fact  that  fire  had  started,  and 
he  was  requested  to  call  the  crew  and  ask 
them  to  assist  in  extinguishing  the  fire.  This 
he  declined  to  do,  on  the  ground  that  It  was 
outside  the  line  of  his  duty  and  that  be  was 
required  to  give  attention  to  the  operation 
of  the  train.  It  is  also  alleged  that  the 
other  members  of  the  crew  saw  the  fire  rag- 
ing, but  did  nothing  to  assist  in  extlngnish- 
ing  It.  After  the  train  crew  left  they  sent 
word  to  a  section  gang  of  the  fact  that  the 
fire  was  burning,  and  In  response  to  this  the 
section  gang  came  and  joined  the  others  In 
attempting  to  fight  the  fire.  This  attempt 
was  unsuccessful,  and  the  fire  quickly  spread 
to  adjoining  lands,  and  ultimately  reached 
the  land  of  the  plaintiffs  where  a  large 
amount  of  valuable  timber  was  destroyed. 
This  suit  was  brought  to  recover  damages 
for  this  Injury. 

[1]  The  case  was  submitted  to  the  jnry 
on  the  theory  that  the  defendant  company 
had  been  negligent  in  the  operation  of  its 
engine  and  trains  In  permitting  cinders  to 
escape  from  the  locomotive,  and  also  that  it 
was  negligent  in  failing  to  extinguish  the 
fire  after  It  had  started.  After  the  jury  bad 
retired  counsel  for  the  plaintiffs  requested 
the  court  to  recall  the  jury  and  Instruct 
them  that  the  claim  of  the  plaintiffs  was 
based    entirely   upon   the   ground  that  the 
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railroad  company  bad  been  guilty  of  neglect 
by  reason  of  tbe  failure  of  the  crew  to  put 
out  the  fire  or  to  make  any  effort  to  put  It 
out  after  it  bad  been  started.  The  learned 
Judge  of  tbe  court  below  refused  to  take  this 
course,  and  the  jury  returned  a  verdict  in 
favor  of  the  plaintiffs  in  the  one  case  for 
$4,128  and  in  the  other  for  |3,732.  This  ver- 
dict was  based  generally  on  the  ground  that 
tbe  railroad  company  was  guilty  of  negli- 
gence. There  was  no  proof  which  would  Jus- 
tify a  finding  of  negligence  on  the  part  of 
the  railroad  company  because  of  its  failure 
to  equip  the  engine  with  a  spark  arrester,  and 
tbe  sole  question  presented  for  our  determi- 
nation is:  Was  tbe  company  negligent  by 
reason  of  tbe  failure  of  the  train  crew  to 
abandon  the  train  for  the  time  being  and 
devote  Its  energies  to  the  extinguishment  of 
the  fire? 

Tbe  fire  did  not  start  on  tbe  right  of  way 
of  the  defendant  company.  The  accumula- 
tion of  dfibris  was  on  the  land  of  the  coal 
company,  and  hence  no  negligence  can  be  Im- 
puted to  the  defendant  company  in  this  re- 
gard. Hie  learned  counsel  for  the  appellant 
in  their  printed  argument  based  the  right  of 
the  plaintiffs  to  recover  upon  these  facts: 
That  tbe  men  employed  by  the  coal  comiwny 
told  one  of  the  train  crew  that  the  -fire  bad 
started  and  could  be  readily  extin^isbed; 
that  there  were  eight  men  in  tbe  employ  of 
tbe  company  in  these  two  crews;  that  six 
of  them  could  have  been  released  for  work 
about  tbe  fire;  that  after  completing  their 
railroad  worl;  tbe  crews  lay  for  a  Qme  in 
tbe  yard  while  the  fire  was  In  progress  and 
made  no  effort  to  extinguisb  it;  that  water 
was  available  both  in  the  tender  and  boiler 
of  the  engines  and  at  a  water  tank  about 
300  feet  away  near  tbe  railroad  track;  that 
the  coal  company  bad  a  company  store  with- 
in easy  walking  distance  where  they  had 
pails  and  budcets  for  sale ;  and  that  it  was 
tbe  duty  of  tbe  train  crew  to  go  to  this  store 
and  procure  buckets  and  go  to  tbe  engines 
or  the  tank  and  procure  the  water  necessary 
to  put  out  the  fire.  Was  any  such  duty  Im- 
posed upon  the  railroad  company?  Can  it  be 
hold  as  a  matter  of  law  that  it  is  tbe  duty 
of  the  train  crew  in  the  employ  of  a  rail- 
road company  to  stop  the  work  In  which  they 
are  ordinarily  engaged  at  any  point  along  the 
line  of  the  railway  where  they  observe  a 
fire  on  adjoining  land  and  take  such  meas- 
ures as  are  possible  to  extinguish  that  fire? 
This  proposition,  if  sound,  must  be  applied 
not  only  in  cases  of  tlmberland  and  in  rural 
communities  and  farming  districts,  but  in 
populous  cities  as  well.  If  it  is  to  be  the 
rule  on  a  branch  line  and  where  trains  are 
Infrequent  and  slow,  it  must  also  govern  on 
tbe  main  line  of  a  railroad  snch  as  that  of 
tbe  defendant  company  with  fast  express 
trains  and  constant  traffic.  Judge  Cooley, 
In  bis  work  on  Torts,  has  defined  negligence 


as  "the  failure  to  observe  for  the  protection 
of  the  interest  of  another  person  that  degree 
of  care,  protection  and  vigilance  which  the 
circumstances  Justly  demand  whereby  such 
other  person  suffers  injury,"  Tbe  test  to  be 
applied  therefore  is:  Was  there  any  obliga- 
tion on  the  part  of  the  railroad  company  un- 
der the  circumstances  to  exercise  any  care  or 
vigilance  such  as  is  complained  of  in  the 
statement  filed  by  tbe  plaintiffs  and  now  urg- 
ed oa  this  appeal? 

We  have  repeatedly  held  that,  where  tbe 
railroad  company  takes  the  necessary  pre- 
cautions and  employs  a  proper  mechanism  to 
prevent  tbe  escape  of  sparks  from  their  en- 
gines, there  can  be  no  recovery  of  damages 
for  any  injury  which  results  simply  from  the 
tbrowbig  of  sparks,  provided  tbe  mechanism 
is  in  proper  condition.  It  is  also  true  that 
one  of  tbe  elements  of  damage  taken  into 
consideration  by  a  Jury  when  land  is  ap- 
propriated under  the  exercise  of  eminent  do- 
main by  a  railroad  company  is  the  possibili- 
ty of  fires  wblcb  may  occur  without  negli- 
gence on  tbe  part  of  the  railroad  company. 
Railroad  Co.  v.  Yeiser,  8  Pa.  366. 

If,  therefore,  the  mere  existence  of  a  fire 
on  land  adjoining  tbe  rigbt  of  way  of  a  rail- 
road company  imposes  no  liability  on  the 
company  unless  there  be  proof  of  negligence, 
a  fortiori  no  liability  arises  when  the  prop- 
erty destroyed  is  on  land  which  is  not  ad- 
jacent to  the  rij^t  of  way,  but  is  separated 
therefrom  by  the  land  of  several  Intervening 
owners,  unless  there  be  proof  of  actual  neg- 
ligence. If  the  fire  is  ignited  by  reason  of 
the  negligence  of  the  railroad  company,  a 
different  situation  would  arise,  but  where  it 
is  conceded,  as  here,  that  tbe  fire  was  not 
started  by  the  negligent  act  of  the  company, 
it  did  not  owe  the  duty  of  care,  protection, 
and  vigilance  to  tbe  plaintiff  to  tbe  degree 
that  it  is  liable  in  damages  under  the  par- 
ticular circumstances  proved  in  this  case. 
It  is  damnum  absque  injuria. 

The  cases  dted  in  the  brief  of  counsel  for 
the  appellant  do  not  sustain  their  view  that 
the  failure  of  the  train  crew  to  respond  to 
the  ai^eal  for  aid  in  extinguishing  the  Are 
constituted  negligence  on  Qie  part  of  the 
company.  In  both  McCuUy  .v.  Clarke,  40 
Pa.  399,  80  Am.  Dec.  584,  and  Baylor  v.  Ste- 
vens, 16  I'a.  Super.  Ct.  365,  tbe  fire  started 
on  tbe  land  of  the  defendant  company,  and 
there  was  evidence  from  which  a  jury  could 
find  negligence  because  of  the  conditions  ex- 
isting on  tbe  property  of  the  defendant. 
These  are  tbe  only  Pennsylvania  decisions 
dted.  Tbe  cases  dted  from  other  jurisdic- 
tions are  all  readily  distinguished  by  their 
tacts  from  the  case  at  bar.  In  most  of  them 
tbe  railroad  company  negligently  permitted 
an  accumulation  of  grass,  weeds,  or  brush 
upon  tbe  right  of  way,  and  the  fire  which  oc- 
casioned the  injury  was  ignited  in  this  way. 
Sparks   were  negligently  tbrown  from  tbe 
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engines  of  the  defendant  company  because  of 
defective  mechanisni,  thus  affording  evidence 
of  negligence  In  this  regard  by  the  defendant. 
None  of  them  go  to  the  length  of  holding 
that  a  railroad  company  must  police  its  lines 
with  Are  fighters  or  Impose  upon  train  crews 
the  duty  of  extinguishing  flres  which  may 
arise  along  the  lines  of  the  railway  at  any 
point  during  the  passage  of  a  train  over  the 
tracks  of  the  company.  On  the  contrary,  In 
the  case  of  Kenney  v.  Hannibal  &  St.  Joseph 
Railroad,  70  Mo.  252,  it  is  held: 

"That  the  company  la  not  liable  because  its 
servants  neglected  to  extinguish  the  fire  when 
they  discovered  it  upon  the  track.  It  was  their 
duty  as  citizens  to  prevent  the  spread  of  the 
fire,  and  by  their  conduct  on  the  occasion 
•  •  •  they  manifested  a  cruel  and  bmtil  in- 
difference to  the  destruction  of  a  neighbor's 
property;  but  it  was  not  in  the  line  of  their 
employment,  and  it  was  no  more  their  duty  to 
extinguish  the  fire  than  that  of  any  other  per- 
son who  saw  it." 

In  the  case  of  Baltimore  &  Ohio  R.  R.  Co. 
v.  Shipley,  39  Md.  251,  the  court  said: 

"A  company  is  not  obliged  to  keep  men  sta- 
tioned along"  its  "line  either  to  guard  against  or 
eptinguish  fires  which  may  hapipen.  With 
trains  passing  every  hour  on  many  roads,  and 
with  a  rapidity  unknown  to  any  other  power, 
it  would  be  utterly  impracticable  to  keep  men 
stationed  at  every  point  where  a  fire  ipight  oc- 
cur. To  impose  such  a  duty  would  not  only  be 
unreasonable  itself,  but  it  would  •  •  •  make 
railroad  companies  insurers  against  loss  by  fire 
along  all  property  along  the  lines  of  their 
roads." 

In  connection  with  the  thought  expressed 
in  these  decisions  from  other  Jurisdictions, 
the  language  of  Chief  Justice  Gibson,  in 
Kailroad  Co.  v.  Skinner,  19  Pa.  298,  57  Am. 
Dec.  654,  Is  suggestive.    He  said: 

"The  irresponsibility  of  a  railway  company 
for  all  but  negligence  or  wanton  injury  is  a 
necessity  of  its  creation.  A  train  must  make 
the  time  necessary  to  fulfill  its  engagements 
with  the  post  office  and  the  passengers;  and 
it  must  be  allowed  to  fulfill  them  at  the  sacri- 
fice of  secondary  interests  put  in  its  way;  else 
it  could  not  fulfiU  them  at  all." 

We  are  therefore  of  the  opinion  that  in 
the  case  at  bar  the  defendant  company  can- 
not be  held  guilty  of  negligence  because  of 
the  failure  of  its  crew  to  leave  their  train 
and  engage  In  the  work  of  extinguishing  the 
fire  started  on  lands  adjoining  its  right  of 
way.  To  enforce  this  measure  of  duty  would 
be  to  Impose  too  heavy  a  burden  on  the  com- 
pany and  one  that  would  seriously  inter- 
fere with  the  rights,  not  only  of  the  compa- 
ny, but  of  the  public  as  well.  The  delay  in- 
cident to  the  movement  of  trains  would  be  In- 
tolerable. 

[2,  S]  For  another  reason  it  is  equally 
true  that  there  could  be  no  recovery  by  the 


plaintiffs  in  this  case.  The  negligence  al- 
leged is  the  negligence  of  the  train  crew  in 
not  extinguishing  the  flre.  This  duty  was  not 
within  the  scope  of  the  employment  of  the 
train  crew.  They  were  employed  for  the 
purpose  of  operating  the  train  and  moving 
it  from  one  destination  to  another.  Their 
employment  related  wholly  to  the  movement 
of  the  trains,  "nieir  duties  were  confined 
to  this  and  to  this  alone.  '  It  could  not  be 
successfully  alleged  that  the  terms  of  their 
employment  contemplated  the  performance 
of  any  such  duties  as  that  of  extinguishing 
flres.  It  Is  a  well-recognized  principle  of 
the  law  of  negligence  that  an  employer  is 
not  liable  for  any  act  or  omission  of  the  em- 
ploy6  that  is  not  within  the  scope  of  his  em- 
ployment. GulUe  V.  Campbell,  200  Pa.  119, 
49  Atl.  038,  86  Am.  St.  Rep.  705 ;  Lake  Shore 
&  Michigan  Southern  Railway  Co.  v.  Rosen- 
zwelg,  113  Pa.  519,  6  Atl.  845 ;  Rxidgealr  t. 
Reading  Traction  Co.,  180  Pa.  333,  36  Atl. 
859. 

The  assignments  of  error  are  not  sustained, 
and  the  judgment  is  aflSnned. 


SHAULIS  V.   QUEMAHONING   CREEK 
COAL  CO. 

(Supreme  Court  of  Pennsylvania.     Jaa  4, 
1919.) 

Mines  and  Minerai.8  ®=s55(6) — Conveyance 
or  CoAi. — CoNBTBucrrioN  of  Deed. 
A  deed  of  coal  giving  grantee  right  to  mine 
and  remove  it  and  "the  free  and  unrestricted 
right  to  remove  and  carry  away,  under  said  il<^ 
scribed  premises,  other  coal  belonging  to  or  that 
may  hereafter  belong  to"  the  grantee,  did  not 
give  grantee  right  to  transport  other  coal  from 
adjacent  lands  over  the  grantor's  surface. 

Appeal  from  Court  of  Common  Pleas, 
Somerset  County. 

Bill  by  Michael  J.  Shaulls  against  the 
Quemahoning  Creek  Coal  Company,  to  en- 
join defendant  from  hauling  over  plaintiff's 
surface  coal  mined  upon  land  adjacent  to 
coal  underlying  plaintiff's  tract.  From  a 
decree  for  defendant,  plaintiff  appeals.  Re- 
versed, and  cause  remitted,  with  direction 
to  grant  an  Injunction. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

J.  A.  Berkey,  of  Somerset,  for  appellant 
Norman  T.  Boose,  of  Somerset,  for  appel- 
lee. 

FOX,  J.  The  plaintiff  owns  a  tract  of 
land  in  Lincoln  township,  Somerset  county, 
containing  101.84  acres.  The  coal  underly- 
ing this  tract  was  conveyed  to  the  defendant 
company  by  the  predecessors  in  title  of  the 
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plaintiff.  The  deed  of  conveyance  contain- 
ed a  clause  which  gives  rise  to  this  con- 
troversy, and  was  as  follows: 

"Together  with  the  free  and  nnqnallfied  right 
to  mine  and  remove  all  of  toid  coal  and  with  all 
the  mining  rights  and  privileges  necessary  or 
convenient  to  such  mining  and  removal  of  same, 
together  with  the  free  and  unrestricted  right  to 
remove  and  carry '  away,  under  said  described 
promises,  other  coal  belonging  to  or  that  may 
hereafter  belong  to  the  said  parties  of  the  sec- 
ond part,  its  successors  or  assigns,  without  lia- 
bility or  damage  on  account  of  the  exerdse  of 
said  rights  and  privileges,  but  if  any  of  said  land 
shall  lie  damaged  by  reason  of  the  mining  and 
removal  of  the  coal  subsidence  or  caving  in,  the 
same  shall  be  paid  for  by  the  said  party  of  the 
second  part,  its  successors  or  assigns,  to  the  said 
parties  of  the  first  part,  their  heirs  or  assigns, 
at  the  rate  of  |100  per  acre  for  surface  actual- 
ly damaged." 

Tbe  defendant  company  In  addition  own- 
ed a  large  tract  of  coal  land,  either  in  fee 
or  by  lease,  which  adjoined  the  land  above 
mentioned,  making  the  total  acreage  about 
2,400  acres.  During  the  year  1915  the  de- 
fendant company,  for  the  purpose  of  mining 
and  removing  coal  under  the  land  of  tbe 
plaintiff  and  other  land  adjacent  to  It,  made 
an  opening  or  drift  in  the  surface  of  the 
plaintiff's  land,  f^om  this  opening  It  laid 
and  constructed  Its  mine  tracks  across  the 
surface  of  the  plaintiff's  land  to  its  own 
land  and  thence  to  its  tipple  at  the  tracks  of 
tbe  Quemahoning  Branch  Railroad  Com- 
pany. 

Since  August,  1915,  the  defendant  com- 
pany has  been  engaged  In  mining  and  re- 
moving coal  under  the  land  of  the  plaintiff 
and  the  land  adjoining  it  and  bauUng  the 
coal  thus  mined  over  the  surface  of  the 
plaintiff's  land  to  Its  tipple.  The  plaintiff 
concedes  the  right  of  the  defendant  to  trans- 
I>ort  coal  thus  mined  beneath  the  surface  of 
bis  land,  but  denies  its  right  to  use  the  said 
surface  railway  to  transport  coal  mined  from 
land  adjacent  to  his  land.  Accordingly  the 
plaintiff  filed  a  bill  praying  for  an  Injunc- 
tion to  restrain  the  defendant  from  con- 
tinuing the  use  of  the  railway  for  the  trans- 
portation of  coal  thus  mined  from  adjacent 
land.  Tbe  court  refused  the  injunction; 
hence  this  appeal. 

The  solution  of  the  question  depends  en- 
tirely upon  the  construction  of  the  clause 
of  tbe  deed  above  quoted.  The  question  is 
a  very  narrow  one.  The  clause  consists  of 
two  grants:  First,  the  right  to  mine  and  re- 
move coal  with  all  tbe  mining  rights  and 
privileges  necessary  or  convenient  to  such 
mining  and  removal  of  tbe  same;  and  sec- 
ond, "the  free  and  unrestricted  right  to  re- 
move and  carry  away  under  said  described 
premises  other  coal  belonging  to  or  that  may 
hereafter  belong  to"  the  defendant.  These 
two  grants  are  quite  Independent  of  each 
other,  and  tbe  second  grant  Is  not  Inciden- 


tal to  or  in  any  way  essential  to  tbe  en- 
joyment of  the  first  grant. 

Tbe  bald  question  presented  for  our  de- 
termination is,  "Is  the  right  to  remove  and 
carry  away  coal  under  said  land  to  be  con- 
strued to  mean  tbe  right  to  carry  coal  nut 
only  under  said  land,  but  over  and  upon 
said  land?"  To  state  tbe  question  Is  to  an- 
swer it.  The  word  "under"  must  be  accept- 
ed in  Its  ordinary  sense,  and  cannot  be  en- 
larged BO  as  to  be  deemed  to  grant  the  right 
to  carry  and  transport  ooal  over  tbe  surface 
of  tbe  land  as  well  as  underneath  it.  The 
original  grantors  were  doubtless  willing  to 
permit  the  grantee  to  carry  coal  mined  from 
adjacent  tracts  underneath  tbe  surface  of 
the  land  where  it  would  occasion  them  no 
Inconvenience  and  not  interfere  with  their 
enjoyment  of  tbe  surface  rights.  In  tbeir 
grant  they  were  manifestly  considering  only 
what  lay  beneath  the  surface  of  tbe  land. 
They  granted  the  coal  nndemeatb  the  sur- 
face of  tbe  tract  of  104  acres,  and  in  addi- 
tion thereto  they  granted  a  right  to  carry 
coal  from  adjacent  mines  underneath  tbe 
tract  of  104  acres.  They  expressly  reserved 
to  themselves  the  surface  rights.  They  ob- 
viously bad  no  purpose  of  giving  to  tbe  gran- 
tee any  rights  in  the  surface  except  such  as 
were  necessarily  incident  to  the  enjoyment  of 
the  right  to  remove  the  coal  underneath  that 
particular  tract. 

We  feel,  therefore,  that  tbe  learned  chan- 
cellor of  the  court  below  was  In  error  In 
holding  that  this  construction  of  the  word 
"under"  as  contended  for  by  tbe  plaintiff 
was  strained  and  unreasonable,  but  that  he 
should  have  granted  the  relief  prayed  for. 

Tbe  cases  relied  upon  by  the  learned 
Judge  of  the  court  below  do  not  support  bis 
conclusion.  In  Farrar  v.  Pittsburgh  &  East- 
em  Coal  Co.,  28  Pa.  Super.  Ct.  280,  the 
words  of  the  grant  were,  "  a  right  of  way 
Into,  upon  and  under  said  land."  Had  these 
words  been  used  in  the  present  grant  no 
snch  dlflJculty  could  have  arisen  in  the  con- 
struction .of  the  grant  as  Is  now  presented. 
In  Potter  v.  Rend,  201-  Pa.  318,  50  Atl.  821, 
tbe  words  used  were,  "tbe  privilege  of  min- 
ing and  removing  through  any  entries  made 
In  said  coal  other  coal  belonging  to  tbe  par- 
ties of  the  second  part."  In  that  case  the 
grantor  contended  that  this  language  did 
not  confer  tbe  right  of  passage  through  the 
entries  to  the  surface,  and  In  construing  tlie 
grant  this  court  held: 

"The  right  of  passage  tiirougb  the  entries  on 
the  Potter  tract  meant  passage  through  them  to 
their  exit,  whether  by  drift  or  shaft." 

We  did  not  bold  that  such  a  grant  carried 
with  It  the  right  of  transport  over  the  sur- 
face of  the  land,  nor  can  we  do  so  In  the 
present  case.  We  can  derive  little  assist- 
ance from  the  consideration  of  other  casps 
where  the  language  differs  from  the  case  at 
bar.     Each  case  must  be  determined  upon 
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the  plain  intent  of  tbe  language  used  by  the 
parties  to  tbe  contract,  and  In  this  case  the 
meaning  Is  clear  and  without  ambiguity. 

The  assignments  of  error  are  therefore 
sustained,  and  the  decree  reversed;  the  rec- 
ord Is  remitted  to  the  court  below,  with  di- 
rection that  an  injunction  be  granted,  re- 
straining the  defendant,  Its  officers,  serv- 
ants, agents  and  employes,  from  hauling 
coal  over  tbe  lateral  railroad  laid  upon  the 
surface  of  the  land  of  the  plaintiff  when 
such  coal  has  been  mined  upon  land  of  the 
defendant  adjacent  to  and  in  tbe  vicinity 
of  tbe  coal  underlying  the  land  of  tbe  plain- 
tiff. 


PAITERSON  «t  al.  v.  UNITED  NATURAL 
GAS  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 
l»m) 

1.  Cancellation  of  Instruments  €=»10— 
Lease— Adequate  Remedy  at  Law— Eject- 
ment. 

Bill  by  plaintiff,  who,  under  ofl  and  gas  leas- 
es, was  defendant's  landlord,  and,  by  virtue  of 
a  later  deed  to  defendants'  predecessor  in  ti- 
tle, stood  in  relation  of  tenant  in  common  with 
defendant  of  an  undivided  half  interest  in  leas- 
ed premises,  to  cancel  lease  for  violation  of 
its  covenants,  was  properly  dismisBed,  where 
plaintiff  had  his  remedy  by  common-law  action 
of  ejectment. 

2.  Landlord  and  Tknant  €=»60  —  Leiabe  — 
Mbboeb  in  Fee. 

Where  a  lessee  after  date  of  lease  acquires 
an  undivided  one-half  interest  in  leased  prem- 
ises, the  lease  does  not  by  mere  operation  of 
law  merge  in  the  fee  subsequently  obtained. 

Appeal  from  Court  of  Common  Pleas,  Ve- 
nango County. 

Bill  for  Injunction,  forfeiture  of  oil  and 
gas  lease,  and  for  an  accounting,  by  David 
L.  Patterson,  Jr.,  and  others,  heirs  at  law 
of  David  L.  Patterson,  deceased,  against  the 
United  Natural  Gas  Company.  I'Yom  a  de- 
cree dismissing  the  bill,  plaintiffs  appeal. 
Affirmed. 

Bill  In  equity  for  an  Injunction,  forfeiture 
of  oil  and  gas  lease,  and  for  an  accounting. 
From  the  record  It  appeared  that  plaintiiTs' 
predecessor  in  title  by  two  leases,  one  exe- 
cuted 1901,  and  the  other  in  1905,  leased 
an  undivided  one-half  Interest  in  oil  and  gas 
in  two  adjoining  tracts  of  land.  The  owner 
of  the  other  half  Interest  Joined  In  these 
leases.  Tbe  Interest  of  the  lessee  in  these 
leases  subsequently  became  vested  In  the  de- 
fendant Defendant  also  after  the  date  of 
the  leases  secured  an  undivided  half  inter- 
est In  the  fee  of  the  oU  and  gas  in  the  leased 
premises.     Plaintiff  alleging  that  defendant 


had  violated  certain  covenants,  of  the  leases 
Qled  this  bill.  The  court  below  dismissed 
tbe  bill  on  the  ground  that  the  plaintiff  had 
an  adequate  remedy  at  law. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

Glfford  K.  Wright,  of  Pittsburgh,  and  A. 
R.  &  N.  F.  Osmer,  of  Franklin,  for  appel- 
lants. 

Peter  M.  Speer,  of  Oil  City,  for  appellee. 

STEWART,  J.  [1,  2]  It  is  quite  manUest 
that  tbe  one  and  only  purpose  of  the  proceed- 
ing was  to  obtain  a  decree  canceling  the  seT- 
eral  leases  under  which  the  defendant  holds 
these  premises,  on  the  ground  of  forfeiture, 
to  the  end  that  the  right  of  entry  might  be 
regained  by  the  appellants.  It  is  true  that 
the  parties  stand  toward  each  other  in  a 
twofold  relation  with  respect  to  the  prem- 
ises which  are  the  subject  of  the  contro- 
versy; by  virtue  of  the  leasee  they  stand 
In  the  relation  of  landlord  and  tenant;  by 
virtue  of  a  subsequent  conveyance  to  the 
defendant  or  bis  predecessors  in  title  the 
defendant  is  tbe  owner  of  an  undivided  one- 
half  interest  in  the  leased  premises,  and  the 
parties  to  the  controversy  are  therefore  ten- 
ants in  common  as  welL  *  This  latter  rela- 
tion has  received  much  consideration  In  the 
argument  In  tbe  lower  court  and  before  this 
court  as  well,  -but  we  are  of  tbe  opinion 
that  it  Is  a  wholly  Irrelevant  matter,  with- 
out bearing,  even  remote,  on  the  Issue  pre- 
sented. It  calls  for  no  further  referena* 
here  than  to  remark  that  the  only  relief 
asked  for  In  the  bill  is  the  canceling  of  tbe 
several  leases  under  which  the  defendant's 
predecessors  entered  into  the  possession  of 
the  premises  and  under  which  it  at  present 
claims  to  hold.  It  is  not  pretended  by  either 
party  that  the  leases  became  merged  in  the 
title  in  fee  which  the  lessees  subsequently 
obtained.  Such  could  be  the  result  by  agree- 
ment of  the  parties,  but  not  by  mere  opera- 
tion of  law.  Dougherty  v.  Jack,  5  Watts, 
456,  30  Am.  Dec  335.  If  the  terms  created 
for  a  special  purpose  not  yet  accomplished 
are  to  be  kept  separate  untU  that  object  is 
effected,  equity  considers  tbem  distinct. 
Kershaw  v.  Supplee,  1  Rawlc,  131,  139.  The 
only  relation  in  which  they  stand  to  each 
other,  so  far  as  concerns  our  present  inquli7, 
Is  that  of  lessor  and  lessee,  and,  as  this  bill 
clearly  discloses  that  the  whole  and  only 
purpose  Is  to  recover  possession  by  tbe  land- 
lord of  the  leased  premises.  It  follows  that 
tbe  lessors  have  by  mistake  <^osen  this  fo- 
rum rather  than  the  one  that  the  law  up- 
points  as  the  proper  tribunal  for  tbe  dete^ 
mination  of  sudi  question.  Tbe  only  rea- 
son given  for  this  departure  Is  that  some 
equitable  considerntlous  are  supposed  to  at- 
tach.   None  have  been  suggested  on  the  ar- 
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gument,  and  none  occur  to  us  that  could  not 
be  as  fully  and  as  satisfactorily  considered 
and  adjudged  in  a  common-law  trial  of  eject- 
ment as  in  a  court  of  equity.  It  is  unneces- 
sary to  consider  the  other  questions  raised 
in  the  course  of  argumfent.  The  one  sug- 
gested governed  In  the  determination  of  the 
case  In  the  court  below,  and  it  is  quite  suf- 
ficient in  itself  to  support  the  decree  entered. 
The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed. 


WGIMBB  T.  BIESBCKBB. 

(Snpieme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

Irsank  Pebsons  $=9lOO— Openimq  Judquknt 
— QuABDiANSHip— Disposition  of  Mebitb. 
On  mle  to  open  a  judgment  taken  by  al- 
leged guardian  of  defendant,  an  incompetent,  a 
discharge  of  mle  after  defendant's  death  and 
subatitntion  of  bis  execntor,  because  petitioner 
had  not  been  a  legally  appointed  guardian,  was 
reversible  error,  where  no  objection  had  been 
made  to  validity  of  his  appointment,  and  numer- 
ous witnesses  were  beard  for  and  against  rule, 
as  the  record  called  for  a  disposition  of  case  on 
its  merits. 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  D.  P.  Welmer,  assignee  of  Nan- 
cy C.  Bowman,  against  Noah  Biesecker,  Fred 
W.  Biesecker,  executor  of  Noah  Biesecker, 
formerly  Fred  W.  Biesecker,  Guardian  of 
Noah  Biesecker.  From  an  order  discharg- 
ing a  rule  to  open  judgment,  defendant  ax>- 
peals.  Reversed,  and  rule  to  show  cause 
reinstated,  with  a  procedendo  and  with  di- 
rections. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZER,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

Charles  F.  Uhl,  Jr.,  of  Somerset,  Jacob 
Zimmerman,  of  Johnstown,  and  Joseph  Levy 
and  Charles  H.  Ealy,  both  of  Somerset,  for 
appellant. 

Walter  E.  Glass  and  James  H.  Walters, 
both  of  Johnstown,  for  appellee 

BROWN,  0.  J.  The  proceeding  in  the 
court  below  was  an  application  to  open  a 
Judgment  for  |9,600,  which  had  been  entered 
July  18,  1914,  on  a  note  containing  a  war- 
rant of  attorney  authorizing  its  entry.  The 
obligation,  dated  January  16,  1912,  was  pay- 
able on  demand  to  the  order  of  Nancy  C. 
Bowman,  the  assignor  of  the  appellee,  and 
purported  to  have  been  signed  by  Noah 
Biesecker,  who  at  that  time  was  87  years 
of  age.  The  application  to  open  the  judg- 
ment was  made  by  Frederick  W.  Biesecker, 
■who  averred  that  in  a  proceeding  instituted 


in  tlie  court  of  common  pleas  of  Somerset 
county  In  January,  1912,  under  the  Act  of 
May  28,  1907,  P.  L.  292,  Noah  Biesecker 
was  foimd  to  be  feeble-minded,  and  the  pe- 
titioner was  appointed  guardian  of  his  es- 
tate; that  Noah  Biesecker  had  not  signed 
the  note  upon  which  the  judgment  had  been 
entered ;  that  if  he  did  sign  it,  it  was  with- 
out consideration,  and  his  signature  to  it 
had  been  procured  by  fraudt  and  undue  in- 
fluence exercised  over  blm  by  said  Nancy 
C.  Bowman ;  and  that  at  the  time  of  his  al- 
leged execution  of  It  he  was  mentally  in- 
competent to  transact  any  business  or  to 
understand  the  nature  of  the  obligation. 
Upon  this  petition  a  rule  was  granted  to 
show  cause  why  the  Judgment  should  not 
be  opened,  to  which  an  answer  was  filed, 
denying  the  material  averments  of  the  pe- 
titioner and  demanding  proof  of  his  appoint- 
ment as  guardian  of  the  defendant  in  the 
Judgment.  When  he  started  to  take  depo- 
sitions in  support  of  his  petition,  he  sub- 
mitted a  certified  copy  of  the  proceedings 
in  the  Somerset  county  court,  showing  he 
had  been  appointed  by  that  court  guardian 
of  the  defendant  on  January  18,  1912,  but 
the  court  below,  in  a  lengthy  opinion,  held 
the  appointment  to  be  void,  becadSe  the 
court  of  common  pleas  of  Somerset  county 
had  not  exercised  jurisdiction  In  accordance 
with  Ihe  requirements  of  the  act  of  1907, 
and  discharged  the  rule  for  the  sole  reason 
that  the  petitioner  for  it  had  not  been  law- 
fully appointed  guardian.  Whether  this  im- 
peachment of  the  decree  of  the  court  of 
common  pleas  of  Somerset  county  was  error 
is  a  question  we  need  not  consider,  for  the 
order  api>ealed  from  must  be  reversed  for 
another  reason,  and  the  guardian  is  no  long- 
er In  the  case. 

At  the  very  threshold  of  the  taking  of 
depositions  In  support  of  the  petition  to  open 
the  judgment  there  was  proof  of  the  formal 
appointment  of  the  guardian  by  the  Somer- 
set county  court  and  of  the  proceeding  there 
conducted  which  resulted  in  It;  but  no  ob- 
jection was  made  by  the  appellee  to  the  right 
of  the  petitioner  to  proceed  on  the  ground 
of  the  invalidity  of  his  appointment,  and 
no  motion  was  promptly  made  to  the  court 
for  the  dismissal  of  the  petition  on  that 
ground.  On  the  contrary,  17  witnesses  were 
called  and  examined  by  the  petitioner  with- 
out objection  from  the  respondent,  and  be 
in  turn  called  and  examined  20.  The  case 
thus  proceeded  on  its  merits,  and  on  Fel>- 
mary  8,  1918 — two  months  before  the  depo- 
sitions on  each  side  were  filed — the  defend- 
ant In  the  Judgment  died.  His  death  was 
suggested,  and  his  executor,  the  appellant 
— presumably  with  leave  of  court — was  sub- 
stituted as  defendant  in  the  Judgment,  suc- 
ceeding to  the  righta  and  duties  of  the 
guardian.    This  was  the  situation  when  the 
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court  below  dlscbarged  the  rule  to  show 
cause,  for  the  reason  stated.  Instead  of 
such  disposition  of  It,  the  record  called  for 
a  disposition  of  the  case  on  Its  merits,  and 
not  for  the  summary  striking  down  of  the 
decree  of  a  court  of  co-ordinate  Jurisdic- 
tion on  the  ground  of  failure  to  lawfully 
ezerdse  it. 

The  decree  Is  reversed,  and  the  rule  to 
show  cause  Is  reinstated,  with  a  proceden- 
do, with  direction  that  It  be  made  absolute 
or  discharged,  as  the  testimony  taken  may 
require. 


STANDABD  WOOD  PIPE  CO.  V.  CAMBKIA 
COUNTY  COAL  CO. 

{Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

DiBiassAi,  AND  Nonsuit  ®=3l9(2)  —  Volun- 
TABT  NoNstrrr— Counterclaim— SiJiTicnEN'- 
CT  OF  Pleading. 
Even  if  Act  May  14,  1915  (P.  I*  483),  as  to 
effect  of  counter<daim  upon  right  to  voluntary 
nonsuit,  applied  to  actions  brought  prior  to 
January  1,  1916,  when  it  went  into  effect,  plain- 
tiff's right  to  suffer  nonsuit  was  not  affected 
by  defendant's  claim  of  set-off,  where  defendant 
had  filed  an  affidavit  of  defense  containing  a 
counterclaim,  not  complying  with  section  15, 
more  than  four  months  before  the  ac{  was 
passed,  and  nearly  a  year  before  it  went  into 
effect  and  had  done  nothing  to  bring  the  plead- 
ings  within  its  requirements. 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Assumpsit  for  goods  sold  and  delivered  by 
the  Standard  Wood  Pipe  Company  against 
the  Cambria  County  Coal  Company.  Prom 
an  order  strllcing  case  from  trial  list  after 
entry  of  nonsuit,  defendant  appeals.  Appeal 
dismissed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZEJR,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

Charles  S.  Evans  and  John  E.  Evans,  both 
of  Wjensburg,  for  appellant. 

Candor  &  Munson,  of  Wllliamsport,  and 
Klttell  &  Shettig,  of  Ebensburg,  for  appellee. 

BROWN,  C.  J.  On  November  4,  1914,  the 
Standard  Wood  Pipe  Company  brought  an 
action  In  the  court  below  against  the  Cam- 
bria County  Coal  Company  to  recover  for 
goods  and  merchandise  sold  and  delivered. 
In  an  atHdavit  of  defense  filed  January  6, 
1915,  the  defendant  set  up  a  counterclaim  for 
a  large  sum  and  asked  for  a  certificate  in  its 
favor.  After  the  trial  of  the  cause  had  been 
continued  three  times  on  motion  of  plaintiff, 
It  suffered  a  voluntary  nonsuit  on  February 
6,  1918.  To  this  the  defendant  objected,  and 
the  case,   having  again  been  placed  on   the 


trial  list,  was  called  for  trial  March  6, 191S, 
when  the  plaintiff  offered  no  evidence.  De- 
fendant thereupon  proceeded  to  offer  proof 
in  support  of  the  counterclaim  set  up  in  the 
affidavit  of  defense,  to  which  plaintiff  object- 
ed, on  the  ground  that  the  voluntary  nonsuit 
which  had  been  suffered  precluded  the  de- 
fendant from  asking  for  a  certificate  in  its 
favor.  By  agreement  of  counsel  a  Juror  was 
withdrawn  and  the  case  continued  to  enable 
the  court  to  determine  whether  the  defend- 
ant could  insist  upon  the  trial  of  the  action, 
in  view  of  the  fourteenth  section  of  Act  May 
14,  1915  (P.  L.  485),  which  is  as  follows: 

"In  actions  of  assumpsit  a' defendant  ma;  get 
off,  or  set  up  by  way  of  counterclaim  against  tlie 
claim  of  the  plaintiff,  any  right  or  cUim  for 
which  an  action  of  assumpsit  would  lie,  and  a 
verdict  may  be  rendered  in  his  favor  for  the 
amount  found  to  be  due,  and  judgment  entered 
thereon.  If  in  any  case  in  which  the  defend- 
ant sets  up  a  counterclaim  the  action  of  tlia 
plaintiff  is  discontinued,  dismissed,  or  a  volun- 
tary nonsuit  suffered,  the  counterclaim  neveitbe- 
less  may  be  proceeded  with." 

The  court,  upon  due  consideration,  having 
concluded  that  even  if  the  act  of  1915  applied 
to  actions  brought  prior  to  January  1,  1916, 
when  it  went  into  effect,  the  defendant  could 
not  invoke  it  because  the  afildavit  of  defense 
had  not  conformed  to  its  requirements,  and 
on  motion  of  plaintiff  the  case  was  stridden 
from  the  trial  list. 

The  requirement  whldi  the  defendant 
wholly  failed  to  observe  Is  found  in  the  fif- 
teenth section  of  the  Practice  Act,  and  pro- 
vides that: 

"When  the  defendant  in  his  affidavit  of  de- 
fense sets  up  a  set-off  or  counterclaim  against 
the  plaintiff,  the  plaintiff,  within  fifteen  days 
from  the  day  of  service  of  the  affidavit  of  de- 
fense upon  him,  shall  file  an  answer,  under  oath, 
which  shall  be  called  'Plaintiff's  Reply,'  wbicb 
shall  be  served  upon  the  defendant,  or  bis  at- 
torney, at  the  address  for  the  service  of  papers 
indorsed  on  the  affidavit  of  defense.  In  such 
cases  the  affidavit  of  defense  shall  be  indorsed 
as  follows:  'To  the  within  plaintiff — You  are 
required  to  file  a  reply  to  the  within  set-off  (or 
counterclaim,  as  the  case  may  be)  within  fifteen 
days  from  the  service  hereof.'  The  att-oS  or 
counterclaim  shall  be  regarded  as  the  defend- 
ant's statement  of  claim,  and  the  plaintiff's  re- 
ply as  an  affidavit  of  defense  thereto." 

As  the  defendant  merely  filed  an  affidavit 
of  defense  more  than  four  months  before  the 
act  of  1915  was  passed,  and  nearly  a  year 
before  it  went  into  effect,  and  did  nothing  to 
bring  the  pleadings  within  its  requirements, 
the  manifestly  correct  conclusion  of  the 
learned  court  below  was  that  its  provisions 
were  unavailing  to  the  aiHiellant.  As  to  it 
the  case  stood  as  if  the  act  of  1915  had  not 
been  passed,  and  the  plalntifTs  right  to  snf- 
fer  the  nonsuit  was  not,  therefore,  affected 
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by  the  defendant's  claim  of  set-off.    McCredy 
T.  Fey,  7  Watts,  496 ;  Gllmore  et  aL  v.  Reed, 
76  Pa.  462. 
Appeal  dismissed  at  appellant's  costs. 


WOUFOKD  T.  GEISEL  MOVING  &  STORr 
AGE  CO. 

(Supreme  Court  of  Pennaylvania.   Jan.  4, 1919.) 

1.  Hasteb  and  Servant  <6=>417(7)— Wobk- 
hen'b  Cokpenbation  Act  —  Findings  or 
Retebix— Review. 

The  Sapreme  Ooart  may  review  the  ulti- 
mate or  controlling  findings  of  the  referee  of  the 
Workmen's  Compensation  Board,  -when  the  ma- 
terial underlying  facts  indicate  the  character  of 
the  evidence  upon  which  the  ultimate  or  con- 
trolling findings  rest. 

2.  Masteb  and  Sebvant  «=a405(4)— Work- 
men's Compensation  Act — Bvidenoe. 

In  a  proceeding  for  compensation  for  death 
of  plaintiff's  bnsband,  a  piano  mover,  award 
of  damages  by  referee  and  Workmen's  Compen- 
sation Board,  approved  by  court  of  common 
pleas  on  ground  that  deceased  died  from  an 
abscess  brought  about  by  violent  exertion  and 
strain  and  resulting  pneumonia,  held  sustained 
by  the  evidence. 

3.  Mastkb  and  Sbrtant  «s>38&-Work- 
men's  Coufensatioh  Act  —  Distbibutioh 
or  Award. 

An  award  to  a  widow  does  not  preclude  an 
award  also  to  the  minor  children  of  the  deceas- 
ed employ^. 

Appeal  from  Court  of  Common  Pleas, 
Cambria  County. 

Trespass  by  Annie  May  Wolford  against 
the  Geisel  Moving  &  Storage  Company  for 
compensation  under  the  Workmen's  Com- 
pensation Act.  The  Workmen's  Compensa- 
tion Board  affirms  a  referee's  award  of 
compensation,  and  from  a  judgment  dis- 
missing an  appeal  from  the  Board's  order, 
defendant  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, FRAZER,  WALLING,  SIMPSON,  and 
FOX,  JJ. 

George  C.  Bradshaw,  John  C.  Sherriff,  and 
Alexander  P.  Lindsay,  all  of  Pittsburgh, 
and  Evans  &  Evans,  of  Ebensbnrg,  for  appel- 
lant 

George  B.  Wolfe,  of  Johnstown,  for  ap- 
pellee. 

FOX,  J.  Dorsey  Wolford  was  In  the  em- 
ploy of  the  Geisel  Moving  &  Storage  Com- 
pany, the  appellant  His  duty  consisted 
largely  in  the  moving  of  pianos.     On  May 

4.  1917,  he  was  engaged  in  moving  a  piano 
about  4:30  in  the  afternoon.     He  had  the 


'  assistance  of  two  other  men.  Upon  his  re- 
turn home  that  evening  he  complained  to  his 
wife  of  severe  pain  in  his  back.  On  the 
next  day,  May  5th,  he  told  Miss  O'Couner, 
an  employ^  of  the  Geisel  Moving  Company, 
that  he  thought  he  had  injured  himself  in 
moving  a  piano  the  day  before.  He  also 
made  a  similar  complaint  when  he  subse- 
quently consulted  a  physician.  He  contin- 
ued to  v/oA  at  his  customary  employment 
until  noon  of  May  IBth,  when  he  was  oblig- 
ed to  give  np  work.  A  physician  was  called 
and  found  that  he  was  suffering  with  severe 
pain  In  the  right  side  extending  down 
through  the  abdomen  to  the  leg.  On  May 
16th,  on  the  advice  of  his  attending  physi- 
cian, he  was  sent  to  a  hospital  where  he 
died  on  May  20th. 

About  a  week  after  his  death  the  body  was 
ezhnmed  and  a  itost  mortem  held.  This 
disclosed  a  narrowing  in  one  place  of  the 
intestines;  the  lungs  showed  soUdlfloetlon. 
due  to  pnenmonla.  An  abscess  was  found 
under  the  right  kidney,  containing  pus,  which 
upon  examination  showed  streptococci  and 
staphylococci  bacteria ;  the  lungs  showed  the 
same  organism,  but  no  pneumonia  cocci  were 
found. 

The  referee  of  the  Workmen's  Compensa- 
tion Board,  in  addition  to  the  facts  already 
stated,  found  tliat  the  death  of  Wolford 
was  caused  by  abscess,  and  pneumonia  which 
resulted  frcxn  abscess;  that  this  abscess  was 
brought  abont  by  the  violent  exertion  and 
strain  Incident  to  the  lifting  of  the  piano 
on  May  4,  1917.  The  referee  having  found 
these  facets  made  an  award  to  Mrs.  Annie 
May  Wolford,  claimant,  and  against  the 
Geisel  Moving  &  Storage  Company,  defend- 
ant, of  compensation  for  herself  and  chil- 
dren for  a  period  of  300  weeks,  as  provided 
in  article  8,  section  807,  clause  6,  of  the 
Workmen's  Compensation  Law  (P.  I*  1915, 
p.  736),  and  thereafter  until  the  youngest 
child  shall  have  reached  the  iage  of  16  years, 
as  provided  by  clause  1  of  the  above  ar- 
ticle and  section,  to  be  computed  on  an 
average  weekly  wage  of  f20. 

On  appeal  to  the  Workmen's  Compensa- 
tion Board  that  board  sustained  the  findings 
of  fact  and  law  of  the  referee  and  dismissed 
the  appeal.  An  appeal  from  this  award  was 
taken  to  the  conrt  of  common  pleas  of  Cam- 
bria county,  and  the  conrt  in  an  opinion  filed 
dismissed  the  appeal.  From  that  decision 
of  the  lower  court  this  appeal  was  taken. 

The  appellant  suggested  three  questions 
for  our  consideration: 

(1)  Was  there  sufficient  legal  evidence  to 
sustain  the  finding  of  fact  by  the  referee 
that  the  claimant's  husband  came  to  his 
death  as  a  result  of  the  accident  suffered  by 
him  on  May  4,  1917? 

(2)  If  compensation  is  payable  to  the  wid- 
ow for  300  weeks,  is  each  child  under  16 
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entitled  to  compensation  after  300  weeks 
until  It  became  16? 

(3)  If  the  children  are  entitled  to  com- 
pensation, do  they  take  under  clause  1  or 
clause  9  of  section  307  of  the  Workmen's 
Compensation  Act,  and  to  whom  Is  the 
award  payable? 

[1,2]  WhUe  it  Is  true  as  urged  that  this 
court  may  review  the  ultimate  or  control- 
ling findings  of  the  referee  of  the  board 
when  the  material  underlying  findings  indi- 
cate the  character  of  the  evidence  upon  which 
the  ultimate  or  controlling  findings  rest,  we 
cannot  find  that  either  the  referee,  the  Work- 
men's Compensation  Board,  or  the  learned 
judge  of  the  court  below  committed  any 
error  In  making  the  award  of  compensa- 
tion. The  learned  counsel  for  the  appel- 
lant argues  that  the  fact  that  Dorsey  Wol- 
ford  met  with  an  accident  on  May  4,  1917, 
and  that  the  accident  in  question  caused  the 
abscess,  Is  utterly  unsupported  by  the  testi- 
mony. The  principal  ground  of  complaint 
is  that  the  declarations  made  by  Dorsey 
Wolford  on  the  day  of  the  accident,  shortly 
after  it  occurred,  and  the  day  after  the  ac- 
cident, are  hearsay  evidence  and  cannot  be 
considered.  It  is  not  necessary  for  us  to  de- 
cide in  the  case  at  bar  that  these  declara^ 
tlons  are  admissible  as  part  of  the  res  ges- 
tae. In  a  number  of  the  other  states  the 
courts  have  held  that  where,  as  in  the  pres- 
ent case,  the  condition  is  a  continuing  one, 
such  declarations  are  undesigned  incidents 
of  the  particular  litigated  act  and  are  ad- 
missible as  illustrative  of  such  act 

The  test  which  has  been  applied  in  Penn- 
sylvania heretofore  with  reference  to  dee- 
jara tlons  of  this  character  is  that  they  must 
practically  be  contemporaneous  with  the 
act  itself.  The  fact  that  there  is  a  causal 
connection  between  the  act  itself  and  the 
subject-matter  of  the  declarations  cannot 
be  resorted  to  as  offering  a  basis  for  the 
admission  of  the  declarations.  In  Baus- 
bach  V.  Reiff,  244  Pa.  559,  91  AtL  224,  L. 
R.  A.  1915D,  785,  Ann.  Cas.  1915C,  421,  we 
held  that  incidents  of  this  character  more  or 
less  separated  in  time  from  the  original  act 
could  be  received.  In  Van  Bman  v.  Fidel- 
ity &  Casualty  Co.,  201  Pa.  537,  51  Att.  177, 
declarations  of  a  similar  character  made  to 
the  wife  of  the  decedent  were  admitted  in 
evidence,  end  the  propriety  of  this  ruling 
was  challenged  in  this  court.  We  held  that 
the  judgment  should  not  be  reversed  be- 
cause of  the  admission  of  these  declarations, 
inasmuch  as  another  witness,  who  was  com- 
petent, testified  to  the  same  facts.  In  the 
recent  case  of  McCauley  v.  Imperial  Wool- 
en Co.,  261  Pa.  312,  104  Atl.  617,  in  dis- 
cussing the  question  of  proof  In  a  workmen's 
comi>ensation  case,  we  held  that  in  claims 


made  under  this  statute  liberality  In  the 
admission  of  proof  and  the  inferences  rea- 
sonably to  be  drawn  therefrom  were  to  be 
kept  clearly  in  mind;  but  we  also  held  that 
the  referee  and  the  Workmen's  Compensatiou 
Board  have  no  right  to  find  material  facts 
on  hearsay  testimony  alone,  but  that  the 
findings  must  rest  upon  such  relevant  and 
competent  evidence  of  sound  probative  char- 
acter as  remains  after  excluding  from  con- 
sideration the  hearsay  testimony,  whether 
such  testimony  be  either  circumstantial  or 
direct. 

Applying  this  test  to  the  case  at  bar,  is 
it  possible  to  sustain  the  findings  of  the 
referee  and  compensation  board,  without  re- 
sorting to  a  consideration  of  the  declara- 
tions  above   referred   to? 

Wolford  was  up  to  the  4th  day  of  Hay, 
1917,  a  man  of  good  health  and  great 
strength.  On  that  day  he  was  engaged  In 
the  operation  of  moving  a  heavy  piano.  His 
suffering  dated  from  that  time  until  bis 
death.  He  continued  to  work  until  May 
lltb,  at  noon,  when  he  was  obliged  to  give 
up  because  of  his  being  incapacitated.  His 
physician  found  that  he  was  sufltering  with 
severe  pain  in  his  right  side,  extending 
down  through  the  abdomen  Into  the  leg. 
After  his  death  an  autopsy  was  held,  and 
it  was  found  that  he  had  an  abscess  under 
the  right  kidney,  and  that  this  abscess  had 
produced  the  pneumonia  which  caused  bis 
death.  His  physician  reported  the  cause  of 
his  death  as  perlnephrltlc  abscess,  due  to  the 
injury  received  In  moving  a  piano  May  4, 
1917 — abscess  followed  by  localized  peri- 
tonitis. This  report  was  made  to  the  bu- 
reau of  vital  statistics  of  Pennsylvania.  Dr. 
Emlen  Jones,  who  was  acting  for  the  insur- 
ance company  that  carried  the  insurance 
for  the  appellant,  testified,  as  stated  in  the 
opinion  of  the  Workmen's  Compensation 
Board,  that  the  abscess  was  the  result  of 
an  injury,  and  that  the  abscess  could  not 
have  originated  from  any  natural  cause. 
This  chain  of  circumstances,  therefore,  jus- 
tified the  inference  that  the  accident  pro- 
duced the  abscess,  and  that  the  abscess 
caused  the  pneumonia  which  resulted  in  the 
death  of  Wolford. 

In  our  view,  therefore,  the  findings  of  the 
referee  and  the  Compensation  Board  were 
justified,  and  the  learned  judge  of  the  court 
below  committed  no  error  in  dismissing  the 
appeal. 

[3]  The  other  quostlons  raised  by  the  as- 
signments have  been  disposed  of  in  the  case 
of  Catlln  V.  Pickett  &  Co.,  262  Pa.  351,  1(B 
AtL  503.  It  is  there  held  that  an  avt-anl 
to  a  widow  does  not  pre<dude  an  award  also 
to  the  minor  children  Of  the  decedent 

The  judgment  is  therefore  affirmed. 
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bmhh  t.  smith. 

(Superior  Court  of   Delaware.     New   CMtle< 
March  28, 1919.) 

DivoBCE   •s>22  —  OBOtiRDB  —  "HABrruAi, 
DBTiNKXNifBss"  —  HABirnAii  UsE  or  Nab< 
cones. 
Habitual  um  of  drugs,  thongh  it  may  cause 
a  conditum  simflar  to  that  produced  by  the  ex- 
ceeaive  use  of  intoxicatiiig  liquors,  will  not  sus- 
tain an  action  for  divorce  based  on  the  statutory 
cause  of  "habitual  drunkenness." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Series,  Habitu- 
al Drunkenness  or  Intoxication.] 

Actton  for  divorce  for  habitual  dmnken- 
ness  by  Franklin  O.  Smith  against  Eliza- 
betb  li.  a.  Smith.  Petition  dismissed  with- 
out prejudice. 

The  evidence  of  the  plaintiff  and  several 
witnesses  was  to  the  effect  that  the  defend- 
ant tiad  for  a  long  period  of  time  been  ad- 
dicted to  the  use  of  various  kinds  of  drugs 
and  narcotics  which  produced  effects  simi- 
lar to  those  caused  by  the  excessive  use  of 
intoxicating  liquors.  Whereupon  the  court 
Inquired  of  counsel  for  plaintiff  whether  he 
exi>ected  to  show  by  other  witnesses  pres- 
ent that  the  defendant  had  also  habitually 
Indulged,  durlnig  the  statutory  period,  In 
the  use  of  Intoxicating  liquors,  and  was  In- 
formed that  all  the  testimony  he  had  to 
offer  would  be  similar  In  character  to  that 
already  produced. 

BOXCB  and  CONBAD,  33.,  sitting. 

James  Saulsbury,  of  Wllodlngton,  for  plain- 
tiff. 

J.  Frank  Ball,  of  Wilmington,  for  defend- 
ant. 

BOTCB,  J.  The  evidence  now  before  the 
court,  and  that  which  the  plaintiff  proposes 
to  offer,  fails  to  show  that  the  defendant  is 
guilty  of  the  excessive  use  of  Intoxicating 
liquors. 

"Habitual  drunkenness"  in  the  statute 
must  be  understood  in  its  ordinary  and  pop- 
ular meaning,  that  is,  the  condition  of  one 
given  over  to  the  use  of  alcoholic  liquors. 
The  liabitnal  use  of  drugs,  though  it  may 
cause  a  condition  similar  to  that  produced 
by  the  excessive  use  of  intoxicating  liquors, 
wiU  not  sustain  an  action  for  divorce,  the 
cause  being  based  upon  "haUtual  drunken- 
ness." 

The  petition  will  be  dismissed  without 
prejudice. 


MOBRISON   T.   MONTGOMEBY. 

(Superior  Court  of  Delaware.    New  Casfle. 
March  25, 1919.) 

1.  TBKSPAsa  «=920(l)— PossxesioN  or  Pju.m- 
nn. 

In  action  of  trespass  quare  ciauaum  fregit, 
plaintiff  cannot  recover,  unless  it  be  shown  that 
premises  were  in  plaintiffs  possession  at  time 
of  trespass. 

2.  Tbespass  «s>40(2)—PLEAoijro— Possession 
OF  PLAurniT. 

Declaration,  in  action  for  trespass  quare 
elausum  fregit,  averring,  in  first  count,  that 
defendant  broke  and  entered  "the  dose  of  the 
plaintiff,"  describing  it  in  a  substantial  way, 
and,  in  second  coant,  averring  defendant  broke 
and  entered  "a  certain  close  of  the  said  plain- 
tiff," and  ejected,  expelled,  and  put  out  and 
removed  plaintiff  from  possession,  held  sufficient, 
as  against  demurrer,  in  its  averment  of  plain- 
tUTs  possession. 

Action  by  Julia  C.  Morrison  against  Harry 
B.  Montgomery.  On  general  demurrer.  De- 
murrer overruled. 

BOTq^S  and  CM>NRAD.  JJ.,  sitting. 

William  H.  Co<ver,  of  WUmlngton,  for 
plaintiff. 

Percy  Warren  Green,  of  Wiindngton,  for 
defendant 

CONRAD,  J.,  delivering  the  opinion: 

The  defendant  demurs  generally  to  the 
first  and  second  counts  of  plaintiff's  declara- 
tion, contending  that  no  sufficient  averment 
is  made  by  plaintiff  that  she  was  In  pos- 
sesalon  of  the  premiaeslald  as  the  locus  in 
quo  of  tlie  tresiMiss. 

[1,  t]  It  is  well  established  law  that  in  an 
action  of  trespass  quare  elausum  fregit  the 
plaintiff  cannot  recover  unless  it  be  shown 
that  the  premises  were  in  the  plaintltTs  pos- 
session at  the  time  of  the  alleged  trespass. 
In  the  case  at  bar,  the  plaintiff  avers  in  the 
first  count  of  his  declaration  that  defendant 
broke  and  entered  "the  dose  of  the  plaintiff," 
describing  the  same  in  a  substantial  way. 

In  the  second  count,  the  averment  is  the 
defendant  broke  and  entered  "a  certain  close 
of  the  said  plaintiff,"  and  then  and  there 
ejected,  expelled,  and  put  out  and  removed 
the  said  plaintiff  from  the  possession  thereof. 

The  averments  are,  in  the  Judgment  of  the 
court,  sufficient  to  support  proof  of  the  pos- 
session of  the  premises  by  the  plaintiff  at  the 
time  of  the  alleged  trespass. 

Demurrer  overruled. 
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AJAX  RUBBER  CO.,  Inc.,  t.  GAM. 

(Superior    C!ourt   of    Delaware.     New    Castle. 
March  25, 191ft) 

Gtjabantt  4t=»7(l) — Notice  op  AcxajPTANCB— 
Necessitt. 
In  an  action  to  recover  fntnre  credit*  under 
a  guaranty,  wheWby  defendant  guaranteed  pay- 
ment of  purchases  of  a  company  from  plaintifC, 
it  was  necessary  to  aver  that  plaintiff  gave 
notice  to  defendant  of  acceptance  of  the  guari 
anty.  > 

Action  by  the  AJax  Rubber  Company,  In- 
corporated, against  Emma  S.  Gam.  On  gen- 
eral demurrer  to  the  declaration.  Demurrer 
sustained.  The  question  of  law  presented  ap- 
pears in  the  oplnioD  of  the  court. 

BOYCB  and  CONRAD,  JJ.,  sitting. 

iHerbert  H,  Ward,  Jr.,  of  Wilmington,  for 
plaintiff. 

Harry  Emmons,  of  Wilmington,  for  de- 
fendant. 

CONRAD,  J.,  delivering  the  opinion : 
The   plaintiff   declared   on    the   following 
guaranty  received  from  the  defendant: 

"In '  consideration  of  the  sum  of  one  dollar 
and  other  valuable  considerations,  the  receipt 
whereof  is  hereby  acknowledged,  the  under- 
signed hereby  guarantees  the  prompt  payment 
of  all  purchases  heretofore  made,  and  that  may 
hereafter  be  made  by  A.  B.  Rothacker  Rubber 
Co.,  Inc.,  from  the  Ajax  Rubber  Company,  Inc., 
up  to  the  amount  of  $25,(XX).00,  it  being  under- 
stood that  this  guaranty  shall  be  a  continuing 
guaranty  and  shall  remain  valid  and  cover  all 
purchases,  until  receipt  by  the  Ajax  Rubber 
Company,  Inc.,  of  a  written  notice  from  the 
undersigned  that  this  guaranty  is  terminated. 

"The  undersigned  hereby  farther  consents  to 
and  waives  notice  of  j^ny  extension  or  extensions 
of  payment  that  may  be  hereafter  granted  by 
the  Ajax  Rubber  Company,  Inc.,  to  the  said 
principal  debtor  by  the  acceptance  of  notes  or 
otherwise,  of  the  payment  of  the  indebtedness 
which  is  secured  by  this  guaranty. 

"Dated  March  23,  1917. 

"Emma  S.   Gam.    [L.  S.] 

"Witness:   Hannah  Mammele." 

— and  alleged  that,  In  consideration  of  said 
agreement,  the  plaintiff  did  on  sundry  dates 
between  the  Ist  day  of  April,  A.  D.  1917,  and 
the  2d  day  of  October,  A.  D.  1917,  sell  and 
deliver  to  A.  B.  Rothacker  Rubber  (Compa- 
ny, Incorporated,  on  certain  credit  then  and 
there  agreed  upon  between  them  certain 
goods  which  it,  the  said  A.  B.  Rothacker 
Rubber  Company,  Incorporated,  then  and 
there  had  occasion  for  and  required  of  the 
said  Ajax  Rubber  Company,  Incorporated, 
in  the  way  of  trading  business,  at  and  for 
certain  reasonable  prices  then  and  there 
agreed  upon  by  and  between  them  amounting 
to  the  sum  of  $20.0(X>.00,  which  said  sum  or 


any  part  ther«of  has  not  been  paid,  all  of 
which  the  said  Emma  S.  Gam  afterwards,  to 
wit,  on  the  eth  day  of  October,  1917,  then  and 
there  bad  notice,  and  she,  not  regarding  her 
said  covenants,  promises  and  undertaldngs, 
has  not  yet  paid  said  sum  or  any  part  there- 
of for  the  said  goods  or  any  part  tbereof. 

The  declaration  contains  no  averment  of 
notice  of  the  acceptance  of  the  guaranty  by 
the  plaintiff.  It  Is  necessary  that  the  plain- 
tiff should  av^r  that  It  gave  notice  to  the  de- 
fendant that  it  accepted  her  guaranty  before 
there  can  be  a  recovery  against  her,  in  view 
of  the  fact  tUat  the  action  Is  for  the  recovery 
of  future  credits  under  the  guaranty.  Taylor 
&  Co.  T.  McClung,  2  Houst.  24;  E>armers' 
Bank  v.  Tatoall,  7  Houst.  287,  31  AU.  878; 
Wanamaker  v.  Benn,  3  Pennewlll,  188,  60  Aa 
512. 

The  demurrer  Is  sustained. 


CLARK  V.  WILMINGTON  TRUST  CO.  et  «1. 

(Superior   Court    of   Delaware.      New  Castk. 
March  25, 1919.) 

Replsvut  «=5>87— Action  on  Bond— Scope  op 
Inqcibt. 
Ordinarily  in  an  action  upon  a  replevin  bond 
no  question  can  be  tried  which  could  and  ouglit 
to  have  been  tried  and  determined  in  tiie  re- 
plevin suit,  and  therefore,  where  plaintiff  did  not 
appear  when  case  was  called  for  trial,  defend- 
ant was  entitled  to  a  jury  and  trial  to  prove 
ownership  and  damages. 

Action  by  John  H.  Clark  against  WlUnlng- 
ton  Trust  (Company,  Lucius  C.  Jones,  county 
constable,  and  the  Diamond  State  Warehouse 
Ctompany.     Verdict   for   defendants. 

BOYCB  and  CONRAD,  JJ.,  sitting. 

Robert  Adair,  of  Wilmington  (who  was 
granted  leave  to  withdraw  before  the  case 
was  called  for  trial),  for  plaintiff. 

David  J.  Relnhardt,  of  Wilmington,  for 
defendants. 

This  was  an  action  of  replevin  brought  by 
the  plaintiff  against  the  defendants  for  the 
recovery  of  the  possession  of  certain  house- 
hold goods  and  chattels  seized  and  taken  un- 
der execution  by  Lucius  C.  Jones,  constable, 
Issued  on  a  judgment  obtained  by  the  VfH- 
mlngton  Trust  Company  against  the  plain- 
tiff, for  the  sum  of  ^100  besides  cost  of  suit 
After  the  seizure  of  the  goods,  the  constable 
stored  them  with  the  Diamond  State  Ware- 
house Company,  and  Incurred  expenses  for 
storage  in  the  sum  of  twenty-eigbt  dollars- 
The  goods  were  thereafter  delivered  to  the 
plaintiff  by  the  sheriff  under  the  writ  of  re- 
plevin, the  defendants  not  giving  property 
bond. 

The  case  coming  on  for  trial,  the  plaintiff 
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was  called;  and  not  answering,  counsel  for 
the  defendants  stated  to  the  conrt  tbat  he 
would  not  ask  for  a  nonsuit,  as  the  defend- 
ants* remedy  would  now  probably  be  on  the 
replevin  bond  for  failure  of  the  plaintiff  to 
prosecute  bis  suit,  and  requested  that  he 
might  hare  a  jury  and  proceed  with  the  trial 
for  the  purpose  of  proving  the  ownership 
and  value  of  the  property  replevied  and  de- 
fendants' damages  which  he  claimed  amount- 
ed  to   $138.02. 

BOYOE,  J.  Tour  suggestion  is  a  very  prop- 
er one.  Ordinarily  in  an  action  upon  a  re- 
plevin bond  no  question  can  be  tried  which 
conld  and  ought  to  have  been  tried  and  de- 
termined in  the  replevin  suit  Harmon  v. 
Collins,  2  Peunewlll.  S6,  45  Atl.  641.  Let  a 
Jury  be  drawn. 

Testimony  for  the  defendants  was  submit- 
ted to  the  Jury  and  they  found  for  the  de- 
fendants for  $138.02. 


BEIX  V.  OAMPO. 

(Superior   Court   of    Delaware.     New   Castle. 
Mansh  26,  1019.) 

1.  Landlord  and  Tenant  «=3291(8)— Fobci- 
BLE  DETAnncB— Statekeni  Filed  Befobe 
Jnsncs. 

A  statement  ffled  in  a  cause  of  forcible  de- 
tainer h^d  not  in  substantial  compliance  with 
Rev.  Code  lOlS,  |  4068,  either  ki  form  or  sub- 
stance. 

2.  Landlord     and     Tenant     «3>290(2)   — 

FOBCIBLK  DKAINEfr-OBOtnrDB  —   SuBLXT- 
TINO. 

The  subletting  of  demised  premises  in  viola- 
tion of  stipulation  in  lease  not  to  sublet  with- 
out consent  of  owner  is  not  sufficient  in  itself 
to  support  remedy  afforded  by  Rev.  Code  1915, 
I  4068,  for  forcible  detainer. 

Action  before  a  Justice  of  the  peace  by 
Pasquale  del  Campo  against  Samuel  Bell 
for  forcible  detainer.  Judgment  for  plain- 
tiff for  possession  and  costs  of  salt.  Defend- 
ant brings  certiorari.    Judgment  reversed. 

BOTCE  and  CONRAD,  JJ.,  sitting. 

Percy  Warren  Oreen,  of  Wilmington,  for 
plaintiff  below. 

Harry  Emmons,  of  Wilmington,  for  de- 
fendant below. 

The  plaintiff  filed  before  the  Justice  a 
statement  In  writing,  which,  in  part  is  as 
follows:' 

•  "♦  •  •  That  he,  the  said  Pasquale  del 
Campo,  is  now  entitled  to  the  possession  of  all 
that  said  lot  of  land  with  the  dwelling  thereon 
erected  known  as,  etc.,  situate  in,  etc.,  tliat 
Morris  Arsdit,   t>eing  a  former   owner   of   the 


said  lands  and  premises,  leased  the  said  prem- 
ises to  said  Samuel  Bell,  the  defendant  above 
named,  on  the  13th  day  of  April,  A.  D.,  1916, 
for  Hii  teem  of  fourteen  months  for  the  sum 
of  •  •  •  to  be  paid  in  monthly  ♦  ♦  ••' 
daring  the  continuance  of  said  lease,  aiid  after- 
wards, to  wit,  on  or  about  the  ISth  dfay  of 
September,  A.  D.  1810,  the  said  above  lands 
and  premises  were  sold  by  Morris  Axscht  to  the 
plaintiff  •  •  *  that  the  terms  of  the  said 
lease  have  been  riolated  in  that  there  has  been  a 
subletting  without  the  consent  of  the  owner, 
therefore,  the  said  Pasquale  del  Campo  demands 
the  possession  of  said  premises  and  the  sum 
of,"  etc 

Bev.  Code  1915,  §  4068,  provides  that  the 
person  claiming  possession  shall  file  with  the 
Justice  a  statement  in  writing.  In. substance, 
as  follows: 

"In  c^se  of  a  forcible  entry  and  detainer,  that 
the  plaintiff  (m  such  a  day  and  year  (fixing  the 
time)  was  in  peaceable  possession  of  the  house, 
or  lands  (describing  them)  situate  in  such  a 
county  (naming  it)  and  that  C.  D.  (the  defend- 
ant) on  th«  skme  day  and  year,  with  force  un- 
lawfully entered  the  same  and  dispossessed  him- 
thereof,  and  that  the  said  O.  D.  still  detains 
possession  of  said  bouse  (or  lands)  unlawfully 
and  with  force." 

There  are  numerous  exceptions  to  the  rec- 
ord. The  first  is  that  the  statement  filed  by 
the  plaintiff  does  not  tomply  with  the  re- 
quirement of  the  statute.  Another  is  that 
the  statement  does  not  sha<v  a  cause  of  action 
within  the  Jurisdiction  of  the  Justice,  in  that' 
the  gfround  on  whidi  possession  is  demand- 
ed is,  "that  the  terms  of  said  lease  had  been 
violated  in  that  there  has  been  a  subletting 
without  the  consent  of  the  owner." 

BOTCB,  3.  [1]  The  courf  fe  ot  the  opinion' 
that  the  statement  filed'  in  this  case  is  not 
in  substantial  compliance  with  the  statute 
either  In  form  or  substance. 

[2]  The  8ul>letting  of  donised  premises  in 
violation  of  a  stipniation  in  the  lease  not  to 
sublet  the  same  without  the  consent  of  the 
owner  is  not  suffltient,  in  Itself,  to  support 
the  remedy  afforded  by  the  statute  for  forci- 
ble detainer. 

The  Judgment  below  is  reversed. 


PETRAS  V,  PETRAS. 

(Superior  Court  of  Delaware.    Kent.    Feb.  27, 
1918.) 

1.  Divorce  «=>109— Pboof  of  Leoal  Mar- 
riage. 
In  every  action  for  divorce  it  must  be  prov- 
ed plaintiff  was  legally  married  to  defendant, 
but  plaintiff  is  not  required  to  show  marriaxu 
was  solemnised  according  to  laws  of  state  of 
suit;  essential  fact  being  that  marriage  was 
valid  according  to  laws  of  state  or  country 
where  performed  or  consummated. 
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2.  Mabriaoz  ^s>3  —  FoBBiaN  Cokmon-Law 
Habbtaok 
In  action  for  divorce,  Delaware  court  must 
recognize  legality  of  common-law  marriage  of 
parties  in  and  under  the  laws  of  the  state  «t 
New  York. 

Action  for  divorce  by  Mary  Petras  against 
Adam  Petras.  On  objection  to  the  legality 
of  the  marriage.  Objection  overruled,  and 
decree  nisi  granted. 

PENNBWILL,  C.  J.,  and  RICH,  J.,  sitting. 

John  D.  Hawkins,  of  Dover,  for  plaintiff. 
Arley  B.  Magee,  of  Dover,  for  defendant 

PE9NNEWIUU  G.  J.,  delivering  the  opinion 
of  the  court: 

The  ground  or  cause  alleged  for  divorce  In 
this  case  is  extreme  cruelty.  This  allegation 
la  clearly  proved  and  Is  not  controverted  by 
the  defendant 

The  defendant  does,  however,  deny  that 
there  is  any  evldoice  diowlng  that  the  plain- 
tiff and  defendant  were  ever  legally  married. 
The  plaintiff  testified  that  her  marriage  to 
the  defendant  was  solemnized  by  a  notary 
public  in  1904  in  the  state  of  New  York 
where  they  resided  at  the  time,  and  where 
they  continued  to  live  until  about  1814  when 
they  came  to  Delaware. 

Under  the  laws  of  the  state  of  New  York 
a  notary  public  had  no  authority  to  perform 
a  marriage  ceremony,  neither  was  a  common 
law  marriage  recognized  there  In  the  year 
1904. 

According  to  a  law  of  that  state  that  be^ 
came  effective  January  1,  1902,  niarrlages 
were  required  to  be  solemnized  in  certain 
spedfled  ways,  and  common  law  marriages, 
that  were  vaUd  before,  were  no  longer  recog- 
nized, the  law  providing  that — 

"No  marriage  claimed  to  have  been  contracted 
on  and  after  January  1,  1902,  within  this  state, 
otherwise  than  in  this  article  provided,  shall  be 
valid  for  any  purpose  whatever,"  etc. 

But  this  law  was  repealed  by  a  statute 
passed  in  1907,  and  the  courts  have  con- 
strued the  repealing  act  to  make  common 
law  marriages  valid  In  that  state.  In  Mat- 
ter of  Hinman,  147  App.  Dlv.  452,  131  N.  Y. 
Supp.  861,  decided  in  1911,  the  court  said: 

"I  think  the  repeal  shows  the  changed  public 
policy  of  the  state  and  that  the  Legislature  be- 
came satisfied  that  the  provision  making  mar- 
riages void  unless  performed  in  a  particular 
manner  was  against  the  public  good  and  public 
morals  and  that  the  repeal  was  intended  to  and 
did  make  common  law  marriages  vaUd  in  this 
state." 

So  that  we  may  assume.  In  view  of  this 
statement  of  the  law,  and  the  testimony  re- 
specting their  cohabitation,  admissions  and 
repute  subsequent  to  1907  In  the  state  where 


they  then  lived,  that  there  was  a  common 
law  marriage  which  was  valid  in  that  state, 
and  that  the  plaintiff  and  defendant  were 
husband  and  wife  under  its  laws  when  the 
plaintiff  brought  her  action  here.  The  only 
question,  therefore,  that  this  court  is  re- 
quired to  determine  is  whether,  in  view  of 
that  fact  the  plaintiff  and  defendant  shall 
for  the  purposes  of  this  case  be  regarded  as 
having  been  legally  married. 

The  question  is  not  whether  a  common  law 
marriage  shall  be  recognized  in  this  state,  but 
whether  a  marriage  that  is  entirely  valid  un- 
der the  laws  of  a  state  where  the  parties 
lived  and  from  which  they  came,  shall  be 
recognized  by  our  courts  in  an  action  of  di- 
vorce, even  though  such  marriage  was  a 
common  law  marriage? 

[1]  In  every  action  for  divorce  it  must  be 
proved  that  the  plaintiff  was  legally  married 
to  the  defendant  but  the  plaintiff  is  not  re- 
quired to  show  that  the  marriage  was 
solemnized  according  to  the  laws  of  this 
state.  The  essential  fact  to  be  proved  Is  that 
it  was  valid  according  to  the  laws  of  the 
state  or  county  where  it  is  alleged  to  have 
been  performed  or  consummated. 

[2]  There  is  no  doubt  that  the  plaintlfl 
and  defendant  were  l^ally  married  under 
the  laws  of  the  state  of  New  York  and  we 
can  see  no  escape  from  a  recognition  of  such 
marriage  in  this  proceeding  if  we  are  to 
recognize  the  validity  of  a  contract  of  mar- 
riage relation  that  is  perfectly  legal  acooid' 
Ing  to  the  laws  of  a  sister  state. 

This  does  not  mean  that  the  court  would 
recognize  a  common  law  marriage  claimed  to 
have  lieen  consummated  in  this  state. 

A  decree  nisi  is  granted. 


PLEASANTON  v.  PLBASANTON, 

(Superior  Court  of  Delaware.    Kent.    March  0^ 
1919.) 

DivoBCB  «=3>307— Maintenancx  or  CsiLDBnr 
— Petition. 
Rev.  Code  1916,  i  S031,  authorizing  order 
for  maintenance  of  children  pending  divorce, 
furnishes  a  defendant  husband  sufficient  notice 
that  plaintiff  may  apply  for  an  order  requiring 
him  to  pay  her  a  reasonable  sum  for  mainte- 
nance of  children,  and  it  is  not  necessary  tbat 
the  petititm  for  divorce  request  it 

Action  by  Mary  A.  Pleasanton  against 
Louis  U.  Pleasanton  for  divorce.  Bequest 
by  plaintiff  for  an  order  on  defendant  for 
maintenance  of  Children.    Order  granted. 

PENNEWILL,  O.  X,  and  RICE  and  HBI- 
SEL,  JJ.,  sitting. 
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W.    Watson    Harrington,    of  Dover,    tor 
plaintiff. 
Arley  B.  Magee,  of  Dover,  for  defendant 

Action  for  divorce,  Na  8,  February. term, 
X910. 

Action  by  Mary  Pleasanton  against  Louis 
D.  Pleasanton  lor  divorce  on  the  ground 
of  extreme  cruelty.  Plaintiff  asked  lor  or- 
der on  defendant  for  maintenance  of  their 
children.  Such  order  may  be  granted, 
though  not  asked  for  in  petition. 

At  the  trial  plaintiff  asked  the  court,  in 
case  a  decree  nisi  should  be  granted  and 
the  children  awarded  to  her,  to  order  the 
defendant  to  pay  the  plaintiff  a  reasonable 
sum  for  their  maintenance. 

The  delendant  objected  because  the  plain- 
tilTs  petition  did  not  contain  any  such  re- 
quest, although  custody  of  the  children  was 
asked  for,  and  he  had,  therefore,  no  notice 
tliat  an  order  for  their  maintenance  would 
be  applied  for. 

PEMNEWIU/,  O.  3.,  delivering  the  opinion 
of  the  court: 

Our  statute  respecting  divorce  contains 
the  foUowlns  provision: 

"The  Snperior  Court  within  any  of  the  coun- 
ties of  this  state  is  authorized  and  empowered 
hk  its  discretion,  in  any  caase  of  annulment  of 
marriage  or  divorce  brought  before  said  court, 
and  in  which  a  decree  nisi  for  annulment  of  mar- 
riage or  for  divorce  from  the  bonds  of  matri- 
mony or  a  decree  for  separation  is  entered  by 
said  court,  to  make  such  order  for  the  distri- 
bution, care  and  maintenance  of  the  children 
bom  during  the  continuance  of  the  marriage 
■ought  to  be  affected  by  such  proceeding,  as  is 
just  and  reasonable;  and  said  court  may  from 
time  to  time  revise  and  change  such  order  as 
occasion  may  require."    Rev.  Code  1915,  J  3031. 

Because  of  the  broad  powers  and  large 
discretion  conferred  by  the  statute  the  court 
are  of  the  opinion  that  the  order  asked  for 
by  the  plaintiff  may  be  granted.  The  stat- 
ute, of  which  the  defendant  is  presumed  to 
have  knowledge,  furnishes  sufficient  notice 
that  sndi  an  order  may  be  applied  for. 


DAVID  ▼.  FRANTZ. 

(Superior  Court  of  Delaware.    New  Castle. 
March  25,  1919.) 

1.  Lardlobd   AMD   Tenant  «=»291(18)— Un- 
l.AwrtrL     Detainer— Judgments    Appkjt.- 

ABLK— COUBT  01'  COKUON  PlEAS. 

Under  Rev.  Code  1916,  f  §  3763e,  3763h,  as 
added  by  29  Del.  Laws,  c.  250,  {§  5,  8,  provid- 
ing that  the  right  of  appeal  from  the  court  of 
common  pleas  for  New  Castle  county  shall  cor- 
respond to  right  of  appeal  from  justices  of  peace, 
an  appeal  wUl  not  lie  from  judgment  in  land- 
lord's  action   for   possession   against  hold-over 


tenant,  no  appeal  in  forcible  entry  and  detainer 
and  hold-over  cases  being  prescribed  by  Rev. 
Code  1915,  il  406&-4084,  defining  right  of  ap- 
peal from  justices  of  peace. 

2.  Lanolobd   and   Tenant  «=3291(18)— Un- 
lawful Detaireb  —  Judoments  Appeal- 
able. 
Rev.  Code  1915,  i  4034,  providing  for  ap- 
peals from  justices  of  the  peace  in  action  of 
debt  made  applicahle  to  court  of  common  pleas 
for  New  Castle  county,  does  not  authorize  an 
appeal  from  judgment  in  landlord's  action  for 
possession  against  holding  over  tenant. 

Action  by  Abram  K  Frantz  In  the  court  of 
common  pleas  for  New  Castle  county  against 
Blanche  H.  David  as  holding  over  tenant. 
Judgment  for  plaintiff,  for  possession,  dam- 
ages, and  costs.  Defendant  appeals.  On  mo> 
tlon  to  dismiss  the  appeal.    Motion  granted. 

See,  also,  104  Atl.  779. 

BOTCE  and  CONRAD,  JJ.,  sltUng. 

Reuben  Satterthwalte,  Jr.,  of  Wilmington, 
for  appellant 

Robert  Adair,  of  Wilmington,  for  respond- 
ent 

BOTCB,  J.  The  statute  creating  the  court 
of  common  pleas  for  New  Castle  county  Is 
chapter  250,  29  Laws  of  Delaware,  821. 

Section  6  (Code,  i  3763e),  provides: 

"  •  *  •  The  said  court  shall  also  have  con-, 
current  jurisdiction  in  actions  of  forcible  entry, 
detainer  and  holding  over  of  tenants.    *    *    *  " 

Section  8  (Code,  i  S763h),  provides: 
"From  any  order,  ruling,  decision  or  judgment 
of  said  court  the  agreed  party  shall  have  the 
rights  of  appeal  or  certiorari,  to  the  Superior 
Court  of  New  Castle  County,  in  the  same  man- 
ner as  ia  now  provided  by  law  as  to  causes 
tried  before  Justices  of  the  Peace." 

.  [1,2]  The  right  of  appeal  from  the  court 
of  common  pleas  la  controlled  by  the  statute 
creating  said  court  and  is  circumscribed  by 
the  phrase  in  the  statute  'in  the  same  man- 
ner as  is  now  provided  by  law  as  to  causes 
tried  before  justices  of  the  peace" ;  justices' 
Jurisdiction  in  forcible  entry,  detainer,  and 
holding  over  cases  is  prescribed  by  chapter 
123,  Rev.  Code  1915,  page  1856,  etc.  No 
appeal  from  justices  of  the  peace  to  this 
court  In  such  cases  is  provided  for  by  the 
last-mentioned  statute ;  and,  therefore,  there 
is  no  appeal  from  the  court  of  common  pleas 
in  such  a  case.  Appeals  from  judgments  of 
justices  of  the  peace  provided  for  in  actions 
of  debt  (Rev.  Code  1915,  i  4034)  have  no  ap- 
plication to  a  case  of  a  landlord  against  a 
holding  over  tenant  whether  tried  before  a 
justice  of  the  peace  or  in  the  court  of  com- 
mon pleas.  There  Is  no  appeal  from  the 
judgment  of  the  court  of  common  pleas  in 
this  case. 
The  appeal  Is,  therefore,  dismissed. 
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LBVITON  V.  WALSH  et  at 

(Superior    Court   of    Delafvare.     New   Castle. 
March  26,  1918.) 

1.  JOSncES    OF   TBI    Peack    «=s>160(3)— Ap- 

PEAIi— iSUMUONS. 

On  appeal  from  justice  of  the  peace  to  su- 
perior court  on  the  return  of  the  summons  with 
sheriff's  indorsement  thereon  of  non  est  in- 
ventus, an  alias  summons  should  be  issued  be- 
fore the  next  term ;  issuance  after  intervening 
term  being  too  late. 

2.  J08TICK8  or  THB  PEACB  «=»iel(3)— APPEAL 

—STTimoNs— General  Appearance. 
On  appeal  from  justice  of  the  peace  to  su- 
t>erior  court,  where  an  alias  summons  upon  re- 
turn of  summons  with  the  sheriff's  indorsement 
of  son  est  inventus  was  not  issued  until  after 
intervening  term,  a  general  appearance  by  re- 
spondent cured  the  defect. 

3.  JcgricES  OP  TPE  Peace  i8=>159(9)— Appjcal 
— Entby  of  SrSBTT. 

On  appeal  from  justice  of  the  peace  to  su- 
perior court,  where  entry  of  surety  required  by 
B«v.  Code  1915,  i  4035,  was  not  made  in  the 
personal  name  of  the  appellant,  in  which  ho 
had  brought  the  action,  but  in  the  name  of  a 
company  under  which  he  did  business,  the  ap- 
peal wiU  be  dismissed. 

Action  before  a  Justice  of  the  peace  by 
Samuel  Levlton,  trading  as  the  Star  Wall 
Paper  &  Decorating  Company,  against  James 
J.  Walsb  and  Nellie  C.  Walsh.  Jndgment 
for  defendants,  and  plaintiff  appeals.  On 
motion  to  quash  alias  summons.  Motion 
granted. 

BOTCE    ^d    CONBAD,    JJ.,    sitting. 

Aaron  Binger  and  Robert  H.  Richards,  both 
of  Wilmington,  for  appellant. 

Herbert  H.  Ward,  Jr.,  of  Wilmington,  for  \ 
respondents. 

Counsel  for  respondent,  after  a  general 
.  appearance,  a  few  days  before  the  present 
term,  moved  to  quash  the  alias  summons  on 
the  ground  that  the  return  of  the  summons 
to  the  November  term,  1918,  was  non  est  in- 
ventus, and  that  the  alias  summons  was  not 
issued  returnable  to  the  next  succeeding 
January  term,  as  required  by  the  statute, 
but  to  the  present  Mar<:;h  term. 

It  was  contended  for  the  appellant  that, 
whether  the  alias  summons  was  quashed  or 
not,  general  appearance  of  the  respondent 
cured  the  defect  relied  on. 

BOTCE,  J.  [1,  2]  As  was  said  in  lilorrlson 
V.  Montgomery,  7  Boyce,  — ,  105  Atl.  425,  on 
the  return  of  the  summons  with  the  sherifTs 
indorsement  thereon  of  non  est  Inventus,  an 
alias  summons  should  be  issued  before  the 
next  term.  This  was  not  done  in  this  casa 
The  issuance  of  the  alias  summons,  after  an 
Intervening  term,  was  too  late.     Wfe  think. 


been  entered   for   the   respondent,   it  Is  in 
effect   equivalent  to  service,  and  cures  any 
defect  arising  by  reason  of  the  failure  to 
Issue  the  alias  summons  in  proper  time. 
Let- the  alias  summons  be  quashed. 

Whereupon  counsel  for  respondent  moved 
to  dismiss  the  appeal  on  the  ground  that  it 
appears  from  the  entry  of  surety,  required 
by  the  statute  (Rev.  Code  1915,  I  4035),  as 
shown  by  the  transcript  of  the  justice  filed 
in  this  case,  appeal  was  taken  by  "the  Star 
Wall  Paper  &  Decorating  Company." 

Counsel  for  the  appellant  contended  that 
the  motion  comes  too  late  (Townsend  v.  Stew- 
art, 4  Har.  9i;  Lewis  v.  Hazel,  4  Har.  470; 
Peninsula  Cut  Stone  Co.  v.  Nixon,  3  Boyce, 
339,  83  Atl.  1061),  and  also  that  the  appellant 
had  a  right  to  adopt  and  use  his  trade-name 
in  taking  the  appeal. 

BOXCE,  J.  [3]  Under  the  statute,  only  a 
party,  or  his  agent  or  attorney,  is  entitled  to 
an  appeal.  The  Star  Wall  Paper  &  Decorat- 
ing Company  was  not  the  party  plaintiff  io 
the  action  before  the  jnstlce  of  the  peace, 
neither  is  it  the  appellant  in  this  court  The 
entry  of  surety,  on  praying  for  an  .ai>peal,  as 
required  by  the  statute,  is  for  the  benefit  of 
the  appellee,  and  the  appeal  must  be  taken  la 
conformity  with  the  requlronent  of  the  stat- 
ute. 

The  appeal  Is  dismissed. 


OWNBEY  v.  MORGAN  et  «L 

(Supreme  Court  of  Delaware.     June  20,  1917. 
On  the  Merita,  March  21,  1919.) 

1.  Appeal  and  Erbob  9=9465(1)— Supebsbde- 
As     Bond  —  Auoont  —  "Condemhatiox 

Monet." 
Under  Const,  art.  4,  {  27,  providing  that 
a  supersedeas  bond  shall  be  sufficient  to  secure 
payment  of  "condemnation  money,"  the  qnot- 
ed  words  mean  amount  of  judgment  below,  where 
there  is  a  general  judgment  that  defendant  most 
pay  plaintiff  a  sum  of  money  which  is  collecti- 
ble from  any  property  of  defendant 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Condem- 
nation Party.] 

2.  Appeal  and  Ebbos  «=>4C5(1)— Supebsede- 

AS.BOND— "SumCIENT  SECURITY." 

Under  Const,  art  4,  i  27,  providing  that  i 
supersedeas  bond  shall  be  such  as  to  furnish 
sufficient  security  to  abide  decree  if  there  be  no 
condemnation  money,  "sufficient  security"  in 
such  case  depends  on  the  nature  of  the  cause 
and  the  judgment  or  decree  rendered. 
[Ed.  Note.— For  other  definitions,  see  Words 


however,    that    general    appearance    having  and  Phrases,  Sufficient  Security,] 
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3.  CousTB  «s>78— Bxrucs  or  Coi7«i— Appeal 
Beoobd— Vauditt. 

A  rale  of  tke  Supreme  Oonrt,  thoagh  not  le- 
qniring  eTery  supersedeas  bond  to  be  condition- 
ed on  payment  of  condemnation  money,  does 
not  violate  Const.  «rt.  4,  {  27,  requiring  that 
■apersedeaa  bonds  ciye  sufficient  aecnrity  for 
paymeKt  of  condemnati<Hi  money  or  to  abide  de- 
cree. 

4.  Atfeai,  and  Erbob  «53465(1)— Supebbbde- 

AS— AMODNT— AlTACHMEWT  SUIT. 

Under  Oonst.  art.  4,  {  27,  providing  that 
a  saperaedeas  bond  shall  be  suffiqient  to  secure 
payment  of  condemDation  money  or  to  ^abfde 
judgment,  a  bond  given  in  an  attachment  suit 
against  nonresident  defendant  in  which  judg- 
ment was  collectible  only  from  property  attach- 
ed was  sufficient,  thoagh  not  based  on  amonnt 
of  judgment. 

6.  Appkai.  and   Bbbob   «=966— Okdebb   Bs* 

VIEWABUti-FlNAX.  JVOOUENT. 

A  writ  of  error  cannot  be  taken  until  after 
a  final  judgment. 

6.  Appeal  and  Erbob  «=»78(1)  —  Review — 

"FlSAL  DKClBIofj." 

A  decision  is  "fin^"  in  the  sense  of  being 
appealable  when  the  successful  party  has  ob- 
tained his  rights  either  by  direct  operation  of 
the  decree  itself  or  by  means  of  proceedings  of 
a  ministerial  character  to  enforce  execntion  of  it. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decision.] 

7.  Appeal  amd  Ebbob  e=987(^)— Matiebs 
Reviewable  —  Inteblochiobt  Decisions 
ON  Discbeiionabt  Matters. 

Interlocutory  decisions  of  matters  discre- 
tionary with  the  court  are  not  reviewable  by 
writ  of  error.    Sev.  Code  1915,  H  4421^424. 

8.  Afcpeal  and  Ebbos'  ®=9870(5)  —  Mattebs 
Review ABLB— Denial  or  Riqht  or  Appel- 
lant TO  Dkisno. 

'  An  order  striking  off  the  appearance  and 
pleas  of  defendant,  plaintiff  in  error,  and  deny>- 
ing  the  right  to  defend  without  the  entry  of 
special  bail,  is  reviewable  after  final  judgment 
upon  writ  of  error  to  the  Superior  Court. 
Const,  art.  4,  1 12,  par.  1. 

9.  Appeal  and  Erbob  ^=3516— Courts  ®=» 
80(4>— Recobd— OouBT  Rules. 

Rule  12,  being  a  rule  of  the  Court  of  Er- 
rors and  Appeals,  and  also  a  rule  of  the  Su- 
preme Court,  is  authorized  by  Rev.  Code  1915, 
I  3707,  and  provides  for  incorporation  into  the 
record  of  every  matter  or  proceeding  reviewable 
which  is  not,  by  virtue  of  sections  4438  and 
4439,  properly  placed  in  the  bill  of  exceptions. 

10.  Appeal  and  Ebbob  «=961&— Record— Ev- 
idence or  ItlATTEBs  Pasbbd  Ufon. 

It  cannot  be  said  that  there  is  not  in  the 
record  physical  evidence  of  matters  passed  on 
by  the  Superior  Court,  where  the  record  shows 
that  on  two  occasions  matters  were  certified  to 
the  court  in  banc  for  decisions,  after  which  they 
were  referred  back. 


11.  CouBis  $=»91(^  —  Delawabi  Superior 
Court— CouBT  in  Banc— Rules  or  Deci- 
sionI 

The  court  in  banc  is  a  separate  tribunal 
from  the  Superior  Court,  and  in  a  soise  an  ap- 
pellate court  to  which  questions  of  law  are  sent 
by  the  Superior  Court  on  its  own  motion,  but 
its  decisions  do  not  bind  the  Supreme  Court. 

12.  Appeal  and  Ebbob  <^597(2)  —  Tban- 
scRiFT— Motion  to  Set  Abide--Judoment 
BY  Default. 

A  motion  to  set  aside  a  judgment  by  default 
was  properly  included  in  a  transcript,  since  it 
preceded  the  final  judgment  and  was  not  in  it- 
self a  final  judgment 

13.  Appeal  and  Ebbob  «=»5d7(2)  — Tban- 
scBiPT— Motion  to  Reopen  Judgment. 

A  motion  to  reopen  a  judgment  is  not  prop- 
erly in  a  transcript  npon  writ  of  error,  since 
it  was  made  subsei^uent  to  the  final  Judgment. 

Heisel,  3.,  dissenting. 

Srror  to  Superior  Court,  New  Castle 
County. 

Action  of  foreign  attadhment  by  John 
Plerpont  Morgan  and  otta«rs,  as  executors  of 
the  estate  of  John  Plerpont  Morgan,  deceased, 
against  James  A.  Own'bey.  Judgment  for 
plaintiffs  (6  Boyce,  379. 100  Aa  411).  and  de- 
fendant brings  error.  Plaintiffs  move  that 
defendant,  as  plaintiff  in  error,  be  required  to 
give  additional  security  in  the  supersedeas 
bond  and  to  strike  out  certain  portions  of 
the  record.  Motion  for  further  security  in 
supersedeas  bond  dmled.  Motion  to  strike 
denied,  ezc^t  that  petition  to  open  final 
Judgment  and  proceedings  relating  thereto 
and  bill  of  exceptions  are  ordered  stricken 
from  the  transcript  On  the  merits,  Judgment 
affirmed. 

Before  CURTIS,  Gh.,  and  CONRAD,  RICS 
and  HEISEL,  JJ.,  sitting. 

Ward,  Gray  ft  Neary,  of  Wilmington,  for 
plaintiff  In  error. 

Saulsbury,  Morris  &  Rodney,  of  Wilming- 
ton, for  defendants  in  error. 

This  Is  a  writ  of  error  to  the  Sui)erIor 
Court  In  a  foreign  attachment  action  wherein 
the  defendant  below  was  denied  by  the  court 
a  right  to  appear  and  defend  the  action  until 
he  had  dissolved  the  attachment  of  bis  prop- 
erty by  giving  security  for  an  amount  at  least 
equal  to  the  money  claim  made  by  the  plain- 
tiffs below. 

The  action  below  was  an  attachment 
against  the  defendant  as  a  nonresident  of  the 
state  of  Delaware.  This  Is  a  statutory  pro- 
ceeding pursuant  to  which  the  sheriff  attach- 
ed shares  of  stock  of  the  Wooten  Land  8c 
Fuel  Company  held  or  owned  by  the  defend- 
ant, and  a  narr.  was  afterwards  filed  by 
the  plaintiffs.  Later  counsel  for  the  defend- 
ant, for  {he  purpose  of  entering  an  appeAiv 
ance  for  the  defendant,  wrote  their  names  In 
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the  usual  way  on  tbe  appearance  docket,  and 
tbe  prothonotary  received  from  them  pleas. 
TTbereupon  the  attorney  for  the  plaintiffs 
filed  a  written  motion  asking  that  the  ap- 
pearance of  the  defendant's  counsel  and  the 
«ntry  made  by  the  prothonotary  be  stricken 
out  and  that  the  pleas  be  stricken  from  the 
flies.  Counsel  for  the  defendant  then  filed  an 
answer  to  the  plaintiffs'  motion,  claiming 
among  other  things,  that  a  denial  of  the 
right  to  a]K>ear  and  defend  without  giving 
security  for  the  discbarge  of  the  property 
attached  violated  rights  of  the  defendant  se- 
cured by  the  CSonstltution  of  the  United 
States.  This  motion  of  the  plaintiffs  below 
to  strike  out  the  appearance  was  heard  by  the 
court  in  banc,  and  Its  opinion  that  the  de- 
fendant could  appear  only  by  entering  ball 
was  certified  to  the  Superior  Court.  6  Boyce, 
37S,  383,  406,  407,  100  AtL  411.  Thereupon 
the  Superior  Court  ordered  that  the  attempt- 
ed appearance  for  the  defendant  and  the 
docket  entries  be  stricken  off.  A  Judgmmtt 
for  the  plaintiffs  for  want  of  an  appearance 
for  the  defendant  was  then  entered  collectible 
only  from  the  property  attached,  the  amount 
of  the  judgment  to  be  ascertained  by  inquisi- 
tion at  bar.  Thereupon  the  defendant  filed 
a  petitlcm  asking  that  the  Judgment  be  open- 
ed and  that  he  be  permitted  to  appear  and 
defend.  A  rule  issued  on  this  petition  and  a 
motion  of  the  plaintiffs  to  discharge  the  rule 
and  strike  off  the  petition  to  open  the  Judg- 
ment was  certified  to  the  court  in  banc.  The 
court  in  banc  having  beard  the  matter  and 
having  certified  to  the  Superior  Court  their 
opinicm,  the  rule  was  disdiarged. 

An  inquisition  at  bar  by  a  jury  was  then 
had  and  the  damages  of  the  plaintiffs  as- 
certained to  be  $200,168.57,  and  a  final  Judg- 
ment for  that  amount  rendered.  Thereupon 
the  defendant  filed  a  petition  to  open  the 
Judgment  entered  on  the  Inquisition,  and  a 
rule  for  that  purpose  was  obtained  and  a 
motion  was  made  by  the  attorneys  for  the 
plaintiffs  to  discharge  the  rule  and  strike  off 
the  petition.  These  motions  were  certified  to 
the  court  in  banc,  heard  there  and  decided 
against  the  defendant,  and  the  rule  was  dis- 
charged by  the  Superior  Court  pursuant  to 
the  opinion  of  the  court  in  banc.  An  order 
was  then  made  in  the  usual  course  that  the 
attached  property,  Shares  of  stock,  be  sold  by 
the  sheriff.  Later  a  bill  of  exceptions  con- 
taining all  the  foregoing  matters  was  signed 
by  the  Chief  Justice  in  the  usual  way. 

A  writ  of  error  was  sued  out  in  the  Su- 
preme Court  by  the  defendant  below  and  the 
following  assignments  of  error  were  filed: 

First.  The  court  below  erred  in  making 
its  order  of  the  5th  day  of  April,  A.  D.  1816, 
which  after  certain  findings  of  fact,  was  as 
follows: 

"It  is  ordered  by  the  court  that  said  attempt- 
ed appearance  of  Ward,  Gray  &  Neapy,  Es- 
quires, for  said  defendant,  and  the  said  docket 
entries  made  by  the  prothonotary  as  aforesaid 


be  stricken  out  and  that  said  paper  writings 
containing  pretended  pleas  and  reply  to  idain- 
tiffs'  motion  marked  'Filed'  by  the  protibonotary 
aa  aforesaid,  be  stricken  from  the  files  of  thin 
court ;    and 

"It  is  further  ordered  that  jadgment  for  want 
of  appearance,  collectible  only  from  the  proper- 
ty attadied,  be  entered  in  favor  ot  the  said 
plaintiffs  and  against  the  said  defendaat,  and 
further  that  the  amount  of  said  Jadgment  be 
ascertained  by  inquisition  at  bar" 

— in  that  the  statutes  of  the  state  of  D^- 
ware.  In  supposed  conformity  to  which  the 
said  order  was  made,  and  the  proceedings 
thereunder  In  said  cause  are  lA  violation  of 
the  Constitution  of  the  United  States,  and 
void,  because: 

1.  Itereby  the  said  Ownbey,  who  was  a 
citizen  of  the  state  of  Colorado,  was  deprived 
of  privileges  and  immunities  of  citizens  of 
the  several  states,  contrary  to  the  seeond  sec- 
tion of  the  fourth  artt<de  of  ttie  Gonstltntlon 
of  the  United  States ; 

2.  Because  thereto  the  privileges  and  Im- 
munities of  Ownbey,  who  was  a  dttzen  of  the 
United  States,  were  and  are  abridged,  ccm- 
trary  to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States; 

3.  Because  the  said  Ownbey,  was  and  is 
thereby  deprived  of  his  property  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment  to  the  Constltutton  of  the  United 
States;  and 

4.  Because  the  said  Ownbey  was  thereby 
denied  the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States. 

Second.  The  court  below  erred  in  the  mak- 
ing of  its  said  order  of  the  6tb  day  of  April, 
A.  D.  1916,  whereby  It  struck  out  of  the 
record  of  said  cause  the  appearance  of  the 
said  James  A.  Ownbey,  sidd  defendant,  by  his 
attorneys  and  thereby  prevented  the  said 
defendant  from  making  his  defense  against 
the  claims  of  the  plaintiffs  in  said  cause,  and 
thereupon  altered  Judgmoit  for  want  of 
said  appearance  In  favor  of  said  plaintiffs 
and  against  the  said  defendant.  In  that  the 
statutes  of  the  state  of  Delaware,  In  sup- 
posed conformity  to  which  the  said  order  was 
made,  and  the  proceedings  thereunder  In  said 
cause  are  in  violation  of  the  Constitution  of 
the  United  States,  and  void,  because: 

1.  Thereby  the  said  Ownbey,  who  was  a 
dtfzen  of  the  state  of  Colorado,  was  deprived 
of  privileges  and  Immunities  of  dtizens  of 
the  several  states,  contrary  to  the  second 
section  of  the  fourth  article  of  the  Constitu- 
tion of  the  United  States; 

2.  Because  thereby  the  privileges  and  Im- 
munities of  Ownbey,  who  was  a  citizen  of 
the  United  States,  were  and  are  abridgled, 
contrary  to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States; 

3.  Because  the  said  Ownbey  was  and  Is 
thereby  deprived  of  his  property  without  due 
process  of  law,  contrary  to  the  fouiteeath 
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am«adment  to  tbe  Oanstttntion  of  the  United 
States;  and 

4.  iiecause  tbe  said  Ow^bey  was  thereby 
denied  tbe  equal  protection  of  tbe  laws,  oonr 
trary  to  the  fourteenth  amendment  at  the 
ConstltutlQa  of  the  United.  States. 

Tbird.  The  court  below  erred  in  making 
its  said  order  of  the  5th  day  of  April,  A.  D. 
1916,  whereby  it  struck  out  from  the  record 
of  said  cause  tbe  appearance  of  said  de- 
fendant, by  hia  attorneys,  and  struck  from 
the  files  of  said  oourt  tbe  paper  writings  con- 
taining tbe  pleas  of  said  defendant  to  the 
merits  of  said  cause  which  the  defendant  had 
filed  in  said  cause,  whereby  the  said  court 
prevented  the  said  James  A.  Ownbey,  said 
defendant  below,,  plaintiff  In  error,  from 
defending  against  tbe  claims  of  the  plaintiffs 
below,  defendants  in  error,  and  thereupon 
ordered  Judgment  to  be  entered  in  supposed 
default  of  appearance  in  said  cause  by  said 
def«idant  below,  plaintiff  in  error,  in  favor 
of  said  plaintiffs  below,  and  against  said 
defendant  below,  in  that  tbe  statutes  of  the 
state  of  Delaware,  In  supposed  conformity 
to  'Which  the  said  order  was  made,  and  the 
proceedings  thereunder  in  said  cause  are  in 
violation  of  tbe  Constitution  of  the  United 
States,  and  void,  because: 

1.  Thereby  the  said  Ownbey,  who  was  a 
dtlzen  of  the  state  of  Colorado,  was  de- 
prived of  privileges  and  Immunities  of  dtl- 
Eens  of  tbe  several  states,  contrary  to  the 
second  seetlon  of  the  fburth  article  of  the 
Constitution  of  Oie  United  States ; 

2.  Because  thereby  tbe  privileges  and  Im- 
unnltles  of  Ownbey,  who  was  a  citizen  of  the 
United  States,  were  and  are  abridged,  con- 
trary to  the  fourteenth  amendment  to  tbe 
Constitution  of  the  United  States; 

3.  Because  thereby  tbe  said  Ownbey  was 
and  is  deprived  of  bis  property  without  due 
process  of  law,  contrary  to.  tbe  fburteenth 
amoidment  to  the  CbnstitutioB  of  tbe  United 
States;  and 

4.  Because  the  said  Ownbey  was  thereby 
denied  the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  tbe  United  States. 

Fourth.  The  court  below  erred  In  making 
its  said  order  of  the  Gth  day  of  April,  A.  D. 
1916,  which,  after  certain  findings  of  f^ct,  was 
as  follows: 

"It  is  ordered  by  tie  court  that  said  attempt- 
ed appearance  ot  Ward,  Gray  &  Neary,  Es- 
quires, for  said  defendant,  and  the  said  dockut 
entries  made  by  the  protbonotary  as  aforesaid 
be  stricken  out  and  that  said  paper  writings  con- 
taining pretended  pleas  and  reply  to  plain- 
riffs'  motion  marked  Tiled'  by  the  proUiono- 
tary  as  aforesaid,  be  stricken  from  the  files 
of  this  conrt;   and 

"It  is  further  ordered  that  judgment  for 
want  of  appearance,  collectible  only  from  the 
property  attached,  be  entered  in  favor  of  the 
said  pKdntiffs  and  against  the  said  defendant, 
and  further  that  the  amount  of  said  judgment 
t>e  ascertained  by  inquisition  at  bar" 


—in  that  the  statutes  of  the  state  of  Dela* 
ware,  in  supposed  conformity  to  which  the 
proceedings  in  such  cause  were  had  and  the 
said  order  was  made,  and  under  which  stat- 
utes the  plaintltis,  upon  their  own  affidavit 
or  upon  the  affidavit  of  some  credible  person 
in  their  behalf,  alleging  the  indebtedness  of 
the  defendant  below  to  plalntitcs'  decedent 
in  a  sum  exceeding  $50.00,  were  authorized 
to  mark  on  the  writ  of  attachment  thereupon 
Issued,  and  to  fix  the  amount  of  bail  required 
in  said  cause  at  the  sum  of  $200,000.00,  and 
thereupon  to  attach  the  property  of  said  de- 
fendant below  and  prevent  his  entry  of  ap- 
pearance in  such  attachment  suit  or  the  mak- 
ing of  his  defense  therein  to  the  dalm  of 
said  plaintiffs,  in  default  of  the  entry  of  said 
$200,000.00  of  baU  in  said  cause,  and  there- 
npon  to  obtain  interlocutory  Judgment,  to- 
ascertain  the  amount  of  such  Interlocutory 
judgment  ex  parte,  and  thereupon  to  obtain 
final  Judgment  in  such  cause,  and  thereupon 
to  obtain  order  of  sale  and  make  sale  of  the 
property  so  seized,  aU  of  which  befbre  the- 
defendant  below  should  Iiave  any  opportu- 
nity to  enter  any  appearance  In  said  causer 
or  make  defense  to  the  claim  of  said  plain- 
tiffs in  error,  in  default  of  his  ability  to 
furnish  said  bafl  in  the  sum  of  $200,000.00, 
axe  against  the  coounon  right  of  said  defend- 
ant below  and  unconstitotional  and  void,  be- 
cause: 

1.  Thereby  the  said  Ownbey,  who  was  a 
citizen  of  the  state  of  Colorado,  was  deprived 
of  privileges  and  immunities  of  citisens  ot 
the  several  states,  contrary  to  the  second  sec- 
tion of  the  fourth  article  of  the  Constitution 
of  the  United  States; 

2.  Because  thereby  the  privileges  and  im- 
munities of  Ownbey,  who  was  a  citizen  of  the 
United  States,  were  and  are  abridged,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States;     . 

3.  Because  the  said  Ownbey  was  and  is 
therebjT  deprived  of  his  property  without  due 
process  of  law,  contrary  to  tbe  fourteentb 
amendment  to.  the  Constitution  of  the  United 
States ;    and 

4.  Because  the  said  Ownbey  was  tberet^  de- 
nied the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

Fifth.  The  court  below  erred  in  maklns 
its  order  of  the  29th  day  of  May,  A.  D.  1916^ 
whereby  it  ordered  that  the  rule  be  discharg- 
ed which  it  had  ordered  to  issue  upon  the 
petition  and  motion  of  the  said  James  A. 
Ownbey,  said  defendant  below,  plaintiff  in 
error,  to  show  cause. why  the  interlocutory- 
Judgment  in  favor  of  the  said  plaintiffs  be- 
low,and  against  the  said  defendant  below» 
upon  the  supposed  default  of  appearance  by 
said  defendant  below  in  said  cause,  might  not 
be  opened  and  why  he,  the  said  defendant 
below,  might  not  be  permitted  to  appear  in 
said  court  and  disprove  or  avoid  tlie  debt 
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or  claim  of  the  plaintiffs  below  in  said  cause, 
in  that  the  said  court  did  not  exercise  a  Just 
Judicial  discretion  In  the  premises,  which 
Just  Judicial  dlsraretion  would  have  led  them 
to  grant  the  prayer  of  said  petition  and  mo- 
tion of  said  defendant  below. 

Sixth.  The  court  below  erred  in  making 
Its  order  of  the  29th  day  of  May,  A.  D.  1916, 
whereby  it  ordered  that  the  rule  be  discharg- 
ed which  it  had  ordered  to  issue  upon  the 
petition  and  motion  of  the  said  James  A. 
Ownbey,  said  defendant  below,  plaintiff  In 
errbr,  to  show  cause  why  tlie  interlocutory 
Judgment  in  favor  of  the  said  plaintiffs  below 
and  against  the  said  defendant  below  upon 
the  supposed  default  of  appearance,  by  said 
defendant  below  In  said  cause  should  not  be 
opened,  and  why  he,  the  said  defendant  be- 
low, should  not  be  permitted  to  appear  in  said 
court  and  disprove  or  avoid  the  debt  or  claim 
of  the  plaintiffs  below  in  said  cause,  in  tliat 
the  statutes  of  the  state  of  Delaware  and  the 
proceedings  thereunder,  in  supposed  accord- 
ance with  and  upon  which  the  said  (nrder 
was  made,  are  against  common  right,  in  viola- 
tion of  the  Constitution  of  the  United  States, 
and  void,  because: 

1.  Thereby  the  said  Ownbey,  who  was  a 
citUen  of  the  state  of  Colorado,  was  deprived 
of  privileges  and  immnnltiee  of  citizens  of 
the  several  states,  contrary  to  the  seoond 
section  of  the  fourth  article  of  the  Consti- 
tution of  the  United  States ; 

2.  Because  thereby  the  privileges  and  im- 
mnnltles  of  Ownbey,  who  was  a  dtlzen  of  the 
United  States,  were  and  are  abridged,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States ; 

8.  because  the  said  Ownbey  was  and  is 
thereby  deprived  of  his  property  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States;  and 

4.  Because  the  said  Ownbey  was  thereby 
doiied  the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

Seventh.  That  the  court  below  erred  lA 
making  its  order  of  the  27th  day  of  Novem- 
ber, A.  D.  1916,  that  the  rule  be  discharged 
which  it  had  on  the  29th  day  of  May,  A.  D. 
1916,  Issued,  and  to  the  plaintiffs  below  di- 
rected, upon  the  petition  and  motion  of  the 
said  James  A.  Ownbey,  said  defendant  below, 
to  show  cause  why  the  final  Judgment  entered 
in  said  cause  might  not  be  opened,  why  said 
defendant  below  might  not  be  permitted  to 
appear  in  said  court  and  disprove  or  avoid 
the  said  debt  or  claim  of  said  plaintiffs  be- 
low, and  also  why  said  final  Judgment  might 
not  be  vacated,  in  that  the  said  court  did 
not  exercise  a  Just  Judicial  discretion  in  the 
premises,  which  Just  Judicial  discretion  would 
have  led  them  to  grant  the  prayer  of  said 


petition  and  motion  of  the  said  defendant 
below. 

Eighth.  That  the  court  below  erred  in 
making  its  order  of  the  27th  day  of  November, 
A.  D.  1916,  that  the  rule  be  discharged  which 
it  had,  on  the  29th  day  of  May,  A.  D.  1916,  is- 
sued and  to  the  plaintiffs  belovi^  directed, 
upon  the  petition  and  motion  of  the  said 
James  A.  Ownbey,  the  said  defendant  below, 
to  show  cause  why  the  final  Judgment  enter- 
ed In  said  cause  might  not  be  opened,  wby 
said  defendant  below  might  not  be  permitted 
to  appear  in  said  court  and  disprove  or  avoid 
the  said  debt  or  claim  of  said  plaintiffs  be- 
low, and  also  why  the  said  final  Judgment 
should  not  be  vacated,  in  that  the  statutes 
of  the  state  of  Delaware  and  the  proceed- 
ings thereunder,  in  supposed  accordance  with 
and  upon  which  the  said  order  was  made, 
are  against  common  right,  in  violation  of 
the  Constitution  of  the  United  States,  and 
void,  because: 

1.  Thereby  the  said  Ownbey,  who  was  a 
citizen  of  the  state  of  Colorado,  was  depriv- 
ed of  privileges  and  immunities  of  citizens  of 
the  several  states,  contrary  to  the  second  sec- 
tion of  the  fourth  article  of  the  Constitution 
of  the  United  States; 

2.  Because  thereby  the  privileges  and  im- 
munities of  Ownbey,  who  was  a  dtlzen  of 
the  United  States,  were  and  are  abridged,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States; 

8.  Because  the  said  Ownbey  was  and  Is 
thereby  deprived  of  his  property  without  due 
process  of  law,  contrary  to  the  fourteenth 
amendment  to  the  Constituti<}n  of  the  United 
States; 

4.  Because  the  said  Ownbey  was  thereby 
denied  the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  to  the 
Constltntion  of  the  United  States. 

Ninth.  The  said  court  below  erred  in  mak- 
ing its  order  of  the  27th  day  of  Novem- 
ber, A.  D.  1916,  whereby  It  ordered  and  di- 
rected the  shares  of  capital  stock  belonging 
to  said  defendant,  of  Wootten  Land  &  Fuel 
Company,  or  so  many  thereof  as  should  be 
sufficient  to  satisfy  the  debt.  Interest  and 
costs  of  the  Judgment  obtained  upon  the  writ 
of  foreign  attachment  in  said  cause,  be  sold 
at  public  vendue  to  the  highest  bidder,  upon 
such  notice  as  is  required  for  sales  upon  exe- 
cution process,  in  that  the  statutes  of  the 
state  of  Delaware  and  the  proceedings  there- 
under, in  supposed  conformity  to  which  the 
said  order  was  made,  are  against  common 
right.  In  violation  of  the  Constitution  of  the 
United  States,  and  void,  because: 

1.  Thereby  the  said  Ownbey,  who  was  a 
citizen  of  the  state  of  Colorado,  was  depriv- 
ed of  privileges  and  Immunities  of  citizens  of 
the  several  states,  contrary  to  the  second 
section  of  the  fourth  article  of  the  Constitu- 
tion of  the  United  States; 
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2.  Because  thereby  the  privileges  and  Im- 
munities of  Ownbey,  who  was  a  citizen  of  the 
United  States,  were  and  are  abridged,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States; 

3.  Because  the  said  Ownbey  was  and  Is 
thereby  deprived  of  hla  property  without  doe 
process  of  law,  contrary  to  the  fourteenth 
amendment  to  fbe  Constitution  of  the  United 
States ;   and 

4.  Because  the  said  Ownbey  was  thereby 
denied  the  equal  protection  of  the  laws,  con- 
trary to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States. 

The  transcript  of  the  record  contained  not 
only  the  steps  as  above  stated,  but  also  the 
bill  of  exceptions.  Since  the  filing  in  this 
court  of  the  transcript  of  the  record  from 
the  Superior  Coart  the  plaintiffs  below,  de- 
fendants In  error,  have  made  here  two  mo- 
tions in  the  cause,  first  that  the  defendant 
below,  plaintiff  in  error,  be  required  to  give 
additional  security  in  the  supersedeas  l>ond, 
and  second,  to  strike  out  certain  portions  of 
the  record. 

CUBTIS,  Ch.,  after  stating  the  facts,  deliy- 
ered  the  opinion  of  the  court:  The  motions 
above  referred  to  have  been  argued  on  briefs 
submitted,  and  the  decision  of  them  has  no 
bearing  on  the  merits  of  the  questions  raised 
by  the  writ  of  error. 

[1-4]  First,  as  to  additional  security.  The 
motion  for  additional  security  is  that  the 
plaintiff  Ui  error  be  required  to  give  to  the 
defendants  in  error  a  bond  for  at  least  $200,- 
000,  In  place  of  the  bond  for  $6,000,  claim- 
ing that  by  the  Constitution  the  plaintiff  In 
error  in  order  to  stay  proceedings  below  must 
give  sufiBdent  security  to  pay  the  Judgment 
recovered  below  by  the  defendant  In  error 
which  was  $200,168.57,.  as  the  condemnation 
money. 

By  the  Constitution  a  plaintiff  in  error 
or  appellant.  In  order  to  stay  proceedings  in 
the  court  below  pending  the  hearing  of  the 
case  In  the  appellate  tribunal  must  give  suf- 
ficient security  that  he  will  (1)  prosecute 
his  writ  of  error  or  appeal,  and  If  he  falls 
In  changing  the  decision  of  the  court  below, 
(2)  will  pay  the  condemnation  money,  if 
there  be  condemnation,  or  (3)  If  there  be  no 
condemnation  money  will  otherwise  abide 
the  decree  appealed  from,  or  abide  the  judg- 
ment claimed  to  be  erroneous. 

What  Is  condemnation  money  Is  clear.  It 
Is  the  amount  of  the  Judgment  below  where 
there  Is  a  general  judgment  Ending  that  the 
defendant  must  pay  the  plaintiff  a  sum  of 
money,  which  is  collectible  from  any  property 
of  the  defendant  that  can  be  reached  by  the. 
proceeds  of  the  law,  whether  the  sum  so 
found  to  be  due  is  a  debt  or  damages.  Where 
the  defendant  below  is  not  condemned  by 
the  Judgment  of  the  court  below  to  pay  money 
to  the  plaintiff  below,  as  where  there  was  a 


decree  for  specific  performance,  or  a  Judg- 
ment in  an  ejectment  suit,  then  the  duty  of 
the  unsuccessful  appellant  Is  to  perform  the 
duty  Imposed  by  the  decree  or  judgment  be- 
low, and  so  abide  thereby.  If  It  was  a  de- 
cree for  specific  performaxtce,  then  to  abide 
is  to  do  whatever  was  commanded,  and  for 
failure  to  do  so  the  remedy  was  on  tixe  super- 
sedeas bond,  in  addition  to  any  other  relief 
that  the  court  below  could  give  to  seciure 
enforcement  of  Its  decree.  To  meet  this  large 
class  of  remedies  where  there  was  no  con- 
demnation mone}r  the  court  said  that  the 
appellant  must  give  sufficient  security  to 
abide,  1.  e.,  perform,  the  decree  or  judgment 
below. 

The  constitutional  provision  seems  to  me 
to  be  a  very  simple  recognition  by  the  malcers 
of  the  Constitution  of  the  variety  of  the  re- 
lief granted  to  suitors,  and  that  suitable 
language  was  used  to  distinguish  between 
them  in  providing  for  protection  pending 
appeal, 

What  is  "sufficient  security"  within  the 
provisions  of  the  Constitution?  That  depends 
on  the  nature  of  the  cause  and  the  judgment 
or  decree  there  rendered.  If  it  is  a  general 
judgment  for  a  sum  of  mon^y,  whether  re- 
covered as  a  debt  or  damages,  to  obtain 
which  from  the  defendant  the  plaintiff  may 
seize  and  sell  all  of  the  propert?  of  the  de- 
fendant, then  clearly  the  only  security  which 
will  be  sufficient  to  protect  the  plaintiff  be- 
low pending  the  appeal  will  be  a  bond  at 
least  equal  to  the  amount  of  the  Judgmaait 
and  Interest,  and  there  must  be  such  surety 
on  the  bond  as  wUl  enable  the  plaintiff  be- 
low to  look  entirely  to  the  surety  for  protec- 
tion.   This  Is  all  clear. 

But  there  are  a  great  variety  of  reviewable 
adjudications,  other  than  money  Judgments; 
There  are  appeals  from  decrees  In  chancery, 
requiring  specific  performance  of  a  contract, 
Injunctions  preventive  and  mandatory,  and 
the  like  where  there  Is  no  direction  to  pay 
money,  but  to  do  or  refrain  from  doing  some 
act.  There  are  replevin  suits  where  the  Judg- 
ment is  for  a  return  of  the  property;  eject- 
ment suits  to  recover  possession  of  land, 
where  there  Is  no  money  Judgment  and  n» 
order  to  pay  money  at  all.  There  are  crimi- 
nal cases,  mandamus,  quo  warranto,  and 
other  remedies  afforded  for  l^al  rights  where 
there  Is  no  order  to  pay  money.  In  all  of 
these  cases  what  Is  the  "sufficient  security"" 
which  the  party  successful  below  needs  pend- 
ing the  suspension  of  his  rights  to  have  the 
thing  which  the  court  below  said  he  was  en- 
titled to  have?  There  being  no  condemnation, 
money  In  any  of  these  cases,  some  other 
method  of  determining  the  sufficiency  of  se- 
curity than  a  consideration  of  an  amount  of' 
money  which  the  court  below  awarded. 

The  rule  of  the  Supreme  Court  was  evi- 
dently intended  to  provide  a  guide  to  those 
who  have  the  duty  of  fixing  in  particular 


Digitized  by 


Google 


844 


106  ATLANTIC  RBPORTBR 


(DeL 


cases  what  security  would  be  snffldent  So 
the  cases  kre  arranged  In  the  rule  about  as 
they  are  in  the  Constitution,  viz.  In  two  gen- 
eral classes;  one  where  there  was  a  judgment 
for  the  recovery  of  money,  and  those  where 
there  was  not.  It  distinguishes,  for  Instance, 
between  a  judgment  on  one  hand  and  replevin 
or  real  actions.  The  rule  does  not  violate  the 
Constitution  even  If  it  does  not  require  that 
every  supersedeas  bond  shall  be  conditioned 
to  pay  condemnation  money,  for  there  are, 
as  explained  above,  cases  where  there  is  no 
condemnation  money.  By  the  rule  the  Su- 
preme Court  has  done  no  more  than  suggest 
to  themselves  principles  applicable  in  deter- 
mining what  in  each  of  the  several  classes  of 
cases  mentioned  is  sufficient  security. 

What  Is  sufficient  security  for  the  plaintiffs 
below  in  the  case  at  bar  depends  on  the  char> 
acter  of  the  right  enforced  and  the  relief 
'given.  They  bad  an  attachment  of  certain 
shares  of  stock. which  they  had  a  right  to 
sell  in  order  to  realize  a  sum  of  money  found 
by  the  court  below  to  be  due  them.  They  bad 
no  right  to  proceed  against  any  other  proper- 
ty to  collect  payment.  They  had  a  lien  on, 
or  rig^t  In,  that  particular  property  which 
could  not  be  dislodged  In  any  way  pending 
the  apx>eal,  and  if  the  defendant  below  f aUed 
In  his  appeal  their  rights  as  against  the  prop- 
erty would  be  the  same  then  as  at  the  time 
they  obtained  judgment  To  give  the  plain- 
tiffs below  sufficient  security  did  not  require 
that  they  be  indemnified  by  a  bond,  the 
amount  of  ^hi<±i  was  based  on  the  amount 
of  money  which  they  were  entitled  to  recover 
by  a  sale  of  those  diares  of  Stock  only,  and 
with  no  Tigbt  to  reach  any  other  property 
for  that  purpose,  L  e.,  they  were  not  lentltled 
to  a  bond  based  on  the  amoimt  of  the  judg- 
ment- treating  it  as  condemnation  money. 
Tet  such  is  the  contention  of  the  defendants 
In  error  in  the  motion  for  further  security. 
As  pointed  out'b(y  counsel  for  the  plaintiff  in 
error,'  this  would  gfve  'the  plaintiffs  below 
more  than  they  obtained  by  tiieir  attachment 
in  the  court  below. 

It  Is  not  claimed  that  since  the  bond  was 
given  there  has  been  a  change  of  circum- 
stances which  has  dlmini^ed  the  security 
already  given,  nor  Indeed  was  any  other 
matter  urged  except  that  the  rule  of  court 
permitting  security  to  be  given  for  a  less 
sum  than  that  indicated  by  the  sum  of  money 
awarded  below  violated  the  Constitution  of 
the  State. 

■  The  court  Is  unanimously  of  the  opinion 
that,  for  the  reasons  above  stated,  the  rule 
of  court  Is  in  harmony  with  the  Constitution, 
and  that  the  motion  for  further  security 
should  be  denied. 

[5}  Secondly,  th6  motion  to  strike  out  part 
of  the  matter  in  the  transcript.  The  trans- 
cript contains  all  of  the  entries,  written  mo- 
tions, decisions,  orders  and  judgments  ^hlch 
<)ccurred  in  thft  teurse  of  the  cause  below  as 


hereinabove  referred  to.  The  defendant  In 
the  court  below  was  there  denied  a  right  to 
appear,  plead  and  defend  in  the  action  be- 
cause he  did  not  give  security  as  required  by 
the  statute,  and  the  plaintiffs  below  recover- 
ed a  judgment  which  entitled  them  to  an  or- 
der for  the  sale  of  the  property  attached. 
At  several  steps  in  the  cause  the  defendant 
attempted  to  secure  the  rights  to  appear, 
plead  and  defend,  each  of  which  steps  led 
up  to  the  final  decision  of  the  cause,  the  wi- 
tty of  the  judgment,  and  It  Is  not  necessary 
at  this  time  to  consider  the  steps  separately. 

A  writ  of  error  cannot  be  taken  until  after 
final  judgment  Finality  of  decision  Is  es- 
sential to  a  right  of  review  as  a  rule  of  con- 
venience, to  avoid  delays  from  separate  ap- 
peals of  each  of  the  steps  in  the  cause  as 
they  occur.  Therefore,  the  right  to  review 
these  several  steps  Is  held  In  abeyance  until 
the  cause  has  reached  a  stage  when  all  of 
the  appealable  steps  can  be  reviewed  in  a 
single  appeal  involving  the  whole  cause. 

This  general  principle  of  api)ellate  juris- 
diction Is  so  fundamental  that  it  hardly  needs 
the  support  of  citation  of  authorities.  But 
the  following  may  be  dted  from  states  where 
It  has  been  declared  to  be  the  law  Independ- 
ent of  statute:  Steenrod  v.  Wheeling,  etc.,  Co., 
25  W.  Va.  133 ;  Uoyd  v.  Kyle,  26  W.  Va.  554; 
AUerton  v.  Eldridge,  56  Iowa,  700,  10  N.  W. 
262,  and  dtlug  other  cases  In  Iowa;  White 
V.  Atchison,  eta,  Co.,  74  Kan.  778,  88  Pac. 
64, 11  Ann.  Cas.  550;  Baker  T.  Baker,  10  Cat 
527 ;  Nelson  v.  Brown,  50  Vt  600, 10  AtL  721; 
Comlns  V.  Turner,  etc.,  Co.,  140  Mass.  146, 
3  N.  B.  3<M:;  Morse  v.  Rankin,  51  Conn.  326; 
Emry  v.  Parker,  111  N.  O.  261,  16  S.  E.  236; 
aod  many  other  cases  dted  In  notes  to  2  Cyc 
586,  2  Ency.  of  Pleading  &  Practice,  90;  and 
2  Standard  Ency.  of  Procedure,  170.  In  3 
Corpus  Juris,  S  256,  p.  432,  and  4  Corpus 
Juris,  I  2582,  p.  680,  there  Is  a  multitude  of 
dtations. 

[6]  The  judgment  entered  below  In  thlff 
case  is,  of  course,  a  final  one.  A  dedsion  is 
flnwi  In  this  sense  when  the  successful  party 
has  obtained  his  rights  dther  by  the  direct 
operation  of  the  decree  itself,  or  by  means  of 
proceedings  of  a  ministerial  character  to  en- 
force execution  of  it  As  soon  as  the  final 
judgment  is  entered,  the  unsuccessful  party 
may  then  have  reviewed  all  the  successive 
steps  In  the  cause  which  are  reviewable  by 
the  appellate  tribunal  to  which  the  whole 
record  of  the  cause  comies. 

[7,  B]  Consider  what  is  reviewable.  Inde- 
pendent of  the  procedure  for  bringing  the  is- 
sues before  the  reviewing  court.  By  the  Con- 
stitution the  Supreme  Court  has  jurisdiction 
Inter  alia  to  issue  writs  of  error  to  the  Su- 
perior Court  and  to  determine  finally  all  mat- 
ters in  error  In  the  judgments  and  proceed- 
ings of  said  Superior  Court  Article  4,  |  12, 
par.  1.    This  language  la  very  broad. 

There  are  few  decisions  in  this  state  bear- 


Digitized  by 


Google 


DeL) 


OWNBET  T.  MORGAN 


845 


Ing  materially  on  wbat  Is  reviewable.  In 
Siaston  ▼.  Jones,  1  Har.  433,  note  (a),  p.  436, 
Chief  Jnatloe  Harrington  In  the  Superior 
Court  considered  that  the  craving  by  the  de- 
fendant of  oyer  of  a  deed  of  which  the  plain- 
tiff had  made  a  proSert  was  "a  kind  of  plea 
and  may  be  counterpleaded,  and  the  grant  or 
refusal  of  oyer  Is  a  Judgment  of  the  court," 
and  If  oyer  be  refused  a  writ  of  error  will 
Ue  to  such  refusal.  By  this  the  court  meant 
that,  when  the  record  came  up  after  the  final 
Judgment,  the  refusal  of  oyer  was  review- 
able. 

The  Superior  Court,  after  refusing  judg- 
ment for  the  plaintiff  notwithstanding  an  affir 
davit  of  demand,  or  after  granting  a  judg- 
ment for  the  plaintiff  notwithstanding  an  af- 
fidavit of  defense,  has  said  that  an  exception 
will  not  lie  thereto,  or  that  a  writ  of  error 
wUl  not  lie  thereto.  In  Valley  Paper  Co.  v. 
Smailey,  2  Marv.  2S9,  296,  43  Atl.  176,  the 
power  to  grant  or  deny  such  interlocutory 
motion  was  considered  discretionary  with 
the  court.  The  court  in  Ridings  v.  McMena- 
mln,  1  Pennewill,  15,  39  Atl.  463,  refused 
to  allow  to  the  plaintiff  ah  exception  to  its 
ruling  denying  a  motion  for  judgment  not- 
withstanding an  affidavit  of  defense  as  not 
being  a  final  Judgmoit,  the  reason  of  the 
court  being  wrong,  but  the  decision  being 
right  for  a  writ  of  error  was  not  then  op- 
portune. No  reason  was  given  in  Motello  v. 
Pullman,  etc.,  Co.,  4  Pennewill,  90,  54  Atl. 
687,  for  refusing  to  a  plaintiff  an  exception  to 
a  ruling  by  which  a  defendant  was  allowed  to 
appear  specially  In  a  mechanics'  lien  case. 
The  ruling  could  not  have  been  reviewed  at 
all  until  after  the  final  judgment,  and  under 
some  circumstances  it  may  be  discretionary 
with  the  court  to  allow  a  special  appearance. 
A  refusal  of  a  motion  for  nonsuit  is  not  re- 
viewable. May  V.  Curry,  4  HaiT.  266  (Court 
of  Errors  and  Appeals). 

The  case  of  Whitaker  v.  Parker,  2  Har. 
413,  ^ms  a  suit  on  the  bond  of  a  collector  of 
taxes,  and  there  was  a  judgment  against  him 
and  four  suredes.  The  sureties  obtained  a 
rule  to 'show  cause  wh'y  the  judgment  should 
not  be  set  aside  on  the  ground  that  It  bad  been 
entered  more  than  three  y«ars  after  the  date 
■ot  the  bond.  At  the  hearing  of  the  rnle,  it 
was  discharged  by  consent,  the  treasurer  hav- 
ing agreed  not  to  levy  on  the  property  of  the 
■«uretl^.  The  principal  in  the  Judgmtent  took 
•out  a  writ  of  error.  The  Court  of  Brrors 
and  Appeals  found  no  error  ^ther  in  the 
Judgment  or  in  the  order  discharging  the 
mle.  It  thai  said  Oils  with  respect  to  the 
•order  diadiarglng  the  rule: 

"But  there  is  another  question,  whether  a  writ 
°of  error  lies  on  the  decision  of  such  a  side  bar 
motion,  and  of  which  we  have  doubts."  - 

Clearly  all  that  was  meant  was  that  the 
■principal  in  the  Judgment  could  not  object  to 
the  agreement  of  the  plaintiff  In  tJie  judg- 
'inent  not  to  levy  on  property  of  th&  sureties, 


as  It  did  not  operate  as  a  release,  and  there- 
fore the  court  called  it  a  "side  bar"  motion, 
and  did  not  intend  to  give  any  wider  meaning 
even  to  Uie  qnere,  and  the  words  were  no 
more  tlian  a  query. 

In  Tatem  v.  Gilpin  et  al.,  1  DeL  Ch.  13,  21, 
the  interlocutory  order  for  an  injunction 
pendente  lite  was  held  immediately  appeal- 
nble  under  the  Constltntlon  then  in  force, 
because  it  changed  the  physical  conditions 
for  the  defendant,  the  right  of  the  defend- 
ant to  flood  land  of  the  complainant  by  a 
dam  being  the  Issues  in  the  cause. 

From  this  review  it  will  be  seen  that  ex- 
cept In  the  case  of  EJaston  v.  Jones,  supra, 
there  is  no  help  to  be  had  from  the  decisions 
here  as  to  what  of  the  Intermiedlate  steps 
and  occurrences  in  the  progress  of  the  cause 
are  reviewable  after  final  Judgment.  Tiie 
cited  case  supports  tlie  claim  of  the  plaintiff 
in  error  here  of  a  right  to  have  reviewed 
here  the  refusal  of  the  court  below  to  appear 
generally  and  plead  to  the  action,  for  that 
refusal  by  preventing  the  defendant  from 
proving  his  defense  of  n<m  assumpsit,  was 
more  far-readiing  tlian  a  refusal  to  permit 
a  defendant  to  inspect  in  advance  of  plead- 
ing to  the  action  a  deed  which  the  plaintiff 
declared  to  be  in  his  possession.  If  the  lat- 
ter is  not  discretionary,  the  former  certain- 
ly is  not 

There  are  certain  statutes  which  define 
what  are  not  reviewable,  and  what  proceed- 
ings are  amendable.  In  chapter  134  of  the 
Revised  Code,  p.  1978,  {§  2,  3,  4,  and  6^  the 
matters  of  error  which  wU  not  lead  to'  a 
reversal  of  the  Judgment  below  are  set  oot, 
ouch  as  amendable  defects;  variance  between 
the  writ  and  the  declaration ;  error  in  the 
form  of  the  action;  death  of  a  party  between 
verdict  and  judgment  But  they  have  nq,  di- 
rect bearing  on  the  question  here  raised. 

Aside  from  the  reported  cases  tn  this  state, 
the  general  prlntdple  is  that  interlocntoify  de- 
cisions of  matters  discretionary  'with  the 
court  are  not  reviewable,  a  granting  or 
denying  of  a  continuance  is  a  tyi^cal  examiple 
of  the  exercise  of  discretion. 

Here  the  defendant  claimed  the  right  to  ap- 
pear and  defend  the  a<itlon  without  the  entry 
of  s]^e<!lal  bail.  For  this  purpose  he  entered 
a  general  appearance  and  filed  pleas.  These 
were  stricken  out  by  the  court  because  spe- 
cial ball  had  not  been  given.  Other  steps 
f^ere  taken  by  the  defendant  to  enable  him 
to'  defend  the  action  on  its  merits,  but  it  is 
not  necessary  to  refer  to  them  in  detail  in 
considering  this  point,  because  the  striking 
off  of  the  general  appearance  and  pleas  of 
the  defendant  derived  him  of  Opportunity  to 
defend  the  action  on  the  merits  and  allowed 
the  plaintiff  to  obtain  a  final  judgment, 
through  the  successive  proceedings  of  a  Judg- 
ment by  default  and  inquisition  without  a 
conteeft  on  the  merits.  Therefore,  the  ordei 
striking  off  the  appearance  and  pleas  deter- 
mined the  case  so  far  as  the  defendant  was 


Digitized  by 


Google 


S46 


105  ATLANTIC  REPOBl'Eai 


(Del. 


concerned,  though  the  plaintUf  necessaiUy 
went  on  to  obtain  final  decision  of  bis  ri^ts. 
^ucb,  an  order  1$  reviewable  in  this,  the  ap- 
pellate tribunal,  which  has  been  given  Juris- 
diction to  determine  all  errors  in  the  Judg- 
ments and  proceedings  of  the  court  below. 
Brumley  v.  Jessup  &  Moore  Paper  Co.,  3 
Boyce,  544,  90  Atl.  83. 

If  any  further  authority  is  needed, for  the 
point,  the  following  are  found  in  thp  brief 
of  the  plaintiff  In  error: 

In  Fuller  v.  Claflln,  83  U.  8.  14,  23  L.  Ed. 
785,  an  order  striking  out  an  answer  was 
held  to  be  appealable,  as  distinct  from  a  re- 
fusal to  strike  out  an  answer.  Obviously  the 
former  is  not  a  miere  procedure  in  the  cause. 
"It  is  the  ending  of  the  cause,  leaving  the 
action  undefended  and  with  the  right  to  Im- 
mediate Judgment."  A  similar  consequence 
followed  the  deidal  of  the  plaintiff  in  error 
here  to  appear  and  answer. 

In  Camden,, etc.,  Co.  v.  Stuart,  21  N.  J.  Eq. 
484,  an  order  striking  out  of  a  blU  in  equity 
matter  on  the  ground  of  impertinence  was 
hdd  reviewable,  for,  said  the  court,  "if  rele- 
vant then  unquestionably  the  striking  out  was 
a  wrong  affecting  the  rights  of  the  appellant 
Involved  In  the  suit." 

In  Henry  v.  Jeans,  48  Ohio  St  443,  28  N. 
E.  672,  the  court  held  to  be  reviewable  an 
order  ^ti:iking  put  and  suppressing  an  an- 
swer : 

"When  the  plaintiff  in  error  was  made  party 
defendant,  with  leave  to  answer,  be  acquired 
substantial  rights— the  right  of  a  litigant  in 
the  case— of  which  he  was  effectually  deprived 
when  his  answer  was  suppressed.  By  the  order 
striking  his  answer  from  the  files,  his  right 
to  try  the  issues  it  made  was  directly  affected, 
and  as  to  him,  at  least  for  the  time  being,  the 
Older  determined  the  action  and  prevented  the 
judgment  be  sought" 

Inasmuch  as  the  right  to  appear  and  de- 
fend without  oitry  of  special  bail  is  the  Is- 
sjie,  and  the  refusal  of  the  right  is  deter- 
niinate.of  the  cause  so  far  as  the  defendant 
was '  concerned,  the  striking  off  of  the  ap- 
pearance and  the  plea  setting  up  the  de- 
fens^  cannot  prevent  this  court  from  review- 
ing that  determinative  action.  Any  other 
view  would  be  to  make  a  mockery  of  Judicial 
proceedings,  and  outrage  Justice  and  right 
By  no  stretch  of  the  imagination  can  such  a 
judicial  orde^r  be  considered  discretionary,  or 
within  any  of  the  classes  of  Judicial  deci- 
sions and  actions  which  are  not  reviewable. 
It  is,  therefore,  reviewable  after  the  final 
Judgment  has  been  entered. 

Furthermore,  there  are  no  cases  which 
have  been  dted  which  controvert  the  view 
here  taken. 

IS]  In  this  connection  it  is  unimportant  to 
consider  whether  the  action  of  the  court  be- 
low W9S  rightly  in  the  record  proper,  or  was 
brought  here  by  .means  of  the  bill  of  excep- 
tions. Cases  elsewhere  which  hold  that  it 
should  be  In  one  or  the  other  of  them  are,  for 


the  purpose  of  considering  reviewability,  nn- 
instructive  and  indecisive,  for  they  relate  to 
the  method  of  bringing  into  the  appellate 
court  the  questions  that  are  reviewable.  The 
method  proper  for  the  purpose  tn  this  state 
win  be  considered  hereinafter. 

It  Is  claimed  by  the  defendant  in  error,  in 
substance,  that  the  various  entries,  motions, 
answers  to  motions,  papers  and  decisions  of 
the  court  respecting  the  right  of  the  defend- 
ant below  to  appear  and  defend  have  no  place 
in  the  record,  and  if  they  can  be  brought  at 
all  before  this  court  for  review  it  must  be 
done  by  a  bQl  of  exceptions;  that  a  bill  ot 
exceptions  being  unknown  to  the  common 
law,  existed  only  by  statute;  that  the  stat- 
ute of  Delaware  related  only  to  matters 
which  occurred  at  the  trial  and  not  to  mat- 
ters occurring  tn  the  cause  prior  thereto,  and 
so  did  not  Justify  the  incorporation  Into  a 
bill  of  exceptions  any  matter  relating  to  the 
right  of  the  defendant  to  appear  and  defend ; 
and  further  that  the  existence  of  the  {Dela- 
ware statute  supplanted  the  ancient  more 
liberal  Statute  of  Westminster.  All  these 
points  may  be  conceded,  though  no  opinion  is, 
or  need  be,  expressed  on  them,  as  general 
propositions.' 

We  find  that  this  court  has  by  its  rules 
provided  for  the  Incorporatlmi  into  the  rec- 
ord of  this  and  every  other  cause  every  mat- 
ter or  proceeding  reviewable  here  and  whidi 
Is  not  by  virtue  of  the  statute  properly  plac- 
ed in  the  1>111  of  exceptions.  This  la  rule 
12,  whldi  is  (me  of  long  standing,  being 
one  of  rules  of  the  Court  of  Errors  and  Ap- 
peals, and  has  been  and  is  one  of  those  of  the 
Supreme  Court  substituted  for  the  earlier 
court  In  name  by  the  last  constitutional 
d^ange. 

In  the  abs'^nce  of  statutory  regulation  the 
appellate  tribunal  may  by  general  rules  fix 
a  procedure  for  bringing  to  It  matter  review- 
able by  it  There  is  no  statute  here,  except 
the  statute  defining  the  scope  and  purix>se  of 
a  bill  of  exceptions.  Sections  4438  and  4439 
of  the  Revised  Code  of  1915.  On  the  other 
hand  tliere  Is  a  statute  giving  widest  powers 
to  this  court  "to  make  rules  and  orders  for 
the  trial,  hearing 'and  determination  of  caus- 
es and  proceedings  in  said  court"  Section 
3707  of  the;  Revised  Code  of  1916. 

When  a  writ  of  error  is  sued  out  a  plain- 
tiff in  error  flies  his  assignments  of  error, 
and  the  writ  goes  to  the  court  below  to  send 
up  the  record  so  that  the  reviewable  mat- 
ters so  pointed  out  as  error  in  the  assign- 
ments of  error  may  be  adjudicated.  In  the 
absence  of  a  rule  or  statute  and  at  common 
law  the  bare  record,  the  writ,  pleadings, 
verdict  and  Judgment  were  sent  up.  By  the 
Etaglish  statute  other  matters,  such  as  errors 
in  the  charge  of  the  court  to  the  Jury,  could 
be  sent  up.  In  Delaware  we  have  the  stat- 
ute as  to  the  bill  of  exceptions,  the  scope  and 
purpose  of  which  Is,  In  brief,  to  bring  up 
the  spoken  words  of  the  Judge  on  the  bendi. 
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or  witness  <m  the  stand,  and  of  wblcb  words 
there  was  no  record  and  which  had  no  physi- 
cal existence.'  To  ensure  certitude  the  jndge 
who  sat  below  tty  oertlf^ng  the  MO  of  ex- 
ertions ofBdally  Informed  this  conrt  of 
what  was  said  in  the  court  below.  Evidently 
because  there  were  other  matters  reviewable 
which  were  not  wlthtai  the  common-law  rule 
and  the  statute,  rule  12  was  made  to  supple- 
ment than,  and  so  ensure  the  litigants  op- 
portunity to  have  reviewed  here  every  re- 
viewable decision.  Without  the  rule  the  rec- 
ord would  be  but  the  bare  technical  recMd 
referred  to  above.  If  there  be  a  blU  of  ex- 
-ceptlons,  other  things  occurring  at  the  trial 
conid  be  brought  here.  Every  other  review- 
able matter  can  be  brought  up  by  authority 
of  rule  12.  There  Is,  therefore,  no  conflict 
between  the  rules  of  law,  statute,  or  rules  of 
court,  but  on  the  contrary  they  supplemait 
-each  other,  and  present  a  fuU,  clear  i^id  com< 
plete  procedure  to.l»lng  up  for  correction 
-every  error  in  any  judgment  and  proceeding 
in  other  courts  of  the  State. 

[10, 11]  It  cannot  be  said  that  there  is  not 
in  the  record  physical  evidence  of  the  mat- 
ters passed  on  by  the  Superior  Court,  because 
on  two  occasions  the  matters  were  certlfled 
to  the  court  in  banc  for  decision  and  after 
decision  therein  were  referred  back  by  that 
court  to  the  Superior  Conrt  The  court  In 
banc  is  a  separate  tribunal  from  the  Supwlor 
Oourt,  and  in  a  sense  an-  appellate  court  to 
which  questions  of  law  are  sent  by  the  Su>- 
perior  Court  on  its  own  motion.  It  Is  not  the 
final  court  of  review,  and  its  decisions  do 
not  bind  the  Supreme  Court 

Wheu  the  prothonotary  of  the  Superior 
-Court  is  ordered  to  send  up  a  record,  then  by 
rule  12  of  thla  court  he  is  Instructed  that  in 
making  up  the  transcript  of  the  record  to  be 
.80  transmitted  he  shall  omit  certain  matters 
in  the  cause  there,  some  being  named  spedflc- 
ally  and  some  In  general  language.  He  omits, 
for  Instance,  all  writs  for  appearance  where 
there  has  been  an  appearance;  all  entries  of 
applications  for  continuances;  and  In  gen- 
eral "all  other  merely  Incldential  motions 
and  rules  made  in  the  progress  of  the  causa" 
The  rule  says,  however,  that  these  matters 
are  to  be  omitted  "unless  •  •  *  where 
some  question  may  arise  In  regard  thereto, 
reviewable  by  this  court  then  so  much  only 
of  such  matter  or  proceeding  ♦  •  •  as 
appertains  to  the  decision  or  determination 
desired  to.be  reviewed,  ahall  be  Incorporat- 
•ed  in  the  transcript  and  no  more;  the  Intent 
being  to  av(rid  incorporating  In  the  transcript 
any  other  matter  or  thing  not  material  to 
the  fnU  and  fair  presentation  of  the  ques- 
tions to  be  reviewed  by  this  court."  It  will 
be  observed  that  all  of  the;  matters  mention- 
ed in  the  rule  by  special  mention  or  general 
descrlptlMt  would  be  omitted  from,  the  com- 
mon-law record  even  in  the  absence  of  the 
above  rule  of  court  directing  the  omission 
thereof.     Hiere   Is   a    special'  significance. 


therefore,  to  the  direction  to  Include  In  the 
transcript  every  matter  or  thhrg  which  even ' 
appertains  to  the  decision  or  determination 
which  the  plaintiff  in  error  even  deslrW  to 
have  reviewed,  if'the  decision  or  determina- 
tion be  reviewable.  Broader  language  conld 
not  be  used  to  declare  a  liberal  purpose  to 
give  widest  opportunity  to  obtain  a  review  of 
every  reviewable  matter  and  insure  that 
every  matter  or  thing  material  to  a  full  and 
fair  presentation  to  this  court  of  the  things 
which  the  party  defeated  below  desired  to 
have  reviewed.  In  brief,  it  says  omit  this  or 
that  bot  If  there  has  ooonrred  tn  the  course 
of  the  cause  any  matter  or  proceeding  re- 
viewable by  this  court  which  the  plaintiff 
in  error  desires  to  have  reviewed,  send  up 
what  you  have  wUcfa  al^ertalns  to  such  mat- 
ter or  proceedings.  It  required  the  prtfthono- 
tary  to  send  in  this  case  all  the  matters  and 
things  appectalnlng  to  the  efforts  made  by 
the  defendant  btiow  to  appear  and  defend 
the  cause,  Indndlng  entries  of  appearances, 
motions  to  atrlke  out  entries  and  all  the 
rest ;  for  the  defendant  below  desires  to  have 
reviewed  here  the  decision  and  determination 
by  the  court  below  against  his  right  to  appear 
and  defend  the  cause  below;  for  as  above 
pointed  out  that  dedslon  or  determination  Is 
reviewable  here. 

[12]  The  motion  to  set  aside  the  Judgment 
by  default  was  properly  Included,  far  it  pre- . 
ceded  the  final  Judgment  and  was  not  a 
final  Judgment.  No  execution  conld  have, 
been  issued  on  It  until  the  amouqt  of  the 
damages  had  been  snstalned  by  verdict  and 
a  Judgment  had  been  entered  on  the  verdict. 

[13]  Among  the  matters  Included  in  the- 
tmnacript'waa  the  petition  of  the  defendant 
mfide  after. the  entry  of  the  final  Judgment 
asking  that  it  be  opened  and  that  he  be  per*.- 
mitted  to  appear  and  disprove  or  avoid  tlMi 
claim  of  the  ^alntiff,  and  that  the  Judgment 
be  vacated.   Was  this  matter  which  occurred 
subsequent  to  the  final  Judgment  properlywln/ 
the  transcript?    It  occurred  before  the  Writ 
of  error  was  taken,  and  It  was  in  Ite  nature- 
reviewable  by  this  court    Elsewhere  it  has- 
been  held  that  such  a  matter  is  not  part  of 
the  common-law  record  proper  unless  It  be 
preserved  by  a  bill  of  exceptions.    In  other 
cases  It  is  exdudcd  from  the  appeal  rec- 
ord   because  the  writ   of  error   Is   taken 
to  the  final  Judgment,  and  though  all  re- 
viewable    proceedings     prior     thereto    are 
brought  before  the  appellate  tribunal  those 
subsequeht  thereto  are  not    It  seems  to  ns 
that  the  motion  to  open  the  final  Judgment  Is 
not  properly  In  the  transcript. 

The  numerous  authorities  to  support  the 
contentions  of  the  defendants  In  error,  that 
pleadings  stricken  from  the  files  are  not  part 
of  the  record  proper,  are  not  applicable  In 
the  tuce  of  rule  12.  It  is,  of  course,  within 
the  power  of  this  court  to  determine  what 
should  have  been  Induded  In  the  transcript 
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and  to  strike  out  from  it  matters  Improperly 
included  ther^n. 

The  nnanlmous  ctmclnsion  of  the  conrt  as 
to  the  first  motion,  viz.  for  further  secorlty 
in  the  supersedeas  b<»>d,  is  that  It  most  be 
denied. 

The  conclusions  ot  the  majority  of  the 
court  as  to  the  second  motion  to  strike  out 
certain  portions  of  the  transcript  of  the  rec- 
ord are: 

(1)  Tb&t  the  petition  to  open  the  final  Judg- 
m^it  and  the  proceedings  in  relation  thereto 
are  not  properly  part  of  the  transcript  and 
lAould  be  Btrick«i  therefrom. 

(2)  That  the  bill  of  exceptions  was  not 
properly  included  in  the  transcript  ot  the 
record  in  the  cause,  and  should  be  stricken 
therefrom  and  be  deemed  to  be  no  part 
thereof. 

&)  That  all  the  other  portions.ef  the  tran- 
script were  properly  Incorporated  therein 
and  should  not  be  stricken  out 

HEUSBIj,  J.  (dlsBenting).  The  question 
presented  by  the  motion  to  strike  from  the 
record  in  this  court  the  record  of  certain  pro- 
ceedings had  in  this  case  In  the  conrt  below, 
with  which  I  am  unable  to  agree  with  the 
majority  of  the  court,  is  whether  or  not  the 
striking  trosa  the  record  by  Qie  Superior 
Court  the  appearance  of  the  defendant  and 
the  pleas  filed  by  him  in  a  foreign  attach- 
ment proceeding,  under  our  statute,  wltitont 
entering  bail  as  required  by  statute,  is  re- 
viewable In  this  court. 

Whoi  a  writ  of  error  issues  fh>m  this 
conrt  to  the  Superior  Court,  the  questions 
that  can  be  determined  must  be  such  as 
appear  upon  the  face  of  a  transcript  of  the 
proper  record  of  that  court,  or  such  points 
of  law  arising  in  the  course  of  the  trial,  ma- 
terial to  the  determination  tiiereof,  which, 
under  our  statutes  may  be  Included  in  a  bill 
of  exceptions.  BYom  these  two  sources  must 
arise  all  rerlewable  questions. 

I  agree  with  the  majority  of  the  conrt  that 
the  bill  of  exceptions,  under  the  statutory 
provisions  relating  thereto  in  this  state,  was 
not  properly  included  in  tile  record  and 
should  be  stricken  therefrom.  Therefore  If 
the  action  of  the  Superior  Court  in  striking 
off  the  appearance  of  the  defendant  and  the 
pleas  filed  by  him  Is  reviewable  by  this  court, 
it  must  be  as  part  of  the  record  proper.  At 
common  law  the  record  proper  consists  of  the 
process,  pleadings,  verdict  and  Judgment,  and 
pleas  stricken  from  the  riecord  are  no  part  of 
it.  The  authorities  on  this  point  are  prac- 
tically unanimous. 

If  therefore,  in  the  case  at  bar,  tile  pleas 
stricken  from  tlie  record  by  the  Superior 
Court  are  to  be  a  part  of  the  record  proper 
and,  as  such,  reviewable  by  this  court,  we 
most  find  the  authority  for  so  holding,  with- 
in ttie  state,  because  at  common  law,  it  was 
not  any  part  of  such  record,  and  without 
bill  of  exceptions,  it  was  not  reviewable. 


I  find  notiiing  In  the  Constitnticm,  statutes, 
rules  of  court,  or  decided  cases  ot  Oiia  state, 
declaring  or  defining  the  proper  record  of  an 
Inferior  court  to  be  aeat  to  this  conrt,  on 
writ  of  error,  to  be  in  any  way  dUTerent  from 
the  common-law  rule  tn  that  req>ect.  Cer- 
tainly the  Constltutioti  and  statutes  make  no 
such  provision. 

As  to  rule  12  I  am  nnable  to  see  bow  it 
gives  any  assistance  whatever  in  determining 
this  matter. 

The  rule  is  as  toiUmu: 

"In  making  up  the  transcript  of  the  record  to 
be  transmitted  to  this  court,  the  protbonotary 
or  clerk  of  the  court  below  shall  omit  from  sodi 
transcript  the  formal  heading  and  eommenee- 
ment  of  the  record,  stating  only  the  title  of  the 
cause,  and  the  time  of  the  commencement  of 
the  suit  or  proceedings ;  he  shall  also  omit  all 
writs,  or  original  process  for  appearance,  where 
the  party  has  appeared ;  all  entries  of  con- 
tinuances and  imparlances;  all  entries  of  mo- 
tions and  ndea  to  declare  or  plead;  all  en- 
tries of  applicadoos  for  coatimianoes,  for  com- 
missions, or  for  warrants  of  resnrrey,  and  the 
affidavits  in  support  thereof,  together  with  the 
ruling  of  the  court  on  sncii  application;  all 
entries  of  motions  on  rules  for  security  for 
costs,  together  with  the  proceedings  and  nilings 
thereon ;  all  entries  of  impaneling,  swearing 
and  names  of  jurors,  and  all  other  merely  in- 
cidental motions  and  rules  made  In  the  prog- 
ress of  the  cause;  all  pleadings  witiidrawB, 
waived  or  superseded  by  amendment;  all  oom- 
missions  to  take  testimony  and  tlifl  formal  re- 
turns thereto,  and  all  warrants  of  resurvey, 
stating  the  time  of  issue  and  return  of  snch 
warrant;  all  replevin,  retomo  habendo,  and 
appeal  bonds,  and  affidavits;  all  formal  entries 
for  motions  for  new  trials,  and  the  mlings  there- 
on, together  with  the  affidavits  and  other  evi- 
dence used  OB  such  motions,  stating  in  Ilea 
thereof  the  fact  of  such  motion  being  made,  and 
how  disposed  of  by  the  court;  unless,  where 
any  of  the  foregoing  matters  or  proceedings  may 
be  used  as  evidence  in  the  cause,  or  where  some 
question  may  arise  in.  regard  thereto^  reviewable 
by  this  court,  then,  so  much  only  of  any  such 
matter  or  proceedings  as  may  be  used  in  evi- 
dence, or  as  appertains  to  the  decision  or  deter- 
mination desired  to  be  reviewed,'  shall  be  incor- 
porated in  the  transcript,  and  no  more;  the 
intent  being  to  avoid  incorporating  in  the  tran- 
script any  matter  or  thing  not  material  to  tiie 
full  and  fair  presentation  of  the  questions  b> 
be  reviewed  by  this  oonrt." 

Briefly  this  rule  is  nothing  more  than  di- 
rections to  the  protbonotary  as  to  what  shall 
be  omitted  from  the  transcript  of  the  record 
as  shown  t>y  the  files  of  the  case  In  his  office, 
and  does  not  attempt  to  distinguiah  those 
things  in  the  files  tiiat  are  reviewable  from 
those  that  are  not  reviewable.  As  the  rule 
states: 

"The  intent  being  to  avoid  incorporating  in 
the  transcript  any  matter  or  thing  not  mate- 
rial to  the  full  and  (air  presentation  of  the  ques- 
tions to  be  reriewed  by  this  eoart" 

The  object  of  this  role  become*  more  ap- 
parent when  we  remember  that  under  the 
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old  mles  the  protbonotary,  when  making  pp 
hla  record  for  this  court  nnder  tbe  writ,  bad 
before  him  the  asslgnmeot  of  »rora^  whereby 
he  would  be  advlaed  of  the  qnestlonB  to  be 
raised,  and  therefore  of  the  necessity  of  set- 
tins  out  In  full  those  parts  of  the  proceedings 
mentioned  In  tbe  rule  wblch  ordinarily  uut 
der  tbe  rule  would  be  omitted,  even  though 
revlewahle,  so  that  the  record  would  not  be 
encumbered  with  Immaterial  matter. 

The  assignment  of  errors  might  consist  of 
errors  in  the  record  proper  of  the  case,  or 
such  as  could  be  raised  only  by  bill  of  excep- 
tions, therefore  the  rule  provided  that  the 
matters  mentioned  in  the  rule,  although  in 
the  flies  of  the  prothonotary,  should  be  omit- 
ted from  the  record  unless  they  had  been 
used  as  evidence  and  fiierefore  could  be 
brought  into  the  record  by  bill  of  exceptions, 
or  unless  they  were  reviewable  as  part  of 
the  record  proper. 

The  case  of  Easton  t.  Jones,  1  Har.  433, 
note  a,  was  in  the  Supreme  Oourt  on  writ 
of  error  issued  after  Judgment  <m  demurrer 
to  certain  plea&  The  questions  Involved 
were,  which  party  is  bound  to  set  out  an  in- 
strument after  oyer,  and  whether  ttie  grant 
of  oyer  makes  the  deed  a  part  of  the  record. 

The  court  decided  that  the  mere  craving 
of  oyer,  though  granted,  does  not  make  a 
deed  part  of  the  record.  And  while  consid- 
ering that  question  said: 

"^e  craving  of  oyer  is  a  kind  «(  plea  and 
may  be  counterpleaded,  and  the  grant  or  re- 
Aual  of  07er  is  a  judgment  of  the  court.  If 
tlie  court  refuse  oyer  wlien  it  onght  to  be  grant- 
ed, a  writ  of  error  will  lie." 

Clearly  all  the  court  meant  was  that  the 
Judgment  of  the  court  on  such  a  pleading 
was  a  final  judgment  like  a  judgment  on  a 
demurrer  to  a  plea,  which  It  was  then  con- 
sidering, and  that  a  writ  of  error  would  He ; 
not  after  further  pleadings  and  a  trial  and 
final  judgment  on  the  trial  as  suggested  by 
the  Chancellor,  but  Unmediately,  anQ  in  like 
manner  that  the  writ  would  issue  after  judg- 
ment on  demurrer  to  pleadings.  All  of  which 
was  the  usual  common-law  procedure  on  com- 
mon-law pleading  and  in  no  way  suggested  a 
departure  from  the  oomm<m-law  role  govern- 
ing what  constitutes  the  record  on  writ  of 
error. 

The  whole  difficulty,  it  seems  to  me,  grows 
out  of  an  attempt  to  review  certain  steps  In 
an  unusual  statutory  remedy  by  means  of 
common-law  mles  which  do  not  meet  the  re- 
quirements. 

I  am  therefore  of  the  opinion,  that  the  ac- 
tion of  the  Superior  Court  In  striking  ott 
tbe  appearance  and  pleas  is  no  part  of  the 
record  proper  of  the  case  here  and  should 
be  stricken  from  the  record. 


On  the  Merits. 

The  merits  of  the  questions,  raised  by  tbe 
frarceaing  assignments  of  error  were  aft- 
envarda  heard  by  CONRAD,  BICB,  and 
HBISEIj^  Associate  Judges  (tbe  CHANCBL- 
LOB  not  sitting),  and  the  court  banded  down 
the  following: 

PBB  CURIAM.  In  this  case  there  are 
nine  .assignments  of  error  filed  by  the  defend- 
ant below,  appellant  in  error.  Voluminous 
briefs  were  filed  and  able  and  ezhausttve 
arguments  were  made  by  counsel  represent* 
ing  both  parties  to  the  action.  However,  as 
the  judges  oomprlalng  the  Snpreme  Court 
at  the  time  of  the  argument  were  also  mem- 
bers of  the  court  in  banc  at  the  time  that 
court  heard  and  determined  the  same  que»- 
tlcms  raised  by  the  assignments  of  error,  and 
also  in  view  of  the  fact  that  the  same  ques- 
tl<ms  cannot  arise  in  tbe  future  for  the  rea- 
son that  by  recent  legislation  defendants  In 
foreign  attachment  cases .  are  permitted  to 
appear  without  first  giving  ball,  we  will  not 
state  reasons  for  our  decision  in  this  court, 
our  conclusions  being  the  same  as  they  were 
at  the  time  the  case  was  argued  and  de- 
termined by  the  court  In  banc. 

>Vlthout  stating  the  numerous  questions  of 
law  raised  by  the  assignments  of  error  and 
decided  by  the  court  below,  we  are  of  the 
opinion  that  the  judgment  of  the  court  be- 
low should  be  and  it  Is  hereby  affirmed. 


8TATD  V.  HENRT  et  aL 
(Snpreme  Court  of  Delaware.    Dee.  18,  1018.) 

1.  GanHHAi.  Law   «=3603(11)— ConrmvANCB 

— AFKDAVITS— SUFFICIBNCT. 

In  a  prosecution  for  larceny,  an  affidavit  for 
continuance  on  ground  of  absence  of  witnesses 
held  insufficient  to  show  that  defendant  had  ex- 
ercised due  diligence  in  procuring  such  wit- 
nesses. 

2.  CanaRAi.   LAw    «s>695(8)--GoNnm;Air<ni 
— Absckce  of  Chasacikb  Wimnss. 

The  absence  of  a  character  witness  is  not 
a  sufficient  reason  for  granting  the  continuance 
of  a  criminal  case,  particularly  where  the  Attor- 
ney General  is  willing  to  admit  that  tbe  witness 
would  testify  to  accused's  good  reputation. 

5.  Cbivinai-  Law  e=3ll51  —  Appeal  — 
Revikw—Discbetion— Continuance. 
The  decision  of  a  trial  court  refusing  to 
grant  defendants'  motion  for  a  continuance  un- 
til the  next  term  because  of  the  absence  of  wit- 
nesses was  an  interlocutory  decision  upon  a 
discretionary  matter,  not  reviewable  at  common 
law,  and,  if  reviewable  under  modified  proce- 
dure, would  not  warrant  reversal  except  in  dear 
case  of  abuse  of  discretion. 


<s»For  other  casw  sea  sam*  topic  and  KET-NT7UBSR  in  all  Koj-Numbarad  Dlceats  and  IndazM 
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4.  Cbiminai.    Law    ®=3694(1)— OoifTiNXTAirCB 
— Absekoe  of  Witnesses— Denial  of  Con-' 
cinuancb— abcrse  of  dlbcketion'. 
The  denial  of  a  contmnance  in  a  larceny 

prosecution  sought  on  the  ground  of  witnesses' 

absence  from  the  state  held  not  an  abuse  of  the 

trial  court's  discretion. 

Error  to  Court  of  General  Sessions,  New 
Castle  County. 

Warner  1.  Henry,  and  Joseph  Henry  ^we 
indicted  for  larceny,  and  were  brought  to 
trial  before  a  Jury.  During  the  trial,  a  nolle 
prosequi  was  entered  as  to  Joseph  Henry, 
and  a  verdict  of  guilty  was  returned  against 
Warner  I.  Henry.  Whereupon  there  was  a 
motion  for  new  trial  and  in  arrest  ol  Judg- 
ment OD  the  ground  of  the  refusal  of  the 
court  to  continue  the  case  on  application  of 
defendants,  supported  by  affldaTlts.  Motion 
refused.  Warner  I.  Henry  brings  error.  Af- 
finned. 

Court  of   General    Sessions,   New   Castle 
County,  May  term,  1918. 
Indictment,  No.  3,  May  term,  1918. 
RICE,  J.,  sitting. 

David  J.  Relnhardt,  Atty.  Gen.,  for  the 
State. 

Levin  Irving  Handy  and  Philip  L  Gar- 
rett, both  of  Wilmington,  for  defendants. 

On  May  8th  the  defendants  filed  an  affi- 
davit setting  forth  the  absence  from  the  state 
of  material  witnesses,  and  moved  for  a  con- 
tinuance until  the  September  term  of  this 
court  The  Attorney  General  objected  to  the 
sufficiency  of  the  afi9davlt  filed,  and  resisted 
the  motion  for  a  continuance.  The  affidavit 
was  by  the  court  held  InsufQclent,  the  motion 
foi*  continuance  refused  and  the  case  set  for 
trial  on  the  lOtb  of  May.  On  the  day  fixed 
for  trial  the  defendants  appeared  in  court 
and  their  counsel  announced  the  attendance 
of  two  of  the  three  wltnesss  mentioned  In 
the  first  affidavit.  The  defendants  filed  an- 
other affidavit  setting  forth  the  absence  of 
two  character  witnesses  neither  of  whom  had 
been  mentioned  in  the  first  affidavit  and  re- 
newed the  motion  for  a  continuance.  The 
Attorney  General  stated  that  he  was  willing 
to  admit  the  absent  witnesses  if  present 
would  testify  to  the  facts  set  forth  in  the 
affidavit.  The  continuance  was  refused  and 
the  trial  proceeded.  During  the  trial  the 
Attorney  General  entered  a  nolle  prosequi 
as  to  Joseph  Henry.  The  jury  returned  a 
verdict  of  guilty  as  to  Warner  I.  Henry. 
Counsel  for  the  defendant  made  a  motion 
for  a  new  trial  and  in  arrest  of  Judgment, 
and  filed  the  following  reasons  why  a  new 
trial  should  be  granted: 

"That  the  court  erred  in  refusing  the  con- 
tinuance of  tho  trial  of  the  said  case  on  the  mo- 
tion and  affidavit  of  the  defendant  on  account 


of  the  absence  of  tlie  material  witness,  Pauline 
Guy,  thereby  forcing  the  defendant  to  trial 
without  the  benefit  of  the  attendance  and  testi- 
mony of  said  Pauline  Guy. 

"That  the  court  erred  in  refusing  to  continue 
the  trial  of  the  said  case. on  tlie  motion  and  af- 
fidavit of  the  defendant  because  of  the  absence 
of  the  material  witness,  Charles  Bond,  thereby 
forcing  the  defendant  to  trial  without  the  bene- 
fit and  testimony  of  the  said  Charles  Bond." 

The  affidavit  filed  on  May  8th  by  the  de- 
fendants, upon  which  the  first  motion  for 
continuance  was  based,  in  substance  sets 
forth: 

"That  they  are  the  defendants  in  the  above- 
stated  case;  that  they  n«ed  for  their  defense 
the  presence  and  attendance  of  the  fc^owing 
witnesses  at  the  trial  of  their  case,  to  wit: 
Frank  Guy,  Pauline  Guy  and  Bessie  Kelley; 
that  they  cannot  safely  go  to  trial  without 
them ;  that  they  expect  to  prove  by  each  of  said 
witnesses  that  Warren  I.  Henry  bought  the 
diickens  alleged  in  the  indictment  to  I>e  stolen 
from  a  man  who  brought  the  diickens  to  his 
house  for  sale ;  -  that  said  witnesses  are  with- 
out the  state  of  Delaware,  to  wit,  Frank  Guy 
and  Pauline  Guy  in  New  Jersey  and  Bessie  Kel- 
ley in  Pennsylvania,  where  they  respectively 
reside ;  that  the  deponents  cannot  produce  said 
witnesses  at  the  present  term  of  court  Init  that 
they  verily  believe  they  can  produce  said  wit- 
nesses at  the  next  term  of  tttis  hwiorable  court." 

The  Attorney  General  on  behalf  of  the 
state  resisted  the  motion  for  a  continuance 
and  objected  to  the  sufficiency  of  the  affidavit 
for  the  reasons  It  did  not  appear  from  the 
affidavit  that  the  defendant  used  due  dili- 
gence and  made  reasonable  effort  to  secure 
the  presence  of  the  absent  witnesses,  and  the 
failure  of  the  defendant  to  set  forth  the  resi- 
dence of  the  absent  witnesses  If  known,  and 
if  unknown  that  the  fact  should  be  stated. 

Counsel  for  the  defendaat  contended,  that 
the  affidavit  filed  followed  in  detail  aimilar 
affidavits  held  sufficient  by  the  court. 

RICE,  J.,  after  stating  the  facts  as  above, 
delivered  the  opinion  of  the  Court  of  General 
Sessions  on  May  31,  1918: 

[1]  A  continuance  of  a  case  is  a  matter 
within  the  discretion  of  the  court.  The  pur- 
pose of  requiring  an  affidavit  to  accompany 
the  motion  for  a  continuance  Is  to  acquaint 
the  court  with  the  facts  upon  which  the  mo- 
tion is  based,  so  that  the  discretion  reposed 
In  the  court  may  be  by  it  reasonably  exer- 
cised. When  the  accused  In  a  criminal  case 
requests  a  conUnuance,  and  there  Is  objection 
made,  the  court  will  not  grant  it  unless  it  is 
satisfied  from  the  affidavit  that  there  Is  an 
absent  witness;  that  the  facts  to  which  he 
Is  expected  to  testify,  as  stated,  show  his  tes- 
timony to  be  material  and  relevant;  and 
that  there  is  a  reasonable  certainty  of  secur- 
ing the  presence  of  the  witness  at  the  ne.^t 
term,  also  facts  must  be  set  forth  with  sufli- 
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dent  particularity  to  show  the  court  that  due 
diligence  has  been  exercised  and  a  reason- 
able effort  made  to  secure  the  attendance  of 
the  witness  at  the  term,  at  which  the  appli- 
cation is  made. 

The  residence  of  an  absent  witness  with- 
out the  state,  if  known  to  the  affiant,  to  show 
whether  the  absent  witness  lived  near  by,  or 
a  great  distance,  may  be  a  fact  helpful  to 
the  court  in  passing  uiwn  the  question  of 
due  diligence  and  reasonable  effort  to  secure 
the  attendance  of  the  witness.  And  the  fact 
that  the  residence  of  the  witness  is  unknown 
may  be  considered  by  the  court  in  consider- 
ing whether  or  not  there  is  a  reasonable  cer- 
tainty of  securing  the  presence  of  the  wit- 
ness at  the  next  term.  The  court  is  of  the 
opinion  that  the  afBdavit  of  May  8th  is  not 
suiDcient  in  that  it  falls  to  convince  the  court 
that  due  diligence  had  been  exercised,  »nd 
reasonable  effort  made  to  secure  the  attend- 
ance of  the  absent  witnesses  at  the  present 
term. 

[2]  The  affidavit  of  May  10th,  filed  by 
Warner  I.  Henry,  one  of  the  defendants, 
states: 

"That  Charles  Bond  and  Charles  Xoxtag  are 
material  witnesses  to  the  defense;  that  he  can- 
not safely  go  to  trial  without  their  attendance; 
that  he  expects  to  prove  by  each  of  them  that  de- 
ponent's reputation  in  the  community  in  which 
he  lives  for  honesty  and  fair  dealing  is  good ; 
that  they  reside  in  Delaware  City,  Delaware; 
that  he  has  issued  a  subpcena  for  their  attend- 
ance, which  subpcena  is  returned  'non  est'; 
that  Charles  Bond  is  ill  and  confined  to  a  hos- 
pittl  in  Philadelphia,  Pennsylvania,  and  has 
been  there  for  one  week,  and  that  deponent  can- 
not produce  them  at  this  term  of  court,  but 
believea  he  can  produce  them  at  the  next  term." 

The  Attorney  General  stated  he  was  will- 
ing to  admit  that  the  absent  witnesses  if 
present  at  the  trial  would  testlfjr  "that  the 
reputation  of  Warner  I.  Henry  for  honesty 
and  fair  dealing  is  good." 

The  absence  of  a  character  witness  is  not 
sufficient  reason  for  granting  a  c<ntlnuance 
of  a  case,  and  most  certainly  the  court  would 
not  grant  a  continuance  by  reason  of  the 
absence  of  a  diaracter  witness,  when  the  At- 
torney General  Is  willing  to  admit  that  the 
witness,  if  present,  would  testify  to  the  good 
reputation  of  the  accused. 

The  court  Is  of  the  opinion  that  it  was  not 
in  error  In  refusing  the  two  motions  for  a 
continoance. 

The  motion  for  a  new  trial  is  refused. 

Sentence  was  Imposed  upon  the  convict 

Whereupon  a  bill  of  exceptions  setting 
forth  the  facts  stated  below  was  signed,  and 
a  writ  of  error  taken  to  the  June  term,  1918. 

Argued  at  the  adjourned  October  term, 
1918,  before  CURTIS,  Oh.,  PENNEWILL,  a 
J.,  and  BOTCE,  J. 

The  plaintiff  in  error  was  indicted  on  May 
6,  1918,  for  larceny  of  diickens,  and  on  May 


8th  moved  for  a  contlnnance  to  the  next  term 
of  court,  and  filed  in  support  thereof  an  af- 
fidavit of  the  prisoner  made  May  6th,  that 
he  could  not  safely  go  to  trial  without  the 
attendance  of  three  named  witnesses,  resi- 
dents of  New  Jersey  and  Pennsylvania,  by 
each  of  whom  he  expected  to  prove  that  he 
bought  the  chickens  from  a  man  who  brougjit 
them  to  his  house  for  sale;  that  he  could  not 
procure  the  attendance  of  the  witnesses*  at 
the  then  current  term  of  court,  but  believed 
he  could  do  eo  at  the  next  term  of  court. 
This  motion  was  denied,  and  the  trial  fixed 
for  May  10th,  and  an  exception  was  noted  to 
the  refusal  of  the  continuance  to  the  next 
term.   . 

On  May  10th  two  of  the  three  witnesses 
were  present  In  court,  but  not  the  third.  An- 
other motion  was  then  made  for  a  continu- 
ance until  tlie  next  term,  and  an  affidavit 
made  May  10th  was  filed  to  the  effect  that 
he  needed  the  attendance  of  two  other  wit- 
nesses to  testify  to  the  character  of  the  pris- 
oner. Thereuiwn  the  Attorney  General  admit- 
ted that  the  character  of  the  prisoner  for  hon- 
esty and  fair  dealing  was  good,  and  the  court 
refused  to  grant  a  further  continuance.  An 
exception  was  taken  to  the  refusal.  At  the 
trial  held  on  May  10th  the  defendant  vraa 
convicted  and  subsequently  he  was  sentenced. 

Mr.  Handy  contended  that  the  court  be- 
low erred  in  refusing  the  two  applications 
for  a  continuance  of  the  case  on  the  ground 
of  the  absence  of  Pauline  Guy,  in  view  of 
what  he  expected  to  prove  by  her  as  shown 
by  the  affidavit.  State  v.  Honey,  2  Boyce^ 
452,  80  AU.  38;  State  v.  Hawkins,  2  Penne- 
will,  4T5,  47  AO.  618;  Whart  Grim.  PI.  & 
Pr.  §{  6»l-n603;  4  Ency.  PI.  &  Pr.  (N)  884; 
State  ▼.  Gordy,  6  Pennewlll,  823,  60  Atl.  977; 
State  V.  McConnell,  4  Pennewlll,  521,  67  Atl. 
367. 

The  matter  of  the  continuance  of  a  case  Is 
one  for  the  sound  judicial  discretion  of  the 
trial  court — a  discretion  whioh  may  not  be 
exercised  arbitrarily  or  unjustly.  Newman 
V.  State,  22  Neb.  355,  35  N.  W.  191;  Har- 
rington V.  State,  31  Tex.  Or.  R.  577,  21  S. 
W.  366;  People  v.  Dodge,  28  Cal.  445. 

The  rule  that  a  continuance  will  not  be 
granted  for  the  purpose  of  procuring  cumu- 
lative evidence  does  not  apply  to  the  procure- 
ment of  evidmce  corroborative  of  the  de- 
fendant's testimony,  as  such  evidence  is 
clearly  material  and  its  absence  Is  likely  to 
work  an  injury  to  his  rights.  Bnmly  y. 
State  (Tex.  App.)  14  S.  W.  1008;  Ransbot- 
tom  V.  State,  144  Ind.  250,  43  N.  R  218; 
Holt  V.  Commonwealth  (Ky.)  IS  S.  W.  71; 
Malnes  v.  State,  26  Tex.  Ai^.  14,  9  S.  W.  51. 

It  has  been  held  that,  inasmuch  as  the  de- 
fendant Is  entitled  to  any  nnmber  of  wit- 
nessee  within  reason,  a  refusal  to  grant  a 
continuance  because  of  an  absent  witness 
merely  on  the  ground  that  there  were  other 
witnesses  to  the  same  jpoint  is  error,  where 
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it  appears  that  the  testimony  of  the  absent 
witness  is  material  and  Important.  Carter 
▼.  State,  37  Tex.  Gr.  R.  403,  35  S.  W.  378; 
Clark  V.  State  (Tex.  Or.  App.)  33  S.  W.  3*4. 

The  question  is  not  merely  whether  or  not 
the  court  will  be  able  to  coerce  or  enforce 
the  attendance  of  the  absent  witness,  if  there 
is  reasonable  ground  of  believing  that  such 
witness  will  be  obtained  by  a  continuance  if 
the  same  should  be  granted,  although  the 
witness  be  without  the  state.  Hunt  t.  Com- 
monwealth (Ky.)  24  S.  W.  623. 

The  affidavit  in  the  case  at  bar  sets  out 
that  the  defendant  needed  for  his  defense  the 
presence  and  attendance  of  Pauline  Guy. 
That  he  could  not  safely  go  to  trial  without 
her.  That  he  expected  to  prove  by  her  a  fact 
which  would  prove  his  innocence,  namely, 
that  he  actually  bought  the  chickens  whi<^ 
were  alleged  to  be  stolen  by  him.  That  Paul- 
ine Guy  was  without  the  state  of  Delaware, 
namely,  that  she  was  in  New  Jersey,  where 
she  resided.  That  the  defoidant  could  not 
produce  said  witness  at  the  present  term  of 
court -but  that  he  verily  believed  he  could 
produce  said  witness  at  the  next  term  of 
court.  The  only  objection  which  the  state 
urged  to  the  sufficiency  of  said  affidavit  in 
the  court  below  was  that  it  did  not  state  the 
address  of  Pauline  Guy  in  New  Jersey  with 
Bufflcl^it  accuracy. 

The  Attorney  General  replied  that  the  af- 
fidavit alleges  the  absence  of  three  material 
witnesses  all  of  whom  would  testify  to  ex- 
actly the  same  state  of  facts.  It  fails  to  set 
out  their  residences  except  that  one  resided 
in  the  state  of  Pennsylvania  and  the  other 
two  in  tlie  state. of  New  Jersey.  It  fails  to 
show  any  ^orts  made  by  the  defendant  b^ 
low  to  obtain,  their  attendance,  or  why  their 
attendance  could  not  be  procured  at  this 
term,  and  it  also  falls  to  show  any  reason 
whidi  defendant  might  have  for  his  belief 
tliat  the  attoidanoe  of  these  witnesses  could 
be  procured  at  the  next  term  of  court. 

There  are  no  auffldeat  allegations  of  fact 
in  the  affidavit  from  which  the  court  can 
Judge  wheth^  due  diligence  had  been  used 
by  the  defendant  and  whether  there  was  any 
real  prospect  of  obtaining  the  attendance  Of 
the  witnesses  at  the  next  term  of  court 

"•  •  •  There  shall  be  no  exception  to 
the  allowance  of  a  challenge,  nor  to  any  di- 
rection respecting  the  manner  of  conducting 
the  trial." 

The  denial  of  a  motion  for  the  continuance 
of  a  case  is  but  a  "direction  respecting  the 
manner  of  conducting  the  trial." 

In  Ownbey  v.  Morgan  et  al.,  7  Boyge,  — , 
105  Atl.  838,  decided  in  the  Supreme  Court 
(1917),  the  court  said: 

"Aside  Irom  the  reiKtrted  cases  in  this  state, 
the  general  principle  is,  that  interlocutory  ded- 
Bions  of  matters  discretionary  with  the  court 
are  not  reviewable.  A  granting  or  denying  of 
a  continuance  is  a  typical  example  of  the  ex- 
ercise of  discretion." 


See,  also.  Valley  Paper  Co.  T.  Smalley,  2 
Marv.  295,  43  Atl.  176 ;  lUdlngB  v.  McMena- 
min,  1  Pennewiil,  16,  89  Atl.  463;  Montello 
V.  Pullman  Co.,  4  Pennewiil,  90,  54  Afl.  687 ; 
May  V.  Curry,  4  Har.  265 ;  Whitaker  v.  Par- 
ker, 2  Har.  413. 

The  defendant  below  was  held  to  bail  up- 
on this  diarge  on  the  2d  day  of  April,  1918. 
He  bad  a  month  within  whidi  to  prepare 
his  defense.  On  the  8th  day  of  May  he 
filed  his  motion  for  a  continuance,  stat- 
ing in  his  affidavit  that  he  had  three  mate- 
rial witnesses  whom  he  could  not  produce  at 
the  May  term  of  court.  Two  days  later,  to 
wit,  on  the  10th  day  of  May,  he  produced  in 
court  two  of  the  same  three  witnesses  that 
he  had  solemnly  sworn  he  could  not  produce 
at  that  term  of  court  and  in  the  course  of 
the  discussion  which  took  place  before  the 
court  on  May  10th,  it  was  brought  out  that 
the  absent  witness,  Pauline  Guy,  resided  at 
Carney's  Poiqt,  New  Jersey,  less  than  three 
miles  from  the  place  of  tiiaL 

The  specific  residence  of  nonresident  ab- 
sent witnesses  must  be  stated  in  an  affidavit 
filed  in  support  of  a  motion  for  a  continu- 
ance, and  If  the  residence  is  unknown  to  the 
defendant,  that  fact  should  be  stated  in  the 
affidavit    Whart  Crim.  Pro.  <10tb  EkL)  1985. 

OURTIS,  Gh.  (after  stating  the  facts) 
delivered  the  opinion  of  the  Court:  [3, 4] 
This  court  is  called  on  for  the  first  time  to 
review  the  decision  of  a  trial  court  refusing 
to  grant  a  motion  on  belialf  of  the  defendant 
in  an  indictment  made  before  the  trial  began 
for  a  oontinuanoe  of  the  case  until  the  then 
next  term  of  court  That  decision  was  clear- 
ly an  interlocutory  one,  upon  a  matter  ad- 
mittedly discretionary  with  the  trial  court. 
At  common  law  it  was  not  reviewable.  This 
was  the  view  expressed  by  this  court  obiter 
by  way  of  illustration  in  Ownbey  v.  Morgan, 
7  Boyce,  — ,  105  Atl.  838,  where  In  consider- 
ing the  statutory  provisions  respecting  bills  of 
exceptions,  this  was  said: 

"Aside  from  the  reported  cases  in  this  state, 
the  general  principle  is  that  interlocutory  deci- 
sions of  matters  discretionary  with  the  court 
are  not  reviewable.  A  granting  or  denying  of 
a  continuance  is  a  typical  example  of  the  ex- 
ercise of  discretion." 

There  is  ample  authority  to  sustain  this 
statement  of  the  common-law  rule.  Hill  v. 
Gayle,  1  Ala.  275;  Walker  v.  State,  91  Ala. 
76.  9  South.  87;  State  v.  Wyse,  33  S.  G.  582, 
12  S.  E.  656;  State  v.  Pankey,  104  N.  C.  840. 
10  S.  E.  315;  People  v.  Diaz,  6  CaL  248: 
White  V.  Town  of  Portland,  63  Conn.  18,  26 
Atl.  342;  Vlckers  v.  Hill,  2  111.  (1  Scam.) 
307;  Baxter  v.  People,  8  HI.  (3  Oilman)  368; 
Hoyt  V.  People,  140  lU.  688,  30  N.  E.  315,  16 
L.  R.  A.  239;  Caldwell  v.  Cole,  13  Me.  120; 
Campbell  v.  l^ompeon,  16  Me.  117;  Lovell 
v.  Eelley,  48  Me.  263;  Universal  Life,  etc., 
Co.  V.  Bachus,  61  Md.  28 ;  Reed  v.  Paul,  131 
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Mass.  129;  McConrry  t.  Suydam,  10  N.  3. 
Law,  24S,  quodng  Wrigbt  v.  HolUngswdrth, 
1  Pet  168,  7  L.  Ed.  96;  Smith  t.  Alker,  102 
N.  Y.  8T,  6  N.  B.  791 ;  Porter  v.  Lee,  16  Pa. 
412;  HaU  v.  Vanderpool,  166  Pa.  162,  26  AtL 
1069;  Hlckok  t.  Ridley,  16  Vt  42;  Brown 
y.  Mrmfser,  16  Vt  12;  Gear  v.  Sbaw,  1 
Pin.  (Wis.)  608;  6  Ruling  Case  Law,  p.  656. 
In  Barrow  v.  Hill,  18  How.  64,  14  U  Ed. 
48  (1851),  Chief  Justice  Tan^  said: 

*^t  has  been  repeatedly  decided  in  this  oonrt 
that  a  motion  for  the  continnance  of  the  cause 
addressed  itself  to  the  sound  jadidal  discre- 
tion of  the  court  and  its  decision  for  or  against 
the  motion  cannot  be  assigned  as  error  in  this 
eoart  The  mle  is  so  familiar  in  practice  that 
it  is  nnnecessary  to  refer  to  cases  to  prove  It" 

'  In  some  of  the  later  cases  it  was  held  that 
such  decisions  are  not  reviewable  unless  It 
clearly  appears  that  there  has  been  an  abuse 
of  the  discretion.  Isaacs  v.  United  States, 
159  n.  &  487,  16  Sup.  Ct  61,  40  L.  Bd.  229 
0896). 

Therefore,  even  If  this  court  has  Jurisdic- 
tion to  review  the  decisions  of  the  trial  court 
complained  of,  and  the  statute  respecting 
bills  of  exceptions  be  applicable  thereto,  still 
this  court  will  not  even  under  the  modified 
mle  above  mentioned  do  more  than  deter- 
mine from  the  record  whether  tliere  has  been 
a  clear  abuse  by  the  trial  court  of  its  dith 
cretlonary  power  to  deny  motions  for  contln- 
naooes  of  the  trials  of  causes. 

After  a  careful  conslderatlcm  of  the  np- 
ord  in  this  cause  It  Is  clear  that  there  has 
been  no  abuse  by  the  trial  court  of  its  dls- 
crettoD  In  refusing  to  grant  either  of  the  mo- 
tions made  by  the  plaintiff  in  enor  ftir  ccm- 
tlnuances. 

There  being  no  error  In  the  record,  the 
Judgment  of  the  court  below  will  be  affirmed. 


OHASSB  V.  SOUCIBB. 

■(Supreme  Judicial  Court  of  Maine.     March  7, 
1919.) 

1,  REFEBXNce  ®=»101  (5)— Motion  to  B'ecou- 
'  jcrr  Repobt— Denial. 

Decision  ot  presiding  justice  concluding,  "I 
therefore  overrule  the  request  to  set  aside  the 
finding  and  award  of  the  referees"  for  plaintiff, 
held  a  denial  of  defendant's  motion  to  recommit 
the  report  to  referees  for  further  hearing  and 
determination;  affirmation  of  the  award  for 
plaintiff  as  made  being  a  necessary  denial  of 
the'  motion. 

2.  Exceptions,  Bill  or  9=»32(2)— Authobitt 
TO  Allow  Mot;on  to  Recomuit  Refebees' 
Repobt — Statute. 

Ruling  of  former  presiding  justice  on  motion 
to  recommit  referees'  report  could  have  been 
brought  before  Supreme  Judicial  Court  only  by 


exceptions  duly  signed  and  allowed  by  justice 
who  made  it  or  by  one  of  the  methods  prescribed 
by  Rev.  St  1916,  c.  82,  ff  66,  66,  not  by  any 
statement  of  bill  of  exceptions  taken  to  action 
of  another  justice  in  accepting  report 

8.  Appeal  ano  Esbob  •s>967(Z)— Retebenck 

«s>101(2)— RePCBAL  to  BECOinOT-jruDICIAL 
DiSCBRIOIT. 

Denial  of  motion  to  recommit  referees'  re- 
port for  further  hearing  was  a  matter  of  judi- 
cial discretion,  and,  if  such  discretion  was  judi- 
cially exercised,  no  exceptions  lie  to  the  mllng. 

Exceptions  from  Supreme  Judicial  Court, 
Aroostook  County,  at  Law. 

Action  by  Dodte  Chasse  against  Henry 
Soucler.  Finding  for  plaintifl;,  and  defend- 
ant excepts.    Exceptions  overruled. 

Argued  before  COfeNISH,  C  J.,  and  HAN- 
SON, PHILBROOK,  WILSON,  and  DBASY, 
JJ. 

Hersey  ft  Barnes,  of  HoultMi,  for  plain- 
tiff. 

Shaw  ft  Thornton,  of  Honlton,  for  de- 
fendant 

CORNISH,  C.  J.  This  is  an  action  of 
assumpsit  brought  under  the  statute  to  re- 
cover the  value  of  Improvements  on  real 
estate  made  by  a  squatter.  R.  S.  1903,  c. 
106»  i  43;  P.  L.  1911,  a  74;  B.  S.  1916,  e. 
100,  I  43. 

The  writ  was  entered  at  the  September 
term,  1915,  of  the  Supreme  Judicial  Court 
for  Aroostook  county.  At  the  November 
term,  1915,  by  agreement  the  case  was  re- 
ferred to  three  referees  under  a  rule  of 
court  At  the  November  term,  1916,  the 
referees  filed  their  report  awarding  the 
plaintiff  damages  in  the  sum  of  $938.  On 
the  third  day  of  that  term  the  defendant 
filed  a  motion  to  recommit  the  report  to 
the  referees  for  further  hearing  and  de- 
termination, assigning  six  reasons  therefor. 

[1]  Upon  this  motion  testimony  was  tak- 
en, and  after  a  full  hearing  the  presiding 
Justice  filed  his  decision,  giving  somewhat 
fully  his  reasons  therefor,  and  concluding: 
"I  therefore  overrule  the  request  to  set 
aside  the  finding  and  award  of  the  referees." 
Ck)unsel  for  the  defendant  contends  that 
this  was  not  a  ruling  upon  the  motion  as 
presented;  that  motion  being  to  recommit, 
and  not  to  set  aside,  the  findings.  From 
the  reading  of  the  entire  dedslon,  however, 
it  is  apparent  that  the  presiding  justice  was 
satisfied  that  the  report  was  correct  and 
should  be  neither  modified  nor  set  aside. 
While  the  language  of  the  decision  might 
have  followed  more  closely  the  language  of 
the  motion,  yet  his  determination  yvas  a 
virtual  denial  of  the  motion  to  recommit 
The  only  purpose  of  such  a  motion  is  by 
further  hearing  to  secure  a  <duuige  in  the 
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award.  An  affirmation  of  the  award  as 
made  Is  a  necessary  denial  of  the  motion 
to  recommit.  The  greater  Inclndes  the  less. 
No  exceptions  were  taken  to  this  mlibg. 

[2]  At  the  November  term,  1017,  a  hear- 
ing was  had  <ki  the  acceptance  of  the  re- 
port, and  the  presiding  Justice  ordered  the 
report  accepted.  To  this  ruling  the  de- 
fendant filed  an  exception,  and  that  is  the 
only  exception  before  this  court.  True, 
the  bill  of  exceptions  states  that  the  "writ, 
pleadings,  report  of  the  referees,  the  motion 
to  recommit  the  report  to  the  referees,  and 
the  report  of  Justice  Madigan  on  the  motion 
to  recommit  are  referred  to  and  made  a 
part  of  the  bill  of  exceptions";  but  that 
does  not  enlarge  the  scope  of  our  inquiry 
so  that  the  correctness  of  the  ruling  of  the 
former  justice  can  be  examined  here.  That 
ruling  could  have  been  brought  before  .this 
court  only  by  exceptions  duly  signed  and 
allowed  by  the  justice  who  made  it  or  by  one 
of  the  methods  prescribed  by  R.  S.  c.  82,  {§ 
66  and  56.  But,  as  before  stated,  no  ex- 
ceptions were  taken  to  that  ruling,  and  the 
single  issue  now  presented  is  the  validity 
of  the  acceptance  of  the  report  at  the  No- 
vember term,  1917. 

[3]  This  was  a  matter  of  Judicial  discre- 
tion, and  if  the  discretion  was  Judicially 
exercised  as  defined  by  this  court  in  Charles- 
worth  V.  Am.  Express  Co.,  117  Me.  219,  221, 
103  Atl.  358,  no  exceptions  lie  to  the  ruling. 
Under  such  circumstances  the  decision  of 
the  presiding  justice  is  final  and  conclusive. 
Walker  v.  Sanborn,  8  Me.  (Greenl.)  288; 
Cutler  V.  Grover,  15  Me.  159;  Preble  v. 
Reed,  17  Me.  169;  Harris  v.  Seal,  23  Me. 
436;  Furbish  v.  Ponsardln,  66  Me.  430. 
Nothing  has  been  brought  to  our  attention 
in  this  case  showing  any  abuse  of  discretion, 
nor  is  that  contention  made.  Therefore 
the  ruling  must  stand. 

It  might  be  added  that,  were  the  ruling 
of  the  former  justice  made  at  the  November 
term,  1916,  legally  before  us,  it  would  be 
governed  by  the  same  principles  and  would 
be  sustained  for  the  same  reasons. 

Exception  overruled. 


OINSBBRO  V.  Ea»STEIN. 

(Supreme  Judicial  Court  of  Maine.    March  20, 
1919.) 

1.  Refebknce  ©=102(1)— Acceptance  ob  Re- 
jection   OF    Repobt— "Jtjdiciai,    Discbe- 

TIOW." 

Acceptance  or  rejection  of  report  of  referee 
is  not  a  question  of  law,  but  a  matter  of  "judi- 
cial discretion,"  which  is  a  judicial  judgment  to 
be  based  on  requirements  of  judicial  procedure; 


a  fundamental  requirement  being  a  hearing  or 
opportunity  for  hearing. 

[Ed.  Note.-~For  other,  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jndidal 
Discretion.] 

2.  Refehence  «=9l02(l)— Motion  to  Cobbxct 
Repobt— £>xEBciBE  or  Judicial  Discbetion. 

Where  defendant  did  not  have  full  hearing 
or  opportunity  to  I>e  fully  heard  on  hi*  motion 
to  correct  referee's  report,  there  was  no  judicial 
exercise  of  tiie  court's  discretion  in  the  premise*. 

3.  Affeai.  and  Ebbob  <8=»662(3)— Exceptions 
—Consideration  on  Legal  Iufobt  of  Lan- 
guage. 

The  Supreme  Judicial  Court  is  required  to 
consider  on  the  legal  import  of  their  language 
defendant's  fully  established  exceptions  to  ac- 
ceptance of  a  referee's  report. 

Exceptions  from  Supreme  Judicial  Court, 
Penobscot  County,  at  Law. 

Acticm  by  Nathan  Gin8t>erg  against  Julius 
Epstein.  On  exceptions  to  acceptance  of  a 
referee's  r^wrt.    Exceptions  sustained. 

Argued  before  SPEAR,  HANSON,  PHIL- 
BROOK,  DUNN,  and  MORRILL,  JJ. 

GefMPge  E,  TliompsoD,  of  Bangor,  for  plains 

tuc 

Arthur  Ifc  Thayer,  of  Bangor,  for  defend- 
ant 

PER  CURIAM.  Exceptions  to  the  accept- 
ance of  a  referee's  report. 

The  case  was  referred,  heard,  and  a  report 
made  to  the  court  at  nisi.  Upon  motion  for 
the  acceptance  of  the  rqwrt,  objection  was 
raised,  and  a  written  motion  made  for  a 
hearing  to  correct  the  report  A  bearing  was 
had  before  the  presiding  justice,  who  order- 
ed the  report  acc^ted.  To  this  order  exc^>- 
tlons  were  filed  and  allowed.  The  ground 
for  the  exception  is: 

That  at  the  bearing  before  the  court,  "on  ac- 
count of  the  press  of  time,  the  court  refused  to 
give  to  the  defendant  the  time  that  was  neces- 
sary to  go  as  fully  into  the  matter  as  it  was 
the  desire  of  the  defendant  to  go  in  order  to  es- 
tablish the  mistakes  made  by  the  referee  in  his 
report,  and  without  a  full  hearing,  and  without 
an  opportunity  on  the  part  of  the  defendant  to 
show  to  the  court  the  mistakes  upon  whidi  he 
relied,  and  on  account  of  which  he  objected  to 
the  acceptance  of  the  report  the  court  accepted 
the  report  at  the  same  time  reserving  the  de- 
fendant the  right  to  except  to  the  ruling." 

[1]  The  acceptance  or  rejection  of  a  re- 
port of  a  referee  is  not  a  question  of  law, 
but  a  matter  of  discretion.  This  rule  is  folly 
established  in  Furbish  v.  Ponsardln,  66  Me. 
430.  But  the  discretion  Is  of  a  judicial  diar- 
acter,  and  must  be  exercised  Judicially. 
Charlesworth  v.  American  Express  Co.,  117 
Me.  219,  103  Atl.  358 ;  Chasse  v.  Souder,  105 
Atl.  853,  not  yet  officially  reported.    All  ju- 
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dlcial  proceedings  are  predicated  upon  a  fall 
hearing  or  an  opportunity  to  be  fully  beard. 
Jndidal  discretion  Is  a  Judicial  jadgment,  and 
moat  be  based  upon  the  requirements  of  ]n- 
dlcial  procedure.  A  fundamental  require- 
ment Is  a  bearing  or  opportunity  to  be  heard. 

[2,  3]  The  exceptions  In  the  case  before  us 
show  that  the  defendant  did  not  have  a  fuU 
hearing  nor  an  opportunity  to  be  fully  heard. 
At  least  the  exceptions  so  nnequl-vocally  state 
and  as  fnlly  established  we  are  required  to 
consider  them  upon  the  legal  import  of  the 
language.  Accordingly  we  are  of  the  opin- 
ion that  the  defendant  should  have  the  op- 
portunity of  a  fall  hearing  upon  the  accept- 
ance of  the  report 

Exceptions  sustained. 


WII/LIAMS  T.  LIBBZ  et  aL 

(Supreme  Judicial  Ck>urt  of.  Maine.    March  20, 
1919.) 

L  Refobuation  op  Instbuuxkts      $=>17(1) 

—  Mistake  as  to  Titue  —  "Mistakx  or 

Fact." 

A  mistalie  as  to  title  is  a  "mistalte  of  fact," 

even  thongh  arising  from  an  erroneons  view  of 

the  legal  effect  of  the  deed  (citing  Words  and 

Phrases,  Second  Series  Mistake  of  Fqct). 

[£d.  Note.— For  othisr  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mistake 
ol  Fact.] 

2.  Refobuation  of  Instbvments    $=»17(1) — 
Gboundb— Mutual  Mistake  of  Fact. 

Where  a  mutual  mistake  of  fact  as  to  the 
title  of  real  proj^rty  exists,  equity  will  cor- 
rect it 

3.  REFOBUAtioir  or  Instbuhents     «=>33  — 
Pasties. 

Where  the  owner  of  land  deeded  it  to  a  pur- 
chaser, and  neither  he  nor  the  purchaser  knew 
that  an  attachment  bad  been  levied  on  the  prop- 
erty in  a  suit  t>etween  the  purchaser  and  the 
attaching  creditor,  the  seller  should  be  a  party. 

4.  AitaCekent  .     ^solSO  I—    PBiOBtim  — 
Laches— CoMsrrBucTivE  Nonce. 

Where  real  property  was  attached,  but  no 
service  was  made  on  the  owner,  who  subse- 
quently sold  the  pr(4)erty  to  third  person  with- 
out knowledge  of  the  attachment,  such  third 
person  was  not  guilty  o{  laches  in  failing  to  ex- 
amine the  records;  It  appearing  that  he  was 
in  poor  physical  and  mental  health. 

5.  AlKACHKENT     €=»1S0    —    AXTACtUIENT     OF 

EquiiX'Or  Redemption  —  Discuabge  or 

Lien  by  Mutual  Mistake. 
Rer.  St  c  86,  i  59,  providing  that  when  a 
right  of  redemption  of  real  estate  is  attached 
and  such  real  estate  is  rcilcemed  before  levy  of 
execution,  the  attachment  holds  the  premises 
discharged  of  the  levy  or  mortgage,  does  not 
apply  to  a  discharge  of  a  mortgage  by  mutnal 
mistake  of  the  partim. 


6.  Attachment   9=3l80  —  Equitt   or  Be- 
demption— Rionr  to  Pboceeds. 

Where  land  that  had  been  attached  was. 
sold  without  knowledge  of  the  attachment,  and 
the  purchaser  discharged  a  mortgage  thereon  be- 
cause of  mistake  of  fact  as  to  title,  the  attach-, 
ing  creditor  eoold  not  thereafter  levy  on  the 
attached  premises  and  hold  the  proceeds  of  a 
forced  sale  as  against  the  purchaser,  to  a  great- 
er extent  than  the  value  of  the  equity  of  re- 
demption. 

7.  MoBTOAesB    «=3816  —  Patment  and  Dxs- 
Ohabob— Reinstatekbnt. 

Bquity  will  not  decree  a  cancellation  of  a 
discharge  of  a  mortgage  when  it  will  result 
prejudicially  to  third  persons,  or  when  the 
rights  of  third  parties  will  intervene. 

8.  Sttbrooatton  «s>1  —  Pxopbiett  of  JLtyt- 

■DT. 

Subrogation  will  not  be  allowed  so  as  to  do 
injury  to  tiie  rights  of  others. 

0.  Subbooation   «=3l4(3)  —  Pubohaseb  of 
Attached  Pbopebty— Riohts  of  Mobtoa- 

OEI. 

Where  bank  attached  realty,  but  failed  to 
serve  notice  of  the  attachment  on  the  owner, 
who  subsequently  sold  the  property  attached  to 
a  third  person  without  knowledge  of  the  attadi- 
ment  and  the  third  person  discharged  in  good 
faith  a  pre-existing  mortgage  thereon,  such 
third  person  would  be  subrogated  to  the  rights 
of  the  mortgagee  as  against  the  attaching  credi- 
tor. 

10.  BzEcirnoN  «=»273  —  Sales  —  Titlk 
AcQinBEo. 
Where  a  bank,  holding  by  attadiment  a  lien 
on  an  equity  of  redonption  only,  sells  the  prop- 
erty Itself  at  forced  sale,  and  itself  becomes  the 
purchaser,  it  takes  nothing  by  the  sale,  there 
was  a  total  failure  of  consideration  paid  by 
the  bank,  and  their  execution  was  in  no  part 
satisfied. 

Appeal  from  Supreme  Judicial  Court,  Som- 
erset County,  in  Bfjulty. 

Suit  by  Harry  L.  Williams  against  Henry 
F.  Libby  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.  Bill  sustained,  case 
remanded,  and  decree  directed. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  WILSON,  and  DEASY, 
JJ. 

Manson  &  Coolldge,  of  Pittsfleld,  for  ap- 
pellants. 

George  W.  Gower,  of  Skowhegau,  for  ap-       « 
peilee. 

SPEAR,  J.  This  is  a  bill  in  equity  based 
upon  the  following  facts:  On  August  15, 
1B07,  Cora  VL  Everett,  wife  of  Richard  H. 
Everett,  was  the  owner  of  certain  real  es- 
tate situated  In  the  town  of  Hartland  con- 
tiguous to  land  owned  by  the  plaintiff.  On : 
that  day  Mr.  and  Mrs.  Everett  mortgaged 
this  real  estate  to  Carl  M.  Randlett,  to  se- 
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care  the  payment  of  $300  and  interest  The 
mortgage  was  duly  recorded.  On  December 
13,  1913,  the  Everetts  and  one  Stanhope  gave 
a  note  to  the  defendant  bank  for  $1,700.  Ou 
November  11,  1914,  the  bank  placed  an  at- 
tachment upon  Mrs.  Everett's  real  estate,  and 
caused  a  record  to  be  made  in  the  usual  man- 
ner, but  made  no  service  on  Mrs.  Everett. 
On  November  30,  1914,  Mrs.  Everett  convey- 
ed the  same  real  estate  to  the  plalntUf  by 
warranty  deed,  representing  it  to  be  free 
from  Incumbrances,  except  the  Randlett 
mortgage  and  two  years'  taxes.  The  mort- 
gage debt  the  idalntiff  assumed  and  agreed 
to  pay. 

[1-3]  The  deed  was  recorded  December  1, 
1914.  Richard  H.  Everett,  her  husband,  quit- 
claimed his  interest  in  this  real  estate  by 
deed  recorded  January  16,  1916.  On  Decem- 
ber 18,  1914,  the  defendant  bank  received  a 
payment  of  $615  aa  its  note.  May  14,  1015, 
the  plaintiff  paid  the  Randlett  mortgage  and 
taxes  amounting  to  $349.50,  and  the  mort- 
gage was  discharged  on  the  same  day,  ac- 
knowledged July  3,  1916,  and  recorded  July 
9,  1915.  No  service  of  the  writ,  upon  which 
the  attachment  was  made,  having  been  made 
upon  Mrs.  Everett,  the  case  was  continued 
from  term  to  term  until  the  April  term,  1916, 
at  which  term,  after  notice  by  publication,  a 
default  was  entered  for  $060  debt  and  $27.22 
costs. 

June  12,  1916,  the  defendant  Libby,  acting 
for  the  bank,  purchased  this  same  real  estate 
at  sheriff's  sale  on  the  execution,  issued  on 
this  Judgment  The  first  knowledge  the 
plaintiff  had  of  this  claim  of  the  bank 
against  Mrs.  Everett  and  this  attachment 
of  her  real  estate  was  some  two  or  three 
we^s  before  the  sale.  The  evidence  also 
shows  that  the  plaintiff,  during  the  time  cov- 
ered by  these  transactions,  was  much  afflict- 
ed, both  physically  and  mentally.  Under  this 
state  of  facts  the  inference  is  inevitable  that 
the  plaintiff  purchased  the  equity  in  this  real 
estate  and  agreed  to  assume  and  pay  the 
mortgage  for  the  sole  purpose  of  acquiring 
a  good  title  in  the  property.  It  could  not  be 
contended  for  a  moment  that  be  intended  to 
pay  and  discharge  this  mortgage  for  the  ben- 
efit of  the  bank.  It  is  equally  clear  that 
Mrs.  Everett  Intended  to  convey  to  him  a  per- 
fect title,  except  the  mortgage  and  taxes. 
She  had  no  knowledge  of  the  attachment 
He  had  no  knowledge  of  it.  Hence  there 
was  a  mutual  mistake  of  facts  as  to  the  con- 
dition of  the  title  which  she  intended  to  con- 
vey and  which  the  plaintiff  thought  he  was 
to  receive.  A  mistake  as  to  title  is  a  mistake 
of  fact,  even  thon^  arising  from  an  errone- 
ous view  of  the  legal  effect  of  a  deed.  Words 
and  Phrases,  Second  Series,  Mistake  of  Fa.ctB, 
page  417,  and  cases  cited.  That  a  mntaal 
mistake  of  fact  may  be  corrected  by  equity 
needs  no  citation.  We  have  no  doubt  there- 
fore, that  as  t>etween  these  two  parties  eq- 
uity will  lie  to  correct  the  mistake.    But  she 


should  be  made  a  party,  which  can  be  done 
by  amendment,  and  wfaldi,  therefore,  equity 
assumes  to  be  done. 

[4]  But  the  defendant  contends,  even  ao^ 
the  plaintiff  was  guilty  of  laches  in  not  ex- 
amining the  records  and  finding  out  about 
the  attachment.  In  view  of  the  fact  that  no 
personal  service  was  made  on  Mrs.  Everett, 
as  the  plaintiff  might  naturally  expect  if  a 
B|iit  had  been  brought,  that  be  was  put  off  hla 
guard  rather  than  on  his  guard,  by  this  fact, 
and  was  In  a  physical  and  mental  condition 
necessarily  following  the  result  of  three  par- 
alytic shocks,  we  are  of  the  c^inion  that  tbe 
plaintiff  cannot  be  charged  with  culpable 
negligence,  in  not  taking  tbe  precaution  to 
look  up  the  record,  and  that  he  is  excused 
from  so  doing  under  the  principle  laid  down 
in  Cobb  V.  Dyer,  69  Me.  494. 

[5]  Again,  the  defendant  Invokes  Rev.  St- 
c.  86,  S  69,  as  a  bar  to  tbe  maintenance  of 
the  bill.    This  statute  reads: 

"When  a  right  at  redeeming  reel  estate  mort- 
gaged or  taken  on  execution,  is  attached;  and 
such  estate  is  redeemed  or  the  incumbrance  re- 
moved before  the  levy  of  the  execution,  the  at- 
tachment holds  the  premises  discharged  of  tbe 
mortgage  or  levy,  aa  if  they  had  not  existed." 

But  we  think  this  statute  appUes  to  a  dis- 
charge^ in  fact,  and  not  to  a  discharge  by 
mutual  mistake,  the  validity  of  which  may 
be  set  aside.  Tbe  statute  should  be  con- 
strued in  the  light  of  the  principle  laid  down 
In  Kinsley  v.  Davis,  74  Me.  498.  The  court 
say: 

"The  principle,  •  •  •  wliich  it  aeems  may 
be  abstracted  from  the  cases  is,  that  when  mon- 
ey due  upon  a  mortgage  is  paid,  it  may  operate 
to  cancel  the  mortgage,  or  in  the  nature  of  an 
assignment  of  it  placing  the  person  who  pays 
tbe  money  in  the  shoes  of  the  mortgagee,  as 
may  best  subserve  the  purposes  of  justice  and 
the  Just  and  true  interest  of  the  parties." 

We  are  unable  to  discover  how  the  subro- 
gation of  the  plaintiff  to  the  rights  of  the 
mortgagee  in  this  case  could  infringe  any  of 
tbe  ri^ts  of  Mrs.  Everett  and  tbe  bill 
should  be  sustained  with  respect  to  her  on 
the  ground  of  mutual  mistake  of  fact 

We  now  come  to  the  vital  issue  in  the  case, 
Would  the  subrogation  of  the  plaintiff  to  the 
rights  of  the  mortgagee  Infringe  tbe  rights  of 
any  third  party?  The  hank  is  a  third  party. 
They  had  an  attachment  on  this  mortgaged 
real  estate.  The  attachment  when  put  on 
covered  only  the  equity  of  redemption.  What- 
ever that  was  worth  the  bank  could  recover 
and  no  more.  They  subsequently  did  noth- 
ing themselves  which  in  the  least  enhances 
the  value  of  their  attaclunent  or  ll«i.  The 
only  advantage  they  have  gained  is  through 
the  money  paid  by  the  plaintiff,  without  any 
consideration  whatever  moving  from  them. 
They  claim  the  benefit,  solely,  through  tbe 
mistake  of  the  plaintiff.  The  bank  does  not 
pretend  to  have  earned  a  farthing  of  their 
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claim.  Th^  simply  say,  the  oold  blood  of 
the  law  penults  them  to  take  1349.60  of  the 
plalntUTs  money.  Their  only  outlay  was  the 
costs  of  the  sal^  which  the  idalntiff  In  his 
bill  offers  to  pay. 

[I]  It  is  a  well-settled  rule  that  equity  will 
lie  in  such  drcnmstances.  In  Kinsliey  ▼.  Da- 
vis, 74  Me.  at  page  602,  it  is  said: 

"Payment  of  a  debt  secured  by  a  mortgage 
may  operate  as  a  disdiarge  or  an  asBignment  as 
may  best  sabaerre  the  purposes  of  justice,  even 
though  the  mortgage  be  formally  discharged." 

This  case  also  holds  that: 

"An  asBignment  of  a  mortgage  to  one  who  had 
assumed  its  payment  would  not  avail  as  against 
the  party  with  whom  the  agreement  was  made." 

In  the  case  before  us  the  plaintiff  assumed 
the  payment  of  the  mortgage  debt,  but  we 
have  already  seen  that  there  was  a  mutual 
mistake  in  regard  to  the  existence  of  the  at- 
tachment, which  would  have  relieved  the 
plaintiff  in  equity;  hence  the  agreement  to 
assume  must  be  treated  as  canceled. 

[7, 11  It  is  also  well  settled  that  equity  will 
not  declare  the  cancellation  of  a  discharge  of 
A  mortgage  when  it  will  "result  prejudicially 
to  third  persons"  (Cobb  v.  Dyer,  69  Me.  494) ; 
nor  whra  "rights  of  third  parties  have  in- 
tervened" (Kinsley  v.  Davis,  74  Me.  498,  601 ; 
Cross  V.  Bean,  81  Me.  525, 17  AtL  710).  Sub- 
rogation will  not  be'  allowed  "so  as  to  do  in- 
Jury  to  the  rights  of  others."  Stevens  v. 
King,  84  Me.  291,  24  AtL  850. 

[9]  What  rights  of  the  bank,  then,  would 
the  subrogation  of  the  plaintiff  to  the  rij^ts 
of  the  mortgagee  infringe? 

The  defendant  contends  that,  on  an  execu- 
tion sale,  "the  law  will  not  relieve  the  pur- 
chaser from  a  defective  tittle  and  partial  fail- 
ure of  consideration  as,  for  instance,  an  out- 
standing Incumbrance,"  and  cites  Dresser  v. 
Kronberg,  108  Me.  423,  81  Atl.  487,  36  L.  B. 
A.  (N.  S.)  1218,  Ann.  Cas.  1918B,  642.  "So 
the  execution  to  the  amount  of  $700  has  been 
satisfied ;  that  is,  the  bank  has  lost  the  right 
to  collect  $700  from  Cora  M.  Everett"  The 
opinion  cited  does  not  go  to  the  extent  claim- 
ed. The  language  does  not  and  the  spirit  is 
entirely  the  other  way.  That  case,  to  be 
sure,  involved  an  entire  failure  of  title  to 
the  property  sold,  but  the  logic  and  reason- 
ing aH>ly  vrtth  equal  force  to  a  partial  fail- 
are,  the  test  being,  not  a  partial  failure  of 
title,  bat  the  availability  of  placing  the  In- 
terested parties  in  statu  quo.  After  discuss- 
ing the  right  of  the  execution  creditor,  who 
Is  also  the  purchaser  at  the  execution  sale, 
to  a  new  execution  for  the  full  amount,  the 
oonrt  eay: 


"Suppose  the  Judgment  creditor  bids  in  the 
property  at  the  sale  and  subsequently  it  is  taken 
from  him  as  the  property  of  another.  (Tlearlj 
a  new  execution  for  the  full  amount  would  be 
granted."  Piscataquis  County  v.  Kingsbury,  73 
Me.  326. 

The  situation  is  no  dUFerent  If  the  pur- 
chase has  been  made  by  another  and  the 
creditor  has  repaid  the  purchase  price  either 
voluntarily  or  involuntarily.  The  original 
purchase  was  under  mistak*  of  facts,  and  the 
remedy  here  asked  puts  the  parties  in  statu 
quo.  We  are  unable  to  discern  why  this 
principle  does  not  apply  to  a  partial  failure 
of  consideration  as  well  as  to  a  total  failure, 
provided  the  machinery  of  the  law  can  be  so 
applied  as  to  put  the  parties  in  statu  quo. 
If  this  can  be  done,  we  think  the  plaintiff 
should  be  subrogated  to  the  rights  of  the 
mortgagee. 

[10]  Predicated  upon  the  assumption  of 
subn^ation  that  the  mortgage  was  still  un- 
paid and  valid,  the  bank  held  on  the  day  of 
the  sale,  by  its  attachment,  a  lien  on  the  equi- 
ty of  redemption  only.  Having  sold  the  prop- 
erty and  not  the  equity,  as  a  matter  of  law 
the  bank  took  notliing  by  the  sale.  Ibere 
was  accordingly  as  a  mattw  of  law  a  total 
failure  of  the  consideration  paid  by  the  bank, 
and  their  execution  was  in  no  part  satisfied, 
hence  their  case  comes  within  Piscataquis 
County  V.  Kingsbury,  73  Me.  326.  But  we 
think  that  equity  requires  the  plaintiff  to 
pay  the  bank  whatever  the  equity,  upon  the 
day  of  the  sale,  was  worth.  He  ii^ould  also 
pay  the  costs  of  the  sale.  This  would  put 
the  bank  in  statu  quo  so  far  as  the  plaintiff 
and  the  bank  are  concerned.  But  another 
question  arises.  Notwithstanding  the  bank 
chose  to  sell  the  property  of  Mrs.  Everett 
instead  of  proceeding  against  her  personal 
property  non  constat  that  she  did  not  have 
personal  property  with  which  she  might  have 
been  able  to  respond,  hence  this  question  is 
open ;  but,  if  the  bank,  in  view  of  its  former 
proceeding,  would  avail  Itself  of  this  defense, 
the  burden  Is  upon  them  to  prove  it. 

Upon  this  state  of  facts:  Bill  sustained. 
Case  remanded.  Defendants  to  execute  and 
dellTer  release  deed  to  plaintiff  covering 
same  interest  derived  under  execution  sale 
upon  payment  of  the  several  sums  to  be  de- 
termined by  a  single  Justice  or  master  as  fol- 
lows: (1)  Value  of  the  equity  of  redemption 
in  Mrs.  Everett  at  date  of  sale.  (2)  Costs  of 
sale  instead  of  above  if  equity  had  no  value 
or  if  costs  exceed  value.  (3)  Amount  collect- 
ible ttom  her  at  time  of  sale  less  amount  now 
collectible.  On  this  issue  burden  to  be  on 
defendants.  (4)  Interest  on  sums  payable 
from  date  of  sale  to  date  of  payment.  De- 
cree in  accordance  with  this  oi^nlon. 
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STATE  ▼.  DAMEKB8T. 

(Supreme  Judicial  Court  of  Maine.    Mardi  20, 
1919.) 

CBiiiiwAL    Law    «=>90(4),    108(1)  —  Illegal 
PoSSESSIOI^  OF  Shobt  Lobsters-^obibdic- 
TiON  or  COUBT. 
Police  court  in  county  of  Knox  has  no  }a- 
rixdiction  of   coni|>laint  for   having  had  short 
lobsters  in  possession  in  Hancock  county  io  vio- 
lation of  Rev.  St  c.  46,  f  36,  the  jurisdiction  of 
a  court  in  criminal  matters  being  confined  to 
offenses  committed    in    county,    unless   special 
statute  extends  it  beyond,  while  special  provi- 
sions of  section  34,  relating  to  police  and  mu- 
nicipal courts,  extending  jurisdiction,  apply  to 
17  sections  preceding,  but  not  to  section  35. 

C^omplalDt  against  Fred  Damerest  for  bav- 
Ing  bad  in  possession  short  lobsters.  On  de- 
murrer.   Demurrer  sustained. 

Argued  before  CORNISH,  C.  J.,  and 
SPEAR,  HANSON,  WILSON,  and  DEASY, 
JJ. 

Henry  L.  Whltbee,  Co.  Atty.,  of  Rockland, 
for  the  State. 

A.  S.  Littlefleld,  of  Rockland,  for  defend- 
ant 


SPEAR,  J.  This  is  a  complaint  against 
the  defendant  for  having  In  his  possession  a 
certain  number  of  short  lobsters,  and  comes 
up  on  demurrer.  The  offense  is  alleged  to 
have  been  committed  at  Swans  Island  In 
the  county  of  Hancock.  The  complaint  was 
before  the  police  court  of  the  city  of  Rod(- 
land,  and  is  now  pending  In  the  Supreme 
Court  In  the  county  of  Knox. 

Objection  is  raised  to  the  Jurisdiction  of 
the  court  In  Knox  county.  We  think  It  val- 
id. R.  S.  c.  45,  i  34,  provides  that  the  sev- 
eral municipal  and  police  coiuts  have  Juris- 
diction under  the  17  preceding  sections,  and, 
further,  that — 

"Any  warrant  issued  by  any  such  court  shall 
cover  offenses  occurring  in  the  county  where 
said  court  is  established,  or  in  any  adjoining 
county." 

The  offense  for  the  unlawful  possession  of 
short  lobsters  Is  found  in  section  35-  of  chap- 
ter 45.  The  Jurisdiction  of  a  court  In  crim- 
inal matters  Is  confined  to  offenses  com- 
mitted In  the  county  unless  a  special  stat- 
ute extends  It  beyond.  The  special  provi- 
sions in  this  chapter,  extending  Jurisdiction, 
apply  to  the  17  sections  preceding  section  84, 
but  do  not  apply  to  secti<m  85. 

It  is  accordingly  apparent  upon  the  face 
of  the  papers  that  the  court  In  Knox  county 
has  no  jurisdiction. 

Demurrer  sustained. 


STATE  T.  BRIDGES. 

(Supreme  Judicial  Court  of  Maine.    March  20, 
1919.) 

CsnuNAL  Law  «=3l08(l)— Iixeoal  Posses- 
sion OF  Shobt  Lobstebs— Jubisdiction  or 
Complaint. 
Without  a  special  statute,  a  court  beyond 
the  limits  of  the  county  where  the  offense  was 
committed  has  no  jurisdiction  of  a  complaint  for 
having  had  illegal  possession  of  short  lobsters, 
in  violation  of  Rev.  St  c.  45,  {  35. 

Complaint  against  F.  B.  Bridges  for  hav- 
ing had  in  his  possession  short  lobsters.  On 
demurrer.    Demurrer  sustained. 

Henry  L.  Withee,  Co.  Atty.,  of  Rockland, 
for  the  State. 

A.  S.  Littlefleld,  of  Rockland,  for  defend- 
ant 

PER  (TURIAM.  This  case  Involves  precise- 
ly the  Question  decided  In  State  v.  Fred  Dam- 
erest, 105  Atl.  858.  Dnder  R.  S.  c.  45,  t  33,  a 
court  is  held  to  have  no  Jurisdiction  In  crim- 
inal matters,  without  special  statute^  beyond 
the  limits  of  the  county. 

Demurrer  sustained. 


STARKEY  V.  LEWIN  et  aL 

(Supreme  Judicial  Court  of  Maine.    March  24, 
1919.) 

1.  Fbauds,  Statdtk  or  fi=>26(l)— Pboiosb  to 
Answeb  fob  Debt  of  Another— To  Whom 
Credit  Given. 

If,  on  sale  of  goods  to  H.  on  defendant's 
oral  promise  to  pay  therefor,  any  part  of  the 
credit  was  given  to  H.,  defendant  was  not  liable. 

2.  Evidence  «=»472(7)— Cokolusioh  of  Wit- 
ness—Matter  IN  Issue. 

In  an  action  of  assumpsit  where  the  issue 
was  whether  defendant  promised  to  pay  for 
goods  delivered  to  a  third  party,  testimony  by 
plaintifC  that  be  delivered  the  goods  on  de- 
fendant's credit  was  inadmissible,  as  it  involr«d 
the  very  issue  which  the  Jury  were  to  determiie 
from  all  the  evidence. 

3.  Tbial  «=»214— Refcsal  to  Instbuct- 
Erbob. 

In  an  action  for  goods  delivered  to  a  tbitd 
party,  refusal  to  instruct  that  plaintiff  conid 
not  recover  upon  the  ground  that  defendant  re- 
ceived the  benefit  of  the  goods,  unless  defend- 
ant agreed  to  pay  for  them,  was  erroneons,  «i 
tending  to  mislead  the  jury,  who  might  hive 
inferred  from  such  refusal  that  if  the  defendant 
received  any  benefits,  he  would  be  liable,  wheth- 
er he  agreed  to  pay  for  the  goods  or  not 

4.  Appeal    and    Ebbob    «=9l0e4(l),    1067— 

HaBMLESS  E^BBOB— iNSTBUCnONS. 

If  an  erroneous  instruction  is  given  or  a 
proper  one  refused  and  the  appellate  court  is 
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not  clearly  satisfied  that  a  different  verdict 
would  not  have  been  found,  the  exceptions  based 
on  sQch  errors  will  be  sustained. 

Bzceptlons  from  Supreme  Judldal  Oonrt, 
Aroostook  County,  at  Law. 

Action  by  Charles  W.  Starkey  against  Wll- 
lard  8.  Lewin  and  another.  From  a  Judg- 
ment against  the  defendant  Lewin,  be  brings 
exceptions.    Exceptions  sustained. 

Argued  before  CORNISH,  O.  J.,  and 
SPEAR,  HANSON,  WILSON,  and  DBAST, 
33. 

Doherty  &  Tompkins,  of  Boulton,  for 
plaintiff. 

Pierce  &  Madlgan  and  Shaw  &  Thomt<Hi, 
all  of  Houltoo,  for  defendants. 

WILSON,  J.  This  Is  an  action  of  assump- 
sit to  recover  for  certain  supplies  delivered 
by  the  plaintiff  to  the  defendant  Horton,  who 
was  engaged  in  conducting  a  lumber  opera- 
tion for  defendant  Lewln.  The  Jury  found  a 
verdict  against  the  defendant  Lewln  for  the 
sum  of  $430. 

The  case  comes  before  this  court  on  ex- 
ceptions of  the  defendant  Lewln  to  the  ad- 
mission of  certain  testimony  and  to  a  cer- 
tain part  of  the  Judge's  charge,  and  to  the 
refusal  of  tbe  presiding  Justice  to  give  a  cer- 
tain requested  instruction,  and  also  on  mo- 
tion for  a  new  trial  on  the  usual  grounds. 
We  shall  consider  only  the  exceptions. 

[1]  The  only  issve  was.  Did  the  defendant 
Lewln  promise  to  pay  for  tbe  goods  deliver- 
ed to  Horton ;  or,  to  put  it  In  another  form, 
on  whose  credit  were  the  goods  sued  for  de- 
livered? If  upon  an  original  promise  of 
Lewln  before  delivery,  as  claimed  I9  the 
plaintiff,  then  Lewln  was,  of  course,  liable; 
but  If  in  any  part  upon  the  credit  of  Horton, 
Lewin  was  not  liable,  the  alleged  promise.  If 
any  was  made,  being  an  oral  one.  20  Cyc. 
165c.    Chltty  on  Cratvacts,  *442. 

[2]  In  the  course  of  tbe  trial  the  plain- 
tiff's counsel  asked  him  the  following  ques- 
tion: "Upon  the  strength  of  whose  credit  did 
you  deliver  these  goods?"  Against  the  de- 
fendant Lewln's  objection  he  was  permitted 
to  answer  "I  gave  them  on  Mr.  Lewln's  cred- 
it." To  this  ruling  the  defendant  Lewln  ex- 
cepted on  the  ground  that  It  Involved-  the  Is- 
sue whi<^  tbe  Jury  were  to  determine  from 
all  tbe  evidence. 

We  are  of  the  oplDlon  that  the  defendant's 
contention  is  correct  in  principle  and  In  ac- 
cord with  tbe  authorities,  and  that  the  cor- 
rect rule  is  laid  do*n  in  Walker  v.  Moors, 
125  Mass.  352.  It  Would  have  been  permis- 
sible, as  held  in  Folsom  v.  Skofleld,  63  Me. 
171,  to  have  inquired  of  tbe  plaintiff  as  to 
whom  he  Intended  to  give  credit  when  be 
delivered  the  goods,  but  to  Inquire  on  whose 
credit  they  were  delivered  Involved  not  only 
bis  own  Intent,  but  the  defendant  Lewln's 


acquiescence,  which  waff  tbe  very  point  In 
dispute  for  the  Jury  to  dfetermlne.  Pope  v. 
McGlll,  58  Hun,  204,  12  N.  Y.  Supp.  306; 
Drew  V.  Keufer,  81  Hun,  144,  30  N.  T.  Supp. 
733. 

[3]  However,  since  the  real  issue,  as  stat- 
ed above,  was,  Did  the  defendant  Lewln 
promise  to  pay  for  these  goods  at  all,  except 
upon  conditions  which  he  claims  were  never 
fulfliUed,  we  deem  more  prejudicial  to  him 
the  refusal  of  the  court  to  give  the  following 
requested  Instructions:  "The  plaintiff  cannot 
recover  upon  the  ground  that  Lewln  receiv- 
ed the  benefit  of  the  goods  sold  by  Starkey, 
unless  you  find  that  Lewln  agreed  to  pay 
for  them ;"  or,  to  state  the  necessary  Infer- 
ence to  be  dra-wn  from  the  refusal:  If  you 
find  that  Lewln  received  the  benefit  of  the 
goods  delivered  to  Horton,  Lewln  is  liable, 
even  though  be  did  not  agree  to  pay  for 
them. 

The  court  saying:  'Ti  cannbt  give  yon  that 
In  the  face  and  efee  of  tbe  Golbath  Seed 
Case,"  referring  to  112  Me.  277,  91  Atl.  1007. 
"I  call  your  attention  tigain  to  the  fact,"  and, 
after  again  reading  tbe  requested  instruc- 
tion, said:  "I  must  decline  to  give  you  that 
statement."  To  appreciate  the.  probable  mis- 
chievous effect  on  tbe  Jury,  It  is  only  neces- 
sary to  state  briefly  tbe  contentions  of  tbe 
parties. 

The  plaintiff's  contention  is  that  prior  to. 
the  delivery  of  tbe  goods  sued  for,  tbe  de- 
fendant Lewin,  over  tbe  telephone  and  in 
conversation  on  the  street,  told  tbe  plaintiff 
to  let  Horton  have  such  goods  as  he  wanted 
for  hlB  operatl<m  and  be  (Lewln)  would  pay 
for  them.  It  waa  also  contended  by  counsel 
tbat  liability  on  tbe  part  of  Lewta  might  also 
arise  from  tbe  furnishing  of  the  goods  to  Hor- 
ton since  Horton  was  at  tbe  time  engaged  in 
conducting  a  lumbering  operation  for  Lewin, 
and  Lewln  was  Indirectly,  at  least,  benefited 
thereby. 

The  defendant  Lewln's  contention  Is  that 
be  only  agreed  to  pay  for  tbe  first  bill  of 
goods  delivered,  to  Horton  to  enable  him  to 
get  started  on  bis  contract,  which  goods  it 
is  admitted  have  already  been  paid  for,  and 
are  not  a  part  of  the  goods  sued  for  in  this 
action;  and  that  the  conversation  on  tbe 
street  went  no  further  than  that,  while  be 
would  not  be  personally  responsible  for  Hor< 
ton's  bills,  if  the  plaintiff  would  present  bills 
every  30  days  and  Horton  would  approve  and 
order  him  to  pay  them,  and  there  was  money 
due  Horton  under  his  contract  he  would  see 
that  they  were  paid.  No  contention  wa? 
made  by  him,  or  bis  counsel,  that,  if  any 
promise  by  him  was  made,  it  was  a  collateral 
one,  and  therefore  was  within  the  statute  of 
frauds.  In  short,  his  sole  and  entire  defense 
was  that  be  made  no  such  promise  as  claim- 
ed by  tbe  plaintiff. 

There  was  no  evidence  In  tbe  case  of  any 
Independent  promise  by  Lewln  to  pay  for  the 
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goods  la  consideration  of  any  possible  bene- 
fits resolting  to  blm,  except  the  alleged  orig- 
inal promise  to  pay  before  deliyery,  which, 
if  made  as  alleged  by  the  plaintiff,  needed  no- 
accruing  benefits  to  render  it  binding,  even 
though  not  in  writing. 

The  court,  however,  in  its  Charge  called 
the  attention  of  the  Jury  to  the  claim  of  the 
plaintiff  that  the  benefit  received  by  Lewln 
from  his  employ^  or  contractor  having  the 
necessary  supplies  for  his  operation  might 
be  a  sufficient  coaslderatloa  for  a  promise 
that  would  be  outside  the  statute  of  frauds 
under  the  rule  laid  down  in  the  Colbath 
Seed  Case,  112  Me.  2T7,  91  Atl.  1007.  And  al- 
though in  the  course  of  the  instructions  to 
the  jury  upon  this  point  the  words  "promise" 
and  "promisor,"  were  used  as  applied  to  tlie 
defendant  Lewln,  no  instructions  were  given 
as  to  whether  the  indirect  benefits  resulting 
from  the  relations  of  the  parties  in  this  case 
were  sufficient  to  form  a  consideration  for 
any  promise  to  pay  tinder  the  doctrine  laid 
down  in  the  Colbath  Seed  Case.  See  Hard- 
ware Ca  T.  Goodman,  68  W.  Va.  462,  69  S. 
B.  898,  82  U  R.  A.  (N.  S.)  696,  Ann.  Cas. 
1912B,  218.  Nor  were  they  instructed  ex- 
cept by  inference  that  in  such  cases  an  ex- 
press promise  was  necessary. 

While  the  refusal  to  give  the  requested  In- 
struction was  no  doubt  due  to  some  inad- 
vertence, we  cannot  help  but  feel  that  the 
Jury,  notwithstanding  the  prior  instructicms 
of  the  court,  may  have  acted  upon  the  only 
Inference  to  be  drawn  from  the  refusal,  viz., 
that  if  any  benefits  were  received  by  the  de- 
fendant Lewin  from  the  furnishing  of  these 
supplies  to  Horton,  no  promise  or  agreement 
to  pay  on  his  part  was  necessary  to  render 
him  liable  in  this  action;  and  therefore  the 
Jury  may  have  failed  to  give  due  considera- 
tion to  the  reel  defense  set  ap  by  Lewln,  that 
he  never  agreed  to  be  responsible  for  aU 
goods  delivered  to  Horton. 

While  we  cannot  say  that  the  jury  would 
have  arrived  at  a  different  verdict  if  the  re- 
quested instruction  had  been  glvm,  they 
might  The  defendant  I^ewln  contends  that 
the  evidence  discloses  that  the  goods  were 
not  delivered  aoitiy  on  Us  credit,  nor  even 
on  his  credit  at  all;  that  they  were  orig- 
inally charged  on  the  plaintiff's  books  to  the 
Seymour  Horton  Lumber  account,  and  that 
his  name  did  not  appear  on  the  plaintiff's 
books  until  after  August  1,  1916,  while  the 
account  began  in  January,  1916;  that  when 
his  name  was  Inserted  on  the  books,  as  the 
bookkeeper  testifies,  it  was  done  on  the  plain- 
tiff's order  "to  make  it  stronger" ;  and  that 
when  the  bills  were  sent  out  they  were  made 
out  in  the  name  of  and  given  to  the  defend- 
ant Horton  as  appears  by  the  exhibits  in  the 
case. 

The  preponderance  of  the  evidence,  we 
think.  Is  not  overwhelming  either  way,  and 


would  warrant  a  verdict  tor  either  party  ac- 
cording as  the  testimony  ^of  the  witnesses 
was  believed  by  the  jury.  The  defendant 
Leiwin,  therefore^  has  a  right  to  consider 
hlmseU  aggrieved  by  the  refusal  to  give  the 
requested  instruction-  Page  v.  Alexander,  84 
Me.  83.  84,  24  Atl.  584. 

[4]  It  is  true  tbat  when  it  is  clear  to  the 
court  that  no  other  verdict  could  be  rendered 
under  correct  instructions,  exceptions  will 
not  lie  sustained  to  erroneous  rulings.  We 
think,  however,  the  correct  rule  is  found  in 
Noyes'v.  Shepherd,  80  Me.  178,  189,  50  Am. 
Dec.  625;  Thachor  v.  Jones,  SI  Me.  534; 
Hopkins  V.  Fowler,  39  Me.  668,  570;  Ktag 
V.  Ward.  74  Me.  349,  351;  Page  v.  Alexan- 
der, 84  Me.  83,  84,  24  Atl.  684 ;  State  v.  Honle- 
ban,  109  Me.  285,  83  Atl.  110&  If  the  errone- 
ous instruction  or  refusal  may  have  misled 
the  jury,  and  the  court  is  not  clearly  sat- 
isfied that  under  correct  instructions  a  dif- 
ferent verdict  could  not  have  be«i  given,  or, 
if  given,  could  not  be  permitted  to  stand 
the  exceptions  atwuld  be  snstalned. 

Entry  must  be: 

Exceptions  sustained. 


BADEN  V.  WASHINGaX)N  LOAN  &  TRUST 
CO.    (Na84.) 

(Court  oC  Appeals  of  Maryland.    Jan.  16^  1919.) 

OOBPOBATIONS    «=9642(9— rOKKIalT   CORPOKA- 
TIONS— GOMPUARCK  WITH  BTATDTB— "DOIHO 

Btrsiiraas." 
Trust  eompany  isoorporated  in  another  state 
and  admiiiisterijig  a  trust  therein  was  not  pre- 
dudedt  by  Code  Pub.  Civ.  Laws,  art  23,  f  94. 
from  bringing  action  to  enforce  contract  to  sdl 
property  in  the  state  constituting  a  part  of  the 
trust  aaaets,  made  without  securing  permit  re- 
quired of  foreign  corporations  doing  business  in 
tite  state,  the  making  of  sudi  contract  not  con- 
stituting doing  business  in  the  state  within  arti- 
de  23,  {|  91,  98,  and  article  81,  i  187,  as  amead- 
ed  by  Acts  1918,  c.  468. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Seccmd  Series,  Doing 
Business,] 

Appeal  from  Circuit  Court,  Montgomery 
County,  in  Equity;  Edward  O.  Peter,  Judge. 

BUI  by  the  WaAlngton  Loan  &  Trust  Com- 
pany against  WUliam  H.  Badean.  Decree 
for  plaintiff,  and  defendant  appeal&  Af- 
firmed. 

Argued  before  BOTD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  URNER,  and  STOCK- 
BRIDGE,  JJ. 

Robert  B.  Peter,  of  Rockvllle,  for  appel- 
lant. 
Arthur    Peter,  ot  Washington,  D.  a,  for 

appellee. 


«s>For  other  cases  ■••  urn*  toplo  >nd  KBT-NUMBBB  In  all  K*7-Numbered  Dlgesta  and  Indcna 
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URNEB,  J.  The  Washington  Loan  &  Trust 
Company  Is  a  corporation  of  tbe  District  of 
Colombia  empowered  by  Ita  charter  to  con- 
duct a  safe  deposit,  loan,  and  mortgage 
business,  and  to  accept  and  execute  trusts  of 
every  description.  It  Is  the  residuary  dev- 
isee and  legatee,  upon  certain  trusts,  under 
the  will  of  Bralnard  H.  Warner,  deceased. 
Included  in  the  estate  which  passes  to  the 
trustee  under  the  will  was  an  undivided  in- 
terest of  the  testator,  which  he  held  as 
tenant  in  common,  in  a  number  of  lots  of 
ground  at  Takoma  Park,  in  Montgomery 
county,  Md.  In  the  exercise  of  a  power  of 
sale  and  exchange  conferred  by  the  will,  the 
trustee  Joined  with  the  other  cotenants  of 
the  lots  in  a  deed  of  partition  by  which 
some  of  the  lots  were  vested  in  the  trustee 
in  severalty.  One  of  tbe  lots  thus  acquired 
was  later  sold  by  the  trustee  to  the  ai^el- 
lant  In  this  case,  who,  having  questioned  the 
vendor's  ability  to  convey  a  good  title  and 
having  declined  on  that  ground  to  consum- 
mate his  purchase,  was  made  defendant  in 
this  apparently  amicable  suit  for  specific 
performance.  The  appeal  is  from  a  decree, 
on  bill  and  answer,  sustaining  the  validity 
of  the  title  and  enforcing  the  contract  of 
sale. 

The  only  objection  urged  against  the  title 
on  appeal  was  based  on  the  theory  that  the 
trust  company,  as  a  foreign  coriraratJon,  has 
not  become  authorized  to  execute  in  this 
state,  and  as  to  property  within  its  limits, 
the  power  of  sale  conferred  by  the  will.  The 
contention  is  that  It  would  be  contrary  to 
the  policy  of  our  laws  to  permit  a  foreign 
trust  company  to  conduct  and  enforce  a 
sale  of  property  in  this  state,  except  after 
complying  with  the  statutory  requirements 
to  which  corporations  of  that  class,  regular- 
ly engaged  in  business  here,  are  subject.  It 
does  not  appear  from  the  record  that  the 
Washington  Loan  t  Trust  Company  has  per- 
formed any  of  the  conditions  which  are  pre- 
requisite under  our  statutes  to  the  prosecution 
of  the  business  of  a  trust  company  in  Mary- 
land. Neither  Is  It  shown  to  have  under- 
taken or  contemplated  any  transaction  In 
this  state  apart  from  the  disposition  of 
the  property  with  which.  In  part,  we  are 
now  concerned. 

The  general  policy  of  Maryland  with  re- 
spect to  foreign  corporations  is  defined  by 
section  91  of  article  23  of  the  Code,  as  fol- 
lows: 

"No  foreign  corporation  shall  engage  or  con- 
tinue in  any  kind  of  business  In  thia  state,  the 
transaction  of  which  by  domestic  corporations 
Is  not  permitted  by  the  laws  thereof.  And  every 
foreign  corporation  doing  business  In  this  state 
shall  be  deemed  thereby  to  have  assented  to  all 
the  provisions  of  tbe  laws  thereof." 

It  is  further  provided  by  section  93  of 
tbe  same  article  that  every  foreign  corpora- 
tion "which  has  a  usual  office  or  place  of 


business  In  this  state,  except  Insurance  com- 
panies" for  which  other  provisions  are  made, 
"shall,  before  doing  business  herein."  file 
with  the  secretary  of  state  a  certified  cop7 
of  its  charter,  and  a  certificate,  to  be  re- 
newed annually,  containing  certain  informa- 
tion as  to  Its  organization,  stock,  and  stock- 
holders, its  principal  ofllce  In  this  state  and 
in  that  of  its  incorporation,  and  the  appoint- 
ment of  a  resident  agent  with  authority  to 
accept  service  of  process.  By  chapter  4TO  of 
the  Acta  of  1918|  amending  section  167  of 
article  81  of  the  Code,  a  franchise  tax  is 
levied  upon  safe  deposit  and  trust  compa- 
nies, of  foreign  as  well  as  of  domestic  origin, 
"which  are  doing  business  in   this  state." 

The  question  of  primary  importance  in 
the  case  is  whether  the  corporate  act  in- 
volved in  the  sale  by  the  Washington  Loan 
&  Trust  Company  of  the  property  in  Mary- 
land acquired  by  it  In  the  manner  described 
is  to  be  regarded  as  the  prosecution  of  its 
business  within  the  meaning  of  the  statutes 
Imposing  the  requirements  to  which  we 
have  referred.  In  other  words,  the  inquiry 
Is  whether  it  Is  necessary  for  the  trust  com- 
pany, before  it  can  legally  sell  the  lot  men- 
tioned in  the  bill,  to  comply  with  all  the 
conditions  required  of  foreign  trust  com- 
panies which  enter  this  state  for  the  pur- 
poses of  their  regular  and  continuing  busi- 
ness activities. 

In  19  Cyc.  1268,  it  is  said  to  be  the  general 
conclusion  of  the  courts  that — 

"Isolated  tranaactioas,  eonunerdal  or  other- 
wise, taking  place  between  a  foreign  corporation 
domiciled  in  one  state  and  citizens  of  another 
state,  are  not  a  doing  or  carrying  on  of  bnsiness 
by  the  foreign  corporation  within  the  latter 
state,  even,  according  to  the  weight  of  authority, 
where  the  transaction  Is  of  sach  a  character  as 
to  constitute  a  part  of  the  ordinary  business  of 
the  corporation." 

The  efl^ect  of  the  decisions  on  this  sub- 
ject la  thus  stated  in  12  Eullng  Case  Law,  p. 
69: 

"It  seems  to  be  the  consensus  of  opinion  that 
a  corporation,  to  come  within  the  purview  of 
most  statutes  prescribing  conditions  on  the  right 
of  foreign  corporations  to  do  business  within 
the  state,  must  transact  therein  some  substan- 
tial part  of  its  ordinary  business,  which  must 
be  continuous  in  the  sense  that  it  is  distinguish- 
ed from  merely  casual  or  occasional  transac- 
tions." 

In  the  case  of  Cooper  Mfg.  Co.  v.  Fergu- 
son, 113  U.  S.  727,  5  Sup.  Ct  739,  28  L.  Bd. 
1137,  where  the  question  was  whether  a  con- 
tract of  sale  made  In  Colorado  by  an  Ohio 
corporation  was  valid  in  view  of  a  statute 
of  the  former  state  requiring  foreign  cor- 
porations, before  doing  any  business  therein, 
to  file  certificates  designating  their  places 
of  business  and  resident  agents  on  whom 
process  could  be  served,  the  Supreme  Court 
said: 
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"To  require  such  a  certificate  as  a  prerequisite 
to  thb  doing  of  a  single  act  of  business  when 
there  was  no  purpose  to  do  any  other  business 
or  have  a  place  of  business  in  the  state  would 
be  unreasonable  and  incongruoas." 

In  Central  of  Ga.  R.  Co.  v.  Blchberg,  107 
Md.  363,  68  Atl.  600, 14  L.  E.  A.  (N.  S.)  389,  a 
foreign  corporatioa  was  held  to  be  transact- 
ing business  in  this  state  within  the  meaning 
of  the  statute  relating  to  suits  and  service 
of  process  against  such  corporations,  be- 
cause the  acts  there  considered  were  found 
not  to  be  "occasional  or  accidental,  merely," 
but  a  part  of  the  company's  "regular,  usual 
and  ordinary  business."  A  similar  conclu- 
sion was  reached  in  State  v.  Penna.  Steel 
Co.,  123  Md.  212,  01  Atl.  136,  because  the 
foreign  corporation  there  concerned  was  en- 
gaged generally  in  this  state  in  its  construc- 
tion worli  and  in  the  sale  of  its  products. 
But  in  Crook  v.  Glrard  Iron  Co.,  87  Md.  138, 
89  Atl.  94,  67  Am.  St.  Rep.  323,  a  foreign 
corporation  which  had  made  a  single  pur- 
chase of  machinery  in  Maryland  was  held 
not  amenable  to  suit  and  process  under  the 
statute  Just  mentioned.  It  was  held  in  Hies- 
ton  V.  Nat  City  Bank  of  Chicago,  132  Md. 
389,  104  Atl.  281,  that  the  bringing  of  a 
suit  In  a  Maryland  court  by  a  national  bank 
organized  and  domiciled  in  another  state  Is 
not  the  doing  of  business  here  within  the 
Intent  of  the  Code  provisions  we  have  first 
dted. 

Among  the  latest  cases  supporting  the 
view  that  casual  and  isolated  transactions 
are  not  within  the  purview  of  statutes  Impos- 
ing conditions  upon  foreign  corporations 
"doing  business"  in  the  state  so  legislating 
are:  Dover  Lumber  Co.  v.  Whitcomb,  54 
Mont.  141,  168  Pac.  947;  Hildreth  Granite  Co. 
V.  Freeholders  of  Hudson,  87  N.  J.  Wd-  316, 
100  Atl.  158;  Martin  v.  Bankers'  Trust  Co., 
18  Ariz.  56,  156  Pac.  87,  Ann.  Cas.  1918E, 
1240;  Mergenthaler  Linotype  Co.  v.  Hays, 
182  Mo.  App.  113,  168  S.  m  239. 

The  corporate  act  now  under  consideration 
is  the  sale  of  property  constituting  a  part 
of  a  trust  estate  which  appears  to  be  mainly 
located  In  the  District  of  Colombia.  Tbe 
sale  is  merely  incidental  to  the  execution 
of  a  trust  which  had  its  Inception,  and  Is 
being  principally  administered,  at  tbe  domi- 
cile of  the  foreign  corporation  charged  with 
that  duty.  It  Is  not  a  trust  that  was  created 
or  accepted  In  Maryland,  and  the  only  occa- 
sion for  the  entrance  of  the  trustee  into  this 
state  is  to  dispose  of  property  wltliln  Its 
limits  forming  part  Of  the  trust  assets.  In 
our  opinion  this  does  not  place  the  trust  com- 


pany in  tbe  position  of  doing  business  In  this 
state  and  bring  it  within  the  requirements  of 
our  statutes  referring  to  corporations  so 
engaged. 

Apart  from  the  statutes  upon  whicb  tbe  ap- 
pellant relies,  and  which  we  find  to  be  Inap- 
plicable to  the  conditions  now  presented, 
there  Is  notliing  In  the  provisions  or  policy 
of  our  state  legislation  that  prevents  the 
admission  of  the  Washington  Loan  &  Trust 
Company  to  our  courts  for  the  enforcement 
or  protection  of  its  rights  and  Interests.  Tlie 
principle  of  comity  upon  which  such  a  privi- 
lege Is  accorded  to  a  foreign  corporation 
has  been  fully  recognized  by  this  court. 
Patapsco  Elec.  Co.  v.  Baltimore,  110  Md. 
310,  72  Atl.  1039;  Hannis  Distilling  Co.  t. 
BalUmore,  114  Md.  684,  80  Atl.  319. 

The  Court  of  Appeals  of  the  District  of 
Columbia,  In  the  case  of  Eastern  Trust  & 
Banking  Co.  v.  Willis,  6  App.  D.  O.  375,  up- 
held the  right  of  a  Maine  corporation  to 
execute  a  trust  In  the  District,  as  to  real 
estate  these  situated,  under  a  deed  of  trust 
securing  bonds  Issued  by  another  corpora- 
tion. While  the  Jud^ent  of  the  Court  of 
Appeals  In  that  case  was  reversed  by  the 
Supreme  Court  of  the  United  States,  the 
reversal  was  upon  grounds  which  Involved 
no  question  as  to  the  propriety  of  the  ruling 
upon  the  right  of  the  foreign  trust  company 
to  perform  tbe  trust  In  the  District  of  Col- 
umbia. Willis  V.  Eastern  Trust  &  Banking 
Co.,  169  U.  S.  295.  18  Sup.  Ct  347,  42  L 
Bd.  752. 

The  prohibition  in  section  94  of  article 
23  of  our  Code  figalnst  the  maintenance  of 
suits  In  the  courts  of  this  state  by  such  for- 
eign corporations  as  are  referred  to  in  tbe 
preceding  section,  imtll  compliance  with 
the  conditions  therein  prescribed,  does  not 
apply  to  a  corporation  In  tbe  situation  of 
the  appellee,  but  only  to  "every  foreign  coi^ 
poration  which  has  a  usual  office  or  place 
of  business  in  this  state,"  except  Insurance 
companies,  for  which  provision  is  made  else- 
where In  tbe  article,  but  Including  corpora- 
tions engaged  In  construction  work  In  Mary- 
land, either  with  or  without  a  usual  place 
of  business  therein,  and  whether  they  are 
so  operating  permanently  or  temporarily. 

Our  conclusion  Is  in  full  agreement  with 
the  decision  of  the  court  below  that  the 
sale  questioned  in  this  case  was  a  valid 
exercise  of  authority  by  the  trust  company, 
and  that  tbe  title  proposed  to  be  conveyed 
to  the  vendee  Is  not  open  to  tbe  objection 
urged. 

Decree  affirmed,  with  costs. 
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BiEAD  et  al.  t.  TXDINGS  et  al.    (No.  80^) 
(Court  of  Appeals  of  Maryland.    Jan.  16,  1919.) 

1.  Witts    <6=»264— CONTKST— PABTIfiS. 

In  a  win  contest,  the  exerotorg  of  the  will 
may  on  their  own  application  be  mad«  parties 
to  defend  the  will. 

2.  Wilis  is=»221— CoNipsT— Putt  of  texEcu- 

TOE. 

When  a  caveat  is  filed  after  a  will  has  been 
admitted  to  probate  and  letters  testamentary 
have  been  granted,  the  duty  rests  npon  the  ex- 
ecutors to  defend  the  will. 

3.  WlIXS  «=»263— CONTKST— PABTpsa. 

Where  a  caveat  has  been  filed  to  a  will,  and 
a  contest  takes  place  before  th^  probate,  and 
before  letters  testamentary  have  been  granted, 
the  executor  is  not  regarded  as  a  necessary 
party,  although  he  has  an  interest  sufficient 
to  entitle  him  to  defend  the  will,  if  he  so  de- 
sires. 

4.  Affeai,  and  Ebbob  «=»958— Mattebs  Ap- 
PSALABU!;  — Amendment    Witqin    Discbe- 

TION  OF  TBIAL,  COUBT. 

In  proceedings  to  contest  a  will,  wherein  one 
executor  is  a  party,  allowance  of  an  amend- 
ment to  bring  in  the  other  executor,  being  with- 
in the  discretion  of  the  orphans'  court,  is  not 
subject  to  review. 

5.  Appeal  and  Erbob  4=>8€6(1)  —  Continu- 
ance <S=97— Mattebs  Review abu^—Discbe- 
tion  op  Tbial  Coubt. 

Hie  question  of  the  continuance  of  8  cause 
is  one  addressed  to  the  sound  discretion  of  the 
court,  and  its  decision  is  not  subject  to  review 
or  appeal,  in  the  absence  of  arbitrary  exercise 
of  discretion. 

6.  Wills  «=»319— Contests— Oontinuanck— 
Grounds. 

Continuance  of  proceedings  to  contest  a  will 
because  of  the  absence  of  a  witness  in  the  mil- 
itary service  was  authorized  under  the  express 
provisions  of  Acts  1917  (Ex.  Sess.)  c.  22. 


Appeal    from    Orptaans'    Court,    Harford 
County. 
"To  be  ofDcifiUy  reported." 

Proceedings  by  George  H.  Mead  and  others 
against  Millard  E.  Tydlngg  and  another,  ex- 
ecutors of  Sarah  E.  Wareham,  deceased. 
From  an  order  making  the  executors  parties 
to  caveat  proceedings  and  the  overruling  of 
a  motion  to  rescind,  and  from  an  order  stay- 
ing and  suspending  the  proceedlnga,  plain- 
tiffa  appeal.  On  motion  to  dismiss  appeal. 
Appeals  dismissed. 

Argued  before  BOYD,  C.  J.,  and  BRIS- 
COE, BURKED  THOMAS,  PATTISON,  UR- 
NER,  STOCKBRIDGE,  and  CONSTABUB, 
JJ. 

J<An  S.  Young,  of  Bd  Air,  fbr  appellants. 
James  J.  Archer,  of  Bel  Air,  for  appellees. 


BRISCOB,  3.  The  first  question  to  be  con- 
sidered in  this  case  is  presented  upon  the  mo- 
tion to  dismiss  the  api>eal,  ni)on  the  ground: 
First,  that  the  orders  appealed  from  were  In 
the  discretion  of  the  orphans'  court,  and 
therefore  not  appealable  orders;  and,  second, 
because  the  orders  vrere  not  so  fair  final  as  to 
admit  of  an  appeal. 

An  examination  of  the  record  and  of  the  or- 
ders appealed  from  hare  satisfied  us  that  the 
motion  to.  dismiss  must  prevail. 

The  facts  essential  to  an  understanding  of 
the  questions  to  be  disposed  of  by  us  appear 
to  be  as  foUows:  Sarah  E^llzabeth  Wareham 
died  in  Harford  County,  Md.,  on  the  2eth  of 
Mar<di,  1916, .  leaving  a  last  will  and  t^ta- 
ment  dated  the  6th  day  of  February,  1914. 
She  devised  and  beqneathed  all  her  property 
to  Mary  V.  CttUose,  and  named  her  and  one 
Millard  H  Tydings  as  her  executors. 

On  the  17th  of  April,  1916,  the  wIU  was 
filed  and  proved  In  the  orphans'  conrt,  bQt 
not  admitted  to  probate,  and  application  vras 
made  for  letters  testamentary.  On  the  ?& 
of  August,  1916,  the  appellants  filed  a  peti- 
tion and  caveat  to  the  will,  praying  that  the 
will  be  not  admitted  to  probate,  and  that 
Mary  V.  Callose,  legatee  and  devisee,  be  re- 
quired to  answer  the  caveat  and  petition. 
This  petition  was  answered  by  the  respond- 
ent, denying  the  allegations  thereof  under 
oath,  and  subsequently  issues  were  directed 
to  be  sent  to  the  circuit  court  for  Harford 
county  to  be  tried  by  a  jury.  Upon  the 
trial  of  the  issues  it  was  directed  that  the 
appellants  should  be  plalntlCCs,  and  Mary 
\,  C«iUo.<ie,  devisee  and  legatee  named  In  the 
wilt,  should  be  defendant. 

On  the  3d  of  September,  1918,  the  appellees 
filed  a  petition  In  the  orphans'  court  asking 
leave  to  appear  as  executors  named  in  the 
will  to  the  petition  and  caveat  of  the  7th  of 
August,  1916,  and  to  defend  the  wllL  An  or- 
der was  passed  on  this  petition  on  the  same 
date  making  them  parties  to  the  proceedings 
caveatlng  the  will,  with  leave  to  defend  the 
will,  "the  same  as  though  they  bad  been 
originally  made  parties  to  the  proceedings 
to  defend,"  etc. 

On  the  6tb  of  September,  1918,  the  orphans' 
court  overruled  a  petition  and  motion  of  the 
appellants  to  set  aside  and  rescind  the  order 
passed  on'  the  3d  of  September,  1918,  making 
the  appellees,  as  executors,  parties  to  the 
caveat  proceedings  to  defend  the  will,  and  it 
is  from  this  order  that  the  first  appeal  has 
been  taken. 

[1]  While  the  proceedings  tn  this  case  In 
the  orphans'  court  are  somewhat  irregular, 
no  valid  reason  can  be  assigned  why  the  ex- 
ecutors shoTdd  not  be  made  parties  to  the  pro- 
ceedings upon  their  application,  and,  If  they 
desired,  to  defend  the  alleged  vrlU. 

[2]  It  is  well  settled  that,  when  a  caveat 
Is  filed  after  a  will  has  been  admitted  to  pro- 
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bate^  and  letters  testamentary  bare  been 
granted,  It  Is  the  dnty  of  the  executor,  under 
such  circumstances,  to  defend  the  wUl,  there- 
by assailed.  Oompton  t.  Barnes,  4  GUI,  6S, 
45  Am.  Dec.  115;  Glass  v.  Bamsey,  9  GUI, 
456;  Gorton  t.  Perkins,  63  Md.  589,  8  Atl. 
291 ;  MlUer  t.  Gehr,  91  Md.  709,  47  AtL  1032. 

[3]  Where  a  caveat  however  has  been  filed 
to  the  will,  and  a  contest  takes  place  before 
the  probate  and  before  letters  testamentary 
have  been  granted,  an  executor  Is  not  regard- 
ed as  a  necessary  party  thereto,  bat  he  has 
snch  an  interest  In  the  Utlgatlon  as  entitles 
him,  If  he  desires,  to  defend  the  wlU,  and  to 
be  made  a  party  to  the  proceedings.  Towns- 
hend  v.  Brooke,  9  GUI,  90 :  Gorton  v.  Perkins, 
63  Md.  580,  3  AtL  291;  Harrison  v.  Clarke, 
95  Md.  308,  52  Atl.  614;  Pleasants  v.  McKen- 
ny,  109  Md.  292,  71  Atl,  955. 

In  the  present  case  one.  of  the  executors 
of  the  win  had  appeared  and  answered  the 
caveat,  and  had  been  by  order  of  court  made 
the  defendant  in  the  caveat  proceedings,  and 
the  only  efTect  of  the  order  of  the  3d  of 
September,  1918,  was  to  allow  an  amendment 
of  the  proceedings  by  bringing  In  the  other 
executor,  and  making  both  executors  parties 
to  the  caveat  proceedings  so  as  they  could 
defend  the  wUI. 

[4]  The  orphans'  court  committed  no  error 
in  refusing  to  rescind  this  order,  and  no  ap- 
peal wiU  lie  from  its  action  in  granting  or 
refusing  to  grant  an  amendment  in  cases 
within  its  Jurisdiction. 

Such  action  is  held  to  be  within  the  discre- 
tion of  the  court  and  not  subject  to  review  by 
this  court.  Thillman  v.  Neal,  88  Md.  526,  42 
Atl.  242;  Potts  y.  Potts  et  aL,  88  Md.  040, 
42  Atl.  214 ;  Appier  t.  Merryman,  91  Md.  706, 
47  Atl.  1028. 

The  second  order  appealed  against  is  dated 
the  6th  of  September,  1918,  and  directed  that 
the  caveat  proceedings  be  stayed  and  sus- 
pended untU  the  1st  of  May,  1910. 

This  order  was  passed  upon  a  petition  of 
Mary  V.  Gallose,  one  of  the  executors,  and 
by  the  attorney  of  MiUard  E.  Tydings,  the 
absent  executor,  wherein  it  is  alleged,  among 
other  things,  as  a  ground  for  the  continuance 
of  the  case: 

(1)  That  MUlard  B.  Tydings  is  a  captain  in 
the  United  States  army,  and  was  at  the  time 
in  France,  engaged  in  military  service,  and 
has  been  in  the  army  since  the  declaration  of 
war  by  the  United  States  in  1917,  and  outside 
of  the  state  of  Maryland. 

(2)  That,  besides  being  one  of  the  executors 
of  the  will,  he  drew  it  and  was  present  when 
the  same  was  executed,  and  Is  weU  acquainted 
with  the  deceased,  and  is  a  most  important 
witness  to  the  execution  of  the  same,  as  well 
as  to  the  other  facts  to  be  proved  by  the 
caveatees  to  the  caveat  proceedings  In  sup- 
port of  the  allegationa  of  their  answers  here- 
tofore filed  to  the  caveat,  and  it  wUl  be  im- 
possible for  the  caveatees  to  sustain  their  de- 


fense to  the  will  and  the  Issues  i>etltloned 
to  l>e  framed  upon  the  pleadings  under  the 
caveat  proceedings  in  the  absence  of  said 
Tydings. 

The  petition,  then,  asked  for  a  stay  and 
suspension  of  the  proceedings  in  the  caveat 
contest  during  the  absoice  of  said  Tydings  to 
the  military  service  or  untU  such  time  as  the 
court  may  consider  just  and  right 

[t]  It  is  clearly  settled  that  the  question  of 
the  continuance  of  a  cause  is  one  addressed 
to  the  sound  discretion  of  tlie  court,  and,  nn- 
less  there  is  an  arbitrary  exercise  of  tliis  dis- 
cretion, its  decision  thereon  is  not  subject  to 
review  or  api>eal  to  this  court  Dean  v. 
Turner,  31  Md.  56;  Hopkins  v.  State,  53  Md. 
602;   Poe's  Pleading  &  PracOce,  1 17a 

[(]  But,  apart  from  this,  the  contlnuann 
and  suspension  of  proceedings  in  this  case 
were  specially  anthori^ied  by  chapter  22  of 
the  Acts  of  1917,  of  the  extra  session  of  the 
General  Assembly  of  Maryland,  providing  for 
the  suspension  or  stay,  during  the  continu- 
ance of  the  war,  of  civil  proceedings.  In- 
stituted by  or  against  persons  in  the  military 
or  naval  service  of  the  United  States. 

We  would  not  hesitate  to  affirm  the  order 
upon  its  merits  if  properly  before  us  for  re- 
view. 

It  follows  from  what  has  been  said  that, 
as  neither  of  the  orders  appealed  from  are 
properly  before  us  for  review,  both  of  the 
appeals  will  be  dismissed. 

Appeals  dismissed,  with  costs. 


OEOGHEGAK  et  al.  ▼.  SMITH  et  aL 
(No.  66.) 

(Court  of  Appeals  of  Maryland.    Jan.  15, 1919.) 

1.  TBUSTB  «=>44(3)— S/VIDElfCS  TO  ESTABLISH 
— SUFFTOnSNCT. 

The  proof  to  establish  a  voluntary  deed' of 
trust  must  be  dear  and  convincing  both  as  to 
the  intent  and  the  execntion  of  the  intent  by 
the  settlor,  and  it  must  appear  that  the  dec- 
laration of  trust  wag  intended  by  him  to  be  s 
complete  and  binding  trust  settlement 

2.  Tbusts  «=>44<1)  —  Creation  —  BJvidence— 
Intention  or  Settlos— Sdbbeqcxni  Acts. 

Where  the  owner  of  property  execated  a 
memoranda  of  trust  in  favor  of  his  chiidren  and 
grandchildren,  and  naming  himself  and  others, 
as  trustees,  his  subsequent  conduct  in  the  ex- 
ercise of  dominion  over  the  property  as  though 
he  were  the  owner  thereof,  and  liis  will,  held 
to  show  an  intention  not  to  regard  such  mem- 
oranda of  trust  as  a  final  disposition  of  his  prop- 
erty. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;   Morris  A.  Soper,  Judge. 

"To  be  officially  reported." 

Suit  by  Lora  Lee  Geoghegan  and  ottien 
against  Ethel  Claude  Cortland  Smith  and 
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another.  From  a  decree  dlamlnalng  fbe  bill, 
plaiutifls  appeal.    Affirmed. 

Exblbit  A,  refei^ed  to  in  the  opinion,  here 
follows : 

Deed  in  trust  from  James  C!ortland  to  Jas. 
W.  Cortland,  Laura  O.  Norton,  and  Allan 
Child,  3d  May,  1900,  accepted  by  J.  W.  C.  6th 
May,  1900. 

Sitoate  in  district  18,  county  of  Green,  state 
Tennessee. 

Jas.  H.  Rnmbouger  and  wife,  Carrie  F.,  19tb 
AprU,  1870.  Registered  19th  April,  1870; 
Book  37,  p.  190,  and  noted  in  Book  3,  9. 

M.  J.  Fa«g  and  WUliam  F.  Ray,  13th  Sept, 

1870,  Book  37,  p.  353 ;   noted  Book  3,  p.  13. 
Uriah  Matthews  and  wife,  Eliza  J.,  24th  Mar., 

1871.  Book  37,  p.  593 ;    noted  Book  3,  19. 
Equal  part  to  Ii,  C.  Morton  and  J.  W.  C.  sole 

nae  untO  death  of  Jas.  C.  In  case  of  death 
all  to  survivor.  One-seventh  to  C.  W.  C.  after 
death  of  J.  C. ;  or  sell  as  a  whole  giving  C.  W. 
C  one-seventh  if  deemed  advisable.  Should  G. 
W.  C.  die  without  lawful  issue,  then  in  trust 
for  his  sisters,  Claudia,  Lora,  Ethel,  in  equal 
shares,  or  their  children,  per  stirpes  and  not  per 
capita. 

128.000         Vt  equals 4,000 

24,000  »/•       "     S.OOOIi.C.N. 

Absolutely  '/•      "     ».000  J.  yi.  a 

>/•       "     6.000  Others 

To  be  divided  into  four  equal  parts,  one  to 
S.  O.  C.  during  hia  natural  life,  after  in  equal 
parts  to  his  daughters  or  to  such  of  them  as 
are  then  living  during  term  of  natural  life,  sole 
and  separate  use  child  or  children  per  stirpes 
and  not  per  capita. 

The  other  three  parts  of  2/,  part  net  income 
in  equal  shares  to  the  beforementioned  daughters 
of  S.  G.  C.  during  their  natural  lives  or  such 
of  them  as  are  then  living. 

All  subject  to  the  approval  of  eonrt  of  legal 
jurisdiction. 

May  revoke  all  in  case  of  death  of  I*  0.  M. 
and  J.  W.  C. 

Trust  8d  May,  1900,  U  C.  N.,  J.  A.  C  and 
A.  C. 

Gay  street:  •  •  •  First  part  to  L.  O.  N, 
and  J.  W.  C— to'L.  C.  N.  during  her  natural 
life,  afterwards  undivided  half  of  Gay  street 
to  S.  O.  C.  during  natural  life;  afterwards  to 
the  four  children  of  S.  O.  O. ;  natural  lives,  then 
per  stirpes. 

Aisquith  street:  *  •  *  Met  income  and 
probtB  one  undivided  half  to  children  of  S.  C.  C. 

Half  of  all  of  above  to  J.  W.  C.  absolutely. 

AH  subject  to  court  of  legal  jurisdiction. 

Argued  before  BOTD,  C.  J.,  and  BRIS- 
COE, THOMAS,  PATTISON,  URNBR, 
STOCKBBIDGB,  and  CONSTABLE,  JJ. 

Edgar  Allan  Foe,  of  Baltimore  (Bartlett, 
Poe  &  Claggett,  of  Baltimore,  on  the  brief), 
for  appellants. 

Charles  McH.  Howard  and  William  L. 
Marbnry,  both  of  Baltimore,  for  appellees. 

BRISCOE,  J.  The  essential  facta  upon 
wbicb  the  decision  of  this  case  must  turn 
are  nndispnted,  and  it  is  conceded  that  the 
single  qnestion  in  the  case  la  whether  or  not 
certain  entries  or  memoranda,  found  in  an 
106A.-65 


old  memorandum  book,  or  diary,  in  the  hand- 
writing of  James  Cortland,  deceased,  the 
grandfather  of  the  parties  here  in  interest, 
constitute  a  valid  and  enforceable  declara- 
tion in  trust  of  real  estate. 

The  plaintiffs  seek,  by  a  bill  in  eqtiity,  to 
construe  and  establish  this  m^noranda  as 
a  valid  declaration  of  trust  against  the  prop- 
erty set  out  In  the  bill,  for  their  benefit  as 
against  the  title  held  by  the  defendant,  de- 
rived from  and  through  her  uncle  and  grand- 
father. 

The  case  was  heard  by  the  court  below 
upon  bill,  answer,  exhibits,  and  an  agreed 
statement  of  facts,  and  from  a  decree  of 
court,  dated  the  10th  of  June,  1918,  dismiss- 
ing the  plaintiffs'  bill,  this  appeal  has  been 
taken. 

A  brief  review  of  the  controlling  facts  will 
be  necessary,  for  a  clear  understanding  of 
the  conclusion  we  have  reached  in  the  case, 
although  many  of  them  will  be  found  stated 
in  recent  will  cases  In  this  court,  where  the 
parties  on  this  record  were  also  parties  in 
those  contests.  Thomas  t.  Cortland,  121  Md. 
670,  89  Ati.  414;  Smith  v.  Diggs,  128  Md. 
394,  97  AtL  712;  Diggs  v.  Smith,  130  Md. 
101,  99  Atl.  982. 

James  Cortland,  of  Baltimore  city,  died  in 
the  year  1910,  leaving  a  last  will  and  testa- 
ment, dated  the  1st  day  of  June,  1908,  by 
which  he  devised  and  bequeathed  the  bulk 
of  his  estate,  valued  at  about  $85,000,  to  his 
son,  James  Wakefield  Cortland. 

Mrs.  Laura  C.  Norton,  a  daughter  of  the 
testator,  predeceased  her  father,  and  died 
without  laane  in  1900. 

Samuel  Clinton  Cortland,  a  son  of  the  tes- 
tator, died  in  1904,  leaving  four  children, 
who  are  the  parties  to  this  controversy. 

James  Wakefield  Cortland,  a  son,  died  in 
1914,  unmarried  and  without  issna 

The  will  of  James  Cortland  was  contested 
by  the  present  appellants,  and  upon  a  sec- 
ond trial  was  set  aside  by  the  verdict  of  a 
Jury.  A  compromise  agreement,  however, 
was  subsequently  entered  Into,  wiiereby  it 
appears  that  the  caveats  to  the  will  were 
dismissed,  and  under  the  settlement  each 
of  the  appellants  and  the  appellee  received 
nine-tenths  of  one-eighth  of  the  value  of  the 
estate,  real  and  i)er8onal,  of  which  their 
grandfather  died  seized  and  possessed,  being 
the  same  amount  that  each  would  have  re- 
ceived, if  their  grandfather  had  died  intes- 
tate, less  a  one-tenth. 

James  Wakefield  Cortland,  the  uncle  of  the 
appellants  and  appellee,  died  in  May,  1914, 
leaving  a  last  wUl  and  testament,  by  which 
he  left  the  principal  part  of  his  estate  to  the 
appellee.  This  will  was  also  contested  by 
the  appellants,  but  the  will  was  sustained, 
and  his  estate  was  distributed  according  to 
its  provisions ;  each  of  the  aH>ellant8  receiv- 
ing a  legacy  of  $500,  which  they  accepted. 

The  alleged  declaration  of  trust,  is  dated 
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the  3d  of  May,  1900,  and  was  found  among 
other  papers  in  the  safe  deposit  box  of 
James  Wakefield  Cortland,  who  had  been  the 
executor  and  residuary  legatee,  under  his 
father's  will,  shortly  after  bis  death  In  May, 
1914. 

A  transcript  of  the  alleged  trust  settle- 
ment here  In  question  Is  filed  In  the  case  as 
Bxhlblt  A,  and  will  be  set  out  by  the  report- 
er In  his  report  of  the  case. 

The  alleged  declaration  of  trust  Is  admit- 
ted to  be  In  the  handwriting  of  the  settlor, 
and  purports  on  its  face  to  he  a  deed  of  trust 
of  certain  real  estate  covered  by  it,  and  then 
owned  by  the  settlor,  with  James  Wakefield 
Cortland,  Laura  C.  Norton,  and  Alleyn  Child 
as  sui^osed  trustees.  The  object  of  the 
trust  settlement,  assuming  it  to  be  valid,  was 
a  voluntary  deed  of  trust  of  real  estate  with- 
out consideration  for  the  benefit  of  the  chil- 
dren and  grandchildren  of  the  settlor,  upon 
the  terms  and  trusts  declared  by  the  entries. 
In  the  paper  itself,  and  where  the  legal  title 
did  not  pass. 

[i]  There  are  a  number  of  formal  objec- 
tions urged  in  the  case  to  the  validity  of  the 
paper  or  instrument  relied  upon  as  constitut- 
ing a  valid  and  effectual  declaration  of  trust, 
but  apart  from  these  we  are  all  of  opinion 
that  the  appellants  have  failed  to  meet  the 
burden  of  proof  required  of  them  to  show 
that  the  settlor  intended  It  to  be  a  final  and 
binding  trust  settlement,  and  the  court  below 
was  clearly  right  in  dismissing  the  bill. 

While  the  enforcement  of  declatatlons  of 
trusts  are  within  the  Jurisdiction  of  courts  of 
equity,  it  is  a  familiar  rule,  settled  by  all 
the  authorities,  that  the  proof  to  establish  a 
trust  of  the  character  we  are  here  dealing 
with  must  be  clear  and  convincing,  both  as 
to  the  intent  and  the  execution  of  the  Intent 
by  the  settlor,  and  It  must  clearly  appear 
that'  the  declaration  of  trust  was  intended 
by  the  settlor  to  be  a  complete  and  binding 
trust  settlement.  Carson  v.  Phelps,  40  Md. 
73;  Snader  r.  Slinglutr,  95  Md.  864,  52  Atl. 
510 ;  Austin  ▼.  Central  Savings  Bank,  126  Md. 
144,  94  Atl.  620;  Venable's  Law  of  Beal 
Property,  131 ;   39  Cye  84. 

In  Lloyd  v.  Brooks,  34  Md.  27,  the  lan- 
guage of  Lord  Chancellor  Cranworth  in 
Jones  V.  Lock,  Law  Rep.  1  Chan.  Appeals, 
28,  is  thus  quoted,  as  applicable  to  cases  of 
this  character:  "The  question  in  each  case 
is  one  of  fact ;  has  there  been  a  gift  or  not, 
or  has  there  been  a  declaration  of  trust?" 
And  this  court  said:  "In  determining  this, 
the  acts  of  the  party,  as  well  as  his  inten- 
tion in  doing  those  acts,  must  be  considered 
and  regarded  by  the  court."  Swan  v.  Friek, 
34  Md.  139;  Taylor  v.  Henry,  48  Md.  530, 
80  Am.  Rep.  486;  Seabrook  v.  Grimes,  107 
Md.  410,  68  Atl.  883.  16  L.  R.  A.  (N.  S.)  483, 
126  Am.  St.  Rep.  400;  Ruhe  v.  Rube,  113 
Md.  600,  77  Atl.  797. 

In  the  present  case,  we  find  no  such  clear 


and  satisfactory  evldends  as  would  Jnstlt; 
a  court  of  equity  in  holding  that  the  alleged 
trust  settlement  was  Intended  by  the  settlor 
to  be  a  final  and  binding  declaration  of  tnist, 
or  that  would  bring  it  within  the  require- 
ments of  the  rules  of  law  to  establish  a  val- 
id and  enforceable  trust. 

[2]  On  the  contrary,  there  Is  evidence  to 
show  an  absence  of  any  intent  on  the  part  o( 
the  settlor  In  this  case  of  making  a  final  set- 
tlement in  trust  of  his  property  as  of  the  3d 
of  May,  1900. 

Under  the  agreed  statement  of  facts  in  tbe 
record,  it  is  admitted  that,  at  the  date  of 
the  alleged  declaration  of  trust,  tbe  Gay 
street  property  mentioned  in  the  bill  of  com- 
plaint was  subject  to  a  mortgage  to  tbe  En- 
taw  Savings  Bank  of  Baltimore  for  96,000, 
which  was  subsequently,  on  August  30,  1906, 
paid  off  by  James  Cortland  and  released  by 
said  bank.  The  real  estate  firm  of  Alexan- 
der Yearley  &  Son  bad  been,  for  long  time 
prior  to  the  'date  of  the  alleged  declaration 
of  trust,  the  agents  of  James  Cortland  in 
charge  of  bis  property  in  Baltimore  city,  hi- 
eluding  the  warehouse  on  Gay  street,  and 
continued  to  be  his  agent  for  that  purpose  up 
to  the  time  of  his  death;  and  it  is  admitted 
that  no  change  was  made  in  the  manner  in 
which  they  accounted  for  and  remitted  to 
bim  tbe  rentals  of  the  properties  at  or  after 
tbe  date  of  tbe  alleged  declaration  of  trust, 
but  that  they  continued  to  make  such  re- 
mittances by  checks  payable  to  bis  order 
merely,  and  were  never  advised  of  any 
change  in  tbe  ownership  of  the  property,  and 
that  the  income  from  the  property  so  remit- 
ted to  James  Cortland  was  by  him  applied  to 
his  own  purposes,  and  after  the  date  of  the 
alleged  declaration  of  trust  In  the  same  man- 
ner as.  he  had  done  before. 

Besides  this,  it  appears  that  in  1906  James 
Cortland  sold  the  6,000  acres  of  land,  excq)t 
400  acres,  situate  In  Green- county,  Tenn.,  to 
the  Patterson  Lumber  Company,  and  by  bis 
will,  made  in  1908,  he  devised  tbe  Gay  street 
property,  "as  my  fee  simple  property  No.  113 
North  Gay  street."  These  particular  trans- 
actions, and  the  will  Itself,  in  1908,  are  in 
absolute  disregard  of  a  supposed  trust  set- 
tlement, such  as  the  one  sought  to  be  estab- 
lished in  this  case.  His  conduct  and  deal- 
ings with  the  subject-matter  of  tbe  trust  all 
go  to  show  that  he  never  intended  the  mem- 
oranda found  in  the  boolc.  or  diary,  to  be  • 
final  and  effective  dispositien  of  his  proper- 
ty, and  that  he  intended  to  surrender  his 
control  and  dominion  over  tbe  property  dur- 
ing his  life.  Apart,  then,  from  the  other  ob- 
jections, apparent  from  the  face  of  the  in- 
strument itself,  we  hold  that  there  is  an  in- 
sufiiciency  of  proof  to  establish  such  a  valid 
and  binding  declaration  of  trust  as  a  court 
of  equity  should  enforce,  and  that  tbe  de- 
cree of  the  court  below,  dismissing  the  bill 
of  complaint  In  this  case,  should  be  aflSnoed 

Decree  afilrmed,  with  costs. 
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BAU  T.  STATE.    (So.  92.) 
(Court  of  Appeals  of  Maryland.    Jan.  16, 1919.) 

1.  Rapk  ®=>40(5)— Btiderce— ADiOBSiBiuTr. 

In  a  prosecution  under  Code  Pub.  Civ.  Laws, 
art  27,  {  17,  for  assalilt  witii  intent  to  car- 
nally know  a  female  child  under  the  age  of  four- 
teen, evidence  as  to  prior  acta  of  intercoarae  by 
prosecutrix  with  others  was  inadmissible;  she 
not  being  capable  of  giving  consent. 

2.  WiTNEasiB  «=>344(2)  —  Impeachment— Ye- 

BAOITT. 

In  a  prosecution  for  aoaault  with  intent  to 
commit  statutory  rape,  evidence  showing  par- 
ticular instances  of  want  of  chastity  on  the  part 
of  prosecutrix  prior  to  thf!  offense  in  connec- 
tion with  others  than  accused,  not  going  to  the 
impeachment  of  her  general  character  for 
truth  and  veracity,  held  inadmissible. 

3.  WrrsEssEs  ®=3349--Cboss-Exauinatioi(— 
Impeachment— Pabtioulab  Instances. 

In  a  prosecution  for  assault  with  intent  to 
commit  statutory  rape,  a  question  on  cross-ex- 
amination as  to  whether  prosecuting  witness  the 
year  before  had  made  a  false  statement  to  her 
mother,  accuMng  another  of  a  similar  offense, 
was  inadmissible  in  impeachment  of  character 
as  attempting  to  show  particular  instances. 

Appeal    from    Circait    Court,    Baltimore 
County;  Allan  McLane,  Judge. 
"To  be  officially  reported." 

Roy  Ban  was  convicted  of  assault  with 
intent  to  commit  statutory  rape,  and  he  ap- 
peals.   Affirmed. 

Argued  before  BOYD,  O.  J.,  and  BRISCOE, 
BUBKB,  aSOMAS,  PATTISOJl,  UBNEB, 
STOOKBRIDGE,  and  CONSTABLE,  JJ. 

C.  Gus  Grason,  of  Towson,  and  William  BL 
Lawrence,  of  Baltimore,  for  appellant. 

Philip  B.  Perlman,  Asst  Atty.  Gen.  (Al- 
bert C.  Rltcble,  Atty.  Gen.,  Ogle  Marbury, 
Acting  Atty.  Qen.,  and  George  Uartman, 
State's  Atty.,  on  the  brl^,  for  the  State. 

BRISCOE,  J.  The  traverser  was  Indicted 
In  the  drcolt  court  for  Baltimore  county, 
and  was  convicted  by  the  verdict  of  a  Jury, 
on  the  fourth  count  of  the  indictment,  and 
sentenced  to  be  confined  In  the  Maryland 
House  of  Correction  for  the  period  of  2  years. 
He  brings  this  appeal  from  that  Judgment 

The  Indictment  contained  six  counts.  The 
Arst  and  second  counts  were  abandoned  by 
the  state,  and  the  traverser  was  adjudged 
not  guilty  by  the  Jury  on  the  third,  flfth,  and 
sixth  counts  of  the  Indictment  upon  the 
trlaL 

The  fourth  count,  upon  which  the  traverser 
was  convicted,  alleges  that  the  traverser,  on 
the  25th  day  of  April,  1918,  at  the  county 
aforesaid.  In  and  upon  one  Martha  Lohmeyer, 
who  was  then  and  there  a  woman  child,  un- 
der the  age.  of  14  years,  unlawfully  did  make 


an  assbult,  and  her,  the  said  Martha,  dld- 
ttien  and  there  beat,  with  the  intent  then 
and  there  the  said  Martha  feloniously  to 
carnally  know  and  abuse,  contrary  to  the 
form  of  the  act  of  assembly  In  such  case 
made  and  provided,  and  against  the  peace, 
government,  and  dignity  of  the  state. 

The  questions  to  be  determined  by  us  are 
presented  upon  exceptions  reserved  to  the 
rulings  of  the  court  below  upon  evidence  In 
the  course  of  the  trial. 

The  first  exception  of  the  appellant  was 
taken  to  the  refusal  of  the  court,  upon  ob- 
jection by  the  state,  to  permit  the  prosecu- 
trix to  be  asked  upon  cross-examination  and 
to  answer  the  following  question: 

"Q.  Didn't  you,  about  a  year  ago,  tell  your 
mother  that  a  man  by  the  name  of  Horton, 
who  was  your  neighbor,  had  put  his  person  in 
your  person?' 

The  law  upon  the  admission  of  this  char- 
acter of  testimony  In  cases  of  this  kind  seems 
to  be  fully  settled  by  the  weight  of  the  Judi- 
cial decisions,  as  well  as  by  the  leading  au- 
thorities and  text-writers  in  this  country. 

The  traverser  In  this  case  was  convicted 
on  the  fourth  count  of  the  indictment,  diarg- 
ing  the  statutory  offense  of  an  assault  with 
Intent  to  have  carnal  knowledge  of  a  fe- 
male child  under  the  age  of  14  years,  under 
section  17,  article  27,  of  the  Code,  and  con- 
sent was  In  no  way  an  element  of  the  offense. 

[1]  The  prosecutrix,  under  the  law,  by 
reason  of  her  age,  was  not  capable  of  consent- 
ing bo  sexual  Intercourse  with  the  travers- 
er, and  the  question  of  her  prior  Intercourse 
with  another  or  chastity  was  not  a  material 
Issue,  and  could  not  reflect  upon  his  guilt 
or  innocence,  under  the  fourth  count  of  the 
Indictment 

In  State  v.  Roderick  (Ohio)  14  U  R.  A. 
(N.  S.)  723,  the  authorities  in  many  of  the 
states  are  collected  and  reviewed  In  an 
Interesting  note  by  the  annotator,  and  the 
conclusion  from  all  the  cases  Is  thus  stated: 

"In  the  case  of  statutory  rape,  consent  is  no 
element  in  the  crime;  the  victim  by  reason 
of  her  tender  years  is  legally  incapable  of  con- 
senting to  her  defilement.  The  question  of  her 
chastity  Is  therefore  entirely  immaterial,  and  the 
courta  are  virtually  nnanimons'in  excluding  all 
evidence  relating  to  it."  Weatherford  v.  Weath- 
erford,  20  Ala.  548,  56  Am.  Dec.  206,  2  Wig- 
more  on  Evidence,  983 ;  Greenleaf  on  Evidence, 
vol.  1,  a  461,  585;  Wharton  on  Criminal  Evi- 
dence, {  486. 

In  Shartser  v.  State,  63  Md.  149,  62  Am. 
Rep.  501,  this  court  said: 

"After  a  full  examination  bf  all  the  cases, 
and  the  principles  on  which  they  are  based,  we 
are  of  opinion  that  the  prosecutrix  on  a  charge 
of  rape  oould  not  be  askM  the  .question  whether 
she  bad  previously  had  connection  with  another 
person,  but  that  evidence  in  regard  to  the  gen-' 
eral  character  of  the  prosecutrix  for  truth  and 
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veracity  or  for  diestity  was  admissible,  bat  not 
proof  of  specific  acts  which  tended  to  show  that 
she  was  an  immoral  person."  Brown  ▼.  State, 
72  Md.  477.  20  AU.  140 ;  Avery  y.  State,  121 
Md.  236,  88  Atl.  148. 

[2,  S]  The  question  propounded  la  this  case 
was  therefore  Improper,  because  the  evidence 
that  was  sought  to  be  introduced  was  proof 
tending  to  show  particular  Instances  and 
specific  acts  of  the  want  of  chastity  with 
other  men  than  the  accused,  and  did  not  go  to 
the  impeachment  of  her  general  character  for 
truth  and  veracity  even  if  such  testimony 
was  admissible  at  all  in  cases  of  this  kind, 
and  if  this  method  of  cross-examination  was 
permissible.  The  general  rule,  as  we  have 
stated,  is  well  settled  that  in  order  to  Im- 
peach the  credit  or  veracity  of  a  witness  the 
examination  must  be  confined  to  his  general 
reputation,  and  not  permitted  as  to  particular 
facts. 

Mr.  Wharton  in  his  work  on  Criminal 
Eividence,  |  48S,  says: 

"A  witness  may  be  discredited  by  evidence  at- 
tacking his  character  for  truth  and  veracity, 
but  particular  independent  facts,  though  bear- 
ing on  the  question  of  veracity  cannot  be  put 
in  evidence  lor  this  purpose." 

And  it  Is  further  said  it  has  been  heM  in- 
admissible in  cases  of  this  kind,  in  order  to 
attack  veracity,  to  prove  the  bad  character 
of  a  female  witness  for  chastity,  or  to  show 
that  she  is  a  prostitute  This  general  rule 
has  been  applied  In  a  number  of  cases  in 
this  court.  Shartzer  v.  State,  63  Md.  149, 
62  Am.  Bep.  501;  Hoffman  v.  State,  83  Md. 
888,  49  Att.  668;  Richardson  v.  State,  103 
Md.  112,  63  AtL  817;  Meno  v.  State,  U7  Md. 
439.  83  Atl;  759. 

The  second  exception  was  similar  to  the 
first,  and  presents  the  same  question.  There 
was  no  error  in  the  rulings  of  the  court  upon 
either  of  these  exceptions,  and  the  court  was 
right  in  refusing  to  permit  the  question  to 
be  answered  in  the  first,  and  in  overruling 
the  offer  to  admit  the  evidence  In  the  second. 

In  the  third  exception  it  appears  that  the 
witness  Henry  liOhmeyer,  the  father  of  the 
prosecutrix,  was  recalled  by  the  traverser, 
and  was  asked  the  following  question: 

"Q.  Tou  have  been  sworn  before.  I  want  to 
ask  you,  Mr.  Lohmeyer,  if  your  daughter,  Mar- 
tha, the  prosecutrix  in  this  case,  didn't  tell 
you  that  a  man  by  the  name  of  Button,  a  neigh- 
bor across  the  road  where  you  lived  about  a  year 
ago,  that  about  that  time,  that  this  Mr.  Hut- 
ton  had  sexual  intercourse  with  her,  and  if  she 
didn't  thereafter  tell  you  that  it  was  not  so, 
and  that  she  had  told  a  lie  on  Hutton?  (Hor- 
ton)." 

To  the  asking  of  this  question  the  state 
objected,  and  the  court  sustained  the  objec- 
tion and  refused  to  permit  the  question  to 
be  asked  and  answered,  and  the  traverser 
excepted.     The   counsel   for  the    traverser 


contends  that  the  question  was  proper,  be- 
cause evidence  that  the  prosecntrlx  had 
previously  made  a  false  charge  of  a  similar 
nature  against  another  party,  if  admitted, 
would  have  a  tendency  to  impeadi  her  char- 
acter. 

In  this  case  we  have  h^d.  In  the  former 
part  of  the  opinion,  that  proof  of  si)eclfic  acts 
which  tended  to  show  that  she  was  an  Im- 
moraj  person  was  not  admissible,  and  that 
a  witness  could  not  be  Impeached  by  evi- 
dence showing  particular  Instances  in  which 
he  had  been  untruthful,  or  particular  acts  of 
unchastlty,  or  immorality,  bnt  the  impeach- 
ment mnst  go  to  her  general  character  for 
truth  and  veracity,  and  not  as  to  particular 
facts. 

It  will  be  seen  that  the  prosecuting  wit- 
ness was  not  asked  on  cross-examination 
whether  she  had  told  a  lie  concerning  the 
alleged  Intercourse  with  Hutton  or  Horton, 
but  whether  or  not  she  had  told  her  mother 
a  year  ago  that  a  man  by  the  name  of  Hor- 
ton, a  neighbor  of  hers,  had  sexual  Inter- 
course with  her. 

In  State  v.  Arnold,  146  N.  GL  602,  60  S. 
E.  604,  it  Is  said: 

"It  is  almost  universally  held  that  proof  of 
particular  facta  is  inadmissible  in  impeaching 
a  witness  because  such  proof  tends  to  a  num- 
ber of  collateral  issues,  and  neither  the  witness 
nor  the  party  producing  such  witness  can  be 
prepared  to  meet  them.  Such  testimony  the 
court  held  was  incompetent"  Rickards  v.  State. 
129  Md.  184,  08  Atl.  525 ;  Riggins  v.  State,  125 
Md.  166,  93  Ad.  437,  Ann.  Cas.  1916E,  1117. 

In  Meno  ▼.  State,  U7  Md.  438,  83  AtL  7SB. 

It  Is  said: 

"The  testimony  sought  to  be  elicited  was  not 
the  general  character  of  the  deceased  girl  for 
lewdness,  but  her  conduct  'with  a  particular 
man,  and  it  was  therefore  analogous  to  the  rule 
laid  down  in  Shartzer  v.  State,  63  Md.  149,  52 
Am.  R«p.  601,  and  Richardson  v.  State,  103 
Md.  112,  63  Atl.  317.  holding  such  evidence  in- 
admissible." Cross  V.  State,  US  Md.  660,  86 
AtL  223. 

It  is  said  in  2  Poe  on  Pleading  and  Prac- 
tice, }  277,  that: 

"Although  in  practice  great  latitude  la  per- 
mitted on  cross-examination,  still  a  witness  can- 
not be  cross-examined  upon  irrelevant  matter 
for  the  purpose  of  impeaching  him ;  and,  when 
immaterial  evidence  has  been  thus  brought  out, 
it  is  not  competent  for  the  party  elldtinK  it  to 
contradict  it,  but  he  will  be  bound  by  the  answer 
of  the  witness."  Sloan  v.  Edwards,  61  Md.  89; 
Jones  V.  SUte,  132  Md.  146,  103  AtL  459. 

As  the  proffered  testimony  was  immatolal 
and  Irrelevant  in  this  character  of  case,  and 
the  evidence  was  inadmissible  to  impeadk 
the  witness,  there  was  no  error  In  the  court, 
in  refusing  to  permit  the  question  to  be  asked 
and  answered. 

The  objection  to  the  evidence  offered  in 
the  fourth  bill  of  exception  was  also  properly 
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sustained.  If  tbe  evidence  was  offered  for 
the  purpose  of  proving  a  particular  instance 
or  a  specific  act  of  a  want  of  chastity  on  the 
part  of  the  prosecutrix,  It  was  inadmissible, 
and,  if  offered  for  the  purpose  of  Impeaching 
the  witness.  It  was  also  clearly  not  admissi- 
ble, for  the  reasons  stated  by  us,  In  disposing 
of  the  other  exceptions. 

It  follows  that  as  the  mlings  of  the  court 
below  upon  each  of  the  exceptions  were  cor- 
rect, the  Judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


SWIFT  ▼.  COOK  et  al.    (No.  99.) 
(Court  of  Appeals  of  Maryland.    Jan.  16, 1919.) 

1.  Wll.1*     «=s>62&-<30NSTBUOT10N    OF   WlU/— 

Vestino. 
When  the  language  of  a  will  or  other  instru- 
ment admits  of  such  construction,  a  remainder 
will  be  declared  to  be  vested  rather  than  con- 
tingent 

2.  Wills      «=3634(4)    —    Cokbtbuotior    — 
VxsTXD  Remain  DEB. 

Under  testator's  will  giving  property  to 
wife  for  life,  at  her  death  any  property  re- 
maining to  be  divided  among  testator's  chil- 
dren by  her,  three  daughters  by  widow  took 
vested  remainder  at  testator's  death,  and  deed 
of  widow  and  two  of  the  daughters  to  the  third 
vested  in  such  third  daughter  all  interest  in 
land  which  testator  died  seiied  and  possessed  of. 

Appeal  from  Circuit  Court,  Anne  Anmdel 
County,  in  Equity;  Robert  Moss,  Judge. 

Suit  by  Luke  Swift  against  George  J. 
Cook  and  others.  From  decree  overruling 
exceptions  of  plaintiff  to  a  sale  made  to  him 
and  reported  by  James  M.  Munroe,  trustee, 
plaintiff  appeals.    Decree  affirmed. 

Argued  before  BOYD,  C.  J.,  and  BRISCOE, 
BURKE,  THOMAS,  PATIISON,  URNER, 
STOCKBRIDGB,  and  CONSTABLE,  JJ. 

Daniel  R.  Randall,  of  Baltimore,  for  appel- 
lant 

James  M.  Munroe,  of  Annapolis,  for  ap- 
pellees. 

BOYD,  O.  J.  This  case  Is  before  us  on  an 
appeal  from  the  decree  of  the  .circuit  court 
for  Anne  Amndel  county  overruling  excep- 
tions of  the  appellant  to  a  sale  made  to  blm 
and  reported  to  the  court  by  James  M.  Mun- 
roe, trustee.  George  H.  Chard  was  in  his 
lifetime  seized  and  imssessed  of  a  farm  In 
Anne  Arundel  county.  His  will,  dated  lie 
Ist  of  February,  1878,  after  the  formal  parts, 
was  as  follows: 

"First  I  desire  my  brother  Robt  W.  Chard 
to  settle  my  estate. 
"Second.  After  all  my  jnst  debts  are  paid,  I 


de&ire  my  wife,  Nan(7  E.  Chard,  to  have  and ' 
to  hold  the  balance  as  long  as  she  may  live  and 
at  her  death  if  any  remain  to  be  divided  among 
my  children  by  the  said  Nancy  B.  Chard." 

George  E.  Chard  died  In  1878,  leaving  sur- 
viving blm  his  widow,  Mrs.  Nancy  E.  Ctuirdi, 
and  three  daughters,  namely,  Mrs.  Sadie 
Cook,  Miss  Lottie  Chard,  and  Miss  Mary 
Chard.  Mrs.  Cook  survived  her  husband, 
Henry  D.  Coolc,  and  died  a  few  years  ago 
leaving  eight  children,  all  of  whom  are  par- 
ties to  the  cause  in  which  Mr.  Munroe  was 
appointed  trustee  to  sell  the  property,  for 
the  purposes  of  partition.  Miss  Lottie  Chard 
married  Warren  A.  Ballard  and  has  three 
children.  Miss  Mary  Chard  Is  unmarried, 
and  Mrs.  Nancy  K  Ctiard,  widow  of  George 
H.,  is  still  living.  By  a  deed  dated  January 
10,  1899,  Nancy  E.  Chard,  vridow,  Lottte 
CSiard,  now  Mrs.  Ballard,  and  Mary  Chard, 
conveyed  in  fee  simple  to  Sadie  Cook  the 
farm  In  question.  Several  exceptions  were 
filed  to  the  ratification  of  the  sale  reported 
by  Mr.  Munroe,  but  all  were  abandoned  ex- 
cepting the  second  and  third,  which  call  for 
the  construction  of  the  will  of  George  H. 
Chard.  ^Rie  appellant  contends  that  Nancy 
B.  Chard,  the  widow,  took  a  life  estate  in 
the  lands,  without  power  of  sale,  with  re- 
mainder to  the  children  of  the  said  George 
H.  Chard  and  Nancy  E.  Chard,  contingent 
upon  their  being  still  alive  at  the  death  of 
the  life  tenant;  that,  the  life  tenant  being 
still  alive,  It  cannot  certainly  be  determined 
In  whom  the  remainder  will  vest 

(1,>]  WhUe  the  wlU  was  doubtless  not 
drawn  by  a  lawyer.  It  expresses  the  evident 
Intention  of  the  testator,  which  was  that  his 
widow  should  have  all  of  his  property  for 
life,  without  impeachinent  of  waste,  and  that 
after  ber  death  the  remainder  sboold  be  di- 
vided between  bis  dilldren  by  Nancy  B. 
Gttard.  It  Is  not  necessarr  to  dte  many  au- 
thorities to  show  that  tiro  law  favors  the 
early  vesting  of  estates,  and  that,  when  the 
language  of  a  will  or  other  instrument  ad- 
mits of  such  construction,  a  remainder  will 
be  declared  to  be  vested,  rather  than  ccm- 
tingent.  In  one  of  the  earlier  cases  In  this 
state,  which  bas  been  so  frequently  cited, 
Tayloe  v.  Mosber,  29  Md.  443,  457,  Judge  MU- 
ler.  In  his  vsual  strong  way  of  stating  prop- 
ositions of  law,  said: 

"Estates  will  be  bdd  to  be  vested  wherever 
it  can  fairly  be  done  without  doing  violence  to 
the  language  of  the  will,  and  to  make  them  con- 
tingent there  must  be  plain  expressioiis  to  that 
effect  or  such  intent  must  be  so  plainly  in- 
ferable from  the  terms  nsed  as  to  leave  no  room 
for  construction.'' 

Although  It  is  not  always  helpful  to  cite 
decisions  affecting  other  wills  when  the  court 
is  called  ui>on  to  construe  one,  it  will  not  be 
out  of  place  to  refer  to  some  of  those  which 
have  decided  the  questions  to  be  considered 
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'  In  this  case.  In  Russdl  t.  Wemtz,  88  Md. 
.210,  44  Atl.  219,  the  testator,  after  providing 
for  payment  of  bis  debts  and  funeral  expens- 
es, and  bequeathing  to  bis  son  George  $800 
to  be  paid  out  of  the  proceeds  of  a  life  Insnr- 
«nee  policy,  left  to  Ms  wife  "all  the  residue 
of  my  estate.  Including  all  my  property,  both 
real,  personal  or  mixed,  to  have  and  to  hold 
and  ditpose  of  *  *  *  as  she  may  see  fit, 
while  she  remains  single,  and  at  her  death 
or  marrUH/e,  the  remaining  property  Is  to  be 
equally  divided  between  my  two  daughters, 
Grace  A.  Kussell  and  Jessie  V.  Russell." 
(Italics  ours.)  The  appellees  contended  that 
the  widow  only  acquired  a  life  estate,  with 
power  to  dispose  of  that  Interest  and  no 
more,  and  that  her  daughters  took  a  "vest- 
ed" Interest  in  the  remainder,  while  the  wld- 
'ow  contended  that  she  took  a  fee,  or  if  It 
be  held  that  she  acquired  only  a  life  estate 
she  had  the  power  to  convey  a  fee-simple  ti- 
tle in  the  reversion.  Notwithstanding  the 
language  used  in  that  will,  the  court  held 
that  the  widow  only  tpok  a  life  estate  in  the 
real  property,  with  remainder  to  the  daugh- 
ters. 

In  Hoover  v.  Smith,  96  Md.  393,  54  AQ. 
102,  the  will  left  all  of  the  property  of  the 
testator  to  his  wife,  "to  have  and  to  hold  the 
same  during  her  natural  life,  or  as  long  as 
she  shall  continue  to  be  my  widow.  After 
either  of  the  above  events  the  property  to  be 
sold  and  divided  equally  among  my  lawful 
heirs.  The  children  of  deceased  heirs  shall 
inherit  the  full  portion  as  their  parents 
would  have  done  if  living."  The  testator 
left  a  widow,  two  sons,  a  daughter,  two 
grandchildren  who  were  children  of  a  de- 
ceased daughter,  and  a  granddaughter,  Ella- 
abeth  Wolf,  who  was  the  child  of  another 
deceased  daughter.  Elizabeth  Wolf  died 
after  the  testator,  but  in  the  lifetime  of  the 
widow.  It  was  held  that  the  remainder  to 
the  testator's  hen-s  vested  in  them  "at  the 
time  of  his  death,"  and  the  vesting  was  not 
postponed  until  the  death  of  the  life  ten- 
ant, but  only  the  enjoyment  of  the  estate. 
It  was  consequently  held  that  Elizabeth  Wolf 
took  her  share  of  the  estate  by  a  direct  gift 
and  It  passed  to  her  representatives. 

In  Roberts  v.  Roberts,  102  Md.  131,  62  Atl. 
161,  1  L.  R.  A.  (N.  S.)  782,  the  testator  aft- 
er bequeathing  $100  to  each  of  his  two  chil- 
dren by  his  first  wife,  and  providing  for  pay- 
ment of  his  debts  and  funeral  expenses,  de- 
vised and  bequeathed  all  the  rest  and  residue 
of  his  estate  to  his  wife  "for  and  during  the 
term  of  her  natural  life,  in  trust  for  the  use 
and  benefit  of  herself  and  our  children."  He 
authorized  his  Wife  to  sell  any  part  of  the 
real  estate  whlbh  she  thought  proper — ^"the 
proceeds  of  such  sale  or  sales  to  be  Invested 
upon  the  trusts  of  this  will" — and  to  lease 
tlie  real  estate.  He  gave  her  authority  to 
.use  so  much  of  the  principal  as  necessary 
for  the  support  of  herself  and  their  children, 


or  for  their  education  or  advancement  in  Ufe, 
and  then  followed  this  clause: 

"I  devise  and  bequeath  all  my  estate,  real  and 
personal,  remaining  at  the  death  of  my  said 
wife,  to  my  children  by  my  said  wife,  share 
and  share  alike,  absolutely  in  fee  simple,  the 
child  or  children  of  a  deceased  diild.  shall  stand 
in  its  or  their  parent's  place  and  stead,  and 
receive  and  have  the  share  and  interest  its  and 
their  parent  would  have  been  entitled  to  if 
living." 

It  was  held,  quoting  from  the  syllabus  for 
convenience,  tliat — 

"When  there  is  a  vested  remainder  In  proper- 
ty after  a  life  estate,  such  interest  is  not  de- 
feated by  the  death  of  the  rcmeindermaD  be- 
fore the  termination  of  the  life  estate,  but  it 
passes  to  the  heirs  at  law  and  next  of  kin  of  the 
remainderman  in  case  of  his  intestacy,  or  to  his 
devisee  or  legatee  in  case  he  disposes  of  the 
same  by  will. 

"When  an  estate  is  given  to  one  for  Ufe  with 
a  remainder  over  to  other  persons,  and  a  power 
of  disposition  of  the  property  is  annexed  to  the 
life  estate,  the  remainder  is  not  affected  by  the 
power  unless,  and  to  the  extent,  that  it  be  ex- 
ercised. 

"In  such  case  the  remainder  vests  subject  to 
the  execution  of  the  power  and  the  uncertainty 
as  to  whether  the  power  will  be  exercised  as  to 
all  or  any  part  of  the  estate  does  not  make  it  a 
contingent  remainder." 

In  Weller  v.  Kolb,  128  Md.  221,  97  AtL  642, 
the  testator  left  to  his  sister  for  and  during 
the  term  of  her  natural  life  certain  tracts  of 
land,  and  although  he  did  not  specifically  de- 
vise the  remainder  in  that  clause  of  the  will, 
by  a  codicil  he  left  to  his  "executrix,  h«: 
heirs,  executors,  administrators  and  assigns, 
all  the  rest  and  residue  of  his  estate  not  spe- 
cifically devised  and  bequeathed  in  my  said 
last  will  and  testament,  and  in  this  codicil. 
In  trust  to  sell  and  dispose  of  the  same  and 
valid  conveyance  thereof  to  make,  and  di- 
vide and  distribute  the  proceeds  among  all 
my  heirs  at  law,  share  and  share  alike." 
It  was  held  that  the  remainder  vested  in 
those  persons  who  were  the  heirs  at  law  of 
the  testator  at  the  time  of  his  death.  It  was 
further  held  that  any  one  having  a  vested 
remainder  could  convey  the  same,  citing  Rob- 
erts V.  Roberts,  supra,  where  It  was  said 
that  a  vested  remainder  can  be  deviaed,  mort- 
gaged, or  conveyed  and  U  liable  to  executioa 
by  a  Judgment  creditor.  See^  alao,  1  Tiffany 
on  Real  Prop.  (305)  {  129. 

The  appellant  referred  in  bis  exceptions 
to  Williams  V.  Armlger,  129  Md.  222,  98  Aa 
542,  but  the  provision  In  the  deed  in  that  case 
presented  a  very  different  question.  It  ex- 
pressly provided  that  the  property  waa  to  be 
held  In  trust  for  the  benefit  of  Mary  W. 
Johnson,  during  her  natural  life,  "and  from 
and  after  the  death  of  the  said  Mary  W. 
Johnson,  then-  In  trust  for  all  and  every  the 
children  the  said  Mary  W.  Johnson  now  bju 
or  the  child  or  chlldreD  she  may  hereafter 
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have,  and  their  ksbcatorb,  admlnlsttators  &nd 
assigns,  as  tenants  in  common  equally,  ttie 
issue  of  any  deceased  child  of  said  Mary  W. 
Johnson,  if  any  such  Issue  there  should  be, 
to  take  the  part  or  proportion  only  to  which 
the  parent  of  such  issue  if  living  would  be 
entlUed."  We  held  that  eadi  of  the  children 
of  Mrs.  Johnson  took  a  vested  remainder, 
subject  to  be  divested  only  by  his  or  her 
death,  leaving  issue,  during  the  lifetime  of 
Mra  Johnson,  and  that  the  words  "from  and 
after"  merely  referred  to  the  "time  of  en- 
joyment" of  the  estate.  It  will  be  observed 
that  the  deed  expressly  provided  that  the 
issue  of  every  deceased  child  should  take  the 
part  or  portion  to  which  the  parent  of  such 
issue  if  living  would  have  been  entitled.  The 
same  sort  of  a  provision  was  in  the  will  un- 
der consideration  in  Cox  t.  Handy,  78  Md. 
108,  27  Atl.  227,  501.  In  each  of  those  cas- 
es the  Intention  of  the  grantor  and  testator, 
respectively,  was  decided  to  be  that  the  child, 
or  issue  of  deceased  children,  was  to  take 
the  share  of  bis  parent,  and  hence,  while  the 
estates  were  held  to  be  vested  remainders, 
they  were  liable  to  be  divested  by  the  death 
of  the  parent.  Such  is  not  the  case  in  this 
will.  The  testator  did  not  show  any  inten- 
tion to  postpone  the  vesting  or  to  provide  for 
any  but  his  children  by  the  said  Nancy  B. 
Chard. 

Of  course.  If  one  of  his  children  had  died 
intestate  during  the  lifetime  of  the  tenant 
for  life  and  left  a  child  or  issue,  without 
having  disposed  of  her  interest  in  the  vested 
remainder,  such  child  or  issue  would  have  in- 
herited that  Interest,  but  would  have  taken 
as  heir  of  his  or  her  parent  and  not  under 
the  will  of  the  testator,  and  hence  the  vest- 
ed remainder  would  not  have  been  divested 
as  it  would  have  been  under  the  deed  under 
consideration  in  Williams  v.  Armiger,  or 
under  the  vrill  construed  in  Cox  v.  Handy. 

It  does  not  seem  necessary  to  discuss  such 
cases  as  DemiU  v.  Reid,  71  Md.  175,  17  AtL 
1014,  Larmour  v.  Rlch^  71  Md.  S69,  18  AU. 
702,  and  Poultney  v.  Tiffany,  112  Md.  630, 
77  Att.  117.  In  SmaU  v.  Small,  00  Md.  650, 
S68,  46  AtL  190,  182,  Judge  Fowler,  in  speak- 
ing of  Larmour  t.  Bldi,  said: 

"The  distinction  is  clearly  drawn  between  that 
class  of  cases  where  the  estate  or  interest  vests 
at  the  death  of  the  testator,  because  of  an  ab- 
sence of  any  expressed  intention  that  it  vest 
later,  and  those  where  the  testator  by  his  will 
fixes  a  more  distant  period  for  the  vesting." 

The  will  did  not  leave  the  remainder  to 
the  children  of  Nancy  E.  Chard,  but  to  his 
children  by  her,  and  hence  any  children  she 
might  have  had  by  another  husband  would 
not  be  entitled  to  take  and  there  would  be  no 
contingency  of  having  to  let  in  after-bom 
children. 

So,  without  deeming  it  necessary  to  refer 
to  other  cases,  we  are  of  the  opinion  that. 


udder  flke  tvllt'of  George  H.  Cbard,'  his  chil- 
dren by  Nancy  B.  Chard  took  vested  remain.-, 
ders  in  the  property  at  the  time  of  his  death, 
and  that  the  deed  of  Nancy  E.  Cbard  JEind  otb-, 
ers  to  Sadie  Cook  vested  In  the  latter  all 
the  interest  in  the  tract  of  land  which  GeorgO' 
H.  Cliard  died  seized  and  possessed  of.  As 
DO  question. .  is  .  raised  In  reference  to  the 
mortgage  held  by  Mrs.  Cbard,  of  course  that, 
is  not  Intended  to  be  affected  by  what  we 
have  Just  said.  The  decree  of  the  lower  court 
will  therefore  be  affirmed. 

Decree  affirmed,  the  costs  to  be  paid  out  of 
the  proceeds  of  sale. 


WOLFP  et  al.  v.  COMPTROLLER  OP 

TREASURY  OF  STATE  OF 

NEW  JERSEY. 

(Prerogative  Court   of  New  Jersey.     Jan.   0, 
1919.) 

1.  Taxation  *=»879(1)— Tax  on  Tbansfek— 
Time  of  Taking  Effect. 

Where  an  uncle,  copartner  with  his  nephew, 
upon  retiring,  made  a  written  transfer  to  the 
nephew  of  a  special  fund  representing  a  legacy, 
to  the  unde  from  one  who  had  formerly  owned 
an  interest  in  the  business,  transferred  the 
credit  on  the  ledger  to  the  nephew's  account, 
and  delivered  him  the  tx>ok,  the  gift  took  effect 
immediately  and  not  upon  the  donor's  death,  so 
as  to  be  subject  to  a  transfer  inheritance  tax, 
within  Comp.  StjilOlO,  p.  5301.  as  amended  Act 
April  9,  1914  (P.  L.  p.  267),  although  the  donee 
agreed  to  pay  interest  thereon  during  the  donor's 
life  and  to  keep  it  is  the  business. 

2.  Taxation  *=»879(1)— Tbawbfkb  Tax— Con- 
DinoNAi.  Girr. 

Where  a  donor,  upon  retiring  from  a  copart- 
nership widi  the  donee,  made  a  written  trans- 
fer to  the  latter  of  a  special  fund  in  the  part-, 
nership,  a  promise  by  the  donee,  part  of  the. 
same  writing,  to  pay  interest  on  the  sum  during 
the  donor's  life,  was  merely  an  executory  and 
enforceable  contract,  not  a  condition  of  the 
gift,  preventing  its  taking  effect  before  the 
death  of  the  donor,  so  as  to  be  subject  to  a 
transfer  tax. 

Proceeding  by  the  Comptroller  of  the  Treas- 
ury of  the  State  of  New  Jersey,  against 
Louis  W.  Wolff,  Individually,  and  Louis  W. 
Wolff  and  another,  as  executors  of  Frauds 
Huesmann,  deceased.  From  an  assessment 
of  a  transfer  tax,  Wolff  as  donee  and  the 
executors  appeal.  Assessment  revised  by 
striking  out  the  item  appealed  from. 

Benny  &  Cruden,  of  Bayonne,  for  i>etl- 
tioners. 

John  w.  Wescott,  Atty.  Gen.,  and  FranclD 
H.  McGee,  Asst  Atty.  Gen.,  for  the  State. 

BACKES,  Vice  Ordinary.  In  levying  the 
transfer  inheritance  tax  on  this  estate  of  a 
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resident  decedent,  tbe  comptroller  inclnded  In 
tbe  assessment  an  item,  "Gift  to  take  effect 
at  death,  $30,000."  Tbe  donee  and  the  execa- 
tors  appeal. 

Under  tbe  third  subdlrision  of  section  1  of 
tba  Transfer  of  Property  Tax  Act,  O.  S.  p. 
5301,  as  amended  In  1914,  P.  1>.  267,  a  tax  is 
imposed  upon  the  transfer  of  a  decedent's 
estate: 

"When  the  transfer  Is  of  property  made  by 
a  resident,  or  is  of  real  propeity'  within  this 
state,  or  of  goods,  wares  and  merchandise  with- 
in this  state,  or  of  shares  of  stock  of  corpora- 
tions of  this  state  or  of  national  banking  associ- 
ations located  in  this  state,  made  by  a  nonresi- 
dent, by  deed,  grant,  bargain,  sale  or  gift  made 
in  contemplation  of  the  death  of  the  grantor, 
vendor  or  donor,  or  intended  to  take  effect  in 
possession  or  enjoyment  at  or  after  such  death." 

The  gift  upon  which  the  tax  was  levied 
is  in  writing  and  reads: 

"Whereas,  I,  Francis  Huesmann,  have  this 
day  withdrawn  from  the  firm  of  Huesmann  & 
Co.,  which  is  continued  by  Louis  W.  Wolff,  my 
nephew,  as  sole  member  thereof ;   and 

"Whereas,  there  is  now  on  deposit  jfith  the 
said  firm  the  snm  of  thirty  thousand  "o/ioo 
<$30,000)  dollars  as  a  special  fund,  at  the  risk 
of  the  biisiness: 

"Now,  therefore,  in  consideration  of  the  love 
and  affection  which  I  bear  him,  and  in  consider- 
ation of  his  paying  to  me  a  snm  equal  to  two 
(2)  per  centum  per  annum  thereon,  in  equal 
semiannual  installments  from  the  date  hereof 
for  and  during  my  natural  life,  I  give  unto  him, 
said  Louis  W.  Wolff,  the  above  sum  absolutely. 

"And  I,  Louis  W.  Wolff,  on  my  part  agree 
and  bind  myself  to  pay  the  said  Francis  Hnes- 
mann  the  said  two  (2)  per  centum  per  annnm 
during  the  term  of  his  natural  life,  and  in  the 
manner  above  mentioned  and  to  leave  the  said 
principal  sum  in  said  business  at  the  risk  there- 
of. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals,  this  first  day 
of  March,  one  tbonsand  nine  hundred  and  six- 
teen." 

The  single  question  for  decision  Is  wheth- 
er the  gift  was  to  take  effect  in  possession  or 
enjoyment  Immediately  or  at  the  death  of 
the  decedent  By  the  express  terms  of  the 
document,  the  sum-  is  given  absolutely;  but 
it  is  the  contention  of  the  comptroller  that 
the  donee's  promise  to  pay  interest  and  to 
leave  the  principal  in  the  business  during 
the  lifetime  of  the  donor  postponed  the  en- 
joyment of  the  gift  until  the  death  of-  the 
decedent  within  the  meaning  of  the  statute. 

For  a  better  understanding  of  the  true 
character  of  the  gift  we  must  look  to  the 
circumstances  that  led  up  to  its  making.  Mr. 
Huesmann  and  Mr.  Wolff,  uncle  and  nephew, 
were  partners  in  trade  in  New  York  City,  un- 
der the  name  of  Huesmann  &  C6.,  imiKtrters 
of  bristles,  from  1901  to  March  1,  1916,  when 
the  uncle  retired,  handing  the  business  over 
to  the  nephew.  They  were  equal  partners, 
save  as  to  $100,000,  the  uncle's  capital  In  the 


business  at  the  time  he  took  bia  nephew  into 
partnership,  and  the  item  of  $30,000,  the  sub- 
ject of  the  gift  tRie  nephew  assumed  the 
payment  of  the  $100,000,  and  tlie  uncle  ad- 
vanced him  $69,000  more  to  carry  oa  the 
business.  These  siima  were  to  be  repaid  at 
stated  times  with  4  per  cent,  interest  The 
$30,000  was  a  credit  to  the  account  of  Mr. 
Huesmann  on  the  confidential  ledger  of  Hues- 
mann &  Go.  and  arose  in  this  manner:  Mr. 
Huesmann  succeeded  to  the  business  estab- 
lished in  1848  by  his  grandfather,  who  at 
his  death  had  accumulated  $61,000  represent- 
ed by  tbe  business.  Mr.  Huesmann's  mother 
inherited  one-half  of  the  estate,  and  she  elect- 
ed that  it  remain  with  Huesmann  &  Co.,  then 
the  decedent,  at  4  per  cent  At  her  death  in 
1896,  she  bequeathed  one  half  of  the  inheri- 
tance, estimated  by  her  to  t>e  worth  $16,000^ 
to  the  decedent,  and  the  other  lialf,  in  trust, 
for  four  grandchildren,  which  is  still  invest- 
ed in  the  business  of  Huesmann  &  Co.  In- 
stead of  canceling  the  debt  of  Ms  mother  pro 
tanto,  Mr.  Huesmann  chose  to  credit  the  lega- 
cy to  his  account  as  against  the  business,  and 
thereafter  periodically  added  interest  at  4 
per  cent,  tbe  rate  he  had  been  paying  his 
mother,  until  he  retired,  when  the  accumula- 
tions amounted  to  $31,525.60.  At  the  time 
of  tbe  gift  $1,525.50  was  checked  out  to  Mm, 
leaving  the  net  amount  of  $30,000  to  his 
credit 

[1]  The  nature  of  the  gift  was  not  alone 
manifested  by  tbe  document  above  set  out,  but 
on  the  day  of  its  execution  Mr.  Huesmann,  in 
his  own  handwrltiug,  transferred  tbe  credit 
on  the  ledger  of  the  firm  from  his  account  to 
that  of  Mr.  Wolff,  and  delivered  to  him  the 
book.  Thus  we  have  two  unequivocal  ex- 
pressions of  intention  on  tlie  part  of  tbe 
donor  that  the  gift  should  take  effect  in  pos- 
session and  enjoyment  forthwith.  By  tbe 
formal  transfer  he  gave  the  sum  "absolutely," 
and  the  personal  entry  by  the  dmior  In  the 
books  of  account,  destroying  forever  the  evi- 
dence of  his  ownership,  accentuates  his  mean- 
ing. It  is  urged,  however,  by  the  comptroller 
that  the  promise  of  the  donee  to  pay  Interest 
"and  to  leave  the  principal  sum  in  said  busi- 
ness at  the  risk  thereof'  imports  a  trust  for 
the  protection  of  the  donor  which  equity 
would  have  enforced,  and  tliat  therefore  the 
gift  though  in  terms  absolute,  was  in  fact 
conditional,  not  that  it  was  revocable,  but  in 
the  sense  that  this  enforceable  equity  of  the 
donor  held  the  grift  In  abeyance  and  prevent- 
ed the  taking  effect  in  possession  and  enjoy- 
ment until  the  death  of  the  decedent.  I  am 
unable  to  follow  the  reasoning,  logically,  to 
such  a  result  If  the  subject-matter  of  the 
gift  were  some  tangible  asset  of  tbe  firm 
delivered  Into  the  hands  of  the  donee,  some- 
thing that  he  could  have  utUized,  there  might 
possibly  be  merit  in  the  contention ;  but  here 
tbe  donee  was  the  owner  of  all  that  was  of 
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the  partnership,  and  the  thing  given,,  or 
rather  forgiven,  was  an  obligation  ot  the 
partnership  to  the  donor  partner,  which  he 
gratuitously  surrendered.  True,  the  deeds 
of  gift  treat  the  $30,000  as  though  the  sum 
were  actually  on  deposit  as  a  special  fund 
with  the  flrm,  and  available  commercially 
and  the  argument  assumes  this  to  liave  been 
the  fact;  but  manifestly  that  which  passed 
was  nothing  else  than  a  liability,  as  between 
the  partners.  Upon  the  uncle's  retirement 
and  upon  an  accounting,  Wolff  would  have 
become  Huesmann's  debtor  to  the  extent  of 
one-half  of  the  $30,000.  The  gift  acquitted 
hljn  of  this  and  dissolved  the  iebt  Instanter. 
It  would  be  anomalous  If  WoUf  could  hold 
the  debt  as  against  himself— be  a  debtor  to 
himself. 

The  comptroller's  notion  of  an  Implied 
trust  to  maintain  the  donation  as  capital  in 
the  business  until  the  donor's  death,  and  that 
because'  of  this  the  enjoyment  of  the  gift 
was  deferred  until  the  decedent's  death,  al- 
together-loses sight  Of  the  nature  of  the 
thing  given.  If  we  keep  before  the  mind's 
eye  that  It  was  an  obligation  and  not  an 
asset  of  the  copartnership  that  Hnesmann 
gave  to  Wolff,  the  futUlty  of  the  effort  to 
transform  the  donee's  liability  into  business 
capital  is  at  once  aM>arent  There  was  no 
trnst,  and  none  was  Intended,  and  in  the 
very  nature  of  things  the  gift  came  into  ab- 
solute enjoyment  when  the  debt  was  handed 
over  to  the  debtor  as  a  gift  The  promise 
to  leave  the  gift  in  the  business  was  meta> 
phorical,  and.  as  Mr.  WoltC  said,  to  gratify 
the  sentiments  of  his  uncle.  The  family 
had  for  fonr  years  Invested  with  the  flrm  of 
Huesmann  &  Co.  all  or  some  parts  of  the  for- 
tune made  out  of  the  tmsiness  by  the  founder, 
and,  though  these  investments  were  from 
time  to  time  paid  off,  they  were  carried  on 
the  books  as  a  charge  against  the  "business." 
This  practice  of  memorializing  the  success 
of  his  grandfather,  and  perhaps  his  own,  the 
uncle  desired  to  have  continued. 

[2]  Whether  the  gift  was  changed  Into  a 
bargain  or  sale  by  the  promise  to  pay  inter- 
est, as  the  appellants  contend,  is  of  no  im- 
portance to  the  point  at  Issue.  I,  however, 
entertain  the  view  that  It  did  not  work  a 
change.  I  am  also  of  the  opinion  that  the 
promise  was  simply  an  executory  and  enfor- 
ceable contract  and  not  a  condition  of  the 
gift. 

I  have  examined  the  authorities  relied  on 


by  the  comptroller  and  find  tfa«n  to  be  cases 
in  which  it  clearly  appeared  that  the  gifts 
were  not  to  be  enjoyed  until  after  the  death 
of  the  decedent,  or  where,  from  the  circum- 
stances, the  Intent  that  they  should  not  be 
was  plainly  dedudble.  In  the  Matter  of 
Green's  Estate,  153  N.  T.  223,  47  N.  E.  292, 
the  property  was  assigned  to  a  trustee  upon 
trust  to  collect  the  Income  and  apply  the 
same  to  the  grantor's  use  during  life  and 
after  his  death  to  dlstrltwte  the  property 
among  the  designated  remaindermen.  In 
the  Matter  of  ComeU's  Estate,  170  N.  T. 
423,  63  N.  E.  445,  the  gift  was  of  securities 
under  an  agreement  that  the  donor  should 
have  during  his  Ufe  "all  or  such  part  of  the 
net  income  of  the  gift  as  be  might  wish."  In 
Re  Orvls'  Estate,  223  N.  X.  p.  1,  119  N.  E.  88, 
two  partners  created  two  funds  of  $600,000 
each  upon  agreement  that  the  survivors 
should  take  the  whole.  The  court  held  that 
the  transfer  upon  death  to  the  survivor  was 
In  essence  and  in  effect  beneficent  and  dona- 
tive and  similar  in  nature  and  effect  to  trans- 
fers by  wills.  In  the  Matter  of  Dana,  decided 
by  the  Appellate  Division  of  the  Supreme 
Court  of  New  York,  164  App.  Dlv.  46,  149 
N.  T.  Supp.  417,  the  decedent,  owner  of 
corporate  capital  stock,  caused  the  certlJQcate 
to  be  reissued  to  himself  and  another  person 
"and  the  survivor,"  with  the  right  of  revoca- 
tion. It  was  held  that  it  was  a  gift  intend- 
ed to  take  effect  in  possession  at  the  death 
of  the  donor,  and  hence  that  the  gift  was  sul>- 
Ject  to  a  transfer  tax.  In  Estate  of  Rey- 
nolds, 169  Cal.  600,  147  Pac.  268,  the  dece- 
dent's father,  who  was  snfFering  from  a  mor- 
tal disease,  four  months  before  his  death 
transferred  his  department  store  and  its 
contents,  valued  at  upwards  of  $100,000,  to 
his  son  upon  the  son's  agreeing  to  assume 
the  indebtedness  of  the  business,  amounting 
to  abont  $30,000,  and  to  pay  the  father  $600 
per  month  during  his  life.  It  was  held  that 
under  tbe  provisions  of  the  Inheritance  Tax 
Act,  Imposing  a  tax  upon  the  transfer  of 
any  property,  "When  the  transfer  Is  of  prop- 
erty •  •  •  by  deed,  grant,  bargain,  sale, 
assignment,  or  gift  made  without  valuable 
and  adequate  consideration,  in  contempla- 
tion of  the  death  of  the  grantor,*  vendor,  as- 
signor or  donor,"  the  undertaking  by  the  son 
did  not  constitute  a  valuable  and  adequate 
consideration  within  the  meaning  of  the  act. 
The  assessment  will  be  revised  by  strik- 
ing out  the  Item  appealed  from. 
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HABBR  V.  GOLDBERG. 

(Ck>art  of  Eriors  and  Appeals  of  New  Jersey. 
Nov.  27,  19ia) 

(ByUalma  iy  the  Court.) 

1.  Brokers     «s343(;i)  —  CouiassioMS  —  "Ex* 

,    CHANGE." 

In  section  10  of  the  Statute  of  Fraods  (2 
Comp.  St.  1010,  p.  2617),  amended  P.  L..  19U, 
p.  703  (Comp.  St.  Supp.  1915,  p.  747),  concern- 
ing the  commission  of  real  estate  brokers  for 
effecting  a  sale  or  exchange  of  land,  the  word 
"exchange"  has  the  same  meaning  as  at  com- 
mon law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ex- 
change.] 

2.  EXOHAHOK    OF    PBOPEBTT    «=»1— CONTRACT 

TO  CoNVBT— "Sale"  or  "Exchange." 
When  by  agreement  a  party  contracts  to 
convey  certain  land  to  another,  and  the  other 
agrees  to  convey  certain  land  to  the  former  and 
to  pay  the  difference  in  valne  by  the  giving  of  a 
mortgage  to  the  former  upon  the  land  to  be 
conveyed  to  the  second  party,  the  agreement  is 
one  for  a  sale,  not  an  exchange ;  and  the  deeds 
to  be  executed  and  delivered  by  and  between  the 
parties  are  not  those  of  an  exchange  but  of  bar- 
gain and  sale,  by  which  an  estate  in  fee  may 
be  granted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flnt  and  Second  Series,  Sale.] 

S.  Brokers  i8=»64(1)— Sau  or  Rbaxtt— Suf- 
ficiency  of  Services. 
On  an  agreement  between  defendant  and  a 
third  party  which  provided  that  deeds  for  real 
estate  should  be  delivered  and  exchanged  be- 
tween them  on  a  certain  date,  and  an  agreement 
between  the  plaintiff  and  defendant  that  provid- 
ed that  plaintiff's  commission  as  real  estate 
broker  should  be  paid  by  defendant  on  the  date 
Bet  for  the  delivery  of  the  deeds,  which  did  not 
take  place  because  the  third  party  was  unable 
to  furnish  a  marketable  title  to  the  premises 
he  was  to  convey  as  part  of  the  consideration, 
the  commission  was  nevertheless  earned  because 
the  defendant  sued  the  third  party  for  breach  of 
the  contract  negotiated  by  the  broker  and  re- 
covered damages  therefor. 

4.  Brokers  «=a43(l)— Agreement  for  Com- 
mission—Statute OF  Frauds. 

Although,  in  an  agreement  between  a  prin- 
cipal and  his  broker  for  the  sale  of  real  estate, 
the  rate  of  commission  on  the  dollar  is  not  pro- 
vided for  as  required  by  the  terms  of  section  10 
of  the  Statute  of  BVauds,  supra,  nevertheless, 
the  fixing  of  a  sum  certain  by  way  of  commis- 
sion is  within  the  true  intent  and  meaning  of 
the  act,  and  the  broker  is  entitled  to  recover  it. 
Mendles  v.  Danish,  74  N.  J.  Law,  333,  65  AtL 
888,  approved. 

5.  Release  <S=»33— Claim  for  Commission- 
Construction. 

A  broker,  having  brought  about  the  sale  of 
another  property  for  his  principal,  and  the 
amount  of  the  commission  to  be  paid  on  that  sale 


having  been  in  dispate  between  them,  a  receipt 
given  by  the  broker  acknowledging  payment  of  a 
certain  sum  for  selling  the  property  there  in 
dispute,  concluding  "and  have  no  claim  whatso- 
ever," does  not  operate  as  a  release  of  a  claim 
for  commission  by  the  broker  upon  a  sale  of 
other  property. 

Appeal  from  Supreme  Court 

Action  by  Hill  Haber  against  Harris  Gold- 
berg. From  a  Judgment  of  the  Supreme 
Court  on  appeal  from  district  court  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  H.  Sheridan,  of  Hobofcen,  for  at^iel- 
lant. 

Isador  Haber,  of  Town  of  Union,  for  re- 
spondent 

WALKER,  Ch.  Tills  was  a  suit  by  a  bro- 
ker for  commlBSions  in  a  real  estate  trans- 
action— ^whether  it  was  a  sale  or  exchange 
will  be  treated  of  hereafter.  The  action  was 
brought  in  the  second  district  court  of  Jer- 
sey City.  The  plaintiff  had  Judgment  and 
defendant  appealed  to  the  Supreme  Court, 
where  the  Judgment  was  affirmed.  Appeal 
was  thereupon  taken  to  this  court 

The  plaintiff  had  brought  the  defendant 
and  a  third  party  together,  and  they  entered 
into  an  agreement  In  writing  for  conveying 
from  each  to  the  other  certain  real  properties, 
and  at  the  same  time  defendant  signed  an 
agreement  to  pay  to  the  plaintiff  the  sum  of 
$300  "as  •ommlssion  for  the  sale  of  my  prop- 
erty (describing  it  shortly)  to  be  paid  on  the 
date  set  for  the  delivery  of  the  deed."  In  the 
same  agreement  entered  Into  by  the  defend- 
ant with  the  third  party  the  defendant 
agreed  to  convey  to  the  third  part?  certain 
lands  described,  and  the  third  party  agreed 
to  convey  to  the  defendant  certain  lands  de- 
scribed, the  difference  in  value  of  the  respec- 
tive premises  to  be  secured  by  mortgage. 

[1]  The  defendant-appellant  contends  tliat 
what  the  parties  agreed  to  do  was  to  "ex- 
change," not  to  "sell,"  their  respective  prop- 
erties, and  that  as  plaintiff  Iiad  no  agree- 
ment for  commissions  on  an  "exchange"  he 
cannot  recover  under  the  statute  of  frauds. 

The  pertinent  proviedon  of  the  statute  in- 
voked is  section  10,  Comp.  Stat  p.  2617. 
amended  P.  L.  1011,  p.  703,  Comp.  SUt.. 
First  Supp.,  p.  747.    The  enactment  is: 

"jNo  broker  or  real  estate  agent  selling  or  ex- 
changing land  for  or  on  account  of  the  owner 
shall  be  entitled  to  any  commission  for  the  sale 
or  exchange  of  any  real  estate,  unless  the  au- 
thority for  selling  or  exchanging  such  land  is 
in  writing,  and  signed  by  the  owner  or  his  au- 
thorized agent,  or  the  authority  of  the  broker 
or  real  estate  agent  to  make  a  sale  or  exchange 
of  such  land  is  recognized  in.  a  writing  or  memo- 
randum signed  by  the  owner  or  his  authorized 
ageift  whether  or  not  such  writing  or  memoran- 
dum is  signed  by  said  owner  or  agent  before  or 


4s>For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 
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after  naeii  sale  or  dxchange  bad  been  effected, 
and  the  rate  of  commission  on  tbe  dollar  shall 
have  been  stated  therein." 

There  Is  a  clearly  defined  distinction  be- 
tween a  sale  and  an  exdbange  of  land,  and 
the  statute  just  quoted  recognizes  that  dis- 
tinction. The  words  "selling  or  exdianglng" 
and  their  equlyalent  "sale  or  exchange"  occur 
five  times  in  the  section,  and  would  appear 
to  have  been  deliberately  used  by  the  Legis- 
lature with  reference  to  the  law  of  oonvey- 
andng. 

Speaking  of  conveyances  by  the  common 
law,  Blac&stone  says: 

"An  ezchance  is  a  mutual  grant  of  equal  in- 
terests, tbe  one  in  consideration  of  the  other. 
The  word  'exchange'  is  so  individually  requisite 
and  appropriated  by  law  to  this  case,  tfaat  it 
cannot  be  supplied  by  any  other  word  or  ex- 
pressed by  any  circumlocution.  The  estates  ex- 
changed must  be  equal  in  quantity;  not  of 
value,  for  tfaat  is  immaterial,  but  of  interest: 
As  fee  simple  for  fee  simple,  a  lease  of  twenty 
years  for  a  lease  of  twenty  years,  and  the  Ulie." 
2  Bl.  Com.  323. 

Only  one  conveyance  la  required.  Bur- 
dick  on  Keal  Prop.  (1914)  p.  606.  A  form  of 
this  sort  of  deed  is  to  be  found  in  Birdseye's 
Abbott's  Clerks'  &  Conveyancers'  Assistant 
(3d  Ed.)  at  page  686.  It  provides:  This  in- 
denture made,  etc.,  between  A.  B.,  etc.,  of  the 
first  part,  and  Y.  Z.,  etc.,  of  the  second  part, 
witnesseth :  That  the  party  of  the  first  part 
bos  given  and  granted,  etc,  to  tbe  party  of 
the  second  part,  etc.  (describing  tbe  land). 
To  have  and  to  bold,  etc.  And  the  party  of 
tbe  second  part  tuts  likewise  given  and  grunt- 
ed, etc.,  to  the  party  of  tbe  first  part,  eta 
Cdeecrlblng  tbe  land),  in  exchange  of  and  for 
lands  hereinabove  mentioned  of  tbe  party  of 
the  first  part  To  have  and  to  bold,  etc. 
Provided,  that  If  it  shall  happen  that  either 
of  tbe  parties,  etc.,  shall  at  any  time  here- 
after by  color  or  means  of  any  iorvaer  or 
other  conveyance,  or  otherwise  howsoever, 
be  ousted  or  evicted  of  and  from  the  po8se»' 
bIou  of  their  premises,  etc.,  or  any  part 
thereof,  then  and  in  such  case  tbe  grant  and 
conveyance  made  by  these  presents  shall  be 
utterly  void  and  of  no  effect;  and  tbeuce- 
fortb  It  shall  and  may  be  lawful  to  and  for 
the:  parties  so  ousted  or  evicted,  into  his  or 
their  former  premises,  etc,  to.  re-enter  and 
the  same  to  have  again,  repossess  and  enjoy 
as  of  bis  and  their  former  estate.. 

This  last  and  distinguishing  feature  of  a 
deed  of  expbange  is  expressly  noticed  by 
Judge  Sharswood  In  Gamble  v.  McClure,  68 
Pa.  282,  284,  where  he  observed  that  undoubt- 
edly where  there  Is  a  technical  exchange  of 
lands  tbe  law  annexes,  not  a  mere  implied 
covenant  of  warranty,  but  an  actual  war- 
ranty with  a  condition  of  re-entry,  so  tjiat 
If  the  title  to  eitber  tract  of  land  turns  out 
to  be  bad,  and  the  party  or  his  assigns 
should  afterward  be  evicted,  he  or  they  cttn 


recovn  back  tbelr  tract  wblcb  was. given  in 
exchange.  But  to  produce  tbia  legal  copser 
quenoe  It  is  absolutely  necessary  that  tbe 
word  "exchange" — "excamblum" — should  be 
used.  No  other  word,  can  supply  its  place, 
however  equivalent  its  significance.  Co.  Utt 
50b,  384a.  It  has  resulted  from  this  old  and 
,weU-establisbed  rule  of  law  that  technical  ex- 
changes have  been  entirely  abandoned  in 
modem  conveyancing  both  B^gllsh  and  Amer- 
ican. Tbe  reason  is  obvious.  It  imposes 
on  the  purchaser  of  either  tract  the  burden 
and  risk  of  examining  and  being  satisfied 
with,  not  only  the  title  of  tbe  land  which  be 
purchases,  but  also  that  of  tbe  other  tract 
which  was  exchanged  for  it.  Hence  mutual 
deeds  of  bargain  and  sale,  vrlth  tbe  usual 
covenants  of  title,  are  always  preferred  and 
adopted. 

In  HartweU  ▼.  De  Vault,  159  111.  825,  42; 
N.  E.  789,  the  .word  "fflichange"  is  used  In  the 
Illinois  statute  relating  to  dower  (providing 
for  dower  In  lands  exchanged),  and  it  was 
held  to  have  the  same  meaning  as  at  com- 
mon law — as  that  expressed  by  Blackstone. 

In  Cass  V.  Thompson,  1  N.  H.  65,  8  Am. 
Dec.  36,  where  parties  entered  into  agree- 
ment to  exchange  farms  in  pursuance  of 
which  each  conveyed  to  the  other  by  a  deed 
in  whldi,  for  an  expressed  consideration  In 
money,  "be  gave,  granted,  bargained  and 
sold,"  It  was  held  that  this  was  not  an  ex- 
change properly  so  called,  and  that  the  wid- 
ow of  the  deceased  grantor  was  endowed  Jn 
both  properties. 

In  Wilcox  V.  Randall,  T  Barb.  (N.  Y.)  633, 
It  was  observed  that  there  was  no  exchange 
of  equal  interests.  It  was  not  even  an  ex- 
change of  land  for  land.  That  If  the  rule  Is 
to  prevail,  .where  half  of  the  consideration 
consists  of  money  or  personal  property,  tbe 
other  half  being  land,  it  may  also  prevail 
where  1,000  acres  of  land  are  exchanged  for 
a  single  acre  and  $9,000  in  money.  This  wai^ 
not,  therefore,  "a  mutual  grant  of  equal  in- 
terests, tbe  one  In  consideration  of  tbe  oth- 
er." 

[2]  Now,  If  tbe  transaction  involved  In 
this  case  was  not  that  of  an  exchange  of 
land,  It  must  be  apparent  that  it  was  a  sale. 
Because  part  of  the  consideration  of  a  sale 
of  land  is  the  conveyance  to  the  grantor  of 
certain  otber  land,  the  transaction  does  not 
thereby  become  one  of  exdiange  of  estates 
at  common  law.  Die  fact  that  part  of  the 
c(»isideratian,  or  aU  of  it,  is  land,  does  not 
in  and  of  itaslf  amount  to  a  technical  ex- 
change. That  occurs  only,  as  .we  have  seen 
by  tbe  authorities  above  quoted,  when  the 
exchange  Is  of  equal  interests  (not  of  value, 
but  estates),  and  when  tbe  conveyance, 
whether  by  a  single  deed,  or  by 'deeds  ex- 
changed between  tbe  parties — if  that  be  al- 
lowable, and  doubtless  it  Is,  although  only 
one  deed  is  required — «nd  the  conveyance, 
or  conreyaitces,  provide  for  re-enti7  npoa 
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ODSter  or  eTlcUon.  A  glance  at  the  artides 
of  agreement  signed  by  tbe  defendant  and 
his  wife  and  tbe  third  party  and  his  wife 
clearly  shows  that  the  transaction  in  qnes- 
tlon  was  a  sale,  and  not  an  exchange,  of 
lands.  The  party  of  the  first  part  agrees  to 
convey  certain  lands  and  premises  to  the 
party  of  the  second  part,  at  a  certain  valn- 
atlon;  and  the  party  of  the  second  part 
agrees  to  convey  to  the  party  of  the  first 
part  certain  lands  and  premises,  at  a  cer- 
tain valuation.  The  premises  to  be  convey- 
ed by  the  defendant  are  to  be  subject  to  cer- 
tain mortgages,  and  the  difference  In  value 
of  the  respective  premises,  over  and  above 
incumbrances,  the  party  of  tbe  second  part 
agrees  to  pay  by  giving  tbe  defendant  a 
bond  and  mortgage,  on  the  premises  to  be 
conveyed  by  him,  in  a  sum  tbe  exact  amount 
of  which  is  to  be  ascertained.  Each  of  tbe 
parties  to  convey  the  property  described  "as 
sold  by  that  party"  free  from  all  incumbranc- 
es, except  as  specified,  and  to  deliver  a  prop- 
er warranty  deed  containing  full  covenants 
to  convey  and  assure  to  the  grantees  an  ab- 
solute fee. 

It  will  be  observed  that  there  is  here  no 
agreement  for  an  exchange  of  lands,  but  one 
for  a  sale  In  fee  simple,  subject  to  certain 
incumbrances.  And  it  Is  significant,  too, 
that  the  word  "sold"  is  used  in  the  agree- 
ment, whic^  indicates  that  the  parties  meant 
a  sale  and  not  an  exchange. 

This  disposes  of  the  contention  that  the 
agreement  was  for  an  exchange.  It  .was  not; 
it  was  for  a  sale.  The  deeds  agreed  to  be 
executed  and  delivered  by  and  between  the 
parties  were  not  those  of  an  exchange,  but 
of  bargain  and  sale,  which  is  a  contract  or 
bargain  by  the  owner  of  land,  in  consider- 
ation of  money  or  its  equivalent,  to  sell 
land  to  another  person,  whereupon  a  use 
arises  in  favor  of  the  latter,  to  whom  the 
seisin  is  transferred  by  force  of  the  statute 
of  uses ;  and  by  such  a  deed  an  estate  may 
be  granted  In  fee.  See  Bouv.  Law  Die. 
(Bawle's  Rev.)  p.  221,  and  authorities  cited. 

When  in  modem  practice  mutual  convey- 
ances are  used,  the  one  in  consideration  of 
the  other,  the  incidents  of  a  common-law 
exchange  do  not  apply,  and  there  is  no  need 
of  using  the  word  "exchange."  Technical 
exchanges  of  land  are  practically  obsolete 
In  modem  conveyancing,  mutual  deeds  of 
bargain  and  sale  being  gubetltuted  therefor. 
Burdlck  on  Real  Prop.  (1914)  p.  607. 

[3]  It  is  contended  by  the  defendant-ap- 
pellant that  as  the  agreement  between  de- 
fendant and  the  third  party  provided  that 
the  deeds  should  be  delivered  and  exchanged 
on  or  before  August  1,  1915, '  at  a  certain 
time  and  place  specified,  and  the  agreement 
between  plaintiff  and  defendant  provided 
that  the  commission  be  paid  on  the  date  set 
for  the  delivery  of  the  deeds,  tbe  plaintiff 
is  not  entitled  to  recover  bis  oommission  be- 
cause tbe  contract  was  based  upon  tbe  con- 


tingency of  title  passing  between  tbe  parties, 
which  has  not  taken  place.  The  recent  case 
of  Lescbziner  t.  Bauman,  83  N.  J.  Iaw,  743, 
85  Atl.  205,  in  this  court,  Jb  cited  as  autborlty 
for  this  proposition.  In  that  case  Bauman 
agreed  to  pay  Lescbziner  a  commission  "on 
the  date  of  passing  of  title  or  July  IStb." 
The  transaction  did  not  go  through  because 
another  agreement  was  entered  into,  which 
failed  of  consummation  because  the  prapoa- 
ed  grantee  of  the  broker's  principal  was  un- 
able to  furnish  a  marketable  title  to  the 
premises  he  was  to  convey  by  way  of  ex- 
change— ^not  a  technical  exchange  at  com- 
mon law,  but  as  part  of  tbe  consideration. 
It  was  held  that  the  contract  was  contin- 
gent upon  the  sale  of  the  property  and  tbe 
passing  of  title,  and  that,  in  tbe  absence  of 
proof  of  tbe  fulfillment  of  that  contingency, 
a  direction  of  a  verdict  for  the  defendant 
was  proper. 

Now,  In  the  case  at  bar  the  conveyances 
agreed  to  be  made  between  tbe  parties  to  tbe 
agreement  of  sale  were  not  execnted  and 
delivered,  and  that  for  the  reason  that  tbe 
title  of  tbe  third  party  to  the  premises  to  be 
conveyed  by  him  to  the  defendant  was  ascer- 
tained to  be  defective  and  unmarketable. 
However,  the  broker's  commission  cannot  be 
defeated  because  title  did  not  pass,  for,  by 
suing  the  third  party  for  a  breach  of  the  con- 
tract between  them  and  recovering  damages 
therefor,  the  defendant,  as  between  himself 
and  the  plaintiff,  was  not  entitled  to  repudi- 
ate his  undertaking  .wltta  the  latter  for  com- 
pensation for  negotiating  the  very  contract 
which  was  tbe  basis  of  that  suit 

[4]  Although  in  tbe  agreement  between 
tbe  defendant  and  bis  broker  tbe  "rate  of 
commission  <m  the  dollar"  was  not  provided 
for  as  required  by  the  terms  of  the  tenth 
section  of  tbe  statute  of  frauds,  nevertheless, 
the  fixing  of  a  sum  certain  by  way  of  com- 
mission is  within  the  true  intent  and  mean- 
ing of  the  act.  See  Mendles  v.  Danish,  74 
N.  J.  Law,  333,  65  Atl.  888,  wherein  it  was 
held  by  the  Supreme  Court  that  in  constru- 
ing this  statute  the  spirit  of  tbe  law  should 
control  the  letter,  and  that  a  sum  certain  fix- 
ed in  an  agreement  could  be  recovered  by  the 
broker. 

[S]  The  plaintiff  having  brought  about  the 
sale  of  other  property  for  the  defendant,  and 
the  amotmt  of  commissions  to  be  paid  on 
that  sale  having  been  in  dispute,  the  defend- 
ant paid  the  plaintiff  a  certain  sum  and  took 
a  receipt  from  Um  containing  these  words: 

"Received  •  •  •  $375.00  in  fnll  payment 
of  the  commission  for  selling  my  three  honses 
on  Nineteenth  street.  West  New  York,  and 
have  no  claim  whatsoever." 

This  receipt  was  given  September  6,  1918, 
which  was  after  the  performance  of  idain- 
tlff's  services  for  defendant  in  this  case; 
and  defendant  contends  that  this  writing  op- 
erates as  a  release  ^by  plaintiff  to  defendant 
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for  any  and  all  demands  due  on  or  before 
the  date  }ust  mentioned.  Including  those  on 
the  sale  In  this  case.  In  view  of  the  fact 
that  the  commissions  on  this  other  sale  were 
in  dispute  between  the  parties,  it  is  apparent 
upon  the  face  of  the  paper  that  It  Is  a  re- 
ceipt in  fnll  for  the  commissions  which  were 
tn  dispute  in  that  particular  matter,  and 
that  it  has  none  of  the  characteristics  of  a 
general  release  which  would  operate  to  pre- 
vent recovery  by  the  plaintiff  for  the^  com- 
missions wfal<A  are  the  subject-matter  of  the 
suit  at  bar.  Such  an  obvious  proposition 
needs  no  citation  of  authorities  for  its  sup- 
port 

Upon  the  whole  case,  we  are  of  opinion 
tliat  the  Supreme  Court  readied  a  right  re- 
sult, and  that  its  Judgment  should  be  affirm- 
ed, with  costs. 


SMITH  V.  MIDDLE  TP. 
<Sapreme  Conrt  of  New  Jersey.   Feb.  18, 1919.) 

(ByUahut  hy  ihe  Court.) 
.X,  OowwiTUTiowAt,  Law  «3>05— Dixeoaiton 


OV     LsaiSLATIVB     POWSB 

Law. 


LiOCAi,  Option 


The  local  option  act  (P.  L.  1918,  p.  14)  is 
not  uncoDstitntioiial  as  containing  an  improper 
delegation  of  legislative  power,  by  requiring  a 
special  election  to  be  held  on  petition  by  30  per 
•cent  of  the  qualified  voters  as  distinguished 
from  referendum  at  a  general  election  on  peti- 
tion of  over  20  and  less  than  30  per  cent 

2.  Statutes   €=s>91— Speciai,   Law— Munici- 
pal AFFAIBS— CONSTITUTIONAI,  PbOVISIONS. 

Nor  is  said  act  unconstitutional  by  reason 
of  BMdb  provision,  as  establishing  an  illusory 
classification  of  municipalities  in  violation  of 
the  clause  relating  to  special  laws  regulating  the 
internal  affairs  of  towns  and  counties.  Const 
art  4,  I  7,  par.  11. 

Rule  by '  Melville  V.  Smith  against  the 
tTownship  of  Middle,  Cape  May  County,  to 
show  cause  why  certiorari  should  not  issue 
to  review  a  special  election  under  the  Local 
Option  Law.    Allocatur  denied. 

Argued  November  term,  1918,  before  PARK- 
ER and  MINTDRN,  JJ. 

Charles  A.  Bonnell,  of  Cape  May  Court- 
liouse,  and  Harry  Heher,  of  Trenton,  for 
prosecutor. 

Harry  W.  Gill,  of  Atlantic  City,  for  de- 
fendant. 

PARKER,  J.  [1]  Apart  from  quesUons  al- 
ready decided  by  us  in  tlie  recent  case  of 

Mlchelsohn  v.  Wall  TownsMp,  106  Atl.  , 

and  now  decided  adversely  to  prosecutor  on 
the  authority  of  that  case^  the  only  point 
now  raised  that  need  be  specially  noticed  is 


the  fortber  constitutional  one  that  the  local 
option  act  (P.  L.  1918,  c  2)  purports  to  confer 
an  unconstitutional  delegation  of  legislative 
power,  by  placing  it  within  the  power  of  10 
per  coQit  of  the  voters  of  the  munidpal  unit 
to  require  a  special  election  on  the  question 
of  prohibition  instead  of  leaving  the  deter- 
mination of  tills  question  to  the  vote  at  the 
next  general  election.  The  argument  seems 
to  be  that  conceding  the  propriety  in  a  con- 
stitutional sense  of  submitting  the  question 
at  a  general  election,  if  20  per  cent  of  the 
voters  sign  the  petition,  this  is  as  far  as  the 
Legislature  can  go,  and  when  it  provides 
that  if  30  per  coat  or  more  sign,  the  election 
shall  be  special,  it  goes  too  far,  by  delegating 
power  unconstitutionally,  and  also  by  creat- 
ing an  upconstltutional  classification  of  mu- 
nicipalities, i.  e.,  those  in  which  a  special 
election  is  held,  and  those  in  which  the  gen- 
eral dection  suffices. 

On  the  first  branch  of  the  argument  the 
cases  of  Rutten  v.  Paterson,  73  N.  J.  Law, 
467,  64  AU.  573,  and  GUhooly  v.  Elizabeth,  66 
N.  J.  Law,  484,  49  Atl.  1106,  are  relied  on. 
Neither  Is  in  point  What  was  condemned  in 
those  decisions  was  not  the  calling  of  a  popu- 
lar election  to  determine  whether  ward  lines 
should  be  changed,  upon  the  application  of  a 
small  minority  of  citizens,  but  the  attempt 
to  empower  such  a  minority  actually  to  ef- 
fect the  change  by  a  mere  petition  making  it 
mandatory  on  certain  officials  to  proceed.  In 
the  case  at  bar,  a  substantial  minority  can 
call  for  an  election  on  the  question  of  prohi- 
bition, at  which  all  citizens  are  entitled  to 
vote  thereon.  This  is  of  course  the  tlmeworn 
and  standard  metliod  of  referendum.  It  is 
that  laid  down  in  the  Civil  Service  Act  (P.  L. 
1908,  p.  235;  C.  S.  3795,  3806)  by  a  petition 
of  500  voters  In  first  and  second  class  coun- 
ties and  cities,  250  voters  in  third  class  coun- 
ties and  cities,  and  5  per  cent  of  the  electo- . 
rate  in  all  other  municipalities;  and  this 
plan  was  approved  in  Booth  v.  McGuinness, 
78  N.  J.  Law,  346,  76  Atl.  455.  In  -this  act 
the  Legislature  seems  to  have  thought  it  suf- 
ficient to  have  the  matter  decided  at  a  gener- 
al election.  When  the  Walsh  Act  was  passed 
the  Legislature  considered  the  referraidum, 
when  ordered,  important  enough  to  be  voted 
at  a  special  election  in  all  cases  (P.  L.  1911, 
pp.  462,  481 ;  P.  L.  1915,  p.  12) ;  and  this  on 
the  petition  of  20  per  cent  of  the  voters.  In 
neither  case  has  the  constitutionality  of  the 
provision  been  successfully  attaclced.  In 
Paul  V.  Gloucester,  50  N.  J.  Law,  585,  15 
Atl.  272, 1  L.  R.  A.  86,  the  act  examined  was 
chapter  110  of  the  Laws  of  1888  (P.  L.  p. 
142),  and  this  provided  that  on  the  petition 
of  10  per  cent,  of  the  voters  of  the  county, 
there  should  be  a  hearing  before  the  Judges 
of  the  circuit  court,  as  to  the  sufficiency  of 
the  petition,  very  much  like  the  council  hear- 
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Ing  provided  nnder  the  act  now  being  consid- 
ered ;  and  this  was  upheld  by  the  Court  of 
Errors  and  Appeals. 

We  have  pointed  out  the  Civil  Service  Act 
on  the  one  hand  and  the  Walsh  Act  on  the 
other  as  Indicating  that  It  is  the  Legislature 
and  not  the  petitioners  which  determines  the 
question  of  general  or  special  election.  What 
it  has  said  Is  this:  If  at  least  20  per  cent, 
petition,  there  shall  be  a  referendum  elec- 
tl<m ;  we  think  If  as  many  as  30  per  cent,  pe- 
tition, the  election  should  be  special,  because 
the  evident  sentiment  In  favor  of  prohibition 
Is  strong  enough  to  justify  early  action ;  but 
If  less  than  30  per  cent,  petition,  we  see  no 
reason  of  putting  the  municipality  to  that 
expense.  A  similar  argument,  which  we  un- 
dertook to  answer  In  Michelsohn  v., Wall,  su- 
pra, was  that  the  Legislature  had  delegated 
to  citizens  the  power  of  Imposing  greatly  in- 
creased punishment  for  violation  of  the  liq- 
uor law,  because  that  law  If  adopted  carried 
those  Increased  penalties.  The  answer  was 
that  the  penalties  were  incidental  to  the  act, 
like  the  penalties  for  violation  of  the  Civil 
Service  Act. 

[2]  As  to  the  dalm  that  there  Is  created 
an  unconstitutional  classification  of  munici- 
palities, we  can  see  no  substance  In  it  The 
act  lays  down  a  uniform  working  rule  for  all 
municipalities  of  every  statutory  class,  pro- 
viding for  a  vote  by  referendum  at  the  gen- 
eral election  on  compliance  with  certain  con- 
ditions, and  a  vote  at  a  special  election  on 
compliance  with  others.  The  distinction  Is 
based  on  a  thoroughly  rational  general 
ground,  which  Is  the  apparent  strength  of 
popular  sentiment  In  each  several  communi- 
ty ;  precisely  the  same  ground  as  that  deter- 
minative of  the  question  of  election  or  no 
election.  If  this  creates  classes  of  munici- 
palities— and  we  think  It  does  not — they  are 
at  least  entirely  legitimate  and  rational 
classes  and  in  no  sense  illusory. 

The  allocatur  will  be  denied. 


In  re  BOOK'S  WILL. 

(Prerogative   Court  of  New  Jersey.     Oct  25, 

1918.     Supplemental  Opinion, 

Nov.  18,  1918.) 

(Syllabut  &y  the  Court.) 
1.  WiiiS  ©=»191— Revocation— BiETH  of  Is- 
sue—"Issue." 
An  adopted  child  is  not  "issue"  within  the 
purview  of  section  20  of  an  act  concerning  wills 
(4  Comp.  St.  1910,  of  N.  J.,  p.  5SG5).  and  the 
will  of  a  testator  who,  at  the  time  of  making, 
had  no  ifftne  although  he  had  an  adopted  child 
and  who  subsequsntly  died  with  hie  wife  en- 


ceinte of  a  AHA,  which  was  thereafter  lK>rn,  is 
void. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue.] 

(Additional  BylUthtu  tv  Editorial  Staff. J 

2.  A00FTIOI7  «=»1— Common  Law. 

Adoption  was  unknown  to  the  common  law. 

3.  Adoption  ^=>3  —  Statutes  —  Bebooatioh 
OP  Common  Law — Stmot  Constbcctioh. 

Ig  common-law  states,  the  provisions  of 
statutes  permitting  adoption,  being  in  deroga- 
tion of  the  common  law,  must  he  strictly  con- 
strued. 

Appeal     from     Orphans'     Court,     ESssex 

County. 

A  certain  paper  writing  was  offered  as  the 
last  will  and  testament  of  William  Book, 
deceased.  From  a  decree  of  the  orphans' 
court  for  Essex  county,  admitting  it  to  pro- 
bate, William  Feindt  appeals.  Decree  re- 
versed, and  record  remanded,  with  direction 
to  enter  a  decree  denying  probata 

Thomas  S.  Henry  and  Francis  Child,  both 
of  Newark,  for  appellant 

John  E.  Helm  and  Harry  Campton,  both, 
of  Newark,  for  respondent 

LANE,  Vice  Ordtoary.  [1]  The  testator 
adopted  a  child  In  accordance  vrltb  the  pro- 
visions of  an  act  concerning  minor%  their 
adoption,  custody,  and  maintenance.  Revi- 
sion of  1902,  2  G  S.  of  N.  J.  p.  2807,  amended 
P.  L.  1912,  p.  53.  His  wife  at  the  time  of 
the  adoption  died.  By  her  he  had  no  dill- 
dren.  He  remarried.  He  then  made  his  will. 
He  died,  and  after  his  death  a  jMsthumons 
child  of  the  second  marriage  was  bom.  The 
will  was  admitted  to  probate  by  the  orptians' 
court  It  provides  substantially  that  two- 
thirds  of  his  estate  should  go  to  his  wife 
and  that  one-third  should  be  held  In  trust 
for  the  benefit  of  (and  ultimately  to  go  to) 
the  adopted  child  undei'  certain  conditions. 

A  caveat  was  filed  against  probate  by 
William  Feindt,  the  natural  father  of  the 
adopted  child.  Although  not  so  stated  In 
terms.  It  Is  apparent  that  the  caveat  was 
filed  on  behalf  of  the  adopted  child.  Subse- 
quently an  order  was  made  appointing  the 
natural  father  next  friend  of  the  adopted 
child. 

The  contention  of  the  respondent  that  the 
appellant  had  no  standing  in  the  court  be- 
low is  untenable,  I  think,  for  Uie  reasons 
stated  below. 

The  Insistence  of  the  appellant  Is  that 
under  section  20  of  an  act  concerning  vfUIs, 
4  C.  S.  of  N.  J.,  p.  5865,  the  wUl  is  void, 
having  be«i  made  at  a  time  when  the  testa- 
tor had  no  issue  living,  the  testator  dying 
with  his  wife  enceinte  of  a  diild,  whidi  was 
thereafter  bom. 
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The  single  (inestloa  presented  for  deter- 
mtnatioa  la  whether  the  testator  having  an 
adi^tted  child  at  the  time  of  the  maklDg  ot 
the  wUl  had  Issue  within  the  purview  of 
sectton  20.  Sections  20  and  21  of  tbe  Wills 
Act  read  as  follows  (page  5865): 

"Sec.  20.  That  every  last  will  and  testament 
made  when  the  testator  had  no  issue  living, 
wherein  any  issue  he  might  have  is  not  pro- 
vided  for  or  mentioned,  if  at  the  time  of  his 
death  he  leave  a  child,  children  or  issue,  or 
leave  hia  wife  enceinte  of  a  child  or  children 
whldi  shall  be  born,  such  will  shall  be  void, 
and  such  testator  be  deemed  to  die  intestate. 

"Sec.  21.  That  if  a  testator  having  a  child 
or  children  bom  at  the  time  of  making  and  pub- 
lishing his  last  will  and  testament,  shall  at 
his  death,  leave  a  dtild  or  children  bom  after 
the  making  and  publishing  of  his  said  last  will 
and  testament,  or  any  descendant  or  descendants 
of.  such  after-bom  child  or  children,  the  child 
or  children  so  after-born,  or  their  descendant 
-or  descendants  respectively,  if  neither  provid- 
ed for  by  settlement  nor  disinherited  by  the  said 
testator,  shall  succeed  to  the  same  portion  of 
the  father's  estate,  as  such  child  or  children  or 
descendants  as  aforesaid  would  have  been  en- 
titled  to,  if  the  father  had  died  inUstate;  to- 
wards raising  which  itortion  or  portions,  the  dev- 
isees and  legatees  or  their  representatives,  shall 
-contribute  proportionably  out  of  tbe  part  de- 
vised and  bequeathed  to  them  by  the  same  will 
and  testament." 

At  the  time  these  sections  were  originally 
enacted,  there  was  no  statute  of  this  state 
providing  for  adoption.  The  L^slature 
therefore  could  not  have  had  adopted  chil- 
dren In  contemplation.  It  is  clear  that  the 
words  "issue,"  "child,*.'  or  "children,"  in 
sections  20  and  21,  are  used  in  their  strict 
and  natural  senses  and  that  the  words  "child" 
or  "children"  refer  to  a  child  or  children 
bom  to  the  testator.  The  word  "Issue"  may 
include  descendants  of  every  degree.  In 
Wl-lght  T.  GasklU,  T4  N.  J.  Eq.  742,  72  Atl. 
108,  the  present  Chancellor,  then  Vice  Chan- 
cellor, held  that  the  word  "issue"  In  a  de- 
Tlse  is  equivalent  to  heirs  of  the  body. 
The  Court  of  Errors  and  Appeals,  in  Wee- 
hawken  Ferry  Go.  v.  Slsson,  17  N.  J.  Eq. 
475,  at  page  486,  said  that  the  word  "issue," 
when  not  restrained  by  the  context,  is  coex- 
tensive and  synonymous  with  "descendants," 
comprehending  objects  of  every  degree.  Con- 
sidering the  context  It  is  clear  I  think  that 
the  legislative  intent  was  that  a  will  should 
be  considered  void  if  it  appear  that  It  was 
made  at  a  time  when  the  testator  had  no 
descendants  (by  blood)  living  and  that  after 
the  making  thereof  there  had  been  a  child 
or  children  bom  to  the  testator  and  that  at 
the  time  of  death  or  at  the  conclusion  of  the 
period  of  gestation  such  child  or  children  or 
bis  or  their  descendants  are  living. 

Tbe  respondent  insists  that  tbe  efTect 
-of  the  Adoption  Act  is  to  make  an  adopted 
child  issue  for  all  purposes  not  expressly 
•excepted  by  tbe  terms  of  tbe  act    The  con- 


clusion that  I  have  reached  raiders  It  un- 
necessary for  me  to  pass  upon  the  question 
raised  by  the  appellant  as  to  whether,  if  the 
Adoption  Act  can  be  so  construed,  it  is  to 
SU4^  extent  unconstitutional  upon  tbe  ground 
that  its  purpose  is  not  expressed  in  its  title 
upon  the  reasoning  of  the  case  In  which  the 
act  abolishing  dower  and  curtesy  has  been 
held  unconstitutional.  The  respondent  would 
have  Oie  statute  (sections  20  and  21  of  the 
Wills  Act)  read  as  follows:  Sec.  20.  That 
every  last  will  and  testament  made  when  tbe 
testator  had  no  issue  (or  adopted  child) 
living,  wber^n  any  issue  (or  adopted  child) 
he  might  have  is  not  provided  for  or  men- 
tioned, if  at  the  time  of  his  death  he  leave 
a  child,  children  (natural  or  adopted)  or 
issue,  or  leave  his  wife  enceinte  of  a  child 
or  chlldroi  which  shall  be  bora,  such  will 
shall  be  void,  and  such  testator  be  deemed 
to  die  intestate.  Sec.  21.  That  if  a  testator 
having  a  child  or  children  born  (or  adopted) 
at  the  time  of  making  and  publishing  bis 
last  will  and  testament,  shall  at  his  death, 
leave  a  child  or  children  (or  adopted)  after 
tbe  making  and  publishing  of  his  said  last 
will  and  testament,  or  any  descendant  or 
descendants  of  such  after-bom  (or  adopted) 
child  or  <dUldren,  the  child  or  children  so 
after-bom  (or  adopted)  etc.  Turning  to  the 
Adoption  Act,  we  find  that  the  effect  of 
adoption  is  as  follows  (P.  U  1912,  p.  53): 

"And  the  adopting  parent  or  parents  of  the 
child  shall  be  invested  with  every  legal  right 
in  respect  to  obedience  and  maintenance  on  tlte 
part  of  the  child  as  if  said  child  had  been  born 
to  them  in  lawful  wedlock ;  and  the  child  shall 
be  invested  with  every  legal  right,  privilege, 
obligation  and  relation  in  respect  to  education, 
maintenance  and  the  rights  of  inheritance  to 
real  estate,  or  to  the  distribution  of  personal 
estate  on  the  death  of  such  adopting  parent  of 
parents  as  If  bom  to  them  in  lawful  wedlock; 
provided,  said  ddld  shall  not  be  capable  of 
taking  property  expressly  limited  to  the  heirs 
of  the  body  of  the  ad(H>ting  parent  or  parents, 
nor  property  coming  from  the  collateral  kindred 
of  such  adopting  parent  or  parents  by  right  ot 
represeutation ;  and  provided  also,  on  the  death 
of  the  adopting  parent  or  parents  and  the  sub- 
sequent death  of  the  child  so  adopted,  with- 
out issue,  the  property  of  such  •••  de- 
ceased parent  or  parents  shall  descend  to  and  be 
distributed  among  the  next  of  kin  of  said  par- 
ent or  parents  and  not  to  tbe  next  of  kin  of  the 
adopted  child ;  and  provided  also,  if  such  adopt- 
ing parent  or  parents  shall  have  other  child  or 
children,  then,  and  in  that  case  the  children 
by  birth  and  by  adoption  shall,  rcspectiTely, 
inherit  from  and  through  each  other  as  if  all 
had  been  children  of  the  same  parents  bora  in 
lawful  wedlock." 

[2,  S]  Adoption  was  unknown  at  the  com- 
mon law,  and  it  has  been  universally  held  in 
counnon-law  states  that  the  provisions  of 
statutes  providing  for  it,  t>dng  in  deroga- 
tion of  the  common  law,  must  be  strictly 
construed. 
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The  Legislature  Intended  to  permit  the 
creation  of  an  artificial  status  whidi  wonid 
have  so  many  of  the  incidents  of  the  natural 
status  of  parent  and  child  as  Indicated  by 
the  act;  but  It  does  not  follow  from  this 
that  It  was  the  legislative  Intent,  because 
It  attached  to  the  artificial  status  most  of 
the  attributes  which  attach  to  the  natural 
status,  to  create  a  status  which,  aside  from 
the  exceptions  specifically  provided  for  by 
the  act,  should  be  In  all  respects  equal  to 
the  natural  status.  In  other  words,  It  does 
not  follow  that  the  Legislature  Intended 
that  In  all  cases,  except  those  expressly  ex- 
cepted by  the  act,  the  adopted  child  should 
be  considered  as  issue,  or  as  a  child  where 
the  term  "child"  is  used  as  synonymoas  with 
a  child  bom  of  the  parent 

The  case  Is  novel  in  this  state,  and,  when 
resort  is  had  to  other  Jurisdictions,  It  is 
found  that  the  cases  are  In  conflict,  especially 
If  headnotes  alone  are  considered.  A  criti- 
cal examination  of  the  opinions  will  disclose 
that  they  are  not  In  such  hopeless  conflict 
as  otherwise  would  seem.  1  Ruling  Case 
Law,  Utle  "Adoption,"  {f  30,  83,  HOplpre 
V.  Claude,  10»  Iowa,  159,  80  N.  W.  332,  46 
L.  R.  A.  171,  77  Am.  St.  Rep.  624;  Warren 
V.  Prescott,  84  Me.  483,  24  Atl.  948,  17  L.  R. 
A.  435,  80  Am.  St.  Rep.  370;  Davis  v.  Fogle, 
124  Ind.  41, 23  N.  E.  860,  7  U  R.  A.  485  ;  Morse 
V.  Osborne,  75  N.  H.  487,  77  Atl.  403,  30 
L.  R.  A.  (N.  S.)  914,  Ann.  Cas.  1912A,  324; 
Riley  V,  Day,  88  Kan.  603,  129  Pac  524, 
44  L.  R.  A.  (N.  S.)  296;  Hockaday  v.  Lynn, 
200  Mo.  466,  98  S.  W.  585,  8  L  R.  A.  (N.  S.) 
117,  118  Am.  St.  Rep.  672,  9  Ann.  Cas.  775. 

But  Slight  assistance,  however,  ca^  be 
obtained  from  an  extended  consideration 
of  these  cases.  Many  of  them  have  been 
determined  upon  statutes  dllFerlng  in  some 
respects  from  those  here  In  force.  Others 
rest  upon  local  law  not  applicable  in  this 
state,  and  In  others  it  will  be  found  that  the 
statutes  under  consideration  were  adopted 
contemporaneously,  whereas  in  this  state 
they  were  not.  Before  the  court  can  find 
that  an  adopted  child  Is  within  the  purview 
of  section  20  of  the  Wills  Act,  I  think  it 
must  be  made  clear  to  appear  that  there 
can  be  no  logical  argument  that  there  should 
be  a  distinction,  as  to  the  revocation  of  a 
will,  between  those  cases  in  which  the 
testator  may  have  issue  of  hia  body  at  the 
time  he  makes  the  will  and  those  cases  in 
which  he  may  have  an  adopted  child,  and 
also  between  those  cases  In  which  he  may 
have  issue  bom  of  the  body  after  he  has 
made  his  will,  and  those  cases  In  which 
he  may  have  adopted  a  child.  I  am  of  the 
opinion  that  this  does  not  clearly  appear. 
The  reason  that  the-  Legislature  has  provided 
that  a  will  should  be  revoked  if  made  when 
there  Is  no  issue  living  and  afterwards  there 
be  issue  bom,  eta.  Is  that  it  was  coBten- 
plated  that  the  testator  if  be  had  realized 


the  sltxiatlon  woiald,  In-  all  probability,  have 
made  other  disposition  of  his  entire  estate 
and  the  reason  why,  lU'  case  the  will  be  made 
when  there  Is  issue  living  and  thereafter 
children  be  bom,  that  the  after-bom  chil- 
dren or  their  descendants  are  let  In  to  8har» 
In  the  estate  as  If  the  testator  had  died  in- 
testate and  the  legacies,  etc.,  abate  snifi- 
dently  to  make  up  the  shares,  must  be  that 
the  testator  having  Issue  living  at  the  time- 
he  made  his  will,  In  making  It  and  provldlng^ 
for  others,  must  be  assumed  to  have  con- 
sidered the  claim  and  demand  of  the  issue. 
I  do  not  think  it  necessarily  follows  that  the 
effect  of  ad<^tlng  a  child  is  the  same  upon 
the  mind  as  having  Issue  bom. 

In  Davis  T.  Fogle  (1890)  124  Ind.  45,  23 
N.  E.  881,  7  L.  R.  A.  485.  the  court  held. 
under  a  statute  which  provided  that  a  will 
should  be  deemed  revoked  If  the  testator 
should  have  bom  to  him  legitimate  Issue  wbo 
should  survive  him,  or  should  have  posthu- 
mous Issue,  that  the  will  was  not  revoked 
by  the  adoption  of  a  child  though  by  the 
adoption  statute  the  child  was  entitled  to 
receive  all  the  rights  and  Interests  In  the 
estate  of  the  adopting  parent  by  descent  or 
otherwise  that  such  child  would  If  the  natu- 
ral heir  of  such  paroit.    Vie  court  said: 

"To  hold  that  the  adoption  of  a  child  revokes- 
the  will,  it  is  necessary  to  interpolate  into  sec- 
tion 2560,  after  the  words  legitimate  issue,'  the 
words  'or  stiall  adopt  a  child,'  or  words  to  the 
same  effect.  •  *  * .  It  would  be  legislation 
and  enacting  a  statute  to  so  construe  it,  and 
would  be  putting  an  unwarranted  construction 
upon  the  statute  to  hold  that  the  words  the  tes- 
tator shall  have  bom  to  him  legitimate  issue' 
mean  the  same  as  or  include  an  adopted  child, 
or  that  by  the  adoption  of  a  child  a  parent  has 
bom  to  him,  or  has  legitimate  issue.  The  one 
is  made  a  legal  heir  by  legal  proceedings  under  the 
statute,  and  the  other  is  an  heir  by  reason  of  be- 
ing bora  in  lawful  wedlock.  For  one  the  par- 
ent has  natural  love  and  affection;  for  the  oth- 
er the  parent  may  or  may  not  have.  The  one 
the  parent  is  lx>und  to  by  nature,  and  under 
moral  obligation  to  support,  maintain,  educate, 
and  provide  for;  and  to  the  other  the  parent 
is  made  under  such  obligations  as  the  statute 
imposes,  and  none  other.  The  statute  gives  to- 
the  one  certain  rights  and  imposes  certain  ob- 
ligations on  the  adopting  parents;  but  it  does 
not  make  it  the  legitimate  child  and  issue  of  the 
adopting  parents,  or  a  child  born  to  them." 

Although  there  Is  no  case  in  this  state  In 
which  the  precise  question  now  before  the 
court  lias  beoi  determined,  there  are  two 
cases  from  our  court  of  last  resort  that  seem 
to  me,  particularly  when  consiaered  in  con- 
junction with  the  cases  from  foreign  Juris- 
dictions,  to  point  Irresistibly  to  the  maimer 
in  which  it  must  be  decided. 

In  Heidecamp  v.  JlBreey  City,  etc.,  Ry.  Co.,. 
68  N.  J.  Law,  284.  65  AU.  289,  101  Am.  St 
Rep.  707,  the  Court  of  Errors  and  Appeals 
held  that  under  the  Death  Act  the  next  of  kin 
of  a  deceased  was  the  next  of  kin  by  blocxk 
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and  not  by  the  adopting  parents.  The  conrt, 
considering  the  effect  of  the  Adoption  Act 
npon  the  Death  Act,  said : 

"The  Btatnte  expressly  invests  the  adopting 
parent  with  every  legal  right  in  respect  to  obe- 
dience and  maintenance  on  the  part  of  the  child 
as  if  the  child  had  been  born  to  them  in  lawful 
wedlock,  but  it  wholly  fails  to  bestow  upon  the 
adopting  parent  any  right  to  Inherit  the  estate 
of  the  adopted  child." 

In  Stout  V.  Cook,  77  N.  J.  Eq.  153,  76  Atl. 
683,  Vice  Oiancellor  HoweU  held  that  an 
adapted  child  was  not  within  the  term  "child 
or  children,"  as  used  in  a  will  made  by  the 
father  of  the  adoptive  parmt  prior  to  the 
enactment  of  the  Adoption  Act.  The  Vice 
Chancellor  said : 

"The  will  speaks  only  of  'child  or  children^' 
which  could  mean  to  the  mind  of  the  testator 
only  blood  relations,  and  not  relations  by  adop- 
tion. To  hold  in  her  favor  would  be  to  hold 
that  she  is  within  the  terms  of  the  will  a  child, 
and  that,  in  the  face  of  the  fact  that  Thomas 
Stout  never  had  any  children,  and  in  the  face 
of  the  other  fact,  which  must  be  conceded  by 
the  allegation  of  adoption,  that  she  was  some- 
body else's  chUd,  and  therefore  not  the  child  of 
Jacob  Stent  Neither  is  she  Jacob  Stonf  s  child 
by  implication  of  the  statute.  Section  4  of  the 
act  of  1877  provides  that  a  child  or  children  (so 
adopted)  shall  be  invested  with  every  legal  right, 
privilege,  obligation,  and  relation  in  respect  to 
education,  maintenance, .  and  the  rights  of  in- 
heritance to  real  estate  or  to  the  distribution  of 
personal  estate  on  the  death  of  such  adopting 
parent  or  parents  as  if  bom  to  them  in  lawful 
wedlock.  In  other  words,  snch  adopted  child 
may  inherit  from  the  foster  parent,  but  the 
adoption  shall  not  operate  to  create  a  capacity 
to  take  as  a  child  under  the  will  of  some  other 
person." 

Upon  this  branch  of  the  case  this  oonrt 
was  affirmed  in  the  Court  of  Errors  and  Ap- 
peals (78  N.  J.  Eq.  640,  81  AU.  824),  for  the 
reasons  stated  by   Vice  Chancellor   HoweU. 

The  effect  of  Heldecamp  v.  Jersey  City, 
etc.,  By.  Co.,  supra,  is  to  render  the  case  of 
Bumphrles  v.  Davis,  100  Ind.  274,  50  Am. 
Kep.  788  (1884),  and  the  cases  resting  npon 
its  reasoning,  relied  on  by  the  respondent  and 
by  the  court  below,  of  little  authority  in  this 
state.  In  that  case  the  Indiana  court,  in  a 
particularly  hard  situation,  held  that  the 
adoptive  parents  Inherited  the  property  of 
the  ad(^ted  child  to  the  exclusion  of  the 
natural  parents.  Bven  in  Indiana  when  the 
question  arose  as  to  whether  a  wiU  was  re- 
voked, under  a  statute  similar  to  that  in  effect 
here,  by  the  adoption  of  a  child  subsequent 
to  the  making  of  the  will,  the  conrt,  after  con- 
sidering the  case  of  Humphries  t.  Davis,  held 
that  the  will  was  not  revoked.  Davis  v.  Fogle 
(1890)  124  Ind.  41,  23  N.  E.  860,  7  L.  R.  A.  485. 

It  Is  true  that  the  Indiana  conrt  in  Mark- 
over  V.  Krauss,  132  Ind.  294,  31  N.  E.  1047, 
17  L.  B.  A.  806  (1892)  held,  two  Judges  dis- 
senting, under  a  statute  providing  that,  if 
a  man  marry  a  second  wife  and  has  by  her 
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no  children  but  had  children  living  by  a  for- 
mer wife,  the  fee  in  his  lands  should,  on  his 
death,  vest  in  such  children  subject  to  a  life 
estate  of  the  widow,  that  a  person  adopted 
by  decedent  under  the  provtsions  of  an  adopt- 
ing statute,  under  wliich  it  was  provided  that 
the  adopted  child  should  receive  all  the 
rights  and  Interests  in  the  estate  of  the  adopt- 
ing father  and  mother  as  if  he  were  their 
natural  heir,  was  in  the  position  of  a  natural 
heir  and  inherited  the  adopting  father's  land 
subject  to  the  life  estate  of  the  second  wife. 
But  the  majority  of  the  court  in  its  opinion 
reaflinned  the  case  of  Davis  v.  Fogle,  hold- 
ing that  the  question  then  before  the  court 
was  not  involved  in  that  decision.  The  court 
stated: 

"The  conrt  correctly  decided  that  the  adoption 
of  a  child  was  not  having  a  child  'bom  to'  the 
maker  of  the  will.  Only  the  birth  of  a  child  can 
have  the  effect  of  revoking  a  will." 

The  force  of  Sewall  v.  Roberts,  116  Mass. 
262,  also  relied  upon  by  the  respondent  and 
the  court  below,  is  weakened  by  our  deter- 
mination in  Stout  V.  Cook,  supra.  The 
Bfassachusetts  conrt  held  that  an  adopted 
child  was  within  the  term  ''child  or  children" 
as  used  in  a  voluntary  settlement  made  by  a 
testator  long  prior  to  the  adoption  in  which 
he  made  provision  for  the  special  use  and 
benefit  of  any  of  his  children.  The  trust  was 
created  in  1826.  In  1866  he  adopted  a  chUd. 
In  1872  be  died  leaving  no  other  child.  The 
settlement  was  irrevocable.  The  first  legis- 
lation In  Massachusetts  with  respect  to  adop- 
tion was  in  1851.  The  trust  instrument  also 
provided  that,  if  the  settlor  should  die  with- 
out leaving  any  issue,  then  the  principal 
should  go  to  his  mother;  that,  in  case  he 
should  die  without  leaving  "any  lawful  issue" 
and  his  mother  should  die  before  him,  then 
to  his  heirs  at  law  and  the  heirs  at  law  of 
his  mother.  The  Massachusetts  statute  pro- 
vided that  an  adopted  child  should  be  deemed, 
for  the  purposes  of  inheritance  by  such  child 
"and  all  other  legal  consequences  and  inci- 
dents of  the  natural  relation  of  parents  and 
children,"  the  child  of  the  parents  by  adop- 
tion, the  same  as  if  born  to  them  in  lawful 
wedlock ;  except  that  he  should  not  be  capa- 
ble of  taking  property  expressly  limited'  to  the 
heirs  of  the  body  or  bodies  of  the  parents 
by  adoption,  nor  property  from  the  lineal  or 
collateral  kindred  of  such  parents  by  right 
of  representation.  The  court  construing  the 
terms  of  settlement  held  that  the  term  "child 
or  children,"  "Issue  and  lawful  issue,"  and 
"heirs,"  were  not  confined  to  heirs  of  the 
body,  and  that  the  adopted  dilld  took  under 
the  terms  of  the  settlement  as  a  legal  con- 
sequence and  Incident  of  the  natural  relation 
of  parent  and  chUd.  In  view  of  our  deter- 
mination in  Stout  V.  Ciook  it  is  at  least  doubt- 
ful whether  our  court  would  have  decided  as 
the  Massachusetts  court  did.  Stout  v.  Cook 
may  I  suppose  be  distinguished  upon  the 
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ground  that  although  the  settlor  in  the 
Massachusetts  case  in  1825  conld  not  hare 
bad  in  contemplation  an  adopted  child  when 
he  used  the  terms  "child  or  children,"  "issue," 
and  "lawful  issue,"  and  although  the  settle- 
ment was  Irrevocable,  yet  wben  he  adopted  a 
Alld  in  1866  he  performed  a  voluntary  act 
whidi  brought  the  child  of  a  stranger  within 
the  term  "child  or  children"  or  "Issue"  used 
in  the  settlement.  The  case  of  Sewall  v.  Rob- 
erts is  distinguished  in  the  last  paragraph  of 
the  opinion  of  the  court  In  Davis  v.  Fogle. 

In  the  court  below  the  statute  in  Massa- 
chusetts under  consideration  in  Sewall  v. 
Roberts  was 'considered  similar  in  Import  to 
the  statute  in  effect  in  this  state.  An  ex- 
amination of  the  Massachusetts  statute  will 
disclose  that  it  provides  that  the  adopted 
child  should  be  deemed,  for  the  purposes  of 
Inheritance  "and  all  other  legal  consequences 
and  incidoits  of  the  natural  relation  of  par- 
ent and  child,"  the  cliild  of  the  parents  by 
adoption  the  same  ae  if  he  had  been  bom  to 
them  in  lawful  wedlock,  whereas  our  statute 
provides  that  the  child  should  be  Invested 
with  every  legal  right,  privilege,  obligation, 
and  relation  in  respect  to  education,  mainte- 
nance, and  the  rights  of  inheritance  to  real 
estate,  or  to  the  distribution  of  personal  es- 
tate as  if  bom  to  them  in  lawful  wedlock. 
The  Massachusetts  court  rested  its  deter- 
minati(m  upon  the  use  in  the  Massachusetts 
statute  of  the  term  "all  other  legal  conse- 
quences and  incidents,"  absent  in  our  statute. 

Those  cases  holding  that  an  adopted  child 
is  within  the  terms  "child,"  "children," 
"issue,"  or  "lawful  Issue"  as  used  in  statutes 
of  descent  and  distribution  are  not  at  all 
applicable.  It  must  l>e  conceded  that,  the 
legislature  having  vested  an  adopted  child 
with  the  right  of  inheritance  and  of  sharing 
In  the  distribution  of  personal  property  as 
a  natural  child,  the  words  "child,"  "children," 
or  "Issue"  used  In  statutes  of  descent  and 
distribution  must  be  construed  to  Include  an 
adopted  child  'unless  some  good  reason  ap- 
pears why  a  distinction  should  be  made  be- 
tween a  natural  child  and  an  adopted  one. 
Of  such  cases  the  following  are  examples 
relied  upon  by  the  court  below  and  by  the 
respondent :  Batchelder  v.  Walworth,  85  Vt 
322,  82  Atl.  7,  37  L.  R.  A.  (N.  S.)  849,  Ann. 
Cas.  1914C,  1223;  Ross  v.  Ross,  129  Mass. 
243,  37  Am.  Rep.  321;  Appeal  of  Rowan, 
132  Pa.  299, 19  Atl.  82;  Riley  v.  Day,  88  Kan. 
503,  129  Pac.  524,  44  U  R.  A.  (N.  S.)  296; 
Atchison  V.  Atchison.  89  Ky.  488,  12  S.  W. 
942,  11  Ky.  Law  Rep.  705 ;  Buckley  v.  Frasler, 
153  Mass.  625,  27  N.  E.  768;  Warren  v.  Pres- 
cott,  84  Me.  483,  24  Atl.  948,  17  L.  R.  A.  435, 
30  Am.  St.  Rep.  370;  Virgin  v.  Marwick,  97 
Me.  578,  55  Atl.  520;  Shick  v.  Howe,  137 
Iowa,  249,  114  N.  W.  916,  14  L.  R.  A.  (N.  S.) 
980;  Martin  v.  .JJtna  Life  Ins.  Co.,  73  Me. 
25;    Estate  of  Wardell.  57  Cal.  484;    In  re 


Newman's  Estate,  75  Cal.  213,  16  Pac.  887, 
7  Am.  St  Rep.  146. 

In  Morse  v.  Osborne  (1910)  76  N.  H.  487, 
77  Ati.  403,  30  L.  R.  A.  (N.  S.)  914,  Ann.  Cas. 
1912A,  824,  the  New  Hampshire  Supreme 
Court  held  that  an  adopted  child  was  not 
issue  within  the  meaning  of  a  statute  giv- 
ing the  widow  certain  rights  in  her  husband's 
estate  in  the  absence  of  issue  of  the  marriage, 
although  the  statute  provided  that  an 
adopted  child  should,  for  the  purpose  of 
Inheritance  by  it  and  all  other  legal  conse- 
quences and  incidents  of  the  natural  relatlcn 
of  parents  and  diildren,  be  deemed  the 
child  of  the  parents  by  adoption.  It  re- 
allirmed  its  determination  in  Murdock  v.  Mnr- 
dock,  74  N.  H.  77,  65  AU.  392,  that  the 
statutory  adoption  of  a  child  did  not  invest 
the  husband  with  the  common-law  right  of 
curtesy.  It  distinguished  Moran  v.  Stewart, 
122  Mo.  296,  26  S.  W.  962,  upon  the  sround 
that  under  the  Missouri  statute  the  right  of 
the  widow  to  take  one-half  in  fee  in  lieu  of 
dower  was  made  depend«it  on  the  husband 
dying  without  leaving  a  child  capable  of  in- 
heritance, and  inasmuch  as  under  the  adop- 
tion statute  the  adopted  child  was  made  capa- 
ble of  inheritance  it  was  within  the  statute. 
Buckley  v.  Frasier,  153  Mass.  526,  27  N.  E. 
768,  was  distinguished  upon  the  ground  that 
a  Massachusetts  statute  provided  that  the 
word  "child"  should  include  adopted  child. 
It  agreed  with  the  dissenting  opinion  in 
Markover  v.  Krauss,  132  Ind.  294.  31  N.  E. 
1047,  17  L.  R.  A.  806.  It  is  not  necessary  in 
my  view  to  go  as  far  as  the  New  Hampshire 
court  did  to  determine  the  case  sub  Judice 
for,  as  I  have  above  indicated,  it  seems  to  me 
that  cases  dealing  with  the  construction  of 
statutes  of  descent  and  distribution  have  but 
little,  if  any,  application  to  a  case  resting 
upon  a  construction  of  our  statute  of  wills. 
The  distinction  is  clearly  drawn  In  the 
Indiana  opinion  in  Markover  v.  Krauss,  132 
Ind.  294,  31  N.  E.  1047.  17  L.  R.  A.  806.  and 
has  been  recognized  in  California.  While 
the  California  court'  held,  in  the  Matter  of 
Wardell,  57  Cal.  484,  that,  nnder  a  statute 
which  provided  that  where  the  testator 
omits  to  provide  in  his  will  for  any  of  his 
children  such  child  should  have  the  same 
share  in  his  estate  as  if  he  had  died  Intestate, 
an  adopted  child  was  within  the  term  "chil- 
dren," yet  It  also  held,  in  Re  Estate  of  Comas- 
si,  107  Cal.  1,  40  Pac.  15,  28  I/.  R.  A.  414,  that 
under  a  statute  providing  that  a  will  should 
be  revoked  upon  marriage  and  the  birth  of  is- 
sue the  adoption  of  a  stranger  in  blood  was 
not  an  issue  of  the  marriage  and  could  not  be 
treated  as  its  equivalent 

In  Hockaday  v.  Lynn,  200  Mo.  466,  98  S. 
W.  685,  8  D.  R.  A.  (N.  8.)  117, 118  Am.  St  Rep. 
672,  9  Ann.  Cas.  775,  it  was  held,  under  a 
statute  permitting  a  person  to  adopt  a  child 
as  his  heir,  that  an  adopted  child  Is  not,  by 
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light  of  repiSes^tatloii,  entitled,  after  tbe 
death  of  his  adoptive  parent  to  take  tbe  in- 
testate estate  of  tbe  latter's  brother  as  his 
heir.  In  Phillips  ▼.  McConica,  CO  Ohio  St. 
1,  51  N.  B.  44S,  69  Am.  St.  Rep.  753,  It  ap- 
peared that  the  Ohio  statute  provided  that 
the  adopted  child  should  be  to  all  intents  and 
purposes  the  dilld  and  legal  heir  of  the  per- 
son BO  adopting  him  or  her,  entitled  to  aU 
the  rights  and  privileges,  and  subject  to  all 
the  ohllgatlohs,  of  a  child  of  such  person, 
begotten  in  lawful  wedlodc    The  court  said : 

"But  this  is  far  from  providing  tiiat  such 
adopted  child  shall  be  the  issue  of  the  adopter, 
and  of  his  blood  and  of  the  blood  of  his  ances- 
tors." 

And  it  reached  the  conclusion  that  the 
adopted  tiblld,  although  enabled  to  inherit 
from  its  adopter,  was  not  enabled  through 
him  to  inherit  from  his  ancestors.  The  court 
further  said : 

"The  ancestors  of  the  adopter  are  presumed  to 
Icpow  their  relatives  by  blood,  and  to  have  them 
in  mind  in  tbe  distribntion  of  their  estates,  ei- 
ther by  will  or  descent,  but  they  caimot  be  ex- 
pected to  keep  informed  as  to  adoption  proceed- 
ings in  the  probate  courts  of  the  counties  of 
this  state ;  and  to  allow  an  adopted  child  to 
inherit  from  the  ancestors  of  the  adopter  would 
often  put  property  into  the  hands  of  unheard 
of  adopted  children,  contrary  to  the  wishes  and 
expectations  of  such  ancestors." 

This  case  is  in  line  with,  the  determination 
in  Stout  v.  Cook.  A  case  in  line  with  Stout 
V.  Oook  and  Phillips  v.  McConica  is  Jenkins 
V.  Jenkins,  64  N.  H.  407,  14  AO.  557.  There 
the  testator  left  a  will  under  which  he  gave 
to  hifl  son  all  his  estate  and,  if  the  said  sou 
should  die  leaving  no  issue,  then  to  the  next 
surviving  brother.  The  statute  in  reference 
to  the  adoption  of  children  provided  that 
the  adopted  child  should  for  the  purpose  of 
inheritance  by  such  child  and  all  other  legal 
consequences  and  Incidents  of  the  natural 
relation  of  i>arent  and  child  be  deemed  the 
same  as  if  he  bad  been  bom  to  them  in. 
lawful  wedlock,  except  that  he  should  not 
be  capable  of  taking  property  expressly 
limited  to  the  heirs  of  the  body  of  the  parent 
or  parents  by  adoption.  The  court  held  that, 
notwithstanding  tbe  will  did  not  expressly 
limit  the  devise  to  the  heirs  of  the  body,  yet 
it  was  clear  that  the  Intention  was  that  if  the 
eon  died  without  leaving  lawful  heirs  of  his 
body  tbe  brother  should  have  his  estate, 
and  the  court  said: 

"That  intention  could  not  be  defeated  by  the 
substitution,  after  the  testator's  death,  of  a 
different  event  from  the  one  intended  by  him, 
nor  by  the  attempt  to  supply  the  want  of  an 
heir  of  the  body  by  any  other  than  the  natural, 
ordinary,  and  lawful  means.  Hie  testator 
would  not  have  contemplated  the  adoption  of  a 
child  to  supply  the  want  of  an  heir  to  William. 
He  could  not  have  intended,  by  the  word  'issue,' 
a  child  unlawfully  begotten,  and  never  made 
legitimate  by  marriage  with  the  mother.     He 


intended  an  beiK  in  fact,  and  not  one  created  tot 
the  pniiKMe,  by  snbsequent  legislation  and  ju- 
dicial proceedings." 

When  we  turn  to  cases  from  foreign  Juris- 
dictions in  which  the  precise  question  now 
before  the  court  had  been  at  Issue,  we  And 
the  following  situation:  "  Under  statutes 
similar  to  our  Wills  and  Adoption  Acts, 
Indiana  has  held  that  the  adoption  of  a  child 
does  not  oi>erate  to  revoke  a  will.  Davis  v. 
Fogle,  124  Ind.  41,  23  N.  E.  860,  7  L.  R.  A. 
485,  approved,  Markover  v.  Krauss,  132  Ind. 
294,  81  N.  E.  1047,  17  L.  R.  A.  806.  So  has 
the  California  Supreme  Court,  in  Re  Estate 
of  Comassl,  107  Cal.  1,  40  Pac.  15,  28  L.  R.  A. 
414;  likewise,  the  New  York  Surrogate's 
Court,  in  Re  Gregory's  Estate,  15  Misc.  Rep. 
407,  37  N.  T.  Supp.  925.  Sudi  undoubtedly 
will  be  the  ruling  in  Ohio.  In  Iowa  it  has  been 
held.  Hllpipre  v.  Claude,  100  Iowa,  159,  80  N. 
E.  332,  46  L.  R.  A.  171,  77  Am.  St  Rep.  624, 
that  under  statutes  of  that  state  a  subsequent 
adoption  of  a  child  operates  to  revoke  a  will. 
But  the  Iowa  court  rested  its  determination 
upon  the  ground  that,  under  the  local  law  of 
the  state,  wills  might  be  revoked  other  than  by 
the  methods  prescribed  by  the  statute,  and 
that  the  adi^ption  act  permitted  adoption 
which  would  confer  upon  the  ad(H>ted  child  all 
of  the  rights,  privileges,  and  r^sponsibtlitiec 
which  would  pertain  to  the  child  if  Dom  to 
the  person  adopting  in  lawful  wedlock  with- 
out qualification.  Ute  Iowa  court  distin- 
guished Davis  V.  Fogle,  in  Re  Gregory,  and 
in  Re  Instate  of  Comassl.  It  seems  to  me 
that  our  statutory  provisions  are  more  nearly 
akin  to  those  which  were  under  considera- 
tion in  the  three  latter  cases  than  to  those 
under  consideration  in  the  Iowa  case.  The 
Iowa  court  said : 

"The  reasons  for  the  rule  that  subsequent 
birth  of  a  legitimate  child  to  the  testator  be- 
fore his  death  operates  as  a  revocation  of  his 
prior  will  apply  with  equal  force  to  a  subse- 
quent adoption  under  a  statute  like  ours,  con- 
taining no  exceptions  or  qnalificationB,  and  de- 
claring that  the  rights,  duties,  and  relations  be- 
tween parent  and  child  by  adoption  shall  'in 
all  respects,  including  tbe  right  of  inheritance, 
be  the  same  that  exist  by.  law  between  parent 
and  child  by  lawful  birth.' " 

The  Supreme  Court  of  Illinois,  in  Flan- 
nlgan  v.  Howard,  200  111.  396,  65  N.  B.  T82. 
59  lii  R.  A.  664,  93  Am.  St.  Rep.  201,  held  that, 
under  a  statute  providing  that  if,  after  mak- 
ing a  last  will  and  testament,  a  child  should 
be  bom  to  any  testator  and  no  provision  be 
made  In  such  will  for  such  dilld,  the  will 
should  not  on  that  account  be  revoked,  but, 
etc,  that  an  adopted  child  was  within  the 
meaning  of  the  act  At  the  time  the  act  was 
passed  the  Adoptioa  Act  of  Illinois  (Hurd's 
Rev.  St  1917,  c.  4),  providing  that  the  adopted 
child  should  be  deemed  for  the  purpose  of  in- 
heritance by  such  child,  and  his  descendants 
and  husband  or  wife,  "and  other  legal  can- 
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aeqaences  and  Inddeats  of  the  naturftl  re- 
lation of  parents  and  children,"  the  child 
of  the  parents  by  adoption,  the  same  as  If  he 
had  beed  born  to  them  In  lawful  wedlock, 
except  that  he  should  not  be  capable  of  tak- 
ing property  expressly  limited  to  the  body  or 
tXKlles  Off  the  parents  by  adoption,  noc  prop- 
erty from  the  lineal  or  collateral  kindred  of 
such  parents  by  right  of  representation,  was 
in  effect.  The  Illinois  court  held  that  the 
effect  of  adoption  was,  under  such  a  statute, 
the  same  as  birth.  It  relied  upon  the  Iowa 
case  of  Hilplpre  t.  Claude,  109  Iowa,  159, 
80  N,  W.  332,  46  L.  R,  A.  171,  77  Am.  St  Rep. 
524,  and  the  Massachusetts  case  of  Sewall 
T.  Roberts,  115  Mass.  262.  It  Is  significant 
that  the  Adoption  Act  was  in  effect  at  the 
time  of  the  passage  of  the  act  with  respect 
to  Wills,  and  that  the  Adoption  Act  conferred 
upon  the  parties  all  legal  consequences  and 
Incidents  of  the  natural  relation  of  parents 
and  children,  as  did  the  Massachusetts  act 
considered  in  Sewall  v.  Roberta. 

I  am  unable  to  agree  with  the  Iowa  court 
that  there  may  not  be  a  legitimate  argument 
made  that  the  same  reasoning  does  not  apply 
In  cases  of  adoption  as  in  cases  of  birth  and 
Issue.  Davis  v.  Fogle,  124  Ind.  41,  23  N.  E. 
S60,  7  L.  R.  A.  485;  Phillips  y.  McConica, 
59  Ohio  St.  1,  51  N.  E.  446,  69  Am.  St  Rep. 
753 ;  Stout  V.  Cook,  77  N.  J.  Eq.  153,  75  AU. 
583.  And  as  I  have  indicated,  the  court 
should  go  slow  In  Interpolating  words  In  the 
Wills  Act  which  must  be  interpolated  In 
order  that  the  position  of  the  respondent  may 
be  sustained  if  such  an  argument  can  be 
made. 

The  underlying  reasons  which  actuate  me 
In  reaching  the  conclusion  that  I  do  are: 
Under  the  common  law  of  this  state,  wills 
were  not  revoked  by  tne  birth  of  subsequent 
issue,  Van  Wickle  v.  Van  Wlckle,  59  N.  J.  Eq. 
317,  44  Atl.  877;  revocation  Is  worked  solely 
by  virtue  of  the  provisions  of  the  statute 
<contrary  to  the  rule  in  Iowa) ;  the  Adoption 
Act  was  not  in  force  at  the  time  of  the 
passage  of  the  provisions  of  the  WUIs  Act 
under  discussion;  it  clearly  appears  from  the 
context  that  the  words  In  the  Wills  Act 
"child,"  "children,"  or  "issue"  had  reference 
to  progeny;  the  provisions  of  the  Adoption 
Act  being  in  derogation  of  the  common  law 
must  be  strictly  construed;  although  that 
act  purports  to,  in  certain  particulars,  create 
a  status  similar  to  that  of  the  natural  rela- 
tion of  parent  and  clilld,  it  docs  not  operate 
to  confer  upon  such  status  all  of  the  conse- 
quences and  incidents,  with  certain  excq>- 
tions,  as  does  the  statute  of  Massachusetts, 
or  with  no  exceptions,  as  does  the  statute 
of  Iowa;  it  does  not  appear  that  within  the 
legislative  contemplation  there  may  not  be 
a  legitimate  distinction  between  the  effect 
of  the  birth  of  issue  and  the  adoption  of 
a  child ;  the  court  ought,  therefore,  to  go  slow 
In  amending  by  Implication  the  clear  lan- 


guage of  the  provisioDB  of  the  Wills  Act. 
The  determlnati(ms  of  the  Court  of  Errors 
and  Appeals  in  Heidecamp  v.  Jersey  City, 
etc.,  Ry.  Co.,  69  N.  J.  Law,  284,  55  AU.  23», 
101  Am.  St.  Rep.  707,  and  Stout  v.  Cook,  79 
N.  J.  Eq.  640,  81  Atl.  824,  affirming  77  N.  J. 
Eq.  153,  75  Atl.  583,  seem  to  indicate  that 
Humphries  v.  Davis,  100  Ind.  274,  50  Am. 
Rep.  788,  and  Sewall  v.  Roberts,  115  Mass. 
262,  and  those  cases  resting  upon  the  broad 
language  of  the  courts  there  used,  are  not 
persuasive  In  this  state;  the  weight  of 
authority  In  foreign  Jurisdicticms  where 
the  statutes  under  consideration  and  tbe 
situations  have  been  identical  with  those  at 
bar  is  in  accord  with  my  conclusion. 

Some  of  the  cases,  notably  Humphries 
T.  Davis,  have  been  hard  ones.  This  case 
Is.  The  equities  are  with  the  proponent  of 
the  will.  Tbe  testator  adopted  a.  child,  the 
caveator  here,  and  made  such  adequate  provi- 
sion for  him  as  he  thought  proper.  He  cre- 
ated a  trust  Tbe  result  of  denying  probate 
to  the  will  wlU  be  that  the  testator  will  be 
considered  as  having  died  Intestate  and  the 
adopted  child  will  receive  a  larger  interest 
in  the  property  than  contemplated  by  the  tes- 
tator. The  result  Is  unfortunate,  but  I  think 
relief  must  be  had  of  the  Legislature  and  not 
of  tbe  Judiciary.  When  the  Legislature  used 
in  sectlcm  21  of  the  Wills  Act  the  words 
"child  or  children  bom"  and  referred  to 
"after-bom  child"  and  "after-bom  children," 
It  defined  the  word  "Issue"  used  in  the 
twentieth  section  to  mean  "heirs  of  the  body." 
To  bring  an  adopted  child  within  its  provision, 
the  date  of  adoption  must  be  considered  the 
date  of  birth;  for,  of  course,  the  adopted 
child  may,  although  adopted  after  the  making 
of  the  will,  have  been  bom  before,  and  It  is 
preposterous  to  suppose  that,  tf  adopted 
cbUdren  are  within  the  purview  of  the  statute 
if  they  were  bom  before  but  adopted  after 
the  making  of  the  will,  the  wlU  remains 
valid.  So  under  section  21,  If  adopted  chil- 
dren are  within  tbe  purview  of  the  statute, 
the  date  of  birth  must  be  disregarded  and 
the  date  of  adoption  substituted. 

My  conclusion  la  that  an  adopted  dilld 
is  not  issue  within  the  purview  of  section 
20  of  the  act  concerning  wills,  and  that  there- 
fore testator  having  no  issue  living  at  the 
time  of  the  making  of  the  will,  and  as  he 
died  with  his  wife  endente  of  a  child  who 
was  thereafter  bom,  the  will  is  void  and 
the  testator  must  be  deemed  to  have  died  In- 
testata 

The  decree  of  the  orphans'  court  admitting 
the  will  to  probate  will  be  reversed,  and  the 
record  remanded,  with  directl(Hi  to  enter  a 
decree  denying  probate. 

Settle  decree  <m  two  days'  notice. 

Supplemental    Opinion. 

Since  the  filing  of  the  opinion  in  the 
above-entitled   matter,   tbe  case  of  In  re 
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Paterbaugh'a  Estate,  has  been  reported,  2S1 
Pa.  23S,  104  Atl.  601.  In  that  case  the  court 
held  that,  under  a  will  proTlding  for  a  gift 
over  after  the  death  of  an  Individual  to  bis 
child  or  chllaren  and  their  heirs,  the  words 
'"dilld  or  children"  did  not  include  an  adopt- 
ed child,  where  the  adoption  occurred  after 
the  death  of  the  testator,  notwithstanding 
the  fact  that  it  was  asamned  that  testator 
bnew  of  existing  legislation  that  enabled  any 
proper  person  to  adopt  a  child  as  his  chUd 
and  heir.  This  case  Is  in  line  with  our  hold- 
ing in  Stout  T.  Cook,  77  N.  J.  Bq.  168,  76 
Atl.  583,  and  Is  opposed  to  Sewall  t.  Roberts, 
115  Mass.  262. 


FORD  T.  PHILADELPHIA  &  READING 
COAL  &  IRON  CO. 

<Sapreme  Court  of  PennsylTanU.    Jan.  4, 1910.) 

1.  Mastsb  and  Sebtakt  <8=»289(37)— Pebson- 

AL      InJUBT— CONTBIBUTOBY     NEQLIQENCE— 

Question  fob  Jubt. 
In  action  against  a  coal  mining  company  for 
personal  injury  to  a  general  laborer,  who,  by 
direction  of  foreman,  went  into  a  dark  tunnel 
and  was  struck  by  loaded  cars'  approaching  with- 
out lights  or  signals,  held,  on  the  evidence,  that 
his  coqtributOTy  negligence  was  for  the  jury. 

2.  Mabteb  and  Seevant  «:5»286(28)— Pebson- 
Mj  Injdbt  —  Neolioencb  —  Question  fob 

JUBT. 

In  action '  against  coal  mining  company  for 
personal  Injury  to  a  general  laborer  who,  by  di- 
rection of  foreman,  went  into  a  daric  tunnel  and 
was  struck  by  loaded  cars  approaching  without 
lights  or  signals,  held  on  the  evidence,  that  de- 
fendant's negligence  was  for  the  jury. 

3.  MASTEB  and  SEBVANT  4=»1S7(1)— PiBflONAI. 

Injuby— Oabe  Rbqulbed— Mine  Tbaoks. 
In  a  ease  for  personal  injury  to  a  laborer  in 
a  mine  from  an  accident  occurring  where  there 
were  two  parallel  tracks,  on  one  of  which  cars 
were  carried  down  by  gravity,  and  on  the  other 
empty  cars  were  run  into  the  mine,  the  legal 
requirements  in  connection  with  surface  railroad 
crossings  did  not  apply. 

4.  Damages    $=>216(7)— Pebsonal    Injubt— 
instbuctioh. 

In  negligence  case  involving  personal  inju- 
ries, it  was  proper  to  instruct  that  the  rule  that 
future  payments  are  to  be  capitalized,  that  only 
the  present  worth  of  future  payments  may  be 
awarded,  does  not  apply  in  awarding  compensa- 
tion for  pain,  suffering,  and  inconvenience  that 
plaintiff  might  suffer. 

6.  New  Tbiai,  <&=>76(1)— Bxcesbive  Damages 
—Discretion. 
Application  for  new  trial  for  excessive  dam- 
ages i»  addressed  to  the  discretion  of  the  trial 
court. 

6.  Dahaoes  «=9l82(l>— Excessivbness— lioes 

OF  LIHB. 

No  abuse  of  discretion  appeared  in  refusal 
of  new  trial  because  of  excessive  damages,  where 


plaintiff  received  serious  injuries,  resulting  is 
his  losing  a  limb  by  amputation,  and  jury 
returned  a  verdict  for  him  of  $11,686. 

Appeal  from  Court  of  Commcm  Pleas, 
Northumberland  County. 

Trespass  by  Joseph  Ford  against  the  Phil- 
adelphia &  Reading  Goal  &  Iron  Company, 
to  recover  damages  for  personal  Injury.  Ver- 
dict and  Judgment  for  plaintiff  for  $11,686, 
and  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  O.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

Vorls  Antoi,  of  Mt  Carmel,  for  appellant. 
J.  A.  Welsh,  of  Sham(Aln,  and  J.  Fred 
Stibaffer,  of  Sonbnry,  for  appellee. 

STEWART,  J.  The  injuries  for  which 
plaintiff  sought  to  recover  damages  were  sus- 
tained by  him  within  a  colliery  owned  and 
operated  by  the  defendant  company,  in  which 
plaintiff  was  engaged  as  an  employ^,  and  was 
at  the  time  in  the  line  of  his  employment. 
The  accident  occurred  at  the  bottom  of  what 
is  known  as  No.  2  slope  in  the  mine  at  a 
point  where  there  are  two  tracks  for  the 
mine  cars,  one  on  whldi  loaded  cars  are  car- 
ried by  gravity  to  the  hoist  at  the  "dish"  or 
tK)ttom  of  the  slope,  whence  they  are  carried 
to  the  surface  and  are  there  unloaded;  the 
other  was  used  for  the  return  of  the  empty 
cars  to  the  gangway,  where  they  were  reload- 
ed and  returned  to  the  hoist  over  their  own 
proper  track.  These  tracks  crossed  at  the 
turnout,  which  was  a  short  distance  above 
the  place  of  accident,  but  at  this  point  in 
the  tunnel  they  were  nearly  parallel  and  but 
a  few  feet  apart  On  the  side  of  the  empty 
track,  a  very  short  distance  from  the  turn< 
out,  there  was  what  is  called  a  safety  hole, 
where  the  mules  which  had  drawn  the  loaded 
cars  from  the  mines  to  the  gravity  road  were 
kept ;  a  few  feet  beyond,  on  the  other  side,  in 
a  space  prepared  for  it,  there  was  a  pumping 
station.  It  was  on  the  loaded  car  track  just 
in  front  of  the  safety  hole  that  the  accident 
occurred.  It  is  admitted  that  the  turnout  at 
this  point  was  unlighted,  dark,  and  that  those 
therein  employed  had  no  means  of  seeing 
about  them  except  the  ordinary  miner's  lamp 
with  which  they  were  poovided.  The  inad- 
equacy of  theae  to  protect  one  from  danger 
under  such  circumstances  as  were  here  pres- 
ent was  not  seriously  controverted.  It  does 
not  appear  that  the  pluintiS  was  employed  as 
a  miner.  His  place  of  work  was  on  a  lower 
level  In  the  mine,  and  all  we  know  of  his 
duty  is  that  as  one  of  a  certain  gang,  his  duty 
was  "to  do  as  he  was  told  by  his  foreman." 
On  the  day  of  the  accident  he  was  ordered 
by  his  foreman  to.  go  up  to  level  No.  2  and  ob- 
tain from  the  foreman  on  that  level  in  the 
safety  hole  some  wire  which  was  needed  for 
some  repair  work.    He  testified  that  he  had 
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never  been  In  tbis  liart  of  the  mine  but  once 
or  twice,  and  then  only  at  the  manhole  along 
the  ttimont,  where  be  was  not  directed  to 
go.  He  received  no  Instruction  or  warning 
from  his  foreman  or  any  one  as  to  the 
dangers  of  the  place,  but  went  as  directed. 
Reaching  the  level  he  went  to  the  safety  hole, 
inquired  for  wlre^  but  was  told  that  there  was 
none  there,  and  that  the  foreman  was  over 
on  the  other  side  at  the  pumphouse.  He  re- 
crossed  the  car  track,  found  the  foreman,  who 
told  him  that  the  wire  was  over  at  the  safety 
hole  and  where  he  could  find  It.  He  then 
again  crossed  oter  to  get  the  wire,  and  while 
with  one  foot  on  the  second  or  empty  car 
track  In  front  of  the  safety  hole  he  suddenly 
became  aware  of  the  dose  approach  of  some 
empty  cars  returning  by  gravity  when  not 
more  than  six  or  eight  feet  from  where  he 
stood.  He  at  once  withdrew  and  fell  back 
to  the  first  track,  when  he  was  instantly 
caught  by  a  draught  of  loaded  cars  which 
threw  him  against  several  other  loaded  cars 
then  at  rest  on  the  same  track.  This  draught 
of  cars  anproacbed  without  signal  of  any 
kind.  The  result  was  a  very  serious  injury, 
in  consequence  of  which  the  plaintlfF  lost 
a  limb  by  amputation.  These  are  the  facts 
developed  by  the  plaintiff's  testimony  which 
were  accepted  by  the  Jury.  A  verdict  was 
returned  for  the  plalntiflF  In  the  sum  of 
$11,686.  A  motion  tor  a  new  trial  followed, 
also  a  motion  for  judgment  n.  a  v.,  both  of 
which  were  refused.  The  refusal  of  the  mo- 
tion for  judgment  non  obstante  is  the  first 
and  principal  assignment  of  error.  Except 
as  the  court  would  have  been  warranted 
In  giving  binding  instructions  for  the  de- 
fendant, it  could  not  have  been  error  to 
refuse  the  motion. 

[1^3]  The  negligence  complained  of  is 
stated  ip  somewhat  general  terms,  but  no 
complaint  is  made  of  disagreement  be- 
tween the  allegations  and  the  proofs. 
Somewhat  condensed  the  averments  are 
that  the  defendant  was  negligent  in  fail- 
ing to  provide  a  reasonably  safe  place  for 
the  plaintiff  to  work  in;  In  failing  to  in- 
struct him  as  to  the  danger  of  which  he 
was  not  cognizant,  but  which  the  defendant 
was  bound  to  know ;  in  sending  the  draught 
of  cars  that  struck  the  plaintiff  and  occa- 
sioned his  injury  without  having  glvMi  signal 
or  warning.  These  were  the  Issues  of  fact. 
We  have  stated  the  actual  conditions  exist- 
ing about  this  particular  slope  in  the  mine  in 
whidi  the  accident  happened  as  they  are 
presented  in  the  evidence,  and  there  was 
no  dispute  as  to  them.  That  they  were  such 
as  were  attended  with  danger  which  the 
defendant  should  have  foreseen  and  ap- 
preciated, however  much  disputed,  was 
clearly  a  question  which  the  Jury  alone  could 
decide.  The  duty  was  on  the  defendant  to 
provide  a  reasonably  safe  place  for  the 
plaintiff  in  which  to  do  the  work  assigned 


him.  The  same  may  be  said  with  respect 
to  the  second  question.  It  is  quite  Inuna- 
terial  that  the  learned  trial  Judge  placed 
larger  Emphasis  on  this  featnr&of  the  case 
than  we  ttilnk  it  required;  hut  no  exception 
was  taken  to  his  diarge  on  this  subject,  and 
we  perceive  no  distinct  error  in  what  be  said. 
The  third  act  of  negligence  complained  of 
was  in  not  providing  some  signal  or  warning 
to  be  given  to  any  one  on  the  line  of  the 
gravity  track  of  the  approach  of  the  loaded 
cars  on  tbelr  way  to  the  hoist.  The  man 
whose  duty  it  was  to  place  the  loaded  cars 
on  the  gravity  testified  ttiat  the  only  alarm 
he  was  accustomed  to  give  on  the  starting 
of  the  cars  was  to  call  out  to  the  chain 
thrower  at  the  bottom,  if  he  was  there,  that 
he  had  no  other  instruction  in  regard  to  it, 
and  no  signal  lights  were  used  on  the  cars. 
The  plaintiff  himself  testified  that  he  nei- 
ther saw  nor  heard  the  loaded  cars  ap- 
proach, and  could  not  hear  their  approach 
because  of  the  noise  made  by  the  pump  then 
in  operation  close  by.  It  is  quite  enough  to 
say  tliat  here  again  the  question  of  defend- 
ant's negligence  in  this  particular  was  for 
the  Jury.  Taking  into  consideration  the  con- 
ditions present,  it  was  a  question  for  tbe 
Jury  to  decide  whether  the  defendant  in  tbe 
operation  of  the  mine  had  done  all  that  rea- 
sonable prudence  required.  So,  too,  on  the 
question  of  plaintUTs  dpntrlbutory  negli- 
gence which  was  urged  in  defense.  It  is  a 
mistake  to  suppose  that  legal  requirements 
in  connection  with  surface  railroad  cross- 
ings apply  to  such  a  case  as  this.  It  may  he 
as  Is  contended  that  the  plaintiff  came  short 
of  that  degree  of  care  wlilch  tlie  law  re- 
quires of  one  situated  as  he  was,  but  the  law 
liias  established  no  fixed  standard  of  duty-  in 
such  cases,  and  It  therefore  liecame  a  ques- 
tion for  the  jury  under  proper  instmctlons 
from  the  court.  Tbe  court's  instructions  on 
this  branch  of  the  case  are  not  assigned  as 
error,  and  as  we  read  them  were  entirely 
correct  The  case  as  exhibited  in  tbe  evi- 
dence would  not  have  warranted  binding  in- 
structions for  tbe  defendant.  The  evidence 
adduced  by  the  plaintiff  was  entirely  ade- 
quate to  warrant  a  submission  to  the  Jury 
of  both  questions,  tbe  negligence  of  the  de- 
fendant, and  tbe -contributory  negligence  of 
tbe  plaintiff. 

[4,  II  Another  spedflcation  of  error  re- 
lates to  so  mnch  of  Qie  court's  charge  as  in- 
structs with  respect  to  the  capitalization  of 
future  payments.  The  instruction  waa  as 
follows: 

"The  rule  that  future  payments  are  to  be 
capitaliwd,  that  only  the  preaent  worth  of  fn- 
ture  payments  may  be  awarded,  does  not  apply 
to  pain  and  suffering  and  inc<mvenience  that 
you  find  the  plaintiff  might  snffer  by  resBoo  of 
the  injury." 

In  tbe  very  recent  case  of  Bostwlck  v. 
Pittsburgh  B.  R.  Co.»  255  Pa.  387,  100  AtL 
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123,  this  coart,  speaking  through  Mr.  Jus- 
tice Walling,  said: 

"In  the  absence  of  precedent,  we  will  not  ex- 
tend the  rule,  which  requires  courts  to  instruct 
juries  to  allow  only  the  present  worth  of  ftiture 
damages,  so  as  to  Indude  the  element  of  pain, 
suffering  and  inconvenience." 

This  was  ample  autbority  for  the  Instmo- 
tion  complained  of. 

[6]  Still  another  assignment  complains  of 
the  action  of  the  court  in  refusing  a  new 
trial  on  the  ground  of  excesslTe  damages. 
This  was  a  matter  addressed  to  the  discre- 
tion of  the  court  that  tried  the  case.  The 
learned  trial  Judge  on  review  of  the  case 
could  discover  no  oppression  or  injustice  in 
the  verdict,  nor  can  we. 

AU  the  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


SEBASTIAN  v.  PHILADELPHIA  &  READ- 
ING.COAL  &  IRON  CO.  (two  cases). 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

1.  Masteb  and  Sebvant  <8=»286{19)— Injubt 
TO  SEBVART—NEauoKNcx— Question  fob 
JtmY. 

In  action  against  mine  owner  for  Injury  to 
minor  car  driver  while  unloading  timber  from 
the  end  of  a  car  by  the  falling  of  the  car  door 
or  gate  upon  him,  held,  on  the  evidence,  that 
defendant's  negligence  was  for  the  Jury. 

2.  Masteb  and  Sebvant  «=»270(10)— Injubt 
TO  Skbvant— Evidence. 

In  action  against  mine  owner  for  injury  to 
minor  car  driver  while  unloading  timber  from 
end  of  car  by  the  falling  of  the  door  or  gate  of 
car  upon  him,  evidence  as  to  wet  condition  of 
mine  was  admissible  to  show  instifficiency  of 
method  adopted  in  absence  of  iron  bar  to  hold 
gate  in  place. 

3.  Damages  ®=»216(7)— Pebsonai,  Injtjbt— 
Pbesent  Wobth. 

In  negligence  case  involving  personal  inju- 
ries, it  was  proper  to  instruct  that  the  present 
worth  rule  does  not  apply  in  awarding  compen- 
sation for  pain,  suffering,  and  inconTenience. 

Appeal  from  Court  of  Common  Fleas, 
Northumberland  County. 

Trespass  by  Jacob  Sebastian,  is  his  own 
right  and  as  father  and  next  friend  of  Pe- 
ter Sebastian,  a  minor,  against  the  Philadel- 
phia &  Reading  Coal  &  Iron  Company,  to  re- 
cover damages  for  personal  injury  to  Peter 
Sebastian,  a  boy  17  years  old.  From  a  judg- 
ment on  a  verdict  for  plaintiff,  defendant 
appeals.    Plaintiff  also  api>eals.    Affirmed. 

The  court  charged  In  part  as  follows: 

"Now,  we  say  to  you  as  a  matter  of  law,  that 
if  a  door  bar  was  furnished,  and  if  they  bad  a 


door  bar  in  the  gangway  at  thai  time,  It  was 
the  duty  of  these  men  to  nse  it,  and  if  they 
failed  in  that  duty  and  the  accident  or  injury 
to  this  young  man  resulted  from  that  failure, 
then  the  accident  is  the  result  of  their  negli- 
gence, and  there  can  be  no  recovery  in  this  ac- 
tion. If  this  defendant  company  furnished  a 
door  bar  for  these  men,  and  they  had  it  at  that 
time,  and  if  it  was  there  at  the  time  of  the  acci- 
dent, there  can  be  no  recovery." 

"Well,  as  to  pain  and  suffering  and  incon- 
venience, this  young  man  is  entitled  to  compen- 
sation for  iiain  and  suffering  and  inconvenience 
that  be  has  endured,  or  that  he  might  endure, 
by  reason  of  the  injury  in  the  future.  I  think 
I  did  say  that,  and  as  to  this  element  of  pain 
and  suffering  the  present  worth  of  future  pay- 
ments rule  does  not  apply." 

Verdict  and  Judgment  for  Jacob  Sebastian 
for  $875  In  his  own  right,  and  for  Jacob  Se- 
bastian in  right  of  his  sou  for  $6,426. 

Errors  assigned  were  (1)  in  refusing  bind- 
ing Instructions  for  defendant,  (2,  3)  above 
instructions,  and  (4)  admission  of  evidence  as 
to  the  wet  condition  of  the  mine,  quoting 
them. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 

Voris  Auten,  of  Mt  Carmel,  for  appellant. 
J.  Fred  Schaffer,  of  Sunbury,  and  J.  A. 
Welsh,  of  Shamokin,  for  appellee. 

STEWARD,  J.  The  action  was  brought 
by  Jacob  Sebastian,  as  father  and  next  friend 
of  Peter  Sebastian,  a  minor,  as  well  as  in  his 
own  rlgtat.  Peter  Sebastian,  who  sustained 
the  personal  Injuries  complained  of,  was  at 
the  time  of  the  accident  about  17  years  of 
age,  and  was  employed  at  a  colliery  owned 
and  operated  by  the  defendant  company.  His 
employment  was  that  of  a  driver,  his  duty 
being  to  take  empty  cars  or  wagons  from  the 
turnout  within  the  mine  to  the  face  of  the 
gangway  and  return  the  cars  when  reloaded 
to  the  turnout  He  had  been  so  employed 
some  2  or  3  months,  during  which  time,  on 
five  or  six  occasions,  he  had  been  required  to 
haul  Into  the  mine  wagons  or  cars  loaded 
with  such  timber  as  is  used  In  mines.  It 
was  on  one  such  occasion,  when  unloading 
the  timber,  that  he  received  the  injury.  The 
timber  while  on  the  wagon  is  secured  in  place 
by  a  door  or  gate  at  the  end ;  when  it  Is  to 
be  unloaded  this  door  or  gate,  attached  by 
hinges  to  the  upper  part  of  the  wagon,  la 
lifted  so  as  to  admit  of  the  timber  being 
drawn  from  the  wagon  piece  by  piece  by 
means  of  a  mule  hitched  by  diatn  thereto. 
To  keep  the  gate  in  its  elevated  position 
while  this  is  being  done,  80'  as  not  to  Inter- 
fere with  the  unloading,  an  Iron  bar  is  used 
to  protect  those  working  thereabouts  from 
injury  by  accidental  falling  of  the  gate  If 
hisecurely  fastened.  On  this  occasion  when 
plaintiff  was  Injured  no  bar  was  used,  but 
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Ill  Its  stead  a  wet  wedge  was  nsed  to  bold 
tbe  gate  in  place,  and  while  plaintiff  was  at- 
tempting to  attach  to  a  timber  for  the  pur- 
pose of  pulling  it  out,  the  gate  of  the  wagon 
feM  down  and  struck  him  in  the  back,  in- 
flicting serious  Injury. 

The  negligence  charged  was  failure  to  fur- 
nish the  employe  with  the  customary  bar  or 
other  sufficient  appliance  to  support  the  end 
gate  when  raised.  That  the  plalntlfC  was  in 
his  proper  place  and  properly  employed  when 
the  accident  happened  is  not  questioned; 
nor  Is  it  alleged  that  by  negligence  on  his 
part  he  contributed  to  the  result  The  ques- 
tion submitted  to  the  jury  was  the  alleged 
negligence  of  the  plaintiff  in  connection  with 
the  occurrence.  A  verdict  was  returned  for 
the  father  In^his  own  right  for  $875,  and  as 
father  and  next  of  kin  for  $6,425.  The  appeal 
is  from  the  Judgment  so  entered. 

[1]  The  error  first  alleged  is  the  refusal 
of  the  court  to  affirm  the  defendant's  first 
point  submitted,  namely,  that  under  all  the 
evidence  of  the  case  the  verdict  must  be  for 
the  defendant;  the  second  complains  of  er- 
ror In  the  following  portion  of  the  charge: 

"Now,  we  say  to  you  as  a  matter  of  law,  that 
if  a  door  bar  was  furnished,  and  If  they  had  a 
door  bar  in  the  gangway  at  that  time,  it  was 
the  doty  of  these  men  to  use  it,  and  if  tiiey  fail- 
ed in  that  duty  and  the  accident  or  injury  to 
this  young  man  resulted  from  that  failure,  then 
the  accident  is  the  result  of  their  negligence,  and 
there  can  be  no  recovery  in  this  action.  If  this 
defendant  company  furnished  a  door  bar  for 
these  men,  and  they  had  it  at  that  time,  and  if 
it  was  there  at  the  time  of  the  accident,  there 
can  be  no  recovery." 

These  two  assignments  do  not  call  for 
separate  discussion ;  they  Involve  the  one 
and  same  question.  In  appellant's  brief  it  is 
stated: 

"That  the  only  material  question  is  whether 
or  not  the  defendant  company  had  supplied  the 
miners  working  in  the  gangway  where  the  in- 
jury occurred  with  an  iron  bar,  known  aa  a 
door  bar,  with  which  to  keep  the  door  of  the 
mine  car  in  position  when  hoisted  for  the  pur- 
pose of  taking  the  mine  timber  therefrom." 

Limiting  the  inquiry  to  this  one  question 
of  fact,  an  examination  of  the  testimony 
makes  it  very  apparent  that  the  questl<m 
was  an  open  one.  The  plaintiff  and  several 
of  bis  witnesses  testified  explicitly  that  no 
bar  of  any  kind  had  been  provided  by  the 
defendant  for  use  on  this  particular  occasion. 
This  was  in  Itself  sufiSdent  to  carry  the  case 
to  the  Jury  whose  duty  It  was  to  pass  on  the 
credibility  of  the  witnesses  and  the  weight  to 
be  allowed  their  evidence.  No  complaint  is 
made  as  to  the  manner  of  the  submission 
to  the  Jury. 

[2,  3]  The  third  assignment  complains  of 
the  instruction  that  the  present  worth  rule 
does  not  apply  in  awarding  compensation  for 


pain,  suffering,  and  Inconvenience.  A  like 
Instruction  was  given  In  the  case  of  Ford 
against  the  same  defendant  as  here  (105  AtL 
885),  In  whldi  the  opinion  has  Just  been 
banded  down,  and  it  was  there  assigned  for 
error.  We  held  it  not  to  be  error  for  the 
reasons  there  stated.  The  fourth  assign- 
ment Is  without  merit;  it  complains  of  the 
Introduction  of  evidence  with  respect  to  the 
damp  and  wet  condition  of  the  mine  on  the 
day  of  the  accident.  This  evidence  was  In- 
troduced not  for  the  purpose  of  showing,  a 
distinct  negligence  or  in  aggravation,  but 
simply  to  show  InsufBciency  of  the  method 
which  was  adopted  for  the  want  of  a  proper 
appliance  to  bold  the  gate  in  the  absence  of 
the  bar  which  it  was  contended  is  the  usual 
and  customary  method  employed.  The  as- 
signments of  error  are  overruled  and  the 
judgment  Is  affirmed. 

It  follows  that  like  disposition  must  be 
made  of  the  appeal  in  the  case  of  the  father 
and  next  friend  of  Peter  Sebastian,  a  minor, 
to  No.  46,  January  term,  1»19,  and  it  is  ac- 
cordingly ordered  that  the  assignments  of  er- 
ror therein  are  ovwruled,  and  the  judgment 
is  affirmed. 


T.  W.  PHILLIPS  GAS  &  OIL  CO.  v.  LING- 
BNFELTER  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.> 

1.  Schools  ano  Scuool  Distbicts  ®=3S5— 
oonvktance  —  constbtjctton  —  fee  —  on. 
ANH  Gas— "Fo«  School  Pubposes  Onlt." 

Where  owner  of  tract  conveyed  one-half  acre 
thereof  to  directors  of  a  school  district  and  their 
successors  "for  school  pnrposes  only"  without 
any  other  condition,  restraint  upon  alienatioo 
or  dause  of  forfeiture,  the  district  took  an  es- 
tate in  fee  simple,  including  the  oil  and  gss, 
such  words  being  superfiuous,  in  view  of  capacity 
of  directors  under  Act  May  8,  1S54  (P.  U  617), 
to  sell  the  whole  or  any  part  of  the  im. 
and  not  expressive  of  intention  of  parties  as  to 
effect  to  be  given  conveyance. 

2.  Deeds  ®=»144(1)— Rboitai,  of  Purpose  op- 
Conveyance — CoNornoNAL  Estate. 

A  deed's  recital  of  the  consideration  and 
the  statement  of  the  purpose  for  which  land  is 
to  be  used  are  wholly  Insufficient  to  create  a 
conditional  estate. 

Appeal  from  Court  of  Common  Pleas,  Jeff- 
erson County. 

Bill  in  equity  for  injunction  by  the  T.  W. 
Phillips  Gas  &  Oil  Company  against  Hillis 
Llngenfelter  and  others.  School  Directors 
of  Oliver  Township,  Jefferson  County,  Pa., 
and  another.  From  a  decree  disinisslng  the 
bill,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  C.  J.,  and  STEW- 
ART, WALLING,  SIMPSON,  and  FOX,  JJ. 
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T.  C.  Campbell,  of  Butler,  and  O.  0.  Bens- 
Goter,  of  Brookrllle,  for  appellant. 

W.  Ll  McCracken  and  W.  T.  Darr,  both  of 
BrookvUle,  and  George  J.  Wolfe,  for  appel- 


BROWN,  0.  J.  [1]  On  September  29,  1880, 
Andrew  Smith,  the  owner  of  a  tract  of  176 
acres  of  land  in  Oliver  township,  Jefferson 
county,  MMiTeyed  by  deed  to  the  school  di- 
rectors of  the  said  township,  and  their  suc- 
<:es8or8  In  ofSce,  one-half  acre  of  the  same, 
*'for  school  purposes  only."  Following  this 
purchase  a  schoolhouse  was  erected  on  the 
lot,  which  has  been  used  as  such  ever  since. 
After  the  death  of  Smith  the  successors  to 
bis  title  to  the  17C-acre  tract  executed  an 
oil  and  gas  lease,  dated  July  27,  1815,  to  the 
T.  W.  Phillips  Gas  &  Oil  Company ;  the  de- 
scription of  the  leased  premises  Including 
the  one-half  acre  conveyed  to  the  school  dis- 
trict. The  lessee  entered  into  possession  of 
the  tract  and  drilled  two  wells  upon  it,  nei- 
ther, however,  being  upon  the  half-acre  tract. 
The  first  well,  drilled  In  1915,  was  being 
operated  at  the  tla)e  this  proceeding  was  In- 
stituted In  the  court  below ;  the  other,  drill- 
ed In  1917,  had  been  abandoned  as  unpro- 
^iuctlve.  On  January  13,  1917,  the  school 
'directors  of  Oliver  township  executed  an  oil 
and  gas  lease  of  the  one-half  acre  tract  to 
Franlc  Oalbraith,  who  assigned  it  to  George 
E.  Wearing  on  December  8  of  the  same  year. 
Wearing  began  the  drilling  of  a  well  under 
this  lease,  and  on  AprU  4,  1918,  the  T.  W. 
Phillips  Gas  &  Oil  Company  filed  a  bill  in 
the  court  below  against  him  and  the  school 
district,  praying  for  an  Injunction  enjoining 
the  drilling  of  an  oil  or  gas  well  on  the  one- 
half  acre  tract  and  for  an  accounting  for  any 
oil  or  gas  which  might  have  been  produced 
under  the  lease  to  Galbralth.  The  averment 
in  the  bill  upon  which  the  prayers  were 
based  was  that  the  gas  and  oil  under  the 
half-acre  tract  had  not  been  conveyed  by 
Smith  to  the  school  district,  but  remained  In 
him  and  passed  to  the  complainant,  as  the 
lessee  of  the  oil  and  gas  under  the  entire  176- 
acre  tract.  A  prellminflry  Injunction  was 
granted,  but,  upon  hearing  on  bill  and  an- 
swer, was  dissolved,  and  the  proceeding  dis- 
missed, on  the  ground  that  the  title  of  the 
school  district  to  the  half  acre  was  an  abso- 
lute fee.  On  this  appeal  the  question  for 
consideration  is:  Did  the  school  district  of 
Oliver  township,  by  the  deed  of  1880  from 
Andrew  Smith,  take  title  to  the  oil  and  gas 
under  the  one-half  acre  tract? 

[2]  It  is  conceded  by  learned  counsel  for 
appellant  that,  under  the  act  of  May  8,  1854 
<P.  L.  617),  regulating  the  common  school 
system  of  the  state,  at  the  time  of  the  con- 
veyance by  Smith  to  the  school  directors  of 
Oliver  township  they  had  capacity  to  pur- 
chase the  lot  In  fee  simple,  but  the  conten- 
tion Is  that,  in  view  of  the  words  In  the 


grant  "for  school  purposes  only,"  ttie  inten- 
tion of  the  grantor  In  executing  the  deed 
and  of  the  grantees  in  accepting  it  was  that 
an  absolute  fee  was  not  to  pass,  and  effect 
ought  not  to  be  given  to  that  Intention. 
Those  words  are  neither  preceded  nor  fol- 
lowed by  any  condition,  restraint  upon  alien 
atlon,  or  clause  of  forfeiture  for  any  cause, 
and,  but  for  their  appearance  in  the  deed, 
the  validity  of  the  lease  under  which  Wear- 
ing claims  would  not  be  questioned ;  for  the 
right  expressly  given  by  the  statute  to  the 
school  district  was  not 'only  to  purchase  the 
lot,  but  to  sell  the  whole  or  any  part  of  it 
and  reinvest  the  proceeds  for  school  pur- 
poses. The  words  upon  which  the  appellant 
relies  as  debasing  the  fee  are  merely  super- 
fluous, and  not  expressive  of  any  Intention 
of  the  parties  to  the  conveyance  as  to  the 
effect  to  l>e  given  to  it.  The  directors  of  the 
school  district  could  not  have  purchased  the 
lot  for  any  other  purposes  than  that  named 
in  the  deed,  and  their  acceptance  of  it  with 
the  insertion  in  It  of  the  words  "for  school 
purposes  only"  was  a  needless  admission  by 
them  that  they  were  acting  within  the  pow- 
ers conferred  upon  than  by  the  act  of  assem- 
bly. It  was  simply  that,  and  nothing  more, 
and  the  deed,  in  all  other  respects  admitted- 
ly conv^lng  an  absolute  estate,  is  not  affect- 
ed by  them.  But  one  of  our  many  cases  need 
be  cited  In  support  of  this.  In  Rlggs  v. 
New  Castle,  229  Pa.  490,  78  Atl.  1037,  140 
Am.  St  Bep.  733,  we  said: 

"In  Slegel  v.  Laner,  148  Pa.  236  [23  Aa  990, 
15  Xi.  R.  A.  547],  it  is  said:  'The  mere  expres- 
sion of  a  purpose  will  not  of  and  by  itself  debase 
a  fee.  Thus  a  grant  in  fee-simple  to  county 
commissioners  of  land  "for  the  use  of  tbe  in- 
habitants of  Delaware  county  to  accommodate 
tbe  public  service  of  tbe  county"  was  held  not 
to  create  a  base-fee;  *  *  *  as  aUo  a  grant 
to  county  commissioners  and  their  successors  in 
office  of  a  tract  of  land  with  a  brick  courthouse 
thereon  erected  "in  trust  for  tbe  use  of  said 
county,  in  fee-simple";  the  statute  under  which 
the  purchase  was  made  authorizing  the  acquisi- 
tion of  the  property  for  the  purpose  of  a  court- 
house, jail,  and  office  for  the  safe-keeping  of  the 
records.  *  •  •  Similarly  a  devise  of  land  to  a 
religions  t>ody  in  fee  "there  to  buUd  a  meeting 
house  upon"  was  held  to  pass  an  unqualified 
estate;  •  •  •  as  also  a  grant  to  a  congrega- 
tion "for  the  benefit,  use,  and  behoof  of  tbe  poor 
of  •  *  •  the  congregation  •  •  •  forever, 
and  for  a  place  to  erect  a  house  of  religious  wor- 
ship, for  the  use  and  service  of  said  congrega- 
tion, and  if  occasion  shall  require  a  place  to 
bury  tbeir  dead." '  •  •  »  Most  of  the  c-nsca 
on  the  subject  under  discussion  are  reviewed  in 
the  opinion  of  Judge  Endlicfi  from  which  we 
have  just  quoted,  and  which  is  reported  and  ex- 
pressly approved  by  this  court  in  the  case  last 
cited.  It  is  there  pointed  out  that  this  court 
has  ruled  more  than  once  that  a  declaration  in 
a  grant  to  a  corporation  that  land  is  conveyed 
for  certain  purposes  does  not  necessarily  import 
a  limitation  of  the  fee.  To  again  quote  from 
that  opinion:   'Such  a  declaration  can  amoi>at 
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to  no  Jiore  tlnn  an  explicit  anertion  of  the  in- 
tended legality  of  the  grant.  As  wai  said,  in 
the  case  of  Griffitts  v.  Cope,  17  Pa.  96:  "The 
use  to  which  the  granting  dause  declares  that 
this  land  is  to  be  applied  is  of  the  character 
which  the  law  reqnires.  •  •  •  The  presump- 
tion would  therefore  appear  fair  and  obvious 
that  by  that  declaration  the  devisor  merely 
meant  to  make,  the  grant  lawful  npon  its  face." 
And  in  Brendle  v.  German  Reformed  Congrega- 
tion, 83  Pa.  415:  "What  then  is  the  efficacy 
of  the  declaration  that  the  congregation  holds 
the  land  for  the  use  of  its  poor,  for  a  church, 
and  for  a  burial  ground?  Nothing,  except  to 
show  that  they  hold  it  for  a  purpose  tor  which 
the  law  allows  congregations  to  hold  land.  Not 
to  limit  their  own  title,  hot  to  recognize  the  uses 
aUowed  by  law.'"  •  •  •  In  Rrst  Metho- 
dist Church  V.  Old  Columbia  Public  Ground  Co., 
103  Pa.  608,  we  stated:  'The  authorities  show 
that  the  recital  of  the  consideration  and  the 
statement  of  the  purpose  for  which  the  land  is 
to  be  used  are  wholly  insufficient  to  create  a 
conditional  estate.*  The  subject  is  also  discuss- 
ed in  Wilkes-Barre  y.  Wyoming  Society,  supra, 
and  in  Sellers  M.  E.  Church's  Petition,  139  Pa. 
61  [21  AU.  145,  U  L.  B.  A.  282]." 

Decree  afSrmed  at  tbe  cost  of  the  appel- 
lant. 


In  re  CONNELLY'S  ESTATE. 

Appeal   of  ANDERSON. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

Descent  and  Distimboiion  *=>79— Occupa- 
tion BT  Widow  and  Heibs— Accodntino 
FOB  Rental  Value. 
Under    intestate   laws   of    Pennsylvania    a 
widow  is  not  a  tenant  in  common  with  the  heirs 
of  land  of  which  her  husband  died  seized,  and 
her  occupation  creates  no  obligation  to  account 
to  heirs  for  its  rental  value,  especially  where 
the   minor   heirs    lived   with    her   on    premises 
and  were  educated  and  maintained  by  her  out 
of  business  there  conducted  at  a  cost  equal  to 
their  share  of  fair  rental  value. 

Appeal  from  Orphans'  Court,  Beaver 
County. 

Appeal  by  Patrick  J.  Anderson  from  an 
order  dismissing  exceptions  to  auditor's  re- 
port In  the  estate  of  Mary  J,  Connelly,  de- 
ceased.   Affirmed. 

Exceptions  to  report  of  John  A.  Elliott, 
Esq.,  auditor. 

The  auditor  found  that  John  J.  Connelly 
died  on  July  3,  1913,  intestate,  leaving  to 
survive  blm  his  Xvidow,  Mary  J.  Connelly  and 
two  sons  by  a  former  wife,  aged,  respecttyely, 
11  and  13  years.  He  owned  a  hotel  in  which 
tbe  widow  and  tbe  two  sons  lived  until  the 
widow's  death  on  October  8,  1916.  During 
this  time  the  widow  conducted  the  hotel,  and 
supported,  maintained,  and  fed  the  two  sons. 


Tbe  guardian  of  the  sous  dalmed  f-  >> 
for  the  widow's  use  of  the  boteL  T¥e  ...- 
tor  disallowed  the  claim.  On  cx*»s<tc- 
Baldwin,  P.  J.,  filed  tbe  following  oft^^ 

We  have  carefully  examined  the  a^<4 
findings  and  conclusions  in  this  ease  ase  i? 
of  the  opinion  that  the  auditor  was  licb:  z  > 
fusing  the  claim  presented  by  Patrick  1.  Ai- 
derson,  guardian  of  Thomas  P.  and  Jokn  F.  Co- 
nelly. 

As  pointed  out  by  the  auditor,  the  waita  i 
authority  is  that  under  the  inteatete  hwi  -i 
Pennsylvania  the  vndow  is  not  a  tern:  2 
common  with  the  heirs.  Hierefore  her  oec- 
pancy  of  the  premises  in  question  ereaui  : 
obligation  to  account  to  tbe  heirs  ot  ^t  Izs- 
band  for  the  rental  value  thereof.  Besides^  d- 
heirs  occupied  the  premises  jointly  witii  be;. 
They  were  fed,  clothed  and  edncnted  oat  el  tV 
profits  of  the  business  which  the  decedent  on- 
ducted  in  the  premises.  The  master's  fiadiia 
show  that  the  decedent  expended  in  their  miii- 
tenance  and  education  a  sum  equal  to  or  ii  ex- 
cess of  their  share  of  a  fair  compensatioa  ta 
the  use  of  the  premises  or  the  fair  rental  vibe 
thereof. 

We  are  unable  to  see  how  the  daim  eia  be 
sustained,  either  in  whole  or  in  part,  and  the  ex- 
ceptions will  accordingly  be  dismissed. 

Argued  before  STEWART,  M08CHZIS- 
KER,  FRAZER,  SIMPSON,  and  FOX,  JJ. 

Lawrence  M.  Sebrlng  and  George  Wilsoa. 
botb  of  Beaver,  for  appellant 

E.  C.  Hlgbee,  of  Dnioutown.  a  B.  Gold- 
smith, of  Connellsville,  Arthur  McKean,  of 
Beaver  Falls,  and  W.  D.  Craig;  of  Woodlawn. 
for  appellees. 

PER  CURIAM.  Tbe  decree  is  affirmed  on 
the  opini<Hi  of  tbe  learned  president  Judge. 


COMMONWEALTH  v.  BURD. 

(Supreme  Court  of  Pennsylvania.    Jan.  4, 1919.) 

HoiticiDB  4=9316  —  New  Tbial  —  E^bsoneocs 
Chabob— Seu-Defenbe. 
After  a  conviction  of  murder,  a  new  trial 
will  not  be  granted  on  ground  that  instnictions 
on  self-defense  were  erroneous,  when  given  on 
request  of  a  juryman  for  further  instructioiis 
as  to  the  two  degrees  of  murder,  and  where  tliey 
correctly  redefined  those  degrees,  witiiout  de- 
parting from  correct  instruction  <»  self-defenie 
given  in  its  charge. 

Appeal  from  Court  of  Oyer  and  Tenntoer, 

Allegheny  County. 

Sam  Burd  was  convicted  of  murder  In  the 
first  degree,  and  appeals  from  tbe  Judgment 
Affirmed,  with  direction  that  the  record  be 
remitted  for  the  purpose  of  execution. 


£=3For  otber  cases  see  same  topio  and  KEY-KUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Error  assigned  was  In  the  following  form : 

(1)  The  court  erred  on  the  law  of  self-de- 
fense, in  the  farther  instrnctions  siven  to  the 
jury  as  to  murder  of  the  second  degree,  as  fol- 
lows: 

"All  murder  not  of  the  first  degree  Is  neces- 
sarily of  the  second  degree,  and  includes  all 
unlawful  killing  under  circumstances  of  de- 
pravity of  heart  and  a  disposition  of  mind  re- 
gardless of  social  daty,  but  where  no  intention 
to  kill  exists  or  can  be  reasonably  and  fairly 
inferred.  Therefore,  in  all  cases  of  murder,  if 
no  intention  to  kill  can  be  inferred  or  collected 
from  the  drcomstances,  the  verdict  must  be 
murder  in  the  second  degree. 

"Now,  have  I  made  myself  dear?  In  other 
words,  in  order  to  understand  the  different  de- 
grees, we  had  to  define  murder  generally. 

"A  Juryman:  Second  degree  doesn't  mention 
malice.  * 

"By  the  Court :  I  will  read  this  dause  again." 
<Claa8e  read  again.) 

"Mr.  Kandolph:  I  think  perhaps  my  second 
point  might  be  brought  to  the  attention  of  the 
jury  in  connection  with  their  request 

"By  the  Court:  Tou  mean  if  the  crime  rises 
no  higher? 

"Mr.  Randolph:  No»  that  even  if  there  was 
an  intention  to  kill. 

"By  the  Court :  The  jury  has  only  asked  for 
a  definition  of  murder  in  the  second  degree.  In 
answer  to  Juror  No.  1, 1  would  say  that  malice 
exists  in  both  murder  in  the  first  degree  and 
murder  in  the  second  degree.  The  distinguishing 
feature,  as  I  have  explained,  is,  if  no  intention 
to  kill  exists,  then  you  might  find  him  guilty  of 
murder  in  the  second  degree.  But  where  there 
is  an  intention  to  kUl,  and  all  the  other  req- 
uisites, it  is  murder  in  the  first  degree." 


Argued  before  BROWN,  C.  T.,  and  STEW- 
ABT,  M0SCHZI8EEB,  FRAZER,  WALL- 
ING, SIMPSON,  and  FOX,  JJ. 

William  M.  Randolph,  of  Pittsburgh,  for 
appellant 

H.  H.  Rowand,  Dlst  Atty.,  and  Harry  A. 
Bstep,  Asst.  Dlst  Atty.,  both  of  Pittsburgh, 
for  the  Commonwealth. 

PER  CURIAM.  The  appellant  set  up  the 
plea  of  self-defense  on  his  trial  In  the  court 
below,  and  no  complaint  Is  made  of  the  In- 
struction as  to  it  given  to  the  Jury  before 
they  retired  to  deliberate  upon  their  ver- 
dict Having  so  retired,  they  returned  and 
asked  for  further  instruction  as  to  the  two 
degrees  of  murder.  The  Instruction  so  given 
them  Is  set  out  in  the  first  assignment,  and 
the  single  complaint  of  the  prisoner  is  that  It 
discloses  error  as  to  the  law  of  self-defense 
which  had  been  correctly  explained  In  the 
general  charge.  If  this  be  so,  a  new  trial 
would  have  to  be  awarded.  Com.  v.  Deitrlck, 
221  Pa.  7,  70  Atl.  275;  Com.  v.  Greene,  227 
Pa.  86,  76  Atl.  1024,  136  Am.  St  Rep.  867; 
Com.  V.  Wooley,  259  Pa.  249,  102  Atl.  W7. 
But  this  Is  not  so,  for  in  the  instruction  ask- 
ed for  the  learned  trial  Judge  confined  him- 
self to  the  Jury's  request  and  correctly  re- 
defined the  two  degrees  of  murder  without 
In  any  way  departing  from  the  correct  in- 
struction as  to  the  law  of  self-defense.  This 
is  so  patent  that  nothing  more  need  be  said 
in  dismissing  the  assignments  of  error. 

The  Judgment  Is  affirmed,  with  direction 
that  the  record  be  remitted  for  the  purpose 
of  execution. 
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MEMORANDUM  pECISIONS. 


GOULD  T.  CAUJ.  (Supreme  Judicial  Court 
of  Maine.  Jan.  26,  1919.)  Appeal  from  Su- 
preme Judicial  Court,  Knox  County,  in  Equity. 
Suit  by  Edward  K.  Gould,  executor  of  the  last 
will  and  testament  of  Helen  S.  Vining,  deceas- 
ed, against  Fred  H.  Call.  From  a  decree  dis- 
missing the  bill,  plaintiff  appeals.  Appeal  dis- 
missed, and  bill  dismissed.  Argued  before 
CORNISH,  C.  J.,  and  SPEAR,  HANSON, 
WILSON,  and  DBASY,  JJ.  Edward  K. 
Gould,  of  Rockland,  for  appellant  Benedict  F. 
Maher,  of  Augusta,  for  appellee. 

PER  CURIAM.  This  bill  in  equity  was 
brought  to  cancel  a  trust  agreement  dated  July 
21,  1905,  entered  into  between  Helen  S.  Vin- 
ing,  the  plaintiff's  testatrix,  and  the  defendant, 
whereby  certain  bank  deposits  amounting  to 
$6,000  were  placed  in  his  hands  under  the  condi- 
tions specified  in  th«  agreement.  The  grounds 
upon  which  the  plaintiff  seeks  to  annul  the  in- 
strument are  alleged  fraud  and  undue  influence 
upon  the  part  of  the  defendant  Miss  Vining 
died  January  26,  1816,  more  than  10  years  aft- 
er the  agreement  was  made  and  no  effort  was 
ever  made  upon  her  part  to  set  It  aside.  The 
sitting  justice  dismissed  the  bill,  with  costs,  and 
the  case  is  before  the  law  court  on  plaintiff's  ap- 
peal. Held :  (1)  That  the  plaintiff  utterly  fail- 
ed to  substantiate  his  charges  of  fraud  and  un- 
due influence  on  the  part  of  the  defendant  (2) 
The  circumstances  attending  the  preparation 
and  execution  of  the  instrument,  the  relations 
of  the  parties  both  before  and  after  that  time, 
their  conduct,  and  the  more  than  ordinary  in- 
telligence on  the  part  of  Miss  Vining,  all  com- 
bine to  justify  the  decision  of  the  sitting  justice. 
The  evidence  would  warrant  no  other  conclu- 
sion. Appeal  dismissed.  Bill  dismissed,  with 
costs. 


REED  y.  REED.  (Supreme  Judicial  Court  of 
Maine.  Dec.  20,  1918.)  Exceptions  from  Su- 
preme Judicial  Court  Lincoln  County,  at  Law. 
Action  for  forcible  entry  and  detainer  by  Mel- 
ville H.  Reed  against  J.  Burton  Reed.  A  ver^ 
diet  was  directed  for  plaintiff,  and  defendant 
excepts.  Exceptions  overruled.  Argued  before 
SPEAR,  HANSON,  PHILBROOK,  WILSON, 
and  DEAST,  JJ.  McGUlicuddy  &  Moray,  of 
Lewiston,  and  C.  M.  P.  Larrabee,  of  Wiscasset, 
for  plaintiff.  A.  S.  littlefield,  of  Rockland,  for 
defendant 

PER  CURIAM.  Action  for  forcible  entry 
and  detainer.  This  is  the  fourth  time  the  case 
has  been  before  us.  The  controversy  revolves 
about  the  question  whether  or  not  there 
was  delivery  of  a  certain  deed  from  the  father 
of  these  parties  to  the  plaintiff's  wife.  At  the 
first  nisi  prius  trial  the  presiding  justice  direct- 
ed a  verdict  for  the  plaintiff,  to  which  order  the 
defendant  excepted.  Those  exceptions  were  pre- 
sented to  us,  accompanied  by  motion  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence. The  exceptions  were  overruled,  but  up- 
on the  motion  based  upon  newly  discovered  evi- 


dence a  second  trial  was  granted.  In  effect  thi» 
court  said  at  -that  time,  under  the  evidence  at 
the  first  trial,  that  there  was  delivery  of  the 
deed.  Reed  v.  Reed,  113  Me.  S22,  95  Atl.  21L 
At  the  second  trial,  with  the  old  and  the  newly 
discovered  evidence  presented  to  the  jury,  a  ver- 
dict was  returned  for  the  plaintiff.  Tbus  a  jury 
verdict  also  proclaimed  that  the  deed  was  de- 
livered. The  defendant  raised  a  question  upon 
his  right  to  open  and  close.  His  claim  was 
denied  at  nisi  prius,  and  exceptions  were  allow- 
ed. The  exceptions  were  sustained,  and  the  par- 
ties sent  back  for  a  third  trial.  Reed  v.  Reed, 
115  Me.  441,  99  Atl.  181.  At  the  third  trial 
before  a  jury  the  defendant  prevailed,  and  the 
pl'aintiff  presented  a  motion  to  have  that  ver- 
dict set  aside.  After  a  very  careful  examina- 
tion of  the  evidence  this  court  held  that  the- 
finding  of  the  jury  was  manifestly  wrong  and 
set  aside  the  verdict  thus  holding  a  second  time 
that  there  was  delivery  of  the  deed.  Reed  v. 
Reed,  117  Me.  281,  104  AU.  227.  Thus  the 
parties  were  sent  back  for  a  fourth  trial.  At 
that  trial,  by  agreement  of  counsel,  the  evidence 
taken  at  the  third  trial  was  used  as  the  evidence 
in  the  fourth.  In  other  words,  the  evidence 
which  the  full  court  had  said  was  insufficient 
to  support  a  verdict  for  the  defendant  was  re- 
lied upon  in  the  fourth  triaL  Thereupon,  at 
the  conclusion  of  evidence,  the  presiding  justice 
directed  a  verdict  for  the  plaintiff.  To  this 
order  an  exception  was  taken  and  allowed.  Aft- 
er careful  consideration  of  the  evidence  and  the 
arguments  of  counsel,  we  direct  the  mandate: 
Exceptions  overruled. 


state!  t.  chare  et  aL  (Supreme  Judi- 
cial Court  of  Maine.  Jan.  2, 1919.)  Exceptions 
from  Supreme  Judicial  Court  Cumberland 
County,  at  Law.  Martin  O'Hare  and  another 
were  prosecuted  for  unlawfully  possessing  in- 
toxicating liquors.  The  presiding  justice  re- 
fused to  direct  a  verdict  in  their  favor  at  the 
close  of  the  evidence,  and  defendants  bring  ex- 
ceptions. Exceptions  overruled,  and  judgment 
for  the  State  against  both  respondents.  Argued 
before  CORNISH,  C.  J.,  and  SPEAR,  HAN- 
SON, PHILBROOK,  WILSON,  and  DEASY, 
JJ.  Carroll  L.  Beedy  and  Clement  F.  Robin- 
son, both  of  Portland,  for  the  State.  Henry 
Cleaves  'Sullivan,  of  Portland,  for  respondents. 

PER  CURIAM.  This  is  a  complaint  for  the 
unlawful  possession  of  intoxicating  liquors. 
The  case  is  before  this  court  on  respondents' 
exceptions  to  the  refusal  of  the  presiding  jus- 
tice to  direct  a  verdict  in  their  favor  at  the 
close  of  the  evidence.  Hie  exceptions  are  with- 
oat  merit  The  verdict  of  guilty  found  by  the 
jury  was  fully  sustained  by  the  testimony  and 
by  the  circumstances  of  the  case,  and  the  pre- 
siding justice  would  not  have  been  warranted 
in  ordering  an  acquittal.  Exceptions  over- 
ruled. Judgment  for  the  state  against  both  re- 
cqiKtndenta. 
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SPRIXGER  et  aL  v.  McGBEA  et  al.  (Court 
of  Appeals  of  Maryland.  Nor.  21,  1918.)  Ap- 
peal from  Superior  Court  of  Baltimore  dtj; 
Heuider,  Judge.  Action  by  Bngene  D.  Spring- 
er  and  others,  trading  as  E>.  D.  Springer  &  Co., 
to. the  use  of  Littleton  F.  Johnson,  Jr.,  and  oth- 
ers, against  Wm.  J.  McCrea  and  another,  co- 
partners trading  as  James  McCrea  &  Son.  Judg- 
ment for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. Argued  before  BOTD,  C.  J.,  and 
BUBKB,  THOMAS,  PATTISON,  URNER, 
8T0CKBRIDGE,  and  CONSTABLE,  JJ. 
John  H.  Richardson  and  George  Washington 
WOliams,  both  of  Baltimore,  for  appellants. 
Harry  W.  Nice  and  George  M.  Brady,  both  of 
Baltimore,  for  appellees. 

CONSTABLE,  J.,  wrote  the  opinion,  afBrm- 
ing  the  judgment  In  the  court  below,  in  accord- 
ance with  the  per  curiam  filed  May  1,  1917, 
with  costs  to  the  appellees. 


SYMINGTON  v.  HAM.  (Court  of  Appeals 
of  Maryland.  April  3,  1918.)  Appeal  from 
Baltimore  City  Oonrt;  Heuisler,  Judg&  Ac- 
tion by  Ada  6.  Ham  against  Arabella  Hamble- 
ton  Symington.  Judgment  for  plaintiO  for 
(500,  and  defendant  appeals.  ReTcrsed,  with- 
out new  trial.  Argued  before  BOYD,  C.  J.,  and 
BRISCOE,  THOMAS,  URNER,  STOCK- 
BRIDGE,  and  CONSTABLE,  JJ.  Henry  H. 
Dinneen,  of  Baltimore  (W.  6tnart  Symington, 
Jr.,  of  Baltimore,  on  the  brief),  for  appellant. 
J.  Cookman  Boyd,  of  Baltimore  (Wm.  Pnmell 
Ball  and  Elmer  H.  Miller,  both  of  Baltimore, 
on  the  brief),  for  appellee. 

CONSTABLE,  J.,  delivered  the  opinion  of 
the  court,  reversing  the  Judgment  below,  with- 
out a  new  trial,  with  coata 


WEST  CONST.  CO.  t.  MARYLAND  OAS- 
TJAI/TY  CO.  (Court  of  Appeals  of  Maryland. 
April  5,  1918.)  Appeal  from  Superior  Court  of 
Baltimore  City ;  Dobler,  Judge.  Acticm  by  the 
West  Construction  Company  against  the  Mary- 
land Casualty  Company.  Verdict  and  judgment 
for  plaintiff  for  $1,307.26,  from  which  judgment, 
plaintiff  appeals.  Affirmed.  Argued  before 
BOYD,  C  J.,  and  BRISCOE,  THOMAS,  TJRN- 
ER,  and  CONSTABLE,  JJ.  J.  Kemp  Bartlett, 
of  Baltimore  (Guion  Miller,  of  Baltimore,  on  the 
brief),  for  appellant  Charles  T.  Reifsnider  and 
Walter  L.  Clark,  both  of  Baltimore,  for  appel- 
lee. 

URNER,  J.,  delivered  the  opinion  of  the 
court,  affirming  the  judgment  below,  with  costs. 


CREW  v.  TRAINOR  et  aL  (Ourt  of  Er- 
rors and  Appeals  of  New  Jersey.  Oct.  11, 
lOlS.)  Appeal  from  Supreme  Court  Proceed- 
ings by  the  Workmen's  Compensation  Aid  Bu- 
reau and  others,  in  behalf  of  Thomas  Trainor, 
employ^,  for  an  award  of  compensation,  oppos- 
ed by  Alfred  Crew,  employer.  From  a  judg- 
ment of  the  Supreme  Court  (102  Atl.  905),  af- 
firming an  order  awarding  compensation,  the 
employer     appeals.       Affirmed.       Kellogg     ft 


Chance,  of  Jersey  City,  for  apitellant    Charles 
C.  Scott,  of  Pateraon,  for  respondent 

PER  CURIAM.  The  judgment  under  review 
herein  snould  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Bergen  in  the  Supreme  Court 


DIXON  Y.  ANDREWS.  ((3onrt  of  Errors 
and  Appeals  of  New  Jereej-  Oct  11,  191&.> 
Apt>eai  from  Supreme  Court.  Action  by  Mair- 
garet  H.  Dixon  against  Clayton  L.  Andrews. 
From  a  judgment  for  plaintiff  (103  Atl.  410), 
defendant  appeals.  Affirmed.  Kaighn  &  Wol- 
verton,  of  (3amden,  for  appellant  Samuel  K. 
Bobbins,  of  Camden,  for  respondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Garrison  is  Qxe  Supreme  Court    103  AtL  410. 


FLUSSEB  T.  HIRSOHBBRG.  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Oct.  11, 
1918.)  Appeal  from  Supreme  Court  Action 
by  Benjamin  Flnsser  against  Joseph  Hirschberg. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed.  Samuel  Boessler,  of  Newark,  for  ap- 
pellant. Philip  J.  Sdiotland,  of  Newark,  for 
respondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court.    102  AtL  353. 


GARRISON  et  al.  v.  MAYOR  AND  AL- 
DERMEN OF  JERSEY  CITY  et  al.  (Court 
of  Errors  and  Appeals  of  New  Jersey.  Dec 
23,  1918.)  Appeal  from  Supreme  Court  Cer- 
tiorari by  Samnd  W.  Garrison  and  others 
against  the  Mayor  and  Aldermen  of  Jersey  City 
and  others,  to  review  the  action  of  defendants 
in  making  up  a  budget  From  a  judgment  of 
the  Supreme  Court  (105  Atl.  460),  holding  the 
budget  illegal,  defendants  appeal.  Affirmed. 
John  Milton,  of  Jersey  City,  and  John  J.  Fal- 
lon, of  Hoboken,  for  appellants.  Harry^  Lane, 
of  Jersey  City,  for  respondents. 

PER  CURIAM.  The  judgment  under  review 
herein  (106  AtL  460)  is  affirmed  by  an  equally 
divided  court 


HILL  V.  BUGBEE  et  al.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Oct.  11,  1918.) 
Appeal  from  Supreme  Court  Certiorari  by 
Louis  W.  HiU,  administrator  of  the  estate  of 
James  J.  HiU,  against  Newton  A.  K.  Bugbee, 
Comptroller,  and  others.  From  the  judgment 
rendered  (103  AtL  861),  prosecutor  appeals. 
Affirmed.  Coult  &  Smith,  of  Newark,  for  appel- 
lant John  W.  Wescott,  Atty.  Gen.,  for  re- 
spondents. 

PER  CURIAM.  The  Judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Bergen  in  the  Supreme  Oonrt    103  AtL  861. 
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JACOBBEN  T.  PBTERSON.  (Oourt  of  Er- 
rors and  Appeals  of  New  Jetsey.  Dec.  24, 
1918.)  Appeal  from  Supreme  Court.  Action 
hy  8.  Martin  Jacobaen  against  Peter  A.  Peter- 
son. From  a  judgment  of  the  Supreme  Court 
(103  Atl.  983),  reversing  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed.  Peter  A. 
Peterson,  of  Perth  Amboy,  for  appellant  Leo 
Goldberger,  of  Perth  Amboy,  for  respondent 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Trenchard  in  the  Supreme  Court 


KING  V.  SPUTDORF  ELECTRICAL  00. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Oct.  11,  1918.)  Appeal  from  Supreme  Court. 
Suit  by  Anna  BUng,  on  behalf  of  herself  and 
Margarete  King,  against  the  SpUtdorf  Electrical 
Company.  Decree  for  defendant,  and  petitioner 
appeals.  Affirmed.  William  P.  Murphy,  of 
Newark,  for  appellant  Kalisch  &  Kalisch,  of 
Newark,  for  respondent. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Bergen  in  the  Supreme  Court  90  N.  J.  Law, 
421,  lOS  Aa  674. 


LAURA  V.  PUNCERBLLI  et  aL  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Oct.  11, 
1918.)  Appeal  from  Supreme  Court.  Proceed- 
ing by  Anthony  Laura  against  Louis  Puncerelli 
and  the  District  Court  of  the  First  Judicial 
District  of  Hudson  County.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed.  De 
Qraw  &  Murray,,  of  Newark,  for  appellant. 
Francis  H.  McCauley,  of  Town  of  Union,  and 
John  N.  Platoff,  of  Union  Hill,  for  respondents. 

PER  CURLIM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court     102  AtL  433. 

WHITE,  J.,  dissents. 


ROSS  V.  ROSS.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Oct  11,  1918.)  Appeal 
from  C!ourt  of  (Jhancery.  Petition  by  William 
R.  Ross  against  Eleanor  J.  Ross.  From  a  de- 
cree for  petitioner  (104  Atl.  199),  defendant  ap- 
peals. Affirmed.  J.  Emil  Walscheid,  of  Town 
of  Union,  for  appellant.  Queen  &  Stout,  of  Je^ 
sey  City,  for  respondent 

PER  CJURIAM.  We  concur  In  the  view  of 
the  Vice  Chancellor  (1(W  Ati.  199)  that  the 
proofs  submitted  fully  justify  the  conclusion 
that  the  respondent  was  entitled  to  the  relief 
sought  by  him  in  this  case.  The  decree  of  di- 
vorce which  the  appellant  seeks  to  review  will 
be  affirmed. 


SCHWARTZENBACH  v.  ANTOINB. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1918.)     Appeal  from  Supreme  Court. 


Action  by  Werner  Sdiwaftzcnbach,  adminis- 
trator, etc.,  against  Ernest  Antoine.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 
Benjamin  Weinberg,  of  Newark,  for  appellant 
Peter  J.  McOinnis,  of  Peterson,  for  respondent 

PER  CURIAM.  The  question  of  the  negli- 
gence of  the  appellant's  driver  and  the  ques- 
tion of  the  contributory-  negligence  of  the  re- 
spondent's decedent  were,  each  of  them,  for  the 
determination  of  the  jury  under  the  evidence 
submitted.  The  motions  to  nonsuit  and  to  di- 
rect a  verdict  for  the  defendant  were  therefore 
properly  refused.'  The  judgment  under  review 
will  be  affirmed. 


SLACK  v.  SLACK.  (Ckiurt  of  Errors  and  Ap- 
peals of  New  Jersey.  Nov.  18,  1918.)  Appeal 
from  Court  of  Chancery.  Suit  for  divorce  by 
Leroi  C.  Slack  against  Grace  E.  Slack.  From  a 
decree  of  divorce,  defendant  appeals.  Affirmed. 
Martin  P.  Devlin,  of  Trenton,  for  appellant 
Scott  Scammell  and  Charles  De  F.  Besore,  both 
of  Trenton,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  « 
decree  of  divorce  granted  to  Leroi  Slack,  the  pe- 
titioner below ;  the  ground  of  the  decree  bein,; 
the  adultery  of  the  wife,  committed  by  her 
with  one  Andrew  Mitchell.  The  case  is  one  en- 
tirely of  fact,  and  no  good  purpose  will  be  serr- 
ed  by  a  recital  of  the  evidence.  It  is  enough  to 
say  that  we  have  examined  it  carefully,  and 
reach  the  same  conclusion  as  that  expressed  by 
the  Vice  Chancellor,  to  wit  that  the  charge  laid 
tv  the  petitioner  against  Mrs.  Sladt  is  amply 
supported  by  the  testimony  of  the  witnesan 
examined  in  the  cause.  The  decree  appealed 
from  will  be  affirmed. 


SMITH  V.  BALCH.  (No.  34.)  (Court  of 
Errors  and  Appeals  o£  New  Jersey.  Nov.  18. 
1918.)  Appeal  from  Court  of  Chancery.  Suit 
by  £^ederick  Smith  against  Edward  C.  Balch. 
Decree  for  complainant  and  defendant  appeals. 
Affirmed.  Day,  Day,  Smith  &  Slingerland,  of 
Newark,  for  appellant.  Frank  Bergen,  of 
Newark,   for   respondent 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
of  this  court  in  a  case  between  the  same  par- 
ties, at  June  term,  1918,  No.  31,  106  AtL  17. 


STATE  V.  RUBIN.  ((Jourt  of  Errors  and 
Appeals  of  New  Jersey.  Jan.  7,  1919.)  Error 
to  Supreme  Court  Jacob  Rubin  was  convicted 
of  receiving  stolen  goods.  C!onviction  was  sus- 
tained by  the  Supreme  Ctourt  (103  AU.  390),  mi 
defendant  brings  error.  Affirmed.  Benjamin 
M.  Weinberg,  of  Newark,  for  plaintiff  in  error. 
J.  Henry  Harrison,  of  Newark,  for  defendant  in 
error. 

PER  CURIAM.  The  judgment  under  review 
herein  should  be  affirmed,  for  the  reasons  ex- 
pressed in  the  opinion  delivered  by  Chief  Jus- 
tice GummMe  ia  the  Supreme  Court,  103  AtL 
390. 
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SUMMIT  SILK  CO.  T.  riDELITX  TRUST 
CO.  OF  BALTIMORE.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Oct.  11,  1918.)  Ap- 
peal from  Court  of  Chancerj.  Suit  by  the  Sum- 
mit Silk  Company  against  the  IHdelity  Trust 
Company  of  Baltimore,  guardian  of  Emily  E. 
De  Forest,  a  lunatic,  and  Emily  E.  De  Forest. 
From  a  decree  for  defendants  (88  N.  J.  Eg. 
113,  101  Atl.  S73),  plaintiff  appeals.  Affirmed. 
McDermorr  &  Enrigbt,  of  Jersey  City,  for  ap- 
pellant. Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  respondent. 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  (88  N.  J.  Eq. 
113. 101  AtL  673)  by  Vic«  ChanceUor  Lewis. 


UNITED  NEW  JERSEY  R.  &  CANAL  CO. 
et  al.  V.  BOARD  OF  CHOSEN  FREEHOLD- 
ERS OF  HUDSON  COUNTY.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Oct  11, 
1918.)  Appeal  from  Court  of  Chancery.  Suit 
by  the  United  New  Jersey  Railroad  &  Canal 
Company  and  others  against  the  Board  of 
Chosen  Freeholders  of  the  County  of  Hudson. 
Order  for  complainants  directed  to  be  submit- 
ted (104  Atl.  98),  and  the  Board  appeals.  Af- 
firmed. John  J.  fVdlon,  of  Hoboken,  for  appel- 
lant '  Vredenburgh,  Wall  &  Carey,  of  Jersey 
City,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
will  be  affirmed,  for  the  reasons  stated  in  the 
opinion  filed  in  the  court  below  by  Vice  Chan- 
ceUor Griffin.    104  AO.  98. 
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ABANDONMENT. 

See  Divorce,  f=337;  Bminent  Domain,  4=>246; 
Garnishment,  ®=>44;  Husband  and  Wife,  «=» 
49^,  300;  Landlord  and  Tenant,  «=>110: 
Railroads,  $=969. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT. 

See  Appeal  and  Error,  «=»871,  924;  Bank- 
ruptcy, 4=3295;  Banks  and  Banking.  <S=»1'87; 
Breach  of  Marriage  Promise,  <g=»10;  Corpo- 
rations, €=32(53;  Descent  and  Distribution, 
«=»79;  Equity.  .<S=»345;  Kxecutors  and  Ad- 
ministrators, <S=»473,  474.  500,  504,  511,  544  ; 
Husband  and  Wife,  <S=»135,  144.  220;  Offi- 
cers. <S=112 ;  Partnership,  €=327,  332,  S36, 
346 ;  Trusts,  €=325 ;  A'endor  and  Purchaser, 
«=3l25;    Wills,  €=>823;    Witnesses,   «=»5o. 

II.  PBOCEEOIITOS  Ain>  RZXIEF. 

€=  1 9  (Pa.)  The  purpose  of  a  preliminary  pro- 
ceeding on  a  bill  for  an  accounting  is  to  de- 
termine for  what,  if  anything,  defendant  shall 
account.— Robinson  v.  Pulton,  106  A.  276. 

ACCOUNT,  ACTION  ON. 

See  Evidence,  $s>354;   Subrogation,   €=32. 

ACTION. 

See  Dismissal  and  Nonsuit. 

n.  NATUIIE  Ain>  FORM. 

^»24  (N.J.)  The  doctrine  of  equitable  estop- 
pel is  not  exclusively  of  equitable  cognizance, 
for,  although  the  creature  of  equity  and  de- 
pending upon  equitable  principles,  it  is  enforced 
alike  by  courts  of  law  and  equity.— La  Rosa  v. 
Nichols,  105  A.  201. 

€=>30  (Del.  Super.)  In  actions  where  the  injury 
is  occasioned  by  the  forcible  act  of  the  defend- 
ant, if  the  injury  is  direct  and  immediatp  the 
action  is  trespass,  while  if  consequential  or 
mi'iliate  the  action  is  case— Reed  v.  Guessford, 
105  A.  428. 

ra.  JonrosR,  sputtino.  oonsou- 

OATION,  Ain>   SEVERANCE. 

<P»55  (Pa.)  "Consolidation"  is  used  in  three 
senses:  Where  all  except  one  of  several  ac- 
tions are  stayed  until  one  is  tried,  in  which 
case  the  judgment  in  the  one  is  conclusive  as 
to  others;  where  several  actions  are  combined 
and  become  a  single  action,  in  which  a  single 
judgment  is  rendered;  and  where  several  ac- 
tions are  ordered  tried  together,  each  remain- 
ing separate  and  requiring  separate  judgment 
—  Azinger  v.  Pennsylvania  R.  Co.,  lOo  A.  87. 


^»57(1)  (Pa.)  Where  a  technical  consolida- 
tion takes  place,  the  result  is  that  one  verdict 
is  rendered  which  is  conclnsive  of  whole  sub- 
ject-matter of  litigation,  so  that  different  ac- 
tions cannot  be  consolidated  unless  between  the 
same  parties  and  involving  the  same  subject- 
matters,  issues,  and  defenses. — ^Azinger  v.  Penn- 
sylvania R.  Co.,  105  A.  87. 

ACTION  ON  THE  CASL 

See  Action,  €=30. 

ADJOINING  LANDOWNERS. 

See  Colleges  and  UniveraitieB,  €=»6;  High- 
ways, €=330. 

ADMINISTRATION. 

See  Executors  and  Administrators; 

ADOPTION. 

^»l  (N.J.Prerog.)  Adoption  was  unknown  at 
common  law.— In  re  Book's  Will,  105  A.  878. 
"JsjS  (N.J.Prerog.)  In  common-law  states  the 
provisions  of  statute  permitting  adoption,  be- 
ing in  derogation  of  the  common  law.  must  be 
strictly  construed.— In  re  Book's  Will,  106  A. 

ADULTERY. 

See  Witnesses,  €=»61. 

ADVERSE  POSSESSION. 

See  Appeal  and  Error,  €=78;  Champerty  and 
Maintenance.  €=s»7:  BasemeBtn.  €=8;  Nui- 
sance, €=73:  Railroads,  €=350;  Trover  and 
Conversion,  €=>1. 

I.  NATURE  AND  REQ1TISITE& 

(A)  Ae««l«Ulon  o«  RIarlits  by  Freaerlptloa 

In  General. 

«=7f2)  (Vt.)  TTnder  G.  L.  1875.  providing  that 
nothing  contained  in  statute  of  limitations  shall 
be  construed  as  affecting  title  to  state  lands,  a 
right  to  control  flow  of  water  from  bontable 
lake  by  means  of  dam  or  gate  at  outlet  cannot 
be  acquired  by  prescription.— Hazen  v.  Perkins, 
105  A.  249. 

(E)    Duration    and    Contlnnltr    of    Foasea- 
alon. 

^=>43(6)  (Me.)  Where  father  and  son,  either 
smgly  or  successively,  occupied  property  for  20 
years  in  a  manner  consistent  with  all  the  ele- 
ments of  pre.scriptive  title,  at  the  expiration  of 
such  time  title  was  acquired  and  became  abso- 
lute.—Martin  v.  Jordan,  105  A.  104. 


105  A.-57 


AFFIDAVITS. 

See  Appeal  and  Error,  €=108,  628;  Continu- 
ance, «s>45,  46,  49;  Criminal  Law,  €=»603, 
(897) 
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956;  EzecutioD,  €=3433;  Justices  of  the 
Peace,  $s»122;  Master  and  Servant.  ^=380; 
Mortgages,  «=»454;  Pleading,  «=334,  155, 
360;  TTaxation,  <8=>722. 

9=>I9  (Del.Super.)  Plaintiff*!  affidavit,  nects' 
sary  under  Rev.  Code  1915,  f  4169,  for  default 
judgment  at  the  first  term,  in  action  on  note 
and  authorized  to  be  talcen  out  of  state  before 
any  judge  of  any  court  of  record,  is  insuffi- 
cient when  so  taken  before  a  justice  of  the 
peace,  in  the  absence  of  a  showing  that  he  is 
a  judge  of  a  court  of  record.— Tfnderugt  v. 
Carpenter,  106  A.  518. 

AGENCY. 

See  Principal  and  Agent. 

AGRICULTURE. 

See  Carriers,  «=>91 ;  Sales,  e=>59,  89. 

ALIENATION  OF  AFFECTION. 

See  Husband  and  Wife,  «s»333. 

ALIEN  ENEMY. 

See  War,  «s»10. 

ALIEN  PROPERTY  CUSTODIAN. 

See  War,  ®3>10,  12. 

ALIENS. 

See  Dismissal  and  Nonsuit,  «s»5S;  War,  «=» 
10,  12. 

ALTERATION  OF  INSTRUMENTS. 

See  Wills,  «ss>107. 

«»5(2)  (Pa.)  An  agreement  to  pay  interest  on 
interest  is  a  "material  alteration  of  a  note  af- 
fecting the  sum  payable  for  interest  within  Ne- 
gotiable Instrument  Act  May  16,  1901  (P.  L. 
211)  {  125.— Schroyer  v.  Thompson,  105  A.  274. 
9=98  (Pa.)  The  addition  of  a  seal  after  one  of 
the  signatures  to  a  promissory  note,  by  the 
agent  of  the  bolder,  without  the  knowledge  or 
authority  of  the  maker,  is  a  "material  altera- 
tion" which  avoids  the  instrument. — Bowman 
V.  Berkey,  105  A.  657. 

ANIMALS. 

See  Contracts,  «=»2Tr,  305,  322. 

APPEAL  AND  ERROR. 

See   Certiorari;   Constitutional   Law,   ®=3316; 

Courts.  «=>80.  91:  Criminal  Law,  <8=»1023- 

1172;  Exceptions,  Bill  of. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

I.   NATVKE  AITD  FORK  OF  REMEDY. 

€=»!  (Pa.)  The  general  rule  is  that,  where  a 
proceeding  is  contrary  to  the  common  law, 
no  appeal  is  permitted,  except  as  expressly 
allowed  by  statute,  and  in  all  such  cases  the 
legislative  provisions  conferring  the  right  of 
review  must  be  strictly  adhered  to. — Smith  v. 
Seholl.  10,5  A.  41. 

®=95  (N.J.)  Under  Practice  Act  1912,  ft  3.  25, 
proceedings  on  prerogative  writs  are  civil  cases, 
and  therefore  appellate  proceedings  on  judg- 
ments in  those  cases  ought  to  be  prosecuted  by 
appeals,  and  not  by  writs  of  error.— Peick  v. 
Hill  Bread  Co.,  105  A.  725. 

m.  DECisiOHS  REVIEW abij:. 

(D)   VInalItT  ot  Deteratnatlon. 
^=»66  (Del.)  A  writ  of  error  cannot  be  talten 
until  after  a  final  judgment. — Ownbey  v.  Mor- 
gan, 105  A.  838. 


<^=3e8  (Md.)  Under  Code  Pub.  Cir.  Laws,  art 
5,  {  26,  it  is  weU  settled  that  an  order  in  the 
nature  of  a  final  decree  from  which  an  appeal 
may  be  taken  must  be  one  which  finally  set- 
tles some  disputed  right  or  interest  of  the 
parties.— Stockham  v.  SnoUenberg,  105  A.  305. 
®=70(%)  (Md.)  Where  a  petition  merely 
prayed  for  an  order  requiring  judgment  debtor 
to  appear  and  be  ezamin^  concerning  his 
property  and  credits,  an  order  in  accordance 
therewith  would  not  finally  settle  any  disputed 
right  or  interest  of  the  parties,  and  a  motion 
to  vacate  such  order,  although  treated  as  a 
demurrer  to  the  petition,  is  in  effect  a  demur- 
rer to  an  interlocutory  order,  and  an  order 
overruling  the  motion  is  not  appealable.— 
Stockbam  v.  KnoUenberg,  106  A.  305. 
^»70(3)  (Md.)  Where  on  sustaining  demurrer 
to  original  bill  temporary  restraining  orders 
were  rescinded,  and  plaintiff  elected  to  file 
amended  bill  setting  aside  the  restraining  or- 
ders is  no  ground  for  relief  in  appellate  court; 
plaintiff  having  appealed  from  original  order 
when  the  amended  bill  was  stricken  from  files. 
— Diedel  v.  Diedel,  106  A.  271. 
<»=>70(6)  (Pa.)  The  refusal  of  a  motion  to  cer- 
tify a  case  to  the  law  side  of  the  court  is  In- 
terlocutory, and  not  appealable. — Drum  v.  Din- 
kelacker,  106  A.  500. 

^:»70(6)  (Pa.)  An  order  of  court  below  refus- 
ing to  certify  a  suit  in  equity  for  an  injunction 
to  the  law  side  of  the  court,  purstiant  to  Act 
June  7,  1907  (P.  L.  440),  is  an  interlocutorv 
order,  and  not  appealable. — Holden  v.  Llewel- 
lyn, 105  A.  639. 

«=s>7l(3)  (Md.)  Under  Cods  Pub.  Cir.  Laws, 
art.  5,  §  27,  an  appeal  lies  from  an  order  grant- 
ing an  injunction,  or  a  refusal  to  dissolve  an 
injimctiou  after  answer  of  the  party  appealing 
has  been  filed,  and  a  demurrer  to  the  bill  of 
complaint  or  petition  for  injunction  is  regarded 
as  an  answer.— Stockbam  v.  KnoUenberg,  103 
A.  306. 

«s»7l(3)  (Pa.)  Tbe  refusal  to  dissolve  a  prelim- 
inary injunction  is  not  appealable,  and  no  act 
of  assembly  allows  an  appeal  from  a  refusal 
to  dissolve  an  injunction  which  has  previously 
been  granted. — Drum  v.  Dinkelacker,  106  A.  500. 
<8=97t(3)  (Pa.)  Granting  or  refunil  of  a  pre- 
liminary injunction  is  appealable.— Holden  v. 
Uewellyn,  105  A.  639. 

An  order  continuing  a  preliminary  injunc- 
tion until  final  hearing  is  an  "interlocutory  or- 
der." and  not  appealable. — Id. 
<S=978(1)  (Del.)  A  decision  is  "final"  in  the 
sense  of  being  appealable  when  the  successful 
party  has  obtained  his  rights  either  by  direct 
operation  of  the  decree  itself  or  by  means  of 
proceedings  of  a  ministerial  character  to  en- 
force execution  of  H.— Ownbey  v.  Morgan,  105 
A.  838. 

€=378(3)  (Md.)  An  order  sustaining  a  demur- 
rer tn  a  bill  with  leave  to  file  an  amended  bill 
is  not  "final,"  and  no  right  of  appeal  exists.— 
Diedel  v.  Diedel,  105  A.  271. 
«=378(3)  (Pa.)  In  proceeding  under  Act  April 
20,  1905  (P.  D.  239),  for  citation  to  show  causf 
why  possessor  of  realty  Should  not  deliver  it 
to  purchaser  at  sherifFs  sale,  an  order  dli^ 
charging  rule  for  judgment  for  want  of  suffi- 
cient answer,  and  awarding  a  jury  _  trial  on 
question  of  adverse  possession,  was  interlocu- 
tory, and  not  a  "final  judgment,"  so  as  to  come 
within  section  18,  p.  245. — Smith  v.  SchoU, 
106  A.  41. 

<S=s>78(3)  (R.I.)  It  is  not  the  practice  of  the 
Supreme  Court  to  entertain  exceptions  based 
upon  tbe  overruling  of  deniurrers.  where  the  de- 
rision overruling  the  demurrer  permits  the  ac- 
tion to  proceed  to  a  determination  of  issue* 
of  fact  tendered  by  the  pleadings,  until  after 
these  issues  of  fact  have  been  tned.— Frank  t. 
Broadway  Tire  Exch.  Co.,  106  A.  177. 

(B)  Ifatnre,  Scope,  and  Effect  of  Declataa. 

<E=>87(%)  (Del.)  Interlocutory  decisions  of 
matters   discretionary  with  the  coart  are  not 
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reviewable  by  writ  of  error.  Rev.  Code  1915, 
H  4421-4424.— Owobey  t.  Morgan,  105  A.  838. 
^=3 1 03  (Pa.)  In  proceeding  under  Act  April 
20,  1905  (P.  L.  239),  for  citation  to  show  canaa 
wliy  possessor  of  realty  should  not  deliver 
possession  to  purchaser  at  sheriff's  sale.  Act 
April  18,  1874  5*.  L.  64),  aUowing  appeals  from 
orders  refusing  judgment  for  want  of  sufficient 
affidavit  of  defense,  did  not  apply.— Smith  v. 
Scholl,  105  A.  41. 

(F)  Mode  of  Rendition.  Porm.  and  IDntrr 
of  Jndvmeat  or  Order. 

«s>l27  (N.J.)  A  decree  in  chancery,  made  up- 
on a  bill  which  has  regularly  been  taken  as  con- 
fessed against  the  appealing  defendants  for 
want  of  plea,  demurrer,  or  answer,  is  not  ap- 
pealable to  Court  of  Errors  and  Appeals.— Ro<«- 
hill  V.  Herr,  105  A.  188. 

XV.  RIGHT  OF  REVIEW. 
(A)  Persona  Bntitled. 

«=»I5J(2)  (Pa.)  A  bankrupt,  after  his.  dis- 
charge, has  no  standing,  as  a  person  aggrieved, 
to  appeal  from  order  refusing  to  stay  writ  of 
execution  issued  on  a  judgment  enteral  against 
him  prior  to  tumkruptcy  proceedings,  and  levied 
upon  realty  which  he  bad  conveyed  to  his  wife 
prior  to  proceedings,  as  execution  does  not  in- 
volve him  in  costs,  and  is  a  process  strictly  in 
rem,  to  which  he  is  a  stranger.- Deposit  Nat. 
Bank  v.  Hay,  105  A.  463. 
«=>I5I(4)  (N.J.Cai.)  Where  city  recovered  de- 
cree directing  waterworks  contractor  to  convey 
the  waterworks  to  .city,  and  thereafter  filed  ap- 
plication for  bill  of  review  on  ground  of  newly 
discovered  evidence  to  recover  for  breach  of  con- 
tract, an  appeal  will  lie  from  court's  denial  of 
ap[>lication  on  ground  that  it  was  barred  by 
limitations,  as  the  city  would  be  a  "party  ag- 
grieved."—Jersey  City  V.  Jersey  City  Water  Sup- 
ply Co.,  105  A.  494. 

V.   PRESENTATIOir    AHD    RESERVA. 

TION  nr   ItOWER   COURT    OF 

OROTTIIDS  OF  REVIEW. 

(A)  laanea  and  (tneationa  in  Lower  Conrt. 

4s>l69  (N.J.)  In  action  for  difference  between 
cost  of  goods,  after  seller  breached  contract  to 
manujfacture  and  deliver  them,  because  it  could 
not  perform  contract  wherein  court,  directed  a 
verdict  for  amount  claimed,  and  counsel  did  not 
indicate  whether  there  was  any  jury  question, 
the  only  question  on  appeal  was  issue  of  im- 
possibibty  of  performance.— Transpaseut  Rub- 
ber Works  T.  International  Glass  Co.,  105  A. 
299. 

(B)  Objeotiona  nnd   Motlona,  and  Bnllnsa 

Tkereon. 

^s»22l  (Conn.)  In  action  of  ejectment,  where 
allegatioDs  of  a  count  were  sufficient  to  sup- 
port a  prayer  for  a  decree  setting  aside  deed, 
and  no  objection  was  taken  to  trial  of  such  is- 
sue, except  that  defendants  requested  court 
to  charge  that  no  recovery  could  be  had  unless 
plaintiff's  decedent  had  both  tide  and  possession 
at  time  of  alleged  wrongful  entry  and  down 
to  day  of  her  death,  fact  that  complaint  did 
not  contain  a  prayer  for  cancellation  was  waiv- 
ed.—Walsh  V.  Feustel.  105  A.  606. 
C=3223  (Md.)  Where  form  of  judgment  in 
ejectment  was  neither  objected  to  in  trial  court 
or  on  appeal,  appellate  court  will  not  determine 
whether  it  is  a  sufficient  judgment. — McDonald 
V.  City  of  Baltimore,  105  A.  266. 
9=3224  (Md.)  Where  a  decree  pro  confesso  as 
to  certain  defendants  was  not  stricken  out  by 
any  order  and  the  proceedings  were  irregular 
and  not  in  accordance  with  Code  Pub.  Gen. 
Laws  1904,  art.  16,  g  152,  the  court  having  an- 
swered "very  well"  on  one  of  defendants  ask- 
ing that  such  decree  be  stricken  out,  there  be- 
ing DO  objection  and  no  harm  done,  the  formal 


procedure  will  be  held  <m  appeal  to  have  hevK 
waived.— Wilmer  t.  Dnon,  lOS  A.  319. 
«=»232(2)  (N.J.)  Where  verdict  was  directed 
for  plaintiff  for  a  certain  sum,  disputed  below 
only  as  to  propriety  of  a  rate  per  day  as  a 
factor,  an  objection  on  appeal  that  time  for 
which  rate  was  charged  was  unreasonable  was 
untenable  as  not  within  the  objection.— New 
York  Cent.  R.  Co.  v.  Petrozso,  105  A.  281. 
«B»232(2)  (Vt.)  In  a  purchaser's  action  for 
fraud  in  a  sale  of  manufacturing  rights  in  a 
vending  machine,  error  in  excluding  defendants' 
evidence  that  afterwards  the  machine  had  been 
perfected  and  defects  therein  cured,  on  the 
ground  that  such  evidence  was  admissible  as  to 
damages,  will  not  be  considered  where  such 
claim  was  not  made  below.— Arnold  v.  Somers, 
106  A.  260. 

«=>236(2)  (Conn.)  Defendant,  having  made  no 
motion  to  make  complaint  more  specific,  and 
having  raised  no  objection  to  plaintiff's  testi- 
mony, and  having  contested  case  upon  its 
merits  without  objection  or  protest,  cannot 
complain  on  appeal  that  there  are  material 
variances  between  allegation  and  proof.— Jor- 
dan V.  Apter,  105  A.  620. 

$=>237(1)  (N.J.Sup.)  Where  counsel,  upon  ob- 
jection that  his  remark  as  to  evidence  made  in 
addressing  jury,  was  improper,  promptly  with- 
drew it,  and  where  no  request  was  made  that 
counsel  be  rebuked  or  the  jury  instructed  to  dis- 
regard it,  a  reversal  was  not  justified  because 
of  such  remark.— Habn  v.  Delaware,  L.  &  W. 
R.  Co-  106  A.  469. 

9=>23/(l)  (Pa.)  An  appellate  court  win  not  con- 
sider whether  case  should  have  been  certified  to 
law  side  of  court  under  Act  June  7,  1907  (P. 
I».  440),  if  conrt  below  was  not  moved  to  certify 
it  thereto.— Dmm  v.  Dinkelacker,  105  A.  509. 


(O) 


4=»257  (Pa.)  A  complaint  that  an  injunction 
bond  contains  but  one  surety  will  not  be  consid- 
ered, where  a  new  bond  with  two  sureties  has 
been  substituted  and  no  exception  was  taken  to 
allowance  thereof. — Drum  v.  Dinkelacker,  105 
A.  509. 

<s>273(6)  (Pa.)  Assignments  of  error  con- 
taining excerpts  from  general  charge,  as  to 
which  the  only  exception  was  "plaintiff  excepts 
to  the  charge  of  the  court,"  without  any  rea- 
son being  "alleged  regarding  the  same  in  the 
hearing  of  the  court,"  as  required  by  sec- 
tion 2  of  Act  May  11,  1911  (P.  L.  280).  and 
so  having  no  exception  to  support  them,  cannot 
be  considered. — Chamberaeti  v.  Susquehanna 
Coal  Co.,  106  A.  277. 

<8=5273(7)  (Vt.)  Where  plaintiff  was  caUed  by 
defendant  for  cross-examination  under  P.  B. 
1596,  an  instruction  on  weight  of  such  evi- 
dence, failing  to  charge  on  plaintiff's  interest  in 
giving  such  testimony  other  than  statement 
that  evidence  should  be  given  its  "due  weight," 
will  not  be  considered  under  a  general  exception 
thereto,  where  defendant  did  not  suggest  that 
such  bias  should  be  brought  more  specifically 
to  jury's  attention. — In  re  Barron's  Estate.  105 
A.  256. 

9»275  (Vt)  That  exceptions  were  not  ex- 
pressly overruled  does  not  prevent  a  review  of 
questions  sought  to  be  saved  thereby,  an  ad- 
verse decree  impliedly  overruling  the  excep- 
tions.—Davis  V.  Union  Meeting  House  Society, 
106  A.  29. 

(B)  Oaaea  and  (tneattona  Reaerred  or  Cer- 
tified. 

«s»308  (R.I.)  The  question  as  to  the  duty  of 
a  town  to  maintain  a  bridge,  which  will  sustain 
an  automobile  truck  and  load  weighing  10  tons, 
is  a  mixed  question  of  law  and  fact,  and  wheth- 
er the  weigut  of  10  tons  is  a  reasonable  one  is 
a  question  to  be  submitted  to  the  jury,  and  will 
not  be  answered  on  certified  questions.— Smith 
V.  Howard.  105  A.  649. 
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VII.   BEQ1TXSTTE8  AMD  PROCEESIMOS 
FOB  TBAN8FEB  OF  CAUSE. 

(A)  Time  of  Taklnar  Prooeedlngra. 

4s>347(l)  (Conn.)  Although  there  was  indors- 
e<l  on  motion  to  set  aside  verdict,  "Denied, 
May  20,"  and  appeal  was  not  filed  until  June 
10th,  where  there  was  no  other  evidence  of  date 
when  judgment  was  rendered  than  action  of 
clerk  in  notifying  counsel  on  June  1st,  plea 
in  abatement  based  on  failure  to  take  appeal 
until  more  than  10  days  after  entry  of  judgment 
will  be  overruled,  since  in  such  case  the  date  of 
notification  will  be  taken  as  the  date  when  the 
judge  informed  the  clerk  of  decision. — Brown 
V.  New  Haven  Taxicab  Co.,  105  A.  706. 
4s>356  (Pa.)  An  appeal  from  granting  of  a  pre- 
liminary injunction  must  be  promptly  made,  in 
view  of  Act  Feb.  14,  1866  (P.  L.  28),  and  Act 
June  12,  1879  (P.  L.  177),  and  an  intenUonal 
delay  by  parties  beyond  time  when  they  could 
have  had  a  6nal  decree  is  ground  for  dismissal, 
as  it  shows  that  in  their  own  judgment  they 
did  not  need  prompt  relief. — Drum  v.  Dinkelack- 
er,  105  A.  509. 

(B)    Petition    or    Prayer.    Alloiranee,    and 
Certllleate  or  AAdavtt. 

®S3362(2)  (N.J.)  A  ground  of  appeal  that  the 
verdict  of  the  jury  was  contrary  to  the  weight 
of  the  evidence  and  to  law  points  out  no  error 
in  the  conduct  of  the  trial,  and  will  not  be 
considered.— Imbeninato  v.  Mendl,  105  A.  791. 

(O  Pajrosent  of  Fees  or  Coata.  and  Bonds 
or  Other  Seevritlea. 

^s»394{l)  (Conn.)  When  a  valid  appeal  with 
bond  has  been  taken  from  denial  of  motion  to 
set  aside  verdict,  and  a  supplemental  appeal  bas- 
ed upon  a  finding  is  taken,  the  supplemental 
appeal  is  not  such  a  distinct  and  independent 
appeal  that  a  bond  will  be  required,  no  other 
bond  than  that  filed  in  original  appeal  being  re- 
quired.— Brown  v.  New  Haven  Taxicab  Co.,  105 
A.  706. 

IX.  SVPEBSEDEAS  OB  STAT  OF  PBO- 

CEEDINGS. 

«=»465(1)  (Del.)  Under  Const,  art  4,  (  27,  pro- 
viding that  a  supersedeas  bond  shall  be  suffi- 
cient to  secure  payment  of  "condemnation  mon- 
ey." the  quoted  words  mean  amount  of  judg- 
ment below,  where  there  is  a  general  judgment 
that  defendant  must  pay  plaintiff  a  sDm  of  mon- 
ey which  is  collectible  from  any  property  of  de- 
fendant.—Ownbey  V.  Morgan,  im  A.  838. 

Under  Const,  art.  4,  §  27.  providing  that  a 
supersedeas  bond  shall  be  such  as  to  furnish 
sufficient  security  to  abide  decree  if  there  be 
no  condemnation  money,  "sufficient  security" 
in  such  case  depends  on  the  nature  of  the 
cause  and  the  judgment  or  decree  rendered. 
—Id. 

lender  Const  art.  4,  {  27,  providing  that  a 
supersedeas  bond  shall  be  sufficient  to  secure 
payment  of  condemnation  money  or  to  abide 
judgment,  a  bond  given  in  an  attachment  suit 
against  nonresident  defendant  in  which  judg- 
ment was  collectible  only  from  property  attach- 
ed was  sufficient,  though  not  based  on  amount 
of  judgment.— Id. 

X.  BECORD  AMD  FBOOEEDIROS  NOT 

Uf   BECOBD. 

(B)  Scope  and  Contenta  of  Record. 

<g=»5l6  (Del.)  Rule  12,  being  a  rule  of  the 
Court  of  Errors  and  Appeals,  and  also  a  rule 
of  the  Supreme  Court,  is  authorized  by  Rev. 
Code  1915.  §  3707,  and  provides  for  incorpora- 
tion into  the  record  of  every  matter  or  pro- 
ceeding reviewable  which  is  not.  by  virtue  of 
sections  4438  and  44.'W,  properly  placed  in  the 
bill  of  exceptions. — Ownbey  v.  Morgan,  105  A. 

8:^,8. 

It  cannot  be  said  that  there  is  not  in  the 
record  physical  evidence  of  matters  passed  on 
by  the  Superior  Court,  where  the  record  shows 


that  on  two  occasions  matters  were  certified 
to  the  court  in  banc  for  decisions,  after  which 
they  were  referred  back. — Id. 

(B)   Abatraota   of  Reeord. 

9=»589  (Pa.)  An  appellant's  paper  book  is  de- 
fective, where  it  fails  to  set  forth  in  fall  the 
rule  for  judgment  taken  in  the  court  below, 
and  does  not  show  that  the  sufficiency  of  an 
answer  was  attacked. — Smith  v.  ScfaoU,  lOo 
A.  41. 

<f=s>S89  (Pa.)  Where  the  paper  book  presents 
only  a  fraction  of  the  evidence  taken  below,  a 
question  depending  on  the  findines  of  fact  can- 
not be  reviewed, — Robinson  v.  Fulton,  105  A. 
276. 

®s>589  (Pa.)  Statements  of  questions  involved 
which  are  not  made  the  subject  of  an  assign- 
ment of  error  cannot  *be  considered  by  the 
Supreme  Court.— Davis  v.  Smith,  105  A.  559. 

(F)    Maklns,  Form,  and  Re«ialaltes   of 
Tcaaacrlvt  or  Retnrn. 

$=»597(2)  (Del.)  A  motion  to  set  aside  a  judg- 
ment by  default  was  properly  included  in  a 
transcript,  since  it  preceded  the  final  judgment 
and  was  not  in  itself  a  final  judgment.— Own- 
bey V.  Morgan,  105  A.  8.S8. 

A  motion  to  reopen  a  judgment  is  not  proper- 
ly in  a  transcript  upon  writ  of  error,  since  it 
was  made  subsequent  to  the  final  judgment. 
— Id. 

(H)   Tranamtaalon,    FHlnK,    Priatlaa,    mnd 
Service   of   Coplea. 

^=3628(1)  (Md.)  A  motion  to  dismiss  an  appeal 
on  the  ground  that  the  record  was  not  transfer- 
red to  this  court  in  time  will  be  overruled,  where 
the  affidavits  of  counsel  show  that  the  delay 
was  not  caused  by  their  or  the  appellant's  neg- 
lect.—Uolton  Park  Co.  v.  Gary,  105  A.  751. 

(I)    Defects,   Oblections,    Amendment,  a.ad 
Correction. 

$=»654  (Conn.)  An  application  to  rectify  aji 
appeal  under  Gen.  St.  1902,  |  800,  will  be  de- 
liied  where  the  matter  in  regard  fo  which  the 
appeal  is  sought  to  be  rectihed  relates  to  al- 
leged admission  of  a  document  in  evidence 
which  was  incompetent.— Jordan  v.  Apter,  105 
A.  020. 

<9=>655(1)  (Conn.)  A  demurrer  admits  the 
facts  averred,  and  no  others,  and  there  is  no 
way  whereby  other  facts  may  be  imported  in- 
to the  issue  tendered  by  the  demurrer,  hence 
on  demurrer  to  the  complaint  special  findings 
of  fact  of  the  trial  court  cannot  be  considered, 
and  should  be  stricken  from  the  record  on  ap- 
peal from  an  order  sustaining  the  demurrer. 
—Dante  v.  Dante,  105  A.  .353. 
4=3655(2)  (R.I.)  A  plaintiff  who  moves  to  dis- 
miss a  bill  of  exeeptions  on  ground  of  failure 
of  court  to  comply  with  rule  31,  Superior  Court 
Rules,  as  to  notice  of  hearing,  and  Gen.  Laws 
1000,  c.  298,  i  19.  providing  for  a  hearing  on 
the  question  of  allowance,  after  bis  attorney 
had  known  for  three  months  that  the  case 
was  in  the  Supreme  Court,  cannot  object  to  the 
failure  of  the  court  to  observe  such  statutory 
conditions,  where  such  delay  has  made  it  im- 
possible to  establish  by  proof  what  proce<Uire 
was  followed  in  the  case. — Hambly  v.  Bay  State 
St.  Ky.   Co.,   105  A.   572. 

A  motion  to  dismiss  defendant's  bill  of  ex- 
ceptions for  failure  to  observe  the  statutory 
requirements  in  regard  to  giving  plaintiff  a  no- 
tice of  and  hearing  on  the  allowance  will  be 
denied,  where  defendant  was  diligent  and  the 
failure,  if  any,  was  by  the  trial  justice  or  clerk, 
and  where  a  statutory  remedy  was  provided 
plaintiff  by  Gen.  Laws  1909,  c.  298,  S  2L— Id. 

(J)    ConelaslTeness    and    Effect,    Impeaeh- 
Ins  and  Contradicting. 

<e=»662(3)  (Me.)  The  Supreme  Judicial  Court 
is  required  to  consider  on  the  legal  import  of 
their  language  defendant's  fully  established  ex- 
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ceptions  to  acceptance  of  a  referee's  report. — 
Ginsberg  v.  Epstein,  105  A.  651. 

(K)  Uaeatlona  Preaentad  tor  ReTleiv. 

4=>673(2)  (Conn.)  In  the  absence  of  any  eri- 
dence,  claim,  or  nnding  upon  the  subject,  it 
cannot  be  said  upon  appeal  that  the  trial  court 
erred  in  not  holding  an  agreement  to  pay  a 
bonus  illegal  and  separable  from  the  remainder 
of  the  agreement. — Valente  y.  Porto,  105  A. 
338. 

€;=»706(5)  (R.I.)  An  exception  to  refusal  to 
grant  new  trial  is  not  properly  before  Supreme 
Court  on  appeal,  where  excepting  party  has 
not  brought  up  a  complete  transcript  of  evi- 
dence.—Larisa  V.  Tiffany,  105  A.  739. 

XI.  ASSXamCENT   OF   EBROH8. 

4=>7I9(8)  (Conn.)  Where  accuracy  of  finding 
is  not  questioned  by  appeal,  finding  is  conclu- 
sive on  appellate  court. — Cacavallo  v.  D'Elia, 
105  A.  348. 

«=7I9(8)  (Md.)  Where  the  form  of  a  judg- 
ment in  ejectment  was  not  objected  to  below, 
and  no  point  raised  concerning  it  in  the  appel- 
late court,  that  tribunal  wiU  not  determine 
whether  it  was  a  sufficient  judgment.— McDon- 
ald V.'  City  of  Baltimore,  105  A.  260. 
€K=>725(1)  (Pa.)  Where  only  assignment  of  er- 
ror stated  appellant's  version  of  rule  for  judg- 
ment for  want  of  sufficient  answer,  and  order 
of  court  below,  which  was  complained  of,  but 
did  not  set  them  forth  ipsissimis  verbis,  assign- 
ment was  fatally  defective,  and  appeal  will  be 
quashed.— Smith  v.  SchoU,  105  A.  41. 
^3730(2)  (Pa.)  Assignments  of  error  cannot 
be  considered  where,  although  proper  excep- 
tions were  taken  to  the  answers  to  the  points 
assigned  as  error,  the  points  themselves  were 
not  embodied  in  the  assignments,  as  required  by 
rule  27  of  the  rules  of  court.— Chamberaeti  v. 
Susquehanna  Coal  Co.,  105  A.  277. 
€=>736  (Pa.)  Assignments  of  error  each  con- 
taining more  than  one  exception,  in  direct  vio- 
lation of  rule  26  of  the  rules  of  court,  cannot 
be  considered.— Chamberaeti  y.  Susquehanna 
Coal  Co..  105  A.  277. 

$=9736  (Pa.)  An  assignment  of  error,  in  refus- 
ing to  dissolve  an  injunction  because  but  one 
surety  was  given  on  bond  and  also  because  plain- 
tiff made  no  effort  for  over  two  years  to  bring 
casie  to  a  final  hearing,  was  double,  end  under 
rule  20,  is  "a  waiver  of  all  the  errors  so  alleged." 
-Drum  V.  Dinkelacker,  105  A.  509. 

Xin.  DISMISSAX.,  WITHDRAW AI^  OS 
ABAITDONMENT. 

€=:»790(3)  (N.J.)  In  an  action  against  an  ad- 
ministratrix, wherein  final  judgment  passed 
in  favor  of  defendant,  she  was  not  asgrieved  by 
the  Supreme  Court's  interlocutory  ruling  against 
her  refusing  to  strike  out  the  complaint,  even 
if  the  ruling  be  assumed  to  be  erroneous,  so 
that  cross-appeal  based  on  such  ruling  would 
be  dismissed. — Hackensack  Trust  Co.  v.  Van 
Den  Berg,  105  A.  719. 

XVI.  REVIEW. 

(A)  Scope  and  Extent  In  General, 

$s»837(2)  (Md.)  'An  appellate  court  cannot,  in 
considering  one  case,  review  the  action  of  the 
circuit  court  in  another  case  not  before  it. — Hol- 
ton  Park  Co.  v.  Gary,  105  A.  751. 
®=>842(1)  (Md.)  On  a  motion  to  set  aside  a 
judgment  after  the  term,  whether  there  was 
proof  of  fraud,  deceit,  surprise,  or  mistake  is 
a  question  of  fact,  and  the  court's  finding,  ad- 
verse to  defendants,  after  hearing  evidence, 
will  not  be  lightly  disturbed. — Scheldt  v.  Scher- 
mcrhom,  105  A.  581. 

<  )n  a  motion  after  the  term  to  strike  a  judg- 
ment founded  on  an  attachment  issued  on  the 
ground  that  defendant  was  about  to  dispose  of 
Lis  property  fraudulently,  the  time  when  de- 


fendant obtained  knowledf;e  of  the  suit  was  a 
question  of  fact  for  the  trial  conrt,  and  its  find- 
ing is  not  reviewable. — Id. 

In  such  case,  whether  defendant's  wife  acted 
as  his  agent  in  the  use  of  the  property  attach- 
ed was  a  question  of  fact,  and  finding  thereon 
woul<l  not  be  reviewed.— Id. 
9=9842(2)  (Me.)  The  rule  as  to  conclusiveness 
un  appeal  of  decision  of  single  justice  in  an 
equity  case  does  not  obtain  where  tlie  issue  is 
one  of  law,  resting  on  meaning  of  "dependent" 
in  a  written  contract,  and  application  thereof 
to  undisputed  facts. — O'Leary  v.  Menard,  105  A. 
399. 

<s=>843(l)  (N.J.)  It  was  not  meant  by  rule  131 
of  Supreme  Court  to  compel  appellate  court  to 
pass  on  every  question  raised  on  appeal. — Weid- 
mann  Silk  Dyeing  Co.  v.  East  Jersey  Water 
Co..  105  A.  lJ}4. 

iS=»845(2)  (Pa.)  Where  a  case  stated  said  that 
action  was  a  summons  assumpsit  sur  ground  rent 
deed  and  asked  coutt  to  decide  only  whether 
under  facts  stated  plaintiff  was  entitled  to  re- 
cover balance  of  unpaid  ground  rent,  it  was  not 
necessary,  on  defendants'  appeal,  to  determine 
contention  of  one  defendant  that  judgment 
should  be  entered  for  it  because  covenants  in 
ground  rent  deed  were  personal  covenants  of 
the  individual  defendant.— Ehrlich  v.  Brogan, 
105  A.  511. 

iS=>854(4)  (N.H.)  Where  case  does  not  show 
whether  evidence  which  might  have  been  ex- 
cluded as  remote  was  excluded  as  a  matter  of 
law,  or  a  matter  of  discretion,  exception  to  the 
exclusion  presents  no  question  of  law. — Cross  v. 
Berlin  MilU  Co..  105  A.  411. 
<&=3836(2)  (Conn.)  Where  court  excluded  rele- 
vant evidence  on  ground  of  irrelevancy,  and 
not  because  it  was  too  remote  and  indefinite, 
the  court  on  appeal  will  hold  exclusion  errone- 
ous, without  regard  to  question  of  whether 
evidence  was  too  remote.— Gra  Rock  Spring 
Co.  V.  Central  New  England  Ry.  Co.,  l(fe  A. 
350. 

€==>86l  (Me.)  Where  a  case  is  reported  for  the 
Supreme  Court,  the  court  has  jury  powers.— 
Stobie  v.  Sullivan,  105  A.  714. 
€=»863  (Pa.)  Granting  or  refusal  of  a  prelimi- 
nary injunction  is  appealable,  though  on  ap- 
peal the  court  will  not  discuss  the  merits  of 
the  litigation,  but  will  merely  determine  wheth- 
er under  facts  presented  in  court  below  there 
was  a  reasonable  ground  for  its  action.— Holden 
V.  Llewellyn,  105  A.  639. 

(B)   Interlocntory,  Collateral,  and  Supple- 
mentary ProceedlnvB  and  tlnestlona. 

®=>870(5)  (Del.)  An  order  striking  off  the  ap- 
pearance and  pleas  of  defendant,  plaintiff  in 
error,  and  denying  the  right  to  defend  without 
the  entry  of  special  bail  is  reviewable  after 
final  judgment  upon  writ  of  error  to  the  Su- 
perior Court.  Const,  art.  4.  |  12,  par.  1.— Own- 
bey  V.  Morgan,  105  A.  838. 
^=>87l  (Pa.)  On  bUl  in  equity  for  accounting, 
matters  covered  by  preliminary  decree  for  ac- 
counting will  not  be  reconsidered  on  appeal 
from  a  final  decree  of  affirmance,  as  the  only 
thing  left  open  is  the  account  itself,  the  debits 
and  credits,  and  whether  particular  matters  are 
within  scope  of  decree.— Robinson  v.  Fulton, 
105  .\.  376. 

<S=>874(1)  (Md.)  Where  an  order  requiring 
the  judgment  debtor  to  appear  and  be  examined 
as  to  his  property  and  credits  also  enjoined  hii> 
disposition  of  the  property,  and  the  appeal  was 
taken  merely  from  the  denial  of  the  motion  to 
vacate  the  order  requiring  defendant's  appear- 
ance, no  question  as  to  plaintiff's  right  to  in- 
junction is  presented.— Stockbam  y,  Knollen- 
berg.  105  A.  305. 

(C)   Parties  Entitled  to  Allese  Error. 

€=>882(12)  (Md.)  A  party  cannot  complain  of 
error  in  a  prayer  granted  at  his  request— Mc- 
Donald V.  City  of  Baltimore,  105  A.  266. 
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(D)   Amendmenta,   Addltioaal   Proof*,  aad 
Trial  o(  Canae  Aneiv. 

«=>893(2)  (R.I.)  In  view  of  Gen.  Laws  1909, 
c.  289,  S§  30,  32,  and  33,  an  appeal  in  equity 
is  not  usually  treated  as  a  proceeding  de  novo. 
— Shepard  v.  Springfield  Fjre  &  Marine  Ins. 
Co.,  106  A.  676. 

(B)   Preanmptlona. 

9=»905  (Md.)  Where  the  lower  court  denied  the 
claim  of  a  creditor  of  a  seller  of  a  stock  of 
goods  and  there  was  nothing  in  the  record  to 
show  the  claim  was  a  subsisting  debt  at  the 
time  of  sale,  it  will  be  presumed,  in  support  of 
the  decree,  that  the  claim  was  not  then  subsist- 
ing.—B^deiity  &  Deposit  Co.  of  Maryland  v. 
Thomas,  105  A.  174. 

«=>907(2)  (N.H.)  Where  evidence  is  not  re- 
ported, presumption  is  that  charge  was  based 
on  sufficient  evidence. — Cross  v.  Berlin  Mills  Co., 
106  A.  411. 

4=»9I7(1)  (Md.)  On  review  of  an  order  over- 
ruling a  demurrer,  the  allegations  of  fact  which 
are  well  pleaded  and  relevant  must  be  accept- 
ed as  true.— Safe  Deposit  &  Trust  Co.  of  Bal- 
timore V.  Coyle,  105  A.  308. 
®=>924  (Conn.)  It  will  be  presumed  on  ap- 
peal that  a  committee  of  reference  acted  prop- 
erly in  not  calling  upon  defendant  for  an  ac- 
counting in  relation  to  a  mortgage;  there  be- 
ing no  showing  in  reference  tnereto. — Valente 
V.  Porto,  105  A.  338. 

«=»927(7)  (Vt.)  Upon  exception  to  the  over- 
ruling of  defendant's  motion  for  a  directed  ver- 
dict, the  evidence  must  be  considered  in  the 
most  favorable  light  to  the  plaintiff. — Bigelow 
v.  Town  of  St.  Johnsbury,  105  A.  34. 
€=»930(4)  (Conn.)  Where  the  verdict  is  a  $en- 
eral  one,  it  will  be  presumed  that  the  jury 
found  all  issues  for  the  plaintiff.— TiUinghast  v. 
Leppert,  105  A.  615. 

^=9934(1)  (N.J.)  On  an  appeal  every  intend- 
ment is  in  favor  of  the  correctness  of  the  judg- 
ment below,  and  doubt  will  not  lead  to  a  re- 
versal.—Kein  T.  Katz,  105  A.  210. 
@=>938(4)  (Conn.)  If  no  evidence  other  than 
that  claimed  by  parties  is  certified  by  the  court, 
and  it  does  not  affirmatively  appear  from  the 
record  that  there  was  any  other  evidence  which 
the  judge  deemed  material,  it  will  be  presumed 
that  the  judge  performed  his  duty,  under  Gen. 
St.  1918,  S  5830,  and  that  there  was  no  other 
evidence  deemed  by  him  to  be  certified  as  ma- 
terial.—Costantino  V.  Lodjiodice,  1(15  A.  465. 

rF)   Dtaeretlon   of   IiOivor  Conrt. 

^=3958  (Md.)  In  proceedings  to  contest  a  will, 
wherein  on^  executor  is  a  party,  allowance  of 
an  amendment  to  bring  in  the  other  executor, 
being  within  the  discretion  of  the  orphans 
court,  is  not  subject  to  review. — Mead  y.  Tyd- 
ings,  105  A.  8C3. 

«=»959(1)  (Md.)  Discretion  of  the  court  in  re- 
fusing to  accept  or  allow  an  amended  or  sup- 
plemental bill  is  not  reviewable  on  appeal. — 
Diedel  v.  Diedel,  105  A.  271. 
^=3959^)  (N.J.)  In  husband's  suit  for  annul- 
ment of  marriage  on  ground  that  wife's  prior 
marriage  was  still  subsisting,  discretion  of 
court  in  allowing  amendment  of  answer  alleg- 
ing illegality  of  prior  marriage  will  not  be  dis- 
turbed, unless  abused. — Schaffer  v.  Krestovnl- 
kow.  105  A.  239. 

«=»966(1)  (Md.)  The  question  of  the  continu- 
ance of  a  cause  is  one  addressed  to  the  sound 
discretion  of  the  court,  and  its  decision  is  not 
subject  to  review  or  appeal,  in  the  absence  of 
arbitrary  exercise  of  discretion. — Mead  v.  Tyd- 
ings,  105  A.  SOS. 

«j=>967(2)  (Me.)  Denial  of  motion  to  recom- 
mit referees'  report  for  further  hearing  was  a 
matter  of  judiiial  discretion,  and,  if  such 
discretion  was  judicially  exercised,  no  excep- 
tions lie  to  the  ruling. — Chasse  v.  Soucier,  105 
A.  85.-?. 

<8=»977(3)  (R.I.)  Where  It  does  not  clearly  ap- 
pear that  the  conclusion  of  the  trial  judge  that 


the  verdict  of  the  jury  failed  to  administer  sub- 
stantial justice,  so  that  new  trial  would  be 
granted,  was  erroneous,  his  determination  will 
not  be  disturbed.— KeUy  ▼.  Rhode  Island  Co.. 
105  A.  182. 

<S=»979(2)  (R.I.)  Discretion  of  court  in  grant- 
ing new  trial  on  ground  verdict  is  against  fair 
preponderance  of  evidence  will  not  be  disturbed 
on  appeal  unless  clearly  erroneous. — Pepin  v. 
Keough,  105  A.  574. 

«=»983(3)  (Pa.)  For  a  court  to  set  aside  a 
sheriff's  sale  on  mere  inadequacy  of  price  is 
an  abuse  of  discretion  and  reversible  error. — 
Nutt  v.  Berlin  Smokeless  Coal  &  Clay  Mining 
Co.,  105  A.  627. 

(G)  (taeattoaa  of  Faot,  Verdlets,  aad  Klad- 
Inara. 

€=>995  (N.H.)  Supreme  Court  is  not  generally 
concerned  with  weight  of  evidence. — Albee  v. 
Osgood,  105  A.  1. 

€=>995  (N.J.)  The  assignment  that  plaintiff 
has  failed  to  establish  a  case  of  slander  by  the 
preponderance  of  the  evidence  is  a  matter  which 
cannot  be  properly  considered  on  appeal. — 
Bingham  v.  Schiudel,  106  A.  727. 
9=»I002  (N.J.)  In  ejectment  where  the  jury  on 
conflicting  evidence  found  for  plaintiff,  their  de- 
cision will  not  be  disturbed  upon  appeal ;  it  be- 
ing supported  by  legal  evidence. — Imbeninato 
V.  Mendl,  106  A.  791. 

®=»i002  (Pa.)  In  action  for  commissions  on 
sale  of  goods,  verdict  for  principal  would  be 
sustained,  where  he  had  anthorised  broker  in 
writing  to  sell  goods  on  certain  terms,  and  ev- 
idence was  conflicting  as  to  whether  he  subse- 
quently gave  verbal  authority  to  sell  on  differ- 
ent terms  under  which  the  sale  was  made. — 
Ehrenstrom  t.  Hess,  106  A.  44. 
®=>I005(3)  (R.L)  Where  the  case  was  properly 
submitted,  by  a  charge  to  which  no  exceptions 
were  taken,  exception  to  refusal  of  trial  court 
to  disturb  verdict,  either  upon  question  of 
liability  or  amount,  will  be  overruled;  evidence 
being  sharply  conflicting  upon  the  principal 
point  in  the  case,  with  sumcient  evidence  to 
sustain  the  verdict.^— Fazxi  v.  Rhode  Island  Co., 

105  A.  563. 

€=»I009(T)  (Pa.)  Chancellor's  findings,  approv- 
ed by  court  below,  are  entitled  to  same  weight 
as  verdict  of  a  jury,  especially  where  they  are 
the  result  of  an  investigation  of  business  af- 
fairs of  a  manufacturing  corporation,  and  of  its 
system  of  bookkeeping,  etc.— Pardee  v.  Har- 
wood  Electric  Co.,  106  A.  48. 
«=3lOIO(l)  (N.J.)  Where  Supreme  Court  pass- 
es on  a  question  of  fact  and  its  finding  thereon 
is  supported  by  evidence,  it  is  conclusive  on 
the  Court  of  Errors  and  Appeals. — Borough  of 
Chatham  v.  Sisters  of  Chanty  of  St  Elizabeth. 

106  A.  204. 

<&»I0I0(1)  (Pa.)  Where  decisions  of  president 
judge  of  court  of  common  pleas  of  Columbia 
county  and  of  lay  associates  in  matter  of  re- 
moving school  directors  for  neglect  of  official 
duty  turned  on  questions  of  directors'  integrity 
and  good  faith,  and  there  was  evidence  to  sus- 
tain decree  appealed  from.  Supreme  Conrt 
would  not  pass  on  merits. — Petition  of  Murray, 
105  A.  61. 

$=3 10 11(1)  (Conn.)  Findings  of  trial  court  up- 
on conflicting  evidence  from  which  court  might 
have  reasonably  reached  its  'conclusions  will 
not  be  disturbed  on  appeal.— Jordan  v.  Apter. 
105  A.  620. 

<S=»I0I7  (Conn.)  In  a  receivership  proceeding, 
conclusions  of  fact  by  a  committee  to  which 
was  referred  a  claim  must  stand  on  appeal,  un- 
less they  are  such  as  could  not  reasonably  have 
been  arrived  at  from  subordinate  facts  found. 
—City  of  Bridgeport  v.  JEtan  Indemnity  Co., 
105  A.  680. 

(H)  Harmleaa  Brror. 

<S=>I033(3)  (Md.)  In  action  for  the  burnmg  of 
growing  timber  on  part  of  a  tract,  that  court 
declined  to  admit  estimates  oL^alue  as  Applied 

Digitized  by  VjOOQIC' 


903  INDEX-DIGEST  Appeal  amd  Bnror 

t'or  caaw  la  D«e  JMg.  *  iLB.DIs.  Ker-Mo.Serlc*  *  Indexes  tee  Mune  topio  aad  KBT-MTJMBKB 


to  timber  land  alone,  bat  permitted  testimony 
as  to  value  before  and  aner  the  fire  of  the 
entire  tract,  was  without  injury  to  plaintiff,  aa 
damages  might  be  enhanced  by  rule  as  given. — 
Patterson  v.  Baltimore  &  O.  R.  Co.,  lOS  A. 
150. 

«=9 1 047(1)  (Vt.)  Limiting  plaintiff's  evidence  in 
an  action  for  fraud  to  one  defendant  only  is 
harmless  error,  where  jury  found  against  con- 
spiracy by  which  the  other  defendants  were 
sou^t  to  be  charged.— Arnold  v.  Somers,  106 

Lbnitation  on  evidence  in  an  action  for  fraud 
is  harmless  error,  where  similar  evidence  with- 
out limitation  had  previously  been  admitted. 
— Id. 

«=3l047(3)  (N.J.)  Where  Supreme  Coort  erred 
ic  not  striking  out  part  of  evidence  in  the 
cai>e  as  hearsay  and  incompetent,  but  it  was 
merely  cumulative  and  not  on  any  vital  issne  in 
cause,  the  error  is  harmless. — Borough  of  Chat- 
ham T.  Sisters  of  Charity  of  St.  Elizabeth,  KKS 
A.   204. 

^»I048(5)  (R.I.)  In  an  action  for  breach  of 
sale  contract  by  nondelivery  of  flour,  where  a 
nueatian  was  asked  as  to  the  merits  of  two 
different  brands  of  Soar,  and  answered,  "I 
can't  tell,"  the  seller  was  notprejudiced  there- 
by.— Verhasselt  v.  National  Wholesale  Grocery 
Co.,  105  A.  367. 

9=>l 048(5)  (R.I.)  Permitting  certain  questions 
during  cross-examination  was  harmless,  where 
questions  were  not  in  fact  answered  by  vritness. 
— Dawley  v.  Congdon,  105  A.  393. 
<8=9 1048(6)  (Vt.)  In  a  buyer's  action  for  fraud 
in  the  sale  of  rights  to  manufacture  a  vending 
machine,  exclusion  of  evidence  on  cross-exami- 
nation, as  to  whether  defendants  knew  of  any 
action  by  the  seller's  board  of  directors,  where- 
by defendants'  agent,  who  was  purchasing  a 
half  interest  in  the  property,  was  to  receive  a 
oommission  for  the  sale  to  himself,  heU  harm- 
less.—Arnold  V.  Somers,  105  A.  260. 
«=3l050(l)  (Md.)  In  an  action  for  injuries  re- 
ceived by  plaintiff,  who  was  struck  by  defend- 
ant's auto  truck  when  he  alighted  from  a  street 
car,  the  admissions  of  acts  and  ordinances  re- 
lating to  rules  of  the  road,  which  were  simply 
declaratory  of  the  common  law,  is  not  reversi- 
ble error.— Maryland  Ice  Cream  Co.  v.  Wood- 
bum.  105  A  2(i9. 

^s>  1 050(1)  (Vt)  In  action  on  note  defended  on 
ground  that  alleged  maker  did  not  sign  note, 
admission  of  evidence  for  plaintiff  that  payee 
received  check  from  insurance  company 
through  witness,  offered  for  purpose  of  show- 
ing payee's  possession  of  money  at  time  of 
execution  of  the  note,  was  harmless,  where  de- 
fendant after  calling  plaintiff  to  testify  cross- 
examined  her  as  to  such  transaction. — In  re 
Barron's  Estate,  105  A.  255. 

In  such  action,  evidence  of  payee's  stepson 
that  payee  had  at  one  time  shown  him  check 
for  amount  in  neighborhood  of  that  payable  by 
the  note,  offered  for  purpose  of  showing 
payee's  ability  to  make  loan  to  maker,  was 
harmless,  where  during  plaintiff's  testimony  as 
witness  for  defense  she  was  cross-examined  as 
to  such  transaction. — Id. 

Payee's  stepson's  testimony,  introduced  for 
purpose  of  showing  payee's  ability  to  make 
loan  to  payee,  as  to  payee's  share  of  the  es- 
tate of  her  deceased  husband,  was  harmless, 
where  plaintiff  being  examined  as  witness  for 
defense  was  cross-examined  in  regard  to  the 
share  so  received. — Id. 

<S='I050(2)  (Md.)  On  motion  after  the  term,  to 
strike  out  a  judgment  in  attachment  for  at- 
tempting to  dispose  of  property  in  fraud  of 
creditors,  failure  to  exclude  an  immaterial 
question  asked  defendant,  inviting  his  opinion 
on  a  question  of  financing,  held  harmless  error. 
— Scheldt  v.  Schermerhorn,  105  A.  5S1. 
«=3i05l(2)  (N.H.)  In  state's  action  to  abate 
bridge  obstructing  navigation,  legal  conclusion 
from  undisputed  evidence  being  that  bridge  is 
a  nuisance,  it  is  immaterial  and  harmless  to 
defendant  that  incompetent  evidence  may  have  ' 


been  introduced  to  prove  the  fact— State  t. 
Hutchina.  106  A.  610. 

^=»  1 052(2)  (Vt.)  In  an  action  by  a  purchaser 
for  fraud  in  the  sale  of  manufacturing  rights 
in  a  vending  machine,  based  upon  representa- 
tions by  the  selling  agent,  who  was  buying  a 
half  interest,  that  he  could  pay  cash,  evidence 
that  the  selling  corporation's  record  books 
showing  agent's  commissions  was  kept  in  a 
safe,  if  immaterial,  was  harmless,  where  the 
record  was  admitted.— Arnold  v.  Somers,  105 
A  260. 

«=3l056(l)  (Md.)  In  an  action  against  defend- 
ant railroad  company  for  damages  to  timber 
land  due  to  fire,  erroneous  exclusion  of  state- 
ments of  tradcmen  to  the  effect  that  they  start- 
ed the  fire  was  harmful  to  plaintifTs  case  in 
view  of  conflict  in  testimony  as  to  how  and 
when  the  fire  started.— Patterson  v.  Baltirnqre  & 
O.  K,  Co.,  106  A.  159. 

€=>I058(1)  (Md.)  The  exclusion  of  evidence, 
later  adhiitted,  was  harmless  to  appellants.— 
Wood  V.  Hankey,  106  A.  480. 
«=>I058(2)  (Md.)  In  an  action  on  a  note,  er- 
ror in  the  exclusion  of  testimony  that  certain 
shares  of  stock  deposited  by  defendants  with 
plaintiff  as  collateral  security  were  still  held 
by  plaintiff,  and  that  defendants  had  not  asked 
for  their  return,  was  harmless,  where  witness 
was  later  allowed  to  testify  as  to  the  same 
matter.— District  Nat.  Bank  of  Washington  v. 
Mordecai,  105  A.  586. 

«s»l064(l)  (Me.)  If  an  erroneous  instruction 
is  given  or  a  proper  one  refused  and  the  appel- 
late court  is  not  clearly  satisfied  that  a  dif- 
ferent verdict  would  not  have  been  found,  the 
exceptions  based  on  such  errors  will  be  sns- 
tained.— Starkey  v.  Lenin,  106  A.  858. 
«=>  1064(1)  (Md.)  In  action  by  purchaser  at 
public  auction  to  recover  from  creditors'  com- 
mittee, to  whom  debtor  had  assigned  certain 
assets,  amount  of  deposit,  sale  not  having  been 
consummated  on  account  of  inability  to  tranxfer 
good  title,  instruction  that  purchaser  could  not 
be  held  if  parties  who  sold  arbitrarily  left  him 
out  of  a  transaction  to  perfect  title  in  son  of 
original  owner,  and  sold  property  to  son  with- 
out his  consent,  etc.,  held  injurious  to  defend- 
ants, the  committee.— Richardson  v.  Malthan, 
105  A.  768. 

«=>I064(17  (Md.)  Prejudicial  error  cannot  be 
ascribed  to  instructions  not  materially  affecting 
the  result  of  the  case. — Martin  v.  W.  W.  Lana- 
ban  &  Co.,  105  A  777. 

<S=>  1064(1)  (Pa.)  Char^^e  affirming  defendant's 
point  amounting  practically  to  a  direction  of 
a  verdict,  generally  accurate  in  holding  that  if 
original  construction  was  faulty  and  resulted 
in  injury  to  plaintiff,  a  miner,  defendant  would 
be  liable,  but  overlooking  distinction  that  if 
fanlt  grew  out  of  want  of  repair  due  to  fore- 
man's neglect  defendant  was  not  liable,  though 
contradictory,  was  no  cause  for  reversal,  un- 
less on  a  review  of  whole  case  it  appeared  to 
be  harmful. — Chambercti  v.  Susquehanna  Coal 
Co.,  105  A.  277. 

®=>I067  (Me.)  If  a  proper  instruction  is  re- 
fused, and  the  appellate  court  is  not  clearly 
satisfied  that  a  different  verdict  would  not  have 
been  found,  exception  based  on  such  error 
will  be  sustained.— Starkey  v.  Lewin,  105  A. 
858. 

€=>I068(4)  (Conn.)  In  action  involving  amount 
due  under  construction  contract,  where  plaintiff 
admitted  payment  of  $295  on  account,  hut  de- 
fendant contended  that  he  had  paid  $6,S6.05,  an 
instruction  that  plaintiff  should  be  allowed  for 
reasonable  value  of  service  rendered,  less  what- 
ever payments  the  defendant  "ought  to  be  credit- 
ed with,  $205  or  $345,"  according  to  the  facts 
found,  although  incorrect,  was  harmless,  where 
the  jury  adopted  the  minimum  amount  of  $295. 
—Lenox  Const.  Co.  v.  Colonial  Const  Co.,  106 
A.  4«7. 

®=>I068(5)  (Md.)  In  a  personal  injury  action, 
where  nothing  was  said  in  testimony  as  to 
amount  of  medical  expenses,  and  such  matter 
was  disregarded  in  only  instruction  defining  ha- 
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ais  upon  which  damages  could  be  awarded,  and 
verdict  was  evidently  intended  as  compensa- 
tiou  for  injuries  sustained,  and  the  medical  ex- 
penses would  have  been  relatively  very  small, 
a  judgment  will  not  be  reversed  by  reason  of 
a  refusal  of  the  court  to  instruct  that  there 
was  no  evidence  legally  sufficient  to  entitle  the 
plaintiff  to  recover  for  any  such  expenses. — 
United  Laundries  Co.  v.  Bradford,  105  A.  303. 
9s>l07iU)  (I'a.)  Assignments  complaining  of 
referee's  findings  that  a  settlement  made  by 
defendant,  in  a  suit  against  third  parties,  was 
an  act  of  bad  faith  making  defendant  a  trustee 
for  plaintiff,  in  view  of  a  decree  simply  allowing 
plaintiff  to  prosecute  suit  against  such  third 
party  in  names  of  himself  and  of  defendant, 
was  not  harmful  to  defendant,  where  plaintiff 
was  not  awarded  any  of  money  received  by  de- 
fendant in  settlement— Robinson  v.  Fulton,  105 
A.  276. 

XVH.  DETERMUfATIOH  AND  DISPO- 

SITXOir  OF  CAUSE. 

(A)  Declalon  tn  General. 

©:»  1 1 1 1  (N. J.)  On  appeal  from  decree  in  chan- 
cery, advised  by  advisory  master  on  proofs 
taken  ex  parte  upon  bill,  which  has  been  regu- 
larly taken  as  confessed  against  the  appealing 
defendants  for  want  of  plea,  demurrer  or  an- 
swer, the  _  Court  of  Errors  and  Appeals  in- 
stead of  dismissing  appeal,  may  affirm  decree. 
— Hockhill  V.  Herr,  105  A.  188. 

(D)  Reversal. 

«=»II70(3)  (N.J.)  That  complaint  was  not  an- 
nexed to  capias  ad  respondendum  will  not  cause 
a  reversal  of  plaintiff's  judgment,  where  they 
were  both  served  the  same  day  and  defendant 
answered  and  filed  a  counterclaim,  and  exami- 
nation of  whole  case  does  not  show  that,  in 
view  of  P.  L.  191^  p.  382,  §  27,  such  error 
of  pleading  or  practice  injured  defendant's  sub- 
stantial rights.— Kein  v.   Katz.   105  A.  210. 

That  the  capias  ad  respondendum  contained 
no  clause  admonishing  defendant  to  file  his 
answer  within  20  days  will  not  lead  to  a  re- 
versal of  plaintiff's  judgment,  where  the  com- 
plaint served  with  the  writ  contained  such 
clause  and  defendant  in  fact  answered  within 
time  limited  and  such  error  did  not  injure  his 
substantial  right  (P.  L.  1012,  p.  382,  §  27). 
—Id. 

®=>  I  170(12)  (Pa.)  Decree  of  orphans'  court  in 
favor  of  life  tenant  claiming  additional  shares 
of  national  bank  stock  purchased  by  trustee 
under  will  with  amount  paid  to  him  as  a  cash 
dividend,  would  be  affirmed,  where  it  did  not 
injure  remaindermen's  rights  in  view  of  Act 
June  16,  1836  (P.  L.  683),  requiring  Supreme 
Court  to  decree  according  to  justice  and  equity. 
-In  re  Thompson's  Estate,  105  A.  273. 
4:^1175(7)  (Me.)  Where  deeds  in  appendix  to 
printed  record  were  not  identified,  offered,  and 
admitted  as  part  of  the  record  evidence,  and  the 
language  of  the  decree  clearly  shows  that  tlie 
justice,  when  drafting  the  decree,  had  the  deeds 
before  him,  and  must  have  relied  on  them,  ap- 
peal will  be  sustained  and  bill  dismissed  with- 
out prejudice ;  decree  not  being  sustainable  un- 
der the  evidence  actually  admitted. — Oliver  v. 
Aforsp.  105  A.  400. 

«=»  1175(7)  (R.I.)  Under  Gen.  Ijiwb  1900,  e. 
289.  |S  30.  32,  and  33,  where  defendant's  mo- 
tion tor  dismissal  of  an  equity  rase  was  grant- 
ed by  the  court  after  each  of  the  parties  had 
apparently  introduced  all  of  the  evidence  they 
desired  and  trial  judge  remarked  that  no  new 
trial  would  be  needed  if  the  Supreme  Court 
differed  with  him,  held,  that  on  reversing  the 
decree  the  Supreme  Court  need  not  remand 
the  case  for  a  new  trial;  it  not  appearing  that 
defendant  failed  to  introduce  evidence  on  ac- 
count of  accident  or  mistake.— Shepard  v. 
Springfield  Fire  &  Marine  Ins.  Co.,  105  A. 
576. 

In  view  of  Gen.  I^ws  1909,  c.  289.  S8  30.  32. 
and  33,  an  appeal  in  equity  is  not  usually  treat- 


ed by  the  Supreme  Court  as  a  proceeding  de 
novo,  but  as  a  proceeding  for  the  purpose  of 
reviewing  of  errors  stated  in  appellant's  rea- 
son for  appeal,  and  only  in  unusual  cases  need 
the  Supreme  Court  remand  equity  cases  for  re- 
trial or  allow  testimony  to  be  taken  in  the  Su- 
preme Court. — Id. 

$=3 1 178(1)  (Pa.)  The  award  on  appeal  of  a 
venire  facias  de  novo  means  that  the  case  should 
be  disposed  of  in  the  regular  and  orderly  way 
when  reached  on  the  trial  list. — Williams  t. 
Notopolos,  105  A.  819. 

(F)    Blandate    and    Proceedlnsa   !»    I<ovrrr 
Co  art. 

«=s>l203(5)  (Pa.)  Where  judgment  for  plaintiff 
on  a  trial  to  determine  validity  of  a  judgment 
entered  on  a  lease  was  reversed  by  Supreme 
Court  with  a  venire  facias  de  novo  because 
plaintiff  was  not  entitled  to  a  judgment  and  a 
writ  of  habere  facias  possessionem  for  broken 
condition  of  lease,  the  court  below,  on  remand, 
could  not  strike  case  from  trial  list  on  motion 
and  dismiss  proceeding. — WilUoma  v.  Notopoloa, 
105  A.  819. 

APPEARANCE. 

See  Appeal  and  Error,  «=»870;  Exceptions. 
Bill  of.  ^=951;  Justices  of  the  Peace,  ^=> 
120,  161. 

^=>I8  (NXCh.)  Where  nonresident  defend- 
ants, on  return  of  order  to  show  cause  in  chan- 
cery, file  special  appearance  for  purpose  of  con- 
testing jurisdiction,  but  make  no  motion  to  set 
aside  service  of  process  or  to  dismiss  bilL  tbe3' 
cannot  question  court's  jurisdiction  of  subject- 
matter  or  its  authority  to  make  order  aiskt>d 
for;  their  right  to  be  heard,  if  at  all.  being  as 
to  whether  they  can  be  required  to  respond  to 
the  order.— Brimberg  y.  Hartenfeld  Bag  Co.. 
105  A.  68. 

ARBITRATION.  AND  AWARD. 

See  Contracts,  (e=9232. 

ARCHITECTS. 

See  Contracts,  «=9232. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  <®=»707-729 ;  Trial,  «=»120. 

ARMY  AND  NAVY. 

See  Evidence.  ®=365:  Master  and  Servant,  ®=3 
417;    Wills,  «=5310. 

ARREST. 

See  Criminal  Law,  «s»1172;  Folae  Imprison- 
ment, $=»36. 

ARSON. 

See  Criminal  Law,  €=»417,  663. 

$=>40  (N.J.Sup.)  In  a  prosecution  for  arson. 
the  question  as  to  whether  there  was  a  fire 
in  a  stove  on  the  premises  was,  under  the  evi- 
dence, for  the  jury. — State  v.  Zamofsky,  10." 
A.  71. 

ASSAULT  AND  BATTERY. 

See  Contempt.  <S=s>2;  Criminal  Law,  ^=>1172: 
Homicide;  Rape,  ^=>40. 

I.   CrVIL   LIABELITT. 

(A)  Acta   Conatitntlnar  Aaaanlt  or  Bmtttrt 
and  LlablUtT-  Tlterefor. 

€=3l5  (N.J.Sup.)  The  possession  of  a  gas  met-T 
which  is  in  the  rightful  possession  of  house- 
holripr  may  be  defended. — Ryerson  v.  Carter,  1(C> 
A.  723. 

If  possession  of  a  gas  meter  installed  by  ea- 
company  cannot  be  regained  from  householder 
peaccabl}',  resort  should  be  bad  to  a  legal  rrme- 
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dy,  and  possesBion  cannot  be  legally  regained 
by  force. — Id. 

II.   ORIMIXAX.  BEBFONSIBIUTY. 

(B)   Proaecntlon  and   Pnnialiment. 

^=»92  (R.I.)  In  a  prosecution  for  assault  with 
a  dangerous  weapon,  evidence  as  a  whole  heid 
Buffident  to  justify  a  verdict  of  guilty.— State  v. 
Sharpe.  105  A.  T37. 

«s>96(3)  (R.I.)  In  the  trial  of  en  officer  for  as- 
sault with  a  dangerous  weapon,  an  instruction 
upon  self-defense  and  defpndant's  duty  to  re- 
treat held  sufficient,  and  warranted  by  the  evi- 
dence.—State  V.  Sharpe,  105  A.  737. 

In  the  prosecution  of  an  officer  for  assault 
with  a  dangerous  weapon,  an  instruction  on  self- 
defense,  that  an  officer  charged  with  service  of 
a  writ  had  a  right  to  remain  in  discharge  of 
that  duty,  held  correct.— Id. 

ASSESSMENT. 

See  Mnnicipal  Corporations,  «s>410;  Taxation, 
«=>308-496. 

ASSIGNMENTS. 

See  Bankruptcy,  «=»18S;  Easements,  4=924; 
Estoppel,  ©=70;  Gifts,  ®=>22;  Insurance, 
1^=587:  Landlord  and  Tenant,  <g=>79;  Navi- 
gable Waters.  9=>46;  Novation,  9=»13; 
Pleading,  €=>8 ;  Sales,  ®s>6;  Vendor  and 
Purchaser,  $=>18. 

ASSIGNMENTS  FOR  BENEFIT  OF 
,    CREDITORS, 

See  Appeal  and  Error,  ®=>10d4. 

rv.  ADMINISTRATION  OF  AUIORSD 
ESTATE. 

®=»239  (Aid.)  Purchaser  of  realty  at  public  auc- 
tion, sale  not  having  been  consummated  on  ac- 
count of  inability  to  transfer  good  title,  held 
not  a  necessary  party  to  subsequent  proceedings 
by  creditors'  committee,  to  whom  debtor  had 
assigned  certain  assets,  which  had  conducted 
sale  to  perfect  title  in  son  of  original  owner, 
that  he  might  transfer  good  title  to  property 
to  corporation  to  be  organized  to  build  on  prop- 
erty.—Richardson  v.  Malthan,  105  A.  766. 

Agreement  between  attorney  for  purchaser  of 
realty  at  public  auction  sale  by  a  creditors'  com- 
mittee, the  attorney  for  a  garage  company  to 
be  organized,  and  the  son  of  the  original  own- 
er, who  desired  to  obtain  the  purchaser's  in- 
terest for  transfer  to  the  company,  could  not 
affect  the  creditors'  committee  without  their 
consent. — Id. 

€=»247  (Md.)  When  creditors'  committee,  to 
whom  debtor  had  assigned  certain  assets,  sold 
realty  to  garage  company,  they  could  not  con- 
vey It  to  successful  bidder  at  their  prior  public 
sale  at  auction  who  had  made  a  deposit,  but  if 
such  bidder  for  a  consideration  agreed  with 
committee  that  his  deposit  should  be  applied  to 
price  to  be  paid  by  garage  company,  he  cannot 
recover  deposit  from  committee,  though  if  his 
agreement  was  merely  with  a  promoter  of  the 
company,  and  the  committee  were  not  parties, 
bis  right  to  recover  the  deimsit  was  unaffected. 
—Richardson  v.  Malthan,  105  A.  766. 
^=>279  (Md.)  In  action  by  purchaser  at  public 
auction  to  recover  from  creditors'  committee, 
to  whom  debtor  had  assigned  certain  assets, 
amount  of  deposit  sale  not  having  been  con- 
summated on  account  of  inability  to  transfer 
good  title,  instruction  that  purchaser  was  enti- 
tled to  be  made  party  to  suit  to  perfect  title  in 
son  of  original  owner,  that  he  might  transfer  to 
company,  held  erroneous,  as  calculated  to  mis- 
lead jury  and  prejudice  defendants. — Richardson 
T.  Malthan,  106  A.  766. 


ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insur- 
ance, 4=s>771. 
^3»I9  (N.J.)  By  agreement  whereby  defendant 
lodge  rented  restaurant  to  H.,  held  th^  it  was 
impliedly  agreed  that  H.  should  furnish  and  pay 
for  food  so  that  plaintiff  who  furnished  food- 
stuffs to  H.  for  the  restaurant  could  not  re- 
cover from  defendant  on  the  theory  that  H. 
was  acting  as  defendant's  agent  because  of  said 
agreement. — L.  Lehman  &  Co.  v.  Trenton  Lodge, 
No.  164,  Loyal  Order  of  Moose,  105  A.  727. 

ASSUMPSIT,  ACTION  OF. 

See  Appeal  and  Error,  ®=9845;  Carriers.  *=> 
202;  Evidence,  <3=»472;  Executors  and  Ad- 
ministrators, €=9451;  Judgment,  $=>570: 
Vendor  and  Purchaser,  4S=»341;  Work  and 
Labor. 

©=94  (N.H.)  In  assumpsit  by  a  hospital 
against  a  former  patient  to  recover  for  board 
and  treatment,  the  necessary  promise  to  pay 
may  be  either  express  or  Implied,  or  it  may 
arise  by  estoppel.- Elliot  Hospital  v.  Tur- 
cotte.  105  A.  361. 

©=35  (Md.)  Where  a  written  contract  has  not 
been  performed  by  plaintiff  or  performance  waiv- 
ed or  prevented  by  defendant,  plaintiff  cannot 
recover  on  the  common  counts  in  assumpsit  for 
its  part  performance. — Waddell  ▼.  Phillips,  105 
A.  771. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  ©=3204-217. 

ATTACHMENT. 

See  Appeal  and  Error,  «=>465,  842,  1050: 
Assignments  for  Benefit  of  Creditors,  ©=:> 
270;  Charities.  ©=»20;  Divorce,  «=»209;  Ex- 
ecution, ©=9273;  Garnishment;  Injunction, 
©=9ll0;  Partnership,  ©=948;  Receivers,  ©=9 
77;  Reformation  of  Instruments.  ©=933;  Sub- 
rogation, ©=92,  14;  Trial,  «s>184,  308. 

n.    PBOPEBTY  SITB  JEOT  TO  ATTACH. 

KENT. 

^»63  (N.J.Ch.)  Goods  in  possession  of  com- 
mon carrier  may  not  be  attached  under  Act 
Cong.  Aug.  29,  1910,  §  23  (U.  S.  Oomp.  St 
1916.  f  88040.  and  Act  March  27,  1913  (P.  L. 
p.  251)  §  24,  unless  the  bill  has  been  surrender- 
ed to  carrier  or  negotiation  has  been  "enjoin- 
ed": the  term  "enjoined"  implying  effective  re- 
straint, and  the  bill  being  the  res  rather  than 
the  goods.— Brimberg  v.  Hartenfeld  Bag  Co., 
105  A.  68. 

V.   LEVT,   t.IEN.   AND    CUSTODY   AND 
DISPOSITION  OF  PROPERTY. 

©=sl80  (Me.)  Where  real  property  was  at- 
tached, but  no  service  was  made  on  the  owner, 
who  subsequently  sold  the  property  to  third 
person  without  knowledge  of  the  attachment, 
such  third  person  was  not  guilty  of  laches  in 
failing  to  examine  the  records;  it  appearing 
that  he  was  in  poor  physical  and  mental  health. 
-Williams  v.  Libby.  105  A.  855. 

Rev.  St.  c.  86.  §  59.  providing  that  when  a 
right  of  redemption  of  real  estate  is  attached 
and  such  real  estate  is  redeemed  before  levy 
of  execution,  the  attachment  holds  the  prem- 
ises discharged  of  the  levy  or  mortgage,  does 
not  apply  to  a  discharge  of  a  mortgage  by  mu- 
tual mistake  of  the  parties. — Id. 

Where  land  that  had  been  attached  was  sold 
without  knowledge  of  the  attachment,  and  the 
purchaser  discharged  a  mortgage  thereon  be- 
cause of  mistake  of  fact  as  to  title,  the  attach- 
ing creditor  could  not  thereafter  levy  on  the 
attached  premises  and  hold  the  proceeds  of  a 
forced  sale  as  against  the  purchaser,  to  a 
greater  extent  than  the  value  of  the  equity  of 
redemption. — Id. 
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ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=237,  655 ;  Contempt, 
<S=>68;  Corporations,  ®=>565;  Criminal  Law, 
«=>839;  Evidence,  <8=9237;  Exceptions,  Bill 
of,  €s>51*,  E^audulent  Oonveyancea,  €=>213: 
Indemnity,  <e=>8;  Injunction,  «=>232:  Towns, 
<SS939;  Trial,  <S=»120;  Witnesses,  <S=»360. 

I.  THE   OFFIOE   OF  ATTORNEY. 

(B)   PrlTtlcKes,    Diaabllltiea,    and    Llablll- 
ties. 

<S=92I  (N.J.Ch.)  Solicitor  who  filed  pleading 
for  wife  defending  a  divorce  suit  which  was 
heard  and  dismissed  will  not  be  ordered  to 
withdraw  from  her  subsequent  divorce  suit, 
wherein  he  filed  a  pleading  for  defendant  hus- 
band, where  any  confidential  information  im- 
parted by  wife  to  him  would  not  be  available 
in  latter  suit  because  facts  of  former  suit 
were  res  judicata,  and  where  facts  in  latter 
suit  arose  since  termination  of  bis  relation  as 
solicitor  for  wife.— Wilber  y.  Wilber,  105  A. 
664. 

ATTORNEY  GENERAL 

See  Criminal  Law,  9=>585. 

ATTORNEYS  FEES. 

See  Contempt,  ^»68. 

AUCTIONS  AND  AUCTIONEERS. 

See  Assignments  for  Benefit  of  Creditors,  9=» 
—    147. 


239,  247 


AUTOMOBILES. 


See  Appeal  and  Error,  «=s)308;  Bailment,  «=» 
18;  Bridges,  «=»40,  45;  Evidence,  «=>419, 
442;  Highways,  «=»183,  184,  213;  JusUces 
of  the  Peace,  «=»38;  Livery  Stable  and 
Garage  Keepers,  *=»8;  Master  and  Servant, 
«=301,  305,  330,  332,  375,  404,  417;  Mu- 
nicipal Corporations,  iS=5>703,  705,  706;  New 
Trial,  ®=»71 ;  Principal  and  Agent,  ®=>22; 
R^roads,  «=3327,  350,  351;  Street  RaU- 
roads,  <S=»00;  Trial,  «=>296,  312. 

BAIL 

See  Appeal  and  Error,  «=>870;  Execution,  «» 
433. 

I.  IN   CITII.  ACTIONS. 

«=»24  (R.I.)  Under  Gen.  Laws  1909,  c.  324,  { 
2,  providing  that  any  person  who  shall  become 
bail  in  a  civil  action  may,  at  any  time  before 
final  judgment  against  him  as  bail  on  scire 
facias,  discharge  himself  by  committing  his  prin- 
cipal to  jail,  paying  or  tendering  accrued  costs, 
etc.,  and  giving  notice  of  commitment  within 
six  days,  held  that  one  who  attempted  to  dis- 
charge himself  as  bail  must  pay  or  tender  ac- 
crued costs  within  the  time  mentioned,  and  the 
mere  fact  that  he  committed  his  principal  to 
jail  and  gave  notice  is  insufficient  to  work  a 
discharge.— Sloran  v.  Goularte,  105  A.  646. 

Under  Gen.  Laws  1909^  c.  824,  f  2,  providing 
for  the  discharge  of  bail  in  a  civil  action  by 
committing  the  principal  to  jail,  paying  or 
tendering  the  accrued  costs  of  scire  facias,  etc., 
and  in  view  of  chapter  364.  §  7,  held  that  the 
word  "accrued"  means  those  costs  which  had 
come  into  existence  as  an  enforceable  claim, 
and  such  costs  which  inclsde  the  officer's  fees 
for  service  of  the  writ  must  be  tendered  or 
paid,  though  the  costs  have  not  yet  been  taxed. 
—Id. 

€=»37  (R.I.)  Where,  in  an  action  by  writ  of 
scire  facias  auninst  defendant  as  bail,  defendant 
defaulted,  held  that  judgment  might,  under  Gen. 
I^ws  1909,  c.  294,  §  1,  be  entered  at  once, 
and  though  defendant  surrendered  the  princi- 
pal, yet,  where  he  did  not  comply  with  chapter 
324,   §  2,  by  paying  or  tendering  coats,   etc., 


judgment  might  be  entered  without  waiting  for 
the  expiration  of  the  six-day  period  within 
which  notice  of  the  commitment  of  principal 
must  be  given.— Moran  v.  Goularte,  106  A-  646. 

BAILMENT. 

See  Execution,  ^=954:  Livery  Stable  and  Ga- 
rage Keepers,  4=>8;  Master  and  Servant. 
«=s>301 ;   Replevin,  «=>11. 

9=»I8(2^  (Md.)  A  repairman  who  repairs  an 
automobile  has  a  common-law  lien  thereon  un- 
til charges  for  labor  and  expenses  are  paid. — 
Winton  Co.  v.  Meister,  105  A.  301. 

Where  a  contract  for  the  conditional  sale  of 
an  automobile,  providing  for  retention  of  title. 
and  that  to  be  valid  as  to  third  parties  it  must 
be  recorded  within  20  days,  was  not  recorded 
within  such  time,  the  seller  s  lien  could  not  be 
upheld  as  a  prior  claim  as  against  lienors  for 
repairs,  in  view  of  the  contract  provision,  and 
of  Acts  1916,  c.  355,  requiring  conditional  sales 
to  be  recorded  as  to  third  persons. — Id. 
^=9 18(3)  (Md.)  A  repairman  did  not  lose  bis 
common-law  lien  for  repairs  on  an  automobile 
merely  because  it  was  temporarily  removed 
from  his  possession  with  his  consent,  on  the 
understanding  that  it  was  to  he  returned  and 
kept  until  repairs  were  paid,  where  it  subse- 
quently was  returned.— Winton  Co.  v.  Meister, 
105  A.  301. 

BANKRUPTCY. 

See  Appeal  and  Error,  €=>151;  Assignments 
for  Benefit  of  Creditors;  Execution,  4=>451 ; 
Fraud.  <8s=>64 ;  Indemnity,  «=9lO,  12;  Sub- 
rogation, €=>7. 

HI.   ASSIGNMENT,  ADMINATRATIOH, 

AND  DISTRIBITTION  OF  BAJNK- 

BUFT'S  ESTATE. 

(O)  Pretereaaea   aad    Trauaters   by    BaaU> 

rapt,  aad  Attaehmenta  aad 

Other  Lleua. 

(S=9 188(1)  (Conn.)  Where  a  pledge  of  install- 
ment contracts,  under  which  pledxor  continued 
to  collect  installments^  was  made  to  secure 
loan,  which  was  ultra  vires,  the  pledgee  though 
entitled  upon  pledgor's  bankruptcy  to  retain 
the  contracts  until  payment  of  debt,  was  not 
entitled  to  interest  m  or  lien  upon  collectioiis 
in  hands  of  seller's  trustee. — Barker  Piano  Co. 
V.  Commercial  Security  Co.,  105  A.  328. 
^3 1 88(8)  (Conn.)  Where  installment  contracts, 
under  which  seller  continued  to  coUect  install- 
ments, were  legally  pledged  to  secure  a  loan,  the 
pledgee,  on  the  pledgor's  bankruptcy,  was  en- 
titled to  lien  on  collections  in  hands  of  trustee, 
though  no  notice  of  assignment  had  been  given 
to  debtors  until  shortly  before  bankruptcy  and 
until  after  the  pledgee  had  knowledge  of  the 
insolvency.— Barter  Piano  Co.  v.  Commercial 
Security  Co^^  105  A.  .328. 

©=3209(1)  (Pa.)  Under  Bankruptcy  Act  July  1. 
1S9S,  §  70,  subsec.  5a  (U.  S.  Comp.  St.  g  9654). 
a  trustee  in  bankruptcy  may  recover  in  eject- 
ment land  paid  for  by  bankrupt,  title  to  which 
was  taken  in  names  of  himself  and  wife  as  ten- 
ants by  entireties,  without  proof  of  actual  fraud ; 
such  recovery  not  being  affected  by  fact  that 
subsequent  creditors  may  be  thereby  benefited 
by  participatitm  in  distribution  of  whole  ratate. 
—Shaver  v.  Mowry,  105  A.  505. 

(B)   Actions  bT  or  Aaratnat  Traate*. 

€=s>295  (N.J.)  Where  a  trustee  in  bankruptcy 
voluntarily  submitted  himself  and  his  rights 
to  jurisdiction  of  a  state  court  in  action  to 
foreclose  a  chattel  mortgage  upon  outetanding 
accounts  of  the  bankrupt  he  is  in  no  positioD 
to  lawfully  avoid  the  enforcement  of  a  decree 
to  account  for  moneys  received  by  him  result- 
ing from  the  accounts,  wheresoever  the  same 
may  have  been  collected. — Commercial  Tract 
Co.  of  New  Jersey  t.  Drayton,  106  A.  241. 
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V.  BIOBTS,  RXBIEDIES,  AIVS  DIS- 
OBABGE  OF  BANKBTTPT. 


<S=»433(7)  (Pa.)  A  bankrupt,  after  his  dis- 
cHargc,  cannot  quostion  whether  judgment  credi- 
tor can  proceed  by  execution  on  a  judgment  en- 
tered against  bankrupt  before  bankruptcy 
against  realty  which  he  had  ccmveyed  to  his  wife 
before  bankruptcy,  or  whether  a  sheriff's  sale  of 
her  interest  would  pass  any  title,  in  view  of 
Bankruptcy  Act  (U.  S.  Comp.  St.  H  »585- 
9656>,  authorizing  trustee  to  recover  property 
fraudulently  conveyed  by  bankrupt — Deposit 
Nat.  Bank  v.  Hay,  105  A.  483. 

BANKS  AND  BANKING. 

Se*  Corporations,  ®=»642;  Criminal  Law,  *=> 
663;  Taxation,  <8i=»378;  Trusts,  <S=»21;  Wills, 
«=>559,  612,  672,  684,  685. 

m.  FUHCTIONS   AND   DEAX.IM08. 
(D)   Colleotlons. 

«=9l56  (Pa.)  The  relation  between  the  deposi- 
tor of  a  check  and  the  bank  receiving  it  for  col- 
lection is  that  of  principal  and  agent;  the  bank 
being  agent  for  the  bolder  or  payee  only,  and 
not  for  the  drawer  or  maker. — Cohen  v.  Irades- 
men's  Nat  Bank.  105  A.  43. 
^=>I7I(2)  (Pa.)  For  its  negligence  in  collecting  a 
check  a  collecting  bank  Is  liable  only  to  the 
person  or  corporation  which  employed  it  to 
make  the  collection. — Cohen  v.  Tradesmen's 
Nat  Bank,  105  A.  43. 

nr.  NAiroNAX.  baitks. 

^s>287(4)  (R.I.)  In  a  suit  by  a  bondholder 
against  the  receiver  of  a  national  bank  which 
bought  in  property  for  the  benefit  of  all  bond- 
holders, including  complainant,  evidence  held 
insufficient  to  show  that  the  receiver  in  dispos- 
ing of  the  bonds  made  a  profit  for  which  he 
was  bound  to  account  to  complainant. — Brown 
V.  Curtis, -105  A.  567. 

The  evidence  was  also  insufficient  to  show 
that  the  receiver,  in  disposing  of  the  bonds, 
failed  to  conduct  the  sale  so  as  to  obtain  a 
fair  price.— Id. 

V.    SAVIN08   BANKS. 

€=3307  (K.I.)  Defendant  trust  company,  which 
took  over  assets  of  a  savings  bank  in  which 
plaintiff  had  a  deposit,  and  assumed  obligation 
to  deal  with  deposits  coming  into  its  posses- 
sion only,  would  not  be  liable  to  plaintiff,  where 
bank  had  paid  plaintiff's  deposit  to  some  person 
having  possession  of  plaintiff's  passbook,  since 
defendant  cannot  be  held  liable  as  trustee  of 
a  fund  which  never  came  into  its  possession. — 
Myers  V.  Washington  Trust  Co.,  105  A.  565. 

BASTARDS. 

See  Witnesses,  <S=s269,  370. 

m.  PBOCEEDINOS   UNDER  BAS- 
TARDY XJIWS. 

«=»49  (Conn.)  Pub.  Acta  1917,  c.  26,  as  to 
certificate  of  reputable  physician  as  to  com- 
plainant's pregnancy,  does  not  require  that 
complaint  in  oastardy  proceeding  allege  the 
making  and  filing  of  the  certificate. — Hellman  t. 
Karp,  106  A.  678. 

<trB>55  (Conn.)  Certificate  of  birth  reciting  pa- 
ternity was  evidence  in  corroboration  of  plain- 
tiff's testimony  that  defendant  was  father  of 
the  bastard.— Hellman  v.  Karp,  105  A.  678. 
^»55  (Md.)  In  a  prosecution  for  bastardy,  ev- 
idence that  prosecuting  witness  bad  met  accused 
several  times  during  the  period  of  gestation, 
and  prior  to  her  complaint  to  the  justice  of 
the  peace,  and  had  not  told  accused  he  was 
the  cause  of  her  condition,  was  properly  ex- 
cluded; there  being  no  occasion  requiring  her 
to  so  tell  him.— Seibert  v.  State,  105  A.  161. 
4=>58  (Conn.)  In  bastardy  proceeding,  state- 
ments of  complainant  as  to  paternity  of  child. 


as  corroborative  of  complainant's  testimony  to 
the  same  effect — Hellman  v.  Karp,  105  A.  678. 
9=958  (Md,.)  Where  prosecutrix  in  a  bastardy 
prosecution  was  returning  from  the  justice  of 
the  peace,  where  she  had  just  made  affidavit 
that  the  traverser  was  the  father  of  her  child, 
she  was  not  called  upon  to  discuss  the  question 
with  others,  and  her  silence  could  not  ne  con- 
strued as  an  admission. — Seibert  v.  State,  105 
A.  161. 

«=»59  (Md.)  In  a  prosecution  for  bastardy,  evi- 
dence tnat  the  mother  had  sexual  intercourse 
with  other  men  at  about  the  time  the  child  was 
begotten  is  admissible,  and  the  mother  may 
be  interrogated  regarding  intercourses  within 
the  time  when  the  child  could  have  been  begot- 
ten.—Seibert  V.  State,  105  A.  161. 

In  a  bastardy  prosecution,  evidence  that  prose- 
cuting witness  kept  company  with  men  other 
than  defendant  at  time  when  child  might  have 
been  begotten  is  not  competent,  unless  offered 
to  show  sexual  connection  with  them,  but  posi- 
tive evidence  thereof  is  unnecessary,  since  it 
may  be  inferred  from  suspicious  circumstances. 

-13.  .    ,. 

While  it  is  proper  that  within  the  court's  dis- 
cretion some  latitude  be  allowed  the  defendant 
in  a  bastardy  case  in  order  to  protect  one  false- 
ly accused,  he  may  not  introduce  evidence  of  as- 
sociation with  other  men  merely  to  reflect  on 
prosecuting  witness. — Id. 

fti  a  bastardy  prosecution,  although  there  was 
no  evidence  thereon,  the  court  understands  that 
the  gestation  period  is  usually  less  than  300 
days,  so  that  there  being  no  direct  evidence 
thereof,  circumstantial  evidence  tendibg  to  show 
that  prosecuting  witness  had  intercourse  with 
another  than  defendant  310  days  before  child's 
birth  is  speculative  and  inadmissible,  in  ab- 
sence of  evidence  of  an  unusual  period  of  gesta- 
tion.—Id. 

«5378  (Conn.)  Under  Gen.  St.  1918,  I  6008, 
what  sum  defendant,  alleged  to  be  the  father  of 
a  bastard,  shall  pay,  and  what  the  period  of 
payment  shall  be,  rests  in  the  sound  discretion 
of  the  court  below.— Hellman  v.  Karp,  105  A. 
678. 

i&»92  (Conn.)  To  procure  correction  of  find- 
ing in  bastardy  proceeding  under  procedure 
authorized  by  Gen.  St.  1918,  S  5832.  and  to 
give  the  appellate  court  a  basis  of  action,  it  is 
essential  that  the  assignment  of  error  shall 
state  in  such  way  as  to  fairly  present,  and  thus 
make  reasonably  apparent,  such  correction  of 
the  finding  as  is  claimed.— Hellman  v.  Karp,  105 
A.  678.  .  .     ^ 

Specification  in  assignment  of  error  in  bas- 
tardy proceeding  that  court  erred  in  finding 
ultimate  fact  in  favor  of  plaintiff  as  set  forth 
in  paragraphs  1  and  2  of  the  finding,  does  not 
make  reasonably  apparent  the  correction  claim- 
ed.-Id.  ^  .     ^ 

Specification  in  asagnment  ot  error  m  bas- 
tardy proceedings  that  evidence  was  too  conflict- 
ing, uncertain,  and  unreliable  to  base  a  finding 
of  fact  upon,  in  favor  of  plaintiff,  does  not  make 
reasonably  apparent  correction  claimed.— Id. 

The  evidence  as  to  paternity  of  bastard  be- 
ing conflicting,  it  was  for  the  trier  to  .find  the 
fact  or  draw  the  conclusion.— Id. 

Under  Gen.  St  1918.  |  6008,  what  sum  de- 
fendant alleged  to  be  the  father  of  a  bastard 
shall  pay,  and  what  the  period  of  payment  shall 
be,  rests  in  the  sound  discretion  of  the  court 
below,  and  the  court  on  appeal  will  not  inter- 
fere unless  discretion  has  been  abused. — Id. 
<S=»92  (Md.)  In  a  prosecution  for  bastardy,  the 
exclusion  of  evidence  of  what  was  said  in  pres- 
ence of  prosecuting  witness  before  birth  of  her 
child  as  to  the  detendant  not  being  its  father, 
offered  to  show  that  she  said  nothing  In  con- 
tra(iiction,  was  harmless,  where  witness  later 
stated  that  the  girl  said  nothing.— Seibert  v. 
State,  105  A.  161. 
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BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Lioan  Associations ;  Insur- 
ance, «=s>55,  141,  145.  152.  5K5,  771. 

BICYCLES. 

See  Municipal  Corporations,  €^705. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  ot. 

BILL  OF  REVIEW. 

See  Equity,  <S=>452. 

BILLS  AND  NOTES. 

See  Affidavits,  ^=»15;  Alteration  of  Instru- 
ments, €s»5,  8;  Appeal  and  Error,  $=>1050, 
1058;  Banlis  and  Bunking,  <g=>15U,  171; 
Canrellation  of  Instruments,  ®=5l3;  Corpo- 
rations, €=3479;  Evidence,  «=9474,  564; 
Franda,  Statute  of,  ®=»107 ;  Fraudulent  Con- 
veyances, <S=»217;  Guaranty,  ©ss.'jn;  Hus- 
band and  Wife,  «=985,  159,  232;  Indictment 
and  Information,  €=>110;  Insurance,  ®=>5.j; 
Limitntion  of  Actions,  ®=3l5,  l.">5;  Pleading, 
^=»35C;  Principal  and  Agent,  €=»13(5;  Prin- 
cipal and  Surety,  ®=>101,  185;  Sales,  ®=» 
201,  345,  350;  .Subrogation,  «=»7;  Vendor  and 
Purchaser,  €=»17;  Witnesses.  $=9372. 

A 

X.  REQUISrrXiS  aitd  vauditt. 

(K)  Coaalderation. 

i&=96  (Pa.)  In  view  of  Act  May  16.  1901  (P. 
L.  Ift4)  §  29,  maker  of  accommodation  note, 
given  in  part  payment  of  pre-existing  indebt- 
edness of  another,  was  absolutely  liable  there- 
on.—Edward  B.  BuWer  Co.  v.  Chideater,  105 
A.  52. 

V.  BIGHTS  AND  LIABILITIES  ON  IN. 

DORSEMENT  OB   TBANSFER. 

(B)   Indorwement  tor  Transfer. 

«=9282  (N..T.Sup.)  The  indorser  of  a  negotiable 
note  is  not  a  joint  obligor  with  the  maker.— 
Smith  V.  Dowdeu,  105  A.  720. 

(D)  Bona  Fide  Purchaser*. 

^=>34l  (Pa.)  The  payee  of  a  promissory  note 
may  become  a  holder  in  dae  course  under  the 
Negotiable  Inatriiment  Act  (Act  May  16.  1901 
[P.  L.  203])  f  64,  relating  to  liability  of  in- 
dorser before  transfer,  and  may  maintain  an 
action  thereon  against  the  indorsers.  signing  in 
blank  before  delivery  to  payee. — Johnston  v. 
Knipe,  105  A.  705. 

In  action  on  note  by  payee,  who  bad  become 
the  bolder  for  value  before  maturity,  against  an 
indorser.  it  was  not  material  to  plaintiCF's  re- 
covery that  he  had  indorsed  the  note  above  the 
defendant  indorser's  signature  to  facilitate  its 
collection. — Id. 

VII.  PATHENT   AND   DISOHABOE. 

^=»439  (Fa.)  In  action  on  accommodation  note, 
given  in  part  payment  of  a  pre-existing  in- 
debtedness, contention  that  a  subsequent  com- 
position by  principal  obligor  with  its  creditors 
extinguished  claim  on  note  was  without  merit, 
where  obligor's  correspondence  with  plaintiff 
thereafter  acknowledged  existence  of  indebted- 
ness.—Edward  E.  Buhler  Co.  v.  Chidcster,  105 

A.  52.  

Vm.   ACTIONS. 

€=3504  (Vt.)  In  action  on  priest's  note  defend- 
ed on  ground  that  priest  did  not  sign  note, 
parish  records  offered  for  purpose  of  showing 
that  note  was  not  reported  as  an  obligation  of 
the  parish  were  inadmissible;  the  parish's  ob- 
ligation on  the  note  being  immaterial  on  issue 
of  whether  priest  signed  note  as  an  indindual 
obligation, — In  re  Barron's  Estate,  105  A.  255. 


€=>5I6  (N.J.Sup.)  Where  payee  of  note  pro- 
duces promissory  note  with  proof  that  it  is  un- 
§aid,  be  has  made  a  prima  facie  case. — Ontral 
av.  Bank  Co.  v.  Barber.  105  A.  22. 
4^525  (Pa.)  In  an  action  on  a  note  by  the 
payee  who  had  become  the  bolder  for  value  be- 
fore maturity  against  an  indorser,  who  con- 
tended that  he  had  indorsed  the  note  for  the 
accommodation  of  the  maker  with  the  under- 
standing that  plaintiff's  name  should  not  be  in- 
serted in  a  blank  as  the  payee,  evidence  held  to 
sustain  a  verdict  and  judgment  for  plaintiff.— 
Johnston  v.  Knipe.  105  A.  705. 
€=>538(5)  (Vt.)  In  action  on  note  defended  on 
ground  of  forgery,  an  instruction  on  the  pre- 
sumption of  innocence  was  not  defective  by 
failure  to  instruct  that  such  presumption  was 
not  conclusive,  where  jury  was  told  that  plain- 
tiff was  presumed  to  be  innocent  of  the  crime 
of  forgery,  and  that  such  presumption  was 
evidence  in  her  favor  to  be  weighed  in  con- 
nection with  other  evidence  determining  wheth- 
er note  was  signed  by  alleged  maker. — In  re 
Barron's  Estate,  105  A.  255. 

BITUMINOUS  MINE. 

See  Master  and  Servant,  ®S3101,  102,  105. 

BONDS. 

See  Appeal  and  Error,  i8=257,  3»4.  465.  736: 
Banks  and  Banking,  ^=3287;  Cancellation  of 
Instruments,  ®=3l;  Carriers.  ^=312;  Consti- 
tutional Law,  «=9l43;  Corporations,  ®=347!). 
4.S2,  573;  Costs,  «=9l37;  Courts,  €=>7!<. 
489;  Executors  and  Administrators.  ®=9299: 
Gifts.  €=322;  Judgment.  €=357;  Mechanics' 
Liens,  €=3T6;  Mortgages,  €=3216.  454;  Mu- 
nicipal Corporations,  €=3867,  951;  Pleading. 
€=38,  258;  Principal  and  Agent,  €=»105, 
124;  Principal  and  Surety,  €:»42;  Receiv- 
ers. €=»174,  180;  Replevin,  €=»48.  87; 
Schools  and  School  IMstricts,  €=363;  Stat- 
utes. €=3120,  122;  Subrogation,  <g=32;  Tro- 
ver and  Conversion,  €=3M;  T'sury,  ^s>130: 
War,  €=310,  12;    Wills,  €=3565. 

BOUNDARIES. 

See  Eminent  Domain.  €=385;  Highways,  ^s 
50,  54;   Navigable  Waters,  €=336,  37. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Trial,  €=»120. 

€=37  (N.H.)  Where  valid  contract  to  marry  is 
made,  the  mere  fact  that  subsequent  illicit  re- 
lations furnished  the  motive  for  delaying  per- 
formance did  not  render  the  original  contract 
illegal. — Crossett  v.  Brackett,  105  A.  5. 
€=39  (N.H.)  Where  a  valid  contract  to  marry 
is  made,  the  mere  fact  that  subsequent  illicit 
relations  furnished  the  motive  for  delaying  per- 
formance did  nut  abrogate  the  original  contract. 
—Crossett  v.  Brackett,  105  A.  5. 
€=>I0  (N.H.)  A  contract  to  marry  continues 
in  force  until  abandoned  by  agreement  of  the 
parties  or  until  disavowed  by  one  of  them,  and 
is  not  breached  until  a  demand  for  performance 
is  made.— Crossett  v.  Brackett,  1()5  A.  5. 
€=3 1 5  (N.H.)  It  is  not  the  right  to  demand 
performance,  nor  even  a  demand,  which  creates 
1  the  right  to  sue  for  breach  of  marriage  prom- 
!  ise,  but  the  refusal  to  comply  with  the  demand. 
or  a  disavowal,  and  limitations  does  not  ran 
until  such  refusal  or  disavowal. — Crossett  v. 
Brackett.  105  A.  5. 

BRIBERY. 

See  Witnesses,  €=>300. 

BRIDGES. 

See  Appeal  and  Error.  «s>308.  1051;  Naviga- 
ble Waters,  €=>20;  Towns,  €s»39. 
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n.  REOUXJITION   AMD   VSE  TOR 
TRAVZX. 

®=>40(2)  (R.I.)  A  town,  reqoired  by  Gen. 
Laws  1909,  c.  46,  S  15,  and  chapter  83,  S  1,  to 
keep  its  highways  and  bridges  in  repair,  and  for 
failure  so  to  do  rendering  it  liable  for  inj^jry 
to  persons  using  the  same  with  "teams,  carts, 
and  carriages,"  will  be  equally  liable  for  dam- 
ages to  an  automobile,  resulting  from  a  defect 
In  a  bridge  which  would  have  caused  injury  to  a 
horse-drawn  vehicle.— Smith  v.  Howard,  105  A. 
649. 

Subject  to  the  ordinary  rules  as  to  negligence 
of  the  parties  and  the  provisions  as  to  the 
obligations  of  towns,  a  town  is  liable  for  injury 
to  an  automobile  track  and  load  of  10  tons 
weight,  resulting  from  a  defective  bridge,  pro- 
vided the  use  of  such  a  heavy  vehicle  and  load 
is  reasonable  upon  the  kind  of  bridge  which 
defendant  should  maintain  at  such  place. — Id. 
€=>45  (Me.)  Notice  given  to  town,  pursuant  to 
itev.  St.  c.  24,  i  92,  on  behalf  of  person  injured 
when  driving  his  automobile  on  a  public  bridge, 
held  sufficient  in  its  specification  of  the  nature 
and  location  of  the  defect  in  the  way  that  caus- 
ed injury. — Creedon  v.  Inhabitants  of  Town  of 
Kittery.  103  A.  124. 

Notice  given  to  town,  pursuant  to  Rev.  St. 
c.  24,  I  ^  on  behalf  of  person  injured  when 
driving  automobile  on  bridge,  held  sufficient  in 
its  specification  of  nature  of  plaintiff's  bodily 
injuries. — Id. 

Notice  given  to  town,  pursuant  to  Rev.  St.  c. 
24,  I  92,  on  behalf  of  person  injured  when  driv- 
ing automobile  on  bridge,  held  sufficient,  though 
its  only  specification  of  damage  to  automobile 
was  that  it  was  badly  wrecked  and  injured.— Id. 
^=>45  (N.HJ_  Where  evidence  tended  to  show 
that  plaintiirs  horse  broke  through  traveled 
part  of  highway  into  underground  hole  be- 
tween side  or  wing  walls  of  abutment  wall  of 
»  bridge,  close  to,  outside  of,  and  about  3  feet 
from,  abutment  wall  and  planking,  and  that 
abntment  wall  being  2%  or  3  feet  thick,  and 
Hide  walls  were  about  S  feet  high,  and  a  dirt 
filling  extended  bark  some  30  to  lH  feet  in  di- 
rection from  which  plaintiff  came,  such  acci- 
dent might  be  found  to  have  happened  on  a 
bridge,  and  petition  for  leave  to  file  a  state- 
ment of  personal  injuries  under  Pub.  St.  1001. 
c.  76.  a  S.  0.  will  be  granted.— Rye  v.  Town  of 
Durham.   in.=i  A.   362. 

«=>46(6)  (N.H.)  Where  evidence  tended  to 
show  that  plaintiff's  horse  broke  through  trav- 
eled part  of  highway  into  underground  hole  be- 
tween side  or  wing  walls  of  abutment  wall  of 
a  bridge,  close  to,  outside  of,  and  about  H  feet 
from,  abutment  wall  and  itlankins;,  and  that 
abutment  wall  being  2>^  or  3  feet  thick,  and 
Ride  walls  were  about  8  feet  high  and  a  dirt 
filling  extended  back  some  36  to  75  feet  in  di- 
rection from  which  plaintiff  came,  such  accident 
might  be  found  to  have  happened  on  a  bridge, 
and  petition  for  leave  to  file  a  statement  of 
personal  injuries  under  Pub.  St.  1901,  c.  76, 
{§  8,  9.  will  be  granted.— Rye  v.  Town  of  Dur- 
bam,  105  A.  362. 

«=>46(S)  (R.I.)  The  duty  imposed  by  Gen. 
Laws  1909,  c.  83,  $  1,  upon  towns,  in  the  care 
of  bridges,  is  that  they  shall  be  reasonably  safe 
and  convenient  for  general  and  ordinary  travel, 
and  what  constitues  such  reasonable  care  re- 
quired of  a  town  is  a  question  of  fact  for  the 
jury.— Smith  v.  Howard,  105  A.  649. 

BROKERS. 

See  Appeal  and  Error,  €=1002;  Continuance, 
«:=>14;  Kvidence.  ®=>148;  Frauds,  Statute 
of.  <&=»11G;  Pleading,  <g=>276,  280;  Release, 
$=333;   Sales,  <S=s>6. 

m.  nvnxa    and    UAsiuTiEg    to 

PRI^CIFAI.. 

<=s36  (Md.)  Repudiation  by  a  client  of  an  un- 
authorized deal  for  him  by  his  broker  need  not 
be  immediate  but  only  within  a  reasonable  time. 
— ilartin  v.  W.  W.  Lanaban  &  Co.,  105  A.  777. 


€=938  (4)  (Md.)  Eridence  held  insufficient  to 
show  conversion  by  a  broker  of  stock  carried  by 
it  for  a  client.— Martin  v.  W.  W.  Lanahan  & 
Co.,  105  A.  777. 

$=i>38(5)  (M4.)  Repudiation  by  a  client  of  an 
unauthorized  deal  for  him  by  his  broker  need 
not  be  immediate,  but  only  within  a  reaaonable 
time,  which  is  a  matter  for  the  jury. — Martin  v. 
W.  W.  Lanahan  &  Co.,  105  A.  777. 

IV.   COMPEirSATIOIf  AND  UEH. 

«=340  (Me.)  An  instrument  held  to  be  a  con- 
tract for  a  commission  on  a  sale  of  land  above 
$10  per  acre,  and  not  an  option  to  purchase. — 
Hsnscom  v.  Blanehard,  105  A.  291. 
<@=»43(1)  (N.J.)  In  Statute  of  Frauds,  f  10,  as 
amended  by  P.  L.  1911,  p.  703,  relating  to 
commission  of  real  estate  brokers  for  effecting 
exchange  or  sale  of  lands,  the  word  "exchange 
has  same  meaning  as  at  common  law,  and 
means  a  mutual  grant  of  equal  interests  the 
one  in  consideration  nf  the  other,  and  where  the 
single  conveyance  provides  for  recovery  upon 
ouster  or  eviction. — Haber  t/  Goldberg,  lOfi  A. 
874. 

AKhongh  agreement  between  principal  and 
broker  for  sale  of  realty  does  not  provide  rate 
of  commisaion  on  the  dollar,  as  required  by 
section  10  of  Statute  of  Frauds,  as  amended  by 
I>.  L..  1911,  p.  703,  the  fixing  of  a  sum  certain 
as  a  commission  is  within  true  intent  of  act 
and  broker  is  entitled  to  recover  it. — Id. 
«=>49(2)  (Me.)  A  broker  is  not  entitled  to 
compensation  where  be  hag  procured  a  per- 
son who  has  obtained  an  option  to  purchase 
the  land  and  has  paid  earnest  money,  until 
the  option  has  been  exercised  and  the  con- 
tract completed,  unless  completion  is  prevent- 
ed by  the  refusal  of  the  owner  to  comply  with 
the  option.— Hanscom  v.  Blanehard,  105  A.  291. 
<S=>57(2)  (Me.)  It  is  the  duty  of  a  broker,  in 
the  first  instance,  to  procure  a  purchaser  ready 
and  willing  to  meet  the  exact  terms  of  his  con- 
tract to  make  a  sale;  bnt  if  a  broker  intro- 
duces parties  with  whom  the  seller  makes  a 
different  contract,  resulting  in  a  sale,  he  is  en- 
titled to  his  commission.— Hanscom  t.  Blaneh- 
ard, 105  A.  291. 

€=964(1)  (N.J.)  Under  agreement  between  de- 
fendant and  third  party  providing  for  an  ex- 
change of  deeds  to  realty,  and  an  agreement 
l>v  defendant  to  pay  plaintiff's  commissions  on 
date  set  for  delivery,  the  commission  was  earn- 
ed where  defendant  sued  third  party  for  breach 
of  coutiact  negotiated  by  broker  and  recovered 
damages. — Haber  v.  Goldberg,  103  A.  874. 

BUDGET. 

See  Counties,  4=»162;  Mnnicipal  Corporations, 

<S=>889. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

«=a»39(10)  (Md.)  Although  association  in  re- 
ceiving monthly  payments  in  creation  of  sink- 
ing fund  to  meet  the  loan  was  agent  of  the 
borrowers  and  although  such  payments  were 
not,  strictly  speaking,  credits  on  the  mortgage 
debt  until  so  applied  by  the  association  pur- 
suant to  the  terms  of  toe  mortgage,  yet  since 
by  express  term  of  the  mortgage  the  mortgage 
debt  became  due  and  demandable  upon  default, 
and  thereupon  the  association  became  the  agent 
of  the  mortgagees  "to  enforce  the  security  giv- 
en for  their  protection,"  one  of  such  securities 
being  the  sinking  fund  so  to  be  created,  upon 
foreclosure  for  default  the  amount  paid  in  to- 
wards creation  of  sinking  fund  was  immediate- 
ly applicable  as  a  credit  on  the  indebtedness. 
—First  Mortgage  Bond  Homestead  Ass'n  v. 
Mehlhorn,  105  A.  526. 

BULK  SALES. 

See   Contracts.   ®=»147;    Fraudulent  Convey- 
ances, ^=>213. 
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CANALS. 

See  Navigable  Waters,  e=»20. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  «=3221;  Deeds,  «=»19; 
Ejectment,  «=>1,  6;  Equity,  ®=3345;  Hus- 
band and  Wife,  ®=9l44,  220;  Mortgages,  9ss> 
315;  Pleading,  <8=»8;  Trial,  <S=»370;  Wit- 
nesses, ^:955. 

I.  RIGHT  OF  ACTION  AND  DEFEK8ES. 

^=»l  (Md.)  Equity  has  jurisdiction  of  an  ac- 
tion by  heirs  of  the  assignor  to  cancel  an  as- 
signment of  a  receipt  for  bonds.— lipson  t.  Ev- 
ans. 105  A.  312. 

®=>I0  (Pa.)  BiU  by  plaintiff,  who,  under  oil 
and  gas  leases,  was  defendant's  landlord,  and, 
by  virtue  of  a  later  deed  to  defendant's  prede- 
cessor in  title,  stood  in  relation  of  tenant  in 
common  with  defendant  of  an  undivided  half  in- 
terest in  leased  premises,  to  cancel  lease  for 
violation  of  its  covenants,  was  properly  dis- 
missed, where  plaintiff  had  his  remedy  by  com- 
mon-law action  of  ejectment. — Patterson  v. 
I'nited  Natural  Gas  Co.,  105  A.  828. 
€=»t3  (N.J.Gh.)  A  bill  to  cancel  notes,  sued  on 
at  law,  alleging  that  they  were  issued  in  blank 
and  delivered  to  defendant's  decedent  for  a 
specific  purpose,  and  as  to  blm  and  defendant 
as  his  representative  are  without  -  considera- 
tion, does  not  state  equitable  grounds  for  in-, 
terference  by  Chancery  Court. — CiccarelU  v. 
Hofmann,  106  A.  796. 

CARRIERS. 

See  Constitutional  Law,  <&=>135,  154:  Evi- 
dence, €=>16,  433,  457;  Injunction,  4=>110; 
Sales,  «=>161,  201,  345. 

X.   CONTROL  AND  BEOVUiTION  OF 

COMMON  CARRIERS. 

(A)   In  Gciieria. 

^=s>2  (Pa.)  Regulation  of  rates  under  police 
power  is  constitutional,  though  the  rates  are 
higher  than  fixed  by  an  existing  contract.— 
Leiper  v.  Baltimore  &  P.  R.  Co.,  105  A.  551. 
^=»I2(1)  (Pa.)  A  contract  with  a  railroad, 
fixing  rates  for  service  for  a  definite  or  indef- 
inite period,  has  no  binding  force,  when  its 
terms  conflict  with  rates  fixed  in  method  pre- 
scribed by  Public  Service  Company  Law  df 
July  26,  1913.— Leiper  v.  Baltimore  &  P.  R. 
Co.,  106  A.  551. 

€=9l2(5)  (N.J.8ap.)  While  contention  that  rea- 
sonableness of  rates  can  only  be  determined  by 
first  ascertaining  value  of  property  devoted  to 
public  service  would  have  some  force  if  section 
16  (c)  were  the  only  section  of  Public  Utility 
Act  applicable,  it  cannot  be  sustained,  since 
section  17  (h)  provides  for  increase  by  pnblic 
utility  itself  and  subsequent  approval  by  Board 
of  Public  L'tility  Oo.'nmissioners. — O'Brien  v. 
Board  of  PubUc  Utility  Comrs,  105  A,  132. 

Where  petition  of  railway  company  for  in- 
crease of  rates  was  granted  by  Board  of  Public 
Utility  Commissioners,  the  company  cannot 
complain,  although  increase  was  only  enough  to 
enable  it  to  meet  increased  expense  forced  upon 
it  by  order  of  War  l/ebot  Board  of  the  federal 
government. — Id. 

The  reasonable  worth  of  the  services  render- 
ed is  a  maximum  of  the  permissible  rate,  and 
a  fair  return  on  the  value  of  the  property  is 
a  minimum. — Id. 

Addition  to  rates  of  public  utility  of  just 
enough  to  cover  increased  expense,  forced  up- 
on utility  by  order  of  War  Labor  Board  of  fed- 
eral government,  would  not  make  unreason- 
able a  rate  which  was  not  unreasonable  before 
increase. — Id. 

Failure  to  allow  any  return  on  capital  in- 
vested would,  if  the  case  were  one  where  board 
fixed  rate  instead  of  approving  rate  fixed  by  the 
utility,  be  a  violation  of  the  principle  that  a 
just  and  reasonable  rate  must  be  sufficient  to 


induce  the  Investment  of  capital  in  the  buwness 
and  its  continuance  therein. — Id. 
4=3 12(6)  (N.J.Sup.)  Contention  that  loss  sus- 
tained by  street  railroad  company  by  its  oper- 
ation of  suburban  lines  cannot  be  made  up  by 
profit  on  the  operation  of  lines  within  the  city 
cannot  be  sustained,  since  whether  a  railway 
shall  run  parts  of  its  line  at  a  loss  is  a  busi- 
ness question  to  be  decided  by  the  railwaj-  sub- 
ject to  control  of  the  Public  Utilities  Commis- 
sion.—Inhabitimts  of  City  of  Trenton  v.  Tren- 
ton &  Mercer  County  Traction  Corporation,  105 
A.  136. 

The  correct  legal  teat  in  determining  whether 
a  railway  company  shall  be  allowed  to  run  some 
parts  of  its  lines  at  a  loss  is  the  effect  on  the 
railway's  entire  line,  and  not  upon  that  part 
which  was  formerly  a  part  of  the  consolidating 

Ffiilw&TS Id 

«=>I2(6%)  (N.J.Sup.)  In  view  of  PubUc  UaUty 
Act,  i  it  (h),  that  public  service  railway  com- 
pany began  proceedings  bjr  petition,  asking  con- 
sent' of  board  instead  of  increasing  rates,  and 
waiting  for  board  to  act,  would  be  of  no  conse- 
quence in  determining  validity  of  order  of  board 
increasing  rates.— O'Brien  v.  Board  of  Public 
Utility  Com'rs.  105  A.  132. 

Contention  of  prosecutor  that  board  cannot 
proceed  to  fix  rates  witiiout  evidence  or  a  hear- 
ing, even  under  PubUc  Utility  Act,  g  17  (h), 
cannot  be  sustained,  since  the  same  result 
would  follow  mere  inaction  on  the  part  of  the 
board.- Id. 

«=»I2(7)  (N.J.Sup.)  Where  increase  in  rates 
was  just  enough  to  enable  railway  to  meet  in- 
creased expense,  forced  upon  it  by  order  of 
War  Labor  Board  of  federal  government,  pros- 
ecutor who  offered  no  evidence  to  contradict 
evidence  of  railway,  but  contents  himself  with 
urging  that  there  was  no  evidence  of  the  value 
of  property  of  the  railway,  is  in  no  poaitioD 
to  complain. — O'Brien  v.  Board  of  Pubue  Util- 
ity Com'rs,  105  A.  132. 

In  determining  the  narrow  question  as  to 
value  of  property  of  public  utility,  in  fixing 
rates,  the  original  cost  of  construction,  the 
amount  expended  in  permanent  improvements, 
the  amount  in  market  value  of  bonds  and  stock, 
etc.,  are  all  matters  for  consideration. — Id. 

While  value  of  property  is  relevant  on  ques- 
tion of  reasonableness  of  rates,  it  is  not  conclu- 
sive.— Id. 

There  can  be  no  better  evidence  of  the  rea- 
sonableness of  the  rate  than  its  general  adop- 
tion by  municipalities  of  the  different  states 
in  ordinances  granting  consent  to  the  location 
of  street  railways  over  a  long  succession  of 
years  with  acquiescence  by  the  public  without 
question. — Id. 

Where  there  is  evidence  for  and  no  evidence 
against  the  rate,  and  no  decided  case  holding 
the  particular  rate  to  be  unreasonable,  the 
tribunal,  whatever  it  may  be,  is  compelled  to 
the  inference  of  reasonableness.— Id. 
<8=>r8(l)  (Pa.)  That  action  of  Public  Service 
Commission  can  by  proper  proceedings  be  re- 
viewed by  court  furnishes  one  complaining  of 
change  in  railroad  rates,  as  fixed  by  his  con- 
tract, a  full  opportunity  to  be  properly  pro- 
tected in  enjoyment  of  his  rights. — Leiper  t. 
Baltimore  &  P.  R.  Co.,  105  A.  551. 
<®=>I8(6)  (Pa.)  Equity  will  not  restrain  rail- 
road from  charging  higher  rate  than  that  fixed 
by  contract  made  in  consideration  of  grant  of 
right  of  way  over  shipper's  land,  where  rail- 
road is  charging  regnlat  rates  filed  with  Pub- 
lic Service  Commission,  as  shipper's  remedy  is 
by  application  to  commission  for  reduction  of 
rate  under  Public  Service  Act  July  26.  1913.— 
Leiper  v.  Baltimore  &  P.  R.  Co.,  105  A.  551. 

XI.  OABRXAOE   OF   GOODS. 

(B)   Bills    of    Ladinc .  Bhipplaar    Reeelyts, 
and  Special  Contracts. 

9s>5l  (Me.)  A  bill  of  lading  is  to  be  construed 
strictiy  against  the  carrier. — Lewis  Poultry  Co. 
v.  New  York  Cent  R.  Co.,  105  A.  10©. 
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«s>S3  (Me.)  The  bill  of  lading,  which  it  is  man- 
datory on  the  initial  carrier  to  iasue,  in  its 
yalid  applicable  terms  governe  the  entire  trans- 
portation.—Liewls  Poultry  Co.  t.  New  York 
Cent.  R.  Co.,  105  A.  100. 

In  80  far  as  the  bill  of  lading  admits  the 
quantity,  quality,  or  condition  of  the  goods  at 
the  time  they  were  delivered  to  the  initial 
carrier,  it  is,  aa  between  the  parties,  a  mere 
receipt  not  necessarily  coucluaire,  but.  respect- 
ing the  transportation  and  delivery  of  the 
goods,  it  is  evidence  of  a  contract. — Id. 
9s>S9  (Me.)  Receipt  of  goods  lies  at  the  foun- 
dation of  a  contract  to  carry,  and,  if  no  goods 
are  received,  a  bill  of  lading  is  void,  even  in 
the  bands  of  a  transferee  in  good  faith  for  val- 
ue.—Lewis  Poultry  Co.  v.  New  lork  Cent.  R. 
Co.,  105  A.  109. 

(O  Cvstodr  smA  Comtrol  of  Goods. 

4=>70  CN.J-Sup.)  Where  express  company  re- 
ceived 1184.50  from  plaintiff,  and  agreed  to  for- 
ward it  or  its  equivalent,  1,000  rubles,  to  Rus- 
sia, but  was  unable  to  make  delivery,  the  sale 
to  plaintiff  of  a  credit  for  1,000  mbles  was  not 
a  complete  transaction  at  date  of  receipt,  and 
company  did  not  become  owner  of  money  paid 
for  such  credit.— Katcher  v.  American  Express 
Co.,  105  A.  4»7. 

<D)  Tntnaportatloa  «ad  Dollrery  br  Cmr- 
rler, 

^=>9t  (Me.)  In  action  against  terminal  carrier 
for  damages  for  loss  of  sale  of  part  of  a  car- 
load of  Christmas  trees  from  moth-infested  area, 
which  defendant  had  prevented  plaintiff  from 
unloading  pursuant  to  instruction  of  inspector  of 
department  of  agriculture,  held,  that  plaintiff 
lost  his  trees  through  his  disregard  of  regula- 
tions with  reference  to  trees  shipped  from  area 
quarantined. — Chapman  v.  New  York  Cent.  R. 
Co     105  A   404. 

^=3*91  (N.J.Sup.)  Where  express  company  re- 
ceived from  plaintiff  S194.60,  to  remit  it  or  its 
equivalent,  1^000  rubles,  to  Russia,  it  was  its 
duty  to  deliver  rubles  and  not  merely  to  remit 
by  cable  according  to  usual  practice. — Katcher 
V.  American  Bxpress  Co.,  105  A.  497. 

Where  express  company  received  ■  $194.50, 
and  agreed  to  remit  it  or  its  equivalent,  1,000 
rubles,  to  plaintiff's  wife  in  Russia,  the  purchas- 
ing of  a  money  order  at  a  Russian  post  office, 
addressed  to  wife,  was  not  a  remittance  contem- 
plated by  the  contract,  and  when  remittance  was 
returned  to  correspondent  bank  it  was  company's 
duty  to  hold  to  plaintiff's  account  the  credit  for 
1.000  rubles.— Id. 

4^393  (Vt)  Where  a  storekeeper  sold  his  busi- 
ness to  an  employ^;  who  bad  been  in  the  habit 
of  receiving  and  giving  receipt  for  goods  at  a 
carrier's  warehouse  in  the  storekeeper's  name, 
the  carrier  was  liable  to  a  consignor  for  goods 
delivered  to  the  employ^,  where  ordered,  snl)- 
sequent  to  the  sale,  by  the  employ*  in  the 
name  of  the  former  storekeeper,  to  whom  they 
were  consigned;  carrier  and  consignor  both  be- 
ing ignorant  of  sale  of  business. — T^.  Kommel  & 
Son  v.  Champlain  Transp.  Co.,  105  A.  253. 

A  consignor  who  gave  credit  to  the  consignee 
did  Itot  ratify  carrier's  misdelivery  of  the 
goods  to  a  third  person,  by  receiving  part  pay- 
ment of  the  price  from  such  person. — Id. 

That  goods  were  consigned  to  one  named  at 
a  named  street  and  number  did  not  justify  car- 
rier's delivery  to  a  third  person  at  that  ad- 
dress.— Id. 

Culpable  conduct  of  consignee  did  not  estop 
the  consignov  from  recovering  of  carrier  for 
misdelivery  of  goods  to  a  third  person.— Id. 
^=94(4)  (N.J.Sup.)  Express  company  recelvins 
9194.50  from  plaintiff  to  forwani  it  to  his  wife 
in  Russia,  and  receipting  for  eqnivalent  of  1,000 
rubles,  but  which  could  not  make  delivery,  and 
which  offered  to  refund  $127.50,  the  depredated 
value  of  1,000  rubles  at  time  of  plaintiff's  de- 
mand, did  not  comply  with  its  contrsct,  and  was 
liable  to  plaintiff  for  at  least  the  value  of  the 


mbles,  if  not  for  amount  of  deposit.— Katcber  r. 
American  Express  Co.,  1()5  A.  497. 

Where  express  company  received  $194.50,  and 
agreed  to  remit  it  or  its  equivalent,  1,000  rubleai 
to  depositor's  wife  in  Russia,  the  purchase  01 
credit  availaMe  in  Russia  was  not  complete 
when  made,  so  that  depreciation  in  rulyles  be- 
tween time  of  purcbaae  and  return  of  remit- 
tance to  its  correspondent  bank  as  undeliver- 
able  did  not  make  depreciation  fall  on  the 
sender. — Id. 

9=»94(5)  (V.J.Sup.)  In  action  against  express 
company  for  amount  deposited  for  remittance  to 
Russia,  brought  after  company's  failure  to  per- 
form contract  by  delivery  of  remittance,  where 
eomething  was  due  plaintiff,  refusal  of  a  non- 
suit held  proper.— Katcher  v.  American  Express 
Co.,  105  A.  m. 

(P)  Iioss  of  or  Injnrr  to  Ooods. 

^^  1 1 4  (Vt.)  Merely  placing  goods  in  warehouse 
does  not  discharge  carrier  as  such,  but  he  re- 
mains liable  as  insurer  until  consignee  has  bad 
reasonable  time  after  arrival  of  goods  to  in- 
spect and  take  them  away  in  common  course  of 
business.— L.  Kommel  &  Son  v.  Champlain 
Transp.  Co.,  105  A.  253. 
4=s>127  (Me^  The  loss  of  goods  confided  to  a 
common  carrier  for  transportation  lias  cbarac- 
teristicg  which  differentiate  it  from  all  others, 
and  cause  of  action,  if  there  be  such,  flows 
from  default  of  obligation  of  carrier. — Lewis 
Poultry  Co.  v.  New  York  Cent.  R.  Co.,  105  A. 
109. 

4=»I34  (He.)  In  suit  against  terminal  carrier 
for  loss  of  142  bags  of  nuts,  in  which  suit  the 
determinative  issue  depended  upon  whether  468 
bags,  as  contended  by  plaintiff,  or  326  bags;  as 
contended  by  defendant,  were  delivered  to  ini- 
tial carrier,  held,  that  jurv  erred  in  finding  for 
glaintiff.— Lewis  Poultry  Cio.  r.  New  York  Cent. 
L.  Co.,  106  A.  100. 
4b»I36  (Me.)  In  suit  against  terminal  carrier 
for  loss  of  142  bags  of  nuts,  the  quantity  of 
nuts  shipped,  the  quantity  received,  the  quan- 
tity, if  any,  that  was  lost,  and,  if  lost,  wheth- 
er liy  the  positive  act  or  neglect  of  defendant, 
htM  questions  for  the  jury.— Lewis  Poultry  Co. 
V.  New  York  Cent  R.  Co.,  105  A.  109. 

(I)   Conneotlnv  Carriers. 

«=>I77(3)  (Me.)  Carmack  Amendment  (U.  8. 
Comp.  8t  1916,  $1  8604a,  8604aa),  imposes  on 
the  initial  carrier  the  responsibility  of  a  carrier 
from  the  point  of  shipment  to  the  point  of  des- 
tination, with  right  of  recovery  over  against  the 
carrier  who  actually  caused  the  loss. — Lewis 
Poultry  Co.  V.  New  York  Cent.  R.  Co.,  105  A. 
100. 

The  liabilitv  imposed  by  C^rroack  Amend- 
ment (TT.  S.  Comp.  St  1918,  H  8604a,  8604aa), 
on  initial  carriers  from  point  of  shipment  to 
point  of  destination,  is  inclusive  of  that  which 
is  caused  by  neglect  as  well  as  of  that  caused 
by  positive  act— Id. 

<S==>I77(4)  (Me.)  The  liability  imposed  by  the 
Carmack  Amendment  (U.  S.  Comp.  St  1916,  j!$ 
8604a,  8604aa),  on  initial  carriers  for  losses  on 
connecting  lines,  does  not  preclude  the  right  to 
enforce  resjjonsibility  against  particular  carrier 
whether  initial,  intermediate,  or  terminal  on 
whose  line  the  loss,  damage,  or  injury  was  occa- 
sioned.— Lewis  Poultry  (>>.  v.  New  York  Cent. 
H.  Co.,  105  A.  100. 

(K)  DIserlmlnatlon  and   Overckara;*. 

®=9202  (Pa.)  Where  a  statement  of  claim  for 
alleged  excess  freight  rates  paid  under  protest 
alleges  a  contract  indefinite  as  to  time,  it  is 
not  supported  by  proof  of  a  contract  termina- 
ble at  any  time  by  act  of  one  of  the  parties, 
and  the  suit  cannot  be  maintained.— Shenango 
Limestone  Co.  v.  Buffalo,  R.  &  P.  Ry.  Co.,  105 
A.  558. 

Where  plaintiff,  in  assumpsit  to  recover  al- 
leged excess  freight  rates  paid  under  protest, 
shows  a  rate  contract  terminable  at  any  time 
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by  the  action  of  one  of  the  parties,  without 
averring  or  proving  whether  the  time  limit 
had  or  had  not  expired  before  payments  were 
made,  the  action  cannot  be  maintained. — Id. 

XV.  OAHRIAGE  OF  PASSEMOERS. 

(A)  Relation  Between  Carrier  and  Paa- 
■eacer. 

®=>235  (N.J.)  A  jitney  bns  owner  who  carries 
all  persons  applying  and  paying  fare  is  a 
common  carrier.— Scoott  t.  Weiss,  105  A.  192. 

(D)   Peraonal   Injaries. 

®=a280(l)  (N.J.)  A  jitney  bus  owner,  who  un- 
dertakes to  carry  for  hire  all  persons  who  ap- 
ply for  passage,  owes  passengers  a  high  de- 
gree of  care.— 8chott  v.  Weiss.  105  A.  192. 
$=3287(4)  (Md.)  Ordinarily,  there  is  no  duty 
on  the  part  of  a  carrier  to  assist  passengers  in 
boarding  or  alighting  from  its  train  or  cars, 
but  sucn  duty  may  arise  from  special  circum- 
stances, such  as  the  presence  of  some  unusual 
danger  or  difficulty  from  the  place  or  means 
afforded  for  alighting  or  the  conditions  under 
which  the  party  is  required  to  alight,  which 
matters  are  reasonably  apparent. — Hngerstown 
&  F.  Ry.  Co.  V.  Wingert,  105  A.  537. 
9s>287(5)  (N.J.)  A  steam  railroad  must  exer- 
cise the  utmost  care  and  allow  a  reasonable 
time  and  opportunity  to  permit  an  intending 
passenger,  using  reasonable  diligence  and  care, 
to  board  its  cars  in  safety  before  the  train  is 
started.— Ploeser  v.  Central  R.  Co.  of  New 
Jersey,  105  A.  228. 

«»303(8)  (Md.)  Ordinarily  there  is  no  duty 
on  the  part  of  a  carrier  to  assist  passengers 
in  boarding  or  alighting  from  its  train  or  cars, 
but  such  duty  may  arise  from  special  circum- 
stances, such  as  the  presence  of  some  unusual 
danger  or  difficulty  from  the  place  or  means 
afforded  for  alighting  or  the  conditions  under 
which  the  party  ib  required  to  alight,  which 
matters  are  reasonably  apparent. — Hagerstown 
&  F.  Ry.  Co.  T.  Wingert,  105  A.  537. 
^s>3l8(3)  (Md.)  Evidence  as  to  the  negligence 
of  a  street  railroad  company  in  having  a  run- 
ning board  of  its  car  at  an  unusual  height. 
alleged  as  cause  of  passenger's  injury  while 
aligliting.  held  not  sufficient  to  prove  negli- 
gence.—Hagerstown  &  F.  Ry.  Co.  ▼.  Wingert, 
105  A.  537. 

®=>320(19)  QiJ.)  In  suit  for  damages  for  per- 
sonal injury  to  plaintiff,  a  passenger  in  a  jit- 
ney bus,  when  the  front  wheel  struck  a  stone 
in  road  and  he  was  thrown  out,  held,  that  de- 
fendant's negligence  was  for  the  jury. — Schott 
V.  Weiss,  105  A.  192. 

(BS)  Coatrlbntorr     HearliKence     o<    Person 
Inioretl. 

€=»348(14)  (N.J.)  In  suit  by  executrix  for  dam- 
ages for  death  of  her  testate,  a  charge  that,  if 
jury  found  that  deceased  "jumped  aboard  a 
moving  train,  then  there  could  be  no  recovery," 
was  not  error,  where  there  was  no  evidence  of 
defendant's  negligence.— I'loeser  v.  Central  R. 
Co.  of  New  Jersey,  105  A.  228. 

CEMETERIES. 

See  Charities,  <S=»20. 

CERTIFICATE. 

See  Bastards,  ®=355;  Master  and  Servant, 
^=>95,  .3li6;  Municipal  Corporations,  €=3338, 
993;   Treaties,  «=38. 

CERTIORARI. 

See  Injunction,  €=>8r>:  Master  and  Servant, 
$=3417;   Taxation,  &s>4y2,  493,  496. 

n.  VKOCEEDIXOS  AXD  DETER- 
MINATION. 

^=337  (N.J.Sup.)  W^hcre  objections  that  prose- 
cutor has  no  standing  to  prosecute  writs  of  cer- 
tiorari to   review  orders  of  Board  of  Public 


Utility  Commissioners  increasing  rates  was  not 
made  when  writs  were  allowed,  or  when  argu- 
ment was  had  as  to  granting  of  stay,  it  is  too 
late  to  make  objection  at  final  hearing  after 
return  has  '  been  made. — O'Brien  v.  Board  of 
Public  lltility  Com'rs,  105  A.  132. 

A  resident  citizen  and  owner  of  realty  in  the 
city,  in  which  some  of  the  lines  of  the  railway 
company  run,  may  prosecute  writs  of  certiorari 
to  review  orders  of  Board  of  Public  Utility 
Commissioners  increasing  rates  of  company. 
-Id. 

9=369  (R.I.)  Where  the  respondent  has  not 
made  return  upon  the  writ  of  certiorari,  and  it 
lias  been  shown  from  the  petition  that  the 
record   sought  to   be  certified  is  correct,   the 

E roper  order  is  not  for  quashal  or  dismissal. 
ut  that  the  writ  be  superseded. — King  v. 
Board  of  Canvassers  and  Registration  of  City 
of  Providence,  106  A.  372. 
$=370(3)  (N.J.)  An  appeal  from  a  judgment  of 
the  Supreme  Court,  dismissing  a  certiorari, 
does  not  continue  the  stay;  the  appeal  being 
like  a  writ  of  error  under  the  old  practice.— 
Haudwerk  v.  Town  of  Guttenberg,  105  A.  228. 

CHAMPERTY  AND  MAINTENANCE. 

$=37(5)  (Conn.)  Although  a  deed  of  land  ad- 
versely held  is  void  under  Gen.  St.  1902,  | 
4042,  the  grantee  thereunder  may,  in  the  name 
of  his  grantor,  sue  for  and  recover  possession 
of  the  land  from  one  who  unlawfully  ousted 
his  grantor,  or  such  grantor  may  sue  and  recov- 
er poBsessidn  upon  bis  own  motion. — Morehouse 
T.  Wood,  105  A.  349. 

„    „    .         CHANCERY. 

See  Equity. 

CHARITIES. 

See  Perpetuities,  $=38;  Taxation,  $=»241. 

I.  CREATION,   EXISTENCE,   AND  VA- 
USITY. 

$=>I2  (Conn.)  Will  creating  trust  fund,  with 
direction  to  use  income  to  support  a  student 
through  technical  course  of  a  universiti',  cre- 
ated a  charitable  trust,  the  object  being  the 
education  of  youth.— Hoyt  v.  Bliss,  105  A.  69a 

That  will  creating  trust  fund  for  the  support 
of  a  student  through  specified  technical  course 
made  no  difference  between  rich  and  pour  in 
the  selection  of  beneficiary  did  not  af^t  the 
validity  of  the  trust.- Id. 

|J==I9  (Md.)  A  bequest  in  a  will  to  an  institu- 
tion, where  the  evidence  does  not  disclose  the 
existence  of  any  institution  by  the  name  men- 
tioned, or  satisfactorily  refer  to  any  corporate 
or  other  organization  for  which  the  bequest 
was  intended,  was  properly  held  void.— Board 
of  Foreign  Missions  of  the  General  Synod  of 
the  Evangelical  Lutheran  Church  of  the  United 
States  V.  Shoemaker,  105  A.  748. 

A  bequest  to  the  "Loysville  Orphanage  of 
Pennsylvania."  which  the  evidence  plainly  shows 
was  a  name  commonly  applied  to  the  "Tresg- 
ler  Orphan  Home  of  the  Evangelical  Luther- 
an Church,"  etc.,  and  which  testator  intended 
to  be  identified  as  legatee,  was  not  invalid  for 
failure  to  designate  legatee. — Id. 
$=320  (.3)  (Md.)  Where  testator  had  long  been 
a  member  of  a  church  organization,  his  devise 
cannot  be  permitted  to  fail  because  be  includ- 
ed the  name  of  the  unincorporated  governing 
body  of  the  church  corporation  in  his  designa- 
tion of  the  church  as  a  beneficiary. — Board  uf 
Foreign  Missions  of  the  General  Synod  of  the 
Evangelical  I^utheran  Church  of  the  United 
States  V.   Shoemaker,   105  A.  748. 

A  bequest  to  the  cemetery  company  of  a 
church  18  not  invalid  because  made  to  an  unin- 
corporated church  committee,  and  the  bequest 
is  in  effect  one  to  the  church  itself  in  its  corpo- 
rate capacity;  it  being  authorized  to  bold  and 
use  land  for  such  purposes.  Code  Pub.  Civ. 
Laws,  art.  23.  {  340.-^U. 
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«=>22(4)  (Cono.)  Will  providing  that  the  resi- 
due  of  testator's  estate  should  be  "applied  as  a 
foundatioii,  of  which  the  interest  shall  go  to 
support  through  a  course  at  Sheffield  Scientifio 
School  at  New  Haven,  Conn.,  the  candidate 
passing  the  best  examination  preparatory  to 
said  course  of  study,"  said  candidate  to  be  born 
or  living  in  a  town  named,  is  not  so  uncertain  as 
to  invalidate  the  trust  attempted  to  be  created. 
— Hoyt  V.  Bliss.  105  A.  699. 
€=322(5)  (Md.)  A  residuary  clause  of  a  will 
providing  tor  payment  to  a  church  council,  in- 
terest to  be  used  by  board  of  foreign  missions, 
held  a  devise  or  bequest  to  designated  church, 
with  provision  for  application  of  income,  and 
the  bequest  is  not  invalid  upon  the  ground  that 
the  objects  of  the  gifts  are  indefinite. — Board 
of  Foreign  Missions  of  General  Synod  of  Evan- 
gelical Lutheran  Church  of  the  United  States 
v.  Shoemaker^  105  A.  748. 

®=>23  (Conn.)  A  will  creating  trust  fund,  with 
directions  to  use  income  for  support  of  student, 
passing  the  best  examination,  through  certain 
college  course,  without  specifying  the  details  of 
the  examination  is  not  invalid,  as  such  details 
will  be  left  to  the  soond  discretion  of  the  tms- 
tee.— Hoyt  v.  BHss,  105  A.  699. 

n.  CONSTRUCTION.   ADMINISTRA- 
TION. AND  ENFORCEMENT. 

€=>3I  (Conn.)  The  language  used  by  testator 
in  attempting  to  establish  a  charitable  trust  will 
be  liberally  and  favorably  construed  to  estab- 
lish validity  of  the  trust  and  ascertain  its  mean- 
ing.- Hoyt  V.  Bliss,  105  A.  609. 
<&=>33  (Md.)  A  residuary  clause  of  a  will,  di- 
recting payment  to  a  church  council,  the  money 
to  be  put  on  interest  and  the  interest  to  be 
paid  annually  to  the  board  of  foreign  missions, 
neld  a  devise  to  the  church  council,  with  direc- 
tions that  the  income  be  paid  to  the  board  of 
foreign  missions  if  the  designated  church.— 
Board  of  Foreign  Missions  of  the  General  Syn- 
od of  the  Evangelical  Lutheran  Church  of  the 
United  States  v.  Shoemaker,  105  A.  748. 
^=34  (Conn.)  Will  creating  trust  fund,  with 
direction  to  use  the  income  to  "support"  stu- 
dent through  a  course  at  specified  college,  con- 
strued to  require  ample  provision  for  one  stu- 
dent rather  than  support  of  more  than  one  by 
giving  each  bare  necessities,  but  to  so  support 
more  than  one  student  when  income  so  permits, 
rather  than  to  support  one  in  extravagance.— 
Hovt  v.  Bliss,  105  A.  699. 
f's^iS  (Md.)  A  devise  of  "a  house  aad  lot  in 
Harney"  to  a  church  for  a  parsonage  held  not 
limited  to  the  original  lot  upon  which  the  house 
was  built  and  an  acquired  alleyway,  so  as  to 
exclude  portions  of  the  grounds  and  improve- 
ments which  testator  had  provided  and  used  as 
essential  to  the  convenience  of  the  same  as  his 
home. — Board  of  Foreign  Missions  of  the  Gen- 
eral Synod  of  the  Evangelical  Lutheran  Church 
of  the  United  States  of  America  v.  Shoemaker, 
105  A.  748. 

CHATTEL  MORTGAGES. 

See  Bankruptcy.  €=>295;  Evidence,  ®=983; 
Insurance,  «=»14.3,  378;  Subrogation,  ®s»2; 
Taxation,  «=»708. 

CHILD  LABOR. 

See  Master  and  Servant,  C=>95. 


CHILDREN. 


See  Infanta. 


CITIES. 

See  Mnxiidpal  Corporations. 

CIVIL  RIGHTS. 

See    Constitutional    Law,     €=383; 
«s»61. 

10SA.-68 
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CLERKS  OF  COURTS. 

See  Appeal  and  Error,  €=3347,  655. 

COLLEGES  AND  UNIVERSITIES. 

See  Charities,  <8=9l2,  22,  23,  34. 

^^6(1)  (Md.)  -An  adjoining  landowner  cannot 
individually  enjoin  a  college  from  exceeding  its 
corporate  powers  by  using  a  portion  of  it» 
property  as  building  lots  to  establish  thereon 
a  residential  negro  colony,  unless  the  doing  of 
the  act  b^  the  college  amounts  to  the  creating 
of  a  public  nuisance.— Diggs  v.  Morgan  College, 
106  A.  157. 

<8=s>6(31  fMd.)  Under  Acts  1900.  c.  .357,  g  5,  de- 
fining the  powers  of  Morgan  College,  the  latter 
could  purchase  property  for  the  purpose  of  de- 
velopment and  resale. — Diggs  v.  Morgan  Col- 
lege, 105  A.  167. 

COMMERCE. 

See  Carriers,  €=>177;  Master  and  Servant, 
€=3286. 

I.    POWER    TO    REGTTIlATE    IN    GEN* 
ERAIi. 

«S98(12)  (Me.)  In  view  of  Const.  U.  S.  art.  1, 
S  8,  d.  3,  the  power  of  Congress  concerning 
regulation  of  interstate  commerce  is  paramount 
and  plenary.— Lewis  Poultry  Co.  y.  New  York 
Cent.  R.  Co.,  105  A.  109. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS. 

See  Public  Service  Commissions. 

COMMON  LAW. 

See  Adoption,  €=3l,  3;  Appeal  and  Error,  €=> 
1;  Descent  and  Distribution,  €=3l;  Fraud- 
ulent Conveyances.  €=3217;  Husband  and 
Wife.  €=3ll;  Marriage,  €=3l3,  40;  Statutes,. 
€=»239;   Torts,  €=>14. 

COMPOSITIONS  WITH  CREDITORS. 

See  BUIs  and  Notes,  €=3439;  Compromise  and 
Settiement. 

COMPROMISE    AND    SETTLEMENT. 

See  Evidence,  €=3213;  Guardian  and  Ward, 
€=333;    Receivers,  €=3149. 

€=3 1 9(3)  (Pa.)  Where  two  daughters,  benefici- 
aries under  a  tnist,  signed  a  con-.ijromise  agree- 
ment for  the  settlement  of  a  litigation  to  nnnqil 
trust  agreement  and  to  create  a  new  trust, 
which  extended  trust  period,  and  thereafter  sign- 
ed an  agreement  reforming  and  ratifying  origi- 
nal agreement,  and  for  15  years  acquiesced,  with 
full  knowledge  in  what  was  being  done  under  th» 
agreements,  they  could  not  in  equity  urge  that 
agreements  be  declared  void,  because  they  had 
not  read  them,  as  they  were  guilty  of  laches,  and 
their  conduct  constituted  a  ratification. — O'Reil- 
ly V.  Reading  Trust  Co.,  105  A.  542. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  €=»472. 

CONDITIONS. 

See  Master  and  Servant,  €=>416. 

CONFUSION  OF  GOODS. 

See  Wills,  €=>823. 
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CONSPIRACY. 

See  Appeal  and  Error,  «=»1047;  Criminal 
Law,  «=3389,  372,  422,  4M,  427,  761;  Indict- 
ment and  Information,  ®=>110;  Libel  and 
Slander,  <3=»123;   Trial,  «=>2«6;    Witnesses, 

X.  OXVXIi   UABZUTT. 
(B)  Aotlona. 

^s»2l  (Yt.)  In  an  action  by  a  purchaser  of 
ttie  manufacturing  rights  in  a  yending  machine 
for  conspiracy  to  defraud,  eridence  held  not 
sufficient  to  show  the  existence  of  such  con- 
spiracy between  the  selling  agent,  and  the 
president  of  the  selling  corporation,  so  that 
ft  was  error  to  refuse  a  directed  verdict  for  the 
latter— Arnold  v.  Somers,  105  A.  260. 

n.   CBIMINAI.    BESPOK8IBELITT. 
(A)  OSensea.^ 

e=>27  (NJ.Sup.)  It  is  unimportant  whether 
conspirators  succeed  or  fail  in  attainment  of 
the  object  of  their  agreement,  since  an  attempt 
made  to  attain  the  unlawful  object,  even  by 
legal  means,  or  the  use  of  unlawful  means  to 
attain  a  lawful  object,  stamps  the  agreement  as 
a  "criminal  conspiracy."— State  ▼.  Herbert,  106 
A.  796. 

CONSTITUTIONAL  UW. 

See  Statutes,  (8=384-122. 
For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specinc  topics. 

ni.  DISTRIBUTION  OF  OOVEBN- 

MEMXAI.  POWERS  AND 

FUNCTIONS. 

(A)    liCrlsIaUve    Powers    and    Delesatlon 
Thereof. 

4s»65  (NJ.Sup.)  Local '  option  act  is  not  un- 
constitutional as  containing  an  improper  dele- 
gation of  legislative  power  by  requiring  a  spe- 
cial election  on  petition  of  30  per  cent,  of  the 
qualified  voters,  as  distinguished  from  a  refer- 
endum at  a  general  election  on  petition  of  over 
20  per  cent,  and  less  than  30  per  cent. — Smith 
v.  Middle  Tp.,  108  A.  877. 

V.  PERSONAI.  ClVn.   AND  POLTTI- 
CAIi  RIGHTS. 

<S=>83(2)  (DeI.6en.Se88.)  Council  of  Defense 
Law,  §§  4,  5,  requiring  men  between  ages  of 
18  and  68  to  be  engaged  in  some  lawful  or  use- 
ful occupation,  is  not,  in  view  of  its  character 
as  a  war  measure  in  stimulating  production  of 
food  and  war  supplies,  and  its  object  to  preserve 
order,  as  expressed  in  section  1,  violative  of 
Const.  U.  S.  art.  13,  {g  1,  2,  prohibiting  invol- 
untary servitude,  except  as  punishment  for 
crime,  or  article  14,  f  L— State  v.  McClure,  105 
A.  712. 

Vn.  OBLIGATION   OF   CONTRACTS. 

<B)    OoAtracts    of    States    and    Manlclpal- 
itles. 

®=>I35  (Pa.)  A  railroad  is  granted  its  franchise 
by  the  state,  so  that  it  may  properly  and  effi- 
ciently serve  its  people,  and  the  grant  is  subject 
to  state's  reserved  power  to  supervise  and  regu- 
late exercise  of  franchise,  and  to  increase  or  de- 
crease rates  as  the  public,  as  distinguished  from 
mere  private  interest,  may  demand. — Leiper  v. 
Baltimore  &  P.  R.  Co.,  106  A.  551. 
<S=3l43  (N.J.Sup.)  Sinking  Fund  Act  1917,  is 
not  unconstitutional  as  impairing  the  obligation 
of  the  city's  contract  with  bondholders. — Inhabi- 
tants of  City  of  I'lainfipld  v.  Commissioner  of 
Municipal  Accounts,  105  A.  457. 

(C)   Contracts  of  Individuals  and  Private 
Corporntlonji. 

€=3l54(2)  (Pa.)  A  party  contracting  with  a 
railroad  relating  to  rates  is  presumed  to  do  so 


with  knowledge  that  the  state's  right  to  exercise 
its  police  power  is  expressly  reserved,  and  that, 
if  public  interest  demands,  its  provisions  maj  be 
modified,  without  any  violation  of  Const.  L .  S. 
art.  1,  I  10,  cl.  X,  forUdding  impairment  of  ob- 
ligation of  contract.— Leiper  v.  Baltimore  &  P. 
R.  Co.,  105  A.  551. 

IX.  PRIVII.EOES  OR  IMMUNITTES. 
AND  CLASS  X£OISLATION. 

<8=»206(1)  fVt.)  Gen.  Lews,  f  2698,  giving  the 
state,  in  criminal  cases,  the  right  to  review  on 
exceptions,  does  not  abridge  the  privile^ces  or 
immunities  of  United  States  citizenship,  in  vio- 
lation of  the  Fourteenth  Amendment  to  the 
federal  Constitution,  because  it  offends  the  dou- 
ble jeopardy  provision  of  the  Fifth  Amendment: 
-Stote  V.  Felch,  105  A.  23. 

XL  DUE  PROCESS  OF  X.A^I7. 

<8=925l  (Vt)  The  "due  process  of  law"  refer- 
red to  in  the  Fourteenth  Amendment  to  the 
federal  Constitution,  restraining  state  action,  is 
due  process  according  to  the  Constitution  and 
laws  of  the  particular  state,  provided  the  fun- 
damental principles  of  American  civil  and  po- 
litical institutions  are  not  violated. — State  v. 
Felch,  106  A-  2S. 

"Due  process  of  law,"  which  is  the  law  of  the 
land,  is  not  immutable,  but  changes  from  time 
to  time,  provided  that  express  constitutional 
provisions  and  the  fundamental  rights  of  life, 
liberty,  and  property  are  not  infringed  or  im- 
paired.— Id. 

i8='27i  (Vt.)  Gen.  Laws,  f  2508,  giving  the  state 
right  to  review  on  exceptions  in  a  criminal  case, 
is  not  violative  of  Bill  of  Rights,  art.  10,  pro- 
viding that  no  person  can  be  deprived  of  lib- 
erty, except  by  the  law  of  the  land,  nor  of  the 
due  process  clause  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution.— State  v. 
Felch.  105  A.  23. 

®=>284(2)  (NJ.)  Where  Supreme  Court  on  a 
certiorari  in  a  tax  case  fails  to  consider  testi- 
mony first  taken  therein  and  treats  the  case 
as  if  the  evidence  had  been  before  county 
board  of  taxation,  and  was  available  to  sus- 
tain its  findings,  the  hearing  is  a  mere  form, 
and  not  due  process  of  law. — Trenton  &  Mercer 
County  Traction  Corporation  v.  Mercer  Coun- 
ty Board  of  Taxation,  105  A.  222. 
4=9309(1)  (N.J.Cb.)  F'oreclosure  is  so  much  a 
proceeding  In  rem  as  to  render  notice  to  un- 
known heirs,  devisees,  and  personal  representa- 
tives as  "a  class  due  process  of  law. — Silver  v. 
Gattel,  105  A.  137. 

@=>3I6  (R.I.)  Where  the  purpose  of  a  bill  was 
to  set  aside  an  award  under  insurance  policy 
and  the  proceeding  was  in  aid  of  prosecution  of 
pending  suits  at  law  and  defendants  in  the 
court  below  had  their  day  in  court,  held,  that 
the  refusal  of  the  Supreme  Court,  which  re- 
versed a  decree  dismissing  the  bill,  to  remand 
the  case  to  allow  defendants  to  introduce  fur- 
ther evidence,  was  not  a  denial  of  due  process 
of  law  within  Const.  U.  S.  Amend.  14.— Shepard 
V.  Springfield  Fire  &  Marine  Ins.  Co.,  105  A. 
576. 

CONTEMPT. 

See  Divorce,  «s»269;    Injunction,  «=>225-232. 

I.   ACTS  OR  CONDTTOT  CONfC^TTUT. 
INO  CONTEMPT  OF  COURT. 

®=>2  (N.J.Cb.)  Party  to  litigation  in  which 
there  is  pending  an  application  to  punish  him 
for  contempt,  who  commits  publicly,  but  not  in 
presence  of  court,  an  assault  and  battery  upon 
person  supposed  by  him  to  have  given  infor- 
mation resulting  in  pending  contempt  proceed- 
ings and  who  might  be  a  material  witness,  is 
guilty  of  contempt,  though  mistaken  in  identity 
of  person ;  the  art  interfering  with  and  obstruct- 
ing due  administration  of  justice. — In  re  Hand. 
105  A.  .">94. 

®=28(1)  (N.J.Ch.)  That  respondent  did  not 
know  that  what  he  was  doing  was  a  conlempi 
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of  the  Court  of  Chancei?  may  be  considered  in 
mitiji^tion  of  sentence. — In  re  Hand,  106  A.  684. 
That  respondent  was  under  the  inflaeitce  of 
liquor  when  he  committed  a  contempt  at  Court 
of  Chancery  may  be  considered  in  fixing  the  sen- 
tence.— Id. 

XZ.   POWEK  TO  FUMMH,  AHP  VBO- 
0SSDIMO8  THEBEFOB. 

^=368  (NJ.Ch.)  In  proceedings  for  contempt, 
counsel  fees  may  be  allowed  as  part  of  the 
coats,  and  imposed  upon  a  respondent  found 
guilty,  by  virtue  of  1  Comp.  St  1910,  p.  445, 
I  91  (P.  L.  1910,  p.  427).— Hilton  ▼.  Hilton, 
105  A.  65. 

CONTINUANCE 

See  Appeal  and  Error,  ®=>966;  Criminal  Iaw, 
«=>594-603:   Wills,  «=»319,  384. 

^B»7  (Md.)  The  Question  of  the  continuance  of 
a  cause  is  one  addressed  to  the  sound  discre- 
tion of  the  court.— Mead  t.  Tydings,  106  A.  663. 
9:»I4(1)  (Del.Super.)  In  an  action  for  services 
rendered  by  plaintiff  as  real  estate  broker, 
where  leave  to  file  a  special  plea,  alleging  that 
plaintiff  did  not  have  a  brolcer's  license  at  the 
time  of  sale,  was  fcranted  on  application  of  the 
defendant,  a  continuance  of  the  case  will  be 
had.— CaUin  v.  Oak  Grove  Co.,  106  A.  666. 
9s>45  (Del.Super.)  To  support  an  application, 
the  affidavit  should  be  made  by  a  party  to  the 
action,  when  the  fact  relied  upon  for  the  con- 
tinuance is  not  a  matter  of  record. — Voorhees 
Rubber  Co.  v.  Brunswick-Balke-CoUender  Co., 
105  A.  786. 

In  case  of  a  corporation  party,  the  affidavit 
for  continuance  should  be  made  by  the  presi- 
dent, treasurer,  or  cashier,  and  it  should  appear 
that  there  is  reasonable  expectation  of  return 
of  witness  in  time  to  testify  at  the  term  to 
which  the  case  is  sought  to  be  continued,  or 
the  procurement  of  the  deposition  of  the  wit- 
ness by  the  next  term.— Id. 
«=>46(1)  (Del.Super.)  An  affidavit  by  a  physi- 
cian that  an  absent  witness  was  too  Ul  to  ap- 
pear, and  that  the  physician  himself  was  too 
ill  to  appear  for  examination  as  to  the  matter,  is 
sufficient  for  continuance. — In  re  Philadelphia, 
B.  &  W.  R.  Co..  105  A.  676. 
^=346(7)  (Del.Super.)  It  should  appear  from 
the  affidavit  for  continuance  that  there  is  rea- 
sonable expectation  of  return  of  witness  in 
time  to  testify  at  the  term  to  which  the  case  is 
sought  to  be  continued,  or  the  procurement  of 
the  deposition  of  the  witness  by  the  next  term. 
— Voorhees  Rubber  Co.  v.  Bmnswick-Balke- 
Collender  Co.,  105  A.  786. 
^=>49  (Del.Super.)  Where  the  affidavit  submit- 
ted by  defendant  for  continuance  was  sufficient, 
terms  will  not  be  Imposed  because  plaintiff  had 
in  attendance  a  number  of  witnesses  from  out 
the  state.— In  re  Philadelphia,  B.  &  W.  R.  Co., 
105  A.  676. 

CONTRACTS. 

See  Appeal  and  Error,  «=3l51,  169,  842,  1068; 
Assignments  for  Benefit  of  Creditors,  4=> 
239;  Assumpsit,  Action  of,  $=95;  Bank- 
ruptcy, 4=9l88;  Bills  and  Notes;  Breach  of 
Marriage  Promise ;  Carriers,  $=9l2,  18,  33, 
69,  94;  Champerty  and  Maintenance;  (Jom- 
promise  and  Settlement;  Constitutional  Law, 
«=3l43,  164;  Corporations.  «=>152,  178, 
487,  642.  687;  Courts,  <8=»28,  489;  Cove- 
nants; Damages,  9=^62.  226;  Deeds.  4=3 
19;    Dower,  ®=»49;    Equity,  «=>4,52;    Estop- 

Fel,  «=»78;  Evidence,  ®=3553:  Exchange  of 
roperty;  Executors  and  Administrators,  ^=» 
166,  167,  224;  Frauds,  Statute  of;  Gas,  «=» 
13;  Guaranty;  Husband  and  Wife,  €=>S9, 
48,  120,  135;  Indemnity;  Infants.  «=»47.  66; 
Insurance,  ^=9131.  1,'>2;  Liens.  4s>7;  Limi- 
tation of  Actions.  €=5>4e;  Master  and  Serv- 
ant, 4=961,  367.  394;  Mechanics'  Liens.  <g=> 
75,  279;  Municipal  Corporations,  €=>250, 
256,  269,  .3.38.  358,  711.  993;  Novation;  Of- 
ficers, «=>103;    Partnership,  «=s>336;   Plead- 


ing, «=»155.  177,  408;  Principal  and  Agent,. 
*=»119;  Principal  and  Surety,  *=>42;  Re- 
lease; Sales;  Specific  Performance;  Taxa- 
tion, «s>879;  Trial,  «=>253;  Trusts.  «=3l3; 
Yendor  and  Purchaser;  Waters  and  Water 
Courses,  «es>196;  Wills,  «s>65,  68;  Work 
and  Labor,  ^sll. 

Z.   REQUISITES   AMD   TAXIDITT. 
(A)  nmtnr*  auadi  KaaeitUala  ta  CS«aeral. 

«s»IO(l)  (Pa.)  The  rule  that  a  contract  is 
voidable  as  to  both  parties  when  voidable  as 
to  one  cannot  be  invoked  after  that  one  has 
fully  performed  or  become  definitely  liable  to 
perform  on  his  part.— Fidelity  Title  &  Trust 
Co.  of  FitUbnrgh  v.  Graham,  105  A.  296. 

<0)  f^oulAeraMoa. 

4=>7I(3)  (Oono.)  An  agreement  to  forbear  fo 
sue  in  consideration  of  a  written  promise  by  a 
third  person  to  pay  the  debt  of  another  consti- 
tutes a  valid  contract.— Markel  v.  De  Frances- 
co, 105  A.  703. 

9=»7I(3)  (Pa.)  Forbearance  to  sue  is  an  ade- 
c|uate  consideration  for  a  promise  made  in  re- 
bance  thereon,  but  there  must  be  an  agreement 
to  that  effect,  and  a  mere  forbearance  without 
an  agreement  is  not  a  good  consideration  where 
there  is  nothing  to  prevent  the  bringing  of  suit 
in  any  time.— Schroyer  v.  Thompson,  106  A. 
274. 

(B)  Validity  of  Aaacnt. 

«=s>99(3)  (N.J.Ch.)  Evidence  held  sufficient  to 
show  tliat  contract  sought  to  be  reformed  was 
not  drawn  by  scrivener  In  accordance  with  un- 
derstanding of  the  parties,  so  that  complainant 
was  entitied  to  relief.— Moore  v.  Brennon  Dis- 
tributing Corporation,  105  A.  592. 

H.  OOHSTBDTOTION  AHD  OPEBATIOX. 
(A)   0*a«ral  Roles  of  ConstrnetloB. 

«=9l43  (NJ.(7h.)  The  duty  of  court  is  to  con- 
strue instrvunents,  not  to  make  them. — ^Anderson 
V.  Broad  Street  Nat.  Bank,  Trenton,  105  A. 
599. 

«=I47(1)  (Md.)  Where  a  contract  between  the 
seller  and  buyers  of  a  stock  of  goods  was  in- 
tended to  relieve  the  bu.vers  from  liability  under 
Sales  in  Bulk  Act,  such  act  may  be  considered 
in  ascertaining  the  intention  of  the  parties  if  it 
is  necessary  to  ^o  outside  of  the  contract — 
Fidelity  &  Deposit  Oo.  of  Maryland  v.  Thomas, 
106  A.  174. 

«=>I48  (Md.)  The  written  instrument  is  the 
final  consummation  of  the' contract,  and  all  con- 
versations and  stipulations  between  the  parties 
proceeding  or  accompanying  the  execution  of  it 
are  to  be  regarded  as  merged  in  it— BaSerfcr  v. 
Butier,  106  A.  630. 


(IB)  Comditloa 

9=>2I8  (N.J.)  Whether  provision  in  contract  is 
a  condition  precedent  or  a  condition  subsequent 
depends  upon  intention  of  parties  disclosed  by 
all  provisions  of  contract  as  applied  to  its. 
subject-matter.— Board'  of  Education  of  City  of 
Wildwood  T.  Richmond  Const  Co.,  106  A.  220. 

(V)  Ooaspensatiom. 

$=3229(8)  (Pa.)  An  architect  undertaking  to- 
prepare  plans  and  supervise  construction  at 
percentage  of  cost  of  work  was  not  entitled  to 
commission  on  value  of  material  of  old  building 
given  to  contractor  for  use  In  new  building, 
where  he  knew  that  old  building  material  was 
to  be  so  used,  and  his  specifications  permitted 
such  use  with  his  approval. — Osterling  v.  First 
Nat  Bank,  106  A.  «SS. 

An  architect  is  not  entitled  to  extra  compen- 
sation because  there  was  a  delay  in  the  con- 
struction of  the  building,  where  his  contract 
fixed  no  time  vrfthin  which  his  services  were  tO' 
be  completed. — Id. 

«=»232(2)  (Pa.)  An  architect's  agreement  to 
furnish  all  necessary  plans  and  specifications- 
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for  a  building  contemplated  not  only  the  plans 
already  prepared,  but  any  and  all  plans  which 
tiiight  be  c^led  for,  and  where  he  received  a 
commission  on  total  cost  of  building,  after  a 
change  of  plans  had  greatly  increased  its  cost, 
be  was  not  entitled  to  recover  for  services  in 
preparing  revised  drawings  for  changes  in  plans 
requested  by  owner. — Osterling  v.  First  Nat. 
Biiuk,  105  A.  63.^ 

Where  architect,  in  consideration  of  a  percent- 
age of  total  cost  of  a  building,  agreed  to  pre- 
pare contracts  and  to  perform  the  usual  and 
customary  services  of  an  architect,  and  insert- 
ed usual  clause  that  disputes  were  to  be  refer- 
red to  him,  and  that  his  decision  should  be  final, 
he  was  not  entitled  to  extra  compensation  for 
services  as  an  arbitrator  upon  a  dispute  between 
contractor  and  owner.— Id. 

'   V.   PEBFOBMAirOE  OR  BREACH. 

9=>277(1)  (Coon.)  A  contract  drawn  on  the  the- 
ory of  equality  of  information,  by  which  plain- 
tiff furnished  a  certain  number  of  cows  for  use 
in  a  dairy  business  conducted  by  defendant  in 
return  for  certain  weekly  payments,  with  provi- 
sion that  plaintiff's  cows,  dying  or  becoming  in- 
capacitated to  produce  milk,  should  be  replaced, 
tile  cows  bought  to  be  plaintiff's,  and  the  parties 
to  share  equally  in  their  cost,  did  not  require 
that  defendant  give  plaintiff  notice  as  to  cows 
needed  to  be  replaced. — Costantino  v.  Lodjiodice. 
105  A.  465. 

^=«278(1)  (N.J.)  If  the  condition  of  a  contract 
is  a  condition  precedent,  its  performance  is  es- 
sential to  the  creation  of  the  right.— Board  of 
Education  of  City  of  Wildwood  v.  Richmond 
Const.  Co.,  105  A.  220. 
A  condition  subsequent  is  important  only  as 
.  affecting  the  maintenance  of  the  contract  right. 
-Id. 

«=303(1>  (N.J.)  Where  defendant  contracted 
to  manufacture  and  deliver  goods,  and  thereaft- 
er informed  buyer  that  it  bad  no  facilities  for 
the  work,  and  requested  him  to  procure  goods 
elsewhere,  which  he  did,  the  alleged  impossibil- 
ity of  performance  was  valid  defense  to  buyer's 
action  for  difference  in  cost  over  contract  price. 
—Transparent  Rubber  Works  v.  International 
Glass   Co.,  105  A.   29!). 

€=3305(3)  (Conn.)  T'nder  contract  whereby 
plaintiff  furnished  cows  for  defendant's  dairy 
business,  with  obligation  to  replace  any  that 
became  disabled,  defendant's  making  weekly  pay- 
ment after  plaintiff's  default  in  replacement, 
whether  to  cover  arrearage  or  under  a  miscon- 
ception of  his  rights  under  contract,  does  not 
pre<>lude  asserting  jilaintiff's  failure  to  keep  up 
quota  of  cows.-— Costantino  v.  Lodjiodice,  105 
A.  465. 

^:»306(4)  (Conn.)  Under  a  construction  con- 
tract providing  that  owner,  upon  failure  of  the 
contractor  to  prosecute  the  work  with  diligence, 
could  provide  labor  and  materials  and  deduct 
the  cost  therefor  from  any  money  due  on  the 
contract,  on  such  failure  being  certified  by  the 
architect,  recovery  for  labor  and  materials  used 
wag  dependent  upon  a  showing  of  such  certifica- 
tion by  the  architect. — Lenox  Const.  Co.  v.  Co- 
lonial Const.  Co.,  10.")  A.  407. 

I'nder  a  construction  contract,  providing  that 
owner  could,  on  failure  of  contractor  to  prose- 
cute work  with  diligence  and  such  failure  being 
certified  by  architect,  furnish  labor  and  material 
at  contractor's  cost,  and.  if  architect  should  cer- 
tify that  such  failure  was  sufficient  ground  for 
such  action,  could  terminate  the  agreement  and 
take  over  all  materials,  tools,  and  appliances, 
the  owner  could  not  terminate  the  contract  and 
take  over  tools,  materials,  and  appliances,  where 
the  architect  had  certified  failure  to  prosecute 
the  work  with  diligence,  but  had  not  certified 
that  such  failure  was  sufficient  ground  for  ter- 
mination of  the  agreement.— Id. 
<C=322(1)  (Conn.)  Where  plaintiff  based  bis 
right  to  recover  payments  upon  performance  of 
contract    to   furnish    cows    for   dairy    business 


conducted  by  defendant,  both  to  share  equally 
cost  of  replacement  of  such  of  plaintiff's  cows  as 
became  incapacitated  for  dairy  purposes,  plain- 
tiff must  meet  the  burden  of  proving  that  be 
used  care,  and  was  diligent  in  inquiry  and  in- 
spection, and  in  the  performance  of  such  obliga- 
tion.— Costantino  v.  Lodjiodice,  105  A.  46.'5. 
9s>322(:i)  (N.J.)  A  condition  subsequent  may 
be  proved  at  the  trial,  although  happening  aft- 
er suit  is  brought.— Board  of  Education  of  City 
of  Wildwood  V.  Richmond  Const.  Co.,  105  A. 
220. 

<£=3322f3)  (Conn.)  Evidence  held  sufficient  to 
show  that  plaintiff,  whose  suit  is  based  upon 
performance  of  'contract  to  furnish  cows  and  re- 
place such  as  became  incapacitated  for  use  in 
dairy  business,  conducted  by  defendant,  had 
such  notice  and  knowledge  as  to  put  him  on  in- 
quiry and  charge  him  with  neglect  in  replace 
ment  of  disabled  cows.— Costantino  v.  Lodjio- 
dice. 105  A.  465. 

9=>323(1)  (N.J.)  In  an  action  to  recover  monoy 
paid  on  account  of  a  rescinded  contract,  whereby 
plaintiff  agreed  to  purchase  a  business,  on  ac- 
count of  nonperformance  by  defendant,  facts 
held  to  show  that  plaintiff  had  a  cause  of  ac- 
tion, and  that  motion  for  a  nonsuit  was  prop- 
erly refused.- Barto  v.  Benker,  105  A.  731. 

VI.   ACTIONS  FOB  BREACH. 

«=s>327(l)  (NJ^.)  If  the  condition  of  a  contract 
is  a  condition  precedent,  its  performance  must 
precede  a  suit  for  its  enforcement. — Board  of 
Education  of  City  of  Wildwood  v.  Richmond 
Const  Co.,  105  A.  220. 

CONTRIBUTION. 

See  Insurance,  $s»56. 

CONVERSION. 

See  Trover  and  Conversion. 

18=922(2)  (NXCh.)  Beneficiaries  under  wUl  di- 
recting sale  of  )an3,  by  mortgaging  their  inter- 
ests in  the  land,  elect  to  reconvert  the  person- 
alty into  real  estate.- Rogers  v.  Lippincott,  105 
A.  16. 

CORPORATIONS. 

See  Appeal  and  Error,  ^=31009;  Bankruptcy. 
«=»188;  Banks  and  Banking;  Building  and 
Loan  Associations;  Carriers;  Colleges  and 
Universities,  $=96;  Conspirocy,  ®=321:  Con- 
tinuance. C=>45;  Damages.  €=>(i2;  Electric- 
ity: Evidence,  $=>83;  Executors  and  Ad- 
ministrators, €=>451 ;  Gas;  Guaranty.  ^=>4; 
Into.xioating  I/iquors,  ®=>327;  Judgment.  ®=» 
675,  820;  Municipal  Corporations;  Partition. 
C=>22;  Public  Service  Commissions;  Rail- 
roads; Receivers,  ®=»77.  174;  Street  Rail- 
roads; Taxation,  <S=116,  376,  378;  Trover 
and  Conversion,  ®=>40. 


IV. 


OAPITAIm  STOCK.  ASD  DIVI- 
DENDS. 


(B)  iBterest,   DlTMeads.   and   Hew   Stoek. 

®=>I5I  (Pa.)  Profits  realized  by  a  corpora- 
tion are  not  "dividends"  until  so  declared  by 
its  proper  officials,  but  distribution  of  profits. 
however  made,  are  diWdends,  the  form  of  dis- 
tribution  being  immaterial. — ^In  re  Thompson's 
Estate.    105   A.   27;{. 

$=»IS2  (Pa.)  So  far  as  not  regulated  by  con- 
tract, question  of  dividends  on  corporate  stoek 
is  committed  largely  to  discretion  of  directors, 
and,  though  their  action  is  reviewable  by  the 
courts,  it  will  be  set  aside  only  in  case  of  bad 
faith,  or  when  arbitrary,  manifestly  erroneous, 
or  when  constituting  an  abuse  of  discretion. — 
Pardee  v.  Harwood  Electric  Co..  105  A.  4X. 

A  public  service  corporation  is  not  required 
to  declare  such  dividends  as  will  destroy  or  im- 
pair its  efficiency. — Id. 
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T.   MEMBERS    AMD    STOGKHOLDEBS. 

(A)  Riarhta  and  L.lahllltle*  >■  to  Corpora- 

tion. 

^s>(78  (Pa.)  The  owners  of  preferred  stock  in 
a  corporation  are  "stockholders,"  and  not  "cred- 
itors."—Pardee  V.  Harwood  Eaectrio  Co.,  105 
A.  48. 

A  corporation  cannot  bo  contract  with  the 
holders  of  its  preferred  stock  as  to  destroy  its 
usefulness  as  a  public  service  corporation. — Id. 

(D)  I<labillt>-  for  Corporate  Debts  and 
Acta. 

«=3263(2)  (N.J.Ch.)  An  action  to  make  assess- 
mout  on  behalf  of  creditors  upon  the  holders  of 
stock  of  an  Illinois  corporation  must  be  brought 
in  Illinois,  and  Chancery  Court  of  New  Jersey 
has  no  jurisdiction  where  corporation  has  no 
assets,  no  agent,  and  apparently  no  creditors  in 
New  Jersey,  and  is  not  doing  and  has  never  done 
any  business  here.— Chicago  Title  &  Trust  Ca  v. 
Young's  Kx'rs,  105  A.  601. 

After  suit  for  an  accounting  of  the  assets  and 
liabilities  of  an  Illinois  corporation  has  been 
conducted  to  a  finish  in  the  state  of  Illinois,  and 
the  assessment  of  stockholders  thereon  ordered, 
to  which  proceeding  all  stockholders  wherever 
resident  are  privy,  and  by  which  they  are  bound, 
then  for  the  first  time  action  can  be  maintained 
in  a  court  of  competent  jurisdiction  in  New 
Jersey  to  enforce  the  assessments  against  th 
executors  of  a  former  stockholder. — Id. 

VI.  OFFICERS  AirO  AGENTS. 
(B)  Aatborltr  and  Fnncttons. 
®=>306  (Vt.)  Where  the  purchaser  of  mann- 
facturing  rights  in  a  vending  machine  sued  for 
fraudulent  representations' of  the  selling  cor- 
poration's salesman,  the  president  of  the  cor- 
poration was  not  liable  for  the  misrepresenta- 
tions under  the  doctrine  respondeat  superior: 
the  salesman  not  acting  aa  bis  agent.— Arnold 
V.  Somers,  105  A.  260. 

(D)  I<iabUItr  for  Corporate   Debts   aad 
Acts. 

Os»334  (Pa.)  An  improper  declaration  of  divi- 
denda  constitutes  a  breach  of  trust,  that  will 
render  the  director.s  individually  liable. — Par- 
dee v.  Hnrwood  Electric  Co.,  105  A.  48. 

VH.   CORPORATE   POWERS   AND 
XiIABII.ITIES. 

(B)  Representation   of  Corporation  by  Of- 

fleers   and   Airenta. 

€=3423  (Md.)  A  corporation  which  controlled 
and  conducted  a  business  through  another  cor- 
poration, in  course  of  operation  of  which  in- 
juries occurred  to  third  person,  first  corpora- 
tion was  liable. — United  Laundries  Co.  ▼.  Brad- 
ford, 105  A.  303. 

(D)   Contracts   and   Indebtedness. 

€=9479  (Me.)  Where  company  issued  bonds  se- 
cured by  mortgage,  and  placed  them  with 
banks  aa  collateral  security  for  notes,  trustee  of 
mortgage  securing  trands  had  not  only  the  right, 
but  the  duty,  at  request  of  the  banks  holiiing  the 
bonds  as  collateral  scurity,  to  proceed  to  fore- 
close, and  apply  moneys  realized  to  payment 
of  debts.— People's  Trust  Co.  v.  Mt.  Waldo 
(Granite  Works.  105  A.  113. 
€=>480  (Me.)  Where  corporation's  trust  deed 
described,  together  with  realty,  personal  prop- 
erty which  cannot  be  held  a  part  of  the  realty, 
and  waa  not  recorded  in  town  where  propertj 
was  situated,  mortgage  cannot  be  foreclosed  on 
personalty  not  part  of  realty  as  against  unse- 
cured creditors  of  corporation. — People's  Trust 
C^.  v.  Mt.  Waldo  Granite  Works,  105  A.  113. 
€s>482(5)  (Me.)  In  suit  to  foreclose  mortgage 
8<'cnring  corporation's  bonds,  evidence  held  suffi- 
cient to  shov  that  the  trust  deeds  and  bonds 
were  jtroperly  authori7.<>d  by  the  corporation.— 
I* "ople's  Trust  Co.  t.  Mt.  Waldo  Gramte  Works, 
105  A.  113. 


€=3486  (Pa.)  Where  stock  of  a  coal  company 
was  taken  by  defendant  in  a  merger  ai  an  over- 
valuation, and  merged  company's  coal  and  culm 
were  being  rapidly  exhausted  by  defendant  com- 
pany the  setting  aside  of  an  amortization  or 
sinking  fund  to  cover  exhaustion  and  overvalua- 
tion was  a  proper  practice. — Pardee  v.  Harwood 
Electric  Co.,  105  A.  48. 

It  cannot  be  determined  as  a  matter  of  law 
that  an  amortization  fund  set  aside  to  cover 
exhaustion  of  property  of  merged  company,  and 
the  overvaluation  of  its  property  on  the  merg- 
er, was  not  an  operating  expense. — Id. 
«=s>487(l)  (Conn.)  A  creditor  lawfully  holding 
installment  contracts  belonging  to  its  debtor 
may  retain  such  contracts  until  his  debt  is 
paid,  though  the  contract  whereby  they  were 
pledged  is  ultra  vires. — Barker  Piano  Co.  v. 
Commercial  Security  Co.,  105  A.  328. 

VIII.  INSOI.'VEirCT  AMD  RECEIVERS. 

<83»537  (N.J.Ch.)  "Actual  suspension  of  busi- 
ness," as  used  in  Corporation  Act,  {  64,  for- 
bidding transfers  when  insolvent,  imports  more 
than  a  mere  failure  to  meet  maturing  ohligations 
as  they  accrue,  and  contemplates  an  interruption 
of  ordinary  business  operations,  other  than  by 
mere  failure  to  meet  maturing  obligations.— 
Hoover  Steel  Ball  Co.  T.  Schafer  Ball  Bearings 
Co.,  105  A.  500. 

"Insolvent,"  as  used  in  Corporation  Act,  { 
61,  forbidding  transfers  when  insolvent,  must 
be  defined  as  insolvent  as  used  in  section  65,  to 
mean  a  general  inability  to  meet'  pecuniary  lia- 
bilities as  they  mature  by  means  of  available 
assets  or  an  honest  use  of  credit. — Id. 

Under  Corporation  Act,  i  64,  there  is  a  great 
difference  between  a  general  inability  to  meet 
maturing  obligations  and  a  temiiorary  embar- 
rassment.— Id. 

Corporation  held  to  have  been  insolvent  at 
time  of  pledge,  to  knowledge  of  pledgee.— Id. 
€=>542(1)  (N.J.Ch.)  A  corporation  temporari- 
ly in  need  of  funds  may  pledge  its  assets,  if 
thereby  moneys  may  be  raised  which  will  re- 
lieve it  of  its  embarrassment  and  permit  it  to 
continue. — Hoover  Steel  Ball  Co.  v.  Bchafer  Ball 
Bearings  Co.,  105  A.  500. 

Before  a  corporation,  insolvent  in  the  sense  of 
inability  to  pay  maturing  obligations,  can  make 
a  valid  pledge  of  its  assets  to  a  person  knowing 
of  its  condition,  for  a  present  advance  it  must 
at  least  appear  that  pledge  is  in  pursuance  of 
some  tinancial  scheme  which  it  is  reasonable  to 
suppose  will  place  it  in  a  position  of  solvency, 
as  contemplated  by  Corporation  Act,  §  64. — Id. 
iS=3553(l)  (N.J.Ch.)  To  bring  a  case  within 
Cojporatinn  Act,  §  65,  as  amended  by  P.  L. 
1012.  p.  mm,  relating  to  insolvency  and  receiv- 
ers, it  need  not  appear  that  there  has  been  either 
fraud  or  mismanp.gement. — Hitchcock  v.  Ameri- 
can Pipe  &  Construction  Co.,  105  A.  655. 

Decree  of  United  States  District  Court  taking 
from  corporation  all  of  its  assets,  and  removing 
from  stockholders  power  to  manage  its  affairs 
through  its  directors,  without  affecting  corpo- 
rate liabilities,  effected  complete  suspension  of 
business,  in  view  of  Corporation  Act,  g  9Si,  as 
amended  by  P.  L.  1912,  p.  535,  relating  to  in- 
solvency, etc. — Id. 

Directors  and  offlcers  of  a  corporation  who 
appear  in  foreign  federal  district  court  and  con- 
sent to  appointment  of  a  receiver  and  to  cor- 
poration's transfei:  of  its  assets  to  receiver 
violate  Corporation  Act,  §  64,  relating  to  con- 
veyances, etc. — Id. 

Policy  of  New  Jersey,  requiring  that  domestic 
corporation  be  managed  by  l<oard  of  directors 
and  responsible  officers,  subject  to  certain  stat- 
utory obligations,  is  opposed  by  acts  resulting 
in  appointment  of  receiver  by  court  of  foreign 
jurisdiction. — Id. 

Where  corporation  is  insolvent  or  its  business 
is  being  conducted  at  great  loss  and  prejudice 
to  interests  of  creditors  and  stockholders,  and 
its  assets  have  been  for  some  time  in  control  of 
receiver  appointed   by  foreign  federal  district 
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court,  Court  of  Chancery  will  appoint  a  receiv- 
er under  section  65  of  Corporation  Act,  as 
amended  by  P.  L.  1912,  p.  535.— Id. 
«=>553(3)  (N.J.Ch.)  BiU  filed  in  federal  dis- 
trict court,  alleging  that  corporation  coald  not 
meet  its  maturing  obligations  and  that  if  cred- 
itors were  allowed  to  resort  to  legal  process  its 
business  would  be  discontinued  and  its  assets 
sacrificed,  showed  insolvency  within  Corporation 
Act,  §  66,  which  would  justify  appointment  of 
receiver  by  Court  of  Chancery. — ^Hitchcock  v. 
American  Pipe  &  Construction  Co.,  105  A.  655. 

Proof  that  corporation  had  to  resort  to  mora- 
torium to  protect  its  assets;  that  it  had  been 
in  receivership  in  foreign  court;  that  its  stock 
had  greatly  declined  in  five  years;  that  no  divi- 
dends had  been  declared  for  several  years; 
and  that  its  working  capital  was  nearly  ex- 
hausted— showed  that  its  business  could  not  be 
conducted  with  safety  to  public  and  advantage 
to  stockholders  within  Corporation  Act,  S  65, 
as  amended  by  P.  L.  1012,  p.  535.— Id. 
<g=3556  (N.J.Ch.)  A  stockholder,  intervening  in 
federal  district  court  to  question  its  jurisdic- 
tion in  stockholder's  action  against  corporation 
for  appointment  of  receiver,  to  which  corpora- 
tion has  consented,  does  so  in  coriporate  right, 
and  is  a  trustee  for  corporation,  its  creditors 
and  stockholders. — ^Hitchcock  y.  American  Pipe 
&.  Construction  Co.,  105  A.  655. 
<^=557(3)  (NJ.Ch.)  Judicial  poUcy  of  New 
Jersey  in  insolvency  proceedings,  requiring  that 
before  any  act  is  done  affecting  interest  of 
creditors  and  stockholders  they  shonld  have  no- 
tice, is  opposed  by  practice  in  federal  courts  of 
directing  receivers  to  perform  such  acts  without 
notice. — Hitchcock  v.  American  Pipe  &  Con- 
struction Co.,  105  A.  656. 

®=>565(1)  (Del.Ch.)  Where  insolvent  corpo- 
ration, as  tenant,  had  ap;reed  to  pay  40  per 
cent  of  cost  of  new  building,  and  to  pay  6 
per  cent,  on  balance  of  cost,  and  to  purchase 
the  building,  and  if  the  purchase  was  not  made 
the  new  building  to  remain  property  of  land- 
lord, a  claim  for  the  60  per  cent,  will  be  dis- 
allowed in  a  receivership  proceeding. — In  re 
Receivership  of  Ligbtwell  Steel  Sash  Co.,  105 
A.  376. 

<S=9565(1)  (N.J.Ch.)  Whether  expense  for  legal 
services  incurred  by  stockholder,  intervening  in 
federal  district  court  to  question  its  jurisdic- 
tion in  action  by  stockholder  against  corpora- 
tion for  appointment  of  receiver  to  which  cor- 
poration has  consented,  should  be  borne  by  cor- 
poration is  to  be  determined  by  fairness  and 
equity. — Hitchcock  v.  American  Pipe  &  Con- 
struction Co.,  105  A.  655. 

Success  or  failure  of  a  stockholder's  suit  or 
defense  as  trustee  for  corporation,  its  stock- 
holders and  creditors,  is  not  determinative  as 
to  whether  corporation  should  bear  expense  of 
suit  or  defense. — Id. 

Where  a  stockholder's  suit  or  defense  is  one 
which  ought  to  have  been  brought  or  made  as 
trustee  for  corporation,  its  stockholders  and 
creditors,  whether  successful  or  not,  it  is  fair 
that  corporation  should  bear  expense.— Id. 

Counsel  for  stockholder  of  domestic  corpora- 
tion intervening  in  foreign  United  States  Dis- 
trict Court  to  question  its  jurisdiction  in  stock- 
holder's action  for  appointment  of  receiver,  and 
thereafter  acting  as  counsel  in  securing  appoint- 
ment of  receiver  in  Court  of  Chancery,  should 
be  allowed  compensation  for  services  in  foreign 
litigation  and  in  Court  of  Chancery,  based  on 
judgment  of  master,  nature  of  litigation,  etc. 
-Id. 

®=3566(1)  (Del.Ch.)  Preference  is  given  to 
the  payment  of  rent  In  administering  the  es- 
tate of  an  insolvent  corporation. — In  re  Re- 
ceivership of  Lightwell  Steel  Sash  Co.,  105 
A.  376. 

"Rent,"  entitled  to  preference  in  the  admin- 
istration of  the  estate  of  an  insolvent  corpo- 
ration, is  profit  issuing  out  of  land,  and  can- 
not reasonably  include  the  cost  of  repairs 
which  the  tenant  should  have  made,  and  which 
the  landlord  made,  even  if  called  rent. — Id. 


Where  issc^Tent  corporation  had,  as  a  ten- 
ant, agreed  to  pay  40  per  cent,  of  cost  of  a 
building  to  be  erected,  and  6  per  cent,  interest 
on  the  balance,  and  to  buy  the  premises,  the 
40  per  cent,  to  be  allowed  as  a  credit  on  the 
price,  and  if  the  purchase  was  not  made  the 
new  building  to  remain  the  property  of  the 
landlord,  the  interest  reauired  to  be  paid  was 
not  rent,  entitled  to  preferential  payment,  but 
can  be  allowed  only  as  a  general  claim  with- 
out  priority. — Id. 

€=>566(1)  (R.I.)  Corporate  excess  taxes  assess- 
ed under  the  Tax  Act  of  1912  are  debts  of  a  pub- 
lic character,  and  are  entitled  to  a  preference  in 
insolvency  proceedings. — Winsor  v.  Pilgrim  Shoe 
Machinery  Co.,  105  A.  897. 

IX.  REINCOKFORATIOir  AMD  KEOIU 
OAHIZATIOIT. 

9s»573(3)  (Md.)  Where  plan  of  reorganization 
provided  that  the  new  company  acquire  a  larger 
tract  of  undeveloped  property  from  coal  ocm- 
pauy,  facts  held  to  show  that  the  members  of 
the  bondholders'  committee  did  not  commit  the 
depositing  bondholders  of  the  old  company  or 
the  stockholders  of  the  new  company  to  the  par- 
chase  of  such  property  without  their  consent. — 
Carter  v.  Hughes,  106  A.  583. 

Xn.  FOREIGN  OOBPORATION8. 

<»5>638  (N.J.Ch.)  Corporation  Act,  t  64,  for- 
bidding transfers  when  insolvent,  applies  to  a 
foreign  corporation  doing  businew  in  New  Jer- 
sey.—Hoover  Steel  Ball  Co.  v.  Scbafer  BaU 
Bearings  Co.,  105  A.  600. 

^=>642(6)  (Md.)  Trust  company  incorporated 
in  another  state  and  administering  a  trust 
therein  was  not  precluded,  by  Code  Pub.  Civ. 
Laws,  art.  23,  {  94,  from  bringing  action  to 
enforce  contract  to  sell  property  in  the  state 
constituting  a  part  of  the  trust  assets,  made 
without  securing  permit  required  of  foreign 
corporations  doing  business  in  the  state,  the 
making  of  such  contract  not  constituting  do- 
ing business  in  the  state  within  article  23,  S| 
91,  93,  and  article  81,  $  167,  as  amended  by 
Acts  1918,  c.  469.— Baden  v.  Washington  Loan 
&  Trust  Co.,  105  A.  860. 

«=687  (R.I.)  In  view  of  Gen.  Laws  1909,  c. 
300,  $f  42-44,  prohibiting  a  foreign  corpora- 
tion from  enforcing  contracts  in  the  courts  of 
this  state  nnless  a  competent  person  for  serv- 
ice of  process  has  been  appointed,  the  receiv- 
ers of  a  foreign  corporation  cannot  enforce 
a  contract  made  by  the  corporation  when  it 
has  failed  to  comply  i^-ith  the  statute. — Frank 
V.  Broadway  Tire  Excb.  Co.,  106  A.  177. 

COSTS. 

See  Appeal  and  Error,  «=>151;  Bail,  «=»24: 
Contempt,  €=>68;  Execution,  «=»251;  Ex- 
ecutors and  Administrators,  €=>511;  Part- 
nership, «=>346;  Pleading,  «=>276;  Wills, 
«=»707. 

I.   HATinEtE,  OBOUIIBS  AND   EXTENT 
OF  RIOITT  nr  OENEKAI.. 

$=338  (Md.)  Where  case  was  on  docket  and 
court  properly  refused  to  enter  judgment  by  con- 
fesmon,  defendants,  in  absence  of  an  order  of 
plaintiff's  counsel  to  enter  the  case  dismi^ed. 
were  entitled  to  judgment  for  costs.— First 
Mortgage  Bond  Homestead  Ass'n  v.  Meblhom, 
105  A.  526. 

IV.  SEOWaVTY  FOR  PAYMENT. 

ig=»l37  (N.J.  Sup.)  If  nonresident  plaintiff  neg- 
lects to  file  security  for  costs  under  Practice 
Act,  I  205,  within  a  reasonable  time  after  due 
demand  therefor  and  takes  no  steps  to  speed 
prosecution,  the  court,  in  its  discretion,  may 
ordpr  a  nonsuit,  as  he  cannot  hold  defendant  to 
further  prosocution  for  indefinite  period  and  to 
possibility  of  loss  of  evidence  necessary  to  his 
defense.— Sbeeban  v.  La  Belle  Co..  105  A  449. 
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COUNCIL  OF  DEFENSE  UW. 

See  ConstitutioiUkI  Law,  «s»83. 

COUNTIES. 

See  Appeal  and  Error,  •sslOlO;  Constitution- 
al Law,  ^3>284;  Courts,  «=»102;  Elections, 
€=3298,  305;  Eminent  Domain,  «s>26d;  Bvi- 
deoce.  «s>474;  Health,  <e=a34;  Highways, 
«s»96;  Pleading,  «s»3Q0;  Taxation,  «=»4S2, 
493;   Time,  «=9ll. 

n.   GOVERNMENT  AND   OFFICERS. 

(D)   Ofllcera  ana  Acents. 

<S=»74(3)  (Pa.)  Under  Act  June  9,  1891  (P.  L. 
248),  amending  section  8  of  Act  May  13,  1887 
(P.  L.  108),  a  county  treasurer  is  not  enti- 
tled to  retain  a  commission  on  liquor  license 
fees  collected  by  him  and  paid  to  the  treasur- 
er of  a  borough.— Snyder  County  v.  Wagensell- 
er,  105  A.  297. 

IV.  FISOAI.    MANAOEMENT,    PVBUO 

DEBT,  SECITRITIES,  AMD 
TAXATION. 

«=>I62  (N.J.Sup.)  The  term  "county  pur^ 
poses,"  within  P.  L.  1018,  p.  002,  |  4(3),  relating 
to  budgets,  embraces  all  le^timate  components 
of  a  county  budget— Oarnaon  t.  Jersey  City, 
105  A.  460. 

COURTS. 

See  Appeal  and  Error,  «=>516,  655,  730,  736, 
1010;  Appearance,  ^=3 18;  Bankruptcy,  ^=» 
295;  Carriers,  ®=s>18;  Contempt;  Corpora- 
tions, €=3553,  556,  565;  Criminal  Law,  $=» 
90,  108,  260,  1043;  Exceptions,  BUI  of,  «=s» 
55;  Habeas  Corpus,  ®=384;  Judgment,  ^s9 
829;  Justices  of  the  Peace;  Landlord  and 
Tenant,  €=9291;  Master  and  Servant,  €=> 
417;  Municipal  Cerporations,  €=>410;  Nui- 
sance, <S=>72;  Partition,  iS=>22;  Receivers, 
«=»149.  151,  174,  186;  Removal  of  Causes; 
Time,  <8=>llj   War,  <S=»12;   WiUs,  «=9257. 

I.   NATITRE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  OENERAIi. 

^=>23  (Conn.)  Jurisdiction  cannot  be  confer- 
red by  agreement,  acquiescence,  consent,  or 
waiver.— McDonald  v.  Hugo,  106  A.  709. 

n.  ESTABUSRHENT.    ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAI.. 

(C)  Roles  of  Court  and   Contfaot  of  Biul- 

neaa. 

€=>78  (Del.)  A  rule  of  the  Supreme  Court, 
though  not  requiring  every  supersedeas  bond 
to  be  conditioned  on  payment  of  condemnation 
money,  does  not  violate  Const,  art.  4,  g  27, 
requiring  that  supersedeas  bonds  give  suffi- 
cient security  for  payment  of  condemnation 
money  or  to  abide  decree.— Ownbey  v.  Morgan, 
105  A.  a38. 

€=978  (Me.)  A  rule  of  court  made  to  carry  out 
a   statute  cannot  broaden  the  statute.— Nissen 

V.  Flaherty.  105  A.  127. 

€=980(4)  (Del.)  Rule  12,  being  a  rule  of  the 
Court  of  Errors  and  Appeals,  and  also  a  rule 
of  the  Supreme  Court,  is  authorized  by  Eev. 
Codes  1915,  ^  3707.— Ownbey  v.  Morgan,  105 
A.  838. 

(D)  Rules     of     Decision,     Adjndlcstiona, 

Opinions,   and    Records. 

€=989  (N.J.)  The  decisions  of  tiie  Court  of 
Chancery  are  not  binding  on  the  Court  of  Er- 
rors and  Appeals. — Dorman  v.  West  Jersey  Ti- 
tle &  Guaranty  Co.,  105  A.  195. 
€=989  (N.J.Sup.)  That  to  adhere  to  a  doc- 
trine of  public  policy  might  result  in  disabling 
the  state  in  establishing  guilt  of  accused  par- 
ties does  not  afford  a  sound  reason  for  disre- 
garding a  settied  public  policy,  which  has  pre- 
vailed for  centuries,  and  has  received  the  sane- 


tion  of  the  highest  state  tribunal. — State  ▼. 
Herbert,  105  A.  796. 

Firmly  established  precedents  should  not  be 
treated  as  mere  antiquated  judicial  wisdom,  un- 
less the  reason  which  called  them  into  being 
has  ceased. — Id.  « 

€=>9I(1)  (N.J.Sup.)  Opinion  of  Supreme  Court 
adopted  by  Court  of  Errors  and  Appeals  be- 
came the'  law  of  the  state. — O'Brien  v.  Board 
of  Public  Utility  Com'rs,  106  A.  132. 
«=99l(2)  (Del.)  The  court  in  banc  is  a  sep- 
arate tribunal  from  the  Superior  Court,  and  in 
a  sense  an  appellate  court  to  which  questions 
of  law  are  sent  by  the  Superior  Court_  on  its 
own  motion,  but  its  decisions  do  not  bind  the 
Supreme  Court.— Ownbey  v.  Morgan,  106  A 
838. 

€=»I02(1)  (Pa.)  The  associate  lay  judges  con- 
stituting a  majority  of  court  of  common  pleas 
of  Columbia  county  may  decide  a  case  heard 
before  the  three  judges  against  the  opinion 
and  dissent  of  the  president  judge,  where  it 
depends  upon  questions  of  fact,  but  cannot 
overrule  him  on  a  question  of  law.— Petition  of 
Murray,  105  A.  61. 

The  court  may  change  its  decision  on  the 
day  it  is  rendered,  so  tiiat,  treating  the  prior 
decree  of  president  judge  of  court  of  common 
pleas  of  Columbia  county  as  that  of  the  court, 
it  was  still  subject  to  revision  as  to  facts  by 
a  majority  of  lay  judges  on  the  same  day/— Id. 

In  proceeding  under  School  Code  May  18, 
1911  (P.  L.  321)  f  217,  to  remove  school  di- 
rectors for  neglect  of  official  duty,  heard  be- 
fore president  judge  and  associate  lay  judges 
of  court  of  common  pleas,  where  case  depend- 
ed on  credibility  of  conflicting  oral  testimony, 
the  decision  of  two  lay  judges,  a  majority, 
filed  after  contrary  decision  of  president  judge, 
but  on  same  day,  was  decision  of  court. — Id. 

Vm.  CONCURRENT    AND    OONFUCT- 

ING  JURISDICTION.  AND 

OOMITT. 

(A)  Courts    of   Same    State,   a'nd    Tranafer 

of  Canaea. 

€=>48S  (Md.)  Where,  in  an  action  begun  in  the 
circuit  court  for  Baltimore  county,  plaintiff 
moved  under  the  Speedy  Judgment  Act  for  judg- 
ment by  default  for  want  of  proper  pleas,  plain- 
tiff, before  any  action  was  taken  on  the  motion, 
was  not  entiUed  to  remove  the  cause  udder 
Const,  art  4,  §  8,  allowing  removal  where  a 
party  cannot  have  a  fair  trial,  etc.,  so  that  the 
court  to  which  the  cause  'v^as  transferred  did 
not  have  jurisdiction  to  r>ndor  judgment  moved 
for.— Schaible  v.  Home  Ins.  (Jo.,  106  A.  165. 

(B)  State  Conrta  and  Vntted  Statea  Courts. 

€=9489(1)  (Conn.)  Under  Act  Cong.  Aug.  13, 
1894,  c.  280,  as  amended  by  Act  Feb.  24,  1905, 
0.  778  (U.  S.  Comp.  St  f  6923),  superior  court 
of  Connecticut  which  appointed  receiver  for 
indemnity  company,  surety  of  contractor  to 
erect  buildings  for  the  United  States,  held  pow- 
erless to  determine  validity  and  amount  of  lia- 
bility of  indemnity  company  for  labor  and  ma- 
terials in  any  suit  on  bond  in  name  of  United 
States:  exclusive  jurisdiction  being  in  federal 
District  Court— Macdonald  v.  ^Etna  Indemnity 
Co.,  105  A.  470. 

COVENANTS. 

See  Mortgages,  €=9454;    Pleading,  €=»2U5. 

n.  CONSTRUCTION  AND   OPERA- 
TION. 
(O)  Covenants  aa  to  Ijae  of  Real  Property- 

€=951(2)  (Conn.)  A  covenant  in  a  deed  that 
grantor  should  not  construct  buildings  on  land 
m  front  of  lot  conveyed  so  as  to  interfere  with 
a  view  of  a  bay,  lot  conveyed  being  on  street 
intersecting  a  drive  along  shore  of  a  l>ay  at 
an  angle  of  30  degrees,  held  to  be  a  covenant 
not  to  construct  building  on  land  between  lines 
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drawn  at  right  angles  to  the  drive  along  shore, 
and  not  on  land  between  lines  drawn  at  right 
angles  to  street  on  which  lot  faced. — Ford  t. 
MUes,  105  A.  443. 

CRIMINAL  LAW. 

See  Arson;  Assault  and  Battery,  $=392-96 ; 
Bastards,  €=»55,  92;  Bills  and  Notes,  «=> 
5.S8;  Conspiracy,  ®=»27;  Constitutional  Law, 
iE=»206,  2T1;  Courts,  <e=>89;  Uisorderly 
House;  Embezzlement;  B'alse  Pretenses; 
Habeas  Corpus,  $=s>84;  Homicide;  Indict- 
ment and  Information;  Intoxicating  Liquors ; 
Larceny ;  Physicians  and  Surgeons,  ^^6; 
Poisons,  ®=>4;  Rape,  <g=>40;  Robbery;  Stat- 
utes, €=>241;  Waters  and  Water  Courses, 
$=»i04;   Witnesses. 

ni.   PARTIES   TO   OFFENSES. 

«=»59(5)  (Del.Gen.Sess.)  Under  Rev.  Code 
1915,  §  4806,  one  who  abets,  procures,  com- 
mands, or  counsels  another  to  commit  a  crime 
is  an  "accomplice,"  and  equally  criminal  as  a 
principal.— State  v.  Lapista,  105  A.  676. 

XV.   JTBISDICTION. 

9=>90(4)  (M«.)  Police  court  in  county  of  Knox 
has  no  jurisdiction  of  complaint  for  having  had 
short  lobsters  in  possession  in  Hancock  coun- 
ty in  violation  of  Rev.  St.  c.  45,  §  35,  the 
jurisdiction  of  a  court  in  criminal  matters  be- 
ing confined  to  offenses  committed  in  county, 
unless  special  statute  extends  it  beyond,  while 
special  provisions  of  section  34,  relating  to 
police  and  municipal  courts,  extending  jurisdic- 
tion, apply  to  17  sections  preceding,  but  not 
to  section  35.— State  v.  Damerest,  105  A.  858. 

V.   VENUE. 

(A)   Place   of  BrlnslnK  Prasecntloa. 

$=9 1 08(1)  (Me.)  Without  a  special  statute,  a 
court  beyond  the  limits  of  the  county  where  the 
offense  was  committed  has  no  jurisdiction  of  a 
complaint  for  having  had  illegal  possession  of 
short  lobsters,  in  \iolation  of  Rev.  St.  c.  45, 
i  35— State  v.  Bridges.  105  A.  858. 
$=3 1 08(1)  (Me.)  The  jurisdiction  of  a  court  in 
criminal  matters  is  confined  to  offenses  com- 
mitted in  county,  unless  special  statute  ex- 
tends it  beyond.— State  v.  Damerest,  105  A 
S58. 

Vn.  FORMEB  JEOPARDY. 

€=9162  (Vt.)  The  provisions  of  the  Fifth 
Amendment  to  the  federal  Constitutipn,  where- 
in double  jeopardy  is  prohibited,  are  not  in- 
tended to  limit  the  powers  of  the  state  gov- 
ernments in  respect  to  their  own  people,  but 
merely  to  operate  as  restraints  on  federal  ac- 
tion.—State  V.  Felch,  105  A.  23. 
C=>I93  (Md.)  Where  part  of  counts  of  infor- 
mation were  bad  and  defective,  and  demurrer 
was  overruled,  and  a  general  verdict  of  guilty 
bad.  and  a  judgment  thereon  was  reversed,  the 
reversal  does  not  prevent  a  new  trial  upon  the 
valid  counts,  or  upon  a  new  information,  or 
upon  an  indictment,  because  the  traverser,  not 
being  tried  on  a  vailid  indictment,  was  not  put 
in  jeopardy.— Basta  v.  State,  105  A.  773. 

VnX.  PREI.IMINART  COMFI.AINT, 
AFFIDAVIT.  WARRANT,  EX- 
AMINATION. COMMITMENT, 
AND  SUMMARY  TRIAL. 

€=>260(13)  (Conn.)  The  district  court  on  ap- 
peal from  conviction  in  the  city  court  of  W.. 
of  an  offense  of  which  the  city  court  did  not 
have  jurisdiction,  because  committed  outside 
thereof,  in  N.,  did  not,  on  a  new  information 
there  filed,  under  Gen.  St.  1918,  §  6601,  for 
the  same  offense,  have  jurisdiction,  though  it 
had  jurisdiction  of  offenses  committed  in  N. — 
McDonald  T.  Hugo,  105  A.  709. 


nc.   ARRAIGNMENT  AND  PUSAS  AND 
NOU^E  PROSEQUI  OR  DISCON- 
TINUANCE. 

<&=»26M1)  (Md.)  It  is  not  necessary  that  a 
party  charged  with  a  misdemeanor  be  arraign- 
ed, although  it  is  required  that  a  plea  be  en- 
tered or  be  waived.— Basta  v.  State,  105  A.  773. 
In  capital  or  other  infamous  crimes,  an  ar- 
raignment is  regarded  as  a  necessary  part  of 
the  proceeding,  and  not  a  matter  of  form  only. 
but  of  substance  involving  a  substantial  right 
of  accused. — Id. 

X.  EVIDENCE. 

(B)  Faeta  In  I>sne  and  Relevant  to  laanea, 

and  Re*  Geatn. 

$=3338(1)  (Conn.)  In  homicide  case,  witness 
was  properly  allowed  to  testify  that  he  heard 
a  shot  and  found  deceased  lying  upon  ground, 
and  that  deceased  made  replies  to  Us  questions, 
as  an  act  of  witness  in  connection  with  his 
procuring  information  and  telephoning  police. — 
State  V.  Perretta,  105  A.  680. 

(C)  Otber   Offenses,  and   Character  of   Ac- 

enned. 

<8=>369(1)  (Del.)  Generally  evidence  of  the 
commission  of  other  crimes  is  inadmissible  to 
prove  the  crime  charged,  even  though  it  be  of 
a  similar  nature,  subject  to  certain  well-known 
exceptions.- State  v.  Stiegler,  105  A.  667. 
®=3372(6)  (Del.)  In  prosecution  for  conspiracy 
to  cheat  and  defraud  plumbers'  supply  com- 
pany, the  acta  and  transactions  whereby  dif- 
ferent supplies  were  obtained  than  those  al- 
leged, held  to  constitute  one  general  conspiracy, 
and  evidence  thereof  not  inadmissible  as  prov- 
ing other  offenses.— State  v.  Stiegler,  1(»  A. 
667. 

In  prosecution  for  conspiracy  to  cheat  and  de- 
fraud plumbers'  supply  company  of  merchan- 
dise, evidence  of  other  acts  as  showing  a  simi- 
lar scheme  or  system  was  not  admissible. — Id. 

(D)  Materiality  and   CompetenoT'   In  Gen- 

eral. 

$s»390  (Pa.)  A  witness  may  testify  to  the 
state  of  his  own  mind  as  to  intent,  fear,  etc., 
where  that  is  material  and  an  open  ques- 
tion, but  one  charged  with  murder  cannot  tes- 
tify simply  that  he  had  a  secret  undisclosed 
reason  to  fear  the  deceased. — Commonwealth  r. 
Zee,   105  A.  279. 

(F)  Admissions,    Declarations,    and    Hear* 
•ay. 

$=>406(2)  (N.J.Sup.)  Declarations  and  con- 
duct of  an  accused  may  be  given  in  evidence, 
although  they  occurred  during  the  trial  of  the 
cause.— State  v.  Herbert,  105  A.  796. 
$=»4I7(])  (N.J.Sup.)  In  a  prosecution  for  ar- 
son, evidence  as  to  what  the  firemen  said  about 
the  cause  of  the  fire  was  properly  excluded.— 
State  V.  Zamofsky,  105  A.  71. 

(6)   Aets    and    Declarations    of    Conspira- 
tors and  Codetendants. 

«s>422(l)  (N.J.Sup.)  The  acts  and  declara- 
tions of  each  coconspirator  are  admissible 
against  all  the  conspirators  if  made  and  done 
before  the  object  has  been  consummated.— 
State  V.  Herbert,  105  A.  796. 
$=»424(1)  (N.J.Sup.)  Averment  in  indictment 
for  conspiracy  to  obtain  divorce  that  the 
agreement  was  to  pervert  and  obstruct  the  due 
administration  of  the  laws  of  the  state,  and 
to  obstruct  justice,  would  not  have  the  effect 
of  making  the  conspiracy  continuous,  makioK 
competent  acts  and  declarations  by  coconspira- 
tors, after  obtaining  divorce  decree,  where  socli 
averment  was  limited  by  language  as  to  obtain- 
ing divorce  by  false  evidence  and  maintenanct 
of  divorce  suit.— State  v.  Herbert,  105  A.  79C. 
Assuming  that  conspiracy  to  obtain  a  divorct> 
by  unlawful  means  continued  because  of  ap- 
peal by  some  of  conspirators  from  decree  de- 
hying  divorce,  the  conspiracy  must  have  ended 
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when  the  cause  was  submitted  to  the  Court  of 
Errors  and  Appeals,  and  admission  of  testi- 
mony of  acts  and  declarations  of  coconspira- 
tors made  thereafter  was  harmful. — Id. 

The  unlawful  agreement  being  at  an  end, 
each  of  the  conspirators  ceases  to  be  the  agent 
of  the  others,  and  therefore  can  only  bind  him- 
self by  his  acts  or  declarations,  notwithstand- 
ing the  fact  that  such  acts  and  declarations 
relate  to  the  concealment  of  the  crime  of  the 
completed  conspiracy.— Id. 
<S=>424(3)  (N.J.Sup.)  Where  the  object 
sought  by  the  conspirators  was  to  obtain  a  di- 
vorce for  defendant  wife  by  unlawful  means, 
held,  that  the  conspiracy  was  at  an  end  when 
divorce  suit  was  submitted  to  chancery  court, 
80  that  acts  and  statement*  made  thereafter 
by  alleged  coconspiratora,  in  the  absence  of 
plaintiffs  in  error,  and  withoat  their  consent  or 
sanction,  were  inadmissible. — State  v.  Herbert, 
105  A.  796.  ... 

<Ss>427(3)  (Del.)  After  the  fact  of  conspiracy 
is  proved,  the  acts  and  declarations  of  the  con- 
spirators can  be  shown,  and,  under  the  wide 
discretion  given  the  trial  court  respecting  order 
of  proof,  such  acts  and  declarations  may  l>e 
given  in  evidence  before  the  conspiracy  is 
sbown.-State  v.  Stiegler,  105  A.  667. 
^=>427(5)  (Del.)  As  a  general  rule,  the  con- 
spiracy charged  must  be  proved  by  evidence 
aUunde.— State  v.  Stiegler,  105  A.  687. 

(H)  Oocvmentarr  Bvtdeiaoe  and  Exelnstoa 
of  Parol  El-rldenoe  TIterebr. 

«s»432  (Pa.)  In  trial  on  indictment  for  leas- 
ing building  for  immoral  and  illegal  purposes, 
defended  "on  ground  that  parol  transaction  was 
a  sale  to  defendant's  son  and  not  a  lease,  ad- 
mission of  notice  to  quit,  served  upon  tenant 
in  possession,  signed  by  defendant's  son  as 
owner,  was  not  error. — Commonwealth  v.  Ber- 
ney,  105  A.   53. 

(I)   OpiBtOB  ElTldemee. 

^=448(1)  (Vt.)  As  a  general  rule,  witnesses 
arc  to  state  facts,  and  not  to  give  inferences 
or  opinions.— State  v.  Felch,  105  A.  23. 
^=»4SI(1)  (Vt.)  As  a  general  rule,  witnesses 
are  to  state  facts,  and  not  to  give  their  infer- 
ences or  opinions;  a  rule  subject  to  the  ex- 
ception that,  when  the  facts  cannot  be  pre- 
sented with  proper  force  to  any  but  the  ob- 
server, to  a  certain  extent  he  may  add  his 
conclusion  or  opinion.— State  v.  Felch,  105  A. 
2.S. 

®=>45l(3)  (Vt.)  In  prosecution  of  woman  for 
murder  of  her  husband  in  concert  with  her 
lover,  it  was  error  as  to  the  state  to  exclude 
testimony  of  a  witness,  who  saw  defendant, 
her  husband,  and  her  lover  at  a  social  gather- 
ing, concerning  the  expression  of  defendant's 
face  and  eyes  when  she  looked  at  her  lover. — 
State  V.  Felch,  105  A.  23. 
^=»469  (N.J.Sup.)  In  n  prosecution  for  arson, 
evidence  of  professional  insurance  adjusters  on 
values  is  competent,  if  they  are  qualified,  as 
such  men  presumably  are. — State  ▼.  Zamofsky, 
105  A.  71. 

(M)   Welsbt  and   Snfflcleney. 

^=»549  (Conn.)  Testimony  consisting  of  one 
eyewitness  of  the  homicide  and  that  of  several 
other  persons  testif.ving  to  different  parts  of 
the  transactions  and  different  facts  and  cir- 
cumstances surrounding  the  case,  each  tending 
to  show  the  guilt  of  accused,  was  equivalent  to 
that  of  two  witnesses  to  the  homicide.— State  v. 
Candido,  105  A.  442. 

XI.  TiBO!  or  TRiAi.  AMD  coiTTnnr- 

ANCE. 

^=»576(4)  (Pa.)  The  two-term  rule  never  ap- 
plies where  delay  in  reaching  trial  is  at  the 
appliontion  of  defendant  or  results  from  his 
diwibility,  misconduct,  or  assent;  Act  Feb.  18, 
1785  (2  Smith's  I>aws,  p.  277),  re-enacted  by 
Grim.  Proc.  Act  of  March  31,  18C0  (P.  L.  443)  ( 


54j  being  a  nabeas  corpus  act  not  intended  to 
shield  defendant  from  just  punishment. — Com- 
monwealth v.  Zee,  105  A.  270. 
^=3576(5)  (Pa.)  The  two-term  rule  never  ap- 
plies where  delay  in  reaching  trial  is  at  the 
application  of  defendant  or  results  from  his 
assent;  Act  Feb.  18,  1785  (2  Smith's  T^ws,  p. 
277),  re-enacted  by  Cr.  Proc.  Act  March  31, 
1860  (P.  L.  443)  I  54j  being  a  habeas  corpus 
act  not  intended  to  shield  defendant  from  just 
punishment. — Commonwealth  v.  Zee,  105  A. 
279. 

iS=»594(l)  (Del.)  The  denial  of  a  continuance 
in  a  larceny  prosecution  sought  on  the  ground 
of  witnesses'  absence  from  the  state  hdii  not 
an  abuse  of  the  trial  court's  discretion. — State 
V.  Henry,  105  A.  849. 

^=»595(H)  (Del.)  The  absence  of  a  character 
witness  is  not  a  sufficient  reason  for  granting 
the  continnance  of  a  criminal  case,  particular- 
ly where  the  Attorney  General  is  willing  to 
admit  that  the  witness  would  testify  to  ac- 
cused's good  reputation.— State  v.  Henry,  105 
A.  849. 

<e=»598(2)  (Pa.)  Where  trial  was  not  called  un- 
til nearly  eight  months  after  homicide,  defend- 
ant, meantime,  being  confined  in  a  hospital,  and 
court,  16  days  before  trial,  appointed  counsel 
to  defend,  refusal  of  a  continuance  for  in- 
ability to  procure  witnesses  was  not  an  abuse 
of  discretion;  no  good  reason  being  shown 
why  the  witness  was  not  produced  at  the  triaL 
—Commonwealth  v.  Zee,  106  A.  279. 
€=>603(11)  (Del.)  In  a  prosecution  for  lar- 
ceny, an  affidavit  for  continuance  on  ground 
of  absence  of  witnesses  held  insufficient  to 
show  that  defendant  had  exercised  due  dili- 
gence in  procuring  such  witnesses.— State  v. 
Henry,  105  A.  849. 

Xn.   TRIAX. 
(C)  Reception   of  Bvldenee. 

$s»663  (N.J.Sup.)  Where,  in  a  prosecution 
for  arsoUj  the  state  called  for  and  introduced 
defendant  s  bank  deposit  book  to  show  entries 
therein,  it  was  error  to  refuse  to  require  the 
state  to  put  in  all  the  items. — State  v.  Zamof- 
sky, 105  A.  71. 

(D)    Objections    to    Evidence,    Hottona    to 
Strike  Oat,  and    Bzeeptlons. 

^=»696(1)  (Conn.)  If  evidence  was  admissible 
for  any  purpose,  there  was  no  error  in  denying 
a  motion  to  strike  it  out.  especially  where  no 
reason  was  given  in  the  motion.— State  v. 
Perretta,  105  A.  680. 

«=»696(3)  (C(Mm.)  A  motion  to  strike  out  "all 
he  said  about  his  testimony"  was  defective, 
where  no  reason  was  given  to  court  why  the 
motion  should  be  granted.— State  v.  Perretta, 
105  A.  690. 

<£=9696(4)  (Conn.)  A  motion  to  strike  out  "all 
he  said  about  his  testimony"  was  defective, 
where  it  did  not  clearly  appear  what  or  how 
much  testimony  was  meant,  and  where  no  rea- 
son was  given  to  court  why  the  motion  should 
be  granted.— SUte  v.  Perretta,  105  A.  690. 

(B)  ArvniBcnta  and  Conduct  of  Connsel. 

«=9707  (Vt.)  In  prosecution  for  murder,  con- 
duct of  defendant's  counsel  in  persisting  in 
offering  evidence  as  to  a  man  whose  band  had 
a  littie  finger  gone  or  useless,  on  the  theory 
there  was  testimony  that  rinc  used  showed 
such  marks,  testimony  which  had  been  ex- 
cluded on  defendant's  redirect  examination, 
held  error.— State  v.  Felch,  105  A.  23. 
«=>720(1)  (Vt.)  Fact  that  defendant,  charged 
with  murder,  had  given  three  sworn  statements, 
though  two  of  them  were  at  secret  inquests 
under  the  statute,  was  a  proper  matter  for 
comment  by  her  counsel,  at  least  to  extent  of 
stating  defendant  had  testified,  knowing  she 
would  be  confronted  by  testimonj-  taken  steno- 
graphically  elsewhere.— State  v.  Felch,  105  A. 
23. 
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$=>729  (Vt.)  Argument  of  counsel  for  defend- 
ant, charged  with  murder,  that  defendant  had 
been  pounded  and  pommeled  by  state  at  vari- 
ous inquests,  counsel  explaining,  on  objection, 
he  only  used  words  figuratively,  etc.,  held  not 
reversible  error  as  to  state;  offensive  terms 
used  at  outset  having  been  sufficiently  with- 
drawn.—State  V.  Felch,  105  A.  23. 

(F)    Province  of  Conrt   and  Jnrr  la  Gea* 
eral. 

4s»74l(l)  (Conn.)  Weight  of  evidence  in  crim- 
inal ease  is  for  jury  and  not  the  court. — State 
V.  Perretta,  105  A.  690. 

®=»748  (Conn.)  It  is  the  Jury's  province  to  de- 
termine the  degree  of  crime.— State  v.  Candido, 
105  A.  442. 

®=76l  (2)  (N.J.Sup.)  In  prosecution  charging 
a  conspiracy  to  obtain  a  divorce  that  the  trial 
court  in  his  charge  erroneously  states  as  a  fact 
that  a  named  i>erson  was  a  witness  for  wife  in 
the  divorce  suit,  held  reversible  error. — State 
v.  Herbert,  105  A.  706. 

(Q)  NeceasltT',  Reqatattea,  aad   Saffloieacr 
of  Inatractloaa. 

«=»789(1)  (Pa.)  In  a  criminal  case  it  is  de- 
rirable  that  the  court  should  explain  to  the 
jury  the  legal  meaning  of  "reasonable  doubt."— 
Commonwealth  v.  Berney,  105  A.  64. 
^=3789(4)  (Pa.)  In  a  criminal  case,  while  it 
is  desirable  that  the  court  should  explain  to 
the  jury  the  legal  meaning  of  "reasonable 
donbt,"  it  is  not  reversible  error  to  instruct 
in  the  very  language  of  the  law,  without  more. 
— Commonwealth  v.  Berney,  105  A.  54. 
®=>789(4)  (Pa.)  In  a  trial  for  murder,  an  in- 
struction that^  in  order  to  convict,  the  jury 
must  be  convinced  of  guilt  beyond  a  reason- 
able doubt,  and  that  defendant  should  have 
the  benefits  of  any  doubt,  and  that  a  reason- 
able doubt  was  a  doubt  arising  out  of  a  con- 
sideration of  all  the  evidence,  was  not  re- 
versible error, — Commonwealth  v.  Knox.  105 
A.  634. 

®=3789(17)  (Pa.)  In  a  trial  for  murder,  an  In- 
struction that  a  reasonable  doubt  was  a  doubt 
arising  out  of  a  consideration  of  all  the  evi- 
dence was  not  reversible  error. — Common- 
wealth V.  Knox,  106  A.  634. 
^(=3822(4)  (Conn.)  Accused  was  not  prejudiced 
by  erroneous  assumption  of  fact  in  instruction, 
where,  taking  charge  as  a  whole,  jury  was  prop- 
erly instructed.— State  v.  Perretta,  105  A.  600. 
€=3823(1)  (Pa.)  An  erroneous  instruction  pal- 
pably misstating  the  law  is  not  cured  by  a  con- 
flicting or  contradictory  instruction  correctly 
stating  the  law  on  point  involved,  unless  er- 
rcneous  instruction  is  expressly  withdrawn,  as 
the  jury,  being  bound  to  assume  that  all  in- 
structions are  correct,  may  as  readily  follow 
the  incorrect  as  the  correct. — Commonwealth 
V.  Divomte,  105  A.  821. 

€=3823(2)  (N.J.Sup.)  In  prosecution  charging 
a  conspiracy  to  obtain  a  divorce,  erroneous 
statement  in  charge  as  a  fact  that  a  named  per- 
son had  been  a  witness  for  the  wife  in  the  di- 
vorce suit,  held  not  cured  by  what  the  court 
said  in  other  parts  of  the  charge. — State  v. 
Herbert,  105  A.  706. 

(H)  Reqneata  for  laatraetioaa. 

<g=s>824(12)  (Pa.)  Where  the  only  error  as- 
signed on  appeal  from  a  conviction  is  the  trial 
court's  failure  to  explain  the  expression  "rea- 
sonable doubt,"  but  where  no  request  for  such 
explanation  was  made  at  trial,  the  conviction 
would  be  affirmed.— Commonwealth  v.  Berney, 
105   A.   54. 

^=3829(1)  (Vt)  Error  cannot  be  predicated 
in  a  criminal  case  on  the  refusal  of  instructions, 
where  the  court  has  submitted  other  instruc- 
tions substantially  in  accordance  with  those  re- 
quested.—State  V.  Warm,  105  A.  244. 
^^829(3)  (Me.)  In  prosecution  under  Rev.  St. 
c.  23,  §  1,  providing  that  all  places  used  for  the 


illegal  sale  or  keeping  of  intoxicants  are  com- 
mon nuisances,  defendant's  requested  instme- 
tioD  that,  whether  period  of  use  was  long  or 
short,  the  premises  must  have  been  used  habit- 
ually and  customarily  held  not  covered  by  given 
instructions.— State  t.  Gastonguay,  1(K5  A.  402. 

(I)   Objecilona   to   Inatrncttoaa   or  Retasal 
Thereof,  and  Kzceptlona. 

®=»839  (Conn.)  It  was  not  only  the  privilege. 
but  the  duty,  of  counsel  for  accused  to  cail 
to  attention  of  court  an  erroneous  assumption 
of  fact  in  an  instruction.— State  v.  Perretta, 
105  A.  680. 

(K)  Terdlct. 

<S=»885  (Del.Oen.SesB.)  Where  a  defendant  ad- 
mits his  guilt  and  asks  a  recommendatioa  of 
mercy  by  the  jury,  the  request  is  a  matter 
within  the  sound  discretion  of  the  jory. — State 
V.  Lapista,  105  A.  676. 

i@=3885  (Pa.)  Where  a  jury  has  convicted  of 
"guilty  of  murder  in  the  first  degree,  but  rec- 
ommend the  mercy  of  the  court,"  the  latter 
clause  is  surplusage,  and  does  not  vitiate  the 
verdict  and  is  without  effect,  though  it  might 
still  be  considered  on  question  of  executive 
clemency. — Commonwealth  v.  Zee,  105  A.  279. 

Xm.  MOTIONS   FOB  lOEW   TBIAI. 

Aim  nr  arrest. 

<8s»923Cl)  (Vt.)  Public  policy  will  not  permit 
verdicts  to  stand  which  are  rendered  by  jury- 
men who  bet  on  the  issue,  be  the  stake  great 
or  smaU.— State  v.  Warm,  105  A.  244. 
€=9935(1)  (Conn.)  Where  verdict  was  murder 
in  the  first  degree,  and  court  being  doubtful  as 
to  whether  killing  was  willful,  deliberate,  and 
premeditated,  under  Gen.  St.  1902,  $  756,  re- 
turned jury  to  a  reconsideration  of  case  with 
instructions  to  determine  whether  verdict  could 
not  be  reduced  to   murder  in  the   second  de- 

§ree.  and  jury  again  returned  verdict  of  mur- 
er  in  first  degree,  court  properly  refused  t» 
set  .aside  verdict  for  insumciency  of  evidence, 
notwithstanding  his  own  doubt  as  to  whether 
killing  was  premeditated. — State  v.  Candido, 
105  A.  442. 

$=9938(1)  (Pa.)  Where  counsel  appointed  for 
defendant,  during  a  search  for  nine  months  aft- 
er trial,  found  only  one  witness,  who  inerely 
claimed  to  have  seen  a  preliminary  trouble,  and 
where  such  witness  was  known  to  defendant 
at  time  of  homicide,  and  no  reason  was  shown 
why  she  was  not  produced  at  trial,  the  refus- 
al of  a  new  trial  was  not  abuse  of  trial  court's 
discretion. — Commonwealth  v.  Zee,  105  A.  279. 
«=>956(10)  (Vt)  On  a  petition  to  the  Supreme 
Court  for  a  new  trial  by  one  convicted  of  man- 
slaughter, based  on  disqualification  of  a  ju- 
ror in  having  wagered  on  the  result  of  the 
trial,  affidavits  held  to  show  that  thejuror  had 
in  fact  made  such  wager. — State  v.  Warm,  105 
A.  244. 

XV.  APPEAL   AlTD   ERROR,    AKD 
CERTIORARI. 

(A)  Form    of    Remedy,    Jarladtetton,    and 
Riarlit  of  Revlev^. 

«=3 1 023(12)  (Md.)  Order  _  suspending  sentence 
and  paroling  defendants  in  the  custody  of  pai^ 
ent  as  authorized  by  statute,  where  defendants 
lire  minors,  is  not  appealable ;  no  final  judg- 
ment having  been  entered  in  view  of  suspenaicHt 
of  sentence.— Symington  v.  State,  105  A.  541. 
«=>I024(1)  (Vt.)  In  order  to  justify  an  ex- 
ception by_  the  state  in  a  criminal  cise,  it  must 
be  authorized  by  an  express  and  valid  statute. 
—State   V.   Kelch,  105  A.  23. 

Gen.  Laws,  §  2598,  authorizes  exceptions  by 
the  state  in  a  criminal  case,  reserving  for  re- 
view rulings  succeeding,  as  well  as  preceding, 
the  impaneling  and  swearing  of  the  jury,  and 
all  other  questions  arising  during  trial. — Id. 

Gen.  Laws,  §  2508,  giving  state  right  to  re- 
view on  exceptions  in  criminal  case,  is  not  vio- 
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latire  of  Constitution  of  Vermont  nor  the  Four- 
teenth Amendment  of  the  federal' Constitotion. 
-Id. 

<B)  PrenentntloK  and  Beaerrattom  IB  liOfr- 
•r  Court  of  Oronnda  of  BoTtevr. 

^=>  1 043(2)  (Conn.)  Under  rule  6  of  Supreme 
Court  of  Errors,  Practice  Book,  p.  266,  it  is 
not  sufficient  to  merely  object  to  evidence; 
reason  for  objection  being  necessary.— State 
V.  Perretta,  105  A.  690. 

^S3l043<3)  (Conn.)  If  counsel,  when  making 
objection  to  admission  of  evidence  or  motion  to 
strike,  cannot  state  any  reason  on  which  to 
base  it,  objection  should  not  be  made  a  ground 
of  appeal  for  reasons  subsequently  developed, 
and  which  were  not  before  court  at  time  of 
ruling.— State  ▼.  Perretta,  105  A.  690. 
'4=3 1044  (N.J.)  A  motion  to  direct  an  acquit- 
tal at  the  close  of  state's  case,  being  a  matter 
resting  in  discretion  of  trial  court,  is  review- 
able on  error,  under  Criminal  Procedure  Act,  f 
186  (2  Comp.  St  1910,  p.  1863),  and  this  is 
so  whether  or  not  the  motion  is  renewed  at 
close  of  whole  case. — State  v.  Contarino,  105 
A.  197. 

<=s>l054(l)  (Conn.)  Action  of  court  in  overrul- 
ing objection  to  admission  of  evidence  cannot 
be  reviewed,  witere  no  exception  was  taken. — 
State  V.  Perretta,  106  A.  690. 
4=91059(2)  (SJ.)  Where  an  instruction  in- 
volves two  distinct  propositions,  one  of  which 
is  correct,  a  reversal  will  not  be  had  upon  the 
other,  if  incorrect,  when  the  exception  is  not 
directed  specifically  to  the  incorrect  one,  but 
to  both  generally.-— State  v.  Contarino,  lOH  A. 
197. 

(B)  Aaalamment  of  Brrora  and  Brieta. 

4=9 1 129(4)  (Pa.)  An  assignment  of  error,  em- 
bracing four  separate  rulings  to  each  of  which 
a  bill  of  exception  was  sealed,  is  a  flagrant  vio- 
lation of  rule  No.  26,  and  such  practice  can- 
not be  sanctioned  even  in  a  capital  case. — Com- 
monwealth V.  Zee,  105  A.  279. 

(O)  BcTlew. 

4=»li37(3)  (N.J.Sup.)  In  a  prosecution  for 
arson,  defendant's  counsel,  having  asked  the 
court  to  define  the  crime  of  arson,  coald  not 
complain  of  the  court's  reading  the  section  of 
the  statute  defining  statutory  arson.- State  v. 
Zamofsky,  105  A.  71. 

<8=II44(%)  (Vt.)  Where  record  does  not 
show  trial  court  did  not  rule  on  question  of 
passing  criminal  case  to  Supreme  Court  as 
matter  of  discretion  under  Gen.  Laws,  i  2508, 
it  will  be  taken  that  it  did.— State  v.  Felcb,  106 
A.  23. 

4=91147  (SJ.)  A  motion  to  direct  an  acquittal 
at  the  close  of  state's  case,  being  a  matter  rest- 
ing in  discretion  of  trial  court,  is  reviewable 
on  error,  under  Criminal  Procedure  Act,  |  136 
(2  Comp.  St  1910,  p.  18&3).— State  v.  Contar 
rino,  105  A.  197. 

4=9||47  (Vt.)  Exception  of  defendant,  acquit- 
ted of  murder,  to  trial  court's  refusal  to  ren- 
der judgment  on  verdict,  cannot  be  sustained; 
state  having  excepted,  pursuant  to  Gen.  Laws, 
f  2508.  which  authorizes  court,  in  its  discretion, 
to  pass  case  to  Supreme  Coui't  on  state's  ex- 
ceptions before  final  judgment — State  v.  Felcb, 
105  A.  23. 

4=9 1 149  (N.J.)  A  motion  to  quash  an  indict- 
ment is  addressed  to  the  discretion  of  the 
court,  and  the  denial  of  such  motion  per  se  is 
not  reviewable  either  on  strict  writ  of  error 
or  under  Criminal  Procedure  Act,  {  136, — State 
V.  Rosenberg,  105  A.  729. 
4=9li5l  (Del.)  The  decision  of  a  trial  court 
refusing  to  grant  defendants'  motion  for  a 
continuance  until  the  next  term  because  of  the 
absence  of  witnesses  was  an  interlocutory  de- 
cision upon  a  discretionary  matter  nut  re- 
viewable at  common  law,  and,  if  reviewable 
under  modified  procedure,  woul^  not  warrant 


reversal  except  in  dear  case  of  abuse  of  dis- 
cretion.—State  V.  Henry,  105  A.  849. 
4=II70'/2(1)  (Pa.)  Where  a  question  improp- 
erly rejected  is  later  answered  in  full,  the  er- 
ror is  cured.— Commonwealth  v.  Zee,  106  .A. 
279. 

«=9|l70</2(8)  (Conn.)  In  homicide  case,  testi- 
mony that  witness  asked  deceased  who  shot 
him,  if  teclinically  erroneous,  was  harmless, 
where  witness  did  not  state  what  answer  was. 
—State  V.  Perretta,  106  A.  690. 
®=>l  l70</2(5)  (Vt.)  Where  no  possible  harm 
could  have  been  done  the  state  in  a  prosecu- 
tion for  murder  by  allowing  a  question  to  a 
vritness,  criticized  as  not  proper  cross-exami- 
nation, the  state's  exception  thereto  will  not 
be  sustained.— State  v.  Felch,  105  A.  23. 
®=»l  l70'/2(6)  (Md.)  Where  a  question  was  con- 
fusing, really  being  several  questions  in  one, 
and  the  court  told  the  attorney  to  put  the  ques- 
tion in  words  the  witness  could  understand,  and 
the  attorney  did  not  ttA  a  new  question,  the 
exclusion  of  the  confu^g  question  was  not  re- 
versible error.— Seibert  v.  State,  105  A.  161. 
«=9|  172(6)  (R.I.)  In  trial  of  an  officer  for  ts- 
sault  with  a  dangerous  weapon,  an  instruction 
on  what  constitates  an  arrest,  where  unim- 
portant in  the  case,  held  not  erroneous  or 
prejudicial  to  the  defendant.— State  v.  Sharpe, 
106  A,  737. 

CROPS. 

See  Frauds,  Statute  of,  ^=>169;  Mortgages, 
4=9133,  107;  Sales,  4=989;  Trial,  4=9267, 
296. 

CURTESY. 

See  Descent  and  Distribution,  4=9l4;  Mort- 
gages, 4=9497. 

4=9 1 1  (3)  (NJ.Ch.)  Wife's  deed,  in  which  bus- 
band  was  not  made  a  party,  did  not  convey 
husband's  ri^t  of  curtesy,  although  husband 
subscribed.- Wright  v.  Pell,  106  A.  20. 

CUSTOMS  AND  USAGES. 

4=9 1 3  (Conn.)  Where  contract  for -sale  of  car- 
load of  potatoes  was  not  contradicted  by  trade 
custom  with  reference  to  right  of  inspection 
and  manner  of  payment,  the  custom  became  a 
part  of  the  contract,  and  the  contract  should 
be  construed  with  reference  to  it.— Kinney  v. 
Horwitz.  106  A.  438. 

DAMAGES. 

See  Appeal  and  Error,  4=91033,  1068 ;  Bridg- 
es, 4=940;  Carriers.  4=»94;  Eminent  Do- 
main, 4=9136,  138,  200,  202,  204,  244.  246, 
802;  Evidence,  4=>501;  False  Imprison- 
ment,  4=936;  Fraudulent  Conveyances,  4=» 
239;  Highways,  «=>184;  Libel  and  Slander, 
4=>33;  Mines  and  Minerals,  4=951;  Mu- 
nicipal Corporations,  4=9255,  377,  386;  Ne 
Exeat,  4=>13;  New  Trial,  4=976 ;  Sales,  4=» 
359,  360,  418 ;   Trial,  4=9252. 

nX.  OBOITMDS  AHD  SXrBJTEOTS  OF 
COMPEHSATOBT    DAKUkOES. 

(A)  Direct  or  BoBSOte*  Contlnsent,  or 
Proapective,  Conaeamencea  or  Loaaea. 

4=933  (N.J.Sup.)  That  person  injured  had  a 
predisposition  to  disease,  or  a  latent  weakness, 
cannot  relieve  defendant  from  liability  for  en- 
suing damages  when  its  negligence  brings  dor- 
mant disease  into  activity,  or  aggravates  latent 
weakness.— Hahn  v.  Delaware,  L.  &  W.  It.  Co., 
106  A.  459. 

Where  a  latent  disease  or  weakness  did  not 
cause  pain  and  sufFering,  but  such  condition 
after  a  personal  injury  caused  pain,  the  injury 
and  not  the  latent  condition  is  the  proximate 
cause. — Id. 

Where  plaintiff  had  a  latent  disease  or  weak- 
ness, which  of  itself  did  not  cause  pain,  suffer- 
ing, etc..  and  a  personal  injury  had  proximate- 
ly caused  pain,  she  was  entitled  to  recover  en- 
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tire  damage  resulting  from  injury  from  one 
whose  negligence  caused  it,  \ritIioat  proving 
how  much  she  would  have  suffered  from  latent 
disease  if  she  had  not  received  injury. — Id. 
€=s46  (N.J.)  Completion  contract,  though  not 
fully  performed,  was  admissible  to  establish 
"expense  incurred"  under  '■uniform"  building 
contract.— Board  of  Education  of  City  of  Wild- 
wood  y.  Richmond  Const.  Co.,  105  A.  220. 

(B)  AKVraTatloHf   MttlarBtlon,  and   Redne- 

tion  of  Lou*. 

®s>62(4)  (Conn.)  Where  a  corporation  breach- 
ed its  contract  for  reduction  of  garbage,  it 
was  the  city's  duty  to  take  such  action  as  it 
could,  reasonably  and  with  due  regard  for  its 
own  interests,  to  end  that  damage  resulting 
from  breach  might  be  kept  down  to  minimum. — 
City  of  Bridgeport  v.  iiStna  Indemnity  Co., 
105  A.  680. 

Where  corporation  breached  its  contract  for 
reduction  of  garbage,  city  was  under  no  obliga- 
tion to  do  its  utmost  that  damage  suffered  by 
it  might  be  kept  down  without  regard  to  its 
own  interest,  but  was  only  required  to  do  what 
was  reasonable  under  the  circumstances.— Id. 

(C)  Interest,  Costa,  and  Bxpeases  ot  Utl- 

■ratlon. 

^=967  (R.I.)  It  is  generally  held  that  interest 
on  unliquidated  demands  will  not  be  allowed  as 
damages. — Pearson  v.  Ryan,  105  A.  613. 
$=968  (R.I.)  Where  final  payment  was  due  and 
payable  on  completion  of  house,  and  after  com- 
pletion plaintiff  made  demand  and  gave  notice 
of  claim  for  mechanics'  lien,  court  did  not  err 
in  allowing  interest  from  date  of  demand,  al- 
though defendant  contested  payment  of  balance 
due  and  succeeded  in  reducing  amount  claimed. 
—Pearson  v.  Ryan,  105  A.  5ft. 

VI.  MEASXnEtZ!  OF  OAMAQES. 
(B)  Injnriea  to  Property. 

€=9ll2  (Md.)  For  injury  to  growing  timber 
due  to  fire,  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  property  before  and  after 
the  injur.v. — Patterson  v.  Baltimore  &  O.  R.  Co., 
105  A.  159. 

Vn.  INADEQUATE    AlfB    EXCESSIVE 
DAMAGES. 

€=»I3I(2)  (N.J.Sup.)  Damages  of  $2,000  held 
reasonable  award  against  water  compan,v, 
which  had  created  depression  in  highway  by  ex- 
cavation, in  favor  of  boy  13  years  of  age,  who 
received  compound  fracture  of  leg  thereby 
while  riding  motorcycle. — Reinauer  v.  Hacken- 
sack  Water  Co..  105  A.  15. 
<&=3l32(l)  (Pa.)  No  abuse  of  discretion  ap- 
peared in  refusal  of  new  trial  because  of  ex- 
cessive damages,  where  plaintiff  received  seri- 
ous injuries,  resulting  in  his  losing  a  limb 
by  amputation,  and  jufy  returned  a  verdict 
for  him  of  $ll,aS6.— Ford  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  105  A.  885. 
€=>I32(7)  (Conn.)  A  $2,000  judgment  to  plain- 
tiff, who  sustained  serious  permanent  injuries 
to  face,  shoulders,  fingers,  and  legs,  who  was 
in  hospital  for  five  weeks,  and  unable  to  work 
for  four  months  after  accident,  and  who  earn- 
ed .$.'{0  and  board  a  month,  was  not  excessive. 
— .Tordan  v.  Apter,   105   A.   620. 

VIII.  PLEADING.   EVIDENCE,  AND 

ASSESSMENT. 

(A)  Pleadlnir. 

4s»l52  (Conn.)  That  double  or  treble  damages 
may  be  recovered  under  statutes  providing 
therefor,  the  complaint  must  clearly  state  such 
facts  as  will  bring  the  case  within  the  stat- 
ute.—Tillinghast  V.   Leppert.  105  A.   615. 

To  recover  double  or  trelile  damages  under 
statute,  the  claim  for  relief  must  specifically 
be  based  upon  the  statutory  remedy.— Id.  i 


(B)  BTldcae*. 

^=9 1 84  (Conn.)  To  recover  doable  or  treble 
damages  under  statutes,  but  proof  must  indi- 
cate that  the  verdict  was  necessarily  founded 
upon  a  violation  of  the  statute  authorizing 
such  extraordinary  damages.— Tillinghast  v. 
Leppert,  105  A.  615. 

(C)  Proeeedinars  tor  Asaessinent. 

^»208(3)  (Md.)  In  an  action  for  personal  in- 
juries, whether  or  not  plaintiff  was  permanent- 
ly injured  held  for  jury.— United  Laundries  Co. 
v.  Bradford.  105  A.  303. 

<&=>2I0(1)  (Md.)  Where  plainUff  offered  but  a 
single  prayer,  which  was  upon  the  measure  of 
damages  in  the  stereotyped  form,  a  special 
exception,  seeking  to  ingraft  upon  the  prayer 
the  question  of  the  negligence  of  defendant's 
servant,  held  properly  overruled.— Maryland  Ice 
Cream  Co.  v.  Woodbum,  105  A.  268, 
®=32I6(7)  (Pa.)  In  negligence  case  involving 
personal  injuries,  it  was  proper  to  instruct 
that  the  rule  that  future  payments  are  to  be 
capitalized,  that  only  the  present  worth  of 
future  payments  may  be  awarded,  does  not 
ap|}ly  in  awarding  compensation  for  pain,  suf- 
fering, and  inconvenience  that  plaintiff  might 
suffer.- Ford  v.  Philadelphia  &  Reading  Cojil 
&  Iron  Co.,  106  A.  885. 

€=»2I6(,7)  (Pa.J  In  negligence  case  involving 
personal  injuries,  it  wag  proper  to  inatmct 
that  the  present  worth  rule  does  not  apply 
in  awarding  compensation  for  pain,  suffering, 
and  inconvenience.— Sebastian  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.,  105  A.  887. 

'O)   Compntatlon  and  Amoant.  Donble  aad 
Treble   DamaKes,   and   Remlsaloa. 

$=s226  (Conn.)  Precision  and  certainty  are  not 
required  in  computation  of  damages  for  breach 
of  contract.— City  of  Bridgeport  v.  J^tna  In- 
demnity Co.,  105  A.  680. 

$=»227  (Conn.)  To  recover  double  or  treble 
damages  under  statute,  it  must  clearly  appear 
that  the  jury  found  for  plaintiff  under  th<' 
statutory  cause  of  action  authorizing  such  ex- 
traordinary damages,  and  not  for  any  other  al- 
leged cause  of  action. — ^Tillinghast  v.  Leiipert. 
105  A.  615. 

Where  a  complaint  contains  two  causes  of 
action,  one  under  a  statute  authorizing  treble 
damages,  and  one  under  the  common  law,  and 
the  verdict  is  general,  the  court  ntay  not  treb- 
le the  damages  assessed  by  the  Jury. — Id. 

DEATH. 

See  Carriers,  <S=348;  Evidence,  «=»59,  21,^: 
Insurance,  ®=»771;  Marriage,  ®=>13;  Mas- 
ter and  Servant.  <S=89,  2.^^.  265.  276.  2S<i 
373,  386,  Sas,  405.  413:  Negligence.  CcB-fS. 
Parties,  €=365;  Pleading,  «s>406:  Wills. 
€=>775. 

n.  ACTIONS    FOR    CAUSING   DEATH. 
(A)  Risht  o(  Action  and  Defenaea. 

<S=»19  (Vt.)  P.  S.  SI  4031,  4032,  reouiring  one 
injured  on  a  highway  through  insufficiency  nf 
a  culvert  to  give  the  town  notice  within  2tt 
days  after  injury,  does  not  apply  to  persons 
fiunncially  injured  through  the  death  of  next 
ot  kin.— Bigelow  v.  Town  of  St  Johnsbnry,  105 
A.   34. 

DEDICATION. 

See  Municipal  Corporations,  $=»721;  Vendor 
and  Purchaser,  <&=>130,  143. 

I.   NATURE  AND  REQUISITES. 

®=>i9(5)  (N.J.)  The  conveyance  of  a  lot  by 
reference  to  a  map  made  by  the  vendor,  and 
filed  in  the  proper  public  office,  describing  tie 
lot  as  bounding  on  a  designated  street  shon-n 
on  the  map,  constitutes  a  dedication  to  public 
use  of  that  street  as  laid  out  thereon. — Simpson 
V.  Kiipstein,  )0o  A.  218. 
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n.   OPERATION   AirO   EFFECT. 

€=»63(2)  (N.J.)  After  the  dedication  of  a  street 
across  land  made  by  a  conveyance  by  reference 
to  a  filed  map,  there  is  a  public  right  to  appro- 
priate the  street  at  any  time  when  public  wants 
or  convenience  require  it. — Simpson  v.  Klip- 
•tein,  106  A.  21S. 

DEEDS. 

See  Appeal  and  Error,  <S=»221,  M'>.  1175 ;  Bro- 
kers, ®=364;  Champerty  ami  Slainteuaiice, 
€=»7;  Covenants.  €=>51;  ('urtcsy.  ®=3ll; 
Dedication.  «=>19,  63;  Ejectment,  <g='5; 
Eminent  Domain,  €=385;  Evidenoo.  ^=i~M, 
553;  Exchange  of  Property,  G=l :  l-;xe<iitii>n, 
«=»222;  Husband  and  WUe,  <S=48.  144.  ll»3, 
220,  232:  Mines  and  Minerals,  ©=^55;  iJort- 
gagea;  Names,  ^=>18:  Navigable  Waters, 
«:»46:  Pleading,  ®=>205;  Railroads,  $=>60. 
82;  Reformation  of  Instruments.  €=>1T; 
Schools  and  School  Districts,  ©=»0r>;  Trial, 
«=»370;  Vendor  and  Purchaser,  <g=322,  323; 
WUls,  «=>55,  634. 

I.  REQUISITES   AlTD  VAUDITT. 

(A)  Natnr*  and  Bsaenttala  of  Convayaac' 
ea  In  General. 

^s»l9  (Md.)  Where  grantor  conveys  property 
in  considerati6n  of  grantee's  agreement  to  sup- 
port, maintain,  and  care  for  grantor  during  his 
or  her  natural  life,  and  the  grantee  neglects  or 
refuses  to  so  do,  an  equity  court  will  rescind 
the  contract  and  decree  a  reconveyance,  since 
such  breach  of  agreement  raises  a  presumption 
that  the  contract  was  fraudulent  in  its  incep- 
tion.— I^'lanagau  v.  Flanagan,  105  A.  299. 

Where  a  grantee  complied  with  his  contract 
to  support  the  grantor,  which  was  the  consid- 
eration of  the  deed,  up  to  the  time  of  the  gran- 
tee's death,  there  can  be  no  presumption  of 
fraud  in  the  inception  of  the  contract,  and  the 
deed  cannot  be  avoided  because  the  grantee  was 
prevented  by  death  from  completing  the  agree- 
ment.—Id. 

in.  CONSTRUCTION   AND   OPERA- 

TION. 

(A)  General  Rolea  of  Conatmctlon. 

4=990  (X.J.)  Every  part  of  a  written  instru- 
ment, as  a  deed,  must  be  given  effect  if  poi^sible. 
— Camden,  Atlantic  &  Vontnor  Land  Co.  v. 
West  Jersey  &  S.  R.  Co.,  105  A.  229. 

(B)  Condltlona  and  Reatrlctiona. 

C='>  144(1)  (Pa.)  A  deed's  recital  of  the  con- 
sideration and  the  statement  of  the  purpose 
for  which  land  is  to  be  used  are  wholly  in- 
sufficient to  create  a  conditional  estate. — T. 
W.  PhilUps  Gas  &  Oil  Co.  v.  Lingenfelter,  105 
A.  S88. 

^::»I68  (N.J.)  So  long  as  a  qualified  fee  re- 
mains, the  grantor  or  his  heirs  have  no  right 
to  enter  on  the  lands.— Camden,  Atlantic  & 
Ventnor  Tiand  Co.  v.  West  Jersey  &  S.  R.  Co., 
105  A.  229. 

rV.   PIiEASINO  AND  EVIDENCE. 

€=196(1)  (Md.)  The  presumption  of  law  Is 
that  a  deed  made  for  a  valuable  consideration, 
however  small,  is  valid  and  bona  fide,  and  up- 
on its  execution  and  delivery  transfers  the  gran- 
tor's interest  in  the  property  to  the  grantee. — 
Flanagan  v.  Flanagan,  105  A.  299. 

DEMAND. 

See  Breach  of  Marriage  Promise,  ^aslO. 

DEPOSITIONS. 

See  Continuance,  €=»46;   Taxation,  €=»493. 

DESCENT  AND  DISTRIBUTION. 

See  Easements.  iE=»24 ;  Executors  and  Admin- 
istrators;   Cancellation  of  Instruments,  ^s> 


1;  Constitutional  Law,  ®=3309;  Mortgages, 
es»3e0;  Navigable  Waters,  <S=>46;  Statutes, 
^=>115;  Taxation,  <&=»708,  879;  Waters  and 
Water  Courses,  €=>lo4;    Wills. 

X.  NATURE  AND  COURSE  IN  GEN- 
ERAI.. 

^=>l  (N.J.Ch.)  While  "descent"  at  common 
law  is  the  title  acquired  by  one  by  right  of 
representation,  as  heir  at  law  ui)on  whom  an 
estate  is  cast  on  ancestor's  death,  "descent" 
in  its  broadest  sense  signifies  an  inheritance 
cast  upon  any  one  capable  of  receiving  it, 
whether  an  heir  at  common  law  or  not,  upon 
death  of  ab  individual.— Barry  v.  Rosenblatt, 
106  A.  609. 

€=>6  (N.J.Cb.)  Where  complainant's  wife  died 
intestate  and  without  issue  on  April  17,  1916, 
while  section  6  of  Act  March  3,  1915  (P.  L. 
p.  65 1,  repealed  by  Act  March  29.  1917  (P.  L. 
p.  844).  was  still  in  force,  complainant,  as  sur- 
viving husband,  took  under  section  6  a  one- 
third  interest  for  life  in  land  of  which  she 
died  seised,  and  bis  estate,  being  vested,  whs 
not  affected  by  repealing  act — Barry  v.  Rosen- 
blatt, 105  A.  609. 

€=>I4  (Pa.)  Where  a  married  woman  pur- 
chased land  and  died,  survived  by  her  husband 
and  a  minor  daughter,  and,  subject  to  curtesy, 
it  descended  to  daughter  and  she  died  without 
issue,  husband,  who  with  his  wife  had  been  re- 
lated to  common  great-grandfather  in  the  same 
degree  of  consanguinity,  took  the  fee,  under 
section  5  of  Act  April  8,  1S33  (P.  L.  318).— 
MUler  V.  Grimes,  105  A.  92. 

a.  PERSONS   ENTITLED   AND   THEIR 
RESPECTIVE   SHARES. 
(A)  Helra  and  Next  of  Kin. 

€=>47(2)  (Me.)  Will  containing  no  mention  of 
testator's  child  will  be  piven  effect,  under  Rev. 
St.  c.  79,  §  9,  upon  extrmsic  proof  that  testator 
purposely  ignored  child,  although  the  disposi- 
tion of  the  estate  as  provided  for  by  the  will 
may  seem  unreasonable  and  unnatural,  and 
even  unjust. — Appeal  of  In^raham,  105  A.  812. 

The  presumption  that  omission  of  mention  of 
testator's  child  in  will  whs  unintentional  under 
Rev.  St.  c.  79,  I  »,  is  rebuttable.— Id. 

Rev.  St.  c.  79,  S  9,  providing  that  pretermit- 
ted child  shall  take  the  share  to  which  he 
would  be  entitled  if  parent  died  intestate,  "un- 
less it  appears  that  such  omission  was  iute'h- 
tional,  or  was  not  occasioned  by  mistake,"  re- 
fers only  to  such  mistakes  as  are  likely  acci- 
dentally to  occur  in  the  preparation  of  a  will  as 
momentary  rather  than  purposed  forgctfulnesj, 
owing  to  the  distress  oi  the  testator  or  error 
on  the  part  of  the  scribe  or  otherwise  in  reduc- 
ing testator's  intention  to  writing,  and  not  to 
misapprehension  or  as  to  matters  outside  the 
will,  whether  of  law  or  fact,  the  purpose  of 
the  clause,  "or  was  not  occasioned  by  mistake," 
being  to  give  emphasis  to  the  word  "intention." 
-Id. 

In  ascertaining  whether  testator  intentional- 
ly omitted  mention  of  child  in  will,  the  affec- 
tion, or  lack  thereof,  that  subsisted  between 
them,  the  motives  which  may  have  actuated 
testator,  and  all  relevant  facts  and  circum- 
stances, including  the  intention  of  the  testator, 
as  he  declared  it  before,  at,  or  after  making  a 
will,  may  be  considered.— Id. 

Evidence  held  to  show  that  father  intention- 
all.y  omitted  mention  of  child's  name  in  his 
will.— Id. 

m.   RIGHTS  AND  LIABII.ITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

(A)  Nature   and    Batabllnhnent   of    Rl*ltta 
In  General. 

€=»79  (Pa.)  Under  intestate  laws  of  Pennsyl- 
vania a  widow  is  not  a  tenant  in  common  with 
the  heirs  of  laud  of  which  her  husband  died 
seized,  and  her  occupation  creates  no  obliga- 
tion to  account  to  heirs  for  its  rental  value. 
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«spedally  where  the  minor  heirs  lived  with  her 
on  premises  and  were  educated  and  maintained 
by  her  out  of  businesB  there  conducted  at  a 
-cost  equal  to  their  share  of  fair  rental  value. 
—In  re  Connelly's  Estate,  105  A.  890. 

DIARIES. 

See  Evidence,  «C9354. 

DISCRETION  OF  COURT. 

See  Trial,  <&=>2. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <@=356,  628,  655,  790, 
1111,  1176,  1203;  Appearance,  <S=»18;  At- 
torney and  Client,  «=»lil;  Certiorari,  <@=>ti9, 
70:  Costs,  <8=>38,  137;  Divorce,  <g=>171; 
Judgment,  ®:=»670;  Justices  of  the  I'eace, 
®=3l59,  160;  Master  and  Servant,  <S=>417; 
Municipal  Corporations,  <©:=3lS5;  Trial,  ^^> 
139,  140-159. 

I.   VOI.17NTABT. 

«=>I9(2)  (Pa.)  Even  if  Act  May  14,  1915  (P. 
L,  483),  as  to  effect  of  counterclaim  upon  right 
to  voluntary  "nonsuit,"  applied  to  actions 
brought  prior  to  January  1,  1916,  when  it  went 
into  effect,  plaintiff's  right  to  suffer  nonsuit 
was  not  affected  by  defendant's  claim  of  set- 
off, where,  defendant  had  filed  an  affidavit  of 
defense  containing  a  counterclaim,  not  comply- 
ing wiUi  section  15,  more  than  four  months  be- 
fore the  act  was  passed,  and  nearly  a  year  be- 
fore it  went  into  effect,  and  had  done  nothing 
to  bring  the  pleadings  within  its  requirements. 
— Stan&rd  Wood  Pipe  Co.  v.  Cambria  County 
Coal  Co.,  105  A.  830. 

n.  xNVOi.uirrARY. 

^=s>53(6)  (N.J.)  In  action  for  personal  injury, 
it  was  improper  to  nonsuit  plaintiff  on  the 
ground  that  he  was  an  alien  enemy,  where  that 
defense  had  not  been  pleaded,  or  otherwise  en- 
tered upon  the  record.— Heiier  v.  Goodman's 
Motor  Express  Van  &  Storage  Co.,  105  A.  233. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  «=3432. 
$s3l3  (N.J.Sup.)  In  prosecution  for  'unlaw- 
uUy  keeping  disorderly  house  wherein  men 
and  women  were  permitted  to  drink,  tipple, 
fight,  etc.,  instruction  that  jury  might  convict 
if  defendant  conducted  business  on  Sundays  in 
usual  week-day  way  was  erroneous.— State  v. 
Goodman,  105  A.  10. 

^=»I9  (Pa.)  In  trial  on  indictment  for  leas- 
ing building  for  immoral  and  Ulegal  purposes, 
defended  on  ground  that  parol  transaction  was 
a  sale  to  defendant's  son  and  not  a  lease,  ad- 
mission of  notice  to  quit,  served  upon  tenant 
in  possession,  signed  by  defendant's  son,  as 
owner,  was  not  error,  and  it  was  for  jury  to 
say  whether  alleged  purchase  and  notice  w«re 
part  of  general  scheme  to  evade  the  law. — Com- 
monwealth r.  Berney,  105  A.  53. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Indictment  and  Information,  9=3l47,  203. 

DIVORCE. 

See  Attorney  and  Client,  €=21;  Criminal  Law. 
©=424,  761;  Garnishment,  <@=344  ;  Husband 
and  Wife,  <E=283;   Witnesses,  i8=>61. 

n.    GROUNDS. 

€=>22  (Del.Super.)  Habitual  use  of  drugs, 
though  it  may  cause  a  condition  similar  to 
that  produced  by  the  excessive  use  of  intoxi- 
cating liquors,  will  not  sustain  an  action  for 


divorce  based  on  the  statutory  cause  of  "habit- 
ual drunkenness." — Smith  v.  Smith,  105  A. 
833 

<@='37(3)  (Md.)  "Abandonment"  must  be  the 
deliberate  act  of  the  party  complained  of,  done 
with  the  intent  that  the  marriage  relations 
should  no  longer  exist. — Heinmuller  v.  Hein- 
muller?  105  A.  745. 

®=»37(5)  (N.J.)  Whem  the  two-year  period  of 
desertion  made  by  the  statute  a  ground  for 
divorce  has  once' elapsed,  the  desertion  becomes 
permanently!-  established,  and  its  character  con- 
tinues until  the  filing  of  the  petition,  unless 
sooner  brought  to  an  end  by  the  act  of  the  in- 
jured husband  or  wife,  and  this  is  so  though 
the  erring  spouse  has  become  insane  after  the 
expiration  of  the  statutory  jieriod. — Gordon  v. 
Gordon,  105  A.  24Z 

<g=>37(18)  (N.J.)  Where  a  wife  who  is  the  de- 
fendant in  a  divorce  suit  becomes  insane  after 
deserting  her  husband  and  is  confined  in  an  in- 
sane asylum,  her  separation  from  her  husband 
ceases  to  be  "willful,  continued,  and  obstinate" 
within  the  meaning  of  Divorce  Act,  {  2,  subd. 
2.— Gordon  v.  Gordon,  105  A-  242. 

IV.  jmtXSDIGTIOir,     PROCEEDniOS, 

Airo  REUZiF. 
(A)  Jarladiotlon,  Venue.  mnA  UaaitstlonB. 

<S=>82(3)  (N.J.Ch.)  In  suit  for  divorce  by  a 
wife,  who  never  resided  in  New  Jersey,  for  de- 
sertion in  New  York,  where  husband  at  expira- 
tion of  two  years  was  and  had  been  a  resident  of 
New  Jersey  and  continued  so  for  two  years  next 
preceding  filing  of  petition  and  was  personally 
served  with  summons.  Court  of  Chancery  had 
jurisdiction  under  Divorce  Act,  §  6,  to  grant  a 
divorce.— Berger  y.  Berger,  105  A.  496. 

(C)  Ple«ainc. 

^=»97  (N.J,Ch.)  Leave  to  file  a  defensive  plead- 
ing in  a  divorce  case  out  of  time  is  allowed 
very  much  as  a  matter  of  course. — Wilber  t. 
Wilber,  105  A.  664. 

$=>I04  (NJ.Ch.)  In  contested  causes,  amend- 
ments are  liberailly  allowed.— Wilber  v.  Wilber, 
105  A.  664. 

(D)  BTldenee. 

®=>I09  (Del.Super.)  In  every  action  for  di- 
vorce it  must  be  proved  plaintiff  was  legally 
nrarried  to  defendant,  but  plaintiff  is  not  re- 
quired to  show  marriage  was  solemnized  ac- 
cording to  laws  of  state  of  suit;  essential  fact 
being  that  marriage  was  valid  according  to 
laws  of  state  or  country  where  performed  or 
consummated.- Petras  v.  Petras,  105  A.  835. 
^=»I09  (N.J.)  The  burden  is  on  a  petitioner  in 
a  divorce  suit  based  on  desertion  to  prove  his 
case,  and  all  uncertainties  of  fact  should  be  re- 
solved against  him.— Gordon  v.  Gordon,  106  A. 
242. 

«=»I27(4)  (Md.)  Since  the  object  of  Code  Pub. 
Civ.  Laws,  art  35,  {  4,  providing  that  no  di- 
vorce shall  be  granted  upon  testimony  of  plain- 
tiff alone,  is  to  prevent  collusion,  when  the 
whole  case  precludes  any  possibility  of  collu- 
sion, slight  corroboration  is  sufiicient. — ^Hein- 
muller V.  Heinmuller,  105  A.  745. 
®=>I33(3)  (N.J.Ch.)  A  mere  suspicion  that  a 
deserting  husband  might  have  been  justified  in 
leaving,  it  not  appearing  that  wife  had  commit- 
ted a  matrimonial  offense  which  would  Justify 
him  in  leaving  and  staying  away,  is  not  suffi- 
cient to  justify  a  denial  of  a  decree  to  wife  on 
ground  of  desertion.— Berger  v.  Berger,  105  A. 
496. 

(F)  Jadsment  or  Decree. 

<&=>I7I  (N.J.Ch.)  Where  a  husband  sued  wife 
Cor  divorce  on  ground  of  desertion,  and  there 
was  a  cross-petition  alleging  his  desertion,  a 
decree  deu.ving  relief  to  either  party  and  dis- 
missing suit  considered  as  entered  nunc  pro 
tunc  is  res  judicata  that  neither  party  was  en- 
titled to  relief  touching  the  matters  pleaded  by 
them.— Wilber  v.  Wilber,  106  A.  664. 
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▼.  AUXOMT.  AI.I.OWAHOT8.  ^n>    ]  EJECTMENT. 

DISPOSITIOIT  OF  PROPERTT.  '  Wfcwimtni. 

9=>269^)  (Conn.)  Divorced  husband  cannot 
purge  himsell  of  contempt  for  nonpapnent  of 
alimony  decreed,  by  atta<diin^  the  alimony  in 
his  liands  in  his  action  axaust  the  divorced 
wife.— Wright  y.  Wright,  105  A.  684. 


■leetlini* 


VX.   OU8TODT   AND   SUPPORT  OF 
GHIIJ>R£ir. 

«s>307  (DeLSuper.)  Rev.  Code  1916.  f  3031, 
aathorizing  order  for  maintenance  of  children 
pending  £vorce,  furnishes  a  defendant  hus- 
band sufficient  notice  that  plaintiff  may  apply 
for  an  order  requiring  him  to  pay  her  a  rea- 
sonable sum  for  maintenance  of  children,  and 
it  is  not  necessary  that  the  petition  for  di- 
vorce request  it.— Pleasanton  v.  Pleasanton, 
105  A.  836. 

DOMICILE. 

See  Insane  Persons,  «=>8;  Taxation,  «s»116; 
War,  «s»10. 

DOWER. 

See  Husband  and  Wife,  «=s>159. 

II.  IlfOHOATE  IITTEBSST. 
(B)   Bar,  Releme,  or  Forfettwrc. 

^=349(2)  (Pa.)  A  wife's  declaration  of  trust, 
providing  that  she  would  turn  over  proceeds  of 
policies  to  trustees  under  her  husband's  will, 
as  soon  as  received,  to  become  a  part  of  hus- 
band's estate  under  the  same  terms  as  if  given 
by  bis  will,  waa  not  an  agreement  by  wife  to 
accept  provisions  of  will  in  Ueu  of  dower. — 
Fidelity  Title  &  Trust  Co.  of  Pittsburgh  v. 
Graham,  105  A.  295. 

DRAINS. 

See  Municipal  Corporations,  «s>358,  711;  Tftx- 
ation,  «=s>217. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGS. 

See  Divorce,  «s»22. 

DRUNKARDS. 

See  Highways,  <^=3l83 ;    Negligence,  «=9l36. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  $=>251-316. 

EASEMENTS. 

See  Eminent  Domain,  4=>85;  Navigable  Wat- 
ers, ^=746;  Waters  and  Water  Courses,  4s» 
154. 

I.   CREATION,  EXI8TENOE.  AND  TER. 
MINATION. 

®=3l  (Me.)  An  "easement"  is  the  right  in  the 
owner  of  one  parcel  of  land,  by  reason  of  such 
ownenibip,  to  use  the  land  of  another  for  a 
specific  pnmose  not  inconsistent  with  general 
property  in  the  owner,  a  right  which  one  pro- 
prietor has  to  some  profit,  benefit,  or  benefiaal 
use  out  of.  in,  or  over  the  estate  of  another. — 
Davis  V.  BrigRB,  105  A.  128. 
4=98(2,  3)  (Me.)  One  crossing  the  land  of  an- 
other by  permission  of  the  owner  and  as  a  mat- 
ter of  acrommndation  does  not  thereby  gain  a 
prescriptive  way.— Hamblen  v.  Irish,  105  A. 
119. 

^=:»24  (Me.)  An  "easement  in  grogs"  because  of 
its  personal  nature  is  not  afiHignable  or  inherita- 
ble, but  an  "easement  appurtenant"  runs  with 
the  land.— Davis  v.  Briggs,  105  A.  128. 


See  Appeal  and  Error,  <3=9221,  228,  1002; 
Bankruptcy,  «=>20e;  Cancelation  of  Instru- 
ments, <8=3l0;  Judgment,  «s>256 ;  Trial,  «=» 
243,  370. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

4=»l  (Conn.)  Although  ejectment  is  not  ap- 
propriate remedy  for  assertion  of  a  mere  equi- 
table right,  equitable  relief,  such  as  a  prayer 
for  reformation  or  cancellation  of  a  deed,  may 
now  be  joined  with  a  demand  for  damages  for 
possession  of  real  estate. — Walsh  v.  Feustel, 
105  A.  696. 

4=35  (Conn.)  A  conveyance  of  real  estate 
which  has  not  received  the  assent  of  grantor, 
by  reason  of  insanity  or  undue  influence,  may 
be  rescinded  in  pais  and  possession  recovered 
in  an  action  at  law,  without  resort  to  equity 
to  cancel  deed,  not  on  ground  that  conveyance 
is  void,  bnt  that  no  legal  title  is  conveyed. — 
Walsh  V.  Feustel,  105  A.  696. 

in.  PI.EADINO  AND  EVIDENCE. 

4=>64  (N.J.)  Where  property  has  been  en- 
croached on  in  part,  a  complaint  in  ejectment 
should  cover  only  the  parts  encroached  upon, 
and  not  the  entire  premises,— Imbeninato  r. 
Mendl,  105  A.  791. 

IV.  TRIAIi,  JUDGMENT.  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

4=»l  1 1(1)  (Md.)  A  verdict  in  an  ejectment  case 
should  regularly  be:  "Verdict  for  the  plaintiff 
for  the   land   claimed   in   the   dedaration   and 

damages,"   filling  in   the   blank   for   the 

amount  of  damages.— McDonald  v.  City  of  Bal- 
timore, 105  A.  266. 

ELECTION  OF  REMEDIES. 

See  Work  and  Labor,  4=»11. 

ELECTIONS. 

See  Constitutional  Law,  4=>65;  Evidence,  4=» 
65;  Intoxicating  liquors,  4=>32.  33,  34;  Mu- 
nicipal Corporations,  4=>867;  Statutes,  4=» 
91. 

m.  ELECTION    DISTRICTS    OR   PRE- 
CINCTS AND  OFFICERS. 

4s»49  (Md.)  The  office  of  supervisor  of  elections 
is  of  statutor-  creation,  and  the  l/cgislature  may 
modify,  control,  or  abolish  it  or  change  the 
method  of  appointment  without  violating  the 
Constitution.— Riggin  v.  Lankford,  105  A.  172. 
4=351  (Md.)  The  office  of  supervisor  of  elec- 
tions is  a  "civil  office"  within  the  meaning  of 
Const,  art  2,  i  10,  empowering  the  Governor  to 
nominate  and  appoint  all  civil  and  military  offi- 
cers of  the  state.— Riggin  v.  Lankford,  105  A. 
172. 

Where  the  Senate  rejects  the  Governor's  ap- 
pointee for  supervisor  of  elections  submitted 
under  Code  Pub.  Civ.  Laws,  art  33,  S  1,  and 
under  Const,  art.  2,  i  18,  requiring  civil  officers 
to  be  nominated  to  tne  Senate,  the  governor,  if 
the  Senate  is  not  then  in  session,  may  appoint 
another  without  submitting  his  name  to  the 
Senate.— Id. 

IV.   QUAUFICATIONS  OF  VOTERS. 

«=>60  (R.I.)  Gen.  Laws  1909.  c.  7,  $  22,  as 
amended  Laws  1910,  c.  640,  |  1,  requiring  pay- 
ment of  taxes  before  the  sixth  day  preceding 
election  day  to  qualify  an  elector,  is  not  in 
violation  of  Const,  art.  2,  g  2  (being  article  7, 
I  1,  of  Amendments),  requiring  tax  payments 
within  the  year  preceding  an  election  to  quali- 
fy voters,  in  view  of  section  6,  granting  leg- 
islative power  to  provide  for  rogistry  of  votei-s. 
—King  V.  Board  of  Canvassers  and  Registra- 
tion of  City  of  Providence,  105  A.  372. 
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«=>83  (R.I.)  Under  Const.  Amend,  art.  7,  S 
1,  requiring  the  payment  of  a  tax  within  the 
yea.T  next  preceding  a  city  election  as  a  qual- 
ification for  voting,  the  payment  within  the 
year  of  a  delinquent  tax  due  and  payable  more 
than  a  year  before  the  election  is  insufficient. 
— King  V.  Board  of  Canvassers  and  Registra- 
tion of  City  of  Providence,  105  A.  872. 

The  payment  of  a  tax  assesBed  and  payable 
within  the  year  preceding  the  election  of  city 
councilman,  where  paid  within  six  days  preced- 
ing the  election,  docs  not  qualify  the  taxpay- 
er as  elector,  in  view  of  Gen.  Laws  1909.  c. 
7,  i  22,  as  amended  by  Laws  1910,  c.  640,  j| 

X.  CONTESTS. 

<8=>298(1)  (Pa.)  Under  Act  July  12,  1913  (P.  L. 
719)  i  15,  providing  that  on  sworn  petition  of 
five  qualified  voters  that  any  fraud  or  error  has 
been  committed  in  any  election  precinct  or  dis- 
trict of  the  county,  the  court  must  hear  and  de- 
termine all  matters,  the  term  "election  district" 
does  not  refer  to  the  senatorial  district,  but  to 
the  districts  coing  to  make  up  the  entire  county. 
—Appeal  of  PhiUipB,  105  A.  547. 
^=»305(6)  (Pa.)  Where  each  of  two  candidates 
at  a  primary  election  petitioned  for  a  recount  of 
ballots  for  frauds  in  certain  election  precincts, 
and  the  court  on  appeal  by  one  candidate  from 
the  recount  of  county  commissioners  inquired 
only  into  frauds  in  districts  covered  by  appel- 
lants' petition^  and  threw  out  enough  votes  to 
give  him  nomination,  the  other  candidate  could 
not  urge  that  court  continue  inquiry  into  pre- 
cincts covered  by  his  original  jietition,  where 
he  failed  to  appeal  from  oommissioDers'  recount 
within  time  prescribed  by  Act  July  12,  1913  (P. 
L.  719).— Appeal  of  Phillips,  105  A.  547. 

ELECTRICITY. 

See  Taxation,  <g=»156. 

^=>  1 1  (Me.)  A  public  service  corporation  may 
not  refuse  to  supply  a  consumer  with  electric 
current  at  his  place  of  business  merely  because 
he  refuses  to  pay  for  overdue  service  at  his  resi- 
dence, the  two  services  being  distinct. — Merrill 
V.  Livermore  Falls  Light  &  Poww  Co.,  105  A. 
120. 

EMBEZZLEMENT. 

See  Indictment  and  Information,  ^s>121. 


(Del.Cen.Sess.)  Embezzlement  is  where 
one  fraudulently  appropriates  the  property  of 
another  intrusted  to  his  care,  or  fraudulently 
misapplies  it,  instead  of  applying  it  to  its 
proper  and  authorized  purpose. — State  t.  Lar- 
mer,  105  A.  789. 

In  prosecution  of  street  car  conductor  for 
embezzlement  of  fares,  it  was  necessary  to 
prove  that  property  actually  came  into  the 
custody  of  defendant,  and  while  in  his  custody 
that  he  embezzled  or  fraudulently  misapplied 
or  converted  it  to  his  own  use. — Id. 
€=>5  (Dcl.Gen.Sess.)  In  prosecution  of  street 
car  conductor  tor  embezzlement  of  fares,  the 
intent  to  defraud  was  necessary  to  be  shown. 
— State  V.  Larnier.  105  A.  ISO. 
$=>26  (Del.Uen.Scss.)  Indictment  against  clerk 
of  labor  brotherhood  for  embezzlement  of  mon- 
eys in  his  custody  as  clerk.  AcW  sufficiently  to 
inform  clerk  of  nature  and  cause  of  accusa- 
tion, without  specifying  dates  on  which  money 
was  omliozzleil.  amount,  etc. — State  v.  McCol- 
lom,  105  A.  789. 

€=>35  (Del.Gcn.Sess.)  In  prosecution  of  street 
car  conductor  for  embezzlement  of  fares,  it  was 
unnecessary  to  prove  embezzlement  or  fraudu- 
lent misapplication  or  conversion  of  all  the  ar- 
ti<-Ie9  alleged.— State  v.  Larmer,  105  A.  789. 
^=»44(2)  (Del.Gen.Soss.)  In  prosecution  of 
street  car  conductor  for  embezzlement  of  fares, 
the  intent  to  defraud  was  necessary  to  be 
shown,  but  could  bn  proved  either  by  direct  evi- 
dence or  by  the  circumstances  from  which  it 
might  be  inferred.— State  v.  Larmer,  105  A. 
780. 


^=s47  (Del.Gen.SeB8.)  In  proaecation  of  de- 
fendant street  car  conductor  for  embeczlement 
of  certain  fares,  the  guilt  or  innocence  held, 
under  the  evidence,  for  the  jury. — State  t. 
Larmer,  105  A.  789. 

EMINENT  DOMAIN. 

See  Evidence,  <S=>501,  502;  Judgment,  ^=3651; 
Statutes,  «=>84. 

IX.  OOMPEMSATIOK. 

(A)  Reeeasltr  a-nd  Bnfltelency  In  Uemeral. 

<gx=>69  (N.J.Ch.)  The  authority  of  the  president 
as  commander  in  chief  of  the  army  cannot  be 
extended  by  congressional  action  or  otherwise 
over  the  civil  population  without  the  field  of 
military  operation  to  the  taking  of  private  prop- 
erty for  public  use  without  just  compensatiaii. 
— Keppelmann  v.  Keppelmann,  105  A.  140. 

(B)  T»kinK     or     InlmrinB     Propertr      m 

Ground  for  Compenantlon. 

^=3>85  (Pa.)  Where  railroad  condemned  alleged 
easement  of  way  over  alley,  and  it  appeared 
that  the  alley  was  platted  on  a  recorded  plat 
before  plaintiff  purchased  his  land,  and  bis 
deed  referred  to  it  as  a  boundary,  a  holding 
that,  without  regard  to  public  rights,  plaintiff 
might  have  right  to  the  alle^,  and,  if  so,  might 
be  compensated  for  depreciation  in  value  of 
property,  was  proper.— I.ieach  v.  Philadelphia, 
H.  &  P.  R.  Co.,  105  A.  50. 
^=»I0I(1)  (Vt.)  Action  of  a  village  in  raising 
the  grade  of  a  street  from  time  to  time  did  not 
constitute  an  unlawful  "taking"  of  the  proper- 
ty of  abutting  owners  within  Constitution  of 
Vermont.— Hoyt  v.  Village  of  North  Troy,  105 
A.  33. 

(C)   Mensmre   and   Amount. 

®=>I36  (Pa.)  In  assessing  damages  to  a  tract 
from  taking  part  of  it,  it  is  proper  to  consider 
anything  peculiar  to  the  owner's  property,  dis- 
tinguishing it  from  the  lands  in  the  same  neigh- 
borhood, and  giving  it  an  increased  value  in  the 
public  market  before  its  appropriation. — Hall  v. 
Delaware,  L.  &  W^.  R.  Co..  106  A.  98. 

The  true  measure  of  damages  sustained  by 
taking  part  of  a  lot  is  found  in  the  difference 
between  its  selling  value  before  and  after  its 
condemnation. — Id. 

€=»I38  (Conn.)  In  proceedings  pursuant  to  17 
Sp.  Laws,  pt.  1,  p.  63,  as  amended  by  17  Sp. 
Laws,  pt.  2,  p.  1173,  to  lay  out  a  highway 
through  a  tract  in  extension  of  an  existing 
street,  the  special  damages  to  be  awarded  for 
the  taking  was  the  difference  between  the  mar- 
ket value  of  the  tract  before  and  after  the  tak- 
ing, and  did  not  include  compensatioo  for  fail- 
ure to  so  locate  highway  that  the  owner  might 
reap  the  greatest  pecuniary  benefit  from  it- 
Martin  V.  Town  of  West  Hartford,  105  A.  342. 
<g=>l46  (Pa.)  The  general  advantage  resulting 
as  well  to  the  public  as  to  the  property  which 
Is  subject  of  the  condemnation  is  not  to  be  con- 
sidered in  estimating  benefits,  if  any,  to  the 
property.— Hall  v.  Delaware,  L.  &  W.  R.  Co., 
105  A.  98. 

m.  FROCEEDIirOS   TO   TAKE   PROP- 
EBTT  AND  ASSESS  COM- 
PENSATION. 

€=9200  (Pa.)  The  law  does  not  presume  the  ex- 
istence of  a  peculiarity,  giving  an  enhanced  valur 
to  land  in  a  particular  locality,  and  its  loss  b.v 
a  •partial  appropriation  for  railroad  purposes, 
and  a  party  daiming  extraordinary  damage 
must  show  it  and  show  that  land  was  available 
for  conversion  in  the  public  market  when  con- 
demned,—Hall  V.  Delaware,  L.  &  W.  R.  Co.,  105 
A.  9S. 

®=>202(4)  (Pa.)  In  proceedings  to  assess  dam- 
ages for  condemnation  of  a  part  of  a  tract  for 
railroad  purposes,  a  witness  Is  incompetent  tu 
testify  as  to  its  value  before  and  after  takini; 
where  he  admits  that  it  might  have  been  plotted 
into  lots  for  summer  residences,   but  did  not 
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state  that  there  was  any  market  or  present  de- 
mand for  such  lots.— Hall  v.  Delaware,  L.  &  W. 
K.  Co.,  105  A.  98. 

®s»204  (Pa.)  In  a  proceeding  to  assess  dam- 
ages for  taking  of  part  of  a  tract  for  railroad 
purposes,  it  was  error  to  exclude  evidence  that 
by  reason  of  the  construction  of  a  railroad  sta- 
tion near  the  property  the  damages  from  the 
condemnation  were  reduced.— Hall  v.  Delaware, 
L.  &  W.  R.  Co..  105  A.  98. 
®s>244  (Pa.)  Where  property  is  taken  by 
right  of  eminent  domain,  and  the  owner  is  in 
possession  thereof  after  the  time  from  which 
damages  for  delay  are  claimed,  he  must  allow 
as  a  credit  on  such  damages  the  net  income 
received  therefrom,  or,  if  occupied  by  him,  the 
net  rental  value  thereof. — Pennsylvania  Co.  for 
Insorances  on  Lives  &  Granting  Annuities  t. 
City  of  Philadelphia,  105  A.  630. 
«=>246(2)  (Me.)  Where  there  was  a  lawful  tak- 
ing of  timber  lands  by  a  water  company  by 
eminent  domain,  abandonment  of  land  by  com- 
pany was  warranted,  for,  at  its  date,  damages 
not  having  been  determined,  the  rights  of  the 
parties  had  not  become  reciprocally  vested. — 
Sidelioker  t.  York  Shore  Water  Co.,  105  A. 
122. 

TV.  REMEDIES  OF  OWNEBS  OF 
PROPERTY. 

9=>266  (Me.)  When  water  company  filed  in 
office  of  county  commissioners  its  notice  of  tak- 
ing of  plaintiffs  timber  land  by  eminent  do- 
main, professedly  for  public,  but  in  fact  for  pri- 
Tate,  purposes,  and  also  filed  petition  for  deter- 
mination of  damages,  it  committed  a  tort  upon 
plaintiff,  although  not  physically  interfering 
with  his  possession.- Sidelinker  v.  York  Shore 
Water  Co.,  105  A.  122. 

«»302  (Me.)  Owner  of  timber  land,  for  which 
water  company  improperly  filed  notice  of  tak- 
ing, professedly  for  public,  in  reality  for  private, 
purposes,  could  recover  loss  occasioned  by  neces- 
sary suspension  of  lumber  operation  from  time 
of  filing  of  taking  until  injunction  suit  govern- 
ing parties'  rights  was  settled  favorably  to  him. 
—Sidelinker  v.  York  Shore  Water  Co.,  105  A. 
122. 

€=9308  (N.J.)  In  suit  to  enjoin  diversion  of  wa- 
ter in  case  defendants  do  not  condemn  com- 
plainant's right,  the  chancellor  in  settling  de- 
cree for  complainant  was  not  required  to  ascer- 
tain the  compensation,  but  could  leave  amount 
thereof  to  be  ascertained  by  a  jury  in  condem- 
nation proceedings. — Weidmann  Silk  Dyeing  (3a 
T.  City  of  Newark,  106  A.  195. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  €=»204. 

EQUITY. 

See  Appeal  and  Error,  «=>78,  127,  161,  842, 
8»3,  1009,  1111,  1175;  Appearance,  <8=>18| 
Carriers,  ®=»18;  Cancellation  of  Instru- 
ments; Compromise  and  Settlement,  €=>19; 
Constitutional  Law,  <gs=>316;  Conversion; 
Corporations,  <8=326.3,  553,  565 ;  Courts,  «=» 
89;  Divorce,  <8=>62;  Ejectment,  <S=>1,  5; 
Kminent  Domain,  <8=308;  Estoppel,  <g=»52; 
Executors  and  Administrators,  ®=>473,  474, 
544;  Fraudulent  Conveyances,  <S=»217  218, 
237.  241 :  Husband  and  Wife  <gs=>144,  193, 
220.  232;  Injunction;  Insane  Persons,  iS=38; 
Judgment,  <8=>137,  829;  Mandamus,  <S=»180; 
Municipal  Corporations,  «=33,  867 ;  Ne  Ex- 
en  t,  «=>13;  Partition;  Pleading,  <8=s>403; 
Receivers,  «b»14»;  Reformation  of  Instru- 
ments ;  Specific  Performance ;  Subroeation ; 
Taxation,  <S=.708,  722;  Trial,  <s=>4,  370; 
Trusts  ;  Waters  and  Water  Courses,  «=»154 : 
Wills,  «=.257,  355,  697;  Witnesses,  <g=>55. 
105  A  -59 


X.  JURISDXOTIOIf,  FBX2rOIPI.E8,  AKO 

HAxnxs. 

(A)  Nature,    Gronnda,    Subjects,    «nd    Ex- 

tent of  Jnrtadlotlon  la  General. 

*=>.'  (Pa.)  Courts  of  equity  in  this  state  have 
no  jurisdiction  save  that  given  by  statute,  and 
one  asserting  the  jurisdiction  must  therefore 
point  to  the  statute  giving  It.— Wilson  ▼.  Blaine, 
105  A.  555. 

(B)  Remedy  at   Law   and   SliUtlplteltr   of 

Salta. 

«=»43  (Pa.)  Becaose  efluity  has  no  jurisdiction 
where  there  is  remedy  at  law  does  not  imply 
that  where  there  is  no  remedy  at  law  the  juris- 
diction must  be  in  equity,  or  that  where  a  tribu- 
nal IS  provided  to  do  a  given  thing  equity  has  ju- 
risdiction to  collaterally  review  its  decisions,  if 
there  is  no  method  provided  by  statute  for  so 
doing.— Wilson  v.  Blaine,  105  A.  555. 

H.  XiACHES  AND  STAUB  DEMANDS. 

®=7I(2)  (Md.)  An  unexcused  delay  of  more 
than  20  years  before  beginning  suit  warrants 
denial  of  relief  on  ground  of  laches,  and  it 
is  no  excuse  that  more  than  14  lawyers  were 
consulted,  or  that  property  for  which  action  is 
brought  was  in  hands  of  trustees,  plaintiff  hav- 
ing had  actual  notice  of  fraudulent  transfer  of 
Biich  property.— Coudon  v.  Whitaker,  106  A. 
734.  ' 

*=»72(1)  (Md.)  It  is  not  always  mere  delay  that 
will  cause  a  court  of  equity  to  deny  a  plaintiff 
relief,  but  usually  it  is  delay  plus  disadvantage 
to  the  other  party  caused  by  the  delay.— Safe 
Deposit  &  Trust  Co.  of  Baltimore  r.  Coyle,  105 
A.  308. 

<&=>87(1)  (N.J.Oh.)  Statutes  of  limitation  do 
not  apply  to  courts  of  equity,  for  the  reason  that 
the  words,  of  the  statute  apply  only  to  particu- 
lar remedies,  but  proceedings  in  equity  to  en- 
force_  a  legal  right  are  within  the  spirit  and 
meaning  of  the  statutes,  and  have  always  been 
so  considered.— Jersey  City  v.  Jersey  City  Wa- 
ter Supply  Co.,  105  A.  494. 

XV.  PLEADING. 
(B)   Demarrer,    Ebccepttons.    and    Motion*. 

^=>238  fVt.)  Where  a  defendant  in  equity  case 
answered  and  set  up  special  matter  by  way  of 
demurrer,  the  chancellor  could  not  rule  on  the 
demurrer  after  a  hearing  on  the  merits,  where 
no  action  was  taken  or  any  statement  made  as 
to  the  demurrer  prior  to  the  hearing  on  the 
merits.— Davis  v.  Union  Meeting  House  Socie- 
ty, 106  A.  29. 

(F)  Amended     and     Snpplemental     PIead< 
Inss  and  Revivor. 

^=3267  (N.J.)  In  husband's  suit  for  annulment, 
on  ground  that  wife's  prior  marriage  was  still 
subsisting  the  allowance  of  an  amendment  of  an 
answer  alleging  illegality  c^  prior  marriage  was 
within  sound  discretion  of  chancery  court. — 
Schaffer  v.  Krestovnikow,  105  A.  239. 

V.  EVIDENCE. 

«=>345  (Pa.)  In  married  woman's  suit  in  eq- 
uity to  cancel  her  deed  absolute  to  her  husband, 
executed  before  their  marriage,  and  for  an  in- 
junction, accounting,  etc.,  wherein  no  point  was 
raised  at  conclusion  of  her  case  that  it  had  not 
been  sufficiently  proved  under  the  two-witness 
rule,  and  where  defendant,  testifying  for  him- 
self, admitted  that  deed  had  effect  contended 
for  by  plaintiff,  such  rule  no  longer  applied.— 
Morrish  v.  Morrish,  105  A.  88. 

The  two-witness  rule  does  not  require  that 
eveiy  detaO  of  one  witness'  testimony  must  be 
verified  by  the  direct  evidence  of  another,  but 
only  that  a  litigant's  material  or  controlling 
allegations  must  be  sustained  by  either  one 
other  witness  or  equivalent  corroborating  cir- 
cumstances.—Id. 
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Vin.   HXiARIITe,  STTBmSSION  OP  IS- 
SirXiS  TO  JtJRT,  AND  REKEABIMG. 

^=»373  (Md.)  Where  case  is  heard  on  bill  and 
answer,  result  is.  that  plaintiff  admits  truth  of 
all  matters  stated  in  answer  which  are  sus- 
ceptible of  proof  by  legitimate  evidence.— Gill 
V.  Cahill,  105  A.  74*^ 


«=>373  (N.J.)  At  a  hearing  on  bill  and  answer, 
the  facts  set  up  in  defense  must  be  taken  as 
true.— Neptune  Fisheries  Ck).  v.  Cape  May  Real 
Estate  Co..  105  A.  212. 

XI.   BII.I.  OF  REVIEW. 

<S=»452  (N.J.Ch.)  "Where  city  recovered  decree, 
directing  waterworks  contractor  to  convey  the 
works  to  the  city,  an  application  for  biU  of  re- 
view on  ground  of  newly  discovered  evidence, 
where  relief  sought  is  money  decree  for  con- 
tractor's breach  of  contract,  not  covered  _by 
prayer  in  original  bill,  and  the  cause  of  action 
for  which  occurred  after  original  decree,  is 
within  statute  of  limitations.— Jersey  City  v. 
Jersey  City  Water  Supply  Co.,  105  A.  494. 

ERROR.  WRIT  OF. 

See  Appeal  and  Brror. 

ESTATES. 

See  Curtesy;  Deeds,  <8=>144,  168;  Descent 
and  Distrihution;  Dower;  Exchange  of 
Property,  <©='l;  Executors  and  Administra- 
tors; Husband  and  Wife  <8=fl4;  Life  Es- 
tates; Perpetuities;  Railroads,  <&=>6»,  HJ; 
Schools  and  School  Districts,  <S=>65;    Wills. 

ESTOPPEL 

See  Action,  «=»24;  Assumpsit,  Action  of,  <&=» 
4;  Evidence,  <S=»442;  Infants,  '&=>5o  I  In- 
surance, «=s378;  Judgment,  «=»B70,  651; 
Limitation  of  Actions,  *»73;  Mechanics 
Liens,  <8=»7e;  Master  and  Servant,  «=»40e; 
Navigable  Waters,  <S=»20;  Principal  and 
Agent,  ©=»105;  Sales,  <©=»417;  Vendor  and 
Purchaser,  ■g=>143;  Waters  and  Water 
Courses,  ®:»154. 

III.   EQUiTABUS  ESTOPPEI.. 

(A)   Nature  and   S!s»eiitials   ti»   General. 

<8=»52  (Me.)  "Equitable  estoppel"  has  its 
foundation  in  the  immutable  principles  of  nat- 
ural justice,  being  applied  so  as  to  conclude 
a  party  who  by  his  acts  and  admissions  intend- 
ed to  influence  the  conduct  of  another  when  in 
good  conscience  and  honest  dealings  he  ought 
not  to  be  permitted  to  gainsay  them.— Davis 
V.  Briggs,  105  A.  128. 

$=952  (N.J.)  The  doctrine  of  equitable  estoppel 
is  not  exclusively  of  equitable  cognizance,  for, 
although  the  creature  of  equity  and  depending 
upon  equitable  principles,  it  is  enforced  alike 
by  courts  of  law  and  equity.— La  Rosa  v.  Nich- 
ols, 105  A.  201. 

(B)  Ground*  of  Batoppel. 
«=»68(2)  (Me.)  Sellers  of  farm,  who,  in  pur- 
chaser's prior  acUon  for  deceit  against  them, 
set  up  rescission  of  contract  as  defense,  held 
not  precluded,  in  purchaser's  action  of  as- 
sumpsit, by  an  estoppel  in  pais  from  changing 
their  position  and  claiming  contract  was  not 
rescinded;  essential  element  of  ignorance  of 
true  fact  on  part  of  purchaser  being  wanting. 
—Gordon  v.  Hutchins,  105  A.  356. 

General  rule  is  that  one  may  not,  to  prej- 
udice of  other  party,  deny  any  position  taken 
in  judicial  proceeding,  at  least  during  that  pro- 
ceeding, nor,  if  successfully  maintained,  in  any 
subsequent  proceeding;  between  same  parties 
or  their  privies  involving  same  subject-matter. 

—Id. 
In  event  of  dismissal  of  action  In  which  liti- 


dence  in  subsequent  action,  but  is  not  condn- 
sive  by.  virtue  of  any  doctrine  of  estoppel. — Id. 
iS=368(2)  (Md.)  Where  judgment  debtor  filed  a 
bill  to  have  a  judgment  declared  void  and  the 
execution  thereof  enjoined,  he  was  not  estopped 
to  deny  that  the  property  against  which  execu- 
tion had  issued  was  his,  since  he  had  a  right  to 
seek  the  aid  of  a  court  of  equity  to  have  the 
judgment  declared  void  and  to  contest  the 
judgment  creditor's  right  to  levy  on  any  prop- 
erty whatever. — Wilmer  v.  Dunn,  105  A.  319. 
€=70(3)  (Conn.)  A  pledgee  or  assignee,  who 
gives  a  false  credit  to  the  pledgor  or  assignor 
by  neglecting  seasonably  to  perfect  his  rights, 
may  lose  them,  if  others  act  upon  the  appear- 
ance of  credit  thus  created. — Barker  Piano  Co. 
V.  Commercial  Security  Co.,  106  A.  328. 
<8=>78(1)  (Me.)  An  agreement  to  liquidate  is 
binding  upon  both  parties,  and  one  cannot  claim 
liquidation  if  to  his  advantage,  and  disclaim  if 
to  his  disadvantage.— Mclver  v.  BeU,  105  A. 
105. 

(B)   Fleadlns, 


Bvidence, 
•view. 


Tvlal>    and    Be- 


i^»ll8  (N.H.)  If  a  hospital  patient  accepted 
board  and  treatment,  understanding  that  in  no 
event  was  he  to  be  liable  therefor,  but  that  his 
employer  would  pay,  his  n«|^ect  or  intentional 
concealment  of  such  understanding  is  evidence 
on  which  to  base  a  finding  of  estoppel  to  deny 
his  promise  to  pay,  inferred  from  orcumstanc 
es.— Elliot  Hospital  v.  Tnrcotte,  105  A.  361. 
®=>II9  (Md.)  Whether  there  has  been  a  waiv- 
er, when  what  is  claimed  to  constitute  such 
waiver  is  admitted  or  not  denied,  is  a  question 
for  the  court— Phillips  Sheet  &  Tin  Plate  Co. 
V.  W.  W.  Boyer  &  Co.,  105  A.  166. 
<3=>tig  (N.H.)  Where  a  hospital  patient,  in- 
jured by  the  negligence  of  his  employer,  tcJd 
the  hospital  that  his  employer  would  pay  the 
hospital  bill,  the  question  of  whether  plaintiffs. 
by  acquiescing  in  such  statement,  were  estop- 
ped to  claim  compensation  from  the  patient 
himself  was  for  the  jury.— EHliot  Hospital  v, 
Turcotte,  105  A.  361. 

€=»I20  (Md.)  When  the  question  of  waiver 
is  for  the  jury,  instructions  must  point  out 
what  facts  the  jury  must  find  from  the  evi- 
dence in  order  to  infer  a  waiver. — Phillips  Sheet 
&  -nn  Plate  Co.  v.  W.  W.  Boyer  &  Co.,  105  A. 
166. 

EVIDENCE. 

See  Constitutional  Law,<S=»284;  Criminal  I«w, 

ig=338-549;  Witnesses. 
For  evidence  as  to  particular  facts  or  issues 

or  in   particular  actions  or   proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Crimhaal  Law,  ^=>6e3- 

696;   Trial,  <S=>55-92. 

I.  JUDICIAX.  KOTIOE. 

«=>I6  (Me.)  If  initials  "O  R  S  L  &  C"  on 
bill  of  lading  following  description-  of  goods 
were  within  the  general  information  of  the 
court,  and  were  in  themselves  plain  enough  to 
permit  judicial  construction,  it  would  be  un- 
necessary to  prove  their  import. — Lewis  Poul- 
trv  Co.  V.  New  York  Cent  R.  Co.,  105  A.  109. 
iSs»l8  (Me.)  The  court  will  take  judicial  no- 
tice of  the  fact,  as  a  matter  of  common  knowl- 
edge, that  50  or  75  years  ago  timber  lands  were 
of  but  little  value,  and  that  owners  paid  bat 
littie  attention  to  what  occupants  upon  their 
land  were  doing.— Martin  v.  Jordan,  1(35  A.  104. 

n.  PRESTTMPTIONS. 

^=»54\  (N.J.)  Where  locomotive  fireman  was 
found  in  his  cab  with  abrasion  on  his  head, 
proof  that  another  engine  passed  plaintiffs  en- 
gine carrying  an  iron  poker  extending  four  inch- 
es into  clearance  space  of  over  two  feet  witb- 


gant  took  certain  position  without  any  binding    ._  ,-      ,     ,     . 

Judgment,  as  in  case  of  nonsuit,  fact  that  such    out  proof  that   poker  had  changed  position  or 
position  was  taken  may  be  admissible  as  evi- 1  of  contact  with  it,  jury  could  not  presume  « 
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<diange  of  its  position  and  on  tbat  pr^umption 
presume  contact  with  it — Price  t.  New  Xork 
Cent.  R.  Co.,  105  A.  187. 

To  b«  allowable,  the  presumption  of  a  fact 
mast  be  the  immediate  inference  to  be  drawn 
from  facts  proven. — Id. 

€=}59  (N.J.Sup.)  Where  a  person  is  found 
dead,  the  presumptionB  are  that  death  was  nat- 
ural or  accidental^  in  the  absence  of  evidence  of 
insanity,  and  smcide  will  not  be  presumed. — 
Manziano  v.  Public  Service  Qas  Co.,  105  A.  484. 
<=s>65  (N.J.Sup.)  It  will  be  presumed  that  a 
voter,  whether  in  the  military  service  or  not, 
had  knowledge  of  tne  day  when  a  general  elec- 
tion was  to  take  place. — In  re  Lamb,  106  A. 
448. 

«=>7I  (N.J.)  Where  uncontradicted  evidence 
riiowed  the  sending  of  a  written  notice  by  mail 
in  usual  manner,  the  legal  presumption  that  it 
was  received  stood  unchallenged. — New  Xork 
Cent.  R.  Co.  V.  Petrozzo,  105  A.  231. 
«=»83(1)  (Conn.)  It  will  be  presumed  that, 
when  a  judicial  or  official  act  is  shown  to  have 
been  done  in  a  manner  substantially  regular, 
the  formal  requisites  for  its  validity  have  been 
complied  with. — Wheatley  v.  Dubuc,  105  A.  816. 
«=>83(1)  (Me.)  Presumption  is  that  town 
clerk  observed  Rev.  St.  c.  96,  {  2,  by  noting 
on  mortgage  of  personalty,  time  when  it  was 
received  for  record,  and  omission  of  corpora- 
tion's mortgage  covering  realty  and  personalty 
to  carry  such  minute  is  evidential  of  fact  it  was 
not  recorded.— People's  Trust  Co.  v.  Mt  Waldo 
Granite  Works,  105  A.  113. 
4=»83(1)  (Yt)  .Fish  and  game  commissioners  di- 
rected by  Laws  1896,  No.  140,  and  Laws  190S, 
No.  228,  to  examine  outlet  of  lake  and  take 
steps  to  protect  waters  of  lake,  will  be  presum- 
ed to  have  acted  in  accordance  with  the  law  and 
flieir  instructions. — Hazen  v.  Perkins,  105  A. 
249. 

TV.  KEIJSVAMCY,  MATtXLlALtTY,  AND 
COMPETENCY  IN  GENERAIb 

(B)  Res  Qeatie. 

«s>l2l(13)  (Md.)  In  action  against  railroad 
company  for  damages  to  timber  land  due  to 
fire,  statements  of  trackmen  in  service  of  de- 
fendant  while  they  were  working  to  arrest 
progress  of  fire,  to  the  effect  that  they  started 
fire,  held  within  regnirements  of  rule  for  ad- 
mission of  dedarations  forming  part  of  res 
gests.— Patterson  ▼.  Baltimore  &  O.  B.  Co., 
106  A.  169. 

(C)  Mmlbw  Fmets  and  Traaasetloiui. 

9=9|42(1)  (Pa.)  Private  sales,  as  a  general 
rule,  are  not  the  best  test  of  market  value,  and 
are  of  little  weight,  except  as  the  terms,  con- 
ditions, and  circumstances  were  publicly  made 
known.— Hall  v.  Delaware,  L.  &  W.  B.  Co., 
105  A.  98. 

<B3)  <3aaspetaBor> 

9=»I48  (Pa.)  Where  a  subsequent  verbal  con- 
versation alleged  to  authorize  broker's  sale  of 
goods  on  terms  different  from  prior  written  con- 
tract was  by  telephone,  refusal  to  permit  wit- 
ness present  in  principal's  office  to  testify 
what  broker  said  was  not  error,  where  ^vit- 
ness  did  not  go  to  telephone  himself,  and  was 
not  shown  to  have  known  who  was  at  other 
end.— Ehrenstrom  v.  Hess,  105  A.  44. 

Witness  In  principal's  office  was  properly 
permitted  to  testify  as  to  what  principal  said 
to  broker  over  telephone,  where  witness  an- 
swered telephone  and  was  informed  that  ex- 
change of  city  where  broker's  office  was  locat- 
ed was  calling  principal,  and  then  called  prin- 
cipal and  heard  him  address  broker  by  name, 
and  said  he  would  not  change  original  written 
terms  for  sale  of  goods.— Id. 

A  witness  who  is  in  a  room  while  a  party  is 
telephoning  may  not  testify  as  to  what  the  lat- 
ter said,  unless  it  is  first  shown  who  was  at 
the  other  end  of  the  wire.— Id. 


<e=»i 55(10)  (Md.)  S.  as  a  witness  for  plaintiif 
having  already  testified  to  a  conversation,  and 
denied  that  be  told  M.  that  he  had  sold  the 
wheat  in  question  to  C,  M.  could  testify  to 
what  S.  said  about  it  in  that  conversation. — 
Stem  T.  Crawford,  105  A.  7S0. 

V.   BEST  AND  SECOND AHT  EVIDENCE. 

«=»l86(e)  (R.I.)  In  will  contest  where  will  had 
been  found  with  clanae  removed,  a  carbon  copy 
of  will  produced  by  attorney  who  drafted  will 
showing  removed  clause,  and  evidence  of  lawyer 
as  to  making  of  will,  was  admissible,  being  sec- 
indary  evidence  of  high  probative  value  as  to 
the  contents  of  the  removed  clause.— Dawley  v. 
Congdon,  106  A.  393. 

Vn.  ADMISSIONS. 

(A)  Jfatnre,  Fomii  and  laoMenta   In  Gen* 
«ral. 

«=»2I3(1)  (Conn.)  Statements  of  adjuster,  who 
appeared  before  compensation  commissioner  as 
representative  of  both  employer  and  insurer, 
to  obtain,  as  prescribed  by  Pub.  Acts  1913,  c. 
138,  f  22,  as  amended  by  Pub.  Acts  1916,  c. 
288,  I  14,  approval  of  voluntary  compensation 
agreement,  to  the  effect  that  deceased  had  been 
struck  on  the  face  with  a  board  or  plank,  was 
properly  considered  by  commissioner  as  against 
objection  that  it  was  made  in  furtherance  of  a 
compromise.— Riccio  v.  Montano,  106  A.  625. 

(O  By   Oraators.  Former   Ovraera,   or 
Frl-rles, 

<e=>230(l)  (N.J.)  In  an  action  to  set  aside  a, 
conveyance  of  land  as  fraudulent,  admissions  of 
the  grantor  as  to  the  amount  he  owed  the  gran- 
tee were  not  evidential  against  the  grantee.— 
Cartan  v.  Phelps,  105  A.  240. 

(D)  Br  Agrent*  or  Other  RepresentatlTea. 

^=9237  (Conn.)  Adjuster  of  insurer,  who  ap- 
peared before  compensation  commissioner  as 
the  representative  of  defendants,  employer  and 
insurer,  to  obtain  official  sanction  to  a  volun- 
tary agreement  of  the  parties  in  interest,  was, 
under  Workmen's  Compensation  Act,  g  25, 
entitled  to  represent  defendants,  whether  or 
not  he  was  an  attorney  at  law,  and  his  state- 
ment and  admissions  as  such  representative 
were  as  binding  on  defendants  as  those  of  an 
attorney  would  have  been.— Ricclo  t.  Montano, 
105  A.  625. 

Vm.  DECLARATIONS. 

(A)  Jfatare,  Form,  and  Incidents  In   Gen« 
eral. 

€=a273(5)  (Conn,)  In  an  action  against  a  sher- 
iff for  conversion  of  potatoes  and  ))ags,  which 
defendant  claimed  belonged  to  a  third  party, 
declarations  of  such  third  party  as  to  the  own- 
ership of  the  property  were  admissible.— Car- 
rano  v.  Hutt.  105  A.  323. 

In  action  against  a  sheriff  for  conversion  of 
potatoes  and  bags  alleged  by  sheriff  to  have 
belonged  to  a  third  party,  evidence  that  such 
third  party  claimed  be  was  buying  potatoes  for 
himself  at  a  time  when  plaintiffs  claimed  be 
was  their  agent  was  material  and  relevant. — Id. 

X.  DOCUMENTABV    EVIDENCE. 

(AJ   Pabllo    or    Official    Acts,    Proceedings, 

Records,  and  Certiflcatea. 

«=334(1)  (N.J.Sup.)  Certificate  of  municipal 
officer  of  Italy,  as  to  what  in  Ms  opinion  is 
shown  by  records  of  bis  town,  is  not  admissi- 
ble under  treaty  providing  for  admission  in 
evidence  of  "official  documents  of  all  kinds, 
whether  originals,  copies  or  translations  duly 
authenticated,"  unless  such  certificate  is  an 
official  document  by  the  law  of  Italy,  for  proof 
must  be  by  duly  exemplified  copy  of  the  "official 
documents." — i;:>antomassimo  v.  New  Xork,  S.  & 
W.  R.  Co.,  103  A.  14. 
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(C)  Private  'Wrltlnss  and  Pabltcatlona. 

€:»351  (Conn.)  In  personal  injury  action,  rec- 
ord of  hospital  vrhere  plaintiff  was  talcen  after 
injury  was  inadmissible  in  evidence,  where  it 
did  not  appear  that  record  was  made  or  kept 
in  accordance  with  any  requirement  of  law. — 
Jordan  v.  Apter,  105  A.  620. 
$=»3S4(2)  (Vt.)  Bookkeeping  entries  which 
are  charged  in  book  account  are  admissible, 
though  found  in  daybook,  journal,  ledger  diary, 
or  even  on  slip  of  paper;  the  nature  of  the 
transaction  and  entry  being  controlling,  and  not 
the  use  of  any  particular  kind  of  book. — Stock- 
well  V.  Stockwell's  Estate,  105  A.  30.  • 
®=>354(3)  (Vt.)  An  entry  on  a  page  headed 
"Memoranda"  in  the  back  part  of  a  diary, 
suitable  if  not  intended  for  debit  and  credit 
items,  reading,  "Nor.  23  Loaned  T.  without 
security  S125,  was  admissible. — Stockwell  v. 
Stockwell's  Estate,  105  A.  30. 

Items  appearing  in  a  diary  as  a  part  of  the 
events  of  the  day  recorded,  where  there  is  no 
indication  that  they  were  intended  for  anything 
more,  are  inadmis.sible,  being  memoranda  and 
not  book  charges. — Id. 

9=9354(10)  (Vt.)  Bookkeeping  entries,  which 
are  charges  in  book  account,  are  admissible 
Uiough  found  in  daybook,  journal,  ledger  diary, 
or  even  on  slip  of  paper;  the  nature  of  the 
transaction  and  entry  being  controlling,  and 
not  the  use  of  any  particular  kind  of  book  or 
any  particular  form  of  bookkeeping. — Stock- 
well  T.  Stockwell's  Estate,  105  A.  30. 

(D)  Prodactlon>   Astliciiticatloa,   and    Ef- 
fect. 

4=9370(1)  (Conn.)  In  personal  injury  action, 
record  of  hospital  where  plaintiff  was  taken 
after  injury  was  inadmissible  in  evidence,  where 
it  did  not  appear  that  record  was  made  or  kept 
in  accordance  with  any  requirement  of  law,  and 
where  it  was  not  shown  by  whom  statements 
were  made  or  who  entered  them  upon  the  rec- 
ord.—Jordan  V.  Apter,  105  A.  620. 
9=9382  (N.H.)  In  action  for  damage  to  land 
through  flooding  by  log  boom,  whether  photo- 
graph of  land,  when  flooded,  represented  con- 
dition at  period  too  remote  or  too  indefinite 
to  be  of  use,  was  a  preliminary  question  of  dis- 
cretion for  the  trial  court.— Cross  t.  Berlin 
Mills  Co.,  105  A.  411. 

XX.   PABOL  OR  EXTBIHUO  EVI> 
DENGE  AFTBCTVXa  WIUTmog. 

(A)  Contradtetlnar,  VarylnK,  or  Adding  to 
Terms  of  'Written  Instmnient. 

«s»4l9(13)  (Md.)  Whfrre  written  contract  for 
sale  of  automobile  recited  a  money  considera- 
tion, parol  evidence  was  inadmis-iiible  to  prove 
that  in  fact  seller  had  agreed  to  take  second- 
hand automobile  as  part  of  the  consideration 
instead  of  money. — Rafferty  v.  Butler,  105  A. 
630. 

(B)   InTAlIdatlna;  'Written  Inatrnment. 

4=9433(11)  (Me.)  If  by  mistake  or  otherwise 
more  goods  were  receipted  for  than  received,  it 
would  be  competent  for  appropriate  explana- 
tion to  be  made. — ^Lewis  Poultry  Co.  v.  New 
York  Cent.  R.  Co.,  105  A.  100. 

(C)  Separate    or    Sabsequent   Oral    Airree- 

meat. 

^s>442(6)  (Md.)  Where  contract  for  sale  of 
automobile  provides  that  the  contract  "compris- 
es the  entire  contract  pertaining  to  this  pur- 
chase and  no  other  agreement  of  any  kind,  ver- 
bal understanding  or  promise  whatsoever,  will 
be  recognized,"  buyer  will  be  estopped  from  al- 
leging a  different  consideration  from  that  set 
out  in  the  contract.— Rafferty  v.  Butler,  105 
A.  530. 

(D)  Conntrnetloa   or  Application    of   Lan- 

mase  of  'Written   Inatrnment. 

9=9455  (Md.)  In  action  involving  oonstmction 
of  contract  whereby  plaintiffs  agreed  to  supply 


defendant's  requirements  for  jrear's  packing 
season,  "about"  7(X),(X)0  cans,  evidence  relativ* 
to  conversation  between  the  parties  just  prior 
to  entering  into  the  agreement,  which  was  the 
occasion  of  the  insertion  into  the  contract  of  tb« 
word  "about,"  was  inadmissible. — Waddell  v. 
Phillips,  105  A.  771. 

<8=9457  (Me.)  If  initials  "O  R  S  L  &  C"  on 
bill  of  lading  following  description  of  goods 
were  not  within  the  general  information  of  the 
court,  and  were  not  plain  enough  to  permit  ju- 
dicial construction,  it  would  be  competent  to 
prove  their  import;  the  words  being  of  partic- 
ular significance  in  freight  transportation. — 
Lewis  Poultry  Co.  t.  New  York  Cent.  R.  Co., 
105  A.  109. 

Xn.   OPINION  EVIDENGE. 

(A)  Oonelnalona  and  Oplnlona  of  'Wltaeaa- 
ea  In  General. 

9=9472(7)  (Me.)  In  an  action  of  assumpsit, 
where  the  issue  was  whether  defendant  prom- 
ised to  pay  for  goods  delivered  to  a  third 
party,  testimony  by  plaintiff  that  he  delivered 
the  goods  on  defendant's  credit  was  inadmis- 
sible, as  it  involved  the  very  issue  which  the 
jury  were  to  determine  from  all  the  evidence. 
— Starkey  v.  Lewin,  106  A.  858. 
*»474(14)  (Vt.)  In  action  on  note  defended  on 
ground  that  defendant's  intestate  did  not  sign 
alleged  note,  evidence  held  to  show  witness  suffi- 
ciently acquainted  with  intestate's  handwriting 
to  identify  reports  offered  in  evidence  as  stand- 
ards.—In  re  Barron's  Estate,  105  A.  255. 
^=>474(16)  (N.J.)  Evidence  of  mere  opinion  as 
to  value  of  property  assessed,  given  by  a  mem- 
ber of  a  county  board  of  taxation  who  has  no 
special  knowledge  of  its  value,  must  be  rejected. 
—Trenton  &  Mercer  County  Traction  Corpora- 
tion V.  Mercer  County  Board  of  Taxation,  105 
A.  222. 

9=9501(3)  (Md.)  Opinions  of  nonexpert  'wit- 
nesses, who  were  not  witnesses  to  the  will,  as 
to  the  mental  incapacity  of  testator,  and  as  to 
whether  he  spoke  and  acted  as  a  rational  per- 
son, were  not  competent,  where  the  witnesses 
did  not  testify  to  facts  justifying  their  conclu- 
sion.—Wood  V.  Hankey,  105  A.  430. 
^=3501(7)  (Pa.)  A  witness  having  no  direct 
knowledge  of  sales  in  the  neighborhood  of  the 
land  condemned  could  not  testify  as  to  the 
land's  market  value  based  on  his  examination 
of  public  records  of  conveyances  in  the  neigh- 
borhood to  ascertain  consideration  named  in 
the  deeds.— Tiffany  v.  Delaware,  L.  &  W.  R 
Co.,  106  A.  101. 

In  a  proceeding  to  assess  damages  for  con- 
demnation of  part  of  tract,  it  was  error  to 
permit  a  witness  to  testify  as  to  its  market 
value,  where  his  information  as  to  value  was 
based  solely  on  the  productiveness  of  the  land. 
—Id. 

9=9502  (Pa.)  In  a  proceeding  to  assess  dam- 
ages to  a  tract  from  the  condemnation  of  part 
thereof  for  railroad  purposes,  witness  as  to 
the  value  of  plaintiff's  laud  might  be  cross-ex- 
amined as  to  what  it  would  bring  at  public  sale; 
such  examination  bearing  upon  witness'  compe- 
tency to  testify  as  to  its  market  value. — "Tit- 
fany  v.  Delaware,  L.  &  W.  R.  Co.,  106  A.  101. 

'VVhere  a  witness  was  asked  the  market  valne 
of  land  remaining  after  a  partial  condemnation, 
he  might  then  be  asked  the  market  value  of 
the  land  condemned,  in  view  of  the  rule  allow- 
ing cross-examination  to  embrace  any  pertinent 
question  enabling  the  Jurjr  to  place  a  fair  es- 
timate on  a  witness'  testimony —Id. 

(D)  Ezantlnatlon  of  Bxperta. 

9=9553(3)  (Md.)  On  contest  of  a  wiU  for  men- 
tal incapacity,  testimony  of  a  doctor  that  testa- 
tor, at  time  of  execution,  was  of  sound  and 
disposing  mind,  and  capable  of  executing  a 
valid  deed  or  contract,  assuming  his  capacity 
was  the  same  on  that  date  as  when  the  doctor 
knew  him,  held  admisaible.— Wood  t.  Hankey, 
105  A.  430. 
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(B)  OoBtparlson  oi  HaadvrrltlnK. 

$=»564(2)  (Vt.)  In  action  on  note  defended  on 
groand  tb&t  defendant's  intestate  did  not  sign 
alleged  note,  evidence  identifying  handw-riting 
in  which  certain  reports  were  made  out  held  to 
justify  admission  of  reports  in  evidence  as 
standards.— In  re  Barron  b  Estate,  105  A.  255. 

Xni.   EVIDEirOE  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEESIMO. 

^9576  (Md.)  Testimony  given  pursuant  to 
court's  order,  by  trustee  representing  all  in- 
terests in  trust,  to  report  and  explain  facts  re- 
lating to  origin,  assets,  and  investment  of  es- 
tate, held-  admissible  on  petition  by  successor 
trustee  and  another  for  final  distribution  of 
estate,  not  being  in  opposition  to  rule  limiting 
use  of  testimony  of  deceased  witness. — Farmer 
▼.  Quinn's  Trust  Estate,  105  A.  7'J3. 

Xnr.  WEIGHT  AND  STTFFICIEIfOT. 

«=s>589  (Vt.)  Evidence  of  plaintiff  called  by  de- 
fendant for  cross-examination  under  P.  S.  1596, 
was  to  be  weighed  like  that  of  other  witnesses 
or  given  such  weight  as,  under  all  the  circum- 
stances, it  was'  entitled  to  receive. — In  re  Bar- 
ron's Estate,  105  A.  255. 

«=»59l  (Pa.)  Plaintiff  calling  defendant  to  tes- 
tify as  if  under  cross-examination,  under  Act 
May  23,  1887  (P.  L.  158),  although  not  conclud- 
ed by  the  testimony  in  the  sense  that  he  could 
not  contradict  it,  cannot  select  so  much  there- 
of as  is  favorable  and  reject  that  which  is  un- 
favorable when  he  has  not  attempted  to  contra- 
dict the  unfavorable  testimony. — ^Dunmore  v. 
Padden,  105  A.  558. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  €=>516,  655. 

I.  KATURE,  FORM,  AND  CONTENTS 
Ur  OENERAI.. 

^=>8  (R.I.)  Exception  taken  to  parts  of  a 
charge  widely  separated  in  position,  and  refer- 
ring to  distinct  points,  sbonld  be  separately 
stated  in  the  bill  of  exceptions,  and  the  portions 
of  the  charge  objected  to  given  correctly. — Ver- 
hasselt  v.  National  Wholesale  Grocery  Co.,  105 
A.  307. 

n.   SETTLEMENT,  SIONING,  AND 
FUJNG. 

^=»32(2)  (Me.)  Ruling  of  former  presiding  jus- 
tice on  motion  to  recommit  referees'  report 
could  have  been  brought  before  Supreme  Judi- 
cial Court  only  by  exceptions  duly  signed  and 
allowed  by  justice  who  made  it,  or  by  one  of 
the  methods  prescribed  by  Rev.  St.  1916,  c. 
82,  SS  55,  56,  not  by  any  statement  of  bill  of 
exceptions  taken  to  action  of  another  justice 
in  accepting  report — Cbasse  v.  Soucier,  105  A. 
R.53. 

^=>5I  (R.I.)  On  the  allowance  of  a  bill  of  ex- 
ceptions, oa  oral  statement  of  counsel,  a  record 
of  the  giving  of  notice  of  the  appearance  of  thu 
parties,  or  their  waiver  of  the  right  to  formal 
notice  and  to  be  heard,  should  be  made. — Ham- 
bly  V.  Bay  State  St.  B.J.  Co.,  105  A.  572. 
®=»55(1)  (Me.)  The  right  to  establish  excep- 
tions being  a  statutory  proceeding,  neither  the 
court  below  nor  the  law  court  has  any  jaris- 
diotion  or  powers  beyond  the  express  provi- 
sions of  the  statute.— Nissen  v.  Flifherty,  105 
A.  127. 

Neither  Rev.  St.  c.  82,  §  55,  nor  Rule  43  of 
the  .^Supreme  Judicial  Court  (TO  Atl.  xiiil,  made 
to  carry  out  the  statute,  provide  for  the  es- 
tablishment of  the  truth  of  exceptions  in  civil 
cases  from  either  of  the  superior  courts.— Id. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  «=>43,  64. 

«9l  (NX)  Agreement  by  one  to  convey  land 
to  another,  who  agrees  to  convey  land  to  for- 


mer and  to  pay  difference  in  value  by  giving 
former  a  mortgage  upon  land  conveyed  to  sec- 
ond party,  is  one  for  a  "sale"  and  not  an  "ex- 
change," and  deeds  to  be  executed  and  deliv- 
ered are  those  of  bargain  and  sale  by  which  an 
estate  in  fee  may  be  granted.— Haber  v.  Gold- 
berg, 105  A.  874. 

EXECUTION. 

See  Appeal  and  Error,  «=>78,  151.  983:  Bank- 
ruptcy, <3=»433;  Estoppel,  €=»68;  Wills,  «=» 

n.  PROPERTT  SUBJTECT  TO  EX- 
ECUTION. 

<fc=>54  (NJ.Sup.)  A  bailee,  intrusted  with 
goods  to  be  mad^  up  and  who  is  to  be  paid  for 
his  labor,  has  a  property  in  the  goods  which  is 
subject  to  levy.— Herzog's  Cloak  &  Suit  Co.  v. 
Fedorko,  105  A.  21. 

VH.  SAIiE. 
(A)   Maaner,   Condnct,   Validity,  and  Con- 

flrmlnK  or  Vacatlnar, 
«s»22l  (N.J.Sup.)  A  sale  of  goods  may  be 
made  under  an  execution  after  the  return 
day  of  the  writ,  provided  the  levy  was  made 
before  such  return  day.— J.  E.  Londe  Paper  Co. 
V.  Gebert,  105  A.  447. 

<S!=>222(3}  (Pa.)  Sheriff's  advertisement  of  sale 
of  coal  lands  setting  out  description  contained 
in  title  deeds,  referring  to  plan  of  lots,  and  stat- 
ing that  coal  under  it  was  to  be  sold,  sufficiently 
described  property,  though  it  described  tract  as 
containing  134  acres,  instead  of  134  acres  more 
or  less,  as  recited  in  deed,  and  did  not  mention 
that  coal  was  being  taken  from  adjoining  prop- 
erty or  refer  to  railroad  siding  on  lands  or  ad- 
vantageous location  of  land. — Nntt  v.  Berlin 
Smokeless  Coal  &  Clay  Mining  Co.,  105  A.  627. 
<S=9242  (Pa.)  Where  coal  lands  were  'sold  on 
execution  for  $4,325  and  a  certain  party  set 
forth  that  on  resale  he  would  increase  the  bid 
by  $1,175,  and  thereupon  the  first  purchaser  in- 
creased his  bid  to  $5,.500,  the  sale  to  the  first 
purchaser  would  be  confirmed  at  that  considera- 
tion, notwithstanding  a  third  party's  offer  to 
bid  $7,000.— Nutt  v.  Berlin  Smokeless  Coal  & 
C3ay  Mining  Co.,  105  A.  627. 
€=:>250  (PaT)  Mere  inadequacy  of  price  is  not 
sufficient  to  set  aside  a  sherifrs  sale  of  real  es- 
tate.—Nutt  V.  Berlin  Smokeless  Coal  &  Clay 
Mining  Co.,  105  A.  627. 

€=3251(1)  (N.J.Sup.)  A  sheriff's  sale  will  be 
set  aside  on  proper  terms,  even  if  there  has 
been  no  fraud,  where  there  ia  a  gross  inade- 
quacy of  price  and  the  party,  by  reason  of  a 
mistake  or  misapprehension,  did  not  attend  the 
sale  or  protect  ms  interest  against  execution. 
— J.  E.  Linde  Paper  Co.  v.  Gebert,  105  A.  447. 
Where  execution  defendant  did  not  attend 
sale  or  protect  his  interest,  by  reason  of  advice 
of  his  attorney  that  a  mortgagee's  claim  of 
property  necessitated  a  postponement  of  sale. 
and  property  worth  $500  was  sold  to  execution 
plaintiff  for  $5,  the  sale  will  be  set  aside  and 
a  resale  ordered  under  original  writ  to  make 
debt  and  costs,  inclusive  of  costs  of  prior  sale. 
— Id. 

(B)  Title  mmA  Rishta  ot  Parehaaer. 

€s>273  (Me.)  Where  a  bank,  holding  by  attach- 
ment a  lien  on  an  equity  of  redemption  only, 
sells  the  property  itself  at  forced  sale,  and  it- 
self becomes  the  purchaser,  it  takes  nothing 
b^  the  sale,  there  was  a  total  failure  of  con- 
sideration paid  by  the  bank,  and  their  execution 
was  in  no  part  satisfied. — WilHamg  v.  Libby, 
105  A.  855. 

XI.   EXECUTION   AGAINST   THE 
PERSON. 

e=Mt33  (N.J.)  An  affidavit  to  hold  to  bail, 
which  has  no  caption  with  the  name  of  the 
cause,  but  merely  an  indorsement  on  the  back 
thereof  of  the  names  of  the  parties,  is  not  "en- 
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titled  In  the  cause."— Kein  v.  Katz,  105  A.  210. 

An  indorsement  of  names  of  parties  on  the 
back  of  an  affidavit  to  hold  to  bail  is  no  part 
of  affidavit,  but  merely  a  note  of  convenience 
indicatine  where  paper  is  to  be  filed  in  clerk's 
office.— Id. 

Order  holding  defendant  to  bail  in  an  action 
upon  contract,  showing  on  its  face  that  it  "vvas 
made  upon  proof  by  affidavit,  to  satisfaction 
of  judge  or  commissioner,  of  the  particular  fnets 
found  therein  and  necessary  to  authorize  order, 
is  sufficient  without  therein  reciting  the  evidence 
establishing  Buch  facts. — Id. 
<3=>4SI  (Conn.)  In  an  application  to  review  the 
action  of  a  court  in  administering  the  poor  debt- 
or's oath,  authorized  by  Gen.  St.  1902,  §  2946, 
the  original  adjudication  of  fraud  is  not  conclu- 
sive as  to  the  existence  of  fraud,  in  view  of  sec- 
tion 2950,  providing  for  a  second  application  to 
take  the  oath.— Wheatley  v.  Dubuc,_  105  A.  616. 

In  a  proceeding  to  review  the  action  or  a  jus- 
tice of  the  peace  in  allowing  a  debtor  to  take  the 
poor  debtor's  oath  authorized  by  Gen.  St,  1902, 
§  2946,  evidence  of  an  adjudiestion  in  bank- 
ruptcy of  defendant  was  properly  admitted,  aa 
bearing  on  his  financial  condition,  in  view  of 
Bankruptcy  Act,  g§  6  and  6a.— Id.  . 

in  reviewing  action  of  a  justice  in  administer- 
ing poor  debtor's  oath  authorized  by  Gen.  St 
1902,  S  2946,  evidence  that  defendant  had  been 
adjudged  bankrupt  was  not  made  inadmissible 
because  of  failure  to  show  .appointment  of  a 
trustee  or  the  bona  fides  of  the  transaction, 
since  it  will  be  presumed  that,  when  a  judicial 
or  oi&^al  act  is  shown  to  have  been  done  in  a 
manner  substantially  regular,  the  formal  requi- 
sites for  its  validity  have  been  complied  with. 
—Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Appeal  and  Error,  <S=9790,  958:  Carriers, 
«=»348;  Constitutional  Law,  <S=>309;  Corpo- 
rations, «=»263;  Descent  and  Distribution; 
Frauds,  Statute  of,  ®=>159;  Insane  Persons, 
i8=5>63;  Intoxicating  Liquors,  <&=>.'529;  Judg- 
ment, «=»822,  925,  032;  Principal  and  Agent, 
<S=>136;  Taxation,  <S=>708;  War,  <8=10,  12; 
WUIb. 

11.   APPOINTMENT.    OtIAMPIOATION, 
AND   TENURE. 

<8=>29(1)  (Me.)  Letters  of  administration  are 
without  extraterritorial  force.— Nash  v.  Benari, 
105  A.  107. 

rV.   OOI.LECTION  ANB  MANAGEMENT 

OF  ESTATE. 

(A)   In   General. 

«=»86(2)  (Md.)  An  administrator  of  an  estate 
could  not  proceed  in  the  orphans'  court  under 
Code  Pub.  Civ.  Laws,  art.  93,  §  243,  against 
the  executor  of  deceased's  wife  to  recover  prop- 
erty to  which  she  had  claimed  title.— Safe  De; 
posit  &  Trust  Co.  of  Baltimore  v.  Coyle,  lOo 
A.  308. 

(B)  Real  Propertr  and  Interest*  Therein. 
<8=»I38(8)  (N.J.Ch.)  Beneficiary  under  will  di- 
recting sale  of  property,  who  was  not  made 
party  to  a  foreclosure  suit,  whereby  the  inter- 
ests of  the  other  beneficiaries  were  extinguish- 
ed, and  who  is  therefore  only  person  interested 
in  exercise  of  power  of  sale,  has  a  right  to  de- 
feat that  power  by  electing  to  take  the  land.— 
Rogers  v.  lippincott,  105  A.  16. 

(C)   personal  Property. 

<S=»I63  (Del.Orph.)  It  is  a  legal  fraud  for  an 
administratrix  to  purchase  at  her  own  auction 
sale  property  of  the  estate  for  an  amount  great- 
ly less  than  the  reasonable  value  thereof.— In 
re  PennewcU,  105  A.  377. 

Where  a  stock  of  goods  was  appraised  at 
f2,000,  and  goods  were  Ix'ing  retailed  thereaft- 
er for  three  weeks,  at  which  time  there  was  a 
sale,  in  which  the  administratrix  purchased  the 


property  for  |500,  a  surcharge  of  $1,000  was 
allowed  in  favor  of  distributees,  on  account  of 
the  necessary  uncertainty  as  to  the  correct 
amount. — Id. 

iSs>l65  (R.I.)  Where  physician  and  eye  special- 
iflt  eutered  into  a  contract  with  an  oculist,  who 
was  administrator  of  the  estate  of  a  deceased 
physician,  to  purchase  the  business  and  good 
will,  and  the  administrator,  for  himself,  sub- 
sequently solicited  physician's  as  well  as  ocu- 
list's business  from  deceased's  former  pa- 
tients, held  a  breach  of  the  contract,  precluding 
recovery  of  the  portion  of  the  price  apper- 
taining to  the  good  will,— Ferris  v,  Pett,  105 
A.  369. 

<®=>I67  (R.I.)  Where  an  oculist,  having  fitted 
glasses  upon  direction  from  a  physician,  be- 
came administrator  for  the  latter  s  estate,  sell- 
ing his  business  and  good  will,  letters  to  bis 
and  the  deceased  physician's  patients,  in  which 
he  solicited  oculist's  business  and  also  an  ex- 
amination of  the  eyes,  constituted  breach  of 
contract  of  sale  of  good  will.— Ferris  v.  Pett, 
105  A.  369. 

VZ.   AI.LOWANCE  AND  PAYMENT   OP 

CI.AIM8. 

(B)  Preaentatton  and  Allowance. 

<Ss3223  (Pa.)  Acts  of  February  24,  1834  (P.  L. 
70)  June  8,  1893  (P.  L.  392),  and  June  14,  1901 
(P.  L.  562),  continuing  liens  against  real  estate 
of  a  decedent  for  two  years,  repealed  Act  April 
4,  1797  (3  Smith's  Laws,  p.  297)  t  4,  fixing 
limitation  of  seven  years,  with  proviso  extend- 
ing time  until  persons  non  compos  mentis  are 
restored  to  sound  mind.— Commonwealth  v. 
Beachly,  105  A.  820. 

<S=sj224  (N,J.)  Orphans'  Court  Act,  {  67.  et 
seq.,  relating  to  presentation  of  money  claims 
against  estates  of  decedents  and  the  limitation 
of  time  for  such  presentation,  apply  to  claims 
and  demands  founded  on  tort,  as  well  as  to 
those  founded  upon  contract, — ^Hackensack 
Trust  Co.  T.  Van  Den  Berg,  105  A.  719. 
<S=323I  (Pa.)  Where  a  surety  of  a  committee  of 
a  lunatic  dies,  and  thereafter  the  committee  ab- 
sconds with  money  of  lunatic,  the  rpsdty  of 
deceased  surety  is  discharged  from  lien  of 
judgment  on  indebtedness  of  committee  if  state- 
ment  is  not  filed  in  office  of  prothonotary  with- 
in two  years  after  surety's  death  in  View  of 
acts  of  February  24,  1834  (P.  L.  70),  June  8, 
1893  (P.  L.  302),  and  June  14,  1901  (P.  L,  562). 
—Commonwealth  y.  Beachly,  106  A.  820. 

(D)   Priorities  and  Parmeat. 

<S=3263  (Del.Orph.)  A  creditor  who  had  been 
administrator  could  not  be  charged  with  assum- 
ing that  his  successor  in  office  would  disregard 
his  rights  by  paying  debts  over  which  he  was 
given  statutory  priority  of  payment,  by  reason 
of  the  fact  that  he  had  paid  some  such  debts 
while  administrator.— In  re  Pennewell,  105  A. 
377, 

Vn.  DISTRIBUTION  OF  ESTATE. 

^=3299  (N.J.Ch.)  In  view  of  Orphans'  Court 
Act,  §  78  (3  Comp.  St,  1910,  p,  3837),  as 
amended  by  Act  March  27,  1912  (P.  L.  p.  276). 
in  order  to  protect  themselves  as  well  as  cred- 
itors of  the  estate,  executors  must  require  re- 
funding bonds  before  paj'ing  shares  to  distrib- 
utees.—Keppelmann  T.  Keppelmann,  105  A. 
140. 

€=9309  (CJonn.)  Where  the  superior  court  failed 
to  adjudicate  upon  a  claim  before  it  for  a  legacy, 
and  designate  to  whom  it  should  be  delivered, 
the  executor  cannot  deliver  the  legacy  and  se- 
cure bia  discharge.— Day  v,  Webler,  105  A.  61S. 
<g=>3l3  (Me.)  Prior  to  Rev.  St.  1916,  c  70. 
$  26,  which  took  effect  in  July,  1015,  the  civil 
and  common  law  rule  prevailed  under  which 
legacies  were  payable  one  year  after  testator's 
death  unless  otherwise  provided  by  the  will, 
and  the  administrator  of  one  who  died  Febru- 
ary  26.   1914,   was   chargeable   with   interest 
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from  one  year  after  such  time.— NickeU  t. 
Nicbols,  106  A.    386. 

X.   ACTIONS. 

4=>45l(2)  (Pa.)  In  assumpsit  by  personal 
representatives  of  holder  of  an  instrument  re- 
citing receipt  of  corporate  stock  with  agree- 
ment to  return  it  or  pay  $4,000  less  a  note 
held  by  defendant,  a  nonsuit  was  properly 
granted  where  plaintiff  offered  the  instrument 
in  evidence  and  rested. — Dnnn  y.  nsch,  106 
A.  75. 

XI.  ACOOUKTIHO  AMD  8ETTI.EMENT. 
(B)    Froc«edlnvs    for    Aoeanmtlnar. 

«=>473,  474(1)  (Md.)  An  action  will  lie  in  eq- 
uity against  an  executor  for  an  accounting  as 
to  securities,  such  as  bonds  and  stocks,  wrong- 
fully in  the  hands  of  the  deceased;  the  latter 
havmg  sold  and  substituted  many  of  the  se- 
curities.—Safe  Deposit  &  Trust  Co.  of  Balti- 
more V.  Coyle,  lOo  A.  308. 
<»=>473,  474(3)  (Md.)  A  bill  of  comnlalnt 
against  an  executor  for  an  accounting,  the  ti- 
tle of  the  deceased  to  certain  stocks  and  bonds 
being  involved,  held  not  too  vague  and  indefinite 
on  demurrer.— Safe  Deposit  &  Trust  Co.  of 
Baltimore  ▼.  Coyle,  106  A.  306. 

(D)   Compenaatloii. 

9=3500  (Del.Orph.)  On  exceptions  to  an  ac- 
count by  an  administratrix,  where  it  appeared 
that  she  had  improperly  bought  at  her  own  sale 
and  that  distributees  were  entitled  to  have  a 
surcharge,  she  will  not  be  entitled  to  further 
commission  for  services  as  administratrix. — In 
re  Pennewell,  105  A.  377. 

(B)    St«tlnv>    Bettllns,    Openlas,   and   Re- 
▼lew. 

€==504(4)  (Del.Orph.)  One  having  a  claim 
against  an  estate  is  not  estopped  to  object  to 
the  account  or  to  surcharge  the  administratrix 
by  the  fact  that  he  was  administratoT  of  the 
estate  for  seven  days,  had  possession  of  its  as- 
sets, and  did  not  protect  his  interest;  assets 
not  having  then  been  converted  into  money. — 
In  re  PenneweU,  106  A.  377. 
•8=51 1(3)  (Del.Orph.)  Where  administratrix  is 
surcharged  on  her  accounting  on  account  of  pur- 
chase by  her  at  her  own  sale,  she  is  charge- 
able with  costs  of  exceptions. — ^In  re  Penne- 
weU, 105  A.  377. 

XTV.  EXEOUTOBS  DE  SON  TOBT. 

^=3544  (Md.)  An  executor  de  son  tort  can  be 
proceeded  against  in  equity  as  well  as  at  law. — 
Safe  Deposit  &  Trust  Co.  of  Baltimore  r. 
Coyle,  1<)5  A.  308. 

The  executor  or  administrator  of  an  ex- 
ecutor de  son  tort  can  be  called  to  account  in 
equity  as  executor  or  administrator  of  his  de- 
cedent.—Id. 

Where,  after  death  of  husband,  wife,  by  false 
statements  that  the  husband  had  left  no  prop- 
erty, prevented  proceedings  from  being  taken 
by  heirs  during  her  lifetime,  the  heirs  were 
not  guilty  of  laches  in  failing  to  institute  ac- 
tion before  her  death,  at  which  time  the  facts 
were  ascertained,  especially  in  view  of  Code 
Pub.  Civ.  Laws,  art.  35,  {  8,  making  it  incom- 
petent to  testify  as  to  transactions  with  a  de- 
cedent.— ^Id. 

EXEMPTIONS. 

See  HomesUad;    Taxation,  «=>204-241,  244. 

EXPLOSIVES.  . 

®=»8  (NJI.)  In  action  ai^ainst  railroad  for  dam- 
age sustained  from  explosion  of  000,000  pounds 
of  T.  N.  T.  while  in  cars  at  pier,  whether  rail- 
road had  exercised  the  care  commensurate  with 
the  danger  to  avoid  explosion  was  a  jury  ques- 
tion.— New  Jersey  Fidelity  &  Plate  Ulass  Ins. 
Co.  v.  Lehigh  Valley  K.  Co.,  105  A.  20& 


EXTORTION. 

See  Trial,  <9=»251. 

FACILITY  OF  PAYMENT  CLAUSE. 

See  Insurance,  9=3585. 

FACTORS. 

See  Appeal  and  Brror,  <S=»232;  Brokers. 

FAIR  TRIAL 

See  Courts,  9=9485. 

FALSE  IMPRISONMENT. 

I.  OlVn.  UABIIJTT. 
(B)  AoUona. 

^331  (Me.)  In  trespass  for  false  imprison- 
ment brought  by  plaintiff  against  her  landlord 
and  grocer  because  of  a  capias  writ  issued  at 
his  instance,  evidence  held  not  to  warrant  a 
finding  that  plaintiff  was  about  to  depart  from 
the  state,  as  contended  by  defendant. — Gam- 
mons V.  King,  105  A.  816. 

Where  plaintiff  was  imprisoned  under  a  ca- 
pias writ  issued  by  her  landlord  and  grocer 
and  brought  trespass  for  false  Imprisonment, 
evidence  neld  to  support  a  finding  that  plain- 
tiff was  not  about  to  depart  "with  property  or 
means  of  her  own  exceeding  the  amount  re- 
quired for  her  immediate  support"- Id. 
^^36  (Me.)  In  trespass  for  false  imprison- 
ment under  a  capias  writ,  where  plaintiff  was 
arrested  in  her  own  house  as  an  absconding 
debtor  and  detained  for  eight  days,  a  verdict 
of  9831.25  was  not  excessive.— Gammons  v. 
King,  105  A.  816. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  9=»110. 

9=>32  (Md.)  An  indictment  under  3  Code  Pub. 
Civ.  Laws,  art.  27.  g  123  (Acts  1914,  c.  281). 
for  obtaining  credits,  goods,  and  wares  with 
intent  to  cheat  and  defraud,  should  describe  the 
property  and  must  allege  ownership  in  spite 
of  3  Code  Pub,  Civ.  Laws,  art.  27,  g  498,  ren- 
dering unnecessary  a  statement  of  particular 
false  pretenses  relied  on,  and  naming  the  per- 
son defrauded  is  not  equivalent  to  alleging  own- 
ership.—Armacost  V.   State,  106  A.   147. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Master  and  Servant,  9s>204. 

FEES. 

See  Master  and  Servant,  9=»80. 

FELONY. 

See  Indictment  and  Information,  9=9l47. 

FENCES. 

See  Master  and  Servant,  9=»101,  102,  204; 
Railroads,  9=s>360. 

FIRES. 

See  Appeal  and  Error,  «=s>1083,  1056;  Dam- 
ages, 9=>112;  Evidence,  ©=3l21;  Railroads, 
<S=>454-^81;  Sales,  9=3353,  350;  Taxation, 
9=»241;  Trial,  9=»55. 

FISH. 

See  Criminal  Law,  9=390,  108;  Evidence,  9=* 
83;  Navigable  Waters,  9=34,  40;  Nuisance, 
9=372. 

<S=»8  (Vt.)  Under  Const,  c.  2,  {  63,  reserving  to 
General  Assembly  the  proper  regulation  of  com- 
mon fishery  in  public  waters,  the  General  Aa- 
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sembly  in  the  excrdse  of  tbe  police  power  may 
adopt  such  measures  viithin  constitutional  limits 
BS  it  deems  necessary  for  the  preservation  of 
such  public  property  and  the  common  rights 
therein. — Hazen  v.  Perkins,  105  A.  249. 

Laws  1896,  No.  140,  and  Laws  1908,  No.  228, 
directing  fish  and  game  commissioners  to  ex- 
amine the  outlet  in  boatable  lake  and  take  steps 
to  protect  water  of  lake,  were  proper  measures 
for  protection  of  common  fishery  under  Const, 
c.  2,  I  63.— Id. 

FIXTURES. 

®=7  (Me.)  Personalty  becomes  part  of  realty 
when  physically  annexed  thereto,  when  it  is 
adapted  to  and  usable  with  part  of  realty  to 
which  it  is  annexed,  and  when  annexed  with 
intention  to  make  it  a  permanent  annexation.— 
People's  Trust  Co.  v.  Mt.  Waldo  Granite 
Works,  105  A.  113. 

FOOD. 

See  Contracts,  <8=s>277,  305,  322. 

$=>25  (Pa.)  A  dealer  selling  meat  for  haman 
consumption  is  not  liable  in  damages  for  selling 
pork  infected  with  trichinse,  if  he  proves  that 
there  was  no  negligence  in  such  sale. — ^Tavani 
V.  Swift  &  Co.,  105  A.  55. 

In  action  against  packer  for  injury  from 
eating  pork  infected  with  trichinrp,  it  was  a 
complete  defense  to  show  that  presence  of  tri- 
chinae cannot  be  detected  by  any  scientific 
method,  that  federal  government  omits  in- 
spection so  as  not  to  mislead  public  to  neg- 
lect precautions,  and  that  practice  by  packers 
was  to  make  no  such  inspection. — Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  «=>129,  290,  291. 

FOREIGN  CORPORATIONS. 

See  Corporations,  <&=»642-687. 

FORFEITURES. 

See  Landlord  and  Tenant,  «5>92;  Sales,  «=> 
417. 

FORMER  JEOPARDY. 

See  Criminal  Lew,  «=>162-193. 

FRANCHISES. 

See  Constitutional  Law,  <e=»136. 

FRAUD. 

See  Appeal  and  Error,  ©=3232,  842,  1047,  1048, 
1050,  1052;  Corporations,  <S=>.T06,  553;  Con- 
spiracy, <sb>21 ;  Deeds.  ®=»19 ;  Elections, 
<S=>298,  303;  Equity,  <8=tl;  Estoppel,  <g=» 
68;  Executors  and  Administrators,  ®=»1(53; 
Execution,  ^=3451;  False  Pretenses,  <S=332; 
Frauds,  Statute  of;  Fraudulent  Conveyances; 
Husband  and  Wife,  «=>232;  Infants.  e=35(i; 
■Judgment,  ®=>379,  392,  570;  Master  and 
Servant.  €=>95;  Pleading,  €=>84;  Principal 
and  Agent,  ^=»161;  Principal  and  Surety, 
^=42 ;  Specific  Performance,  €=35.3 ;  Sub- 
rogation, <^=2;  Trial,  <S=>251.  296:  Vendor 
and  Purchaser,  <g=>33,  42,  119,  123,  125,  341; 
Wills,  <S=257,  355. 

I.  DECEPTIOir  GONSTTTUTIirO 

FBAUD,  AND  I.IABII.ITT 

THEBEFOR. 

€=38  (Vt)  In  a  buyer's  action  for  fraud  in  the 
sale  of  manufacturing  rights  in  a  patented  vend- 
ing machine,  wherein  the  seller's  agent  was  to 
have  a  half  interest,  the  agent's  representations 
tlint  he  had  the  means  to  pay  and  would  pay 
cusli.  not  relating  to  the  subject-matter,  did  not 
entitle  plaintiff  to  rocuver  as  for  false  ropre.sen- 
tatiiinH;  although  the  agent's  interest  in  fact 
was  paid  out  of  commissions. — Arnold  v.  Som- 
ers,  105  A.  260. 


®=>9  (Vt)  To  constitute  "actionable  fraud"  in 
the  sale  of  property  by  false  representations,  the 
representations  must  be  of  existing  facts,  as  to 
the  subject-matter,  made  as  inducement,  false  to 
the  maker's  knowledge  when  made  or  made  by 
him  without  knowing  them  to  be  true,  not 
known  to  the  purchaser,  and  relied  upon  by  him 
to  his  damage. — Arnold  v.  Somers,  1CK5  A.  26/0. 
9=3 1 1  (1)  (Vt.)  In  a  purchaser's  action  for  fraud 
in  the  sale  of  the  manufacturing  rights  of  a 
vending  machine,  false  representations  that  the 
machine  was  perfect  and  the  best  of  its  kind. 
If  made  as  an  assertion  of  fact  and  received 
and  intended  to  be  received  as  such,  amount  to 
fraud.— Arnold  r.  Somers,  105  A.  260. 
€=3 1 8  (Vt.)  In  a  buyer's  action  for  fraud  in 
tbe  sale  of  manufacturing  rights  in  a  vending 
machine,  wherein  tbe  seller's  a^ent  was  to 
have  a  half  interest,  representations  by  sucU 
agent  that  he  could  pay  cash  did  not  entitle 
plaintiff  to  recover  as  for  false  representations ; 
there  being  no  causal  connection  oetween  them 
and  plaintiff's  damage  suffered  because  of  fail- 
ure to  make  sales.- Arnold  t.  Somers,  105  A. 
200. 

€=322(1)  (Vt.)  In  a  buyer's  action  for  fraud  in 
the  sale  of  the  manufacturing  rights  of  a  vend- 
ing machine,  falsely  represented  as  being  per- 
fect and  the  beet  of  its  kind,  the  rule  of  caveat 
emptor  did  not  apply ;  the  essential  elements  of 
tbe  fraudulent  representations  beins  established. 
—Arnold  v.  Somers,  105  A.  260. 

n.   ACTIONS. 

(A)  RlKht*    of  Aetlon   anC   Defease*. 

€=336  (Vt.)  In  a  purchaser's  action  for  fraud 
in  the  sale  of  manufacturing  rights  in  a  vend- 
ing machine  falsely  represented  to  be  perfect 
and  tbe  best  of  its  kind,  that  the  machine  was 
not  more  defective  than  like  machines  on  the 
market  was  not  a  defense.— Arnold  r.  Somers, 
105  A.  260. 

(O  BTUteaee. 

€=353  (Vt)  In  a  purchaser's  action  for  fraud 
in  the  sale  of  manufacturing  rights  in  a  vending 
machine,  wherein  the  seller^  agent  was  to  have 
n  half  interest,  evidence  as  to  the  amount  of 
property  owned  by  the  agent  was  admissible, 
where  one  of  the  representations  was  that  the 
agent  had  sufficient  moans  to  purchase  half  of 
the  manufacturing  rights. — ^Arnold  t.  Somers, 
105  A.  260. 

(B)  Trial,  Jadarmeat,  aad  Revleir. 

€=364(1)  (Vt.)  Where  the  purchaser  of  the 
manufacturing  rights  in  a  vending  machine, 
falsely  represented  as  being  perfect  and  the 
best  of  its  kind,  sued  for  fraud,  whether  such 
fraud  resulted  in  damage  was  a  jury  question: 
it  appearing  that,  while  the  purcluLsing  corpo- 
ration became  bankrupt  through  mismanage- 
ment, the  value  of  its  stock  was  affected  by  the 
wortolessness  of  the  machine. — Arnold  v.  Som- 
ers, 105  A.  '260. 

®=365(3)  (Vt.)  In  a  purchaser's  action  for  false 
representations  in  tbe  sale  of  the  manufactur- 
ing rights  in  a  vending  machine,  an  instruction 
that  no  misrepresentation  is  fraudulent  unless 
made  with  knowledge  of  its  falsity,  was  prop- 
erly denied  as  ignoring  false  representations 
made  as  with  one's  own  knowledge  without  in 
fact  knowing  them  to  be  true. — Arnold  v.  Som- 
ers, 105  A.  260. 

FRAUDS,  STATUTE  OF. 

See  Brokers,  €=>43;  Evidence,  €=>472;  Sales. 
€=>'2:?4;  Trusts,  <3=»17,  18,  92. 

ni.  PRdMISES   TO   ANSWER  FOR 
DEBT.  DEFATTLT,  OR  MISCAR- 
RIAGE  OF   ANOTHER. 

€=>26(1)  (Me.)  If,  on  sale  of  goods  to  H.  on 
defendants'  oral  promise  to  pay  therefor,  anj 
part  of  the  credit  was  given  to  H.,  defendant 
was  not  liable.— Starkey  t.  Lewio,  105  A.  S5S. 
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V.  AGREEMENTS  HOT  TO  BE  FEB. 

FORMED  WlTHlll  ONE  TEAR 

OR  DUBINO  LIFETIME. 

<^=»46  (N.J.)  For  paragraph  6  of  Statute  of 
Frauds  (2  Oomp.  St  1910,  p.  2612)  to  apply, 
it  must  appear  that  parties,  when  making  a 
parol  contract,  intended  that  it  should  not  be 
performed  within  a  year,  and,  if  such  intent 
does  not  appear  and  contract  is  one  which  in 
consideration  of  subject-matter  may  be  per- 
formed within  that  time,  statute  does  not  ap- 
ply, although  performance  extends  beyond  a 
year. — Smith  v.  lialch,  103  A.  17. 

VI.  REAI.  PROPERTY  AND  ESTATES 
AND  INTERESTS  THEREIN. 

(g=>e4  (Me.)  Rev.  St  c.  78,  i  16,  does  not  pre- 
vent the  operation  of  a  mutual  agreement  be- 
tween a  lessor  and  lessee  to  terminate  lease,  as 
by  operation  of  law,  when  conBummated  by  the 
acts  of  the  parties.— McCann  t.  Bass,  105  A.  130. 

VIII.   REQinSITES  AND  SUFFIOIENOT 
OF  WRITING. 

€s>l07(l)  (R.I.)  A  memorandum  of  a  contract 
of  sale  of  land  by  a  husband  and  wife  was  in- 
sufficient under  statute  of  frauds  (Qen.  Laws 
1009,  c.  283)  S  6,  where  only  husband  was  de- 
scribed therein  as  owner  and  there  was  no  evi- 
dence that  husband  was  "lawfully  authorized" 
agent  of  wife  to  make  sale  of  her  property. — 
Di  Santis  v.  Cannata,  105  A.  B81. 
<e=)l07(2)  (R.I.)  Under  Gen.  Laws  1909,  c.288, 
I  6,  relating  to  contracts  of  sale  of  lands,  vendor 
m  contract  of  sale  cannot  maintain  suit  upon 
note  or  memorandum,  where  he  is  not  mentioned 
in  it  by  name  or  by  description  by  which  he  may 
be  identified  and  no  other  writing  is  referred  to 
by  which  he  may  be  ascertained.— Di  Santis  v. 
Cfannata,  106  A.  561. 

<&=>!  16(1,2)  (Conn.)  Written  contract  evi- 
denced by  telegram,  directing  plaintiff  to  ship 
potatoes  at  certain  price  to  defendant,  signed 
by  brokers  authorized  by  defendants,  and  by 
acceptance  of  order  signed  by  plaintiff,  fol- 
lowed by  written  confirmation  sent  defendants 
by  the  brokers,  was  sufficient  to  satisfy  the 
statute  of  frauds. — Kinney  v.  Horwitz,  106  A. 
438. 

^=»II8(5)  (R.I.)  Where  memorandum  of  sale 
did  not  mention  vendor  either  by  name  or  by 
any  description  by  which  he  could  be  identified, 
and  did  not  refer  to  any  other  writing  by  which 
he  might  be  ascertain'-d,  parol  evidence  was  not 
admissible  to  show  that  person  named  as  payee 
in  a  check  for  amount  of  first  installment  to  be 
paid  under  memorandum  was  vendor,  under 
Gen.  Laws  1909,  c.  283,  J  6.— Di  Santis  v.  Can- 
nata, 105  A.  561. 

X.   PLEADING,   EVIDENCE,   TRIAL, 
AND  REVIEW. 

4=»I59  (Md.)  Evidence  in  action  involving 
question  of  valid  sale  of  growing  wheat  held 
sufficient  to  go  to  the  jury  on  the  question  of 
acceptance  within  the  meaning  of  Uniform 
Sales  Act,  {  25(3).— Stem  v.  Crawford,  105  A. 
780. 

^=>I59  (Vt)  In  suit  to  recover  from  estate  of 
K.  on  an  original  promise  bf  him  in  his  lifetime 
to  pay  for  certain  intoxicating  liquors  sold  and 
delivered  to  one  S.,  whether  K.'s  promise  was 
original  or  collateral  held  for  the  jury. — Fitz- 
gerald Bros.  Brewing  Co.  v.  Kelley's  Estate, 
105  A.  246. 

FRAUDULENT  CONVEYANCES. 

See   Bankruptcy,   €s»433;   Evidence,   $=>230; 
Subrogation,  ^=92. 

I.   TRANSFERS    AND    TRANSACTIONS 

INVALID. 

(D)   Indebtedness,  Iniiolvencr,  luid   Intent 
of  Grantor. 

€=»57(5)  (Pa.)  On  issue  whether  payments 
made  by  husband  on  installment  contract  for 


purchase  of  land,  title  to  which  was  taken  in 
names  of  himself  and  wife  as  tenants  by  en- 
tireties, were  constructively  fraudulent  as  to 
his  creditors,  jury  were  properly  directed  to 
consider  disproportion  between  his  assets  and 
liabilities  at  date  of  final  payment,  especially 
where  that  is  a  large  part  of  purchase  money. — 
Shaver  v.  Mowry,  105.  A.  505. 

(H)  Preference*  to  Creditor*. 

«=>l  15(1)  (N.J.Ch.)  A  creditor  has  the  right  to 
procure  preferment  from  an  insolvent  debtor, 
provided  it  be  done  with  the  single  and  honest 
purpose  to  collect  or  procure  security  for  the 
payment  of  the  debt— Reed  v.  Tilton,  105  A. 

€=s»H8(2)  (N.J.Ch.)  The  right  of  a  creditor  to 
procure  preferment  from  an  insolvent  debtor 
obtains  in  the  wife  of  the  debtor  to  the  same 
extent  as  in  any  other  creditor.— Reed  v.  Til- 
ton,  105  A.  597. 

In  suit  to  set  aside  conveyance  of  realty  made 
by  judgment  debtor  to  bis  wife  to  pay  what  was 
due  her,  relief  will  be  denied,  where  there  is  no 
evidence  of  gift  by  her,  and  it  appears  that  the 
principal  of  her  separate  estate  was  appropriat- 
ed by  her  husband  in  an  aggregate  amount  in 
excess  of  value  of  the  property  conveyed,  and 
that  he  has  repaid  nothing. — Id. 

n.  RIGHTS  AND  LIABILITIES   OF 

PARTIES  AND  PURCHASERS. 

(A)  OrlKtnal  Parties. 

4=9184(1)  (N.J.)  Where  a  debtor  ocmveyed  land 
not  only  to  secure  a  debt  but  also  to  put  his 
property  out  of  reach  of  other  creditors,  the 
court  properly  permitted  the  transferee  to  bold 
the  conveyance  as  security  for  his  debt,  where 
he  was  not  a  party  to  the  scheme  to  defraud 
and  ordered  the  property  sold;  remainder  to 
be  applied  to  payment  of  other  creditors. — Car- 
tan  v.  Phelps,  105  A.  240. 

IIL   REMEDIES    OF    CREDITORS   AND 

P1TRCHASERS. 
(A)  Persona  Bntltled  to  Assert  Invalidity. 

<g=92l3  (Md.)  Under  Sales  in  Bulk  Act  (Code, 
vol.  3,  art.  83,  §  100),  the  buyers  of  a  stock  of 
goods  arc  liable  to  creditors  of  the  seller  other 
than  merchandise  creditors.— Fidelity  &  Deposit 
Co.  of  Maryland  v.  Thomas,  105  A.  174. 

Sales  in  Bulk  Act,  protecting  creditors  of  a 
seller  of  a  stock  of  goods,  does  not  extend  such 
protection  to  the  claim  of  an  attorney  for  the 
seller  who  performed  services  in  connection  with 
the  sale.— Id. 
<S=>2I7  (Me.)  The   holder  of  a  matured   obli- 

fation  has,  in  view  of  Rev.  St  c.  82,  §  6,  par. 
1,  his  equitable  remedy  in  case  of  fraudulent 
transfer  of  his  debtor's  property,  although  the 
obligation  was  unmatured  at  the  time  of  the 
transfer.— Kautz  v.  Sheridan.  105  A.  401. 

The  mere  fact  that  a  debtor  has  fraudu- 
lently transferred  his  property  will  not  jus- 
tify the  beginning  of  a  suit,  either  at  common 
law  or  in  equity,  before  the  debt  is  due.— Id. 

Where  credit  is  obtained  through  fraud,  the 
equitable  remedy  need  not  await  the  expira- 
tion of  the  term  of  such  credit— Id. 

Although,  after  having  borrowed  money  of 
plaintiff  and  given  a  note  therefor,  defendant 
S.  transferred  all  her  property  to  defendant 
W.,  without  consideration  and  for  a  fraudu- 
lent purpose,  held  that  where  the  note  had 
not  matured,  plaintiff  could  not  maintain  a 
suit  in  epuity.  praying  that  transfer  be  de- 
clared void,  and  that  an  injunction  issue  re- 
straining both  defendants  from  disposing  of 
the  property. — Id. 

<@=>2I8  (Me.)  The  holder  of  a  matured  obliga- 
tion hasj  in  view  of  Rev.  St  o.  82,  8  6,  par.  11, 
bis  equitable  remedy  in  case  of  fraudulent 
transfer  of  his  debtor's  property,  although  the 
obligation  has  not  been  reduced  to  judgment, 
and  was  unmatured  or  contingent  at  the  time 
of  the  transfer.- Kautz  v.  Sneridan,  105  A. 
401. 


Digitized  by 


Google 


XVaadnlent  0<mve]r«aoM 


105  ATLAXTIC  EEPORTEB 


938 


(C)  Rlvkt   of  Aetloa   to   S«t   Aaltfe   Traaa- 
fer,  and  Detenaea. 

<8=>237(2)  (Me.)  The  holder  of  a  matured  ob- 
ligation has,  in  view  of  Rev.  St.  c.  82,  §  6,  par. 
11,  his  equitable  remedy  in  case  of  fraudu- 
lent transfer  of  his  debtor's  property.— Kautz 
V.  Sheridan,  105  A.  401. 

$=>239(1)  (Me.)  Although  transfer  of  all 
property  of  debtor  was  fraudulent  as  to  plain- 
tiff creditor,  if  the  transferee  is  financially  re- 
sponsible, the  legal  remedy  under  Rev.  St.  c. 
115,  §  77,  as  to  persons  aiding  or  assisting  a 
debtor  in  a  fraudulent  transfer  being  liable  to 
double  damages,  is  adequate. — Kautz  ▼.  Sheri- 
dan, 105  A.  401. 

i©=»24l(2)  (Me.)  The  holder  of  a  matured  ob- 
ligation has,  in  view  of  Rev.  St.  c.  82.  §  6, 
par.  11,  his  equitable  remedy  m  case  of  fraud- 
ulent transfer  of  his  debtor's  property,  al- 
though the  obligation  hag  not  been  reduced 
to  judgment.— Kautz  v.  Sheridan,  105  A.  401. 

(G")  EiTldemec. 

«=>278(2)  (Pa.)  Where  a  husband  when  heavily 
indebted  purchased  land  and  took  title  in  names 
of  himself  and  wife  as  tenants  by  the  entire- 
ties, the  wife,  as  against  his  creditors  seeking  to 
avoid  conveyance  as  fraudulent,  has  burden  of 
showing  that  his  debts  were  not  out  of  propor- 
tion to  his  liabilities  at  time  of  conveyance.— 
Shaver  v.  Mowry,  105  A.  505. 
<gx=>280  (N.J.Ch.)  The  right  of  a  creditor  to 
procure  preferment  from  an  insolvent  debtor  ob- 
tains in  the  wife  of  the  debtor  to  the  same 
extent  as  in  any  other  creditor;  but,  when 
a  preference  to  wife  is  attacked,  it  is  incumbent 
upon  her  to  show  the  correctness  of  her  claim 
with  reasonable  certainty.— Reed  v.  Tilton,  105 
A.  597. 

When  a  preference  by  an  insolvent  debtor  to 
his  wife  is  attached,  she  must  establish,  not  only 
that  she  had  a  separate  estate,  but  also  the  aums 
advanced  to  or  paid  out  for  her  husband  from 
her  separate  estate.— Id. 

GAME. 

See  Evidence,  «=38.3;  Fish;  Navigable  Waters, 
€=>4,  40;  Nuisance,  e=>72. 

GAMING. 

See  Criminal  Law,  «=s>923,  956. 

GARBAGE. 

S«e  Municipal  Corporations,  4=»253,  255. 

GARNISHMENT. 

II.   FERSONB    AND    PROPERTY    S1TB< 
JCOT  TO  GARiriSHMENT. 

e=T>^^  (Conn.)  Where  divorce  decree  is  not 
for  a  specific  division  of  property,  but  for  a 
commutation  payment  by  husband  in  money, 
there  is  no  specific  fund  in  husband's  hands 
dedicated  to  payment  of  alimony  subject  to 
foreign  attachment,  under  Gen.  St.  1918,  g 
5!)15.— Wright  v.  Wright.  105  A.  084. 

Divorced  husband's  obligation  to  pay  alimony 
according  to  divorce  decree  is  not  a  debt  with- 
in foreign  attachment  statute  (Gen.  St.  1918,  § 
5ill5),  making  "debts  due  the  defendant  from 
iiny  person"  subject  to  foreign  attachment,  pay- 
ment of  alimony  being  based  upon  husband's 
duty  to  continue  to  support  a  wife  whom  he 
bus  in  legal  effect  abandoned,  and  the  specific 
Iieiformance  of  the  alimony  decree  being  as 
uuioh  a  matter  of  public  interest  as  was  hus- 
bnnd's  obligation  to  support  wife  before  di- 
vorce.— Id. 

Alimony  paid  to  a  wife  by  a  divorced  husband 
iH  not  subject  to  foreign  attachment,  under 
<5eti.  St.  191H.  (  5015,  though  debt  for  payment 
on  which  attncbment  is  sought  was  contracted 
before  the  alimony  award. — Id. 


GAS. 

See  Assault  and  Battery,  «=>16;  Cancellation 
of  Instruments,  4=»10;  Injunction,  4=»o9; 
Master  and  Servant,  €s>405:  Taxation,  ^=> 
496. 

®=>I3(5)  (N.J.Sup.)  A  gas  company  which  has 
installed  a  gas  meter  in  householder's  cellar 
cannot  forcibly  remove  it,  against  houaeholder's 
protest,  without  proof  of  contract  under  which 
meter  was  installed  giving  company  the  right 
to  enter  premises  and  remove  meter. — Ryerson 
v.  Carter,  105  A,  723. 

A  gas  meter  beinjg  in  a  householder's  posseii- 
sion,  the  presumption  is  that  it  is  rightfully  so 
until  something  is  shown  which  justifies  its 
forcible  removal. — Id. 

GERMAN. 

See  Injunction,  €=»85 ;  Municipal  Corporations, 
«=9596;  War,  «=>4. 

GIFTS. 

See  Fraudulent  Conveyances,  ^=>118;  Hus- 
band and  Wife,  «=>49%,  49%.  131,  2H>>: 
Taxation,  «=»879;  WiUs,  «=aSTS,  612,  629. 
656,  685. 

X.  nrrER  vivos. 

€=>22  (Md.)  A  gift  of  mortgage  bonds  in  the 
bands  of  a  third  person,  transferable  by  deliv- 
ery, may  be  made  by  a  delivery  of  a  receipt 
for  the  bonds  with  an  assignment  indorsed 
thereon,  subject  to  any  lien  of  the  third  per- 
son and  rights  of  creditors.— Ldpson  v.  Evans, 

105  A.  312. 

GOOD  WILL 

See  Executors  and  Administrators,  4=9l63. 
167;  Wills,  «S=-»559. 

^=95  (R.I.)  Buyer's  failure  to  realize  his  ex- 
pectations as  to  future  professional  business. 
in  the  absence  of  any  fraud  or  interference  on 
the  part  of  the  seller,  would  not  establish  a 
failure  of  consideration.— Ferris  v.  Pett,  105  A. 
869. 

GROUND  RENTS. 

See  Appeal  and  Error,  ^3»845. 

€::=>I0  (Pa.)  A  groun.i  rent  deed,  whereby  gran- 
tee covenanted  to  pay  reserved  rent,  without 
any  deduction  for  any  taxes,  etc.,  and  to  pay 
all  taxes  levied  on  yearly  rent,  must  govern  in 
determining  which  of  the  parties  as  between 
themselves  is  liable  for  the  tax  on  income  accru- 
ing thereunder,  the  federal  Income  Tax  Act  be- 
ing silent  on  that  subject — Ehrlich  v.  Brogan. 

106  A.  511. 

GUARANTY. 

See  Indemnity;  Limitation  of  Actions.  ^=>15. 
155;  Prlncip.<il  and  Surety,  e=>42,  185;  Sales. 
®=>6;   Subrogation,  <S=32,  7. 

I.  REQUISITES  AND  VAIIDITT. 

®=>l  (Conn.)  A  contract  of  guaranty  is  a  col- 
lateral undertaking,  and  presupposes  some  con- 
tract or  transaction  to  which  it  is  collatetttl.— 
Wolthansen  v.  Trimpert,  105  A.  687. 
®s»4  (Conn.)  Where  stockholder  in  sale  of 
stock  to  corporation  accepted  an  account  as 
part  of  consideration  at  the  request  of  and  for 
the  benefit  of  principal  stockholder,  and  in  con- 
sideration of  principal  stockholder's  apeement 
to  share  equally  in  any  loss  tliat  stockholder 
might  incur  by  reason  of  acceptance  of  account, 
the  principal  stockholder's  agreement  to  share 
loss  was  a  contract  of  indemnity,  and  not  a 
contract  of  either  absolute  or  conditional  guar- 
anty.—Wolthausen  V.  Trimpert,  105  A.  6S7. 
®=>7(1)  (Del.Super.)  In  an  action  to  recover 
future  credits  under  a  guaranty,  whereby  de- 
fendant guaranteed  payment  of  purchases  of 
a  company  from  plamtltf,  it  was  necessary  to 
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aver  that  plaintiff  gave  notice  to  defendant  of 
acceptance  of  the  guaranty. — ^Ajax  Rubber  Co. 
V.  (iam,  105  A.  834. 

n.  CONSTBUOTION  ASV  OPEBATIOM. 

<S=927  (N.J.Sap.)  The  obligation  of  a  guaran- 
tor will  not  be  increased  by  implication,  and 
his  contract  is  to  be  strictly  construed.— Smith 

V.  Dowden,  105  A.  720. 

€=s>35  (N.J.Sup.)  A  gnarantor,  by  a  separate 
writing  which  obligates  him  to  pay  a  note  or 
an.v  balance  dne  thereon,  is  not  a  joint  obligor 
with  the  maker;  his  contract  being  distinct 
and  collateral.— Smith  y.  Dowden,  105  A.  720. 

GUARDIAN  AND  WARD. 

Sec  Insane  Persons,  «=»100;  Wills,  4:»565, 
726. 

n.   APPOINTMENT,    QUALIFICATION, 
AND  TENUBE  OF  GUARDIAN. 

e=>8  (Pa.)  Although  court  of  common  pleas 
had  previously  appointed  as  guardian  ad  litem 
for  a  minor  beneiiciary  under  a  trust,  in  a 
matter  inrolving  the  revocation  of  the  trust, 
one  who  was  also  the  trustee  and  a  party  de- 
fendant, it  was  proper  for  orphans'  court  to 
appoint  a  guardian  ad  litem  to  represent  minor 
alone.— O'Reilly  r.  Reading  Trust  Co.,  105  A. 
542. 

in.  OU8TODT  AND  CABE  OF  WARD'S 
PERSON  AND  ESTATE. 

«=3>33  (Pa.)  Guardian  appointed  by  orphans' 
court  for  a  minor  has  authority  to  execute 
agreement  to  compromise  litigation  involving 
revocation  of  trust  in  which  minor  was  named 
as  beneficiary,  where  such  agreement  has  been 
approvea  by  orphans'  court.— O'Reilly  v.  Read- 
ing Trust  Co..  105  A.  542. 

VI.  AOOOUNTINO  AND  SETTXEMENT. 

<ES=>I50  (N.J.Prerog.)  An  allowance  of  less  than 
$900  a  year  to  a  guardian  of  four  minors  held 
within  the  statutory  limit  of  5  per  cent.,  and 
not  excessive,  where  the  estate  amounted  to 
nearly  fSOO.OOO.  and  the  guardian  had  acted 
as  such  for  6%  years.— In  re  Cook's  Guardians, 
105  A.  792.  .         ^  ^.         , 

In  fixing  the  compensation  of  a  guardian  ol 
four  minor  children  on  the  resignation  of  the 
guardian,  it  was  not  error  to  allow  different 
sums  against  each  of  the  estates,  depending  on 
the  time  during  which  they  would  still  have  to 
remain  under  guardianship. — ^Id. 

HABEAS  CORPUS. 

See  Criminal  Law,  €=i»576. 

n.  JURISDICTION.   PROOEEDINOS, 
AND  REIiIEF. 

€s»84  (Conn.)  Demurrer  to  answer  to  return 
to  writ  of  haoeas  corpus  admits  the  allegation 
of  the  answer,  showing  that  the  court  had  no 
jurisdiction  of  the  prosecution,  as  against  con- 
tention that  the  jury  on  the  prosecution  i^assed 
on  the  place  of  the  offense  and  the  residence 
of  defendant,  governing  such  question. — ^Mc- 
Donald V.  Hugo,  105  A.  70S. 

HARMLESS  ERROR. 

See  Appeal  and  Rrtor,  *=»1033-1071;  Crimi- 
nal Law,  «=»1170%-1172. 

HEALTH. 

See  Damages,  ®=s>33;  Master  and  Servant,  €=> 
388:  Municipal  Corporations^  ®=>250,  253; 
Taxation,  «=9217. 

U.  REGUI.ATIONS  AND  OFFENSES. 

€=934  (X.J.)  Where  a  county  possesses  a  coun- 
ty board  of  health  and  vital  statistics,  it  is 
sufficient,  under  P.  L.  1909,  p.  168,  for  a  physi- 


cian to  report  a  turth  to  such  board,  instead  of 
to  the  local  board.— Board  of  Health  of  Town 
of  West  Hoboken    v.  Duckett,  105  A.  730. 

HIGHWAYS. 

See  Bridges;  Damages,  <S=>131;  Death,  €=» 
19:  Eminent  Domain,  *=»138;  Husband  and 
Wife,  ^=>209;  Justices  of  the  Peace,  <S=>38; 
Master  and  Servant,  <S=>301;  Municipal  Cor- 
porations, <S=>269,  706,  721;  Railroads,  «=» 
§27,  338,  350;  Trial,  «=»312. 

I.   ESTABLISHMENT.  ALTERATION, 

AND  DISCONTINUANCE. 

(B)  Eiatabllaltiiient    bx    Statate    or    Statn- 

torr    Procecdlnv*. 

®S330(1)  (Vt.)  Selectmen  of  town  cannot  malse 
valid  resurvey  of  highway,  differing  from  orig- 
inal survey,  under  G.  L.  4394,  until  notice  to 
abutting  landowners  is  given. — ^Town  of  Berk- 
shire V.  Nelson  &  HaU  Co.,  105  A.  28. 
^^^50  (Vt.)  Record,  in  office  of  town  clerk, 
"that  the  foregoing  survey  follows  and  approx- 
imates the  original  survey  as  far  as  tlie  same 
can  be  determined,"  is  too  indefinite  and  uncer- 
tain to  constitute  affirmative  finding  that 
houndarles  as  resurve^ed  are  in  same  lilace  as 
boundaries  under  orij;inal  survey. — Town  of 
Berkshire  v.  Nelson  &  Hall  Co.,  105  A.  28. 
<8=s>54  (Vt.)  Under  G.  L.  4394,  providing  that, 
where  boundaries  of  highways  cannot  be  as- 
certained, selectmen  may  resurvey  same  and 
make  a  record  in  office  of  clerk  of  town,  rec- 
ord must  show  affirmatively  established  all 
facts  essential  to  give  selectmen  jurisdiction  to 
act.— Town  of  Berkshire  v.  Nelson  &  Hall  Co., 
105  A.  28. 

n.  HIGHWAY  DISTRICTS  AND 
OFFICEBS. 

®=396(1)  (Fa.)  The  building  of  a  public  road 
by  county  commissioners  is  a  governmental 
function,  as  distinguished  from  a  business  func- 
tion, of  the  commissioners. — ^Moore  v.  Luzerne 
County,  105  A.  94 ;   Myers  v.  Same,  Id.  96. 

In  distinguishing  between  governmental  and 
business  functions,  regard  should  be  bad,  not 
so  much  to  the  nature  of  the  various  powers 
as  to  the  legislative  object  in  conferring  them, 
and,  if  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  public 
character,  but  if  for  private  advantage,  the 
body  is  to  be  regarded  as  a  private  company. 
— Id. 

III.   CONSTBUCTION,  IMPROVEMENT, 
AND  REPAIR. 

€S9I05(2)  (Pa.)  Nothing  in  State  Highway  Act 
of  May  31,  1911  (P.  L.  468),  reUeves  boroughs 
from  maintaining  highways  or  roads  within 
their  limits  except  where  state  highway  com- 
missioner, with  borough's  consent,  has  recon- 
structed a  borough  street  forming  part  of  a 
state  highway  and  where  borough  and  commis- 
sioner maintain  it  jointly,  as  provided  in  sec- 
tion 10  of  act.— Dougherty  v.  Blaclj,  105  A.  82. 

The  state  highway  commissioner  cannot  he 
compelled  to  maintain  a  borough  street  formifig 
part  of  state  highway,  where  the  commissioner 
has  not  elected  to  reconstruct  such  portion  of 
the  highway  as  runs  through  the  borough,  as 
provided  by  Act  May  3,  1911  (P.  L.  468,  516).  § 
10.— Id. 

Under  State  Highway  Act  of  May  31.  1911 
(P.  L.  468),  it  is  discretionary  with  the  state 
highway  commissioner  whether  he  will  take 
over  and  maintain  jointly  with  the  borough  a 
part  of  the  state  highway  running  through  a 
borough.- Id. 

V.  REGULATION  AND  USE  FOR 

TRAVEL. 

(B)   Vu9   of   niBhway    ani|  I.a'W  of   the 

Road. 

®s>IB3  (Me.)  Where  the  proximate  cause  of 
the  accident  was  not  the  excessive  speed  at 
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which  either  plaintiff  or  defendants  were  driv- 
ing tlieir  respective  motor  cars,  recovery  by 
plaintiff  will  not  be  denied,  where  the  position 
of  the  oar  showed  that  defendant  was  on  the 
wrong  side  of  the  highway. — Stobie  v.  Sullivan 
105  A.  714. 

©=3l83  (Me.)  Where  plaintiff's  chauffeur  was 
driving  on  wrong  side  of  way  when  he  met  de- 
fendant driving  his  car  on  side  of  way  required 
by  Rev.  St.  c.  26,  §  2,  but  at  a  high  speed,  and 
in  an  intoxicated  condition,  both  parties  were 
negligent,  and  plaintiff  cannot  recover. — Syl- 
vester V.  Gray,  105  A.  815. 
€=184(1/2)  (Del.Super.)  An  action  for  injuries 
to  plaintiff's  automobile  resulting  from  defend- 
ant's forcible  act  of  driving  his  own  automo- 
bile against  plaintiff's  upon  a  highway,  the  in- 
jury being  direct  and  immediate,  is  trespass. — 
Reed  v.  Guessford,  105  A.  428. 
^=>I84(2)  (Me.)  Plaintiff,  suing  for  damages  to 
his  automobile  m  collision  with  defendant's,  had 
burden  to  show  the  truth  of  declaration  setting 
up  that  he  used  due  care,  and  was  not  charge- 
able with  contributory  negligence. — Sylvester  v. 
Gray,  105  A.  815. 

®=I84(.3)  (Conn.)  Defendant,  whose  automo- 
bile struck  a  pedestrian  in  a  highway  27  feet 
wide,  at  night,  while  another  automobile  was 
passing  in  the  opposite  direction,  was  not.  as 
a  matter  of  law,  required  by  Gen.  St.  1018,  S§ 
15,34,  1538,  to  reduce  his  speed,  or  blow  bis 
horn;  his  exercise  of  reasonable  care  being 
for  the  jury.— Griffin  v.  Wood.  105  A.  354. 
©=5|84(4)  (Conn.)  Where  a  pedestrian,  claim- 
ed by  defendant  to  have  been  intoxicated,  was 
killed  by  defendant's  automobile  on  a  highway, 
it  was  error  to  charge  that  the  question  was 
whether  plaintiff  had  shown  the  jury  by  a  fair 
preponderance  of  evidence  that  deceased  was 
not  intoxicated  at  the  time  of  the  accident. — 
Griffin  V.  Wood,  105  A.  364. 
®=>I84(5)  (Conn.)  Where  plaintiff's  automobile 
was  injured  in  a  collision  with  defendant's  au- 
tomobile, and  plaintiff  in  a  single  count  set  up 
independent  causes  of  action  undor  the  common 
low.  under  Motor  Vdiicle  Act  (Pub.  Acts  1917. 
c.  333)  K  14,  22,  and  under  Law  of  the  Road 
(Pub.  Acts  1917,  c.  306)  §  7,  it  was  error  to  per- 
mit recovery  on  some  one  or  more  of  such  caus- 
es, and  to  award  treble  damages  under  chapter 
.10.5:  it  not  appearing  that  verdict  was  based 
on  such  statute,  which  alone  authorized  treble 
damages. — Tillinghast  v.  Leppert,  105  A.  615. 

(C)  Injnries  from  Defect*  or  Obstructions. 

€=3 1 94  (N..T.Snp.)  Obligation  to  make  perma- 
nent restoration  of  excavated  highway  being 
imposed  on  water  company  which  excavated,  it 
is  bound  to  use  reasonab'e  care  during  restora- 
tion by  subsidence  and  filling  to  see  that  travel- 
ers shall  come  to  no  harm:  method  being  for 
its  choice. — Reinauer  v.  Hacken&ack  Water 
Co..  105  A.  15. 

®=3l94  (Vt.)  T'nder  statute  imposing  liability 
on  town  fur  damages  sustained  liy  insufficient 
culvert  or  want  of  repair  thereof,  liability 
may  be  based  on  want  of  railing  or  guard  on 
a  culvert,  suitable  to  place  and  conditions. — 
Bigelow  V.  Town  of  St.  Johnsbury,  105  A.  34. 
€=>200  (N.J.Sup.)  Where  water  company  made 
excavation  in  highway  under  permission  from 
authorities,  burden  rested  on  it  to  restore 
highway  to  normal  condition  and  take  care  of 
it  until  that  restoration,  by  settling  and  filling, 
was  permanent,  and  fact  same  duty  might  have 
rested  on  authorities  did  not  affect  company's 
primary  liability  to  motnrcyclp  rider. — Reinauer 
V.  llackensark  Water  Co.,  105  A.  15. 

^V^u're  water  company,  after  temporarily  re- 
p.niring  excavated  highway,  which  was  hound  to 
subside  and  leave  depression  unless  refilled,  did 
nothing  for  safety  of  travelers  after  temporary 
repair,  jury  was  justified  in  holding  it  respon- 
silile  for  injury  to  motorcycle  rider. — ^Id. 
<e=»2l3(l)  (Vt.)  Evidence  held  sufficient  to  go 
to  tho  jury  on  the  question  whether  decc.ised's 
automobile  went  over  the  bank  directly  above 


the  culvert  on  a  highway  in  the  defendant  town. 
— Bigelow  V.  Town  of  St.  Johnsbury,  105  A.  34. 
|®=»2I3(2)  (Vt.l  Whether  the  liability  of  de- 
fendant town  for  the  death  of  a  decedent  caus- 
ed by  his  automobile  tumbling  over  a  culvert 
was  established  by  evidence  of  the  culvert's 
insufficiency  for  lack  of  a  railing  or  guard  suit- 
able to  the  place  and  conditions  was  a  question 
for  the  jury.— Bigelow  v.  Town  of  St  Johns- 
bury, 105  A.  34. 

ie=»2l3(4)  (Vt.)  Where  plaintiff's  evidence 
shows  that  deceased,  who  was  driving  bis  au- 
tomobile upon  a  public  highway  at  the  time 
of  the  accident,  was  exercising  due  care  with 
reference  to  place,  manner,  and  speed,  the 
questinn  of  his  contributory  negligence  was  for 
the  jury.- Bigelow  v.  Town  of  St.  Johnsbury. 
105  A.  34. 

Evidence  that  decedent  bad  stated  that  bright 
lights  of  approaching  cars  so  reflected  on  the 
wind-shield  and  on  his  glasses  that  it  bothered 
him  to  see  the  road,  and  he  might  have  to 
stop  night  driving,  did  not  show  negligence  as 
a  matter  of  law  in  driving  his  car  at  night, 
paxtitularly  where  it  was  not  shown  that 
driver's  poor  vision  caused  the  car  to  topple 
over  the  defective  culvert. — Id. 

In  an  action  against  the  town  for  decedent's 
wrongful  death  caused  by  car  he  was  driving 
toppling  over  an  insufficient  culvert,  evidence 
held  not  to  show  that  decedent  was  guilty  of 
contributory  negligence  as  a  matter  of  law  in 
not  having  his  car  equipped  with  brakes  and 
under  proper  control  when  approaching  a 
curve,  as  required  by  P.  S.  4(W4,  as  amended 
by  Acts  1910,  No.  139.  and  Acts  1912.  No.  147. 

HOLIDAYS. 

See  Master  and  Servant,  ®s>3S5,  386;  Sunday. 

HOME  RULE  ACT. 

See  Sunday,  €=»2. 

HOMICIDE. 

See  Criminal  Law.  <S=>.S38,  .390,  451.  549.  59.S. 
707,  720,  729,  885,  935,  936,  1147,  II7OV2. 

tl.   aCTTRDER. 

®=»9  (Pa.)  The  only  distinction  between  the 
grades  of  murder  in  the  first  degree  and  mor- 
der  in  the  second  degree  is  that  in  the  former 
an  intention  to  take  life  is  an  essential  ele- 
ment.—Commonwealth  V.  Divomte,  105  A.  821. 
<g=22(l)  (Pa.)  The  willful,  deliberate,  and  pre- 
meditated killing  by  one  conscious  of  what  he 
was  doing,  and  possessed  of  such  a  state  of 
mind  as  to  clearly  understand  and  prepare  for 
commission  of  the  act  with  intent  to  take  life 
and  with  malice  aforethought,  is  murder  in  the 
first  degree. — Commonwealth  v.  Divomte,  lu."i 
A.  821. 

<@=»23(1)  (Pa.)  One  who  takes  life  while  intend- 
ing to  inflict  bodily  harm,  but  not  intending  to 
take  life,  but  who  acts  willfully,  deliberately, 
premeditatedly,  and  consciously  with  malice 
aforethought,  is  guilty  of  murder  in  the  second 
degree.— Commonwealth  v.  Divomte,  J.0&  A. 
821. 

V.  EXOtrSABI<X:    or   XUSTmABLE 

HoanomiL 

$S3|I2(1)  (Pa.)  A  man  cannot  follow  another 
out  of  a.  house  and  along  a  street  and  then  shoot 
him  to  death  and  escape  punishment  because 
the  other  man  had  a  gun  in  his  pocket,  whicit 
accu.sed  says  he  thought  he  was  about  to  draw. 
-Commonwealth  v.  Zee,  106  A.  279. 

Vn.  EVIBENOE. 
(A)   Presnmptiona    and    Burden    o(    Proof. 

<S=>I45  (Pa.)  Where  one  intentionally  uses  a 
deadly  weapon  upon  a  vital  part  of  body  of 
anotlier,  there  is  a  presumption  of  intent  to  kill 
which  cannot  b«  rebutted  by  assailant's  testi- 
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mony  that  k«  did  not  80  intend,  but  ivbether  he 
intended  to  use  it  upon  a  vital  part  of  body  is  a 
question  of  fact  as  to  which  accnsed  may  deny 
his  intention  to  so  use  it.  or  his  intent  to  kilL — 
Commonwealth  t.  Zee,  106  A.  279. 

(B)  AdmUaiUUtr  In  Gem«ral. 

«=>I69(3)  (Pa.)  In  trial  for  homicide,  defend- 
ant's statement  that  be  had  been  driven  from  a 
certain  place  by  deceased's  brother  had  no 
bearing,  and  was  properly  stricken  from  rec- 
ord, especially  where  there  was  no  offer  to 
show  any  concerted  action  between  the  broth- 
ers.—Commonwealth  V.  Zee.  105  A.  279. 

(Ol   Dylav  Deolaratlona. 

4s>205  (Conn.)  An  accused  need  not  be  pres- 
ent to  make  admissible  a  dying  declaration. — 
State  V.  Perretta,  105  A.  690. 
9=>2I6  (Conn.)  A  witness,  testifying  as  to  dy- 
ing declarations,  was  properly  allowed  to  an- 
swer question,  "You  cross-examined  him,  did 
you?"  by  stating,  "Yes,  to  prove  to  myself  that 
he  knew  and  it  was  true  that  this  man  was 
walking  along  the  street  quietly  and  inoffensive- 
ly, and  all  of  a  sudden  was  pounced  upon  by 
these  two  men;"  the  statement  meaning  simply 
that  witness  was  diligently  trying  to  get  a  com- 
plete and  accurate  statement.— State  v.  Perret- 
ta, 105  A.  680. 

One  testifying  to  dying  declaration  was  prop- 
erly allowed  to  state  that  he  got  a  stranger  to 
stand  up  beside  the  bed  to  make  positive  that 
doreased  knew  what  he  was  talking  about,  and 
that  in  answer  to  query,  "Did  this  man  injure 
you?"  deceased  said  "No,  I  don't  know  him;" 
such  testimony  properly  showing  mental  condi- 
tion of  deceased. — Id. 

In  homicide  case,  witness  was  properly  al- 
lowed to  testify  that  he  heard  a  shot  aad  found 
deceased  lying  upon  ground,  »nd  that  deceased 
made  replies  to  his  questions,  although  condi- 
tions justifying  admission  of  statements  of  de- 
ceased as  a  dying  declaration  were  not  shown, 
being  admissible  to  show  mental  condition  of 
deceased  prior  to  taking  of  a  dying  declaration 
by  another  and  as  an  act  of  witness  in  connec- 
tion with  his  procuring  information  and  tele- 
phoning police. — Id. 

€=»2t7  (Conn.)  In  cases  of  dying  declarations, 
when  the  declaration  is  made  by  question  and 
answer,  the  entire  conversation,  question  and 
answer,  should  be  given  so  far  as  possible. — 
State  T.  Perretta,  105  A.  600. 

<K)  IV^clartat  liiKl  §iilllolencr> 

$=9232  (Conn.)  Evidence  showing  that  intent 
to  kit]  had  been  formed  sufficient  time  before 
the  killing  to  enable  accused,  then  in  his  bed- 
room, to  obtain  bis  revolver  from  his  trunk 
and  pass  out  through  a  hallway  into  deceased's 
room  .nnd  walk  half  way  across  latter  room  be- 
.  fore  firing  shots,  was  sufficient,  as  far  as  the 
element  of  time  is  concerned,  to  support  find- 
ing that  killing  was  result  of  willful,  deliberate, 
and  premeditated  action.— State  v.  Candido,  105 

A.  442.  

VIll.   TRIAX.. 
(A)  Condnct  In  General. 

«B»2e6  (Pa.)  The  trial  court  may,  but  is  not 
bound,  to  order  district  attorney  to  call  all  the 
witne8.sea  present  at  commisfsion  of  a  homicide. 
— <7ommonwealth  v.  Zee,  105  A.  279. 

(B)   ttnestlons  for   JarT. 

4=9269  (Pa.)  AVbere  one  intentionally  uses  a 
deadly  weapon  upon  a  vital  part  of  body  of 
another  there  is  a  presumption  of  intent  to  kill 
which  cannot  bo  rebutted  by  assailant's  testi- 
mony that  he  did  not  so  intend,  but  whether  he 
intended  to  use  it  upon  a  vital  part  of  body  is 
n  question  of  fact.— Commonwealth  v.  Zee,  1()5 
A.  279. 

(O   Inatraetlono. 

«=»286(1)  (Pa.)  Where  defendant  had  been 
teasing  deceased,  and  deceased  knocked  defend- 


ant down,  and  defendant  left  and  returned  with 
a  gun  and  shot,  inflicting  a  fatal  wound,  and 
defendant  testified  that  the  gun  went  off  acci- 
dentally while  he  was  scuffling  with  a  third  per- 
son, a  charge  that  intent  to  take  life  might  be 
inferred  from  use  of  dea^  weapon  was  proi>er. 
— Commonwealth  v.  Knox,  105  A.  634. 

An  instruction,  that  one  who  aims  a  loaded 
gun  at  the  vital  part  of  the  body  of  another  and 
fires  it  must  be  presumed  to  know  that  death  is 
likdy  to  follow,  was  not  reversible  error. — Id. 
€a>304  (Pa.)  An  instruction  that  if  a  gun  ob- 
tained by  defeuidant  wafi  accidently  discharged 
in  scuffling  with  a  third  person,  and  that  if  the 
fatal  shot  was  without  intent,  defendant  should 
be  acquitted,  was  not  reversible  error. — Com- 
monwealth V.  Knox,  105  A.  634. 
4=>308(2)  (Pa.)  In  a  prosecution  for  homicide 
by  shooting,  an  instruction  that  if  jury  should 
find  from  lUl  the  evidence  that  there  was  no  in- 
tent to  kill,  or  that  no  such  intention  could  be 
reasonably  inferred  from  all  the  evidence,  the 
killing  "would  be  murder  in  the  second  degree, 
was  not  reversible  error.— Commoawealth  v. 
Knox,  105  A.  634. 

Instruction  that  where  one  with  deliberation 
and  premeditation  and  without  special  ground 
of  provocation  obtained  a  gun  and  shot  at  a 
vital  part  of  the  body  of  deceased,  and  where 
the  killing  was  willful,  the  offense  would  be 
murder  in  the  first  degree,  was  not  error. — Id. 
9=>308(2)  (Pa.)  In  prosecution  for  murder, 
defendant  was  entitled  to  a  clear,  unequivocal, 
and  unambiguous  instruction  that  if  be  struck 
fatal  blow  with  no  other  intent  than  to  inflict 
bodily  injury  upon  deceased,  his  offense  would 
rise  no  higher  than  murder  in  the  second  de- 
gree.—Commonwealth  V.  Divomte,  105  A.  821. 

IX.  HEW  TBIAT. 

€=3316  (Pa.)  After  a  conviction  of  murder,  a 
new  trial  will  not  be  granted  on  ground  that 
instructions  on  self-defense  were  erroneous, 
when  given  on  request  of  a  juryman  for  further 
instructions  as  to  the  two  degrees  of  murder, 
and  where  they  correctly  redefined  those  de- 
grees, without  departing  from  correct  instruc- 
tion on  self-defense  given  in  its  charge. — Com- 
monwealth V.  Burd,  106  A.  890. 

X.  APPEAX.  AND  EBROR. 

9=3>338(1)  (Conn.)  If  it  wfls  error  to  allow  a 
witness,  testifying  as  to  a  dying  declaration,  to 
state  that  he  repeated  his  questions  "to  prove 
to  myself  that  he  knew  and  it  was  true  that 
this  man  was  wallung  along  the  street  quietly 
and  inoffensively,  and  all  of  a  sudden  was 
pounced  upon  by  these  two  men,"  defendants 
were  not  prejudiced  because  such  an  attitude 
of  mind  must  be  assumed  as  taken  by  one  ex- 
amining a  deceased  for  bis  voluntary  statement. 
—State  V.  Perretta,  106  A.  690. 
$=3340(1)  (Pa.)  In  trial  for  murder,  a  charge^ 
after  correctly  defining  murder  in  the  first  ana 
secund  degrees,  that  if  commonwealth  failed  to 
show  that  killing  was  done  with  premeditation 
or  malice  aforethought  it  would  be  murder  in 
the  second  degree,  in  view  of  a  conviction  of 
mnrder  in  the  first  degree,  was  reversible  error. 
—Commonwealth  T.  Divomte,  105  A.  821. 

A  judgment  and  conviction  for  a  homicide 
will  not  be  reversed  on  appeal  to  Supreme 
Court  on  ground  of  error  in  the  charge  as  to 
degrees  of  murder,  unless  it  appears  reasonably 
clear  that  it  was  prejudicial  to  defendant,  and 
contributed   to   verdict, — Id. 

HOSPITALS. 

See  Assumpsit,  Action  of,  ^=>4;  Elstoppel,  9=9 
1-18.  119;  Evidence,  «a»351,  370;  Work  and 
Labor,  €=»4. 

HUSBAND  AND  WIFE. 

See  Appeal  and  Error.  <8=>151.  842,  O.TO;  Bank- 
ruptcy, «=>209,  433;  Curtesy;  Descent  and 
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Distribution,  ^96;  Divorce;  Dower;  Equity, 
<S=»267,  345;  Frauds,  Statute  of,  <8=3l07; 
Fraudulent  Conveyances,  ®=»57,  118,  278, 
280;  Garnishment,  €=»44;  Judgment,  $==> 
780;  Libel  and  Slander,  «=>7,  123;  Limita- 
tion of  Actions,  «=>73;  Marriage;  Master 
and  Servant,  «=5>388:  Mortgages,  €=>497; 
Process,  ®=»152;  Railroads,  i8=>350;  Trial, 
<S=2:  Trusts,  <S=»ei;  Wills,  «=»91,  627; 
Witnesses,  <S=»53,  55,  61. 

I.  irCTUAI.  BIGHTS,  DTTTIES,  AND 
I.IABIUTIi:S. 

«=93(%)  (R.L)  Right  of  either  husband  or 
wite  to  consortium  of  their  respective  spouse, 
as  distinguished  from  right  of  service  belonging 
to  husband  or  right  of  support  belonging  to 
wife,  is  property,  although  of  a  somewhat  sen- 
timental character. — Larisa  v.  Tiffany,  105  A. 
739. 

^=s5  (R.I.)  While  statutes  have  accorded  to  a 
married  woman  as  her  sole  and  separate  prop- 
erty compensation  of  her  labor  performed  for 
persons  other  than  her  husband,  husband  is 
still  entitled  to  receive  services  of  his  wife  per- 
formed in  care  of  his  household. — ^Larisa  t. 
Tiffany,  105  A.  739. 

^=9 1 1  (4)  (Del.Super.)  At  common  law  the  per- 
sonal property  of  the  wife  reduced  to  husband's 
possession  became  his  property,  a  rule  which  no 
longer  prevails  in  Delaware,  under  Rev,  Code 
1915,  ii)  3055.  3058,  3059.— Whiteman  v.  White- 
man.  105  A.  787. 

<»s>l4(8)  (Del.Orph.)  Grant  or  devise  of  land 
to  man  and  wife  during  coverture,  without  any 
expressed  intent  to  create  any  other  estate, 
would  vest  in  them  an  estate  by  the  entireties; 
ancient  common  law  stiU  being  the  rule  in 
Delaware,  despite  statutes  abolishing  joint  es- 
tates, unless  expressly  so  granted  or  devised, 
and  despite  remedial  legislation  in  favor  of 
married  women.— Godman  v.  Greer,  105  A.  380. 

m.  COIfVETANOES,  CONTRAOTS,  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND  AND  WIFE. 

€=»39  (Pa.)  A  wife's  declaration  of  trust,  writ- 
ten on  back  of  her  husband's  will,  whereby  pro- 
ceeds of  husband's  life  policies,  of  which  she  was 
beneficiary,  were  to  go  to  his  executors  un- 
der the  terms  of  his  will.  If  treated  as  a  con- 
tract between  husband  and  wife,  was  presump- 
tively valid.— Fidelity  Title  &  Trust  Co.  of 
Pittsburgh  v.  Graham,  105  A.  295. 
<g=348(l)  (Pa.)  With  the  exception  that  a  mar- 
ried woman  may  not  become  an  accommoda- 
tion indorser  or  convey  her  realty  without 
joinder  of  her  husband,  she  may  contract  the 
same  as  an  unmarried  person,  even  to  the  ex- 
tent of  making  a  deed  of  her  land  to  her  hus- 
band.—Fidelitv  Title  &  Trust  Co.  of  Pittsburgh 
V.  Graham,  105  A.  295. 

®=^9'/a(4)  (N.J.)  Where  husband  offered  no  de- 
fense to  a  charge  of  abajidonment  and  nonsnp- 
port,  but  showed  that  when  he  left  wife  he 
gave  her  bank  accounts  of  $2,000,  such  money, 
if  his  own,  was  thereby  given  to  hia  wife,  where 
it  did  not  appear  that  accounts  were  given  for 
her  support  or  by  way  of  release  of  his  duty  to 
support— Finch  v.  Finch,  105  A.  205. 
«=»49%(6)  (N.J.Ch.)  In  suit  questioning  pref- 
erence by  insolvMit  debtor  to  his  wife,  the  bur- 
den was  not  OD  her  to  negative  the  claim  that 
the  principal  of  her  separate  estate  which  had 
l>een  used  by  her  husband  was  a  gift  by  her  to 
bim,  since  the  presumption  in  such  circumstanc- 
es is  against  a  gift— Reed  v.  Tilton,  105  A.  587. 

nr.  DISABIUTtES  AND   FBIVILEGES 
OF   COVERTURE. 

(C)   Contrmota. 

<S=»85(6)  (Conn.)  In  view  of  Gen.  St.  1902,  gS 
4194,  4195,  4190,  notes  signed  by  husband  and 
wife,  in  consideration  of  payee's  forbearance  to 
sue  on  husband's  account,  were  based  on  a 
good  consideration  as  to  the  wife. — Markel  v. 
De  Francesco,  105  A.  703. 


V.  WlFE^S  SEPARATE  ESTATE. 
(A)    Whmt   Conatltntea. 

9=3 1 10  (DeLSuper.)  If  property  taken  from  a 
wife  under  writ  of  replevin  sued  ont  by  a  cred- 
itor of  her  husband  was  acquired  by  the  wife 
in  any  manner  whatsoever,  including  gift  on 
the  occasion  of  her  wedding,  from  any  person 
other  than  her  husband,  or  from  her  personal 
labor  not  performed  for  her  family,  the  wife  is 
entitled  to  such  property  under  Rev.  Code  1915, 
a  3055,  3(^8,  3059,  as  to  the  property  rights 
of  married  women. — Whiteman  v.  Whiteman, 
105  A.  787. 

®=>  1 1 9(3)  (Del.Super.)  A  wife  cannot  claim 
that  property  acquired  directly  from  her  hus- 
band is  her  sole  and  separate  property,  with- 
in Rev.  Code  1915,  §§  3055,  3058,  3059.— White- 
man  V.  Whiteman,  105  A.  787. 
d=s>l20(3)  (Vt.)  A  prenuptial  agreement, 
whereby  husband  took  wife's  lot  in  his  own 
name  under  agreement  to  lumber  the  lot,  cre- 
ated a  trust  relation. — Stockwell  v.  Stockwell'si 
Estate,  105  A.  30. 

«=»I3I(1)  (Vt)  Under  O.  L.  3524,  defining  the 
status  of  the  personal  property  of  a  married 
woman,  property  held  by  wife  will  be  presumed 
to  be  part  of  her  separate  estate. — Stockwell  v. 
StookwcU's  Estate,  105  A.  30. 

The  burden  of  proving  that  property  held  by 
wife  was  acquired  by  gift  from  husband,  and 
therefore  not  her  separate  property,  under  G. 
L.  .%24,  is  upon  party  who  asserts  property  to 
liave  been  so  acquired.— Id. 

(B)  Rivkts  and  LlabiUtlea  of  Bnaband. 

Ss9l35  (Vt)  Where  trust  between  husband 
and  wife,  whereby  husband  held  wife's  land  un- 
der agreement  to  lumber  it  for  wife's  benefit 
was  performed  during  husband's  lifetime  but 
no  accounting  was  made  to  wife,  wife  may 
maintain  action  for  accounting  a»iiiist  hus- 
band's estate.— Stockwell  v.  Stockwdl's  Estate, 
105  A.  30. 

9=3 1 44  (Pa.)  In  suit  in  equity  by  wife  against 
husband  to  cancel  her  absolute  deed  to  him 
and  for  an  accounting,  etc.,  husband  was  prop- 
erly surcharged  with  income  -on  coal  royalties 
received  from  wife's  land  and  which  were  to 
have  been  put  out  at  interest  for  her  benefit; 
it  being  immaterial  whether  property  was  an 
open  mine  at  execution  of  deed. — ^Morrish  v. 
Morrish,  105  A.  83. 

Ordinarily,  a  huband  will  not  be  required  to 
pay  interest  to  his  wife. — Id. 
|&=3|44  (Vt.)  Where  husband  held  wife's  prop- 
erty under  agreement  to  lumber  it  for  benefit 
of  wife,  the  agreement,  after  lumber  had  been 
cut,  that  husband  should  use  money  for  a  short 
time,  was  not  a  waiver  of  accounting,  but 
merely  a  postponement  thereof. — Stockwell  v. 
Stockwell's  Estate,  105  A.  30. 

(C)  Uabllttlea  and  Ohar«ea. 

$=>I59  (N.J.Sup.)  An  inchoate  right  of  dower 
is  a  valuable,  subsisting,  separate,  and  distinct 
interest,  the  enlargement  of  the  value  of  which 
is  a  legal  consideration  which  will  support  a 
promissory  note  by  a  married  woman,  even 
though  she  signs  the  note  as  surety,  accommo- 
dation maker,  or  indorser  for  her  husband.— 
Central  Sav.  Bank  Co.  v.  Barber,  lOS  A.  22. 

(D)   Conveyancea    and    Contrasta    to    Con- 
vey. 

<S=9l93  (N.J.Ch.)  Where  husband  did  not  join 
in  wife's  conveyance  of  her  property,  the  gran- 
tee did  not  receive  a  legal  title  to  the  land, 
but  merely  an  equitable  pledge. — Wright  v. 
Pell,  106  A.  20. 

VI.  ACTIONS. 

«=>209(3)  na.!.)  Under  Gen.  Laws  1909,  c.  46. 
§  15,  providing  that  if  any  person  shall  receive 
or  suffer  bodily  injury  or  "damage  to  his  prop- 
erty" by  reason  of  a  defect  in  a  public  high- 
way, he  may  recover,  a  husband  may  maintain 
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an  action  against  town  for  damages  saffered 
in  consequence  of  pergonal  injury  sustained 
by  wife.— Larisa  v.  Tiffany,  105  A.  739. 
^=>220  (Pa.)  In  wife's  suit  in  equity  against 
her  huirt>and  for  cancellation  of  her  deed  abso- 
lute to  him,  executed  before  tbeir  marriage,  and 
fbr  an  accountine,  etc.,  where  husband  had  con- 
tinnously  recognized  her  equitable  estate  for  30 
years,  and  where  his  fraud  and  duplicity  in  pro- 
curing the  deed  was  first  set  up  in  suit,  wife's 
laches  was  no  bar  to  the  suit. — Morrisl^  ^ 
Morrish,  105  A.  83. 

^=>232(1)  (Conn.)  In  action  against  husband 
and  wife  on  joint  note,  where  there  is  no  claim 
that  they  were  married  prior  to  April  20,  1877, 
it  will  be  presumed  that  the  legal  status  of  the 
wife  is  to  be  determined  by  the  provisions  of 
the  Married  Woman's  Act,  which  took  effect  at 
such  date.— Markel  t.  De  Francesco,  105  A. 
703. 

^s>232(l}  (Pa.)  In  suit  by  wife  against  her 
husband  to  protect  her  property,  presumptions 
by  lapse  of  time  ordinarily'  do  not  affect  her 
rights,  as  on  grounds  of  public  policy  she  cannot 
be  expected  to  treat  her  husband  as  a  stranger; 
Act  April  22,  1856  (P.  L.  532,  533)  §  6,  not 
applying. — Morrish  v.  Morrish,  105  A.  83. 
«=s232(3)  (Pa.)  In  suit  in  equity  by  married 
woman  to  compel  husband's  reconveyance  of 
property  conveyed  to  him  by  her  deed  absolute 
prior  to  their  marriage,  where  there  was  evi- 
dence that  it  was  induced  by  his  false  represen- 
tations it  merely  gave  him  control  of  property 
to  manage  for  her,  and  where  he  testified  that 
he  was  not  to  have  absolute  control  of  it,  a 
4ecree  for  plaintiff  was  properly  entered. — ^M:or- 
rish  V.  Morrish,  106  A.  88. 

VXU.  SEPARATION    AMD    SEPABATB 
MAINTEHAirOE. 

4=9283(1)  (Md.}  To  sustain  a  bill  for  perma- 
nent alimony,  it  was  incumbent  upon  plaintiff 
wife  to  allege  and  prove  a  state  of  facts  which 
constitutes  a  cause  of  divorce  either  a  vinculo 
or  a  mensa.— HeinmnUer  v.  Heinmuller,  105 
A.  745. 

4=9288  CN.J.)  Where,  after  expiration  ,of  two 
years  of  continuous  neglect  by  Uer  husband, 
wife  sued  him  for  alimony,  it  was  not  a  de- 
fense that  husband  on  leaving  his  wife  gave  her 
bank  accounts  totaling  $2,000,  for  such  gift 
did  not  fulfill  his  duty  to  support  her.— Finch  v. 
Finch,  105  A.  205. 

4=s>297  (Md.)  Evidence  in  support  of  bill  for 
permanent  alimony  and  care  and  guardianship 
of  infant  children  held  sufficient  to  show  tbat 
defendant  husband  abandoned  plaintiff  wife  as 
charged,  without  lawful  excuse.- Heinmuller 
V.  Heinmuller,  105  A.  746. 
43>300  (Md.)  In  determining  whether  plain- 
tiff's proof  of  abandonment  in  suit  for  perma- 
nent alimony  measures  up  to  the  legal  require- 
mc'bts,  the  conclusion  reached  by  the  judge 
below  is  entitled  to  considerable  weight;  the 
presumption  being  in  favor  of  his  finding.— 
Heinmuller  v.  Heinmuller,  105  A.  T45. 

X.  ENTIOIWO  AHB  AUENATINO. 

®=»333(!))  (C!onn.)  Dnder  evidence  in  acUon 
for  alienation  'ef  husband's  affection  by  his  par- 
ents held  nonsuit  was  improperly  granted.— 
Fields  V.  Fields,  105  A.  347. 

ICE. 

See  Municipal  Corporations,  4=3821. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMMUNITY. 

See  Constitutional  Law,  4=»20a. 


IMPROVEMENTS. 

See  Carriers,  4=»12;  life  Estates,  <S=»17;  Mu- 
nicipal Corporations,  4=269-410;  Specific 
Performance,  4=»130. 

INCOME  TAX. 

See  Ground  Rents,  4=^10. 

INDEMNITY. 

See  Courts,  4=>48&;  Guaranty!  Mechanics' 
liens,  4=376;  Pleading,  4=>268;  Receivers, 
4=»149,  186. 

4=>l  (Conn.)  An  indemnity  contract  is  an 
original  undertalung  to  save  the  indemnitee 
harmless  against  loss  or  damage  of  a  specified 
character  which  may  happen  in  the  future.— 
Wolthausen  v.  Trimpert,  105  A.  687. 
$=»8  (Md.)  A  contract  between  the  seller  and 
the  buyers  of  a  stock  of  goods  held  intended  t« 
protect  the  buyers  from  claims  ajj^ainst  the  sell- 
er other  than  merchandise  creditors. — Fidelity 
A  Deposit  Go.  of  Maryland  ▼.  Thomas,  105  A. 
174. 

A  contract,  whereby  the  seller  of  a  stock  of 
goods  deposited  a  purchase-money  note  with  a 
third  person  to  insure  performance  of  hie  agree- 
ment to  protect  the  buyers  against  claims  oth- 
er than  those  specified,  held  not  to  include  claim 
of  an  attorney  who  rendered  services  to  the 
seller  in  connection  with  the  sale. — Id. 
4=^10  (Conn.)  Indemnitor,  who  has  agreed  to 
share  equally  the  loss  indemnitee  may  incur  on 
an  account  against  a  third  party,  was  not  en- 
titled to  notice  of  third  party's  failure  to  pay 
debt.— Wolthausen  v.  Trimpert,  105  A.  687. 

Where  indemnitor  agreed  to  share  equally 
the  losses  indemnitee  might  incur  on  an  ac- 
count held  by  Indemnitee  against  third  party, 
third  party's  bankruptcy  and  indemnitee's  ac- 
tion against  indemnitor  were  sufficient  notice 
to  indemnitor  of  third  party's  failure  to  pay 
debt.— Id. 

4=>I2  (Conn.)  The  duty  of  indemnitee  in  in> 
demnitor's  contract  to  share  the  loss  of  in- 
denmitee  on  an  account  held  by  him  against 
third  party  is.  unless  otherwise  provided,  to 
act  in  good  faith  and  to  use  ordinary  care. — 
Wolthausen  v.  Trimpert,  105  \.  687. 

Indemnitee  is  not  precludes  from  recovering 
against  indemnitor  by  actions  taken  where  not 
negligent,  although  some  other  action  might 
have  been  more  successful. — Id. 

Where  contract  in  which  indemnitor  agreed  to 
share  equally  with  indemnitee  losses  on  an  ac- 
count held  by  him  against  third  party,  provides 
that  indemnitee  should  not  extend  credit  be- 
yond certain  period,  forbearance  of  suit  is  not 
an  extension  of  credit  unless  pursuant  to  some 
agreement  for  some  definite  time. — Id. 

Where  indemnitor  agreed  to  share  equally  in- 
demnitee's losses  on  an  account  held  by  indemni- 
tee against  third  party,  indemnitee's  failure  to 
bring  suit  against  third  party,  which  finally  be- 
came bankrupt,  was  not  negligence  or_  laches, 
where  indemnitee  continually  pressed  third  par- 
ty for  payment,  and  threatened  to  bring  suit,  and 
where  suit,  if  in  fact  brought,  might  have  forced 
third  party  into  bankruptcy. — ^Id. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  <&=>193,  260,  424.  432,  1149 ; 
Disorderly  House,  4=>19;  Embezzlement,  4s> 
26;  False  Pretenses,  ©=32;  Intoxicating 
Liquors,  4=>61. 

V.   REQUISITES  AND  STTFFICIENOT 
OF  ACCUSATIOK. 

4=110(10)  (N.J.Sup.)  The  words,  "or  to  com- 
mit any  act  for  the  perversion  or  obstruction 
of  justice,  or  the  due  administration  of  the 
laws,"  in  2  Comp.  St.  1910,  p.  1757,  $  37,  are 
descriptive  of  the  character  of  the  act  neces- 
sary to  be  committed,  and  an  indictment  for 
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conspiracy,  charging  the  language  quoted  with- 
out setting  forth  the  act  complained  of,  is  in- 
sufficient.—State  V.  Herbert,  105  A.  796. 
(6=' 1 1 0(15)  (Md.)  Although  an  indictment  for 
obtaining  property  by  false  pretenses  by  means 
of  worthless  check  under  3  Code  Pub.  Civ. 
Laws,  art.  27,  S  123  (Acts  1914,  c.  281),  follows 
the  language  of  the  statute,  it  is  insufficient 
and  demurrable  if  it  does  not  describe  the  prop- 
erty and  allege  ownership. — Armacost  t.  State, 
105  A.  147. 

<S=»I2I(2)  (Del.  Gen.  Sess.)  Indictment 
against  derk  of  labor  brotherhood  for  embez- 
zlement of  moneys  in  his  custody  as  clerk,  it 
appearing  on  argument  on  motion  for  bill  of 
particulars  that  there  were  about  3,000  mem- 
bers from  whom  clerk  collected  dues  or  fees, 
of  which  he  embezzled  part,  held  sufficiently 
to  inform  clerk  of  nature  and  cause  of  accusa- 
tion without  specifying  dates  on  which  money 
was  embezzled,  amount,  etc.,  so  that  motion 
for  bill  of  particulars  will  be  denied. — State  v. 
McCoUom,  105  A.  789. 

Vn.   MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMTT&BEB. 

(£S9l47  (Md.)  In  \'iew  of  Acts  1892,  c.  77,  Acts 
1910,  c.  25,  Code  Pub.  Civ.  Laws,  art.  27,  » 
381,  383,  requiring  felonies  to  be  prosecuted 
by  indictment,  an  information,  drawn  by  the 
state's  attorney  of  Baltimore  county,  contain- 
ing four  counts,  two  of  which  charged  felonies 
and  other  two  misdemeanors,  a  demurrer  to  all 
counts  should  have  been  sustained  as  to  counts 
charging  felonies  and  the  traverser  put  upon 
trial  on  counts  charging  misdemeanors. — Basta 
V.  SUte,  105  A.  773. 

XI.   WAIVEB   OF  DEFECTS  AND    OB- 
JECTIONS,  AND    AIDEB   BT 
VERDICT. 

^ss203  (Md.)  Where  an  information  drawn  by 
state's  attorney  of  Baltimore  connty  contained 
two  good  counts,  charging  misdemeanors,  and 
two  bad  counts  chargint;  felonies,  not  properly 
included  in  an  information  filed  by  state's  at- 
torney of  such  county  in  view  of  Acts  1892, 
c.  77,  and  accused  demurred  to  whole  infor- 
mation and  to  each  count  thereof,  and  demur- 
rer was  overruled,  a  general  verdict  of  guilty 
cannot  stand.— Basta  v.  State,  105  A.  773. 

INDUSTRIAL  INSURANCE. 

See  Insurance,  ®=>685. 

INFANTS. 

Sec  Criminal  Law,  «=s»1023;  Damages,  «=» 
131 ;  Guardian  and  Ward ;  Master  and  Serv- 
ant, <8=s>89,  95,  258.  270,  286,  366,  388; 
Negligence,  <e=>32,  33;    Rape,  •S=>40. 

II.    CUSTODY  AND  PBOTECTION. 

®=»I4  (R.I.)  Gen.  Laws  1909.  c.  78,  as  amend- 
ed by  Pub.  Laws  1916,  c.  137'8,  relating  to  em- 
ployment of  infants,  seek  to  give  children  a 
larger  opportunity  for  future  nsefulneas  by 
requiring  them  to  get  some  measure  of  educa- 
tion before  engaging  in  certain  kinds  of  work, 
and  should  be  interpreted  with  a  liberality  cal- 
culated to  efifectuate  such  purpose. — Taglinette 
V.  Sydney  Worsted  Co.,  105  A.  641. 

rv.  CONTRACTS. 

®=»47  (N.J.)  The  contracts  of  infants  are  not 
absolutely  void,  but  only  voidable.— La  Rosa  v. 
Nichols.  105  A.  201. 

€=356  (N.J.)  A  minor,  falsely  representing 
himself  to  be  an  adult,  which  he  appears  to  be, 
and  who  thereby  induces  another  to  contract 
with  him,  believing  that  he  is  an  adult,  and 
who  obtains  benefit  of  contract,  is  estopped 
from  pleading  privilege  of  infancy  either  in  a 
court  of  law  or  e<iuity. — La  Rosa  v.  Nichols, 
105  A.  201. 


INJUNCTION. 

See  Appeal  and  Error,  «=>70,  71,  257,  356. 
736,874;  Carriers,  €=>18;  Crfleges  and  Uni- 
versities, 9=>6;  Eminent  Domain,  d=>302; 
Equity,  <S=>345 ;  Estoppel,  <8=>68;  Judg- 
ment, d=>651 ;  Municipal  Corporations,  9=> 
867,  993 ;  Nuisance,  «=>72 ;  Witnesses,  «=» 
55. 

I.  NATURE  AND   GROUNDS   IN   GEN- 
ERAL. 
(B)   Gronnds  of  Relief. 

®=39  (Me.)  In  the  absence  of  a  statute,  in- 
junction will  not  be  granted,  save  for  the  pro- 
tection of  legal  rights  adjudicated  and  settled, 
or  in  cases  where  great  and  irreparable  dam- 
age is  threatened. — Kautz  v.  Sheridan,  105  A. 

a,  SUBJECTS  OF  PROTECTION  AND 

BET.TKF. 

(C)  Comtrmcta. 

®=>S9(1)  (Pa.)  Where  an  oil  and  gas  lease  pro- 
vides that  lessor  shall  have  free  use  of  prem- 
ises except  parts  necessary  for  drilling  and 
operating,  and  that  no  wells  shall  be  drilled 
within  200  feet  of  buildings  without  lessor's 
consent,  and  the  lessee  against  lessor's  objec- 
tions drilled  a  well  within  200  feet  of  a  build- 
ing on  land,  he  was  properly  enjoined  from 
making  use  of  well.— Kelly  v.  T.  W.  Phillips 
Gas  &  Oil  Co.,  105  A.  631. 

(E3)   Public   Oflloers    and    Beards    and    Ma- 
nldpalltlea, 

€=s>85(2)  (N.J.Ch.)  The  application  '  to  enjoin 
a  municipal  township  from  enforcing  an  invalid 
resolution  excluding  from  circulation  therein 
a  newspaper  printed  in  the  German  language, 
is  within  the  jurisdiction  of  a  court  of  equity, 
since  review  by  certiorari  is  clearly  inadequate. 
—New  Yorker  Staats-Zeitung  v.  Nolan,  105 
A.  72. 

m.   ACTIONS  FOR  INJUNCTIONS. 

<S=>IIO  (N.J.Ch.)  A  railroad  will  not  be  eir- 
joined  from  delivering  possession  of  goods  in 
its  possession  upon  which  negotiable  order  bill 
has  been  issued,  and  which  have  been  attached, 
where  the  bill  and  its  holder  are  out  of  court's 
jurisdiction;  the  effective  restraint  of  bill's 
negotiation  being  necessary  to  make  goods  sub- 
ject to  attachment. — Brimberg  v.  Bartenfeld 
Bag    Co.,  105  A.  68. 

rv.  FRELIMINART  AND  INTERI.OCU- 

TORT  INJUNCTIONS. 
(A)  Gronnda  and  Prooeedinsa  to  Procure. 

$=»I36(2)  (Pa.)  It  was  not  reversible  error  to 
award  a  preliminary  injunction  restraining  de- 
fendant from  entering  upon  plaintiff's  premises 
and  removing  culm  to  which  plaintiff  claimed 
title,  especially  where  defendant  threatened 
to  continue  such  acts  and  to  forcibly  eject 
plaintiff,  and  where  defendant  was  financially 
unable  to  respond  in  damages.— Holden  v. 
Llewellyn,  105  A.  639. 

(B)  ContlnnlnK,  Modffrlnv,  Taeattns,  or 
Dlaaolvlnv. 

<&=>I76  (Pa.)  On  a  motion  to  dissolve  an  in- 
junction with  no  outstanding  motion  to  enlarge 
it,  the  court  must  either  dissolve  or  maintain  it 
or  modify  it  by  making  it  less  stringent,  and 
it  cannot  enlarge  decree,  as  defendant  was  not 
in  court  to  meet  that  question.— Drum  v.  Din- 
kelacker,  105  A.  509. 

On  a  motion  to  dissolve  an  injunction  with 
no  outstanding  motion  to  enlarge  it,  the  court 
cannot  finally  conclude  the  controversy ;  that 
bring  a  matter  for  a  final  bearing  only.— Id. 
©=>I76  (Vt.)  In  a  suit  to  restrain  prosecution 
of  a  suit  at  law,  provision  in  decretal  order  dis- 
solving injunction,   that  demurrer   which   had 
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been  waived  by  angwer  to  merits  was  suatained, 
held,  in  view  of  the  whole  record,  surplusage, 
and  that  decree  was  based  on  findings  and  not 
on  demurrer.— Davis  v.  Union  Meeting  House 
Society,   105  A.   29. 

VII.  VIOI.ATION  AMD  PUHISHMEMT. 

®=922S  (N.J.Ch.)  Where  defendant  was  enjoin- 
ed from  using  the  name  "Hilton,"  or  "Hil- 
ton's," alone,  or  so  as  to  Induce  public  to  be- 
lieve that  goods  manufactured  and  sold,  b.v  him 
were  manufactured  and  sold  by  complainant, 
his  claim  that  he  ordered  an  immediate  change, 
and  that  because  of  labor  conditions  it  was  not 
made,  was  no  excuse  for  his  disobedience  of 
injunctive  order,  as  obedience  was  not  a  physi- 
cal impossibility. — Hilton  v.  Hilton,  105  A.  65. 
4P3230(2)  (N.J.Ch.)  In  an  application  to  pun- 
ish for  contempt  for  disobedience  of  an  injunc- 
tive order  against  use  of  a  trade-name,  it  is 
not  necessary  that  there  be  proof  of  actual  con- 
fusion as  to  the  names  in  the  mind  of  the  pub- 
Uc— Hilton  V.  Hilton,  105  A.  (55. 
■3=>232  (N.J.Ch.)  The  punishment  to  be  im- 
posed for  disobedience  of  an  injunctive  order 
will  depend  largely  upon  defendant's  knowledge 
of  law  and  of  the  situation,  and  upon  whether 
he  was  acting  under  advice  of  counsel,  though 
advice  of  counsel  or  ignorance  of  the  law  is 
no  excuse  for  a  contempt,  so  far  as  the  adjudi- 
cation itself  goes. — Hilton  v.  Hilton,  105  A.  65. 

INNKEEPERS. 

See  Associations,  4s>19. 

INSANE  PERSONS. 

See  Divorce,  «=37;  Ejectment,  9s»5;  Evi- 
dence, €=>59,  501,  553;  Executors  and  Ad- 
ministrators, ^=3223,  231;  RecttTers,  ®=96: 
Trial,  «=»370;    Wills,  «=»41,  64. 

II.  IKQTnSITIOKB. 

4=»8  (N.J.ChO  Although  alleged  lunatic  may 
have  had  no  fixed  purpose  to  remain  in  neigh- 
boring state  when  she  went  there,  her  continu- 
ous residence  for  four  years,  accompanied  by 
statements  that  it  was  her  permonent  home, 
renders  it  impossible  to  regard  her  as  a  resi- 
dent of  this  state.— In  re  Owens,  105  A.  653. 

Although  Chancery  Court  may  possess  juris- 
diction to  entertain  Innacy  proceedings  in  case 
of  nonresident  lunatic,  who  owns  property  with- 
in the  state,  that  jurisdiction  should  not  be  ex- 
ercised, unless  some  unsnrmountable  obstacle 
exists,  preventing  the  procedure  contemplated 
by  2  Comp.  St.  1910,  pp.  2781.  2783,  as  to  ap- 
pointment of  guardians  for  resident  or  nonresi- 
dent lunatic  by  orphans'  court. — Id. 

V.   FKOFERTT    AND    COirVXTANOBS. 

^=»6I  (N.J.Ch.)  If  purchaser  purchased  in 
good  faith  for  a  fair  price,  without  knowledge 
or  suspicion  of  any  mental  incapacity  of  his 
▼(indor.  his  title  cannot  he  successfully  assailed. 
-  In  re  Owens.  105  A.  653. 

^:^3  (N.J.)  In  determining  question  of  lia- 
bility of  estate  of  deceased  for  board  furnished 
her  and  medical  attention  received  by  her  while 
an  inmate  of  the  county  insane  asylum,  the 
fact  that  committing  tribunal  failed  to  make 
any  order  with  reference  to  payment  of  com- 
pensation is  immaterial,  in  view  of  P.  L.  1913, 
p.  482.  §  8,  as  to  suit  not  being  barred  because 
of  omission  to  make  such  order. — ^Board  of 
Chosen  Freeholders  of  Burlington  County  t. 
White,  105  A.  730. 

nc  ACTioDrs. 

^»t(M  (P»-)  On  rule  to  open  a  judgment  tak- 
en by  alleged  guardian  of  defendant,  an  in- 
competent, a  discharge  of  rule  after  defend- 
ant's death  and  substitution  of  his  executor, 
be«ause  petitioner  had  not  been  a  legally  ap- 
106  A.— 60 


pointed  guardian,  was  reversible  error,  where 
no  objection  had  been  made  to  validity  of  his 
appointment,  and  numerous  witnesses  were 
heard  for  and  against  rule  as  the  record  called 
for  a  disposition  of  case  on  its  merits. — Wei- 
mer  v.  Biesecker,  106  A.  829. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy ;  Corporations,  «=»537,  542,  553, 
557,  565,  666>  638;  Fraudulent  Conveyances, 
<8=>116,  118,  280;  Husband  and  Wife,  <8=93, 
209;    Insurance,  ^s»60. 

INSPECTION. 

See  Carriers,  ®=>114 ;  Contracts,  <S=9322;  Cus- 
toms and  Usages,  «=»13 ;  Food,  «=>25 ;  Mas- 
ter and  Servant,  9=3124. 

INSTRUCTIONS. 

See  Criminal  Law,  «=»761-839;  Trial,  «=» 
191-296. 

INSURANCE. 

See  Bower,  €=>49;  Evidence,  4=3213,  237; 
Husband  and  Wife,  i&=330 ;  Master  and  Serv- 
ant, <S=3271,  415;  Reformation  of  Instru- 
ments, <8=»32 ;  Trusts,  «=9l3,  59 ;  Wills,  <S=» 
91. 

n.  ntSUBAMCE   COMFANXU. 
(A)  Stoeic   Compamles. 

S=s350  (Conn.)  Sum  on  de^sit  with  state 
treasurer  in  trust  for  policy  holders,  under 
Gen.  St.  1902,  {  3607,  having  been  administer- 
ed by  receiver  of  insolvent  company  in  accord- 
ance with  section  3611,  and  having  as  a  re- 
sult of  care  and  management  of  receiver  in- 
creased greatly  at  the  expense  of  the  general 
assets  of  the  company,  the  policy  holders  should 
contribute  their  fair  proportion  of  the  expens- 
es.— McDonald  v.  .^tna  Indemnity  Co.,  105  A- 
331. 

Where  no  accurate  bookkeeping  allotment 
of  liquidating  expenses  of  receiver  of  com- 
pany was  practicable  or  made,  apportionment 
of  expenses  between  policy  holders'  special 
trust  fund  and  the  general  assets  in  proportion 
to  amount  of  such  funds  in  hands  of  the  receiv- 
er on  date  when  order  took  effect  held  proper. 
—Id. 

(B)  Mutual  Companlen. 

^s>55  (Me.)  Every  person  who  takes  insurance 
in  a  mutual  fire  insurance  company  is  both  an 
insurer  and  insured  in  view  of  Rev.  St.  c.  ii3, 
i  35,  making  insured  persons  members,  and  be 
proportionately  contributes  in  the  first  iustanct* 
by  an  assessable  premium  note  provided  for  by 
section  36  to  the  assets  of  the  company  out  of 
which  he  is  entitled  to  indemnification.- Green- 
law v.  Aroostook  County  Patrons'  Mut  Fire 
Ins.  Co.,  103  A.  116. 

Acceptance  by  mutual  fire  insurance  com- 
pany of  application  for  insurance  makes  insur- 
ed a  member  of  the  company. — Id. 

V.   THE   COITTRACT  IN  OENERAI.. 
(A)  Nature,  Reanlsltea.  and  Valldltr* 

®=»I3I(3)  (l^Ic.)  Ordinarily,  an  insurance  poli- 
cy is  to  be  regarded  as  the  final  contract  be- 
tween the  parties,  and  the  effect  of  its  accept- 
ance is  to  supersede  all  preliminary  agreements 
in  respect  of  the  insurance. — Greenlaw  v.  Aroo- 
stook County  Patrons'  Mut.  Fire  Ins.  Co.,  105 
A.  116. 

9=9 14 1(1)  (Me.)  A  mutual  fire  insurance  com- 
pany may  waive  its  by-laws  in  whole  or  in  part. 
— Greenlaw  v.  Aroostook  County  Patrons'  Mut. 
Fire  Ins.  Co.,  105  A.  116. 

<8=3 143(8)  (N.J.Ch.)  Failure  of  insured  to  read 
the  policy  and  thus  discover  its  omission  to 
state  that  building  stands  on  leased  ground  and 
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that  property  is  incumbered  by  chattel  mort- 
gage, BO  aa  to  prevent  inTalidity  of  policy,  is 
not  such  negligence  as  will  bar  suit  to  reform 
policy. — Giamraares  v.  Allemania  Fire  Ins.  Go., 
of  Pittsburgh,  Pa.,  105  A.  611. 
€=>I45(1)  (Me.)  A  renewal  of  a  fire  insurance 
policy  will  be  construed  to  be  subject  to  the 
terms  and  conditions  contained  in  the  original 
policy,  unless  otherwise  expressed. — Greenlaw 
V.  Aroostook  County  Patrons'  Mut  Fire  Ins. 
Co,  105  A.  116. 

Where  plaintiff  had  a  policy  in  a  mutual  fire 
insurance  company  and  applied  for  a  renewal 
thereof,  he  was  insured  from  the  time  of  the 
acceptancfe  of  his  application,  although  tlie  rr>- 
newal  policy  had  not  been  delivered  to  him. — Id. 

Where  a  contract  to  renew  a  fire  insurance 
policy  is  made,  the  mere  want  of  a  policy  will 
not  prevent  plaintiff  from  recovering  for  a  loss 
after  the  application  was  accepted  and  before 
the  renewal  policy  was  delivered  to  him. — Id. 

Unless  a  renewal  policy  substantially  con- 
forms to  the  application  as  accepted  by  the 
company,  insured  is  not  bound  to  take  it. — Id. 

(B)  Conatrnetfon  and  Operation. 

<&=>I52(1)  (Me.)  The  by-laws  of  a  mutual  fire 
insurance  company  may  be  made  part  of  the 
contract  of  mutual  insurance,  even  by  refer- 
ence.— Greenlaw  v.  Aroostook  County  Patrons* 
Mut.  Fire  Ins.  Co.,  105  A.  110. 

When  the  by-laws  of  a  mutual  fire  insurance 
company  and  the  policy  issued  by  it  conflict,  if 
the  contract  is  within  the  power  of  the  com- 
pany it  prevails,  over  the  by-laws  and  deter- 
mines the  rights  and  liabilities  of  the  parties. 
-Id. 

<g=>  1 52(3)  (Me.)  State  statutes  referring  to  mu- 
tual fire  insurance  companies,  their  by-laws, 
and  the  membership  contract,  define  the  rights 
and  liabilities  of  insured  as  a  member,  but  rights 
and  liabilities  as  insured  are  defined  by  the  poli- 
cy only.— Greenlaw  v.  Aroostook  County  Pa- 
trons' Mut  Fire  Ins.  Co.,  105  A.  116. 
®=>I7I  (Me.)  Where  a  fire  insurance  policy 
provided  that  the  liability  of  the  company 
should  be  limited  to  $3,000,  regardless  of  the 
amount  of  and  number  of  policies  covering  the 
same  subject-matter,  a  policy  covering  farming 
tools,  and  a  second  policy  covering  the  buildings, 
relate  to  different  subjpct-matters  and  were  not 
subject  to  the  limitation. — fJreenlaw  v.  Aroos- 
took County  Patrons'  Mut.  Fire  Ins.  Co.,  105 
A.  116. 

XI.  EBTOFFEI.,  ^tTAIVER,  OR  AGREE- 
MENTS    AFFECTING     RIGHT     TO 
AVOID  OR  FORFEIT  POLICT. 

<S=9378(1)  (N.J.Ch.)  Where  fire  policy  issued 
by  agent,  informed  by  insured  that  building 
stood  on  leased  ground  and  that  property  was 
incumbered  by  chattel  mortpiagp,  did  not  con- 
tain notation  to  that  effect,  the  insurer  was  es- 
topped from  setting  up  in  action  at  law  the 
invalidity  of  ijolicy.  under  a  provision  that  it 
shall  be  void  if  building  stands  on  ground  not 
owned  by  insured,  or  if  interest  of  insured  is 
other  than  unconditional  ownership. — Giam- 
mares  v.  Allemania  ITire  Ins.  Co.,  of  Pittsburgh, 
Pa.,  105  A.  611. 

XVI.  RIGHT   TO   PROCEEDS. 

■&=»585(2)  (Md.)  Unlike  ordinary  life  insurance 
or  membership  in  a  mutual  benefit  society,  a 
beneficiary  named  in  an  industrial  accident  pol- 
icy bus  no  vested  rights,  and  under  a  "facility 
of  payment"  clause  where  beneficiarjr  died  be- 
fore insured,  under  provision  in  policy  giving 
discretion  to  insurer  to  pay  proceeds  to  those 
"equitably  entitled."  payment  of  funeral  ex- 
penses and  balance  to  cousin  of  insured,  who 
iiad  possession  of  the  policy  and  had  paid  some 
of  the  premiums,  was  proper. — Fitzgerald  v. 
ISnltimore  Life  Ins.  Co.  of  Baltimore,  105  A. 
775. 

'®=»586  (Md.)  Unlike  ordinary  life  insurance 
or  membersbip  in  a  mutual  benefit  society,  a 


benefidary  named  in  an  indastrial  accident  pol- 
icy has  no  vested  rights.— Fitzgerald  v.  Balti- 
more Life  Ins.  Go.  of  Baltimore,  105  A.  775. 
9=3587  (N.J.Ch.)  An  insured  cannot  affect 
rights  of  beneficiary  to  proceeds  by  assigning 
policy,  although  he  has  reserved  right  to  change 
beneficiary;  and  assignment  not  complying  with 
the  requirements  for  effecting  a  change  of  ben- 
eficiary.—Anderson  V.  Broad  Street  Nat.  Bank, 
Trenton,  105  A.  599. 

"Assignment"  clause  in  life  policy  and  refer- 
ence to  assignments  in  "change  of  beneficiary" 
clause  held  not  to  reserve  dominion  over  policy 
in  insured  by  implication  so  as  to  give  an  as- 
signment the  effect  of  a  change  of  beneficiary. 
-Id. 

XX..  MUTUAI.  BENEFIT   INSURANCE. 
(BS)    Bene>olaries    and    Benellta. 

®s>77l  (Me.)  Under  constitution  of  society 
making  deatn  benefit,  where  no  beneficiary  is 
designated,  or  widow  or  minor  child  survives, 
payable  to  any  "dependent"  relative,  an  adult 
sister,  who  vrfth  her  brother  lived  in  their 
father's  famUy,  was  not  a  "dependent"  of  the 
brother,  thougn  he  helped  her  from  time  to 
time,  for  dependency  rests  on  duty,  not  boun- 
ty, on  continuing  obligation,  not  occasional  giv- 
ing, on  service  imposed  or  undertaken,  not 
favors  voluntarily  beetowed.— O'Leary  v.  Men- 
ard, 105  A.  899. 

INTEREST. 

See  Alteration  of  Instruments,  9=»5 ;  Corpora- 
tions, €=>566 ;  Damages,  ^=367  ;  Executors 
and    Administrators,    $=>313;     Husband    and 

,  Wife,  «=j144;  Judgment,  «=253;  Mortgag- 
es. ^=>216,  454;  Principal  and  Agent,  «=» 
105,  124;  Principal  and  Surctj\  <g=>101 : 
Statutes,  «=>84;  Taxaaon,  «=»879;  Usury; 
Vendor  and  Purchaser,  <S=»125. 

m.   TIME  AND  COMPUTATION. 

«=»46(3)  (N.J.)  Where  defendant  verbally 
agreed  to  pay  complainant  a  bonus  of  $50  for 
each  bouse  built  by  complainant,  and,  on  re- 
quest, purchased  a  house  for  complainant  and 
applied  bonuses,  and  took  title  in  bis  own  name 
and  gave  mortgage  for  balance,  his  failure  to 
apply  future  bonuses  on  mortgage  i»rincipal. 
as  agreed,  entitled  complainant  to  interest  uu 
each  bonus  from  time  when  earned,  without 
demand. — Smith  v.  Balch,  105  A.  17. 

INTOXICATING  LIQUORS. 

Se«  Constitutional  Law,  €=>65 ;  Contempt,  ®=3 
28;  Counties,  ®=»74;  Criminal  Law,  ®=> 
829;  E'rauds,  Statute  of,  "©=>159;  Statutis. 
«;3>91,  114;    Witnesses,  <S=»345. 

m.   rOOAI.  OPTION. 

€=»32(2)  (N.J.Sup.)  Where  the  regular  town- 
ship clerk  was  absent  from  township  meeting 
held  in  connection  with  local  option  election  and 
the  person  who  was  elected  to  act  as  clerk 
was  not  a  resident  of  the  township,  the  meeting 
in  view  of  3  Comp.  St.  1910,  p.  3783,  }  1.  was 
invalid,  and  the  election  will  be  set  aside.— 
Reed  v.  Independence  Tp.  in  Warren  County. 
KC  A.  8. 

«=932(2)  (N..T.Sup.)  Where  notice  of  hearinr 
on  petition  filed  under  Laws  1918.  c.  2.  for 
an  election  to  determine  whether  the  sale  of 
intoxicants  should  be  prohibited  in  a  township, 
was  not  published  in  a  newspaper  at  least  five 
days  before  council  meeting,  in  accordance  with 
the  section  requiring  advi^tisement,  council  hml 
no  jurisdiction  to  submit  question,  and  elec- 
tion is  invalid. — In  re  I.amb,  105  A.  448. 
<S=933<3)  (N.J.Sup.)  Where  notice  of  local  op- 
tion election  was  published  11  days  before  elec- 
tion instead  of  15  days,  as  required  by  statute, 
the  election  is  invalid  and  will  be  set  aside, 
as    the  procedure  is    statutory   and   must   be 
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gtHctly  constraed  in  tbe  interest  of  th«  ptitdic. 
—Reed  ▼.  Independence  Tp.  in  Warren  County, 
106  A.  8. 

«=»34(1)  (N.J^up.)  Tlwt  Laws  1918,  p.  437, 
relating  to  method  of  furnishing  soldiers  vitli 
ballots  for  a  local  option  election  was  not  com- 
plied with,  where  the  question  was  submitted 
at  a  general  election,  would  not  vitiate  tbe  re- 
sult; section  9  providing  that  unofficial  ballots 
might  be  used,  and  the  date  fixed  by  law  for 
holding  a  general  election  being  a  matter  of 
common  knowledge. — In  re  Lamb,  105  A.  448. 

IV.   LICEirSES  AND  TAXES. 

«=36l(2)  (N.J.Sup.)  Members  of  board  of  alder- 
men of  city  of  Paterson,  ex  officio  invested  with 
jurisdiction  to  grant  and  revoke  licenses,  act 
judicially  on  hearing  on  a  charge  of  Sunday 
selling  of  liquor,  and  if  they  act  willfully,  in- 
tentionally, and  corruptly  in  disregard  of  the 
known  law  and  facts,  tbey  are  indictable.— State 
v.  Close,  105  A.  793. 

In  such  indictment  (P.  L.  1889,  p.  82,  {  10, 
as  amended  by  P.  L.  1906,  p.  201),  the  adver- 
bial phrase  "not  regarding  their  duty,  but  un- 
lawfully, willfully,  wrongfully,  maliriougl,v,  cor- 
ruptly, designedly,  and  in  defiance  of  their  law- 
ful duty  and  their  re9uiremeut8  of  good  order 
and  governmental,"  did  not  charge  specific  in- 
tent incompatible  with  due  administration  of 
justice. — Id. 

Such  indictment  (P.  L.  1889,  p.  82,  g  10,  as 
amended  by  P.  L.  1906,  p.  201),  not  averring 
that  one  acquitted  was  in  fact  guilty,  or  that 
evidence  had  satisfied  defendants  of  his  guilt, 
or  that  they  acquitted  with  some  specific  intent 
incompatible  with  due  administration  of  jus- 
tice, charged  no  crime. — Id. 

VI.   OFFENSES. 

«=9t43  (Me.)  tinder  Rev.  St.  c.  23,  i  1,  pro- 
viding that  all  places  used  for  the  illegal  sale 
or  keeping  of  intoxicantB  are  common  nui- 
sances, the  premises  involved  must  have  been 
habitually  and  customarily  used  for  the  pur- 
poses mentioned.— State  v.  Qastonguay,  105  A. 
402. 

Vm.   CRIMINAI.  FBOSECUTIONS. 

$=>236(9)  (Me.)  In  prosecution  under  Rev. 
St.  c.  3,  §  1,  providing  that  all  places  used  for 
tbe  illegal  sale  or  kepi>ing  of  intoxicants  are 
common  nuisances,  the  jury  may,  from  a  single 
act  of  keeping  or  selling,  be  justified  in  find- 
ing a  custom  or  habit,  or  keeping,  or  selling 
essential  to  conviction. — Btate  ▼.  Qastonguay. 
105  A.  402. 

«=>238(1)  (Me.)  The  sense  in  which  Rev.  St. 
c.  23,  S  1,  providing  that  all  places  "used"  for 
tbe  illegal  sale  or  keeping  intoxicants  are  com- 
mon nuisances,  uses  the  quoted  word  is  a 
question  for  the  court. — State  ▼.  Qastonguay, 
105  A.  402. 

€=>239(8)  (Me.)  In  prosecution  under  Rev. 
St.  c.  23.  {  1,  providing  that  all  places  used 
for  the  illegal  sale  or  keeping  of  intoxicants 
are  common  nuisances,  failure  to  instruct  that 
the  use  of  the  premises,  whether  for  a  long 
or  short  period,  must  have  been  customary  or 
common  was  error.— State  v.  Qastonguay,  105 
A.  402. 

Xn.  RIGHTS  OF  VROPERTT  AND 
CONTRACTS. 

«s»327(l)  (Vt.)  That  plaintifF  foreign  corpora- 
tion's soliciting  agent  did  not  have  an  agent's 
certificate  authorizing  him  to  solicit  business 
as  required  by  G.  L.  6490,  6491,  would  not 
make  sales  of  intoxicants  solicited  by  such 
agent  illegal;  the  statute  penalizing  the  solic- 
itor but  not  the  sale.- Fitzgerald  Bros.  Brew- 
ing Co.  V.  Kclley's  Estate,  105  A.  246. 

Arrangement,  whereby  only  a  part  of  liquors 
billed  to  S.  were  to  be  soW  by  him  under  his 
license,  the  remainder  to  be  kept  in  cold  stor- 
age and  delivered  to  plaintifiE's  other  custom- 


ers, etc.,  held  not  illegal  If  bona  fide  and  not 
designed  as  a  cover  for  illegal  sales  by  S.;  Acts 
1910,  No.  179,  I  3,  providing  that  no  person 
holding  a  liquor  license  of  any  class  shall  be 
appointed  agent  of  a  licensee  of  the  fourth 
class,  relating  to  the  appointment  of  soliciting 
agents,  and  not  to  services  performed  by  one 
who  is  not  such  agent. — Id. 
i&=>329(2)  (Vt)  In  suit  to  recover  from  es- 
tate of  K.  on  an  original  promise  by  him  in 
bis  lifetime  to  pay  for  certain  intoxicating  li(}- 
uors  sold  and  delivered  to  one  S.,  defendant  s 
contention  being  that  liquors  were  sold  to  K. 
unlawfully,  whether  the  soles  were  to  S.  on 
K.'8  credit  or  to  K.  personally  held,  under  tbe 
evidence,  for  the  jury. — Fitzgerald  Bros.  Brew- 
ing Co.  V.  Kelley's  Estate,  105  A.  246. 

In  suit  to  recover  from  estate  of  E.  on  an 
original  promise  by  him  in  his  lifetime  to  pay 
for  certain  intoxicating  liquors  sold  and  deliv- 
ered to  one  S.,  whether  plaintiff's  soliciting 
agent,  who  did  not  have  certificate  as  required 
by  G.  L.  6490,  6491,  authorizing  him  to  solicit, 
took  orders  for  liquor  in  question,  held,  under 
the  evidence,  for  the  jury. — Id. 

Whether  arrangement,  whereby  only  a  part 
of  liciuors  billed  to  S.  were  to  be  sold  by  him 
under  his  license,  was  designed  as  a  cover  for 
illegal  sales  by  S.  so  that  plaintiff  seller  could 
not  recover  purchase  price  of  liquor  sold  by 
S.,  held,  under  the  evidence,  for  the  jury.— Id 

'  INTOXICATION. 

See  Highways,  ®s»183,  184;    Negligence,  «=» 

JEOPARDY. 

See  Criminal  Law,  «=>16^19S. 

JITNEY. 

See  Carriers,  e=>23S,  280. 

JUDGES. 

See  AJGBdavits,  ^=»15;  Appeal  and  Error,  <g=» 
655^  1010;  Courts,  •=»102:  Evidence,  <S=» 
83;  Execution,  ®=»451;  Justices  of  the 
Peace;    Time,  <8s»ll. 

JUDGMENT. 

See  Affidavits,  «c»15;  Costs,  <8=938;  Courts, 
<S=>102;    Estoppel,  €=>68;    Execution. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error, 

n.  BT  CONFESSION. 

^3>32  (Md.)  Judgments  may  be  taken  as  col- 
lateral' security  for  an  existing  indebtedness,  or 
future  advances.- First  Mortgage  Bond  Home- 
stead Ass'n  v.  Mehlhom,  106  A.  626. 
®=»38  (DeLSuper.)  One  of  two  defendants  can- 
not, in  tbe  obsence  of  the  other,  without  at 
least  proper  outhority,  confess  judgment  against 
both.— O'Neal  v.  Mussick,  105  A.  518. 
e=>50  (Md.)  Where  judgment  is  entered  as. 
collateral  security  for  existing  indebtedness,  or 
as  security  for  future  advances,  the  substance 
of  the  agreement,  or  at  least  a  reference  tliere- 
to,  should  be  inserted  by  clerk  in  his  memoran- 
dum.—First  Mortgage  Bond  Homestead  Ass'n 
v.  Mehlhorn,  105  A.  526. 

®=957  (Md.)  Where  trustee  sought  to  have 
confessed  judgment  entered  against  mortgagor 
upon  mortgagor's  default,  pursuant  to  provi- 
sions of  mortgage  authorizing  such  confession 
of  judgment,  without  giving  mortgagor  credit 
for  payments  to  trustee  to  constitute  sinkihs 
fund  for  payment  of  bonds  secured  by  mort- 
gage, court  properly  refused  to  enter  judgment. 
— First  Mortgage  Bond  Homestead  Ass'n  ▼. 
Meblborn,  105  A.  626. 
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rv.  BT  DEFAUI.T. 

(B)  Openlns  or  Setting  Aalde  Detanlt. 

4=9137  (Conn.)  When  a  default  judgment  is 
against  conscience  and  applicant  for  a  new 
trial  has  had  no  opportunity  to  defend,  but 
was  prevented  by  accident  or  fraud,  without 
fault  on  hia  part,  the  court  baa  jurisdiction  to 
grant  relief,  although  the  application  is  not 
based  on  any  statute,  but  upon  the  inherent 
equity  powers  of  the  court.— Dante  t.  Dante, 
105  A.  353. 

VI.   ON  TBIAI.  OF  ISSUES. 

(C)  Conformity    to    Procesa,    PleadlnKSi 
Proofs,  and  Verdict  or  Flndlnsa. 

«=9253(2)  (Me.)  Where  plaintiff  claimed  in- 
terest from  a  specified  date,  the  court  cannot 
render  judgment  for  interest  from  an  earlier 
date— Nickels  v.  Nichols,  105  A.  386. 
9s>256(l)  (Md.)  A  judgment  in  an  ejectment 
case  should  follow  the  verdict.— McDonald  t. 
Cit7  of  Baltimore,  105  A.  206. 

IZ.  OPENIHO  OB  TAOATINO. 

4=s>379(l)  (Md.)  When  a  motion  is  made  to  set 
aside  a  judgment  after  the  term  at  which  it  is 
rendered,  the  proof  of  fraud,  deceit,  surprise,  or 
mistake  must  be  clear  and  satisfactory,  and  it 
must  appear  that  the  party  making  the  appli- 
cation has  acted  in  good  faith,  with  ordinary 
diligence,  and  that  he  has  a  meritorious  de- 
fense.— Scheldt  V.  Schermerhorn,  105  A.  581. 
^=3392  (Md.)  On  motion  to  strike  out  a  judg- 
ment after  the  term,  held  that  the  moving  par- 
ty bad  the  burden  of  showing  that  the  judg- 
ment had  been  rendered  as  the  result  of  fraud, 
deceit,  surprise,  or  mistake. — Scheldt  t.  Sdier- 
merhorn,  105  A.  581. 

When  a  motion  is  made  to  set  aside  a  judg- 
ment after  the  term  at  which  it  is  rendered, 
the  proof  of  fraud,  deceit,  surprise,  or  mistake 
must  be  clear  and  satisfactory,  and  it  must  ap- 
pear that  the  party  making  the  application  has 
acted  in  good  faith,  with  ordinary  diligence,  and 
that  he  has  a  meritorious  defense.— Id. 

ZX.   COLLATERAX.   ATTACK. 

(B)  Gronnda. 

€=>S03  (N.J.Ch.)  In  suit  for  specific  perform- 
ance,  fact  that  a  bill  to  foreclose  equity  of  re- 
demption of  owners  of  land  sold  under  Tax  Act, 
I  59,  does  not  expressly  aver  amount  due  com- 
plainant wiU  not  bo  considered ;  the  decree  in 
foreclosure  proceeding  not  being  subject  to  col- 
lateral attack  for  that  reason. — Silver  v.  Gattcl, 
105  A.  137. 

4=9504(3)  (N.J.Ch.)  B^nal  decree  in  proceed- 
ings to  foreclose  equity  of  redemption  of  own- 
ers of  land  sold  under  Tax  Act,  (  59,  cannot  be 
collaterally  attacked  in  a  specific  performance 
suit  because  not  fixing  the  amount  due,  and  al- 
lowing time  for  payment,  as  is  the  practice  in 
strict  foreclosure.— Silver  v.  Gattel,  105  A.  137. 

XXIX.   MEKOEB  AND  BAB  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  JndKmenta  Opemttve  bm  Bar. 

€=>570(3)  (Me.)  Sellers  of.  farm  sued  in  as- 
sumpsit by  purchaser  claiming  that  contract 
was  rescinded  because  of  fraudulent  repre- 
sentations substantlall:^  the  same  as  were  set 
forth  in  her  prior  action  for  deceit,  in  which 
she  took  voluntary  nonsuit,  held  not  estopped 
by  prior  record,  tney  having  set  up  rescission 
as  special  defense,  to  deny  any  rescission  of 
contract. — Gordon  t.   Hutcnins,   105  A.  356. 

(B)   Caaaea  of  Action  and  Defcnaea  Merir* 
cd.  Barred,  or  Conclnded. 

4=»582  (R.I.)  A  claim  becomes  merged  in  the 
judgment  recovered  thereon.— Garabedian  v. 
Avedisian,  105  A.  516. 


Xrr.  CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(A)   Jadvmenta   Conclnaive  In  Oemeral. 

4s>65l  (Me.)  Decree  enjoining  defendant  wa- 
ter company  from  taking  plaintiff's  timber  land 
by  eminent  domain,  on  the  ground  that  the  pro- 
posed taking  was  for  private  use,  though  grant- 
ed apparenuy  by  consent  without  actual  hear- 
ing, pursuant  to  stipulation  that  result  of  an- 
other suit  should  govern,  estops  water  company 
from  denying,  when  sued  in  tort  b^  plaintiff  for 
having  wrongfully  instituted  eminent  domain 
proceedings,  that  taking  was  for  private  pur- 
poses.— Sidcllnker  v.  York  Shore  Water  Co., 
105  A.  122. 

(B)   Persona  Concluded. 

€=>675(1)  (Conn.)  Where,  after  appointment  of 
receivers  for  corporation,  defense  of  action  in 
another  jurisdiction  against  corporation  was 
with  authority  of  appointing  court  continued 
by  them  In  corporation's  name,  as  authorized 
by  Gen.  St.  1918,  {  6083,  receivers  and  appoint- 
ing court  were  as  much  bound  by  judgment  in 
such  action  as  though  defense  had  boen  conduct- 
ed openly  in  name  of  receivers,  since  one  in 
whose  behalf  a  suit  is  defended  is  bound  by 
judgment  therein.— Macdonald  r.  iEtna  Indem- 
nity Co.,  105  A.  470. 

XV.  LIEN. 

4=3780(5)  (Md.)  A  trust  in  land  may  be  creat- 
ed by  parol,  and  where  a  wife  gave  husband  a 
deed  and  it  was  verbally  agreed  that  the  hus- 
band was  to  convey  to  another,  and  husband 
did  convey  to  such  other  person,  the  husband 
had  acquired  no  interest  to  which  a  judgment 
lien  would  attach.— Wilmer  t.  Dunn,  105  A. 
319. 

XVH.  FOBEIGN  JUDGMENTS. 

<8=822(2)  (Me.)  Const  U.  S.  art  4,  |  1,  re- 
quiring full  faith  and  credit  shall  be  given  In 
each  state  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state,  does  not 
authorize  the  use  in  evidence  against  an  admin- 
istrator in  one  state  of  a  judgment  against  the 
same  person  as  administrator  of  the  same  intes- 
tate in  another  state.— Nash  v.  Benari,  106  A. 
107. 

®=>829(2)  (N.J.Ch.)  Federal  district  court  of 
Pennsylvania  has  no  jurisdiction  to  appoint  gen- 
eral receiver  of  New  Jersey  corporation  on  bill 
filed  by  stockholder  and  its  determination  and 
that  of  the  Circuit  Court  of  Appeals  for  Third 
Circuit  to  the  contrary  is  not  binding  upon 
Court  of  Chancery  in  matter  of  application  for 
appointment  of  receiver,  allowance  of  legal  ex- 
penses against  corporation,  etc. — Hitchcock  v. 
American  Pipe  &  Construction  Co.,  105  A.  655. 

XXX.  ACTIONS  ON  JUDGMENTS. 
(B)   Forelarn  Jndrntenta. 

4=>925  (Me.)  A  judgment  against  the  adminis- 
trator of  a  deceased  person  in  one  state  is  no 
evidence  of  debt  in  a  subsequent  suit  by  the 
same  plaintiff  in  another  state  against  an  ad- 
ministrator, whether  the  same  or  a  different 
person,  or  again.st  any  other  person  having  as- 
sets of  the  deceased. — Nash  v.  Benari,  IflS  .\. 
107. 

4=>932  (Me.)  There  is  no  privity  between  ad- 
ministrators of  estates  of  same  intestate  in  dif- 
ferent states,  and  a  judgment  against  one  will 
furnish  no  right  of  action  against  the  other  to 
affect  asspts  received  by  latter  under  his  own 
administration ;  and  this  is  true  where  the 
same  person  is  administrator  in  both  states. — 
Nash  V.  Benari,  106  A.  107. 

JUDICIAL  SALES. 

See  Appeal  and  Error,  4=>78,  103;  Assign- 
ments for  Banefit  of  Creditors,  *=»247 ; 
Bankruptcy,  4=»433:  Execution,  4=3:£21. 
222,  242,  250,  251;   Fraudulent  Conveyances, 
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«=»184;  Judgment,  4=3603,  604;  Mortgage*, 
«S!>354,  368,  36»,  611,  617,  626;  Partition, 
«s=»77:  Pleading,  «=>343;  Taxation,  «=» 
708,  722. 

JURISDICTION. 

See  Criminal  Law,  «=»90. 

JURY. 

Bee  Appeal  and  Error,  «=>78,  861;    Criminal 
Law,  <8=»923,  956,  1024;    Trial,  «=»146. 


See 


JUSTICES  OF  THE  PEACE. 

its, 
and 


Landlord  and  Tenant,  €=3291. 

in.  cnm.  xurisdiotiom  amb  au- 
thority. 

«=>38(3)  (DeLSuper.)  Under  Rev.  Code  1915, 
S  4062,  conferring  upon  justice  courts  juris- 
diction of  actions  of  trespass  for  direct  and 
immediate  injuries  in  destroying  personal  prop- 
erty, a  complaint  tliat  defendant  overtook 
plaintiff  upon  a  highway  "and  with  force  and 
arms  drove"  defendant's  automobile  into  plain- 
tiff's automobile  "with  great  force,"  breaking 
and  damaging  plaintiff's  automobile  in  the  sum 
of  $150,  held  within  the  jurisdiction  of  the 
court— Reed  v.  Guessford,  105  A.  428. 

IV.  PROCEDUBE  IN  CIVH.  CASES. 

®=>I20  (Del. Super.)  Notwithstanding  defect  in 
service  or  return  of  summons,  a  justice  may 
xender  judgment  against  a  defendant  appearing 
on  his  confession. — O'Neal  v.  Mussick,  105  A. 
518. 

<'=>I22(1)  (Del.Supcr.)  A  justice  of  the  peace 
cannot,  under  Rev.  Code  1915,  §§  4008,  4011, 
the  constable's  return  not  stating  date  of  serv- 
ice or  being  verified  by  bis  affidavit,  without 
hearing  plaintiflTs  allegations  and  proof,  ren- 
der default  judgment  against  a  defendant. — 
O'Neal  V.  Mussick,  105  A.  518. 

V.  REVIEW   OF   PROCEEDINGS. 
(A)  Appeal  and  Krror. 

®=>I59(9)  (Del.Super.)  On  appeal  from  justice 
of  the  peace  to  superior  court,  where  entry  of 
surety  re<niired  by  Rev.  Code  1915,  (  4035, 
was  not  made  in  the  personal  name  of  the  ap- 
pellant in  which  he  had  brought  the  action, 
but  in  the  name  of  a  company  under  which  he 
did  business,  the  appeal  will  be  dismissed. — 
Irfviton  V.  Walsh,  105  A.  838. 
€=3 1 60  (3)  (Del.Super.)  On  appeal  from  justice 
of  the  peace  to  superior  court  on  the  return  of 
the  summons  with  sheriff's  indorsement  there- 
on of  non  est  inventus,  an  aUas  summons  should 
be  issued  before  the  next  term:  issuance  after 
intervening  term  being  too  late. — ^Leviton  v. 
Walsh,  105  A.  838. 

4=9 1 60(6)  (Del.Super.)  Where  defendant  in  an 
action  before  a  justice  entered  an  appeal,  it 
became  necessary  that  respondent  be  summon- 
ed to  appear  and  answer,  in  view  of  Rev.  Code 
1915,  i  4036,  and  on  return  of  summons  non 
est  inventus  an  alias  summons  should  have 
been  issued  at  least  before  the  next  term,  the 
failure  to  secure  which  amounts  to  neglect  to 
prosecute,  and  authorizes  dismissal. — Morrison 
T.  Montgomery,  105  A.  425. 
•  <=9l6l(3)  (Del.Super.)  On  appeal  from  justice 
of  the  peace  to  superior  court,  where  an  alias 
summons  upon  return  of  summons  with  the 
sheriff's  indorsoment  of  non  est  inventus  was 
not  issued  until  after  intervening  term,  a  gen- 
eral appearance  by  respondent  cured  the  defect. 
— Leviton  v.  Walsh,  105  A.  838. 

LABOR  DISPUTES. 

See  Master  and  Servant,  «=>38& 


LANDLORD  AND  TENANT. 

See  Appeal  and  Error,  ®=3l208;  Cancellation 
of  Instruments,  <S=>10;  Corporations,  ®=» 
565,  5(50 ;  Criminal  Law,  «o4.^2 ;  Disorderly 
House,  <S=s>19;  Frauds,  Statute  of,  '©=»64; 
(Ground  Rents;  Landlord  and  Tenant,  €=> 
79;  Mechanics'  Liens,  €=75;  Municipal 
Corporations,  €=»721 ;  Sales,  €=>59,  80 ; 
Specific  Performance.  iS=3l6,  139;  Trial,  <S=> 
243;  Vendor  and  Purchaser,  <S=>18;  WiUs, 
€=3559. 

m.  LAin)I.ORD'S  TITIX  AMD  RE- 
VERSION. 

(A)  Rlshta  and  Powera  o(  Landlord. 

€=960  (Pa.)  Where  a  lessee  after  date  of  lease 
acquires  an  undivided  one-half  Interest  in  leas- 
ed premises,  the  lease  does  not  by  mere  op- 
eration of  law  merge  in  the  fee  subsequently 
obtained.— Pstterson  v.  United  Natural  Gas 
Co.,  106  A.  828. 

rV.   TERMS  FOR  TEARS. 

(B)    AaaiKnment,  Snblettlnar,  and  Hort- 
■rave. 

€=>79(2)  (N.J.Ch.)  Where  a  lease  of  certain 
lands  contained  an  option  to  purchase  those 
and  other  adjoining  lands,  a  sublease  for  whole 
term  at  a  larger  rental  reserving  right  of  re- 
eotiy  at  end  of  term  or  for  condition  broken, 
whether  considered  as  an  assignment  of  the 
lease  or  not,  held  not  to  have  assigned  the  op- 
tion to  purchase. — Behr  v.  Hur^vitz,  105  A.  486. 
€=380>/4  (N.J.Ch.)  Bvidence  held  to  show  that 
neither  lessee  nor  sublessee  intended  that  the 
option  contract  in  the  lease  should  pass  to  sub- 
lessee.—Behr  V.  Hurwitz,  105  A.  486. 

(C)  Bxtenaiona,  Renewals,  and  Options  to 
Parchaae  or  Sell. 

€=>86(3)  (Me.)  A  provision  in  a  written  lease 
requiring  written  notice  at  a  certain  time  of  In- 
tention to  renew  might  be  waived,  either  ex- 
pres-sly  or  by  inference  from  the  conduct  of  the 
parties,  and  the  term  of  the  lease  continued  by 
such  waiver.— McCaun  v.  Bass,  105  A.  130. 
€=>92(4)  (N.J.Ch.)  Under  a  lease  agreement 
with  option  to  purchase,  where  lessee  exercised 
his  option  by  notice  in  writing  served  on  the 
owners,  the  contract  to  purchase  was  complete, 
vesting  equitable  title  in  lessee,  aud  thereafter 
owners  could  not,  by  breach  of  covenant  to  con- 
vey, compel  continuance  of  relation  of  landlord 
and  tenant  for  the  purpose  of  creating  a  broach 
of  covenant  to  pay  rent  so  as  to  enable  them  to 
declare  the  option  forfeited. — Behr  v.  Hurwitz, 
103  A.  486. 

(O)  Termination. 

€=3)09(1)  (Me.)  Evidence  held  to  show  that 
lessee  had  surrendered  the  lease. — McCann  v. 
Bass,  105  A.  130. 

€=3)10(1)  (Me.)  Evidence  held  to  show  that 
Ies.<!ee  had  abandoned  the  lease. — McCann  v. 
Bass,  105  A.  130. 

Vn,   PREMISES  AND  ENJOTMENT 
AND  USE  THEREOF. 

(B)  Poaaeaalon,  Eajorment,  and  Uae. 

€=»)29(1]  (N.J.Snp.)  A  tenant  cannot  sue  in 
forcible  entry  and  detainer,  under  2  Comp.  St 
1910,  p.  2599,  {  5.  for  possession  of  the  prem- 
ises wrongfully  withheld  by  the  landlord. —  Mil- 
ler T.  Kutscbinski,  105  A.  20. 

IX.   RE-ENTR-r  AND   RECOVERY   OF 
POSSESSION   BT  I^NDLORD. 

€=9290(2)  (Del.Super.)  The  subletting  of  de- 
mised premises  in  violation  of  stipulation  in 
lease  not  to  sublet  without  consent  of  owner 
is  not  sufficient  in  itself  to  support  remedy  af- 
forded by  Rev.  Code  1915,  |  40G8.  for  forcible 
detainer. — Bell  v.  Campo,  10a  A.  830. 
€=>29)(8)  (Del.Super.)  A  statement  filed  in  a 
cause  of  forcible  detainer  held  not  in  substan- 
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tial  compliance  with  Rev.  Code  1915,  J  4068. 
either  in  form  or  substance.— Bell  v.  Campo, 
105  A.  835. 

<S=>29I(18)  (DeLSuper.)  Under  Bev.  Code 
1915,  i§  37636,  3763h,  as  added  by  29  Del. 
Laws,  c.  250,  §§  5,  8,  providing  that  the  right 
of  appeal  from  the  court  of  common  pleaa  for 
New  Castle  county  shall  correspond  to  right 
of  appeal  from  justice  of  peace,  an  appeal  will 
not  he  from  judgment  in  landlord's  action  for 
possession  against  hold-over  tenant,  no  appeal 
m  forcible  entry  and  detainer  and  hold-over 
cases  being  prescribed  by  Rev.  Code  1915,  §S 
4066-4084,  defining  right  of  appeal  from  jus- 
tices of  peace.— David  v.  Frantz,  105  A.  837. 

Bev.  Code  1015,  §  4034,  providing  for  ap- 
peals from  justices  of  the  pea£e  in  action  of 
debt  made  applicable  to  court  of  common  picas 
for  New  Castle  county,  does  not  authorize  an 
appeal  from  judgment  ih  landlord's  action  for 
possession  against  holding  over  tenant.— Id. 
cS=3308(2)  (Conn.)  Where  lessee,  in  summary 
process  proceedings  under  a  lease  terminating 
if  rent  was  not  paid  before  the  lOtb  of  the 
month,  testified  that  he  went  to  the  lessor's 
house  four  times  to  pay  rent,  but  could  not 
find  him,  a  letter  written  by  lessee,  dated  on 
the  day  following  the  last  visit,  complaining 
of  stopped-up  water  pipes,  but  not  mentioning 
the  lessee's  visits,  was  admissible  in  rebuttal. 
— Manfredi  v.  McAulifEe,  105  A.  343. 

Where  a  lessor  had  habitually  accepted  re- 
ceipted bills  for  material  for  repairs  furnished 
by  a  lessee  in  payment  of  rent,  although  not 
required  to  do  so  by  the  lease,  such  receipted 
bills,  when  offered  by  lessor,  were  admissible  in 
an  action  of  summary  process. — Id. 
®=s>309  (Conn.)  In  summary  process  proceed- 
ings under  a  lease  whereby  lessor  was  to  furnish 
material  for  repairs,  where  it  appeared  that 
lessee  had  nevertheless  paid^  his  rent  in  part 
by  receipted  bills  for  materials  furnished,  an 
instruction  that  it  was  for  the  jury  to  decide 
whether  a  tender  of  part  of  the  money  and  the 
balance  of  the  rent  in  receipted  bills  was  suf- 
ficient was  erroneous,  in  the  absence  of  a  show- 
ing of  modification  of  the  lease.— Manfredi  y. 
McAulifEe,  105  A.  843. 

LARCENY. 

See  Criminal  Law,  i8=3594;  Robbery,  «=»1,  6. 

t.  OFFENSES    AND  RE8PONSIBII.ITT 
THEREFOR. 

®=»l  Cpel.Gen.Ses8.)  "Larceny"  is  the  feloni- 
ous taking  and  carrying  away  of  the  personal 
goods  of  another,  with  intent  to  convert  them 
to  his  (the  taker's)  use,  without  the  consent  of 
the  owner.— State  v.  Lapista,  105  A.  676. 

LAY  JUDGES. 

See  Coarts,  «s»102. 

LEASE. 

See  Cancellation  of  Instruments,  ^slO ;   Land- 
lord and  Tenant. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  9=»65. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  «»995 ;  Witnesses,  «=» 
275. 

I.  WORDS   AND    ACTS   ACTIONABX.E, 
AND  UABILITY  THEREFOR. 

^=»7(6)  (Pa.)  A  newspaper  charge  that  plain- 
tiff was  guilty  of,  and  had  been  arrested  for, 
beating  and  ill-treating  his  wife,  was  calculated 
to  expose  plaintiff  to  disgrace,  odium,  and  con- 
tempt in  the  estimation  of  his  friends  and  ac- 


quaintances  or  the  public,  and  was  libelous  per 
se.— Drebin  v.  Jewish  World  Pub.  Co.,  105 
A.  68. 

®=>33  (Pa.)  Where  words  of  a  libel  are  de- 
famatory, the  law  will  presume  damages. — Dre- 
bin v.  Jewish  World  Pub.  Co.,  105  A,  58. 

IV.  ACTIONS. 

(B)      Pmrtles,      Preliminary     ProeeeillBK*> 
and  Pleadlnar. 

«=s>8l  (Del.Super.)  When  the  words  alleged  to 
be  libelous  are  not  themselves  prima  facie  ac- 
tionable, it  is  necessary  in  the  indictment  to 
set  forth  extrinsic  matter  to  show  that  they 
are  actionable,  and  then  by  innuendo  set  forth 
the  fixed  meaning  the  words  should  bear. — 
Crossland  v.  Freeman,  105  A.  145. 
«s»86(l)  (DeLSuper.)  The  purpose  of  the  "in- 
nuendo" is  to  explain  the  words  in  the  alleged 
libel  and  to  give  them  their  proper  meaning, 
but  not  to  enlarge  the  words  beyond  their  nat- 
ural meaning,  unless  there  is  an  averment  of 
introductory  matter  with  which  they  are  con- 
nected.—Crossland  V.  Freeman,  105  A.  145. 
<g=>86(l)  (N.J.)  Under  Practice  Act,  g  106.  the 
pleader  may  aver  that  the  words  set  forth  as 
libelous  or  slanderous  were  used  in  any  de- 
famatory sense  he  may  see  fit  to  attribute  to 
them.— Bingham  v.  Schindel,  105  A.  727. 
<S=s>86(l)  (Pa.)  The  office  of  an  "innuendo"  is 
to  aver  the  meaning  of  the  language  employed. 
—Drebin  v.  Jewish  World  Pub.  Co.,  105  A.  58. 
<8=>I00(3)  (NJ.)  Under  the  plea  of  general  is- 
sue, the  truth  of  the  alleged  slandierous  words 
spoken  may  be  proved,  but  only  to  the  extent 
of  rebutting  the  presumption  of  malice. — Bing- 
ham v.  Schindel,  105  A.  727. 

(C)  EiTldence. 

€=104(2)  (N.J.)  In  an  action  for  slander,  it 
was  proper  to  instruct  that  in  determining 
whether  or  not  the  words  were  spoken  the  jury 
could  consider  the  testimony  of  plaintiff  and 
his  wife  relating  to  a  conversation  in  which 
defendant  twitted  plaintiff  "about  riding  around 
in  an  automobile  when  he  owed  for  his  rent" 
and  indicated  determination  to  discredit  plaintiff 
with  his  employers. — Bingham  v.  Schindel,  105 
A.  727. 

(B)   Trial,  Jad^meat,  and  Rev^Ieir. 

9=»I23(2)  (Pa.)  Whether  the  innuendo  in  an  ac- 
tion for  libel  is  warranted  by  the  language  de- 
clared on  is  for  the  court, — Drebin  v.  Jewish 
World  Pub.  Co.,  105  A.  58. 
<S=>I23(3)  (Pa.)  Whether  charge  of  being 
arrested  for,  and  being  guilty  of,  beating  and 
ill-treating  wife,  is  calculated  to  expose  hus- 
band to  disgrace,  odium,  and  contempt  in  the 
estimation  of  his  friends,  acquaintances,  or  of 
the  public,  are  questions  for  the  court. — Drebin 
V.  Jevrish  World  Pub.  Co.,  105  A.  58. 

Where  declaration  in  action  for  libel  averrea 
defendant's  publication  of  an  article  charging 
plaintiff  with  being  arrested  for,  and  beins 
guilty  of,  beating  and  ill-treating  his  wife,  li- 
belous per  se,  case  should  have  been  submitted 
to  jury,  though  the  innuendo  as  to  plaintiff's 
conspiracy  with  his  brother  to  place  his.  wife 
in  an  insane  asylum  was  not  sustained. — Id. 
«=9l23(4)  (N.J.)  Whether  the  aUeged  slander- 
ous words  that  plaintiff  "conducted  himself 
improperly  with  women  while  his  wife  was  ill 
in  the  hospital;  he  had  them  at  his  house" — 
were  used  in  the  defamatory  sense  of  charging 
plaintiff  with  adultery  or  immoral  conduct  as 
alleged,  was  a  question  for  the  jury. — ^Bingham 
v.  Schindel,  m  A.  727. 

LICENSES. 

See  Continuance,  ®=>14;   Intoxicating  Liquors, 
<S=61,  327,  329;    Negligence,  «±s>32^    Phyad- 
cians  and  Surgeons,  9=»2,  6;   Pleading, 
276,  280. 
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LIENS. 

See  Bailment,  €=»18;  Bankruptcy,  ^s>18S; 
Executors  and  Administrators,  $s»2^,  231; 
Gifts,  «s»22:  Judgment  «=>780;  Livery 
Stable  and  Garage  Keepers,  €=>8;  Mechan- 
ics' Liiens ;  Mortgages,  d=>133 ;  Receivers, 
«=77, 

4s>7  (Conn.)  A  void  contract  cannot  giviB  rise 
to  a  valid  lien.— Barker  Piano  Co.  v.  Commer- 
cial Security  Co.,  105  A.  329. 

LIFE  ESTATES. 

See  Appeal  and  Error,  S=3ll70;  Descent  and 
Distribntion,  €=»6 ;  Statutes,  ®=3ll5;  Trusts, 
«=3l79;  Wills,  <S=3600,  616,  6S1,  686,  821, 
823. 

^=»I7  (Md.)  Generally  the  remainderman  it 
not  chargeable  for  permanent  improvements 
vrhich  the  lifp  tenant  places  upon  the  land.— 
Wagner  v.  Ruhl,  105  A.  770. 

Rpmaindermcn  were  not  chargeable  for 
permanent  improvements  placed  upon  land  by 
life  tenant  where  not  made  for  immediate  use 
of  remaindermen  and  where  they  did  not  agree 
either  expressly  or  by  implication  to  pay  costs 
thereof. — Id. 

Life  tenant's  personal  repreaentative  cannot 
recover  from  remaindermen  the  value  of  im- 
provements placed  upon  land  by  lessees  of  life 
tenant  at  their  own  expenses  and  to  the  cost 
of  which  life  tenant  did  not  contribute,  and  as 
a  result  of  which  she  enjoyed  greatly  increased 
rentals.— Id. 

LIMITATION  OF  ACTIONS. 

See  Adverse  PossessicHi ;  Appeal  and  Error, 
€=>151 ;  Breach  of  Marriage  Promise,  4=s>15 ; 
EiQuity,  «s3S7,  452 ;  Executors  and  Adminis- 
trators, «=»223,  224,  231;  Husband  and 
Wife,  «=>220;  Receivers.  <S=>150 ;  Reforma- 
tion of  Instruments,  ^a»32. 

X.  STATUTES    OF    XtMITATION. 

(A)  iratare.  Validity,  and  Constractlon  In 
General. 

4s»l5  (N'J.Sup.)  Right  of  guarantor  to  in- 
voke the  rule  that  the  statute  of  limitations  is 
not  suspended  by  payments  made  by  the  maker 
of  the  note  guaranteed  is  not  waived  because 
contract  of  guaranty  authorizes  holder's  ac- 
ceptance of  payments  on  the  note;  there  being 
no  express  waiver  of  statute. — Smith  v.  Dow- 
den,  105  A.  720. 

n.  COMFITTATZOIT  OF  PERIOD  OF 
.      UMITATION. 

(A)  Aeornal  of  Rlsltt  ot  Action  or  De- 
fense. 

«=946(6)  <N.J.Cb.)  City's  cause  of  action 
against  waterworks  contractor  for  breach  of 
contract  because  of  impurity  of  water  accrued, 
at  the  latest,  when  city  took  over  works  from 
contractor  and  paid  him  therefor. — Jersey  City 
V.  Jersey  City  Water  Supply  Co.,  105  A.  494. 

(C)   Personal   Disabilities   and   Privileges. 

^=»73(4)  (Pa.)  In  suit  by  wife  against  her  hus- 
band to  protect  her  property,  statutes  of  limi- 
tations or  estoppels  by  lapse  of  time  ordinarily 
do  not  affect  her  rights,  as  on  grounds  of  pub- 
lic policy  she  cannot  be  expected  to  treat  her 
husband  as  a  stranger;  Act  April  22,  1850  (P. 
L.  532,  53,*))  f  6.  not  applying.— Morriab  r. 
Morrisb.  105  A.  83. 

«=s»73(4)  (Vt.)  Wife's  claim  for  money  lent 
husband  does  not  outlaw  as  long  as  the  marital 
relation  continues. — Stockwell  v.  Stockwell's 
Estate,  105  A.  30. 

(F)   Isnorance,  Mistake,  Trnst,  Frand,  and 
Concealment  of  Cause  of  Action. 

<3=»I02(8)  (N.J.)  Where  defendant,  a  builder, 
employed  complainant  as  general  superintend- 


ent and  agreed  to  pay  him  a  bonus  on  each 
house  completed  and,  on  request,  purchased  a 
bouse,  applied  bonuses,  and  gave  mortgage  to 
vendor  for  balance,  and  agreeing  to  apply  sub- 
sequently earned  bonuses  to  reducing  mortgage 
principal,  he  was  bound  by  a  constructive  trust 
to  apply  bonuses  as  earned,  so  that  statute  of 
limitations  did  not  apply.— Smith  v.  Balch,  105 
A.  17. 

m.  ACKHOWI.EDOMENT,  NEW 

PROMISE,  AHB  PART 

PATHEMT. 

<Ss>l39  (R.I.)  A  judgment  cannot  be  revived 
by  a  partial  payment.— Garabedion  v.  Avedi- 
sian,  105  A.  516. 

C=>I55(3)  (NJ.Snp.)  Payments  on  account  by 
the  maker  do  not  suspend  the  running  of  the 
statute  of  limitations  as  to  the  indorser.— 
Smith  T.  Dowden,  105  A.  720. 

Payments  by  the  maker  do  not  suspend  run- 
ning of  statute  of  limitations  against  the  ob- 
ligation of  a  guarantor,  which  matures  when 
the  maker  defaults  at  the  maturity  of  the  note, 
and  the  statute  then  begins  to  run. — Id. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

e=>8(l)  (N.J.Sup.)  Under  Act  April  14,  1915 
(P.  L.  p.  556)  I  1,  giving  garage  keepers  a  lien 
on  automobile  for  which  supplies  are  furnished, 
a  garage  keeper  has  a  lien  on  an  automobile 
for  which  be  furnisbes  supplies,  although  au- 
tomobile was  never  in  hi»  possession.— Frank 
V.  DaUey,  105  A.  9. 

Garage  keeper  who  furnished  supplies  for  au- 
tomobile may  seize  car  and  enforce  its  lien  un- 
der Act  April  14,  1015  (P.  L.  p.  556),  though 
automobile  is  in  possession  of  and  has  been  sold 
to  an  innocent  purchaser  for  value  who  had  no 
notice  of  garage  keeper's  claim.— Id. 

LOGS  AND  LOGGING. 

See  Appeal  and  Error,  «s>1083,  1056;  Car- 
riers, 9=3>91 ;  Damages,  ^=9112 ;  Eminent 
Domain,  «=»246,  206,  302;  Evidence,  <S=»18, 
121,382;  Judgment,  «=s>651 ;  Navigable  Wa- 
ters, «=>46. 

LOST  INSTRUMENTS. 

See  Pleading,  «=s>205. 

LUNATICS. 

See  Insane  Persons. 

MANDAMUS. 

n.   SUBJECTS  Aim  XOTRPOSES  OF 

RELIEF. 

(B)   Acts   and  Proceedlnars  of  Public   OfB- 

cers  and  Boards  and  Mnnlclpalitles. 

^B»77(4)  (Pa.)  Peremptory  mandamus  to  com- 
pel school  directors  to  reinstate  relator  whom 
they  had  unlawfully  removed,  on  alleged  ground 
of  his  absence  at  tnree  successive  regular  meet- 
ings, where  it  appeared  that  one  of  such  meet- 
ings had  not  taken  place,  that  another  was  not 
a  regular  meeting  and  that  respondents'  motive 
was  to  create  a  vacancy,  was  properly  granted. 
—Commonwealth  v.  Scutt,  105  A.  59.  . 

III.  JURISDICTION.  PROCEEDINGS, 
AND  RELIEF. 

®=3|80  (Pa.)  On  mandamus,  where  plaintiff's 
right  to  reinstatement  in  office  as  member  of  a  . 
board  of  school  directors  wtCs  clear  from  the 
evidence  and  from  findings  in  a  former  equity 
suit  on  samp  cause  of  action  in  same  court,  the 
court  properly  awarded  mandamus  in  peremp- 
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tory  rather  than  in  altemative  form,  in  view  of 
Act  June  8,  1893  (P.  L.  346)  §  2.— ConHnon- 
wealth  V.  Scutt,  105  A.  59. 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Appeal  and  Error,  9=232,  1009,  1048, 
1052;  Conspiracy,  €=s21;  Corporations,  €=» 
306;  Fraud,  <S=98,  11,  22,  36,  53,  64.  65; 
Injunction,  «=3225;  Principal  and  Agent, 
®=»161 ;  Trade-Marks  and  Trade-Names,  «=» 
70;    Trial,  «=>296. 

MARRIAGE. 

See  Appeal  and  Error,  e=5959;  Breach  of 
Marriage  Promise;  Divorce;  Equity,  ^=» 
267;    Husband  and  Wife. 

«=s>3  (Del.Super.)  In  action  for  divorce,  Dela- 
ware court  must  recognize  legality  of  common- 
law  marriage  of  parties  in  and  under  the 
laws  of  the  state  of  New  York.— Petras  v.  Pet- 
ras,  105  A.  835. 

«=>I3(N.J.)  A  cohabitation  meretricious  in 
its  origin  became  matrimonial,  and  a  common- 
law  marriage,  when,  on  information  of  death 
of  woman's  first  husband,  removing  the  only 
impediment  to  marriage,  the  man  declared  to 
her  that  she  was  his  wife,  and  thereafter  both 
by  habit,  conduct,  and  declarations  held  them- 
selves out  as  husband  and  wife. — SchafEer  v. 
Krestovnikow,  105  A.  239. 
«=5>40(10)  (N.J.)  The  change  from  a.  cohabita- 
tion known  to  parties  to  be  meretricious  in 
its  origin  to  a  common-law  marriage  may  be 
shown  by  proof  of  circumstances  excluding 
presumption  that  original  relation  continues 
and  showing  satisfactorily  that  it  was  changed 
to  matrimonial  union  by  mutual  consent. — 
Sohaffer  v.  Krestovnikow,  105  A.  280. 

The  presumption  that  a  cohabitation  known 
to  the  parties  to  be  meretricious  in  its  origin 
continues  to  be  such  may  be  rebutted  and  prov- 
ed to  have  become  matrimonial,  and  a  lawful 
common-law    marriage    established. — Id. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error.  ^=»1064 ;  Carriers,  ^=» 
03 ;  Damages,  ®=»210 ;  Embezzlement,  ^=95 ; 
Evidence,  <g=54;  Husband  and  Wife,  ®=35; 
Infants,  €=3l4;  Insurance,  ®=>585 ;  Munici- 
pal Corporations,  ©=5»214,  706;  Parties,  «=» 
65;  Pleadins,  <g=>350,  406;  Trial,  <S=»171; 
Wills,  «=sG3. 

I.   THE  BIXATION. 

(B)    Statutory    Rearnlatlon. 

$=:>t6l/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  $=>  num- 
ber sections  340-^120,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

U.   SERVICES    AHD    COMPENSATION. 
(A)   Performance  of  Service*. 

€=>6I  (Pa.)  The  general  rule  is  that  a  master 
is  entitled  to  the  servant's  earnings  during  the 
time  which,  under  his  contract,  he  is  to  devote 
to  the  discharge  of  his  duties,  except  so  far 
as  the  rights  of  the  parties  are  modified  by  an 
express  or  implied  agreement. — Bryden  v.  Del- 
aware, L.  &  W.  K.  Co.,  105  A.  79. 

(B)  'Wacea    and   Otber    Remaneration. 

«=»80(6)  (Pa.)  In  action  by  a  notary,  employ- 
ed as  a  railroad  clerk,  for  notary's  fees  for 
taking  affidavits  for  employer,  not  denied  in 
affidavit  of  defense,  where  plaintiff  was  the 
only  witness  called,  the  burden  of  defending  ac- 
tion was  on  defendant. — Bryden  v.  Delaware, 
L.  &  W.  R.  Co.,  105  A.  79. 


<&=>80(13)  (Pa.)  Where  plaintiff,  a  notary,  em- 
ployed as  a  railroad  clerk  at  a  monthly  salary, 
at  employer's  special  request  took  a  great  many 
affidavits  for  it  without  additional  compensa- 
tion, it  was  for  jury  to  say  whether  his  notarial 
acts  were  contemplated  by  his  employment  or 
were  additional  services  for  which  he  was  en- 
titled to  notary's  fees.— Bryden  v.  Delaware,  L. 
&  W.  B.  Co.,  105  A.  79. 

m.  MASTER'S  uabujty  fob  nr- 

JUIUES    TO   SERVANT. 
(A)  Nature   and  Extent   In   General. 

9^>S7*/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=»  num- 
ber sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests will  be  found. 

<g=89(l)  (N.J.Sup.)  Where  plaintiff,  employed 
by  railroad  in  shifting  cars,  was  on  train  oper- 
ating on  tracks  1  and  6,  and,  after  throwing 
switch,  started  back  to  engine  between  tracks 
1  and  2,  and  went  out  of  way  to  track  2  to 
pick  up  some  sand  he  saw  and  was  struck  by 
engine  thereon,  he  could  not  recover. — Kartb 
v.  Port  Reading  R.  Co.,  105  A.  10. 
<S=>89(3)  (N.H.)  In  an  action  for  death  of  a 
boy  of  14,  employed  by  defendants,  caused  by  the 
discharge  of  a  gun  in  the  hands  of  another  em- 
ployi,  plaintiff  could  not  recover  where,  at  the 
time  of  the  accident,  deceased,  without  the 
knowledge  and  consent  of  defendants,  and  at 
the  unauthorized  request  of  the  negligent  em- 
ployfi,  was  cleaning  a  gun  in  defendants'  shoot- 
ing gallery,  an  act  outside  the  scope  of  his  em- 
ployment.—Race  V.  Graves,  105  A.  744. 
€=995  (R.I.)  Employment  of  minor  between  14 
and  16  years  of  age  will  not  be  held  to  be  ille- 
gal on  account  of  fact  that  child's  mother  »gn- 
ed  age  and  employment  certificate  issued  by 
school  committee  under  Pub.  Laws  1916.  c. 
1378,  and  falsely  stated  that  she  had  control  of 
child,  when  the  child  was  in  fact  under  control 
of  his  father. — Taglinette  v.  Sydney  Worsted 
Co.,  105  A.  641. 

(D)   Tools,  MacUfnerr,  Appliances,  and 
Macea  for  'Work. 

«=»  1 01, 1 02(10)  (Pa.)  tinder  Bituminous  Mine 
Act,  requiring  all  dangerous  mining  machinery 
to  be  properly  feiced  off  by  suitable  guard  rail- 
ing, neither  the  obviousness  of  the  danger  nor  a 
usage  of  the  business  is  a  defense  if  the  ma- 
chinery causing  the  injury  was  in  fact  left  un- 
guarded.—Carley  V.  Dexcar  Coal  Mining  Co., 
105  A.  651. 

«=>I05(2)  (Pa.)  Under  Bituminous  Mine  Act. 
requiring  all  dangerous  mining  milchinery  to  be 
properly  fenced  off  by  suitable  guard  railing, 
neither  the  obviousness  of  the  danger  nor  a 
usage  of  the  business  is  a  defense  if  the  ma- 
chinery causing  the  injury  was  in  fact  left  un- 
guarded.—Carley  v.  Dexcar  Coal  Mining  Co., 
105  A.  651. 

<8=»I24(5)  (Pa.)  Where  brake  rod  by  which 
miner  was  attempting  to  stop  a  coal  car  broke 
so  that  he  fell  under  the  car,  and  where  it  did 
not  appear  that  a  crack  in  a  brake  rod.  discov- 
ered after  the  accident,  could  have  been  dis- 
covered by  reasonably  careful  inspection,  the 
master  was  not  liable. — ^Desibia  v.  Monongahela 
Ry.  Co.,  105  A.  55. 

(C)   Methods   of  IVorlc,  Rnles,  and   Orders. 

(8=»I35  (N.J.Sup.)  Obligation  of  railroad  to- 
ward servant  emnloyed  in  shifting  cars  is  to  use 
ordinary  care  used  by  prudent  men  conversant 
with  matter  in  hand. — Kartb  r.  Port  Reading  R. 
Co.,  105  A.  10. 

$=9 1 37(1)  (Pa.)  In  a  case  for  personal  injury 
to  a  laborer  in  a  mine  from  an  accident  occur- 
ring where  there  were  two  parallel  tracks,  on 
one  of  which  cars  were  carried  down  by  grav- 
ity, and  on  the  other  empty  cars  were  run  into 
the  mine,  the  legal  requirements  ia  connectioa 
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with  sarface  railroad  croBaings,  did  not  apply. 
—Ford  V.  Philadelphia  &  Reading  Ck>al  &  Iron 
Co.,  105  A.  885. 

(F)  Rlalca  Aaramed  by  SerT»Bt. 

®=»204(2)  (Pa.)  Under  the  Bituminous  Mine 
Act,  requiring  all  dangerous  mine  machinery  to 
be  properly  fenced  off  by  suitable  guard  railing, 
the  defense  of  assumption  of  risk  is  not  open 
to  an  employer. — Carley  r.  Dezcar  Coal  Mining 
Co.,  105  A.  661. 

<S=»204(3)  (N.J.Sup.)  Under  the  federal  Em- 
ployers' Laability  Act  (U.  S.  Comp.  St.  1916, 
If  8657-8665),  an  employ^  does  not  assume  a 
risk  which  arises  out  of  the  negligence  of  a 
fellow  employe.— Santomassimo  v.  New  Tork, 
S.  &  W.  R.  Co.,  105  A.  14. 
<@=32I7(29)  (N.J.Sup.)  General  proposition  that 
servant  does  not  assume  risk  of  negligence  of 
fellow  employes  is  subject  to  some  qualification, 
where  he  knows  that  his  fellow  employes  have 
been  negligent  and  goes  on  regardless.— Karth 
V.  Port  Reading  R.  Co.,  106  A.  10. 

IG)  ContrlbwtoPT    KevUseBCe    o<    Bervaat. 

^=»233(2)  (Pa.)  An  engineer  employed  in  coal 
mine  and  killed  by  having  his  cloUiing  caught  in 
a  shaft  projecting  outside  engine  house  and 
within  three  feet  of  a  bank,  and  who  knew  of 
place  of  accident,  where  that  was  the  only  way 
by  which  he  could  get  to  his  work,  was  not  guil- 
ty of  contributory  negligence  in  taking  that 
way.— Carley  t.  Dezcar  Coal  Mining  Co.,  106  A. 
651. 

(H)  Aetlona. 

^=s»250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  9=» 
number  sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  in- 
dex digests  will  be  found. 
^=»258(8)  (R-I.)  In  common-law  action  for  in- 
juries to  servant  between  ages  of  14  and  16 
years,  right  to  sue  being  based  on  ground  that 
employer  did  not  have  in  his  possession  an  age 
and  employment  certificate,  as  required  by  Pub. 
liaws  1916,  c.  1378.  it  is  necessary  to  allege  that 
employer  did  not  have  such  certificate  at  time 
of  accident. — Taglinette  v.  Sydney  Worsted  Co., 
105  A.  B41. 

^=>265(14)  (Pa.)  In  an  action  for  the  death  of 
a  servant,  the  presumption  of  his  freedom  from 
contributory  negligence  always  obtains. — Carley 
V.  Di'xoar  Conl  Alining  Co.,  105  A.  651. 
^=3270(10)  (Fa.)  In  action  against  mine  own- 
er for  injury  to  minor  car  driver  while  unload- 
ing timber  from  end  of  car  by  the  falling  of 
the  door  or  gate  of  car  upon  him,  evidence  as 
to  wet  condition  of  mine  was  admissible  to 
show  insufficiency  of  method  adopted  in  ab- 
sence of  iron  bar  to  hold  gate  in  place. — Se- 
bestian  v.  Philadelphia  &  Reading  Coal  &  Iron 
Co..  105  A.  887. 

<S=>270(15)  (N.J.Sap.)  In  action  for  injuries  to 
railroad's  employe  while  shifting  cars,  evidence 
of  practice  of  other  railroads  as  to  warning 
when  trains  were  drilling  in  yard  was  admissi- 
ble on  issue  of  due  care. — Karth  v.  Port  Read- 
ing R.  Co..  105  A.  10. 

«=»27l(2)  (N.H.)  In  action  for  injuries  to  an 
employe  as  a  result  of  being  shot  by  defendants' 
agent  in  charge  of  a  shooting  gallery  while  plain- 
tiff was  cleaning  a  gun,  evidence  that  the 
shooting  gallery  was  closed  after  the  accident, 
when  defendants  found  that  the  work  was  not 
covered  by  insurance,  was  admissible,  to  meet 
evidence  that  the  employ^  who  discharged  the 
gun  ceased  to  work  for  defendants,  which  might 
have  justified  an  argument  that  he  was  discharg- 
ed for  carelessness. — ^Race  v.  Graves,  105  A. 
744. 

^=3276(4)  (Pa.)  In  action  for  death  of  a  mine 
engineer,  where  statement  of  claim  alleged  that 
while  so  employed  his  clothing  wag  caught  on 
on  unguarded  shaft  projecting  outside  the  en- 
gine house  and  he  was  killed,  evidence  held  to 
require  a  finding  that  he  met  his  death  in  the 


way  alleged.— Carley  v.  Dezcar  Coal  Mining  Co., 
105  A.  651. 

<9s»286(2)  (N.J.)  In    action    by    infant,    who, 
while  taking  cotton  waste  from  movable  can  as 
filled  by  moving  parts  of  cotton  combing   ma- 
chine, lost  his  balance  and  had  his  hand  injured 
by    transversing    part   of   machine,    held,    that 
whether   he   had   been   required    to   work   in   a 
ilace  forbidden  by  3  Comp.  St.  1910,  p.  3(^, 
21,  was  for  jury. — Schwartz  v.  Argo  Mills  Co., 
05  A    199. 

%=»286(3)  (Pa.)  In  an  action  for  the  death  of 
a  servant,  the  employer's  claim  that  the  place 
was  obviously  dangerous  necessarily  excluded 
n  legal  conclusion  that  it  was  not  negligent  in 
directing  servant  to  work  there. — Stefanson  v. 
Borough  of  Plymouth,  105  A.  07. 
<g=286(19)  (Pa.)  In  action  against  mine  own- 
er for  injury  to  minor  car  driver  while  unload- 
ing timber  from  the  end  of  a  car  by  the  fall- 
ing of  the  car  door  or  gate  upon  him,  held, 
on  the  evidence,  that  defendant's  negligence  was 
for  the  jury. — Sebastian  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  105  A.  887. 
€=9286(28)  (Pa.)  In  action  against  coal  mining 
company  for  personal  injury  to  a  general  la- 
borer who,  by  direction  of  foreman,  went  into 
a  dark  tunnel  and  was  struck  by  loaded  cars 
approaching  without  lights  or  signals,  held,  on 
the  evidence,  that  defendant's  negligence  was 
for  the  jury.— Ford  v.  Philadelphia  &  Reading 
Coal  &  Iron  Co.,  105  A.  885. 
<g=>286(81)  (N.J.Sup.)  In  an  action  for  death 
of  railroad  employe  who  was  killed  by  an  inter- 
state freight  train  While  stepping  out  of  the 
way  of  a  passenger  train,  whether  engineer  of 
passenger  train  was  negligent  in  not  blowing 
his  whistle  sooner  than  he  did  Md  for  the 
jury. — Santomassimo  v.  New  York,  S.  &  W.  B. 
Co.,  105  A.  14. 

^=>288(8)  (Pa.)  Evidence  that  a  place  was  not 
a  dangerous  place  in  which  to  work  precluded 
the  court  from  ruling  as  matter  of  law  that  it 
was  so  dangerous  as  to  require  the  servant  to 
take  notice  of  the  fact. — Stefanson  v.  Borough 
of  Plymouth,  105  A.  97. 

€=3289(37)  (Pa.)  In  action  against  a  coal  min- 
ing company  for  personal  injnry  to  a  general 
laborer,  who,  by  direction  of  foreman,  went 
into  a  dark  tunnel  and  was  struck  by  loaded 
cars  approaching  without  lights  or  signals,  held, 
on  the  evidence,  that  his  contributory  negli- 
gence was  for  tne  jury.— Ford  v.  Philadelphia 
&  Reading  Coal  &  Iron  Co.,  105  A.  885. 
€=>29S(7)  (Pa.)  In  servant's  action  for  injury, 
instruction  that  he  was  fully  acquainted  with 
steps  in  a  coal  mine  and  with  manner  in  which 
they  were  fastened,  the  word  "manner"  wa8 
susceptible  of  one  meaning  referring  to  general 
construction  of  steps,  and  another  including 
the  depth  of  their  insertion  into  coal  on  one 
side,  the  latter  of  which  would  be  inaccurate, 
where  there  was  no  admission  by  plaintiff  that 
he  knew  how  deep  the  steps  were  inserted. — 
Chamberaeti  v.  Susquehanna  Coal  Co.,  105  A. 
277. 

IV.   LIABIUnriES   FOK   INJURIES   TO 
THIRD   PERSONS. 

(A)   Acta  or  Omlaalona  of   Servant. 

€=>30l(4)  (Pa.)  An  owner  of  an  automobile 
who  lent  it  with  a  chauffeur  to  another  held  not 
liable  for  damages  resulting  from  its  negligent 
operation  on  a  highway  while  used  in  the  busi- 
ness of  and  under  the  control  of  the  borrower; 
whereby  plaintiff's  horse  was  frightened. — Dun- 
more  V.  Padden,  105  A.  550. 
©=»30l(5)  (N.J.)  Where  defendant  directed  his 
employ^  to  take  his  automobile  from  a  certain 
place  to  P.  for  repairs,  and  employe  took  it  to 
another  place,  kept  it  there  two  days  without 
defendant's  knowledge,  and,  while  racing  at  a 
high  rate  of  speed,  collided  with  plaiutifrs  car, 
employe's  use  of  car  was  his  own  use,  and  re- 
lation of  master  and  Ber\'ant  was  thereby  tai- 
minated.— Cronecker  v.  Hall,  105  A.  213. 
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€=>302(1)  (Pa.)  An  employer  is  not  liable  for 
any  act  or  omission  of  an  employ^  that  is  not 
within  the  scope  of  his  employment. — Qinter  v. 
Pennsylvania  K.  Co.,  105  A.  824. 
C=>30S  (N.J.)  Where  defendant  directed  his  em- 
pIoy6  to  talie  his  automobile  from  a  certain 
place  to  P.  for  repairs,  and  employ^  took  it 
back  to  another  place,  kept  it  there  two  days 
without  defendant's  knowledge,  and,  while  rac- 
ing at  a  high  rate  of  speed,  collided  with  plain- 
tiff's car,  defendant  was  not  liable.— Cronecker 
V.  Hall,  105  A.  213. 

(C)  Actions. 

€=»330(1)  (Md.)  One  who  has  been  injured  by 
an  automobile  belonging  to  defendant,  and  al- 
leged to  have  been  driven  by  his  agent  or 
servant,  has  the  burden  of  proving  that  the 
injury  was  caused  by  the  negligence  of  a  per- 
son acting  as  defendant's  agent' or  servant; 
the  possession  of  the  machine  oy  the  driver  and 
its  admitted  ownership  by  defendant,  not  shift- 
ing the  burden  as  to  agency. — Dearholt  Motor 
SiUeB  Co.  V.  Merritt,  105  A.  316. 
9s>332(l)  (Md.)  Where  the  uncontradicted  evi- 
dence in  an  automobile  injury  case  showed 
that  the  driver  of  the  automobile  had  never 
been  employed  by  defendant,  and  that  be  had 
taken  defendant's  car  without  peimission,  it 
was  error  to  submit  the  case  to  the  jury. — 
Dearholt  Motor  Sales  Co.  v.  Merritt,  105  A. 
316. 

<g=9332(l)  fPa.)  In  action  for  personal  injury 
when  struck  by  delivery  truck,  defendant's  evi- 
dence that  the  driver  at  time  of  collision  was  a 
stranger  who  had  taken  it  for  his  own  use  dur- 
ing a  brief  absence  of  the  regular  driver  who 
had  left  it  in  charge  of  a  delivery  helper,  who 
had  nothing  to  do  with  its  control,  would  not 
justify  binding  instructions  for  defendant. — Holz- 
heimer  v.  Lit  Bros.,  105  A.  78. 

VX.   WORKHEIT'S    COMPENSATION 
ACTS. 

(A)  Nature  and  Oronnda  of  Haster'a  Lla- 
blUty. 

<S=»348  (R.I.)  The  Workmen's  Compensation 
Act  provides  compensation  and  new  remedies 
for  those,  injured  in  industrial  employments 
which  involve  loss,  delay,  and  expense,  and  ren- 
der more  certain  the  recovery  of  compensation 
when  most  needed,  and  is  to  be  interpreted  with 
a  liberality  calculated  to  effectuate  such  pur- 
pose.—TagUnette  V.  Sydney  Worsted  Co.,  105 
A.  641. 

Pub.  Laws  1916,  c.  1378,  was  enacted  after 
the  passage  of  the  Workmen's  Compensation 
Act.  and  is  therefore,  in  so  far  as  their  provi- 
sions conflict,  if  such  be  the  case,  controlling 
-Id. 

<e=356  (N.H.)  Laws  1911,  c.  163,  abolishes  the 
defenses  of  assumption  of  risk  in  employments 
within  its  terms. — Ouelette  v.  J.  H.  Meodell 
Engineering  &  Construction  Co.,  106  A.  414. 

The  term  "risks  of  employment,"  or  "risks 
of  service."  is  commonly  used  to  describe  situ- 
atipns  involving  dereliction  from  duty,  rather 
than  the  chances  which  remain  after  ordinary 
care  has  been  used  to  make  the  situation  a 
safe  one. — Id. 

The  Legislature  may  abolish  the  defense  of 
assumption  of  risk  by  a  general  declaration 
to  that  effect,  or  by  an  enumeration  of  in- 
stances which  includes  all  possible  cases  for 
its  application. — Id. 

€=»366  (R.I.)  Unless  emploj'er  has  age  and 
employment  certificate  provided  for  by  Pub. 
Laws  1916,  c.  1378,  §  1,  minor  between  ages 
of  14  and  l6  is  not  working  "at  an  age  legal- 
ly permitted  under  laws  of  this  state,  within 
meaning  of  Workmen's  Compensation  Act,  art. 
1,  §  6.— Taglinette  v.  Sydney  Worsted  Co.,  105 
A.  641. 

Under  Pub.  Laws  1916.  c.  1378,  an  employ- 
er, who  has  received  from  proper  school  com- 
mittee and  has  in  his  possession  a  cortiiioate 
in  form  substantially  as  required  by  law,  par- 


ticularly in  all  its  essential  features,  is  not  re- 
quired to  investigate  accuracy  of  statements 
in  certificate,  but  is  entitled  to  rely  upon  it  as 
rendering  employment  of  cliild  named  as  being 
legally  permitted,  and  that  said  child  is  sui 
juris  as  an  employfi  under  Workmen's  Com- 
pensation Act,  art.  1,  §  6. — Id. 
«=>367  (Pa.)  Where  a  person  lets  out  work  to 
another,  and  the  contractee  reserves  the  con- 
trol over  the  work  of  workmen,  the  relation 
of  contractor  and  contractee  exists,  and  not 
that  of  master  and  servant. — Smith  ▼.  State 
Workmen's  Ins.  Fund,  105  A.  90. 

One  contracting  to  transfer  freight  between 
cars  at  stipulated  price  and  having  control  of 
the  method  of  work  and  employment  and  pay- 
ment of  necessary  labor,  is  not  an  employ^,  but 
an  "independent  contractor,"  whose  widow  is 
not  entitled  to  oompensatioa  under  Workmen's 
Compensation  Act  for  his  death  in  the  course 
of  such  work. — Id. 

®=>373  (Conn.)  Where  sunstroke  paralysed  a 
definite  portion  of  employe's  brain,  so  that  it 
no  longer  discharged  its  proper  functions,  and 
death  shortly  resulted  in  accordance  with  the 
ordinary  process  of  such  a  disturbance  of  the 
brain,  employ^  sustained  a  "personal  injury" 
within  Workmen's  Compensation  Act. — Ahem 
V.  Spier,  105  A.  340. 

Death  from  sunstroke  held  a  compensable  in- 
jury under  Workmen's  Compensation  Act. — Id. 

It  clearly  appearing  that  employ^,  when 
stricken,  was  doing  what  he  was  employed  to 
do,  sunstroke  arose  "in  the  course  of  and 
out  of  his  employment,"  within  Workmen's 
Compensation   Act. — Id. 

ig=s>373  (Conn.)  Where  a  coal  hauler,  engaged 
on  a  very  hot  day  in  shoveling  coal  from  a  wag- 
on at  a  place  where  there  was  no  shade,  was 
stricken  with  a  heat  or  sunstroke,  and  later 
died,  the  injury  was  one  arising  out  of  hie  em- 
ployment within  'Workmen's  Compensation  Act. 
—Cunningham  v.  Donovan,  105  A.  622. 
®=374  (Conn.)  That  employe  was  not  exposed 
to  sunstroke  in  greater  degree  than  others  in 
the  same  employment,  and  than  many  other 
out-of-door  workers,  is  immaterial. — AJiem  v. 
Spier.  105  A.  340. 

€==375(2)  (Conn.)  Injury  and  death  of  tobacco 
plantation  workers  after  they  had  entered  in- 
to contract  of  employment,  and  while  being 
driven  to  place  of  work  In  automobile  furnish- 
ed by  employer  pursuant  to  employment  con- 
tract, arose  in  the  course  of  and  out  of  their 
employment.— Scalia  v.  American  Sumatra  To- 
bacco Co^  105  A.  346. 

i3=>380  ((5onn.)  Claimant's  failure  to  consult  a 
physician  until  two  weeks  after  injury  held  not 
to  justify  denial  of  all  compensation,  in  view 
of  Gen.  St.  1918,  §  5347,  his  conduct  not  amount- 
ing to  "willful  or  serious  misconduct,"  which 
would  possibly  justify  such  denial  under  section 
5341.— Rainey  v.  Tunnel  Goal  Co.,  105  A.  333. 

(B)   Compensation. 

<Ss>385(20)  (Pa.)  Under  Workmen's  Compen- 
sation Law,  S.  309,  prescribing  weekly  wages 
of  employ^  paid  by  day,  hour,  or  output  as  bas- 
is of  calculating  earnings.  Workmen's  Compen- 
sation Board  might  provide  by  rule  that  work- 
ing days  shall  mean  total  number  of  days  in 
period  covered  according  to  calendar,  less  Sun- 
days, legal  holidays,  half  hoUdays  for  each 
week,  and  days  when  employ^  was  prevented 
from  working  through  no  fault  of  his  own,  to 
facilitate  determination  of  weekly  wage  upon 
which  proportionate  compensation  was  based. — 
Jensen  v.  Atlantic  Refining  Co.,  105  A.  545. 

Workmen's  Compensation  Law,  {  309,  did  not 
give  any  definite  meaning  to  "working  day,"  but 
left  that  as  between  parties  in  interest  under 
various  circumstances  to  be  determined  by 
Workmen's  Compensation  Board.— Id. 

Where  employ^  was  injured  after  employ- 
ment for  38  calendar  days,  during  which  there 
were  6  Sundays,  2  holidays,  and  6  half  holidays, 
and  was  prevented  from  working  8  days  liy  ill- 
ness, Workmen's  Compensation  Board's  dedac- 
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tion  of  8  days  from  time  he  would  otherwise 
hare  worked  in  determining  aTerace  daily  wage 
was  proper,  under  Workmen's  Compenaation 
Law,  {  309— Id. 

^=3386(2)  (Conn.)  Injured  employe's  compen- 
sation under  Gen.  St.  1918,  SS  5361,  6862,  paid 
pursuant  to  voluntary  agreement  with  employer 
under  section  5361,  cannot  be  credited,  upon 
employe's  death,  against  compensation  awarded 
dependent  under  section  6349,  notwithstanding 
Gen.  St.  i  14.  part  B.— Jackson  v.  Berlin  Const. 
Co.,  105  A.  326. 

<=9386(4)  (Pa.)  In  computing  number  of  work- 
ing days  to  determine  workman's  average  daily 
earnings  during  six  months  preceding  accident 
imder  a  rule  of  Workmen's  Compensation 
Board  providing  that  "days  employe  was  pre- 
vented from  working  through  no  fault  of  his 
own"  should  be  deducted,  the  days  during  which 
work  was  suspended  on  account  of  a  labor  dis- 
pute, together  with  Sundays  and  holidays  during 
such  six  months,  should  be  deducted. — Rakie  v. 
Jefferson  &  Clearfield  Coal  &  Iron  Co.,  108 
A.  638. 

In  case  of  the  instantaneous  death  of  an  em- 
ployg  by  accident,  the  period  of  compensation 
under  Workmen's  Compensation  Act  June  2, 
1915,  art.  3,  §  306,  els.  "d,"  "f,"  section  307, 
and  article  4,  §§  410,  422,  does  not  begin  mm 
14  days  after  bis  death.— Id. 
9=»388  (Del.Super.)  Persons  in  the  enumerat- 
ed classes  in  Workmen's  Compensation  Law, 
f  104,  par.  8,  may  be  wholly  or  partially  de- 
pendent on  the  employs  and  come  within  the 
contemplation  of  the  provisions,  if  dependency 
existed  at  the  time  of  the  Injury. — Benjamin  F. 
Shaw  Co.  V.  Palmatory,  105  A.  417. 

One  claiming  to  be  a  "dependent"  under  the 
Workmen's  Compenaation  Act,  §  104,  par.  8, 
must  show  that  the  contributions  of  a  deceas- 
ed employ^  were  relied  npon  for  his  living, 
judging  this  by  the  position  in  life  of  the  claim- 
ant, mere  receipt  of  contributions  to  maintain 
in  idleness  those  who  are  able  and  have  the 
capacity  to  provide  for  themselves  not  making 
them  dependents. — Id. 

"Support,"  as  applied  to  "dependency,"  un- 
der the  Workmen's  Compensation  Law,  §  104. 
par.  8,  is  broader  than  food,  dothint;,  and 
shelter,  and  indndes  all  such  means  of  living 
as  would  enable  a  claimant  to  live  in  the  de- 
gree of  comfort  suitable  and  becoming  to  his 
station  of  life,  but  does  not  include  luxuries. 
—Id. 

The  condition  of  health  of  a  claimant  under 
Workmen's  Compensation  Law,  g  104,  par.  8, 
and  the  need  for  medicines  and  medical  atten- 
tion are  subjects  proper  for  consideration  in 
determining  the  question  of  dependency.— Id. 
®=>388  (Pa.)  Under  Workmen's  Compensation 
Act  June  2,  1013,  $  307,  if  a  deceased  workman 
leaves  a  widow  and  minor  children,  an  award 
should  be  made  in  favor  of  the  children  to  be- 
gin after  the  award  to  the  widow  ceases,  and 
to  continue  until  each  child  reaches  16  years  of 
age.— Catlin  v.  William  Pickett  &  Co.,  105  A. 
503. 

^=»388  (Pa.)  Under  Workmen's  Compensation 
Act,  where  a  deceased  workman  leaves  a  widow 
and  minor  children  an  award  should  be  made 
in  favor  of  children  to  begin  after  award  to  the 
widow  ceases  and  to  continue  until  each  child 
reaches  16  years  of  age. — Irvin  v.  William  M. 
Frost  &  Co.,  105  A.  504. 

4S3388  (Pa.)  An  award  to  a  widow  does  not 
preclude  an  award  also  to  the  minor  children 
of  the  deceased  employ^. — Wolford  v.  Geisel 
Moving  &  Storage  Co.,  105  A.  831. 
^s»388  (R.I.)  Workmen's  Compensation  Act, 
by  "dependency"  means  i^  reliance  for  support 
upon  workman's  earnings  at  time  of  injury 
resulting  in  death,  and  not  at  any  time  there- 
after.—Newton  V.  Rhode  Island  Co.,  105  A. 
863. 

^»393  (R.I.)  In  view  of  Workmen's  Compen- 
satioa  Act,  art  8,  f  14,  and  article  2,  {  25, 


and  of  fact  that  no  provision  is  made  in  act 
that  remarriage  of  deceased  workman's  de- 
pendent widow  abaU  excuse  further  payments, 
where  court  awarded  300  weeks'  compensation 
widow's  remarriage  did  not  entitle  employer 
to  vacation  of  award  to  her.— Newton  t.  Rhode 
Island  Co.,  105  A.  863. 

(O)  ProeeedlBva. 

<&=>394  (N.J.SupJ  Procedure  for  recovery  un- 
der Workmen's  Cfompensation  Act  (P.  L.  1911, 
p.  139,  par.  12;  P.  L.  1913,  p.  305;  P.  L.  1914, 
p.  499),  is  not  applicable  where  suit  is  to  en- 
force terms  of  an  agreement  to  pay  stipulated 
sums  made  after  accident— Bums  t.   Edison, 

105  A.  717. 

«=>403  (Del.Super.)  While  dependency  under 
the  Workmen's  Compensation  Law,  §  104,  par. 
8,  may  involve  principles  of  law,  dependency  is 
a  question  of  fact,  and  the  burden  of  proving 
it  rests  upon  him  who  claims  it.— Benjamin  F. 
Shaw  Co.  v.  Palmatory,  105  A.  417. 
^=>404  (Md.)  In  a  proceeding  to  obtain  com- 
pensation under  the  Workmen's  Compensation 
Law,  where  it  had  been  testified  in  behalf  of 
the  employer  that  servant  had  willfully  at- 
tempted to  climb  the  side  of  a  moving  motor 
truck,  testimony  in  behalf  of  servant  that  an- 
other man  had  been  run  over  near  the  place, 
and  about  the  same  time  that  the  servant  was 
injured,  was  admissible  to  show  that  witness 
of  employer  was  testifying  as  to  the  other 
occurrence.— F.  B,  Beasman  &  Co.  v.  Butler, 

106  A.  409. 

4s>404  (N.J.Snp.)  In  compensation  suit  it  is 
error  to  exclude  proof  in  denial  of  occurrence 
of  accident  simply  because  of  existence  of  an 
agreement  to  pay  compensation,  made  after  the 
accident— Bums  v.  Edison,  105  A.  717. 
®=»405(1)  (N.J.Sup.)  An  agreement  to  pay 
compensation  for  fatal  injuries  to  an  employf, 
made  after  the  accident,  is  evidential  of  the 
occurrence  of  an  accident,  and  of  right  to  com- 
pensation but  not  conclusive  evidence  nor  an 
estoppel  to  disprove  the  accident,  if  made  with- 
in a  year  thereafter. — Burns  v.  Sdison,  105  A. 
717. 

<S=3405(4)  (N.J.Sup.)  In  an  action  under  the 
Workmen's  Compensation  Act,  the  servant's 
death  may  be  determined  to  have  resulted  from 
an  accident,  and  to  have  arisen  out  of  and  in 
the  course  of  employment  by  inferences  drawn 
from  circumstantial  or  presumptive  evidence 
alone. — Manziano  v.  Public  Service  Gas  Co.,  105 
A.  484. 

Facts  proven  held  sufficient  to  warrant  an  in- 
ference that  the  servant  watchman,  guarding  a 
trench  where  gas  was  leaking,  met  his  death 
from  asphyxiation  while  engaged  in  performing 
duties  assigned  by  the  master. — Id. 
®=»405(4)  (Pa.)  In  a  proceeding  for  compensa- 
tion for  death  of  plaintiff's  husband,  a  piano 
mover,  award  of  damages  by  referee  and  Work- 
men's Compensation  Board,  approved  by  court 
of  common  pleas  on  ground  that  deceased  died 
from  an  abscess  brought  about  by  violent  exer- 
tion and  strain  and  resulting  pneumonia,  held 
sustained  by  the  evidence. — Wolford  v.  Geisel 
Moving  &  Storage  Co.,  105  A.  831. 
4=>405(5)  (Del.Super.)  In  a  proceeding  under 
the  Workmen's  Compensation  Law  evidence 
held  sufficient  to  sustain  a  finding  that  claim- 
ants, the  father  and  mother  of  deceased,  were 
dependent  within  the  meaning  of  section  101. 
par.  8.— Benjamin  F.  Shaw  Co.  v.  Palmatory, 
105  A.  417. 

€=^405(5)  (Md.)  Evidence  that  deceased  em- 
pIoy6  paid  mother  $8  a  week  when  working, 
which  enabled  her  to  run  household,  consisting 
of  herself,  her  husband,  the  son,  a  daughter, 
and  other  children,  more  easily  than  after  she 
was  deprived  of  son's  contribution,  held  legally 
sufficient  to  show  that  mother  was  partially  de- 
pendent on  son  within  Workmen's  Compensa- 
tion Act,  though  her  husband  was  alive  and  not 
incapacitated.— Grout  v.  Kotwall,  105  A.  7GS. 
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(N.HL)  Where  plaintiff  w«s  Injured  by 
falling  from  a  plank  from  which  a  fellow  serv- 
ant was  trying  to  remove  a  spike  by  hitting 
it  with  a  hammer,  evidence,  in  action  under 
Laws  1911,  c.  163,  held  to  warrant  refusal  of 
a  nonsuit;  plaintiff  testifying  that  the  plaok 
would  not  have  turned  if  the  fellow  servant 
bad  struck  the  spike  a  proper  blow. — Ouelette 
V.  J.  H.  Mendell  Engineering  &  Construction 
Co..  105  A.  414. 

«=94I0  (N.H.)  An  instruction  that  where  the 
employment  is  within  Laws  1911,  c.  1G3,  em- 
ployes do  not  assume  the  risks  incident  to  their 
employment,  was  not  erroneous  as  charging 
that  contributory  negligence  was  not  a  de- 
fense; assumption  of  risk  relating  solely  to 
faults  of  which  plaintiff  complains.— Ouelette  v. 
J.  H.  Mendell  Engineering  &  Construction  Co., 
105  A.  414. 

<S=>4I5  (Conn.)  Statements  of  adjuster,  who 
appeared  before  workmen's  compensation  com- 
missioner as  representative  of  both  employer 
and  insurer,  to  obtain,  as  prescribed  by  Pub. 
Acts  1913,  c.  138,  §  22,  as  amended  by  Pub. 
Acts  1915,  c.  288,  S  14,  approval  of  voluntary 
compensation  agreement,  to  the  effect  that  de- 
ceased had  been  struck  on  the  face  with  a 
board  or  plank,  was  properly  considered  by  the 
commissioner  in  making  his  finding  and  award, 
in  view  of  Workmen's  Compensation  Act,  I 
25.— Riccio  v.  Montano,  105  A.  625. 
«=>4I6  (R.I.)  Nothing  in  Workmen's  Com- 
pensation Act  authorizes  award  to  dependent 
widow  of  workman  to  be  made  upon  conditions. 
—Newton  v.  Rhode  Island  Co.,  105  A.  363. 
4=9417(3%)  (Conn.)  Where  reasons  of  appeal 
do  not  ask  for  the  correction  or  omission  of 
some  specific  finding  as  to  a  subsidiary  fact,  or 
an  addition  of  a  material  fact,  not  found,  rea- 
sons of  appeal  alleging  that  evidence  was  in- 
sufficient to  warrant  commissioner  in  finding, 
etc.,  do  not  present  any  assignable  reasons  of 
appeal.— Bainey  v.  Tunnel  Coal  Co.,  105  A.  SaS. 
«=34 17(4^4)  (Conn.)  Where  findings  of  subsid- 
iary facts  on  which  commissioner  based  his 
conclusions  stand  uncorrected  on  the  record, 
they  furnish  the  only  basis  of  facts  for  testing 
the  correctness  of  his  conclusions. — Rainey  v. 
Tunnel  Coal  Co.,  105  A.  333. 

Conclusion  of  commissioner,  that  claimant's 
conduct  in  not  consulting  a  physician  until 
about  two  weeks  after  the  injury  was  n»t  un- 
reasonable, held  correct,  when  tested  by  his 
findings  of  subsidiary  facts  uncorrected  on  the 
record. — Id. 

Where  none  of  reasons  of  appeal  ask  for  cor- 
rection of  any  specific  finding  of  a  subsidiary 
fact  of  a  commissioner,  there  is  no  occasion 
for  a  certified  transcript  of  the  evidence. — Id. 

On  appeal  from  award  of  compensation,  the 
superior  court  may,  by  an  order  in  the  nature 
of  a  writ  of  certiorari,  require  the  whole  or 
any  part  of  the  transcript  of  evidence  to  be 
certified  up  and  made  a  part  of  appeal  record. 
-Id. 

«=s>4l7(7)  (N.J.Sup.)  Where  the  trial  court 
concluded  upon  a  basis  of  rational  inference, 
tantamount  to  legal  proof,  that  a  servant's  death 
arose  out  of  and  in  the  course  of  his  employ- 
ment, Workmen's  Compensation  Act,  S  18.  re- 
quires an  affirmance  of  the  judgment— Manzi- 
ano  V.  Public  Service  Gas  Co.,  105  A.  484. 
^=»4I7(7)  (Md.)  Where  a  servant  employed 
in  work  of  clearing  ground  for  a  United  States 
military  cantonment  was  injured  while  on  his 
way  from  sleeping  quarters,  provided  by  con- 
tractor, to  begin  work,  being  run  over  by  a 
passing  motor  truck  used  by  contractor  to 
convey  men  to  work,  whether  or  not  accident 
arose  out  of  and  in  course  of  his  employment 
held  for  jury,  in  trial  on  appeal  from  award, 
in  view  of  Workmen's  Compensation  Law,  § 
56.- F.  B.  Beasman  &  Co.  v.  Butler,  105  A. 
409. 

Whether  a  day-laborer  engaged  in  cutting, 
piling,  and  burning  brush  in  clearing  a  site  for 
a  military  cantonment  was  engaged  in  an  "ex- 
tra-hazardoua  employment"  within  the  mean- 


ing of  the  Workmen's  Oompensation  Xaw  held 
for  the  jury,  in  trial  on  appeal  from  award, 
especially  in  view  of  section  56. — Id. 

Whether  a  servant  was  guilty  of  "willful 
misconduct"  within  the  meaning  of  the  Work- 
men's Compensation  Law,  in  attempting  to 
climb  onto  the  side  of  a  motor  truck  traveling 
five  or  six  miles  an  hour  held  for  the  jury  in 
trial  on  appeal  from  award;  especially  u  view 
of  section  56. — Id. 

®=>4I7(7)  (Pa.)  Under  Workmen's  Compensa- 
tion Act  June  2,  1915,  the  courts  have  no  ju- 
risdiction to  review  findings  of  referee  and  work- 
men's compensation  board  if  there  is  any  evi- 
dence to  sustain  such  findings. — Catlin  v.  Wil- 
Uam  Pickett  &  Co.,  105  A.  503. 
€s»4l7(7)  (Pa.)  The  dismissal  of  an  appeal  to 
common  pleas  from  decision  of  Workmen's 
Compensation  Board,  involving  only  questions 
of  fact  to  be  determined  on  confiicting  evidence, 
was  proper,  as  the  courts  are  not  permitted  to 
inquire  into  board's  findii»;8  of  fact  in  such 
cases. — Davis  v.  Smith.  105  A.  569. 
©=»4I7(7)  (I'a.)  The  Supreme  Court  may  re- 
view the  ultimate  or  controlling  findings  of  the 
referee  of  the  Workmen's  Compensation  Boar-1. 
when  the  material  underlying  facts  indicate  the 
character  of  the  evidence  upon  which  the  ulti- 
mate or  controlling  findings  rest— Wolford  v. 
Geisel  Moving  &  Storage  Co.,  105  A.  831. 


MEAT. 


See  Food,  <3=»25. 


MECHANICS'  LIENS. 

n.  KIOHT  TO  ISEN. 

(C)   AKreement  or  Consent  of  Owner. 

«s»7S(2)  (Me.)  Where  a  lease  provided  that 
buildings  erected  were  not  to  become  part  of 
realty,  the  lessor's  interest  could  not  be  charg- 
ed with  a  lien  for  material  furnished  a  sul>oun- 
trai-tor,  since,  as  it  was  beyond  the  power  of 
lessor,  so  long  as  the  lease  was  complied  with, 
to  prevent  erection  of  the  addition,  it  cannot 
be  said  to  have  given  or  withheld  consent; 
"consent,"  within  the  statute,  implying  an 
agreement  to  that  which  could  not  exist  with- 
out such  consent— E.  Corey  &  Co.  v.  H.  P. 
Cummings  Const.  Co.,  105  A.  405. 

Where  a  lessee  contracted  for  erection  of  a 
building,  and  contractor  sublet  part  of  it  to  a 
subcontractor  who  purchased  material  from 
plaintiff  under  a  contract,  the  consent  of  the 
lessee  to  the  furnishing  of  such  materials  could 
not  be  inferred,  where  it  appeared  that  the 
lessee  had  no  knowledge  of  that  contract,  not- 
withstanding Rev.  St  c.  96,  §§  29,  30,  authoriz- 
ing mechanics'  liens  and  providing  for  a  dis- 
claimer of  responsibility  for  material  furnished 
by  notice  by  the  owner. — Id. 
^=»76  (N.J.Sup.)  Where  materialman  served 
stop  notice  on  owner  pursuant  to  Mechanics' 
Lien  Law,  g  3.  as  amended  by  Act  April  12. 
1910  (P.  L.  p.  500),  and  owner  paid  contractor 
all  money  due  under  contract  and  took  indem- 
nity bond  for  protection  against  liability  for  ma- 
terial, he  did  not  estop  himself  from  denying 
liabilitv  in  materialman's  suit— Tattle  T,  Cad- 
well,  105  A.  11. 

(B)     Subcontractors        and        Contractor*' 
IVorkmen  and  Materlalnten. 

<&=>li3(3)  (N.J.Sup.)  Under  Mechanics'  Lien 
Law,  |_3,  as  amended  by  Act  AprU  12,  1910  (P. 
L.  p.  500),  materialman  serving  stop  notice  on 
owner  must  state  amount  of  claim  for  material 
against  contractor  with  as  much  accuracy  as  is 
reasonably  possible,  though  he  is  no  longer  re- 
quired to  state  amount  with  absolute  accuracy. 
— Tuttle  V.  Cndwell,  105  A.  11. 

Under  Mechanics'  Lien  I>aw,  {  3,  as  amended 
by  Act  April  12,  1910  (P.  L.  p.  50O),  where 
owner  on  whom  stock  notice  was  served  by  ma- 
terialman notified  latter  he  was  not  satisfied  as 
to  amount  due,  because  contractor  to  which  ma- 
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teriala  had  been  furnished  denied  it  owed  so  MINORS 

much,  owner  would  not  have  been  justified  in  iim»v»ii«j. 

paying  amount  of  claim.— Id. 

Under  Mechanics'  Lien  Law,  §  3,  as  amended 
by  Act  April  12,  1910  (P.  L.  p.  500),  though 
owner  on  whom  step  notice  is  served  by  mate- 
rialman may  be  satisfied  of  correctness  of  part 
of  demand,  he  is  not  bound  to  retain  from 
amounts  due  contractor  enough  to  pay  correct 
part  of  demand,  and,  if  he  fails,  materialman 
cannot  recover  portion  from  bim. — Id. 


MortSBca* 


VH.  ENFOBOEMEITT. 

«=>279  (Me.)  In  a  materialman's  proceeding 
to  establish  a  lien  for  material  furnished  a  sub- 
contractor, he  must  show  that  such  material 
was  furnished  by  virtue  of  a  contract  with  or  by 
consent  of  the  owner;  the  word  "owner"  in- 
cluding owner  of  a  leasehold  estate. — E.  Corey 
&  Co.  V.  H.  P.  Cummings  Const.  Co.,  105  A. 
405. 

^»279  (N.XSup.)  In  order  to  take  advantage 
of  Mechanics'  Lien  Law,  §  3,  as  amended  by 
Act  April  12,  1910  (P.  L.  p.  500),  when  it  ap- 
pears that  amount  specified  by  materialman  in 
stop  notice  on  owner  is  in  excess  of  amonnt 
due  for  material  from  contractor,  harden  is  on 
materialman  to  show  mistake  was  made  despite 
reasonable  effort  to  ascertain  what  was  due 
him.— Tuttle  v.  Cadwell,  105  A.  11. 

METERS. 

See  Assault  and  Battery,  «=9l6;   Gas,  «=>  13. 

MILITARY  SERVICE. 

See  "WiUs,  <g=j319. 

MINES  AND  MINERALS. 

See  Cancellation  of  Instruments,  ®=3lO;  Exe- 
cution, <3=3222,  242;  Husband  and  Wife,  <8=3 
144;  injunction,  €=»59;  Master  and  Servant, 
<g=>101,  102,  124,  137.  204,  233,  270,  276,  286, 
289;  Pleading,  i©=>406;  Schools  and  School 
Districts,  <S=965;   Taxation,  <&=»217. 

n.   TriI.Xi.  COMVEYANOES.  AlTD 

CONTRACTS. 

(A)  RlKl>ta  and  Remedlea  ot  Ovmera. 

9=»5I(5)  (Pa.)  The  measure  of  damages  for  an 
innocent  taking  of  coal  from  under  lands  of  an- 
other is  ordinarily  the  value  in  place,  and  not 
the  valae  at  the  tipple,  leas  the  expense  of  min- 
ing and  conveying  it  there.— Matthews  v.  Rush, 
105  A.  817. 

Act  May  8,  1876  (P.  L.  142).  imposing  treble 
damages  lor  removal  of  coal,  knowing  it  to  be 
upon  land  of  another,  is  highly  ponal,  and  docs 
not  justify  imposition  of  treble  damages,  unless 
defendants  knowingly  took  coal  from  under  the 
land  of  another. — Id. 

Under  Act  May  8,  1876  (P.  L.  142),  imijosing 
treble  damages  for  removal  of  coal,  knowing  it 
to  be  under  the  land  of  another,  knowledge  of 
defendant's  mine  supcrintendrnt  is  not  knowl- 
edge of  individual  owners  thereof,  as  such  re- 
moval is  conditioned  upon  actual  knowledge. 
-Id. 

(B)  Comveyancea  In  General. 

^=>55(6)  (Pa.)  Where  grant  of  coal  underlying 
the  surface  provides  the  grantee  may  enter 
c^on  the  lands  and  mine  and  remove  coal 
without  any  liability  for  damages  from  the  ex- 
ercise of  such  rights,  he  is  not  liable  for  injury 
to  the  surface  by  mining  operations. — Weakland 
v.  Cymhria  Coal  Co.,  105  A.  558. 
4=>5S(6)  (Pa.)  A  deed  of  coal  giving  grantee 
right  to  mine  and  remove  it  and  "the  free  and 
nnrestricted  right  to  remove  and  carry  away, 
under  said  described  premises,  other  coal  be- 
longing to  or  that  may  horcafter  belong  to" 
the  grantee,  did  not  give  grantee  right  to  tran* 
port  other  coal  from  adjacent  lands  over  the 
crantor's  surface.— Shanlis  v.  Qnemahoning 
Creek  Coal  Co.,  105  A.  826. 


MONEY. 

See  Carriers,  ©=70,  91,  94. 

MONEY  LENT. 

See  Limitation  of  Actions,  4=»73. 

MORATORIUM. 

See  Corporations,  <=9663. 

MORPHINE. 

See  Poisons,  9=»4. 

MORTGAGES. 

See  Attachment,  <S=>180;  Building  and  Loan 
Associations,  4=339;  Corporations,  €=»479, 
480,  482;  Evidence,  <S=>83;  Exchange  of 
Property,  ®=>1;  Executors  and  Administra- 
tors, «=>138;  Gifts,  <e=922;  Interest,  <S=>40; 
Judgment,  i®i=>57;  Partition,  €=»21;  Princi- 
pal and  Agent,  €=»105,  124;  Sales,  <8=>59.  89; 
Subrogation,  €=s3l4;  Taxation,  4=9309; 
Trusts,  <|=»92;  Usury,  4s»130;  Vendor  and 
Purchaser,  4=9l8,  134. 

m.   CONBTBUCTIOir    AND    OPESA. 
TION. 

(C)   Property    MortKaKed,   and  Batatea    of 
Partlea  Therein. 

4=9 1 33  (N.J.Ch.)  A  provision  in  mortgage, 
"together  with  all  and  singular  the  profits,  priv- 
ileges, and  advantages,  with  the  appurtenances 
to  the  same  belonging,  or  in  any  wise  apper- 
taining," did  not  give  a  mortgagee  a  lien  on 
crops  after  cutting.— Ahem  v.  littl,  105  A.  597. 

IV.   BIGHTS  AND  UABIUTIES   OT 
PARTIES. 

4=9 1 97  (NJ.Ob.)  Emblements  are  covered  by 
a  mortgage  until  severance,  but  belong  to  mort- 
gagor afterwards,  unless  pledged  expressly  and 
specifically.— Ahern  v.  Littl,  105  A.  597. 
<^=32I6  (N.J.)  Where  mortgagee  left  mortgage 
and  bond  with  an  agent,  to  collect  and  remit 
interest,  and  agent,  without  authority,  delivered 
mortgage  to  mortgagor  for  cancellation,  and  it 
paid  principal  to  agent  and  placed  its  new 
mortgage,  which  was  foreclosed  by  sale  to  an 
innocent  purcbasw,  mortgagee  had  a  right  of  ac- 
tion for  conversion. — Dorman  v.  West  Jersey 
TiUe  &  Guaranty  Co.,  105  A.  195. 

VH.   PAYMENT  OR  PERFORBIANCE 

OF  CONDITION,  KEI.EASE,  AND 

SATISFACTION. 

<^3I5  (Me.)  Equity  will  not  decree  a  cancel- 
lation of  a  discharge  of  a  mortgage  when  it  will 
result  prejudicially  to  third  persons,  or  when 
the  rights  of  third  parties  will  intervene. — • 
Williams  v.  Libby,  105  A.  855. 

IX.   FORECIiOStTRE  BY  EXERCISE  OF 
POWER    OF   SAIiE. 

4=9354  (Md.)  An  advertisement  of  premises  for 
sale  under  mortgage  foreclosure  where  the  prop- 
erty was  well  known,  and  there  was  nothing  in 
the  evidence  to  indicate  that  the  omission  in 
the  advertisement  of  reference  to  the  timl>er 
or  wood  on  the  property  affected  its  sale,  was 
not  so  insufficient  as  to  require  setting  aside  of 
sale.- Holton  Park  Co.  v.  Gary,  105  A.   751. 

The  objection  that  premises  sold  upon  mortgage 
foreclosure  did  not  have  the  several  lots  thcreot 
sufficiently  marked  out  did  not  warrant  setting 
the  sale  aside,  where  the  advertisement  con- 
tained a  full  description  of  each  lot  and  refer- 
ence to  a  plat,  giving  the  numbers  and  lines 
thereof.— Id. 

In  sale  on  mortgage  foreclosure,  an'  adver- 
tisement containing  a  full  description  of  each 
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lot,  and  of  the  tiuildings  and  lot  upon  which  lo- 
cated, and  referring  to  a  plat  showing  the  rela- 
tive location  of  the  lots,  a  copy  of  which  vria 
put  up  with  the  advertisement  at  the  courthouse 
door  and  exhibited  at  the  sale,  held  sufficient. 
-Id. 

<&=9358  (Md.)  In  a  sale  of  land  upon  mortgage 
foreclosure,  where  the  attorney  named  in  the 
mortgage  as  trustee  and  who  made  the  sale  tes- 
tified that  he  had  the  property  divided  into  lots, 
as  described  in  the  advertisement,  and  employ- 
ed another  to  prepare  the  plat^  it  may  not  be 
objected  that  he  failed  to  exercise  his  Judgment 
in  dividing  the  land. — Hplton  Park  Go.  v.  Gary, 
105  A.  751. 

<S=>369(2)  (Md.)  A  breach  by  the  mortgagee  of 
an  independent  covenant  is  no  defense,  to  the 
foreclosure  of  a  mortgage  which,  by  its  terms, 
has  become  due  and  payable,  and  hence  prior 
refusal  by  mortgage  trustee  to  execute  partial 
releases,  the  land  sought  to  be  released  being  on 
the  front  of  the  property,  was  not  ground  for 
setting  aside  foreclosure  sale.— Holton  Park  Co. 
V.  Gary,  105  A.  751. 

€=3369(3)  (Md.)  Inadequacy  of  price  standing 
by  itself  is  not  sufficient  to  vacate  a  sale  in  the 
absence  of  a  showing  that  it  is  so  gross  and 
inordinate  as  to  indicate  fraud  and  misconduct 
on  the  part  of  the  trustee  and  purchaser.— Hol- 
ton Park  Co.  v.  Gary,  105  A.  751. 
^=3369(3)  (Md.)  Where  there  is  great  inade- 
quacy in  price  of  land  sold  under  mortgage  fore- 
closure, and  it  appears  that  parties  who  would 
have  bid  higher  were  prevailed  upon  by  heirs  of 
mortgagor  not  to  bid,  Theirs  buying  property,  the 
court  is  justified  in  setting  aside  sale.— Chew 
v.  Baker.  105  A.  T56. 

iS=3369(6)  (Md.)  A  creditor  of  decedent,  who 
had  interest  in  land  sold  at  mortgage  foreclosure 
sale,  could  except  and  have  sale  set  aside  where 
estate  of  decedent  was  insufficient  to  pay  credi- 
tors and  land  sold  at  an  inadequate  price  under 
circumstances  of  unfairness  in  conduct  of  party 
benefited  by  sale.— Chew  v.  Baker,  105  A.  756. 
€=»369(7)  (Md.)  In  the  absence  of  some  evi- 
dence tending  to  show  that  a  probable  bidder 
at  sale  on  mortgage  foreclosure  refrained  from 
bidding  because  of  the  pendency  of  other  pro- 
ceedings, the  court,  in  proceedings  to  set  aside 
sale,  would  not  be  justified  in  concluding  that 
but  for  such  proceedings  the  property  would 
have  sold  for  a  higher  price.— Holton  Park  Co. 
T.  Gary,  105  A.  751. 

X.   FORECLOSURE  BT  ACTION. 

<F)  PleKdlOK  u><t  BSTldenoe. 

«=»454(1)  (NJ.Ch.)  Where  husband  did  not 
join  in  wife's  conveyance  to  mortgagee,  hus- 
band's admission,  by  permitting  decree  pro  con- 
fesso  to  be  taken  against  him,  of  allegation  in 
bill  praying  strict  foreclosure,  that  he  had 
joined  in  conveyance,  does  not  serve  to  give 
mortgagee  legal  title  to  premises  upon  a  decree 
debarring  and  foreclosing  right  of  redemption 
therein.— Wright  v.  Pell,  105  A.  20. 
<&=»454(4)  (Pa.)  Where  mortgage  required 
mortgagor  to  pay  all  taxes  and  interest  levied 
on  mortgage,  and  where  mortgagee,  entitled 
to  foreclose  for  violation  of  any  covenant,  re- 
lied on  breach  by  failure  to  pay  taxes,  affi- 
davit of  defense,  alleging  that  no  tax  had  been 
levied  on  principal  or  interest  secured  by  mort- 
gage, and  that  none  was  legally  due.  was  only 
a  partial  denial  of  alleged  breach  insufficient  to 
prevent  summary  judgment. — Republic  Trust 
Co.  of  Philadelphia  v.  Hughes,  105  A.  75. 

In  scire  facias  sur  mortgage,  given  to  trus- 
tee to  secure  payment  of  certificates  to  be  is- 
sued by  mortgagor  firm,  which  had  transferred 
certificates  to  a  customer  to  secure  his  return 
of  bonds  advanced  to  firm,  affidavit  of  defense 
alleging  that  mortgage  loan  certificates  were 
intended  to  be  discharged  by  an  agreement 
between  firm  and  customer,  which  would  have 
extinguished  certificates  without  consideration, 
held  insufficient. — Id. 


(I)  Jadannent   or   Deoree    and    Rxeentloii< 

ig=497(2)  (NJ.Ch.)  Where  mortgagee  had 
merely  equitable  title  to  land,  mortgagor's  hus- 
band not  having  joined  in  conveyance,  a  decree 
foreclosing  the  husband's  equity  of  redemptioD 
in  the  mortgaged  premises  does  not  serve  to 
give  mortgagee  a  legal  title  to  land;  such  de- 
cree having  no  effect  on  husband's  curtesy, 
though  bill  alleged  joinder  of  husband  in  wife's 
conveyance,  which  allegation  husband  admitted 
by  permitting  decree  pro  confesso  to  be  taken 
against  him.— Wright  t.  Pell,  105  A.  20. 

(J)  Sale. 

«=>5tl  (N.J.Ch.)  That  a  person  appeared  at 
the  sale  of  land  under  mortgage  foreclosure  and 
urged  the  sheriff  to  delay  the  sale  upon  repre- 
sentations that  the  money  could  be  secured, 
refusing  to  divulge  for  whom  be  was  acting, 
did  not  require  the  sheriff  to  delay  sale. — Dun- 
lop  V.  Chenoweth,  105  A,  592. 
<©=»5I7  (N.J.Oh.)  In  a  proceeding  for  confir- 
mation of  sale  of  land  under  mortgage  fore- 
closure, in  view  of  purchaser's  lien  thereon  for 
money  expended,  a  bid  held  not  so  grossly  in- 
adequate as  to  shock  the  conscience  and  pre- 
vent confirmation. — Dunlop  v,  Chenoweth,  105 
A.  602. 

<S=3526(2)  (NJ.Cb.)  The  only  question  to  be 
decided  on  objections  to  confirmation  of  sale  of 
lands  under  mortgage  foreclosure  is  -whether 
the  price  was  the  best  that  the  property  would 
then  bring  for  cash;  other  Questions  requiring 
an  independent  action. — Dunlop  v.  Chenoweth. 
105  A.  592. 

Where  objections  were  made  to  confirmation 
of  sale  of  land  under  mortgage  foreclosure,  that 
the  holder  of  a  junior  mortgage  was  prevented 
by  illness  from  being  present  and  bidding  a 
specific  price,  and  such  mortgagee  refused  to 
place  a  deposit  to  guarantee  his  bid,  the  ob- 
jection and  Ud  must  be  held  not  bona  fide. — Id. 

MOTIONS. 

See  Appeal  and  Error,  «=3597,  628,  842,  1050; 
Criminal  Law,  9=9696;  Injunction,  ®=»176; 
Judgment,  (S=3392;  Reference,  <S=>101,  102; 
Trial,  <S=»e2;  War,  «S=9lO. 

MOTORCYCLL 

See  Damages,  «=9l31;  Highways,  «=>200. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  €=>151,  1050;  Carriers, 
9=»12:  Constitutional  Law,  ®=>143;  Coun- 
ties; Criminal  Law,  €=3260;  Damages,  ©=» 
62;  Dedication,  €=>19,  63;  Eminent  Domain. 
iS=>101;  Equity,  «=»452;  Evidence,  <&=»  3.34; 
Highways,  €=>105;  Injunction,  ©=»85;  In- 
toxicating Liquors,  €=>61;  Limitation  of  Ac- 
tions, «=>46;  New  Trial,  ®=371;  Public 
Service  Commissions,  ®=>12;  Schools  and 
School  Districts;  Statutes,  iS=»84,  120,  122; 
Street  Railroads;  Taxation,  <S=»217:  Towns; 
Treaties,  <8=98;  Trial,  «=»243,  253.  296;  Ven- 
dor and  Purchaser,  <S=>130,  143;  Waters  and 
Water  Courses,  «=»196. 

I.  CREATION.  AI.TERATIOV.  EXIST- 
ENCE. AND   DISSOX.TJTION. 

(B)  Territorial    Elxtent    and    Sabdl'Tlaleaa. 

Annexation,   Conaolldatton,   and 

nivialon. 

€=333(9)  (Pa.)  Equi^  has  no  jurisdiction  of  a 
property  owner's  suit  to  enjo^  a  municipality 
from  proceeding  under  an  ordinance  for  the 
annexation  of  part  of  his  land  to  the  borough. 
as  Borough  Act  May  14,  1915,  o.  7,  art.  1.  i  9. 
provides  an  exclusive  remedy  by  complaint  in 
the  court  of  quarter  sessions. — Parkin  v.  New 
Kensington  Borough,  103  A.  628. 
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V.   OFFIOERS.  AGENTS.  AMD  EM- 
PLOYES. 
(A)   Mnnidpal  Officers  Im   General. 

<S=»I49(2)  fN.J.Snp.)  Under  WaUh  Act  (P.  I* 
1911,  p.  462)  S§  ^5,  as  in  part  amended  by 
Act  Miirch  18,  1916  (P.  L.  p.  406)  and  Act 
April  13.  1915  fP.  li.  p.  494),  the  office  of  "pre- 
siding officer  or  the  board  of  commissioners," 
and  as  such  "mayor"  and  "director  of  the  de- 
partment of  public  affairs,"  is  for  a  fixed  term 
of  four  years,  and  not  merely  at  the  will  of 
the  board.— WooUey  v.  Flodt,  105  A.  489. 

(B)    MuBlolpal    Departmenta   and    Oflleera 
Tbereof. 

<»=>I85(8)  (NJ.Snp.)  A  poUeeman, .  dismisMd 
after  a  trial  before  the  city  council,  wherein 
one  of  the  councilmen  preferred  the  complaint 
and  three  others  were  witnesses,  one  of  them 
voting  without  having  heard  all  the  testimony, 
was  not  accorded  a  fair  trial  as  required  by 
Act  March  1917  (P.  h.  p.  319);  a  "fair  trial" 
being  a,  proceeding  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial.— Eisberg  v. 
Mayor  and  C!ouncil  of  Borough  of  CliCside 
Park,  105  A.  716. 

®=>I85(10)  (N.J.Sup.)  In  a  proceeding  before  a 
city  council  to  dismiss  a  policeman  for  failure 
to  comply  with  police  rules  of  schedule  of 
alarm  calls,  where  such  rules  were  not  intro- 
duced in  evidence,  there  was  a  failure  of  proof 
to  sustain  the  conviction  and  dismissa}. — Eis- 
berg V.  Mayor  and  Council  of  Borough  of  Cliff- 
side  Park.  106  A.  716. 

(C)  Ajcenta  and  BmplorSa. 

®=32I4(1)  (N.J.)  The  authority  given  by  a  town 
charter,  Act  March  26.  1912  (P.  L.  p.  267),  to 
appoint  subordinate  officers  and  agents,  permits 
the  employment  of  men  to  enforce  ordinances 
when  appointment  of  a  police  force  is  held  up 
by  litigation.— Handwerk  v.  Town  of  Gutten- 
berg,  105  A.  224. 

Vn.  COMTBACTS  IN  OENEBAt.. 

€=3250  (Conn.)  Whether  agreement  under 
which  contractor  is  operating  in  reduction  of 
garbage  for  city  speaks  upon  the  subject  or 
is  silent,  he  is  subject  to  reasonable  regula- 
tions of  health  authorities. — City  of  Bridge- 
port y.  .^tna  Indemnity  Co.,  105  A.  680. 
€=>253  (Conn.)  Where  corporation  breached 
its  contract  for  the  reduction  of  garbage  by 
refusing  to  receive  further  garbage,  subse- 
quent conditional  offers  to  perform  contract 
were  ineffective  to  nullify  breach  or  aCCect  city's 
right  of  action. — City  of  Bridgeport  v.  JGtna 
Indemnib?  Co.,  105  A.  680. 
®=>255  (Conn.)  Where  a  corporation  breached 
Its  contract  for  reduction  of  garbage  by  refus- 
ing to  receive  further  garbage  and  city  enter- 
ed into  contract  with  a  different  concern,  new 
contract  embodying  minor  changes  favorable  to 
city,  the  second  contract  could  not  be  used  as 
fixing  definitely  and  precisely  the  extent  of 
city's  damage,  but  it  could  be  used  as  a  ba- 
sis of  computation;  main  provisions  of  the 
two  being  alike  in  all  material  respects. — City 
of  Bridgeport  ▼.  Mtaa.  Indemnity  Co.,  105  A. 
680. 

Where  a  corporation  breached  its  contract 
for  reduction  of  garbage  by  refusing  to  receive 
further  garbage,  it  cannot  complain  that  a  con- 
tract, made  with  another  party  and  contain- 
ing provisions  favorable  to  city  which  its  con- 
tract had  not  contained,  was  used  as  a  basis 
for  computing  the  city's  damages,  where  bid 
of  such  subsequent  contractor  was  made  with- 
out knowledge  that  such  provisions  would  be 
incorporated  in  contract—Id. 

IX.   FUBUO  rUPKOVEMENTS. 

(A)   Fotver     to      Make     ImproTementa     or 
Grant   Aid    Therefor. 

<8=»269{5>  {X..T.Ch.)  The  word  "travel,"  in 
P.  L.  1903,  p.  164.  i  7.  and  P.  L.  1907,  p.  20, 


{  5,  providing  that  the  construction  of  sewers 
should  not  unnecessarily  obstruct  or  impede 
travd,  includes  all  the  methods  ordinarily  in 
common  use  by  which  people  on  foot  or  with 
horses,  wagons,  and  power  trucks  may  trav- 
erse public  streets,  and  includes  travel  by 
means  of  street  cars.— Public  Service  Hy.  Co. 
V.  Frazer,  105  A.  387. 

P.  li.  1903,  p.  164,  §  7,  and  P.  L.  1907,  p. 
29,  i  5,  providing  that  sewerage  commission- 
ers in  the  construction  of  sewers  should  not 
unnecessarily  obstruct  or  impede  travel, 
means  "reasonably  necessary":  but  the  inter- 
ruption of  the  use  of  a  street  railway  for 
eight  months  was  unreasonable,  if  there  was 
a  method  by  which  such  an  interruption  could 
have  been  avoided.^Id. 

WTiere  contractors  adopted  a  method  of  con- 
structing a  sewer  which  unnecessarily  inter- 
rupted travel  for  eight  months  on  a  street 
railway  line,  the  actual  cost  of  taking  up  the 
tracks,  laying  temporary  tracks,  and  restoring 
the  situation,  should  be  paid  by  the  contrac- 
tors, under  P.  L.  1903,  p.  164,  §  7,  and  P.  U 
1907,  p.  29,  }  5.-Id. 

Covenants,  m  a  contract  with  sewerage  com- 
missioners to  construct  sewers,  to  protect  and 
maintain  in  place  existing  structures,  held  not 
made  for  the  benefit  of  a  street  railway  or 
other  third  persons,  but  for  the  security  of 
the  commissioners. — ^Id. 

(C)   Comtraota. 

4=9338  (Pa.)  A  construction  contract,  entered 
into  by  a  city  of  the  third  class,  is  not  valid 
unless  it  has  the  certificate  of  the  superintend- 
ent of  finance,  as  required  by  article  7,  I  13.  of 
Act  June  27,  1913  (P.  L.  599).— Lamb  v.  City 
of  Erie,  105  A.  4ft". 

<&=!>358(1)  (Md.)  Where  a  contract  between  a 
city  and  a  contractor  for  public  improvements 
provided  that  the  chief  engineer  of  the  sewer- 
age commission  should  conclusively  determine 
all  controversies  between  the  parties,  the  ques- 
tion of  the  city's  liability  for  interference  with 
plaintiff's  blasting  operations,  as  well  as  the 
loss  sustained  thereby,  were  for  the  determina- 
tion of  the  sewerage  engineer.- City  of  Balti- 
more V.  M.  A.  Talbott  Co.  of  Baltimore  City, 
105  A.  149. 

«=3358(3)  (Md.)  Where  a  contract  between  a 
city  and  a  sewerage  contractor  provided  that  the 
decision  of  the  diief  engineer  of  the  sewerage 
commission  should  be  final  on  all  questions,  a 
letter  by  the  contractor  on  signing  receipts  for 
the  payment  of  the  final  estimate  that  damages 
for  interference  with  the  contractor  by  the  city 
engineer  were  to  be  determined  in  another  man- 
ner than  by  the  action  of  the  sewerage  engineer 
did  not  establish  an  agreement  for  the  purpose 
between  the  parties.— City  of  Baltimore  v.  M. 
A.  Talbott  Co.  of  Baltimore  Gity,  105  A.  149. 

CD)  Damasea. 

«=»377  (Vt.)  In  absence  of  statutory  or  con- 
stitutional provisions,  change  in  grade  of  high- 
way made  by  municipal  authority  does  not  en- 
title an  adjoining  proprietor  to  consequential 
damages.— Hoyt  v.  Village  of  North  Troy,  105 
A    33. 

©^=385  (2)  (Vt.)  Under  P.  S.  3878,  to  give 
abutting  owners  right  of  action  against  village 
for  damages  from  raising  grade  of  street, 
change  or  changes  in  grade  complained  of  must 
have  been  made  at  one  time,  or  according  to 
a  fixed  plan,  and  one  ordinary  repair  of  less 
than  three  feet  change  cannot  be  added  to  an- 
other to  make  np  statutorv  change  in  grade  of 
three  feet.— Hoyt  v.  Village  of  North  Troy,  105 
A.  33. 

(B)    Asseaamenta    tor    Beneflta,    and    Spe- 
cial Taxes. 

«=>4I0(2)  (Md.)  Under  Revised  Charter  of  Bal- 
timore, appeal  tax  court  could  classify  and  list 
land  for  taxes  for  paving  done  on  a  street  be- 
fore city  had  acquired  title  thereto.— Gill  ▼ 
Cahill,  105  A.  747. 
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X.  POUOE  POWEB  Ain>  BEOXTUk.- 
TIONS. 

(A)    DeleKiitlon,    Extent,    «nd   Exercise   of 
Poorer. 

4=s>596  (N.J.Ch.)  The  reaolution  of  a  mnnicl- 
pal  township  council  forbidding  circulation  of 
a  newspaper  printed  in  German  is  not  justi- 
fied and  a  valid  exercise  of  police  power  by  the 
fact  that  some  citizens  might  resent  its  cir- 
culation by  physical  violence. — New  lorker 
Staats-Zeitung  v.  Nolan,  105  A.  72. 
4=9626  (N.J.Sup.)  Since  the  Vice  and  Immo- 
rality Act  (4  Comp.  St.  1910,  p.  5712)  is  gen- 
eral, it  is  not  contravened  by  the  passage  of  a 
city  ordinance  referring  to  Sunday  closing  of 
stores  selling  only  a  certain  class  of  goods, 
on  the  ground  of  discrimination,  especially  in 
view  of  Home  Rule  Act  (P.  L.  1817,  p.  319.)— 
Schachter  v.  Hauenstein,  105  A.  13. 

XI.  VBE  AND  BEOm^TIOir  OF  PVB- 

LIO   PI.AOES.  PROPERTY, 

AND  WORKS. 

(A)  Streets  and  Other  Pnbllo  'nTara. 

«=>703(1)  (Me.)  Rev.  St.  c.  26,  i  2,  requiring 
persons,  with  a  "team"  opproaching  to  meet  on 
a  way,  to  seasonably  turn  to  the  right  of  the 
middle  of  the  traveled  part,  applies  to  automo- 
biles.—Bragdon  V.  Kellogg,  105  A.  433. 
«=j705(2)  (Me.)  The  provisions  of  Rev.  St.  e. 
26,  g  2,  that  persons  with  a  team  approaching 
to  meet  on  a  way  shall  "seasonably  turn  to  the 
right"  of  the  middle  of  the  traveled  part,  which 
is  mandatory,  means  they  must  turn  in  season 
to  prevjent  a  collision.— Bragdon  v.  Kellogg,  105 
A.  433. 

One  may  not  drive  an  auto  on  the  wrong  side 
of  the  road  at  a  blind  comer  or  curve,  on  the 
assumption  that  any  approaching  auto  will  be 
moving  at  a  legal  speed,  allowing  time  to 
change:  the  usual  experience  being  that  auto* 
are  excee<ling  the  speed  limit.— Id. 

Defendant,  in  turning  his  auto  to  the  left  in 
an  emergency  to  avoid  a  collision,  plaintiff  hav- 
ing tamed  a  comer  with  his  auto  on  defend- 
ant's side  of  the  way,  held  excused,  though 
plaintiff  Immediately  turned  to  the  right,  and 
collision  was  on  plaintiff's  side  of  way. — Id. 
^=703(10)  (Mp.)  Plaintiff,  who  turned  his  auto 
from  one  street  into  another  on  the  wrong  side, 
that  on  which  defendant  rightfully  was  ap- 
proaching the  comer  on  the  other  street,  heid 
negligent,  though  the  collision  occurred  on  plain- 
tiff's side  of  the  street,  defendant  to  avoid  the 
collision  turning  to  his  left,  and  plaintiff  imme- 
diatelv  turning  to  bis  right. — Bragdon  v.  Kel- 
logg. lOo  A.  4.<». 

4=3705(10)  (R.I.)  Plaintiff,  a  bicyclist,  was  neg- 
ligent in  riding  on  left  of  center  of  street  with 
head  down,  apparently  oblivious  of  his  sur- 
roundings, until  sounding  of  a  horn  some  75 
feet  in  front  of  him  revealed  to  him  the  pres- 
ence of  defendant's  automobile,  at  which  time 
he  had  an  unobstructed  space  some  40  feet  in 
width  to  his  right.— Parker  v.  Cartier,  103  A. 
393. 

®=>706(1)  (Conn.)  In  action  for  injuries  from 
being  run  into  by  an  automobile,  complaint 
charging  negligent  operation  of  automobile  by 
defendant  at  reckless  speed  and  with  want  of 
proper  care,  and  Injury  to  plaintiff  as  a  result 
thereof,  ^Id  to  state  facts  cuustitutin^  a  good 
cause  of  action.— Jordan  v.  Apter,  105  A.  620. 
4=3706(.'^>  (Me.)  One  failing  to  obey  the  man- 
date of  liev.  iSt.  c  26,  i  2,  that  persons  with  a 
team  approaching  to  meet  on  a  way  shall  sea- 
sonably turn  to  the  right  of  tlie  middle  of  the 
traveled  part,  is  prima  facie  guilty  of  negli- 
gence, and  has  the  burden  of  excusing  his  pres- 
ence on  the  wrong  side. — Bragdon  v.  Kellogg, 
105  A.  4.T3. 

4=»706(5)  (Conn.)  In  pedestrian's  action  for 
injuries  from  being  struck  by  defendant's  au- 
tomobile claimed  to  have  been  driven  at  an  ex- 
cessive rate  of  speed  without  the  giving  of  sig- 
nal of  approach,  evidence  held  to  sustain  ver- 


dict tor  plaintiff.— Bntterly  r.  Alexander  Dal- 
las, Inc.,  105  A.  340. 

€=»706(5)  (Pa.)  In  action  for  personal  injury 
by  an  automobile  truck,  the  fact  that  truck 
bore  name  of  defendant  was  suflicient  to  show 
prima  facie  that  it  owned  it.  and  that  it  was 
then  in  charge  of  its  servants  or  employes. — 
Holzheimer  v.  lit  Bros.,  105  A.  73. 
®3>706(6)  (Pa.)  In  action  for  injury  when 
struck  by  automobile  truck,  prima  facie  evi- 
dence that  defendant  was  its  owner  and  that  it 
was  in  charge  of  Its  servants  or  employes  was 
sufficient  to  carry  case  to  the  jury,  though  there 
was  direct  testimony  by  defendant  to  rebut  the 
presumption.— Holzheimer  v.  Ut  Bros.,  105 
A.  73. 

i8=»706(7)  (Md.)  Whether  a  passenger  on  a 
street  car  who  left  a  place  of  absolute  safety 
on  the  car  by  stepping  from  the  running  board 
before  it  had  come  to  a  stop,  and  without  look- 
ing toward  rear  of  car,  was  negligent,  predud- 
ing  recovery  for  injuries  received  when  defend- 
ant's auto  truck  ran  him  down,  AeM  a  question 
for  the  jury.— Maryland  Ice  Cream  Co.  v.  Wood- 
bum,  105  A.  269. 

€=>706(8)  (Conn.)  In  action  for  damages  from 
collision  of  two  automobiles  where  rate  of 
speed  was  very  much  in  dispute,  court  did  not 
err  in  not  charging  that  the  rate  of  speed  which 
plaintiff  was  traveling  being  at  least  15  miles 
an  hour  was  prima  fade  negligence,  no  such 
rule  having  been  established  within  the  limits 
of  the  city. — Brown  v.  New  Haven  Texicab  Co., 
105  A.  706. 

(B)   Sevrers,   Drains,    and    'Water   Coarses. 

4=»7I  I  (N.J.)  An  ordinance  giving  consent  to 
construction  of  sewerage  system  by  sewerage 
company  incorporated  under  P.  L.  1898,  p.  4S4. 
and  fixing  maximum  rates,  with  acceptance 
thereof,  does  not  constitute  a  contract  which 
Public  Utility  Commission  cannot  change  by 
increasing  rates;  the  munidpality  exerdsing 
in  the  matter  only  delegated  authority,  as  agent 
of  the  Legislature.— Collingswood  Sewerage  Co. 
V.  Borough  of  CtoUingswood,  106  A.  208. 

(O  Public    BalldlBKs,    Paries,    and    Other 
Public  Places  and  Propert]r. 

®=372l(4)  (Md.)  Where  a  lease  of  dty  property 
providea  that  it  development  for  manuUicturinK 
purposes  shall  not  have  been  begun  within  one 
vear  from  delivery,  or  the  property  shall  not 
be  in  actual  use  for  such  purpose  before  the 
expiration  of  three  years,  the  dty  might  re- 
enter, the  fact  that  the  city  waived  compliance 
with  the  first  condition  by  accepting  rent  after 
breach  is  not  a  waiver  of  the  alternative  con- 
dition.—McDonald  V.  City  of  Baltimore,  105  A, 
266. 

Where  a  city  dedicated  a  street  and  leased 
property  in  the  vicinity  on  condition  that  it 
should  be  used  for  manufacturing  purposes  with- 
in a  time  stipulated,  there  was  no  duty  on  the 
part  of  the  city  to  make  the  street  a  passable 
highway,  for  a  landowner  who  dedicates  a  way  to 
the  public  neither  warrants  nor  represents  that 
the  land  is  fit  for  that  purpose,  so  a  lessee  could 
not  excuse  his  breach  of  the  condition  on  the 
ground  that  the  dty  had  not  improved  the  street. 
—Id. 

Xn.  TORTS. 

(C)  Detects  or  Obstructions  In  Streets 
and  Other  Public  'Wars. 

4=9819(4)  (Pa.)  In  adion  against  a  borough 
for  personal  injury  when  plaintiff,  driving  a 
wagon  on  a  public  highway,  was  jolted  there- 
from when  it  crossed  a  ditch,  evidence  Add 
to  warrant  jury's  finding  that  ditch  was  the 
proximate  cause  of  acddent. — ^Tubbs  v.  Bor- 
ough of  Berwick,  105  A.  57. 
(S=82l  (3)  (Pa.)  In  action  against  borough  for 
personal  injury  when  plaintiff,  while  driving  a 
wagon  on  a  public  highway,  was  jolted  there- 
from when  the  wagon  crossed  a  ditch,  found  to 
be  proximate  cause  of  acddent,  held,  that  de- 
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fendant's  negligence  was  for  the  jury.— Tubbs 
V.  Boroufrh  of  Berwick,  105  A.  67. 
«=s>82l  (20)  (Pa.)  In  suit  for  personal  injury 
from  fall  on  ice  accumulated  on  sidewalk, 
where  plaintiff  made  out  his  own  due  care,  case 
W8B  properly  submitted  to  jury,  though  on 
cross-examination  bis  testimony  was  confused, 
contradictory,  «nd  raised  doubt  as  to  his  due 
care. — Slife  v.  Borough  of  Dorrauceton,  105  A. 
39 

«=382l  (20)  (Pa.)  In  action  against  a  borough 
for  personal  injury  when  plaintiff,  while  driv- 
ing a  wagon  on  a  public  highway,  was  jolted 
therefrom  when  the  wagon  crossed  a  ditch, 
held,  that  his  contributory  negligence  was  for 
the  jury.— Tubbs  v.  Borough  of  Berwick,  105 
A.  67. 

XXII.  FISOAI.  MAITAOEMENT,  FTTB- 

I.IO  DEBT,  SEGURITIES.  AND 

TAXATION. 

(A)  Po'wer  to  laenr  Indebtednft**  and  ■>• 

pendltnrea. 

«=>867(4)  (Pa.)  No  act  of  assembly  or  any 
constitutional  provision  provides  an^  method 
for  contesting  the  result  of  an  election  to  in- 
crease the  indebtedness  of  a  borough,  and  it 
is'  to  be  presumed  that  it  was  not  intended  that 
return  and  certification  of  the  result  should  be 
in  any  way  controverted. — Wilson  v.  Blaine, 
105  A.  555. 

Kquity  will  not  restrain  the  issuance  of  bonds 
by  a  municipality  after  the  election  court  has 
certified  that  the  electors  have  assented  to  an 
increase  of  indebtedness,  for  any  reason  relat- 
ing simply  to  the  conduct  of  election.— Id. 

(B)  Administration     la     General,     Appro- 
priation,  IVarrants   and   Payment. 

€=>889  (N.J.8up.)  Taxpayers  who  attacked  a 
city  budget  within  a  month  after  county  board 
had  fixed  the  rate  were  not  guilty  of  laches. — 
Garrison  v.  Jersey  aty,  105  A.  460. 

Under  P.  L.  1918,  pp.  847,  901,  and  912,  aU 
parts  of  the  old  fiscal  year  that  fell  in  the 
calendar  year  1918  were  governed  by  the  former 
law,  and  a  budget  was  properly  made  up  for 
the  remainder  of  1918.— Id. 

"I^ooal  purposes,"  within  P.  L.  1918,  p.  902, 
i  4(3),  relating  to  budgets,  means  the  ordinary 
expenses  of  daily  administration  of  the  city  gov- 
ernment and  institutions,  such  as  salaries,  rents, 
supplies,  and  matters  of  similar  character  for 
which  constant  provision  must  be  made.— Id. - 

"General  purposes,"  within  P.  L.  1918.  p.  902, 
{  4(3),  relating  to  budgets,  refers  to  obligations 
extra  to  ordinary  running  expecses,  and  in- 
cludes interest  falling  due  on  bonds  or  other  In- 
debtedness, princlphl  of  obligations  maturing 
within  the  interim  period,  and  provision  for 
sinking  funds  that  would  have  had  to  be  made 
within  the  interim  if  the  law  had  not  been 
changed. — Id. 

The  interim  budget  made  op  for  Jersey  City 
under  Laws  1918,  c.  238,  $  4,  for  December  of 
1918.  properly  included  the  road  tax  (P.  L. 
1917,  p.  41;  1918,  p.  507),  and  the  state's 
school  tax  (4  Comp.  St.  1910,  pp.  4780,  4781. 
pars.  177,  17ft),  to  be  paid  to  the  county  collec- 
tor on  or  before  December  22d  of  such  year. 
-Id. 

«=»890  (N.J.)  Under  Act  March  26,  1912  (P. 
L.  p.  257),  relating  to  appropriations  for  ex- 
penses by  governing  body  of  a  town,  the  ap- 
propriations for  expenses,  other  than  appropri- 
ations for  schools,  need  not  be  made  during  the 
year,  and  expenses  may  be  met  out  of  balance 
of  appropriations  of  former  years.— Handwerk 
V.  Town  of  Guttenberg,  105  A.  224. 

(O)  Bonds  and  Otber  Securities,  and  Slnk- 
Inor  Fnnda. 

«=>907  (NJ.Sup.)  The   Sinking   Fund   Act   of 
1917  is  constitutional.— Inhabitants  of  City  of' 
105  A.-61 


Plainfield  t.  Commissioner  of  Municipal  Ac- 
counts. 106  A.  457. 

<&=99S(  (N.J.Sup.)  The  Sinking  Fund  Act  of 
1917,  i  15,  applies  to  bonds  already  issued  and 
in  the  hands  of  purchasers  at  the  time  the  act 
was  passed. — Inhabitants  of  City  of  Plainfield 
V.  O)mmissioner  of  Municipal  Accounts,  105 
A.  457. 

Under  Sinking  Fund  Act  1917,  art.  1.  |  1, 
expi-etiiily  uetiniug  serial  bonds,  municipal  bonds 
are  not  serial  bonds,  even  if  payable  in  install- 
ments, unless  the  installments  are  to  run  for  at 
least  three-quarters  of  terra  of  whole  issue,  but 
are  "term  bonds"  within  the  contemplation  of 
the  statute.- Id. 

(D)    Taxes    and    Other    Revenne,    and   Ap- 
plleatlom    Thereof. 

<8=s»957(3)  (N.J.Sup.)  The  word  "rate,"  as  used 
in  P.  L.  1918,  p.  902,  §  4(3),  as  applied  to 
taxes  for  the  period  of  one  month  between  the 
dose  of  the  current  fiscal  year  in  1918  and  the 
olst  day  of  December  following,  meant  a  rate 
not  exceeding  one-twelfth  of  the  rate  for  the 
entire  preceding  year.— Garrison  v.  Jersey  City, 
105  A.  460. 

(B)  RiKhts   and   Remedies   of  Taxpayers. 

ig=»99a(2)  (Pa.)  City  of  third  class  which  en- 
tered into  a  construction  contract,  not  having 
certificate  of  Superintendent  of  Finance,  as  re- 
quired by  article  7,  f  13,  of  Act  June  27,  1913 
(P.  L.  599),  was  properly  enjoined  from  making 
payments  thereon.— Lamb  v.  City  of  Brie,  105 
A.  463. 

<S=3 1000(4)  (Pa.)  A  bill  filed  by  a  taxpayer  in 
his  own  name  and  right,  and  npt  on  behalf  of 
himself  and  other  taxpayers,  is  not  a  "tax- 
payers' bill,"  and  no  relief  can  be  granted 
thereunder  regarding  matters  in  which  all  the 
taxpayers  generally  are  interested. — ^Wilson  v. 
Blaine,  105  A.  555. 


See  Homicide. 


MURDER. 


MUTUAL  BENEFIT  INSURANCL 

See  Insarance,  4=9771. 

NAMES. 

See  Bills  and  Notes,  €=»525;  Evidence,  $s> 
16,  457;  False  Pretenses,  <8=32;  Judgment, 
9=>379;  Municipal  Corporations,  <&=37(M>;  Ne 
Exeat,  4=313;  Process,  €=s>152;  Receivers, 
<»=>149;  Taxation,  «=9722;  Wills,  <S=»107, 
289,  303,  489,  519. 

^=>I8  (R.I.)  Where  a  woman  named  D.  could 
neither  read  nor  write,  evidence  of  her  inten- 
tion to  change  her  name  to  E.  is  not  furnish- 
ed by  deeds  or  conveyances  in  which  her  name 
appears  as  E.;  she  having  executed  the  deeds 
by  making  her  mark. — Peek  v.  Levesque,  106 
A.  365. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  4=s>287. 

NAVIGABLE  WATERS. 

See  Adverse  Possession,  4=»7;  Appeal  and  Er- 
ror, <8=»1051;  Evidence,  «=88;  Fish,  iS=»8; 
Nuisance,  <8=s>63,  72. 

I.  RIGHTS  OF  PUBUC. 

®=»4  (Vt.)  Lake  covering  area  of  640  acres, 
having  80  to  100  cottages,  2  hotels,  and  several 
girl's  camps  on  its  shores,  visited  annually  as 
summer  resort  by  about  7,000  people,  used  for 
rowing,  canoeing,  and  motorboating,  and  by 
steamboat,  held  boatable,  and  hence  public  wa- 
ters within  provisions  of  Constitution,  partic- 
ularly in  view  of  Laws  1896,  No.  140,  and 
Laws  1908,  No.  228,  directing  fish  and  game 
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commissioners  to  examine  outlet  of  lake  and 
take  steps  to  protect  waters  thereof. — Hazen  v. 
Perking,  106  A,  249. 

The  right  to  control  height  of  water  of  boat- 
able  lake  or  outflow  therefrom  by  artificial 
means  cannot  be  granted  by  General  Assembly 
to  private  persons  for  private  purposes,  such 
grant  being  inconsistent  with  exercise  of  trust 
in  which  state  holds  land,  requiring  state  to 
preserve  waters  for  common  and  public  use  of 
all.— Id. 

A  grant  to  control  level  of  water  in  lake  or 
outflow  therefrom  by  artificial  means,  to  private 
persons  for  private  purposes,  cannot  be  made 
basis  of  a  decree.— Id. 

€=9 1 6  (N.H.)  Liegislative  grant  or  release  of 
public  rights  of  navigation  to  private  parties  is 
not  to  be  presumed,  because  to  do  so  would 
make  a  private  grant  more  beneficial  to  the 
grantee,  and  the  incidental  power  to  discontinue 
a  right  of  navigation  cannot  be  implied  from 
anything  less  than  necessity.— State  v.  Hutch- 
ins.  105  A.  519. 

^=320(4)  (N.H.)  If  public  right  of  navigation  in 
strait  in  lake  between  island  and  mainland  has 
not  been  granted  away  by  Legislature,  owner 
of  the  island  has  no  right  to  prevent  such  nav- 
igation by  a  bridge.— State  v.  HatcMns,  105  A. 
519. 

7  N.  E.  Lews,  665,  granting  N.  D.  and  his 
heirs  or  assigns  right  and  privilege  of  contin- 
uing a  bridge  across  strait  in  Lake  Winnepe- 
saukee,  held  not  a  grant  of  right  to  maintain 
bridge  as  it  was  in  1308,  date  of  grant,  convey- 
ing no  permanent  right  to  impede  public  nav- 
igation, public  travel  over  waterway  measuring 
extent  to  which  D.  and  successors  were  bound 
to  keep  channel  free. — Id. 

In  view  of  legislative  charters  granted  to 
canal  companies  between  1792  and  1808,  term 
"boats  and  rafts,"  used  in  grant  by  7  N.  H. 
Laws,  665,  to  N.  D.  of  right  to  maintain  bridge 
across  strait  in  Lake  Winnepesaukee  from  is- 
land to  mainland,  held  broad  enough  to  cover 
all  water  craft,  not  merely  small  rowboats. — Id. 

Despite  charter  for  building  new  bridge 
across  strait  in  navigable  lake,  which  charter 
makes  no  mention  of  navigation  rights,  such 
rights  remain  In  public. — Id. 
^=320(6)  (N.H.)  Where  owner  of  island  bridged 
a  strait  between  it  and  the  mainland  under 
legislative  grant  reserving  public  rights  of  navi- 
gation, and  the  bridge  became  impediment  to 
navigation,  permitting  only  passage  of  small 
rowboats,  it  must  be  raised,  not  merely  11  feet 
above  high  water,  to  accommodate  some  boats, 
but  to  a  height  of  15  feet,  permitting  all  boats 
on  lake  desiring  to  pass  to  do  so.— State  v. 
Hutchins,  105  A.  519. 

Where  state  by  litigation  secures  abatement 
by  reconstruction  of  bridge  obstructing  navi- 
gation contrary  to  grant  to  owner's  predeces- 
sor, so  much  order  as  requires  state  to  pay 
half  cost  of  changes  cannot  be  justified  on 
ground  that  state  is  estopped  by  acquiescence 
for  over  100  years  in  maintenance  of  the  struc- 
ture.—Id. 

In  suit  by  state  to  abate  a  bridge  obstructing 
navigation  in  a  lake,  where  right  to  rebuild 
bridge  is  granted  defendant,  and  not  the  state, 
a  price  for  it,  in  the  shape  of  contribution  to 
its  cost,  cannot  be  imposed  upon  the  state. — Id. 

n.  LAiros  iTin>EB  water. 

<g=»36(l)  (Vt.)  The  bed  or  soil  of  boatable  lakes 
having  public  waters  under  the  Constitution  is 
held  by  the  people  in  their  character  as  sover- 
cigu  in  trust  for  public  uses  for  which  they  are 
adiipted.— Hazeu  v.  Perkins,  105  A.  249. 
©='36(2)  (N.H.)  A  riparian  proprietor's  title 
presumably  extends  to  the  middle  of  the  river. 
—Cross  V.  Berlin  Mills  Co.,  105  A.  411. 
•8=37(4)  (Vt.)  Grants  of  land  bounding  upon 
lake  whose  waters  are  public  under  Constitution 
passed  title  only  to  the  water's  edge  or  to  low- 
water  mark  if  there  is  a  definite  low-water  mark. 
—Hazen  v.  Perkins,  105  A.  249. 


Xn.  RIPARIAN  Ain>   UTTORAX. 
BIGHTS. 

43»40  (Vt.)  Where  natural  level  of  lake  was 
regulated  and  controlled  by  dam  and  sluice  erect- 
ed at  its  outlet  by  fish  and  game  commissioners 
under  Laws  1896,  No.  140,  and  Laws  1908, 
No.  228,  mill  owner  had  no  right  to  vary  the 
level  of  the  water  above  and  below  such  natural 
level  by  means  of  flashboards  and  gate  erected 
at  outlet.— Hazen  v.  Perkins,  105  A.  249. 
€=»46(3)  (N.H.)  Deed  conveying  to  two  parties, 
their  heirs  and  assigns  forever,  right,  to  main- 
tain a  boom  in  a  river  opposite  grantor'4  land 
for  purpose  of  floating  logs,  conveyed  an  inher- 
itable and  assignable  right,  not  merely  an  ease- 
ment In  gross.— Gross  v.  BerUn  Mills  Co.,  105 
A.  411. 

Deed  conveying  right  to  maintain  boom  to 
float  logs  in  river  opposite  grantor's  land  htU 
to  have  conveyed  valuable  and  inherent  part  of 
grantor's  realty,  in  that  it  gave  grantees  risbt 
to  make  use  of  bed  of  stream  reasonably  neces- 
sary for  booming  of  logs;  whatever  is  rea^oa- 
ably  necessary  to  make  grant  effective  ordinari- 
ly passing  by  implication. — Id. 

NE  EXEAT. 

<S=»13  (N.J.Ch.)  Chancery  Act,  5  5,  and  Sher- 
iff's Act,  §  17,  direct  that  sheriffs  and  officers 
whose  duty  it  is  to  make  a  return  of  any  writ 
shall  put  their  own  names  thereto,  and  be 
amerced  in  damages  for  failure  to  so  do;  and, 
where  a  constable  serving  a  writ  of  ne  exeat 
has  made  such  return,  he  may  not,  more  than 
a  year  later,  and  after  his  authority  has  ex- 
pired, secure  an  order  permitting  amendment 
by  changing  the  date  of  service,  and  make  in 
a  former  sLerifTs  name  a  return  the  truth  of 
which  is  controverted.- Roth  ▼.  Rotii,  105  A. 
595 

NEGLIGENCE. 

See  Banks  and  Banking,  «=>171 ;  Bridges.  $=» 
45,  46;  Carriers;  Contracts,  (g=9322;  Courts. 
<®=>102;  Damages,  <8s»33,  210,  216;  Estop- 
pel, i£s»118 ;  Explosives,  €s»8;  Food,  €=>25: 
Highways,  «^183,  184;  Indemnity,  «=>12: 
Insurance,  €=3143;  Justices  of  the  Peace, 
ig=»38;  Master  and  Servant,  «=»89-332;  Mu- 
nicipal Corporations,  ©=703,  705,  706,  Sl!»- 
ffil;  Pleadmg,  <S=39;  Railroads,  «=>327,  350: 
Street  Railroads,  €==>85-117;  Trespass,  ®=> 
2;  Trial,  <S=>171,  252,  312. 

I.   ACTS   OB  OBnSSIONS  OOirSTITUT- 

nro  NEGLIGENCE. 

(A)   Personal  Conduct   In  General. 

€e92  (Pa.)  An  action  for  negligence  can  be 
maintained  only  in  case  defendant  fails  to  per- 
form, or  negligently  performs,  some  duty 
which  be  owes  to  plaintiff,  which  may  be  either 
an  express  or  implied  duty,  or  a  specific  duty 
owing  to  plaintiff,  or  a  general  duty  owing  to 
the  public. — Cohen  v.  Tradesmen's  Nat.  Bank, 
106  A.  43. 

®=>3  (N.J.)  "High  degree  of  care"  denotes  no 
more  than  a  degree  of  care  commensurate  with 
the  risk  of  danger.— New  Jersey  BUdelity  & 
Plate  Glass  Ins.  Co.  ▼.  Lehigh  Valley  R.  Co., 
105  A.  206. 

(B)   Danv«rons   Sabstancea,   Uaeliiaery. 
and  Other  Inatrainentalitles. 

d=>l6  (N.J.)  Individuals  or  companies  main- 
taining agencies  dangerous  to  human  life  must 
exercise  a  very  high  degree  of  care  for  the 
safety  of  those  who  may  be  thereby  exposed 
to  danger.— New  Jersey  Fidelity  &  Plate  Glass 
Ins.  Co.  V.  Lehigh  VaUey  R.  Co.,  105  A.  206. 

(C)  Condition  and  Use  of  Land,  BnlldinB* 
and  Other  Straetnrea. 

€=>32(2)  (N.H.)  A  mere  passive  acquiescence 
by  an  owner  or  occupier  in  a  certain  use  of 
his  land  by  others  involves  no  liability;  but, 
if  he  directly  or  by  implication  induces  per- 
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SODS  to  enter  upon  premises  for  such  nse,  he 
assumes  an  obligation  that  they  are  in  a  safe 
condition,  suitable  for  such  use,  such  obliga- 
tion, however,  extending  only  to  nse  invited. — 
Lavote  v.  Nashua  Gummed  &  Coated  Paper 
Co.,  105  A.  4. 

«=s>32(4)  (N.H.)  The  fact  that  children  were 
permitted  to  pick  up  paper  upon  factory  prem- 
ises was  not  an  invitation  or  license  to  them  or 
to  others  to  do  so. — ^Lavoie  v.  Nashua  Gummed 
&  Coated  Paper  Co.,  105  A.  4. 

Where  pieces  of  paper  were  torn  from  bales 
being  loaded  from  defendant's  loading  plat- 
form to  freight  car,  the  fact  that  one  of!  de- 
fendant's employes  gave  a  child  a  piece  of  pa- 
per, though  such  action  was  permitted  or  rati- 
fied by  defendants,  would  not  be  an  invitation 
to  such  child  or  to  other  children  to  come  upon 
premises  and  search  for  other  paper. — Id. 
*=»33(3)  (N.H.)  Defendant  owner  of  factory 
is  not  liable  for  the  death  of  seven  year  old 
boy,  who,  without  knowledge  of  defendant's 
employes  working  on  loading  platform,  came 
upon  defendant's  premises,  went  beneath  the 
platform  in  search  of  colored  paper,  and  tell 
into  open  barrel  of  hot  water;  tne  failure  of 
men  working  on  platform  to  detect  child's  pur- 
pose in  time  to  save  his  life  not  being  negli- 
gence, where  child  was  trespasser. — Lavoie  v. 
Nashua  Gummed  &  Coated  Paper  Co.,  105 
A.  4. 

Xa.  COKTBIBUTOIRT      ITEOXJOEirCE. 

(A)  Peraona  Injured  In  OeneriU. 

«=>82  (Md.)  "Contributory  negligence"  aa- 
sumes  the  existence  of  negligence,  and  is  such 
negligence  on  the  part  of  the  plaintiCt  as  directly 
•  contributes  to  the  injury.— State  v.  Baltimore 
&  B.  Electric  Rys.  Co.,  105  A.  532. 

XV.  ACnONS. 
(B)  BTldenoe. 

«=»I24(2)  (N.J.)  Though  penal  ordinances  or 
statutes  cannot  be  made  the  foundation  of  a 
civil  action,  they  may  be  used  as  tending,  in 
conjunction  with  other  evidence,  to  establish 
negligence.— New  Jersey  Fidelity  ft  Plate  Glass 
Ins.  Co.  V.  Lehigh  Valley  R.  Co.,  105  A.  206. 
4=»t34(2)  (N.J.)  To  recover  for  injuries  re- 
sulting from  a  negligent  act  of  a  party,  based 
upon  circumstantial  evidence,  one  must  show, 
not  a  possibility  only,  but  a  probability,  that 
the  injury  resulted  from  such  party's  negli- 
gence.—Price  V.  New  York  Cent.  R.  Co.,  105  A. 
187. 

(O)    Trial,    Jadv>tte*t,    <uul    Re-plevr. 

€=>  136(5)  (Md.)  In  an  action  for  damages  for 
negligence,  there  must  be  evidence  legally  suf- 
ficient to  prove  negligence  and  to  connect  that 
negligence  with  the  injury  before  a  court  ia 
justified  in  allowing  the  case  tqgo  to  the  jury. 
— Hagerstown  &  F.  Ry.  Co.  v.  Wingert,  105  A. 
537. 

€=s>l36(28)  (Pa.)  If  a  plaintiff  through  no  fault 
of  bis  own  finds  himself  in  a  position  of  danger 
due  to  negligence  of  defendant,  he  will  not  be 
conclusively  charged  with  contributory  negli- 
gence, because  he  did  or  did  not  do  that  which 
under  ordinary  circumstances  would  have  en- 
abled him  to  avoid  the  injury. — Knepp  v.  Balti- 
more &  O.  R.  Co.,  105  A.  636. 
€=>  136(29)  (Conn.)  Intoxication  is  not  "neg- 
ligence per  ae."— Griffen  v.  Wood,  105  A.  354. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Colleges  and  Universities.  ^=»6;   Nuisance, 

NEUROPATHY. 

See  Physicians  and  Surgeons,  $=>6. 


NEWSPAPERS. 

See  Ii^unction,  ®=>85;  Intoxicating  liquors, 
^=332;  Libel  and  Slander,  ^=>7;  Municipal 
Corporations,  «=»586;    War,  iS=>4.. 

NEW  TRIAL 

See  Appeal  and  Error,  «=j706,  977,  979,  1175, 
1178;  Criminal  Law,  «s>923-956;  Homi- 
cide, «=>316;    Judgment,  «=9l37. 

II.  OBOITNDS. 

(F)  Terdlet  or  Flndlnara  Contrary  to  tMm 
or  ESvidence. 

$=»69  (Me.)  The  question  of  the  credibility  of 
witnesses  is  for  the  jury,  and  a  verdict  based 
on  determination  of  that  question  will  not  be 
disturbed  on  motion  for  new  trial. — Lawlef  v. 
Spellman,  105  A.  715. 

^=>1\  (Conn.)  In  an  action  for  damages  caus- 
ed by  collision  of  two  automobiles  at  a  street 
intersection,  denial  of  new  trial  was  not  error 
where  there  were  irreconcilable  differences  in 
the  testimony  as  to  the  actual  rates  of  speed 
and  their  reasonableness  and  the  conduct  of 
the  drivers,  and  jury  might  reasonably  draw 
the  conclusion  that  it  did. — Brown  v.  New  Ha- 
ven Taxicab  Co.,  106  A.  706. 
<S=»72  (R.I.)  Where  the  trial  judge  is  of  the 
opinion  that  the  verdict  of  the  jury  is  wrong, 
and  that  the  jury  have  erred  and  found  against 
the  fair  preponderance  of  the  evidence,  the 
trial  judge  may  set  the  verdict  aside,  and  his 
determination  will  not  be  disturbed  unless 
clearly  erroneous. — Pepin  v.  Keough,  105  A. 
574. 

<8=»76(1)  (Me.)  The  court  has  no  right  to  dis- 
turb a  verdict  assessing  damages,  although  lar- 
ger than  the  court  would  have  found  upon  the 
testimony,  unless  the  verdict  is  so  excessive  as 
to  show  abuse,  prejudice,  or  a  failure  to  under- 
stand the  case.— Spinney  v.  Derrick,  105  A. 
XUO. 

«=>76(1)  (Pa.)  Application  for  new  trial  for  ex- 
cessive damages  is  addressed  to  the  discretion 
of  the  trial  court.— Ford  v.  Philadelphia  & 
Reading  Coal  &  Iron  Co.,  105  A.  885. 

(H)  Nevrly    DtseoTered    Bvldence. 

«s3r02(l)  (Me.)  The  court  should  be  shown 
that  the  newly  discovered  evidence,  for  which  , 
new  trial  is  sought,  could  not  have  been  discov- 
ered by  due  dihgence  before  the  original  trial. 
—Olson  V.  A.  C.  McLoon  &  Co.,  105  A.  401. 
$=3 108(1)  (Me.)  New  trial  will  not  be  granted 
for  newly  discovered  evidence;  the  court,  on 
comparinjg  it  with  the  entire  record  of  evidence 
at  the  original  trial,  not  being  persuaded  that  it 
ought  to,  or  would,  change  the  result.— Olson  y. 
A.  C.  McLoon  &  Co.,  106  A.  401. 

m.  PBOOEEDIlfOB  -^O  PROOURE 
NEW  TBIAX.. 

®=>I67(3)  (Conn.)  A  complaint,  seeking  new 
trial  in  a  case  in  which  defendant  who  was  the 
wife  of  plaintiff,  defaulted,  held  to  state  facts 
sufficient  to  warrant  relief.— Dante  v.  Dante, 
105  A.  363. 

Authority  to  grant  new  trial  given  by  Gen. 
St.  1902,  I  815,  in  certain  cases  which  by  im- 
plication includes  judgments  by  default,  was 
not  taken  away  by  Pub.  Acts  1915,  c.  75, 
amending  Gen.  St.  1902,  §  748,  relating  to  the 
vacation  of  defaults,  and  hence  where  a  com- 
plaint, seeking  new  trial,  fell  within  section 
815  and  was  within  the  time  fixed  by  section 
lll7,  it  cannot  be  denied  because  It  was  not 
filed  within  the  limited  time  prescribed  by  Pub. 
Acts  1915,  etc.— Id. 

€=>t68  (Me.)  Where  the  evidence  was  con- 
flicting and  the  questions  were  for  the  jury,  the 
verdict  will  not  be  set  aside  by  the  Supreme 
Court  on  motion  for  new  trial,  unless  it  ap- 
pears from  the  evidence  the  verdict  was  clear- 
ly wrong.— Cole  t,  Pendleton,  103  A.  715. 
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^=sl68  (Me.)  Where  the  evidence  is  conflicting, 
a  conclusion  of  the  jury  will  not  be  reversed  un- 
less the  preponderance  against  the  verdict  is 
such  as  to  amount  to  a  moral  certainty  that  the 
jury  erred^.— Gammons  v.  King,  105  A,  816. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Master  and  Servant,  ®=>80.  ^ 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal  and  Error,  ®=>347,  655;  Attach- 
ment, ^(=>180;  Bail,  9s>37;  Bankruptcy,  4=9 
188;  Bridges,  4=345;  Constitutional  Law, 
^=>300;  Contracts,  4=s>27T;  Corporations, 
4=3557:  Criminal  Law,  4=»432;  Death,  ^^ 
19;  Disorderly  House,  4=>19;  Eminent  Do- 
main, 4:^3266;  Equity,  €=371;  Evidence,  ^=> 
,71;  Exceptions,  Bill  of,  4=^51;  Guaranty, 
4>=>7;  Highways,  4=>30;  Indemnity,  4=9lO; 
Intoxicating  Liquors,  4=332,  33;  Landlord  and 
Tenant,  4=386,  92;  Mechanics'  Liens,  4=»75, 
76,  113,  279;  Mines  and  Minerals,  4=>51 ; 
Principal  and  Agent,  4=>147,  160%,  177; 
Sales,  4=3201,  346;  Subrogation,  4=»14;  Tax- 
ation. 4=3708;  Vendor  and  Purchaser,  ^=> 
18,  134. 

NOVATION. 

4=>l  (Md.)  To  constitute  a  "novation"  there 
must  exist  a  previous  valid  obligation,  an  agree- 
ment of  all  the  parties  to  the  new  contract, 
validity  of  the  new  contract,  and  extinguish- 
ment of  the  old  contract  by  substitution  of  the 
new  one. — District  Nat.  Bank  of  Washington  v. 
Mordecai,  105  A.  586. 

4=3 1 3  (Md.)  Whether  plaintiff  and  other  cred- 
itors of  defendants,  accepting  from  defend- 
ants an  assignment  of  a  claim  against  the  Unit- 
ed States  government,  in  full  satisfaction  of 
-  their  respective  claims,  intended  to  extinguish 
the  old  contract  and  to  substitute  a  new  valid 
obligation  as  a  novation,  held  for  the  jury.— 
District  Nat.  Bank  of  Washington  v.  Mordecai, 
105  A.  586. 

NUISANCL 

See  Appeal  and  Error,  4=»1051;  Colleges  and 
Universities,  4=36;  Criminal  Law.  4=3829; 
Intoxicating  Liquors,  4=>143,  236,  238,  239. 

n.  Fimi.IC  NTTUANOES. 

(A)   Nature  of  Injury,  and  Uabllltr  Tbere- 
tor. 

4=361  (Md.)  The  improvement  of  land  as  a 
colored  residential  neighborhood  is  not  of  it- 
self a  public  nuisance. — Diggs  v.  Morgan  Col- 
lege, l(fe  A.  I.'i7. 

4=363  (Vt.)  The  unlawful  use  of  flashboards 
and  gate  at  outlet  of  boatablc  lake,  to  vary 
height  of  water  from  its  natural  level,  affect- 
ing common  rights  of  all  persons,  constitutes 
a  public  nuisance.— Hazen  v.  Perking,  105  A. 
240. 

(O)  RiKhte  and  Remedlee  of  Prl-rate  Per- 
sons. 

4=372  (Md.)  To  give  a  court  jiirisdiction  to 
enjoin  a  public  nuisance  on  application  of  an  in- 
dividual, the  elements  of  being  a  public  nui- 
sance and  a  special  damage  to  the  plaintiff  must 
coexist. — Diggs  v.  Morgan  College,  105  A.  1.57. 
4=372  (Vt.)  To  entitle  plaintiffs  to  injunctive 
relief  from  gate  at  outlet  of  lake  having  public 
waters  and  flashboards  used  for  purpose  of  con- 
trolling height  of  water  constituting  a  public 
nuisance  in  view  of  steps  taken  by  fish  and 
game  commissioners  to  protect  waters  of  such 
lake   pursuant   to   Laws   1800,    No.    140,   and 


Laws  1908,  No.  228,  authorized  by  Const,  c.  2. 
§  63,  they  must  show  some  special  and  substan- 
tial injury  distinct  and  apart  from  general  in- 
jury to  public— Hazen  v.  Perkins,  105  A.  249. 
4=73  (Vt.)  The  rule  that  a  right  to  maintain 
a  public  nuisance  cannot  be  acquired  by  pre- 
scription applies  to  actions  by  private  indi- 
viduals who  have  suffered  injury  spc<nal  and 
peculiar  to  themselves,  as  well  as  to  proceed- 
ings in  behalf  of  public.— Hazen  t.  Perkins,  105 
A.  249. 

OATH. 

See  Execution,  4=3461. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  4=3135-154. 

OBSTRUCTING  JUSTICE 

See  Contempt,  0s>2. 

OFFICERS. 

See  Appeal  and  Error,  4=31010;  Assault  and 
Battery.  4=>92,  96;  Corporations,  4=»152, 
306,  653,  565;  Courta,  4=>102;  Criminal  Law, 
45>1172;  Elections,  «=>49,  51;  Evidence,  ^=> 
83.334;  Execution,  4=»451;  Health.  4=934; 
Intoxicating  Liquors,  4=361;  Justices  of  the 
Peace:  Municipal  Corporations.  4=3l40,  185, 
338,  993;  Pleading,  4=155;  Public  Service 
Commissions;  Receivers;  Taxation,  4=217: 
Treaties, 


m.   RIGHTS,  POWEBS.  BITTtES,  AND 
LIABUrriES. 

4=103  (Pa.)  Because  a  public  official  may  , 
make  a  contract  does  not  thereby  authorize  his 
contract  for  an  indefinite  or  long  extended 
term,  as  ordinarily  such  power  is  limited  to 
agent's  term,  though  necessity  or  great  advan- 
tage to  principal  may  furnish  reason  for  en- 
larging authonty  beyond  such  term.— Moore  v. 
Luzerne  County,  105  A.  94 ;  Myers  v.  Same, 
Id.  90. 

4=»l  12  (Pa.)  It  is  the  declared  policy  of  the  law 
that  where  a  question  arises  as  to  accounts 
of  a  public  officer,  it  is  to  the  public  interest 
that  no  unnecessary  obstacle  should  be  placed 
in  the  way  of  making  a  proper  investigation  of 
such  accounts.— Appeal  of  Winters,  105  A.  293. 

OFFICIAL  CERTIFICATES. 

See  Treaties,  4=8. 

OIL. 

See  Cancellation  of  Instruments,  4=3 10:  In- 
junction, 4=359;  Schools  and  School  Districts, 
4=366. 

OPTIONS. 

See  Brokers,  4=357;  Vendor  and  Purchaser, 
4=3,  18. 

0.  R.  S.  L  &  C. 

See  Evidence,  ^=>16,  457. 

PARDOM. 

See  Criminal  Law,  4=1023. 

PARENT  AND  CHILD. 

See  Adoption;  Adverse  Possession,  4=343; 
Bastards,  4=65,  68,  78,  92;  Criminal  Law, 
4=1023;  Descent  and  Distribution,  4=47; 
Divorce,  4=3307;  Guardian  and  Ward;  Hus- 
band and  Wife,  4=3333;  Infants;  Master  and 
Servant,  4=95.  388,  406;  Schools  and  School 
Districts,  4=159;  Wills,  4=191,  490,  565. 
629,  630,  726. 

PAROCHIAL  SCHOOLS. 

See  Taxation,  4=244. 
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PARTIES. 

For  parties  on  appeal  and  review  of  'rulings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedipgs  or  instru- 
ments,  see  ako   the  various  specific  topics. 

m.   N£W  PARTIES  AITD  CHANGE  OP 
PARTIES. 

«s>65(l)  (Pa.)  In  action  for  death  of  a  serv- 
ant brought  originally  in  the  names  of  widow 
and  children,  though  under  Act  April  26,  18.55 
(P.  L.  300),  it  should  have  been  originally 
brought  in  name  of  widow  alone,  the  statement 
of  claim,  after  verdict,  might  be  amended  to 
make  the  widow  the  sole  plaintiff  under  Act 
April  12.  18.58  (P.  L.  24.S).— Stefanson  v.  Bor- 
ough of  Plymouth,  105  A.  97. 

PARTITION. 

See  Ezecntors  and  Administrators,  ^e»138. 

H.  ACTIONS  POR  PARTITION. 

(A)   Rtirbt  of  Action  and  Defenaes. 

«=>2I  (N.J.Ch.)  Where  beneficiary  under  will 
directing  sale  of  property,  who  was  not  made 
party  to  a  foreclosure  suit,  whereby  the  inter- 
ests of  the  other  beneficiaries  were  extinguish- 
ed, elects  to  take  his  interest  in  the  land  in 
lieu  of  specie  under  the  bequest  in  the  will,  he 
haj)  the  right  to  enforce  his  election  by  filing  a 
bill  for  partitioD.  being  a  tenant  in  common 
with  holder  of  title  secured  through  foredo- 
sure  suit. — Rogers  v.  Lippincott,  105  A.  16. 
^=>22  (Me.)  Court,  having  acquired  jurisdic- 
tion by.  the  filing  of  a  bill  for  partition  and 
Hervice  of  procees,  cannot  be  deprived  of  that 
jurisdiction  by  proceedinfcs  afterwards  taken  by 
defendants  under  Rev.  St.  1916,  c.  62,  i§  15-28, 
to  establish  a  proprietary  corporation  and  to 
make  a  division. — Burpee  v.  Burpee,  105  A.  280. 

(B)  Prooeedlnca   and   Relief. 

4s>55(2)  (Me.)  In  a  bill  for  partition,  the  sei- 
sin of  the  plaintiffs  is  to  be  alleged  as  it  stood 
at  the  commencement  of  the  action. — Burpee 
v.  Burpee,  105  A.  289. 

€=357  (R.I.)  In  partition  as  to  certain  lots, 
answer  in  nature  of  cross-bill,  setting  up  title 
to  other  lots  in  which  plaintiffs  claimed  inter- 
est, conferred  no  jurisdiction  as  to  the  other 
lots;  the  office  of  cross-bill  being  to  obtain  af- 
firmative relief  on  case  stated  in  bill.— Peck 
V.  Levesque,  105  A.  365. 
€=958  (R.I.)  In  partition,  where  answer 
sought  to  set  up  claim  to  different  lots  by  way 
of  cross-bill,  spedal  replication,  disclaiming  as 
to  those  lots,  violated  equity  rule  24  (50  AtL 
xiv).  requiring  such  matters  as  are  necessitat- 
ed by  answer  to  be  set  up  by  amendment  to 
the  bill.— Peck  v.  Levesque,  105  A.  365. 
«=»77(4)  (Me.)  Bill  for  partition  alleging  that 
owing  to  the  construction  of  buildings  and  the 
•mall  fractional  interests  owned  by  the  tenants 
in  common,  the  property  could  not  be  divided, 
and  findings  that,  "because  of  the  nature  and 
condition  of  the  property  and  the  number  and 
variety  of  the  fractional  interests,  the  prem- 
ises are  not  susceptible  of  physical  division 
and  separate  occupancy,"  and  that  the  proper- 
ty does  not  admit  of  such  a  division  as  would 
fully  protect  the  rights  of  all  parties,  were  suf- 
ficient as  a  basis  for  an  order  of  sale. — Burpee 
T.  Burpee,  106  A.  289. 

PARTNERSHIP. 

See  Taxation,  «=»879;   Witnesses,  <&=>276. 

I.   THE   REUITION. 
(O)  Bvldenee. 

«=s»48  (Conn.)  In  an  action  against  a  sheriff 
for  conversion  under  a  writ  of  attachment  of 
potatoes  and  bags  claimed  to  belong  to  plain- 
tiffs as  partners,  defendant  claiming  that  a 
third  party  owned  property,  evidence  that  one 


of  the  plaintiffs  endeavored  to  sell  certain  po- 
tatoes was  admissible  as  proof  of  conduct  on 
the  part  of  one  of  claimed  plaintiff  partnership. 
— Carrano  v.  Hutt,  105  A.  323. 

In  a  suit  by  alleged  partners  against  a  sheriff 
for  conversion  of  potatoes  and  bags,  evidence 
that  one  of  the  plaintifFs  v,as  seen  counting 
out  money  was  admissible  as  tending  to  cor- 
roborate plaintiff's  statement  that  on  that  occa- 
sion money  used  in  the  partnership  was  counted 
out— Id. 

In  an  action  b^  alleged  partners  against  a 
sheriff  for  conversion  of  potatoes,  evidence  that 
witness  had  loaned  mone,v  to  his  brother,  one 
of  ttie  partners,  was  admissible  to  show  that 
he  had  put  certain  moneys  into  the  partnership. 
— Id. 

VII.  DIBSOI.UTION,    SETTLEMENT, 

AND  ACCOUNTING. 

(D)  Aettona  for  Dlaaolatton  and  Aceonnt- 

lUK. 

«S9327(3)  (Conn.)  Where  plaintiff  brought  ac- 
tion for  partnertdijp  accounting,  and  defendant 
answered  by  admissions  and  denials  of  allega- 
tiona  of  plaintiff's  complaint,  the  defendant 
was  entitled  to  a  decree  in  hia  favor  for  the  bal- 
ance found  due  him,  without  resorting  to  the 
formality  of  a  counterclaim  or  cross-complaint. 
Valente  v.  Porto,  105  A.  338. 
€=3332  (Conn.)  In  an  action  iot  partnership 
accounting,  it  was  incumbent  upon  plaintiff  to 
point  out  and  prove  irregularities  upon  the  part 
of  the  reference  committee  upon  which  plain- 
tiff relied  for  reversal. — Valente  v.  Porto,  105 
A.  338. 

€5>336(3)  (Conn.)  Evidence  in  partnership  ac- 
counting held  to  show  that  a  certain  contract 
relating  to  mortgage  had  been  fully  performed 
and  settled,  so  that  no  further  accounting  was 
necessary. — Valente  v.  Porto,  105  A.  3,38. 
«=346  (Conn.)  Under  Gen.  St.  1902,  i  952,  the 
court  is  bound  to  render  a  judgment  for  costs 
in  favor  of  a  defendant  in  a  partnership  ac- 
counting action,  where  defendant  was  the  pre- 
vailing party.- Valente  t.  Porto,  105  A.  338. 

PATENTS. 

See  Fraud,  «=»8. 

PAUPERS. 

See  Execution,  <S=»451. 

PAYMENT. 

See  Appeal  and  Error,  $=3>465;  Banks  and 
Banking,  «=>307;  Bastards,  <8=»78,  92; 
Building  and  I>oan  Associations,  <8=939j  Or- 
riers,  (g=993,  202;  Contracts,  «=»305,  322, 
3^;  Corporations,  €=»479:  Customs  and  Us- 
ages, i8=>13;  Divorce,  €=>269;  Elections, 
^=83;  Electricity,  <S=»11:  Executors  and 
Administrators,  ^==299.  313;  Fraudulent 
Conveyances,  ©=»184 ;  (Garnishment,  ^=»44 ; 
Guaranty,  <e=>35 ;  Indemnity,  <8=»10;  Insur- 
ance, ®=a585;  Judgment,  €=='57,  504;  Limi- 
tation of  Actions,  ®=»15,  139,  155;  Mechan- 
ics' Liens,  iS=»113;  Mortgages,  <S=>216,  454; 
Municipal  Corporations,  ^9993;  Principal 
and  Agent,  €=105,  124 ;  Principal  and  Sure- 
ty, «=>42;  Sales,  «=>59,  64,  89,  200,  201: 
Subrogation:  Vendor  and  Purchaser,  €=»17; 
WUls,  «g=>19,   630,  674,  733,   823. 

PERPETUITIES. 

€=»8(5)  (Md.)  A  residuary  clause  of  a  will, 
providing  for  devise  to  a  church  council,  inter- 
est to  be  used  by  board  of  foreign  missions, 
held  a  devise  or  bequest  to  designated  church, 
with  provision  for  application  of  income,  and 
the  bequest  is  not  invalid  upon  the  ground  that 
the  objects  of  the  gifts  are  indefinite,  or  that 
the  rule  against  perpetuities  is  thereby  violated. 
— Board  of  Foreign  Missions  of  the  General 
Synod  of  the  Evangelical  Lutheran  Church  of 
the  United  SUtea  v.  Shoemaker,  106  A.  748. 
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PHOTOGRAPHS. 

See  Evidence,  «=3382. 

PHYSICIANS  AND  SURGEONS. 

See  Bastards,  €=>49 ;  Bills  and  Notes,  €=> 
341;  Continuance,  ^=»4G;  Evidence,  ^=3553; 
Executors  and  Administrators,  €=sl65; 
Health,  <S=>34;  Master  and  Servant,  <8=>380, 
417. 

«=»2  (Pa.)  Acts  June  3,  1911  (P.  L.  639)  as 
amended  by  Acta  July  25,  1913  (P.  L.  1220). 
making  it  unlawful  to  engage  in  practice  oi 
medicine  and  surgery  or  to  bold  oneself  out  as 
such  a  practitioner  without  a  certificate  of 
license  from  bureau  of  medical  education  and 
licensure,  is  constitutional.— Commonwealth  t. 
Seibert,  105  A.  507. 

«=»6(%)  (Pa.)  Under  Act  June  8,  1911  (P. 
L.  639)  as  amended  by  Act  July  25,  1913  (P. 
!>.  1220),  making  it  unlawful  to  engage  in  prac- 
tice of  medicine  and  surgery  or  to  hold  out  as 
a  practitioner  without  a  certificate  from  bureau 
of  medical  education  and  licensure,  the  term 
"medicine"  means  the  art  of  healing,  or  the 
science  of  treating  diseases. — Commonwealth  v. 
Seibert,  106  A.  507. 

€=6(1)  (Pa.)  Under  Acts  June  8,  1911  (P.  U 
639)  as  amended  by  Acts  July  25,  1913  (P.  L. 
1220),  one  who  practices  neuropathy,  or  the 
science  of  healing  by  controlling  the  blood  sup- 
jly  to  diseased  parts  of  body  through  manipu- 
ation,  practices  medicine,  and  may  be  con- 
victed if  he  has  not  obtained  a  license  from 
bureau  of  medical  education  and  licensure. — 
Commonwealth  v.  Seibert,  105  A.  607. 


Fi 


PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.   FORM  AND  AI.LEOATIONB  IN 
OENERAI.. 

9=>8(6)  (Md.)  In  an  action  to  cancel  an  as- 
signment of  a  receipt  for  bonds,  allegations  that 
defendant  obtaimed  possession  of  the  receipt 
"under  circumstances  and  conditions  which  gave 
her  no  right  in  the  view  of  a  court  of  equity 
to  hold  the  same  as  against  these  complain- 
ants," and  that  the  assignment  was  without 
consideration,  were  concluijions  of  the  pleader. 
— Lipeon  v.  Evans,  105  A.  312. 
<l=^  (N.J.)  In  negligence  action,  complaint, 
alleging  facts  from  which  duty  is  raised,  was 
not  insufficient  because  of  inaccurate  statement 
of  legal  duty.— New  Jersey  Fidelity  &  Plate 
Glass  Ins.  Co.  v.  lichigh  Valley  K.  Co.,  105  A. 
206. 

€=>34(4)  (Pa.)  Ordinarily  an  affidavit  of  de- 
fense is  to  be  taken  most  strongly  against  him 
who  makes  it,  because  having  the  field  to  him- 
self, he  must  be  presumed  to  have  alleged  all 
that  is  beneficial  to  him. — Moore  v.  Luzerne 
County,  106  A.  94;    Myers  v.  Same,  Id.  96. 

in.   PLEA  OR  ANSWER.  CROSS-OOM. 
PUIINT,  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)   Defenses  In  General. 

€=»84  (Me.)  In  action  of  deceit  by  purchaser 
of  farm,  sellers  were  properly  permitted  to 
plead  double,  under  tlieir  brief  statement  of 
special  matters  of  defense  that  contract  had 
been  rescinded,  etc.,  and  that  alloged  fraud 
bad  been  waived. — Gordon  v.  Uutcbins,  105  A. 
856. 

(F)   AffldaT-lt  of  Defenee  or  of  Merita. 

®=>I55  (Pa.)  In  a  suit  against  one  acting  in 
a  representative  capacity  upon  a  cause  of  ac- 
tion regarding  which  he  has  no  personal  knowl- 


edge, the  affidavit  of  defense  is  not  to  be  crit- 
ically scanjied.  but  only  carefully  enough  to  as- 
certain whether  a  valid  defense  is  fairly  stated. 
—Moore  v.  Luzerne  County,  105  A.  94 ;  Myers 
y.  Same,  Id.  96. 

In  a  suit  against  the  public,  defended  by  of- 
ficials who  have  succeeded  those  with  whom 
the  alleged  contract  was  made,  defendants 
should  not  be  held  to  the  same  strictness  as  if 
they,  or  those  acting  for  them,  had  made  tlie 
contract— Id. 

XT.  BEPUOATION  OR  REPLY  AND 
STTHSEQITENT  PLEADIN08. 

®=>I77  (Conn.)  Where  plaintiff  set  out  contract 
in  full  in  complaint,  he  will  not  be  held  to 
have  admitted  the  truth  ot  a  paragraph  in  a 
counterclaim  purporting  to  recite  an  entire  par- 
agraph of  the  contract,  but  which  in  fact  omit- 
ted a  substantial  part  thereof,  by  failing  to 
controvert  such  paragraph  of  the  coanterclaim 
in  bis  reply ;  preceding  paragraph  of  counter- 
claim having  admitted  the  making  of  the  con- 
tract alleged  in  complaint — Lenox  Const  Co.  r. 
Colonial  Const  Co.,  105  A.  467. 

V.  DEMXTRRER  OR  EXCEPTION. 

€=3l92(2)  (Md.)  In  a  suit  to  recover  the  price 
for  cans  agreed  to  be  manufactured  and  s<rid, 
where  defendant's  plea  to  a  count  of  the  decla- 
ration reciting  the  terms  of  the  written  contract 
set  up  the  contract  in  writing  with  arguments  in 
favor  of  defendant's  construction  of  same,  a  de- 
murrer to  the  plea  was  properly  sustained. — 
Waddell  v.  Phiffips,  105  A.  771. 
<S=»205(2)  (Del.Super.)  In  action  for  breach  of 
covenant  of  warranty  in  a  deed  reciting  that  it 
was  given  in  lieu  of  a  lost  deed,  a  general  de- 
murrer does  not  raise  the  question  as  to  wheth- 
er defendant  wag  liable  on  the  covenant  of  a 
deed  executed  after  be  had  parted  with  the  title 
by  a  former  lost  deed,  and  after  he  had  de- 
livered possession  of  the  land  conveyed  to  the 
grantee,  as  such  contention  presented  matter 
not  pleaded.— Vivien  v.  Corbin,  105  A.  711. 
®=>2I4(2)  (Del.Super.)  A  demurrer  admits  ma- 
terial relevant  facts  well  pleaded. — Vivien  v. 
Corbin,  105  A.  711. 

®=>2I4(2>  (Md.)  A  demurrer  concedes  the  ver- 
i^  of  every  well  pleaded  allegation. — Diggs  v. 
\Iorgan  College.  105  A.  157. 
€=>2l4(Si  (Conn.)  A  demurrer  admits  the 
facts  averred  and  no  others,  and  there  is  no 
way  whereby  other  facts  may  be  imported  into 
the  issue  tendered  by  the  demurrer. — Dante  v. 
Dante,  105  A.  353. 

VT.  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

i^=>25S(l)  (N.J.)  In  gait  on  indemnity  bond, 
where  complaint,  in  compliance  with  Practice 
Act,  §  107,  set  up  generally  the  performance 
of  all  conditions  precedent,  and  answer  did  not 
spcritv,  as  required  by  section  118,  a  condition 
precedent,  the  performance  of  which  it  was  in- 
tended to  contest,  trial  court,  after  time  lim- 
ited by  bond  for  suit,  properly  refused  defend- 
ants' application  to  amend  its  answer  to  so 
specify.— Board  of  Education  of  City  of  Wild- 
wood  V.  Richmond  Const  Co.,  105  A.  220. 
^=9276  (Del.Super.)  In  an  action  for  services 
rendered  by  plaintiff  as  real  estate  broker, 
where  leave  to  file  a  special  plea,  alleging 
that  plaintiff  did  not  have  a  broker's  license  at 
the  time  of  sale,  was  granted  on  application  of 
the  defendant  and  the  case  continued,  costs  of 
the  term  will  be  imposed  upon  the  defendant. — 
Catlin  V.  Oak  Grove  Co.,  105  A.  666. 
<@=»280  (Del.Super.)  In  an  action  for  services 
rendered  by  plaintiff  as  real  estate  broker,  de- 
fendant's request,  made  during  the  trial,  for 
le.nve  to  file  a  special  plea,  alleging  that  plain- 
tiff did  not  have  a  broker's  license  at  the  time 
of  sale,  will  be  granted  on  proper  terms.— Cat- 
lin v.  Oak  Grove  Co.,  105  A. 
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IX.  BIXI.   OF   PARTICTTI.AKS   AND 
OOFT  OF  AOCOimT. 

*=»327  (Conn.)  The  common  counts  can  be 
properly  used  m  connection  with  a  bill  of  par- 
ticulars, and  when  so  used  all  counts  not  ap- 
plicable to  the  bill  of  particulars  should  be 
treated  as  stricken  out. — Markel  v.  De  Frances- 
co, 105  A.  703. 

XI.  MOTIONS. 

«=»343  (Pa.)  In  proceeding  under  Act  April 
20,  1905  (P.  L.  239),  for  citation  to  show  cause 
why  possessor  of  realty  should  not  deliver  pos- 
session to  purchaser  at  sheriff's  sale,  plaintiff 
could  not  successfully  contend  that  judgment 
should  have  been  granted  as  if  on  "argument 
upon  petition  and  answer,"  where  facts  in  rec- 
ord did  not  warrant  •uch  judgment. — Smith  t. 
SchoU.  105  A.  41. 

«s»350(3)  (Pa.)  After  all  the  appUcable  niles 
have  been  given  due  effect,  if  it  is  still  not  clear 
that  plaintiff  is  entitled  to  a  summary  judg- 
ment, the  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense  must  be  discharged, 
and  the  case  remitted  for  triaL— Moore  v.  Iai- 
zeme  County,  106  A.  94 ;  Myers  v.  Same,  Id. 
96. 

In  action  on  contract  of  employment  against 
county  commissioners,  wherein  aSdavit  of  de- 
fense alleged  lack  of  necessity  therefor,  and  a 
purpose  to  tie  the  hands  of  the  incoming  board, 
such  averments,  on  a  rule  for  judgment  for 
want  of  sufficient  affidavit  of  defense,  must  be 
taken  as  trne.— Id. 

«S=»356(3)  (Conn.)  Under  Gen.  St  1902,  U 
627,  639,  where  original  action  was  based  up- 
on the  common  counts,  court  properly  refused 
to  strike  out  paragraph  of  substituted  com- 
plaint settinj^  forth  claim  for  plumbing,  heat- 
ing, and  tinnmg,  where  such  paragraph  was  in 
substance  the  same  as  certam  paragraphs  of 
the  original  complaint;  such  paragraph  not 
adding  new  cause  of  action  not  joinable  with 
those  already  set  up  in  original  complaint.— 
Markel  t.  De  Francesco,  105  A.  708. 

Where  original  action  was  based  upon  a  com- 
mon count,  court  properly  refused  to  strike 
out  substituted  complaint  setting  out  action 
on  note,  for  note  could  have  been  treated  as 
an  item  of  the  bill  of  particulars,  and  in  this 
way  the  cause  of  action  based  thereon  could 
have  properly  been  made  a  part  of  the  orig- 
inal complaint. — Id, 

Xm.   DEFECTS    AITD    OBJECTIONS, 

WAIVER,  AND  AIDER  BT  VER~ 

DICT  OR  TUDGHENT. 

18=3403(3)  (N.J.)  Even  if  provision  in  "uni- 
form" building  contract  for  architect's  audit 
of  "expense  incurred"  in  finishing  after  build- 
er's abandonment  was  a  condition  precedent, 
where  answer,  in  a  suit  for  cijicnse  incurred, 
did  not  specify  contest  of  any  condition  pre- 
cedent, complainant's  general  allegation  of  per- 
formance of  all  such  conditions  was  conclusive. 
— Board  of  Education  of  City  of  Wildwood  v. 
Kichmond  Const.  Co.,  105  A.  220. 
iQ.  1 103(5)  (Md.)  In  an  action  in  equity  involv- 
ing real  estate,  defendant  cannot  complain  of  the 
absence  of  deeds  referred  to  in  the  complaint, 
where  he  supplied  them  by  filing  them  with  a 
demurrer. — Safe  Deposit  &  Trust  Co.  of  Bal- 
timore V.  Coyle,  105  A.  308. 
«=»406(6)  (Pa.)  Where  statement  of  claim  In 
action  for  death  of  a  mine  engineer  sets  forth 
facts  bringing  case  within  purview  of  Bitu- 
minous Mine  Act,  but  does  not  specify  the  act, 
and  defendant  takes  no  steps  to  have  state- 
ment made  more  specific,  he  cannot  object  to 
trial  of  case  in  accordance  with  provisions  of 
the  afit.— Carley  v.  Dexcnr  Coal  Mining  Co., 
106  A.  651. 

PLEDGES. 

See  Bankruptcy,  ^=»188;  Corporations,  €=» 
479,  487.  .^37,  642;  Estoppel.  «=s>70:  Hus- 
band and  Wife,  <S=>193;  Judgment,  <S=32, 
50;  Mortgages,  ®=3l97;   Sales,  <3=36. 


POISONS. 

See  Divorce,  €=322. 

<8=>4  (Del.Gen.Sess.)  Rev.  Code  1915,  §  3595, 
declaring  it  an  offense  to  sell  or  in  any  way 
"dispose  or'  morphine,  etc.,  includes  furnishing 
without  sale.— State  v.  Handy.  105  A.  426. 
€=»4  (Del.Gen.Scss.)  One  who,  owning  and 
having  in  his  possession  a  compound  of  mor- 
phine, permits  another  to  have  or  use  it,  "dis- 
poses of"  it  in  contravention  of  Rev.  Code  1915, 
§  3595.--State  v.  Rothman,  105  A.  427. 

POLICE  POWER. 

See  Mnmcipal  Corporations,  €=9596. 

POST  OFFICE. 

See  Evidence,  €=>71. 

POWERS. 

See  Conversion,  €=>22-  Executors  and  Ad- 
ministrators, <©=»138;  Trusts,  €=>169;  Wills, 
<S=»600. 

PRACTICE. 

For  practice  In  particular  actions  and  proceed- 
ings, see  the  various  specifi<*  topics. 

PREROGATIVE  WRITS. 

See  Appeal  and  Error,  €=35. 

PRESCRIPTION. 

See  Adverse  Possession;  Idmitation  of  Actions. 

PRESIDENT. 

See  Eminent  Domain,  €=»69. 

PRINCIPAL  AND  AGENT. 

See  Alteration  of  Instruments,  €=3S;  Appeal 
and  Error,  <ga»842,  1048,  1052;  Associations. 
€=»10;  Attorney  and  Client;  Banks  ana 
Banking,  ®=>156;  Brokers:  Building  and 
Loan  Associations,  €=339:  Conspiracy,  €=> 
21;  Corporations,  €=3306;  Evidence,  €=> 
213,  237,  273;  Fraud,  €=38,  53;  Intoxicat- 
ing Liquors,  €=3327.  329;  Master  and  Serv- 
ant, €=3271,  415 :  Minos  and  Minerals,  <P=» 
61;  Mortgages,  €=>216;  Municipal  Corpora- 
tions, €=>711;  Trial.  «ss»194;  Vendor  and 
Purchaser,  €=17;   War,  €=>10. 

I.  TBE  RELATION. 
(A)   Creation  and  Exletence. 

«=»22(2)  (Md.)  Where  plaintiff  was  injured  bv 
defendant's  automobile  truck,  declaratione  of 
the  driver  at  the  time  of  the  accident  that  he 
was  defendant's  agent  were  inadmissible,  where 
no  other  evidence  of  agency  had  previously  been 
mtroduced.— Dearholt  Motor  Sales  Co.  v.  Mer- 
ritt,  105  A.  316. 

III.  BIGHTS  AND  X.IABII.ITIES  AS  TO 
THIRD   PERSONS. 
(A)  Powers  of  Asent. 

€=3l05(3)  (N.J.)  The  mere  possession  of  a 
bond  and  mortgage  by  an  agent  and  the  habitual 
payment  of  interest  to  the  agent,  who  remits 
to  mortgagee,  does  not  establish  agent's  au- 
thority to  receive  principal,  so  as  to  create  es- 
toppel against  mortgagee.— Dorman  v.  West 
Jersey  Title  &  Guaranty  Co.,  105  A.  196. 
€=>II9(1)  (Pa.)  One  asserting  a  necessity  or 
its  equivalent  of  great  advantage  to  the  prin- 
cipal as  furnishing  a  reason  for  enlarging 
agent's  power  of  contract  beyond  his  term,  has 
the  burden  of  proving  it;  Act  May  11,  190© 
(P.  Li.  506,  510)  §  11,  not  changing  such  prin- 
ciple.— ^Moore  V.  Ijuzerne  County,  105  A.  94; 
Myers  v.  Same.  Id.  96. 

€=>I24(3)  (N.J.)  Where  an  agent  possesses  a 
bond  and  mortgage,  and  habitually  receives  pay- 
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ment  of  interest  and  remits  to  the  mortgagee, 
agent's  authority  to  receive  principal  is  for 
jury.— Dorman  v.  West  Jersey  Title  &  Guar- 
anty Co.,  105  A.  196. 

€=>I36(3)  (Vt.)  In  action  on  priest's  note 
brought  against  priest's  executor  where  note 
purported  to  be  a  personal  undertakiuR  signed 
in  priest's  own  name  and  contained  nothing  to 
show  that  in  its  execution  he  was  acting  as 
agent  for  his  parish,  it  was  no  defense  that  he 
in  reality  was  so  acting,  notwithstanding  knowl- 
edge thereof  at  time  of  execution  by  payee.— 
In  re  Barron's  Estate,  105  A.  255. 

(C)  I'naotborlsed  and  'Wrongrfal  Acta. 

€=3 1 47  (2)  (Pa.)  Parties  dealing  with  an  agent 
known  to  be  acting  only  under  an  express  grant, 
whether  his  authority  is  general  or  special, 
must  take  notice  of  the  nature  and  extent  of 
his  authority,  and  are  bound  at  their  peril  to 
notice  the  limitations  therein  prescribed,  ei- 
ther by  its  own  terms  or  by  construction  of 
law.— Moore  v.  Luzerne  County,  105  A.  94; 
Myers  v.  Same,  Id.  96. 

«=»l60i/2  (Vt.)  An  agency  cannot  be  used  for 
the  benefit  of  the  agent  himself  or  of  any  other 
person  than  the  principal,  in  the  absence  of 
an  agreement  that  it  may  be  so  used;  and,  this 
being  a  matter  of  law,  all  persons  must  take 
notice  of  it. — Arnold  v.  Somers,  105  A.  260. 
®=>I6I(5)  (Vt.)  Where  the  purchaser  of  man- 
ufacturing rights  in  a  vending  machine,  wherein 
the  seller's  agent  is  to  have  a  half  interest, 
sues  the  seller  for  fraud,  the  latter  is  liable, 
it  he  knew  that  the  agent  was  interested,  but 
had  agreed  that  he  might  carry  out  the  transac- 
tion.—Arnold  V.  Somers,  105  A.  260. 

(B)  Hottoe  to  AKCat. 

«S3|77(1)  (Pa.)  Knowledge  acquired  by  apent 
in  course  of  agency  is  binding  upon  principal, 
so  far  as  concerns  ordinary  business  of  agency. 
—Matthews  v.  Rush,  105  A.  817. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  «=>257,  736;  Courts, 
<g=»488;  Executors  and  Administrators,  ®=> 
231 :  Guaranty ;  Husband  and  Wife,  €:»159; 
Indemnity;  Justices  of  the  Peace,  «=»159; 
Receivers,  <8=»149,  174,  186;  Subrogation, 
<S=92,  9. 

I.  CBEATIOX  AND  EXISTEMOE  OF 

KEI.ATION. 

(A)  Between  Indlvldnals. 

«s»42  (Pa.)  A  snrety  exccutinf  a  bond  in.  ig- 
norance of  his  principal's  existing  default  will 
not  be  bound,  where  knowledge  of  such  default 
was  withheld  from  him  by  obligee,  as  such 
concealment  of  a  material  fact  is  a  fraud  upon 
surety  which  vitiates  the  contract— Park  Pav- 
ing Co.  V.  Kraft,  105  A.  30. 

Where  an  obligee  in  a  surety  bond  is  ig- 
norant of  prtacipal's  existing  default,  or  where 
surety  has  knowledge  of  such  default,  the  bond 
is   good,  notwithstanding  existing   default.— Id. 

Where  face  of  contractor's  bond  indicated 
that  it  was  given  to  insure  faithful  perform- 
ance of  subsequent  work,  and  was  not  a  guar- 
anty of  payment  of  any  existing  indebtedness, 
and  where  contractor's  default  at  surety's  ex- 
ecution of  bond  was  unknown  to  surety,  good 
faith  required  obligee,  having  knowledge  of 
default,  to  inform  surety,  and,  where  he  failed 
to  do  so,  bond  was  void. — Id. 

in.   DISCHARGE    OF    STTBETT. 

^=397  (I'a.)  A  surety  has  a  right  to  require  a 
performance  ot  the  contract,  and  an  agreement 
between  the  principals  varying  its  terms  in  a 
material  part,  without  the  surety's  consent, 
will  release  him  from  liability. — Schroyer  v. 
Thompson.  105  A.  274. 

An  agreement  between  the  principals  to  have 
the  effect  of  altering  the  written  terms  of  the 
contract  must  be  based  upon  a  sufficient  consid- 


eration, that  is,  must  be  a  valid  and  enforce- 
able contract — Id. 

$==>I0I(6)  (Pa.)  A  memorandum  indorsed  on 
back  of  a  note  by  the  principal  debtor  after  its 
execution  and  without  consent  of  the  surety, 
providing  that  "all  overdue  int.  to  bear  int.  to 
be  compounded  semiannually"  will  not  dis- 
charge surety  if  it  was  made  without  consider- 
ation.—Schroyer  V.  Thompson,  105  A.  274. 
€=3 121  (Conn.)  Diligence  and  utmost  good 
faith  are  required  to  be  observed  by  a  party 
claiming  against  a  surety,  unless  it  is  otherwise 
provided.^ Wolthausen  v.  Trimpert,  105  A.  687. 

V.   BIOHTB   AITD   REMEDIES  OF 

S1TRETT. 

(B)  Aa  to  Frlnelpal. 

9=9 1 85  (Conn.)  Where  plaintiff  borrowed  money 
of,  and  agreed  to  pay  a  bonus  to,  a  third  per- 
son, and  defendant  s  only  connection  therewith 
was  his  guaranty  of  payment  of  the  loan  note, 
and  he  does  not  appear  to  have  had  any  knowl- 
edge that  the  transaction  was  tainted  with  ille- 
gality, he  may  recover  from  plaintiff  what  he 
paid  thereon.— Valente  v.  Porto,  106  A.  338. 


PRIVILEGE. 

See  Constitutional  Law,  «=»206. 

PROCESS. 

See  Appearance,  ^=»18;  Divorce,  ^=962;  Jus- 
tices of  the  Peace,  <e=»120,  122,  160,  161; 
Partition,   <&=»22;    War,  <8=>10. 

m.  DEFECTS,    OBJECTIONS.    AVD 
AMEIfDBIEirr. 

<8s9l52  (R.I.)  Where  title  to  land  was  in  the 
name  of  a  husband  and  his  wife,  D.,  officer's 
return  on  writ  in  a  suit  against  the  husband 
and  E.,  that  be  had  summoned  "said  defend- 
ants" by  leaving  a  copy  of  the  writ  "with 
each  of  defendants  in  their  hands,"  does  not 
show  that  the  wife  received  actual  notice  of 
the  suit  by  being  served  under  the  name  of  E. 
—Peck  T.  Levesque,  105  A.  365. 

PROMISSORY  NOTES. 

See  Bills  and  Notes.  . 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^s>269-410. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  €=>12,  18;  Certiorari,  ©=537: 
Municipal  Corporations,  ©=»711;  Taxation, 
©=217. 

<&=36  (N.J.Sup.)  Public  Utility  Act  was  meant 
to  give  full  control  of  all  public  utilities  to  the 
board  so  far  as  could  be  done  by  legislation. — 
O'Brien  v.  Board  of  Public  Utility  Com'rs,  105 
A.  132. 

<3=>I2(9)  (N.J.Sup.)  Contention  that  rates 
fixed  by  ordinances  cannot  be  changed  by  the 
consent  of  both  the  board  and  the  railway  com- 
pany cannot  be  sustained. — O'Brien  v.  Board  of 
Public  UtUity  Com'rs,  105  A.  132. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers:  Corporations,  4=>152,  178;  Elec- 
tricity;   Gas;    Railroads;    Street   Railroads. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUO  WARRANTO. 

See    Sales,   <8=»e. 

RACE  SEGREGATION. 

See  Nuisance,  €=>61. 
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RAILROADS. 

See  Appeal  and  Error,-  $s>1056;  Carriers; 
Eminent  Domain.  <8=985,  200,  202,  204;  Evi- 
dence, «s>121,  502 ;  Explogives,  «=s>8;  Mas- 
ter and  Servant;  Public  Service  Commis- 
sions, ^=»12;  Street  Railroads;  Trial,  «s? 
251,  252. 

V.  BIGHT  OF  WAT  AND  OTHEB  IN. 
T£BEST8  IN  LANS. 

*=»89  (N.J.)  Conveyance  to  railroad,  haben- 
dum being  to  railroad,  its  successors  and  as- 
signs, for  purposes  gf  railroad  for  and  during 
its  continuance,  etc.,  held  not  to  create  quali- 
fied tec,  determinable  by  abandonment  by  rail- 
road or  its  successors  of  use  for  railroad  pur- 
poses; fee  being  determinable  only  if  and  when 
railroad  should  have  ceased  to  exist.— Camden, 
Atlantic  &  Ventnor  Land  Co.  v.  West  Jersey  & 
S.  R.  Co.,  105  A.  229. 

«=»82(3)  (NJf.)  Conveyances  by  a  railroad 
company  in  violation  of  obligations  to  grantor 
to  it  under  deed  which  conveyed  qualified  fee 
for  railroad  use,  held  not  to  have  divested  rail- 
road of  its  estate  in  lands,  causing  them  to  re- 
vert to  grantor  or  successor.— Camden,  Atlan- 
tic &  Ventnor  Land  Ca  v.  West  Jersey  &  S.  R. 
Co.,  105  A.  229. 

X.  OPERATION. 

(D)  Injuries   to    Meenaeea    or   Trespassers 
In  General, 

<£9282(9)  (N.J.)  In  an  action  against  a  rail- 
road company  for  injuries  sustained  by  an  em- 
ploy6  of  a  truckman  due  to  the  fall  of  the 
door  of  a  railroad  car,  where  there  was  no  evi- 
dence that  the  door  of  the  car  was  defective, 
it  was  error  to  submit  the  case  to  the  jury. — 
Sohwall  V.  Delaware,  L.  &  W.  K.  Co.,  105  A. 
193. 

(F)   Acclflenta  at  CroMinv*. 

«=>320  (R.I.)  Motorman  was  entitled  to  as- 
sume that  deceased,  approaching  crossing  with 
truck,  at  a  speed  of  six  or  seven  miles  an  hour, 
and  who  bad  an  unobstructed  view  of  the  track 
for  about  1.200  feet,  would  stop.— Fillmore  v. 
Rhode  Island  Co..  106  A.  564. 
€=»327(1)  (Pa.)  The  rule  that  a  traveler  be- 
fore crossing  a  track  of  a  steam  railroad  must 
stop,  look,  and  listen  for  approach  of  a  train 
is  not  a  rule  of  evidence  the  nonobservance  of 
which,  while  ijrima  facie  evidence  of  negligence, 
may  be  explained  and  excused,  but  is  an  abso- 
lute and  inflexible  rule  of  law. — Benner  v.  Phil- 
ndelnhin  &  R.  Rv.  Co.,  105  A.  283. 
^3327(2)  (R,I.)  Deceased  was  grossly  negli- 
gent in  driving  his  truck  upon  defendant's  track 
immediately  in  front  of  aporoaching  car,  where 
he  had,  when  about  2(K)  feet  from  the  cross- 
ing, an  unobstructed  view  of  the  track  for  about 
1.200  feet  to  the  north,  and  was  informed  by 
the  person  riding  with  him  of  the  approach 
of  the  car  from  the  north.— Fillmore  v.  Rhode 
Island  Co.,  105  A.  564. 

€=>327(T)  (Pa.)  That  one  driving  in  a  buggy  stop- 
ped on  the  tracks  of  p  railroad  at  a  crossing 
was  not  a  compliance  with  the  rule  that  a 
driver  shall  stop,  look,  and  listen  before  going 
on  the  track.— Benner  v.  Philadelphia  &  R.  Ry. 
Co.,  105  A.  2S:i. 

It  is  an  absolute  and  unbending  rule  that  a 
traveler  on  public  highway  must  stop,  look,  and 
listen  at  a  point  before  crossing  any  railroad 
tracks,  and  if  he  fails  to  do  so  before  he  goes 
on  any  track  he  is  guilty  of  contributory  negli- 
gence, and,  regardless  of  other  circumstances, 
cannot  recover. — Id. 

That  the  first  track  met  by  a  traveler  at  a 
railroad  crossing  was  a  siding  did  not  relieve 
him  from  the  obligation  of  the  rule  to  stop, 
look,  and  listen  at  a  point  before  crossing  any 
tracks.— Id. 

^s>327(12)  (Pa.)  When  danger  from  another's 
operation  of  a  vehicle  at  a  crossing  is  mani- 
fest to  passenger  therein  who  has  adequate  op- 
portunity  to   control   the   situation,   but   who, 


without  protest,  permits  himself  to  be  driven 
to  his  injury,  instead  of  directing  that  the  ve- 
hicle be  stopped,  his  negligence  will  bar  a  re- 
covery,—Aainger  V.  Pennsylvania  R.  Co.,  105 
A.   oi. 

A  itassenger  in  an  automobile  is  not  required 
to  exercise  same  degree  of  care  in  observing 
roadway  ahead  as  is  required  of  a  driver,  but 
is  only  responsible  for  his  actual  negligence 
in  joining  with  driver  in  testing  a  known  dan- 
ger, and  not  for  result  of  mere  failure  to  dis- 
cover unknown  danger. — Id. 
<8=»328(2)  (Pa.)  That  the  view  of  one  ap- 
proaching a  railroad  crossing  was  impeded  by 
cars  on  a  siding  did  not  relieve  him  of  the  obli- 
gation to  stop,  and  imposed  the  further  duty  to 
proceed  with  due  care ;  but  stopping  in  the  first 
instance  was  absolutely  essential. — Benner  v. 
PhUadelphia  &  R.  Ry.  Co,,  105  A.  283. 
$=3328  (3)  (Pa.)  Where  a  traveler  stops  at  a 
point  where  an  obstruction  prevented  a  proper 
view  of  the  railroad  he  is  about  to  cross,  b« 
must  descend  from  his  vehicle  and,  if  necessary. 
waJk  to  a  point  where  the  prospect  is  clear. — 
Benner  v.  Philadelphia  &  R.  Ry.  Co.,  105  A. 
283. 

9=>338  (R.I.)  Th«  motorman's  duty  to  act  did 
not  arise  until  the  peril  of  deceased,  whose 
tmck  collided  with  defendant's  car  at  cross- 
ing, became  apparent. — Fillmore  v.  Rhode  Is- 
land Co..  105  A.  564. 

Motorman  was  entitled  to  assume  that  de- 
ceased, approaching  crossing  with  truck,  at  a 
speed  of  six  or  seven  miles  an  hour,  and  who 
had  an  unobstructed  view  of  the  track  for 
about  1,200  feet,  would  stop,  and,  where  it  was 
impossible  for  the  motorman  to  stop  or  in  any 
way  prevent  the  accident  after  deceased  had 
proceeded  from  a  position  of  safety,  motorman 
did  not  have  last  clear  chance  to  prevent  the 
accident. — Id. 

«=9350(2)  (N.J.)  Evidence  that  people  walked 
across  railroad  tracks,  that  there  was  no  side- 
walk across  them,  and  no  planking,  gates,  or 
fence,  in  view  of  failure  of  evidence  of  defined 
path  or  location  of  lines  of  alleged  highway  was 
insuflScient  to  justify  submission  of  existence 
of  highway  across  tracks  by  adverse  user.— 
Brooks  V.  Pennsylvania  R.  Co.,  105  A.  200. 
€=3350(16)  (Pa.)  Where  plaintiff  positively  tes- 
tified that  she  stopped,  looked,  and  listened 
and  did  not  hear  an  approaching  train,  her 
contributory  negligence  in  that  respect  was  for 
the  jury,  even  though  the  great  weight  of  the 
evidence  was  to  the  contrary.— Knepp  v.  Balti- 
more &  O.  R.  Co.,  105  A.  636. 
®=9350(18)  (Pa.)  If  a  traveler  approaching  n 
railroad  crossing  has  stopped,  looked,  and  listen- 
ed at  a  point  before  crossing  any  track,  and 
then  proceeded,  the  question  whether  he  exer- 
cised proper  care  in  crossing,  and  whether  it 
was  necessary  for  him  to  stop  again,  ti-.<>b  for 
the  jury.— Benner  v.  Philadelphia  &  R.  Ry.  Co., 
105  A.  283. 

€=>350(19)  (Pa.)  If  one  approaching  a  railroad 
crossing  stops,  looks,  and  listens  at  the  place 
where  people  usually  do  so,  the  court  cannot 
say  as  matter  of  law  that  that  was  not  a 
proper  place  for  the  purpose.- Knepp  v.  Balti- 
more &  O.  R.  Co.,  105  A.  636. 
€=3350(21)  (Pa.)  In  action  for  personal  injury 
in  grade  crossing  where  plaintifrs  husband  was 
driving  her  in  an  automobile  over  an  unfa- 
miliar road  and  they  did  not  see  crossing  until 
within  15  feet  of  it  and  then,  saw  it  together, 
but  where  plaintiff  did  not  call  his  attention 
to  it,  her  contributory  negligence  was  for  Jury. 
— Aanger  v.  Pennsylvania  R.  Co.,  105  A.  87. 
€=9351(16)  (Pa.)  To  say  that  plaintiff,  driving 
an  automobile,  was  under  no  duty  to  stop,  look, 
and  listen  at  a  point  where  she  could  see,  and 
that  she  could  proceed  in  the  face  of  manifest 
danger,  unless  the  Jury  should  "find  that  her 
going  on  the  track  would  have  been  a  benefit 
or  advantage  under  the  circumstances,"  was 
erroneous. — Knepp  v.  Baltimore  &  O.  R.  Co.. 
105  A.  636. 
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«s>35l(17])  (Pa.)  In  action  for  Injury  at  rail- 
road crossing,  defendant's  point  for  charge  that 
It  is  a  positive  duty  of  an  automobile  driver 
approaching  grade  crossing  where  there  is  re- 
stricted vision  to  stop,  look,  and  listen  at  a 
place  where  that  will  be  effective,  and  that 
failure  to  do  so  is  negligence  per  se,  and  that, 
if  unable  to  get  a  sufficient  view  from  auto- 
mobile, he  should  get  out  and  go  to  place  af- 
fording a  sufficient  view,  should  have  been  un- 
qualifiedly affirmed.— Knepp  v.  Baltimore  &  O. 
B.  Co.,  1(«  A.  630. 

a)  Flrea. 

«=a454(3)  (Pa.)  Where  a  railroad  taltea  the 
necessary  precautions  and  employs  proper  mech- 
anism to  prevent  the  escape  of  sparks  from 
its  engines,  there  can  be  no  recovery  of  dam- 
ages for  injury  resulting  simply  from  the  throw- 
ing of  sparks,  provided  the  mechanism  is  in 
proper  condition. — Ginter  v.  Pennsylvania  B. 
Co.,  105  A.  824. 

®=»457  (Pa.)  Where  fire  started  on  land  contig- 
uous to  railroad's  coal  branch,  but  not  on  its 
right  of  way,  and  not  from  any  negligent  opera- 
tion of  its  trains,  and  extended  to  land  beyond 
and  set  fire  to  timber,  railroad  was  not  bound 
to  aid  iii  extinguishing  fire,  and  was  not  liable 
for  negligence  of  crew  in  refusing  to  aid,  be- 
cause extinguishment  of  fires  is  not  within 
scope  of  employment  of  train  crew.— Ointer  v. 
Pennsylvania  R.  Co..  105  A.  824.- 
«=s>48l(3)  (Conn.)  Where  particular  engine 
charged  with  setting  fire  is  not  identified,  evi- 
dence that  defendant's  engines,  as  equipped 
end  operated  about  time  and  place  of  fire,  were 
liable  to  scatter  sparks  and  set  fires,  and  that 
plaintiCTs  plant  was  within  range  of  cinders, 
is  admiBsible.— Gra  Rock  Spring  Co.  v.  Cei- 
tral  New  EJngland  Ry.  Co.,  105  A.  350. 

In  view  of  Gen,  St.  1918,  {  3785,  eliminating 
negligence  in  action  for  damage  from  fire  from 
locomotive,  and  in  view  of  railroad's  admissiou 
that  engines  with  perfect  spark  arresters  threw 
out  cinders,  evidence  that  at  about  time  and 
place  of  fire  railroad's  engines  scattered  sparks 
and  set  firee,  and  that  plaintiff's  plant  was  with- 
in range  of  cinders  thrown,  was  admissible,  al- 
though the  particular  engine  charged  with  the 
fire  was  identified. — Id. 

«s>48U5)  (Conn.)  In  action  for  damage  frora 
fire  from  locomotive,  evidence  of  other  fires  and 
of  omission  of  sparks  and  the  finding  of  cinders 
should  be  limited  in  point  of  time  and  plaop  to 
facts  having  some  probative  value  in  establLsh- 
ing  the  probable  cause  of  the  particular  fire  m 
question :  admissibility  of  such  pndnnce  being  a 
matter  of  judicial  discretion.— Gra  Rock  Spring 
Co.  v.  Central  New  England  By.  Co.,  105  A. 
350. 

RAPE. 

See  Witnesses,  €=>344,  34». 

n.  PROSEOTTTION  AMD  FViaSHMENT. 

(B)   Evidence. 

^=»40(5)  (Md.)  la  a  prosecution  under  Code 
Pub.  Civ.  Laws,  art.  27,  i  17,  for  assault  with 
intent  to  carnally  know  a  female  child  under 
the  BKC  of  fourteen,  evidence  as  to  prior  acts 
of  intercourse  by  prosecutrix  with  others  was 
inadmissible;  she  not  being  capable  of  giving 
consent- Rau  v.  State,  105  A.  807. 

REAL  ACTIONS. 

See  Ejectment;    Partition. 

RECEIVERS. 

See  Appeal  and  Error,  ^=»1017;  Banks  and 
Banking.  €=»287;  Corporations,'  ^s>553,  556, 
.'"tO.").  (iST;  Insurance,  ®=3D0;  Judgment,  ©=» 
C7D,  829. 


X.  NATURE  AMD  OBOUNDS  OF  RE- 
CEIVERSHIP. 
(A)  JTatore  and  Sabjectn  of  Remedr. 

®=»6  (N.J.Ch.)  Where  legal  title  to  lunatic's 
realty  in  this  state  has  passed  to  another,  and 
where  her  personalty  is  in  no  danger  of  loss 
or  injury.  Chancery  Court  will  not  appoint  a 
receiver,  who  might  contest  validity  of  con- 
veyance in  the  event  of  an  affirmative  return 
of  lunacy;  there  being  no  obstacle  to  lunacy 
proceeding  in  adjoining  state  where  lunatic  re- 
sides.- In  re  Owens,  lOo  A.  653. 

m.  TITLE   TO  AlTD  FOSSESBION   OF 
PROFERTT. 

^s»77(5)  (R.I.)  An  attachment  was  not  vacated 
by  the  appointment  of  a  receiver  in  a  proceed- 
ing under  Gen.  Laws  1909,  c.  213.  S  27,  as 
amended  by  Pub.  Laws  1911-12,  c.  780,  and  the 
attaching  creditor  was  entitled  to  a  lien  on  the 
property,  although  the  court  was  authorised 
and  did  direct  the  receiver  to  take  possession 
of  the  assets  of  the  corporation,  in  view  of 
(}eo.  Laws  1900,  i  30.  and  section  28,  as  amend- 
ed by  Pub.  Laws  1909-10.  c.  425.— Winsor  v. 
PUgrim  Show  Machinery  Co.,  106  A.  397. 

V.  ALLOWANCE   AN1>   PAYMENT   OF 
CLAIMS. 

®=>I49  (Conn.)  Receivers  of  indemnity  com- 
pany, surety  on  bend  of  public  contractor,  who 
continued  defense  of  action  in  federal  court 
against  company,  not  disclosing  receivership  to 
plaintiffs,  and,  wno,  under  order  of  Onnecticut 
court. which  appointed  them,  compromised  litiga- 
tion, so  that  judgment  was  entered  against  com- 
pany, held  precluded  to  deny  binding  force  of 
judgment  because,  due  to  intentional  failure  of 
receivers  to  disclose  receivership,  plaintiffs,  not 
knowing  thereof,  formally  presented  no  claim 
until  they  learned  of  receivership  after  judg- 
ment was  entered  and  after  time  for  filing 
claims. — Macdonald  v.  £tna  Indemnity  Co.,  103 
A.  470. 

D«iial  of  application  to  court  which  appoint- 
ed receiver  for  indemnity  company  for  exten- 
sion of  time  in  which  creditors  might  intervene 
and  present  their  claims  held  not  res  adjudicata 
of  second  application  by  creditors  for  order  on 
receiver  to  report  their  claims  as  duly  present- 
ed and  allowed  and  entitled  to  share  in  divi- 
dends.— Id. 

<e=3|49  (Conn.)  Claim  of  receiver  of  building 
trust  company  against  receiver  of  indemnity 
company,  surety  on  bond  of  trustee  by  general 
assignment  for  building  trust  company,  JkeM 
provable  on  date  of  appointment  of  receiver  of 
indemnity  company,  though  unliquidated. — 
MaMlonald  v.  jEtna  Indemnity  Co..  105  A.  480. 

Where  receiver  acting,  under  authority  of  ap- 
pointing court,  in  his  own  name  as  receiver,  or 
hl.t  company's  name,  as  allowed  by  Gen.  St. 
1918.  I  6083,  uodertakes  in  another  jurisdiction 
defense  of  action  against  his  company,  he  rec- 
ognizes claim  sued  on  as  properly  before  him  as 
receiver,  and  is  bound  by  result  of  litigation  : 
undertaking  defense  constituting  election  to  liq- 
uidate claim  in  foreign  jurisdiction,  and  amount- 
ing, in  equity,  to  a  presentation  of  the  claim. — 
Id. 

If  claim  against  company,  accrued  before  re- 
ceivership, had  been  litigated  and  reduced  to 
judgment  in  court  of  receivership,  no  objection 
could  have  been  taken  by  receiver  because  claim 
as  finally  allowed  had  taken  form  of  judgment, 
and  same  result  follows  where,  in  action  pend- 
ing on  his  appointment,  receiver,  authorized  by 
aiipointing  court,  steps  in  and  deteuds  to  final 
judgment;  such  action  by  the  receiver  amount- 
ing in  equity  to  a  presentation  of  the  claim. — Id. 
®s»l50  (Conn.)  Ground  of  demurrer,  to  appli- 
cation for  order  directing  receiver  to  list  as  vttlid 
claim  against  his  company,  that  period  of  limi- 
tation for  presentation  of  claims  expired  on  a 
given  date,  was  merely  an  allegation  of  fact — 
Macdonald  Y.  iEtna  Indemnity  Co.,  105  A.  480 
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4=9 1 51  (Conn.)  Order  by  court  appointing  re- 
ceivers, authorixing,  in  case  defended  by  re- 
ceivers in  anotlier  juriscUction,  stipulation  by 
receivers  for  judgment  against  them,  exhausted 
discretion  of  appointing  court,  and,  upon  rendi- 
tion of  judgment  pursuant  to  order,  it  became 
allowed  claun  in  receivership  proceedings,  and 
receiver  should  have  reported  judgment  to  court 
and  court  directed  its  entry  upon  list  of  allowed 
claims. — Macdonald  T.  ^tna  Indemnitr  Co..  105 
A.  470. 

VI.  ACTIOKS. 

4=9174(1)  (Conn.)  Jurisdiction  of  appointing 
court  over  actions  against  receiver  and  rule  re- 
quiring its  consent  to  action  against  receiver  in 
another  court  are  superseded  and  displaced,  pro 
tanto,  in  case  of  receivership  of  surety  on  public 
contractor's  bond,'  by  Act  Aug.  13,  1894,  c. 
ahO,  as  amended  by  Act  Feb.  24,  1906,  c.  778 
(U.  S.  Comp.  St.  i  6d23),  providing  where  ac- 
tion must  be  brought  on  bond  for  benefit  of  ma- 
terialmen.— IMacdonald  v.  ^tna  Indemnity  C!o., 
105  A.  470. 

4=>I74(4)  (Conn.)  Court  appointing  receiver 
for  a  corporation  has  discretionary  power  by  its 
order  to  refer  determination  of  claims  against 
the  corporation  to  court  of  another  jurisdiction, 
as  a  federal  court.— Macdonald  v.  iEtna  Indem- 
nity Co.,  105  A.  470. 

®=>I86  (Conn.)  Judgment  against  indemnity 
company  in  bands  of  receiver,  in  suit  against 
such  company  in  federal  court  under  federal 
statute,  to  enforce  its  liability  as  surety  on  bond 
of  contractor  to  erect  buildings  for  United 
States,  does  not  of  itself  affect  company's  funds 
in  receiver's  hands,  and  can  be  enforced  against 
property  of  company  in  custody  of  superior 
court  of  Connecticut,  which  appointed  receiver, 
only  by  intervention  in  that  court  and  by  its 
order.— Macdonald  v.  .<l!^tna  Indemnity  Co.,  105 
A.  470. 

RECORDS. 

See  Appeal  and  Error,  <E=»516-706,  1175;  At- 
tachment, <e=>lSO;  bailment,  ®=>18;  Cer- 
tiorari, 4=69  J  Corporations,  ®=>480:  Crim- 
inal Law,  iS=»il44;  Dedication,  €=19 ;  Evi- 
dence, <8=>83,  334,  351, 370, 501;  Exceptions, 
Bill  of,  ^=>51:  Highways,  4=>50,  54;  Mas- 
ter and  Servant,  «=»417;  Sales,  «=»472; 
Treaties,  4=98;  Trusta,  «=>289;  War,  4=> 
10. 

REFERENCE. 

See  Appeal  and  Error,  4=9662,  924,  967,  1071; 
Exceptions,  Bill  of,  4=32;  Master  and  Serv- 
ant, 4=405,  417;   Partnership,  4=>332. 

III.  BEPOBT  AND  FINDIM08. 

4=9|00(4)  (Conn.)  In  a  remonstrance  against 
a  report  made  upon  a  reference,  it  is  not  suf- 
ficient to  suy  in  the  objections  that  the  con- 
clusion of  the  committee  was  not  supported  by 
the  evidence,  when  no  part  of  the  evidence  was 
before  the  court.— Valente  v.  Porto,  106  A. 
338. 

4=9|0I(2)  (Me.)  Denial  of  motion  to  recom- 
mit referees'  report  for  further  bearing  was  a 
matter  of  judicial  discretion.— Chasse  v.  Sou- 
cier,  105  A.  853. 

4=3 10 1 (5)  (Me.)  Decision  of  presiding  justice 
concluding,  "I  therefore  overrule  the  request 
to  set  aside  the  finding  and  award  of  the  ref- 
erees" for  plaintiff,  held  a  denial  of  defendant's 
motion  to  recommit  the  report  to  referees  for 
further  hearing  and  determination;  afiirmation 
of  the  award  for  plaintiff  as  made  being  a  nec- 
essary denial  of  the  motion. — Chasse  v.  Soucier, 
105  A.  853. 

4=>I02(1)  (Me.)  Acceptance  or  rejection  of 
report  of  referee  is  not  a  question  of  law,  but 
a  matter  of  "judicial  discretion,"  which  is  a 
judicial  judgment  to  be  based  on  requirements 
of  judicial  procedure;    a  iundamental  require- 


ment being  a  hearing  or  opportunity  for  bear- 
ing.—Ginsberg  V.  Epstein,  105  A.  854. 

Where  defendant  did  not  have  full  hearing  or 
opportunity  to  be  fully  heard  on  his  motion  to 
correct  referee's  report,  there  was  no  judicial 
exercise  of  the  court's  discretion  in  the  prem- 
ises.— Id. 

REFORMATION  OF  INSTRUMENTS. 

See  Compromise  and  Settlement,  4=19 ;  Eject- 
ment, 4=91.. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

4=17(1}  (Me.)  A  mistake  as  to  title  is  a  "mis- 
take of  fact,"  even  though  arising  from  an  er- 
roneous view  of  the  legal  effect  of  the  deed 
(citing  Words  and  Phrases,  Second  Series, "Mis- 
take of  Fact).— Williams  v.  Libby,  105  A.  855. 
Where  a  mutual  mistake  of  fact  as  to  the 
title  of  real  property  exists,  equity  will  correct 
it— Id. 

n.   PBOCEEDINOS  AND  RELIEF. 

4=332  (N.J.Ch.)  A  suit  in  equity  to  reform  a 
contract  of  insurance,  or  to  enjoin  an  insur- 
ance company  from  setting  up  certain  defense* 
in  aid  of  an  action  at  law,  is  not  an  "action," 
within  the  meaning  of  the  policy,  providing  a 
short  period  of  limitation.— -Giammares  v.  Al- 
lemania  Fire  Ins.  Co.,  of  Pittsburgh,  Pa.,  105 
A.  611. 

Delay  of  upwards  of  a  year  before  instituting 
an  action  to  reform  fire  policy,  etc.,  unaccom- 
panied with  injury  to  insurance  company,  is  not 
such  laches  as  to  warrant  withholding  relief. 
—Id. 

4=>33  (Me.)  Where  the  owner  of  land  deeded 
it  to  a  purchaser,  and  neither  be  nor  the  pur- 
chaser knew  that  an  attachment  had  been  lev- 
ied on  the  property  in  a  suit  between  the  pur- 
chaser and  the  attaching  creditor,  the  seller 
should  be  a  party.— William*  v.  Libby,  105  A. 
865. 

RELEASE. 

See  Husband  and  Wife,  4=49i^ ;  Mortgages, 
4=>368;    Principal  and   Surety,  4=»97. 

II.  OONSTRUOTION  AND  OPERATION. 

^=>33  (N.J.)  Where  broker  sold  principal's 
property  and  amount  of  commission  thereon 
was  in  dispute,  broker's  receipt  acknowledging 
payment  of  certain  sum  for  selling  such  prop- 
erty, concluding  "and  have  no  claim  whatso- 
ever," was  not  a  release  of  a  claim  for  com- 
mission upon  sale  of  other  property.— Haber  v. 
Goldberg,  106  A.  874. 

RELIGIOUS  SOCIETIES. 

See  Bills  and  Notes,  ^=>504;  Charities,  4=» 
20,  22,  33,  85;  Perpetuities,  4=8;  Principal 
and  A^ent,  4=136;    Taxation,  4=>244. 

REMAINDERS. 

wd  Error,  4=1170 
Trusts,  4=179;   WiUs,  4=>629,  634, 


See  Appeal^  and  Error,  4=1170;  life  Estates, 
4=17; 
684. 


REMOVAL  OF  CAUSES. 

See  Courts,  i&=>486. 

•VI.  PROCEEDNOS  TO  PROODRE  AND 
EFFECT  OF  REHOVAL. 

4=79  f 2)  (Me.)  Under  Act  Cong.  March  3, 
1887,  as  amended  by  Act  Aug.  13,  1S88,  de- 
fendant should  file  hie  petition  for  removal 
at  or  before  the  time  when  he  is  required  t» 
make  any  defense,  whether  by  plea  of  abate- 
ment or  any  other  form  of  dilatory  plea,  or  to 
the  merits.- Elms  v.  Crane,  105  A.  385. 
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REPLEVIN. 

S?e  Husband  and  Wife,  4=>110. 

I.  RIGHT  OF  ACTION  AMD  DEFENSES. 

€=»l  (Del.Super.)  Replevin  lies  for  itossession 
of  goods  and  cliattels  unlawfully  detained  from 
the  owner,  the  primary  object  of  the  action  be- 
ing the  recovery  of  the  property,  with  damages 
for  the  taking  and  detention,  and  the  usual  ob- 
ject being  the  recovery  of  a  sum  of  money 
e(iuivalent  to  the  value  of  the  property.— White- 
man  v.  Whiteman,  105  A.  787. 
<S=»II(2)  (N.J.Sup.)  A  constable,  levying  on 
goods  intrusted  to  a  bailee  to  be  made  up,  for 
Eire,  by  virtue  of  process  against  the  bailee, 
has  a  lawful  possession,  which  makes  a  demand 
for  goods  necessary  before  the  bailor  can  main- 
tain replevin. — Herzog's  Cloak  &  Suit  Co.  v. 
Kedorko,  105  A.  21. 

ni.    PROCEEDINGS  FOR  TAKING  AND 
REDEI.rVER'T  OF  PROPERTT. 

9=348  (Del.Super.)  Where  the  officer  refused 
to  give  defendant  in  replevin  reasonable  time 
to  furnish  a  property  bond  before  delivering 
the  goods  to  plaintift,  a  writ  of  de  retorno 
habendo  pendente  lite  will  be  issued  upon 
entry  by  defendant  of  proper  security. — ^McGall 
V.  Stern,  105  A.  666. 

VI.  triaIh  jxtdoment,  enforce. 

MENT  OF  JUDGMENT,   AND 
REVIEW. 

®=387  (Del.Super.)  Ordinarily  in  an  action  up- 
on a  replevin  bond  no  question  can  be  tried 
which  could  and  ought  to  have  been  tried  and 
determined  in  the  replevin  suit,  and  therefore, 
where  plaintiff  did  not  appear  when  case  vcas 
railed  for  trial,  defendant  was  entitled  to  a 
jury  and  trial  to  prove  ownership  and  damages. 
—Clark  V.  Wilmington  Trust  Co.,  105  A.  &34. 

REPORTS. 

See  Appeal  and  Error,  ^=9967;  Reference, 
«=>100,  101. 

RETROSPECTIVE  LAWS. 

See  Statutes,  «=>263. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error ;   Certiorari. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ®=»4(MW. 

RISKS. 

See  Master  and  Servant,   «=s>204-217. 

ROBBERY. 

9=>l  (Del.Gen.Sess.)  In  a  prosecution  under 
Kev.  Code  1915.  i  4716.  denouncing  the  offense 
of  highway  robbery,  the  state  must  show  that 
defendant,  by  violence  or  by  putting  in  fear, 
took  from  the  prosecuting  witness  some  ar- 
ticle, the  subject  of  larceny,  etc.,  but  the  de- 
gree of  violence  is  immaterial.— State  v.  Lapista, 
105  A.  670. 

iS=5>6  (Del.Gen.Sess.)  In  a  prosecution  under 
Rev.  C-ode  1915,  §  4716.  denouncing  the  of- 
fense of  highway  robbery  the  degree  of  violence 
is  immaterial. — State  v.  Lapista.  105  A.  676. 

SALES. 

See  Appeal  and  Error.  <g=»16n.  2.'?2,  1002,  1048. 
10.")2 ;    Assoriations.  €=»19:    A.ssignmeots  for 

•  Benefit  of  Creditors,  <S=2.3!).  247,  279:  Bail- 
ment, <£=s>18;    Banks  and  Banking,  €=9287; 


Carriers,  «=»70,  91,  93.  94;  Conspiracy,  *=» 
21;  Contracts,  9=>323;  Corporations.  «ss» 
306;  Customs  and  ITsages,  9=313;  Evidence. 
«=»142,  148.  l.-)5,  273,  442,  472;  Execution, 
«=>222,  242.  250;  Executors  and  Adminis- 
trators, «=163,  165,  167,  500;  Food,  «=» 
25;  Fraud,  «=»8.  9.  11,  22.  53,  64,  65; 
Frauds,  Statute  of,  «=926,  116,  159;  Good 
Will,  ^^5;  Guaranty,  ®=>4;  Injunction,  '^^^ 
225:  Liverjr  Stable  and  Garage  Keepers, 
8;  Mechanics'  Liens,  €i=>75;  Mortgages,  _ 
354,  358,  369;  Pleading,  «=3l92;  Poisons. 
€=>4 ;  Principal  and  Agent,  €=»161:  Subro- 
gation, «=>2:  Taxation,  i&=3l.56,  708,  722; 
Trade-Marks  and  Trade-Names,  e=>70; 
Trial,  «=89.  194,  214,  251,  253,  267.  296: 
Trusts.  «i=>282;  Vendor  and  Purchaser; 
Work  and  Labor,  ^=7l4. 

I.   REQUISITES  AND  VAUDXTT  OF 
CONTRACT. 

9=36  (Conn.)  Assignment  of  unpaid  install- 
ment contracts,  where  assignor  guaranteed  eon- 
tracts,  continued  to  collect  installments  and 
to  keep  accounts  thereof,  and  retook  goods 
upon  default,  and  where  assignee's  only  out- 
put was  original  payment  of  between  70  and 
80  per  cent,  of  face  value,  and  the  only  inter- 
est it  acquired  was  the  right  to  repayment, 
with  interest  and  brokerage  charges,  was  a 
pledge,  and  not  a  sale.— Barker  Piano  Co.  v. 
Commercial  Security  Co.,  105  A.  328. 

n.    CONSTRUCTION  OF  CONTRACT. 

®=>59  (Me.)  Where  parties  fixed  their  rights 
and  liabilities  upon  a  sale  of  fertilizer  by  lease 
or  contract  and  later  seller  took  from  buyer  a 
real  estate  mortgage  to  secure  payment,  the  two 
contracts  should  be  construed  together. — Mclver 
v.  Bell,  105  A.  105. 

9=359  (N.J.)  In  construing  contract  of  sale, 
unsigned  specifications  not  in  contract  nor 
made  part  thereof  by  contract,  but  referred  to 
therein  and  annexed  thereto,  must  be  considered 
with  contract,  but  specifications  referred  to  for 
a  specific  purpose  only  are  part  of  contract  for 
that  purpose  only,  and  irrelevant  for  other  pur- 
poses.—Ingeruoll-Rand  Co.  V.  United  States 
Fidelity  &  Guaranty  Co.,  105  A.  236. 

"Specifications,"  as  used  in  a  contract  for 
machinery,  ordinarily  means  a  specific  and  de- 
tailed description  of  the  thing  to  be  furnished 
or  of  the  work  to  be  done,  and  do  not  include 
reservation  of  title  to  machinery.— Id. 

T'nder    contract   for   sale    of    machinery    re- 

?[Uirin_g  a  machine  to  be  "of  dimensions  as  set 
orth  in  the  attached  specifications,"  which  spec- 
ifications were  unsigned  and  not  in  terms  madi' 
part  of  contract,  their  statement  that  title  does 
not  pass  until  all  purchase  money  is  paid  does 
not  operate  to  retain  title  in  seller  after  deliv- 
ery.— Id. 

®=364  (Conn.)  Where  plaintiff  sold  plumbers' 
supplies  to  defendant,  with  the  right  to  return 
what  he  could  not  use  or  sell,  pa}-ment  to  be 
only  for  what  was  retained,  defendant  was  en- 
titled to  credit  for  goods  returned  after  a  rea- 
sonable time,  notwithstanding  he  had  paid  for 
them  in  full,  such  payment  not  being  an  elec- 
tion to  keep  the  goods,  but  being  contemplated 
by  the  parties,  in  order  that  plaintitF  might  ob- 
tain tbe  benefit  of  a  discount  for  cash.— Silber- 
man  v.  Caplan,  105  A.  351. 
€=371(4)  (Md.)  In  a  written  contract  by  which 
plaintiffs  agreed  to  supply  the  requirements  of 
the  defendants  for  the  year's  packing  season, 
about  700,000  cans,  the  word  ''about"  imports 
that  the  actual  quantity  should  be  a  near  ap- 
proximation to  that  mentioned.— Waddell  v. 
Phillips,  105  A.  771. 

Where  plaintiffs  contracted  with  defendantii 
to  supply  their  requirements  for  cans,  estimate<l 
at  about  700.000.  the  supplying  of  839..'>00  by 
plaintiffs  was  n  reasonable  compliance  with  the 
contract,  although  defendants  neeiied  l,000,OCiO, 
the  balance  of  which  they  were  compelled  to 
purchase  elsewhere  at  a  higher  price.— Id. 
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«s>8l(l)  (Md.)  Contract  to  deliver  pilings,  f.  o. 
b.  the  buyer's  cars  held  not  a  mercantile  con- 
tract, and  hence  time  was  not  of  the  essence, 
unless  made  so  by  the  terms  of  the  contract. — 
Baltimore  &  O.  R.  Co.  v.  Carter,  lOB  A.  760. 

nx.  MODIFXOATION  OB  BE80IBSI0K 
OF  OONTRAOT. 
(A)  By  Asreement  <>'  Partlea. 
«=»89  (Me.)  Where  parties  fixed  their  rights  and 
liabilities  upon  a  sale  of  fertilizer  by  a  lease 
or  contract,  it  was  competent  for  them  to  annul 
or  modify  its  terms  and  secure  it  by  a  mortgage. 
— Mclver  v.  Bell,  105  A.  105. 

Where  the  consideration  for  a  land  lease  or 
contract  was  $234  worth  of  fertilizer  which  was 
to  be  paid  for  from  contemplated  potato  crop,  if 
sufficient,  but  in  any  event  234  barrels  of  pota- 
toes, and  seller  subsequently  took  a  noteless 
mortgage  referring  to  lease  as  consideration, 
which  mortgage  contained  clause  providing  that 
on  default  "the  sum  of  $234  shall  immediately 
become  due  and  payable,"  the  word  "immcd'- 
ately"  indicates  agreement  to  liquidate  for  $234 
(citing  Words  and  Phrases,  Liquidate). — Id. 

Where  the  only  consideration  for  a  mortgage 
given  by  buyer  to  seller  was  a  prior  lease  or 
contract  and  the  mortgage  recited  that  it  "is 
given  as  collateral  security  for  the  performance 
of  said  contract  and  does  not  deprive  grantor  of 
any  right  of  action  for  breach  of  its  conditions," 
an  action  on  such  contract  could  be  maintained 
for  the  sum  liquidated  in  the  mortgase  which 
was  also  the  consideration  for  the  lease  con- 
tract.—Id. 

IV.  PERFOBMAITOE  OF  CONTRACT. 
(C)   Delivery    and    Acceptance    of    Gooda. 

®=3l6l  (Conn.)  In  a  sale  by  carload  lot,  tinlesa 
otherwise  expressed,  delivery  at  the  place 
agreed  upon  and  upon  a  track  ready  tor  unload- 
ing is  "delivery"  under  Sales  Act.  §  19,  rule  5. 
—Kinney  v.  Horwiti,  105  A.  438. 
«=>i8l(2)  (Md.)  In  seller's  action  to  recover 
the  value  of  poles  agreed  to  be  delivered  to  the 
buyer,  f.  o.  b.  its  cars,  evidence  as  to  the  usual 
time  required  to  deliver  cars  at  the  point  of  load- 
ing, after  they  had  been  ordered,  was  admissi- 
ble on  the  issue  of  unreasonable  delay  in  fur- 
nishing cars.— Baltimore  ft  O.  R.  Co.  v.  Carter, 
105  A.  760. 

V.  OPERATIOH  AND  EFFECT. 
(A)   Trnnafer  «t  Title  aa  Between  Parttea. 

^=>200(1)  (Conn.)  Where  delivery  of  carload  of 
potatoes  under  terras  of  contract  left  nothing 
for  plaintiff  seller  to  do,  the  property  passed 
to  defendant  buyers,  and  it  at  clace  became  their 
duty  to  accept  and  pay  under  Soles  Act,  H  41, 
42:  there  being  no  objection  to  kind,  quality, 
or  condition.— Kinney  v.  Horwitz,  105  A.  4.38. 
«=»20l(4)  (Conn.)  Where  taking  out  of  bill  of 
lading  to  order  of  plaintiff,  shipper  of  carload  of 
potatoes,  with  direction  to  deliver  on  payment 
of  draft,  was  solely  to  secure  performance  of 
defendant  buyers'  obligation,  held  that  property 
passed  to  defendants  after  notice  of  the  draft, 
bill  of  lading,  and  of  placing  of  car  on  side 
track  for  unloading,  so  that  risk  of  loss  was  on 
them,  under  Snies  Act,  §  22,  although  bill  of 
lading  had  not  been  taken  up. — Kinney  v.  Hor- 
witz. 105  A.  4.38. 

«=»2I7  (Md.)  Under  Code  Pub.  Civ.  Laws,  art 
SS,  t  43(b),  where  a  seller  contracted  with  the 
buyer  to  deliver,  f.  o.  b.  its  cars,  pilinss  which, 
when  ready  for  delivery,  owing  to  the  buyer's 
unreasonalue  delay  in  making  complete  inspec- 
tion and  in  furnishing  cars,  were  lost  in  a 
rainstorm,  the  poles  were  at  the  risk  of  the 
buyer,  who  was  the  party  in  fault.— Baltimore 
ft  O.  R.  Co.  V.  Carter,  105  A.  760. 

(D)   Bona  Fide  Parehaaera. 

«=s>234(S)  (Md.)  Under  Uniform  Sales  Act,  § 
25,  providing  that  a  sale  of  goods  worth  ^60, 


in  the  absence  of  part  payment  or  a  written 
contract,  shall  not  be  enforceable,  unless  buyer 
shall  accept  and  "actually  receive"  part  of  the 
goods,  and  Code  Pub.  (3iv.  Laws,  art.  21,  | 
43,  providing  that  no  personal  property,  where- 
of the  seller  shall  remain  in  possession,  shall 
pass  to  buyer  except  by  bill  of  sale  acknowl- 
edged and  recorded,  provided  that  this  shall 
not  ap^y  to  a  sale  accompanied  by  "delivery," 
nor  as  bietween  the  parties,  as  against  subse- 
quent bova  fide  purchasers  constructive  deliv- 
ery or  "constructive  possession,"  that  which  ex- 
ists in  contemplation  of  law  without  actual 
enjoyment  is  not  enough  (quoting  1  Words  and 
Phrases,  936),— Stem  v.  (Jrawford,  105  A.  780. 
As  against  claim  of  subsequent  bona  fide  pur- 
chaser of  goods,  it  is  no  protection  that  origmal 
buyer   took   possession   after    the   second   sale. 

®=i>24l  (Md.)  That  a  subsequent  bona  fide  pur- 
chaser has  no  bill  of  sale  does  not  prevent  his 
objecting  that  a  prior  purchaser  hAs  none,  and 
80  under  Code  Pub.  Civ.  Laws,  art.  21,  {  43, 
cannot  claim  against  him. — Stem  v.  Crawford, 
105  A.  780. 

Vn.   REBCESIES  OF  8EI<I,EB. 
(B)  Aetlona  tor  Prlee  or  Talne. 

€=9345  (Conn.)  While  technical  presentment 
of  draft  drawn  by  plaintiff  seller  and  shipper 
upon  defendant  buyers  was  unnecessary  under 
Gen.  St.  1918,  I  4428,  before  there  could  be  any 
laches  or  culpable  delay  on  the  part  of  defend- 
ants, they  must  have  bad  notice  of  arrival  of 
draft,  bill  of  lading,  and  the  goods. — Kinney  v. 
Horwitz.   105  A.  438. 

®=>353(1)  (Md.)  In  a  suit  to  recover  the  entire 
contract  price  for  cans  agreed  to  be  manufac- 
tured and  sold,  a  count  in  the  declaration  which 
set  forth  in  full  the  written  agreement  between 
the  parties  was  not  demurrable.— Waddell  v. 
Phillips,  105  A.  771. 

«=>353(8)  (Conn.)  In  action  for  price  of  car- 
load of  potatoes  destroyed  bv  fire  after  arrival 
at  destination,  complaint  held  to  state  cause  of 
action  for  the  price,  although  it  contained  no 
allegation  of  delay  by  defendants.— Kinney  v. 
Horwitz,  105  A.  488. 

$=>359(1)  ((^onn.)  In  action  for  purchase  price 
of  carload  of  potatoes,  destroyed  by  fire  after 
arrival  at  destination,  held  that  court  was  justi- 
fied In  finding  that  draft  drawn  by  plaintiff  sell- 
er on  defendant  buyers  was  duly  and  regularly 
presented  to  defendants  on  the  day  of  its  ar- 
rival.— Kinney  v.  Horwitz,  105  A.  438. 
«=»359(2)  (Md.)  Where  piling  ready  for  deliv- 
ery was  lost  in  a  storm,  owing  to  the  buyer's 
failure  to  furnish  cars  in  time,  on  which  they 
were  to  be  loaded  f.  o.  b.,  the  proper  amount  of 
recovery  is  the  value  of  such  of  the  poles  as 
corresponded  with  the  specifications  of  the  buy- 
er's orders,  less  the  cost  of  loading.— Baltimore 
ft  O.  R.  Co.  V.  Carter,  105  A.  700. 
«=3360(3)  (Md.)  In  an  action  on  common 
counts  for  the  value  of  poles  to_  be  delivered  t 
o.  b.  the  buyer's  cars,  but  which  poles  when 
ready  for  delivery  were  lost  in  a  storm,  owing 
to  the  buyer's  failure  to  furnish  cars  in  time, 
the  prices  fixed  by  the  contract  would  be  ad- 
missible in  determining  the  value  of  the  poles. 
—Baltimore  &  O.  B.  Co.  v.  Carter,  105  A.  700. 

VHI.   REMEDIES  OF  BUYER. 

(C)  Actlona  for  Breacli  of  Contract. 

®=>4I7  (Conn.)  In  an  action  for  damages  for 
breach  of  sale  contract,  evidence  held  to  show 
that  defendant's  breach  was  brought  home  to 
plaintiff  on  November  ISth,  and  not  on  De- 
cember 15th,  as  indicated  by  the  jury's  verdict. 
—Progressive  Smelting  ft  Metal  Corporation 
V.  Anaonia  Foundry  Co.,  105  A.  322. 
^=9417  (Md.)  In  action  for  breach  of  contract 
for  sale  of  tin  plate,  evidence  held  not  to  show 
a  waiver  by  the  .seller  of  the  contract  provision 
requiring  specifications  to  be  furnished  60  days 
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before  delivery.— Phillipg  Sheet  Sc  Tin  Plate  Co. 
V.  W.  W.  Boyer  &  Co.,  105  A.  166. 

In  action  for  breach  of  contract  to  nell  tin 
plate  in  monthly  installments,  evidence  held 
not  to  show  that  the  seller  was  estopped  to 
claim  forfeiture  of  deliveries  for  five  months  be- 
cause of  the  purchaser's  failure  to  furnish  spec- 
ifications.—Id. 

€=>4I8(2)  (Conn.)  In  an  action  for  breach  of 
sale  contract,  the  measure  of  damages  being 
the  difference  between  the  contract  price  and 
the  market  price  on  the  date  of  refusal  to  de- 
liver, under  Sales  Act,  §  M,  the  date  of  breach 
is  that  on  which  defendant's  repudiation  of  the 
contract  was  brought  home  to  plaintiff. — Pro- 
RrcBsive  Smelting  &  Metal  Corporation  v. 
Ansonia  Foundry  Co.,  105  A.  322. 
<8=»4I8(2)  (Md.)  Under  the  Uniform  Sales  Act, 
§  88,  the  measure  of  damages  for  breach  of  con- 
tract to  deliver  tin  plate  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
of  the  goods  at  the  time  of  the  refusal  to  de- 
liver, in  the  absence  of  special  circumstances 
showing  proximate  damages  of  a  greater 
amount.— Phillips  Sheet  &  Tin  Plate  Co.  v.  W. 
W.  Boyer  &  Co.,  105  A.  166. 
«=34I8(7)  (R.I.)  In  an  action  for  breach  of 
sale  contract  by  failure  to  deliver  flour,  evi- 
dence of  prices  plaintiff  had  to  pay  for  other 
flours  as  substitutes  was  admissible. — Verhas- 
selt  V.  National  Wholesale  Grocery  Co.,  106 
A.  367. 

nc.   CONDITIONAI.  SAI^ES. 

®=>472(3)  (Md.)  A  conditional  sale  of  person- 
al property,  where  the  vendor  retains  the  ti- 
tle until  the  purchase  price  has  been  paid,  is 
valid  between  the  vendor  and  vendee,  and  all 
persons  claiming  under  or  through  the  latter 
with  notice  of  the  lien,  in  view  of  Acts  1916, 
e.  355,  requiring  conditional  sales  to  be  record- 
ed as  against  third  persons.— Winton  Co.  v. 
Meister,  105  A.  301. 

'  SAVINGS  BANKS. 

See  Banks  and  Banking,  «s>307. 

SCHOOLS  AND  SCHOOL  DISTRICTS, 

See  Colleges  and  T.'niversities;  Courts,  «=>102; 
Mandamus,  ®=977,  180;  Master  and  Servant. 
<S=»95,  36G;  Municipal  Corporations,  «s3889; 
Statutes,  <Ss>122;   Taxation,  <S=9244. 

n.  PUBLIO  SCHOOIJB. 

(B)    Creation,    Alteration,    Blzlateaec,    amd 
DlaBOlntton  of  DUtrlctB. 


H(2)  (NXSup.)  Under  School  Act.  {  83, 
providing  for  apportionment  of  any  surplus 
remaining  at  end  of  school  year,  a  new  school 
district  set  off  from  an  older  one,  is  not  liable 
for  any  part  of  a  deficit  remaining  at  end  of 
school  year,  in  absence  of  any  statutory  provi- 
sion relating  thereto.— Board  of  Education  of 
Borough  of  West  Paterson  v.  Board  of  Kduca- 
tion  of  LitOe  Falls  Tp.,  105  A.  452. 

(C)  OoTerament,   oflleera,  an4  Dlstrlet 
McettnKe. 

®=>63(5)  (Pa.)  A  taxpayer,  whose  original 
bond  or  recognizance  on  appeal  from  report 
of  auditors  of  school  district,  though  filed  in 
time,  was  defective  In  form,  bat  substantially 
complied  with  Act  May  21.  1913  (P.  L.  288 1, 
and  which  had  been  approved  by  court,  should 
be  permitted  to  file  an  amended  bond  after 
time  for  taking  an  appeal,  where  statute  fails 
to  fix  definite  time  for  filing  of  bond. — Appeal 
of  Winters,  105  A.  293. 

(D)      District     Property,     Contracts,     and 
litabilities. 

®=»65  (Pa.)  Where  owner  of  tract  conveyed 
one-half  acre  thereof  to  directors  of  a  school 
district  and  their  successors  "for  school  pur- 
poses only"  without  any   other  condition,   re- 


straint upon  alienation  or  clause  of  forfeiture, 
the  district  took  an  estate  in  fee  simple,  includ- 
ing the  oil  and  gas,  such,  words  being  superflu- 
ous, in  view  of  capacity  of  directors  under  Act 
May  8,  1854  (P.  L.  617),  to  seU  the  whole  or 
any  part  of  the  lot  and  not  expressive  of  in- 
tention of  parties  as  to  effect  to  be  given  con- 
veyance.—T.  W.  Phillipg  Gob  A  OU  Co.  v.  Lin- 
genf  elter,  105  A.  888. 

(B)    District    Debt,    Beenritles,    and    Tax- 
ation. 

9=9 1 06  (Pa.)  That  a  school  board  has  paid  com- 
missions for  collecting  taxes  to  a  de  facto  tax 
collector  will  not  preclude  a  de  jure  collector 
from  collecting  from  the  board  the  commissions 
on  such  taxes  which  he  would  have  collected 
if  inducted  into  office  at  the  time  he  was  enti- 
tled to  it.— Marshall  v.  School  Diet,  of  Borough 
of  Uniontown,  105  A,  78. 

(H)  Paplle,  and  Conduct  and  Dlaelpllae  of 
Sekoole. 

«8=»I59  _(N.H.)  Under  Laws  1901,  c.  96,  {  1, 
and  section  4  as  amended  by  Laws  1905.  c.  19, 
a  town  school  district  is  liable  for  tuition  of  a 
child  attending  a  school  in  another  district  in 
grades  above  the  sixth,  where  such  school  dis- 
trict has  no  grade  above  the  sixth. — Parker  r. 
Town  of  Lyndeborough,  105  A.  7. 

Under  Laws  1901,  c.  96,  §  1,  a  parent  may- 
recover  tuition  for  child  sent  to  a  school  in 
another  district  although  he  did  not  notify 
the  town  school  board  what  high  school  or 
academy  the  child  was  to  attend,  where  board 
bad   knowledge   of  fact. — Id. 

The  word  "town,"  in  Laws  1901,  c.  96,  f  1, 
requiring  towns  not  maintaining  a  high  school 
to  pay  tuition  of  scholars  sent  to  other  dis- 
tricts, means  the  town  school  district,  and  not 
the  town.— Id. 

SCIRE  FACIAS. 

See  Bail,  ($£924,  37;    Mortgages,  «=>454. 

SEALS. 

See  Alteration  of  Instraments,  9=38;  Traats; 
*=»13. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=s>lia-193. 

SEPARATION. 

See  Husband  and  Wife,  «s»28a-300. 

SET-OFF  AND  COUNTERCLAIM. 

See  Dismissal  and  Nonsuit,  9=>19;  Partner- 
ship, (es9327;    Pleading,  «s=>177. 

SEWERS. 

See  Municipal  Corporations,  «s>269. 

SHERIFFS  AND  60NSTABLES. 

See  Appeal  and  Error,  ®s>78,  103;  Elxecution.. 
<S=>222,  251;  Evidence,  «=3273;  Ne  Exeat, 
«=>13:  Partnership,  «=>48;  Pleading,  «=» 
343;  Replevin,  «=»11;  TrUl,  «=>194,  306; 
Witnesses,  ^9275. 

SHOOTING  GALLERY. 

See  Master  and  Servant,  $=>89,  27L 

SIGNATURES. 

See  Bills  and  Notes,  «=»341,  504;  Compromise 
and  Settlement,  <S=3l9;  Curtesy,  «=»11:  Evi- 
dence, €=»474.  564;  Frauds,  Statute  of.  «=> 
116:  Vendor  and  Purchaser,  4s»17 ;  WiUsr 
«=»289,  303. 
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SINKING  FUND  ACT. 

See  Constitutional  Law,  «=>143 ;  Statutes  d=> 
120,  122. 

SLANDER. 

See  libel  and  Slander. 


SPECIFIC  PERFORMANCE. 

See  Garniabmeat,  ^944;  Judgment,  ^sbS(&, 
504;  Vendor  and  Purchaser,  ^^IS. 

I.  XATtTBE  AND  GROUirBS  OF  BEU- 
ESY  Iir  GENERAX. 

«s>l6  (N.J.Gh.)  The  market  value  of  premises 
at  the  time  of  signing  a  lease  with  option  to  pur- 
chase is  the  measure  of  fairness  of  the  contract, 
as  respects  optionee's  right  to  specific  perform- 
ance.—Behr  T.  Hurwitz,  106  A.  488. 

n.  OOXTRACTS    ENFOBOEABLE. 

«=»28(1)  (N.J.)  Equity  will  not  decree  the  spe- 
cific performance  of  a  contract  unless  its  terms 
are  certain  and  defined. — Neptune  Fisheries  Oo. 
V.  Cape  May  Real  Estate  Co.,  105  A.  212. 
9=351  (N.J.Ch.)  Agreement  between  widow  and 
daughter,  to  divide  principal  of  estate  of  de- 
ceased equally  held  fair,  made  without  conceal- 
ment or  effort  at  overreaching,  so  that  it  would 
not  be  set  aside  in  suit  by  widow,  but  would 
be  specifically  enforced  as  prayed  by  the  daugh- 
ter.—BuUis  v.  Pitman,  105  A.  589. 
^=»53  (N.J.)  A  contract  induced  by  fraudulent 
representations  as  to  value  of  capital  stock  to 
l>e  taken  in  payment  for  lands  to  be  conveyed, 
and  improvements  to  be  made  on  it,  will  not 
be  enforced  in  equity. — Neptune  Fisheries  Co.  v. 
Cape  May  Real  Estate  Co.,  106  A.  212. 

XV.   PBOOEEDHTGHB   AND  BEIJEF. 

«!»I28(4)  (N.J.)  Equity  will  not  decree  per- 
formance with  compensation  for  partial  com- 
pliance, where  the  bill  does  not  ask  it,  or  aver 
that  complainant  consents  to  accept  it.— Nep- 
tune Fisheries  Co.  t.  Cape  May  Real  Estate 
Co.,  105  A.  212. 

Where  prayer  was  limited  to  general  relief 
and  it  did  not  appear  that  complainant  desired 
partial  compliance  of  contract  with  compensa- 
tion, a  decree  upon  bill  and  answers  for  par- 
tial performance  with  compensation  could  not 
be  sustained. — Id. 

-^9130  (N.J.Ch.)  Upon  specific  performance  of 
purchase  option  in  a  lease,  whore  defendants 
were  ordered  by  the  tenement  house  commission 
subsequent  to  signing  lease  to  make  improve- 
ments under  the  Tenement  House  Act  which 
was  in  existence  prior  to  option  and  the  value  of 
-the  premises,  was  increased  to  the  amount  of 
the  cost  of  improvements,  it  would  be  inequi- 
table not  to  charge  them  to  purchaser. — Behr 
V.  Hurwitz,  105  A.  486. 

SPEEDY  JUDGMENT  ACT. 

See  Courts,  €=>4S5. 

.  SPENDTHRIFTS. 

See  Wills,  «s>674. 

STATES. 

See  Adverse  Possession,  $=»7;  Constitutional 
iMvr,  <S=>206,  251,  271;  Elections,  «=>49,  51; 
Fish,  €=»8 ;  Highways,  C=105;  Insurance, 
€=>50:  Navigable  Waters,  (S=4,  20;  Taxa- 
tion, <8=»217;  War,  <S=s>4. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of.    . 

STATUTE  OF  LIMITATIONS. 

See  Idmitetion  of  Actions. 
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For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

n.  OENEBAX.  AND   SPEOIAIi  OB  I<0« 

«=>84  (Pa.)  Act  June  1,  1»15  (P.  L.  685),  pro- 
viding that,  where  private  property  is  taken 
for  public  use  by  municipal  corporations,  dam- 
ages shall  bear  interest  at  6  per  cent,  from 
date  of  taking  violates  Const,  art  3,  f  7,  for- 
bidding special  legislation  fixing  the  rp.te  of 
interest,  as  it  applies  to  manidpalities  only, 
and  not  to  all  public  and  quasi  public  corpora- 
tions vested  with  power  of  eminent  domidn. — 
Pennsylvania  Co.  for  Insurance  on  Lives  & 
Granting  Annuities  t.  City  of  Philadelphia,  106 
A.  630. 

®S99I  (N.J.Snp.)  Local  option  act,  requiring 
special  election  on  petition  of  30  per  cent,  of 
the  qualified  voters,  as  distinguished  from  ref- 
erendum at  general  election  on  petition  of  over 
20  per  cent,  and  not  less  than  30  per  cent., 
does  not  establish  an  illusory  classification  of 
municipalities  in  violation  of  Const,  art.  4.  { 
7,  par.  11,  relating  to  special  laws  regulating 
internal  affairs  of  towns  and  countries. — Smith 
V.  Middle  Tp.,  105  A.  877. 

m.   STTBJECTB  AND  TITX.ES  OF  ACTS. 

«=9||0'/2(1)  (Pa.)  To  comply  with  the  consti- 
tutional requirements,  the  title  of  an  act  need 
only  give  such  notice  of  the  subject-matter  as 
to  fairly  and  reasonably  lead  to  an  inquiry  into 
the  body  of  the  bill.— Snyder  County  v.  Wagen- 
seller,  105  A.  297. 

<8=>II4(6)  (Pa.)  Under  Act  June  9,  1801  (P. 
L.  248).  amending  section  8  of  Act  May  13, 
1887  (P.  L.  108),  the  title  of  which  amenda- 
tory act  not  only  specifically  referred  to  orig- 
inal act  by  its  title,  but  specifically  referred 
to  its  subject-matter,  intoxicating  liquors,  the 
provision  depriving  county  treasurer  of  com- 
missions for  collecting  license  fees  to  whirh 
he  was  entitled  under  amended  act,  was  ger- 
mane to  subject  of  original  act,  and  not  mis- 
leading.—Snyder  County  V.  Wagenseller,  105 
A.  Wf. 

<Ss»ll5(l)  (N.J.Ch.)  Section  6  of  Act  March  3, 
1015  (P.  L.  p.  65),  entitled  "An  act  amenda- 
tory of  and  supplemental  to  an  act  entitled  'An 
act  directing  the  descent  of  real  estate,' "  pro- 
viding that  surviving  husband  or  wife  of  one 
dying  seized  of  lands  and  without  devising  it 
shall  take  a  life  estate  in  one-third  thereof, 
is  constitutional,  in  that  "object."  the  "descent" 
of  land  or  inheritance  cast  by  statute  is  em- 
braced in  title.— Barry  v.  Rosenblatt,  106  A. 
609. 

<S=»I20(5)  (N.J.Sup.)  Sinking  Fund  Act  1917, 
docs  not  apply  to  municipal  bonds  issued  under 
P.  L.  1916,  p.  525.  which  are  serial  bonds,  with- 
in the  limited  dffinition  of  said  Act  1917,  and 
is  therefore  not  unconstitutional  as  modifying 
such  laws  without  referring  thereto  in  its  title. 
—Inhabitants  of  City  of  Plainfield  v.  Commis- 
sioner of  Municipal  Accounts,  105  A.  457. 
<S=3|22(4)  (N.J.Sup.)  Since  the  Sinking  Fund 
Act  1017,  as  applied  to  bonds  issued  under  the 
School  Law  of  1903,  §  76,  simply  provides  for  a 
sinjting  fund  where  none  has  been  provided  for, 
ifs  object  is  sufficiently  expressed  in  its  title, 
"An  Act  Concerning  Sinking  Funds  and  Sinking 
Fund  (Commissions." — Inhabitants  of  City  of 
Plainfield  v.  Commissioner  of  Municipal  Ac- 
counts, 106  A.  457. 

IV.   AMENDBfENT.   BEVIBION,   AND 
CODIFICATION. 

€=»I47  (Vt.)  Changes  in  a  revision  of  stat- 
utes will  not  be  regarded  as  altering  the  law, 
which  is  well  settled  by  plain  Innj^uage  in  the 
statute,  or  by  judicial  construction,  unless  it 
is  clear  that  such  was  the  intention.— Bigelow 
T.  Town  of  St.  Johnsbury,  105  A.  84. 


Digitized  by 


Google 


Statu  tea 


106  ATLANTIC  REPOBTBR 


976 


VX.  CONSTRUCTION  AMD   OPERA- 
TION. 

(A)  Geaeral  Rales  of  ConstroetlOB. 

®=>I84  (Me.)  The  paramount  rule  in  the  con- 
struction of  statutes  is  that  not  uiily  the  in- 
tent, but  the  policy,  of  the  iiegislature  should 
be  ascertained  and  adopted.— State  v.  Blaisdell, 
105  A.  309. 

9=3 1 88  (Me.)  The  words  in  a  statute  are  to  be 
taken  in  their  common  and  popular  sense,  un- 
less the  context  shows  the  contrary.— State  t. 
Blaisdell,  105  A.  359. 

€=3203  (Pa.)  In  construing  a  statute  no  words 
should  be  added  unless  it  is  clearly  necessary  in 
order  to  effectuate  the  legislative  intention. — 
Catlin  V.  William  Pickett  &  Co.,  105  A.  503. 


(B)  Fartteal«r   Claaaea   et    Statatea. 

9=3239  (Pa.)  The  general  rule  is  that  in  mat- 
ters not  in  accordance  with  the  course  of  com- 
mon law  no  right  can  be  exercised,  save  such 
as  is  expressly  given  by  the  statute  relating 
thereto.— Wilson  v.  Blaine,  105  A.  555. 
9=s>24l(2)  (Me.)  Penal  statutes  are  strictly 
construed,  but  a  statute  declaring  an  act  to 
be  a  felony  calls  for  a  more  strict  construc- 
tion than  one  which  declares  an  act  to  be  a 
misdemeanor.— State  y.  Blaisdell,  105  A.  359. 

(D)  KetroaetiT«  OpcnitloB. 

€=9263  (Me.)  Unless  there  is  a  clear  intent 
to  the  contrary,  statutes  are  presumed  to  be 
prospective  only  in  their  operation. — Nickels 
v.  Nichols,  105  A.  386. 


'      UNITED  STATES. 

CONSTITUTION. 

Amend.   5 23 

Amend.  13,  §8  1,  2 712 

Amend.  14 23,  576 

Amend.  14,  {  1 712 

Art.  1,  J  8 712 

Art.  1.  I  8,  d.  3 109 

Art.  1,  {  10,  d.  1 551 

Art  4,  }  1 107 

STATUTES  AT   LARGE. 

1887,  Feb.  4,  ch.  104,  |  20, 
24  Stat.  380.  Amended 
by  Act  1906.  June  29,  ch. 
3591,  I  7(11),  (12),  34 
Stat.  695 109 

18K7,  March  3,  ch.  373,  24 
Stat.  552.  Amended  by 
Act  1888,  Aug.  13,  ch. 
860,  25  Stat.  433 385 

1888,  Aug.  13,  ch.  866,  26 
Stat.  4;i3 385 

1894,  Aug.  13,  ch.  280,  27 

Stat.  278.     Amended  by 

Act    li)05,    Feb.    24,    ch. 

778,  33  Stat.  811 470 

1898,  July  1,  ch.  541,  30 

Stat.  544 463 

1808,  July  1,  ch.  541,  |  6a 

.30    Stat.   548 616 

1898,  July  1.  ch.  .541,  (  70 

(5a),  .SO  Stat.  565 505 

1905,  Feb.  24,  ch.  778,  33 

.Stat.  811 470 

1900.  Junp  29,  ch.  3501,  i 

7(11).  (12).  .34  Stat.  595  109 
1908.  April  22,  ch.  149,  .35 

Stat  65 14 

1913.   Oct.   3,   ch.    16,   38 

Stat.  114 511 

1916.  AuK.  20.  oh.  415,  §        , 
'  2.3.  39  Stat.  543 68 

1917,  Oct.  6,  ch.  106,  40 
Stat.  411 233 

1917,  Oct.  6,  ch.  106.  gj 
7b.  c.  e.  17,  40  Stat.  416, 
418,  425 140 

COMPILED  STATUTES  1916 
(or  1918). 

i  692.3    470 

|8  .««(>4a,    .'i604iia 109 

S  s(!04;   08 

S$  sa'>7-.«fi(!5    14 

SS  iir)S5-9(K)«    4ft3 

i  95!t0   616 

I  9(i.'>4   505 

CONNEOTICITT. 

GENERAL  STATUTES  1902. 
I  148.     Amended  by  Laws 


STATUTES  CONSTRUED. 

i%  627,630 703 

$  756   442 

I  800  620 

J  815 35:^ 

"  952   338 

1117   353 

2946,  2050 616 

3607,  3611 331 

40^2 349 

H  4194,'  4195, '  4i69 !'.!!! !  703 

GENERAL  STATUTES  1918. 

I  14b   326 

ii  1!).34,    1538 354 

i  3785 350 

H  4428,  4685,  4688,  4707, 

4708   4.38 

4045   .3.35 

I  5341,  5347 3:« 

-  5349,  5.3.')1,  53.-)2,  6361..  326 

5752,  5755 .348 

58.30  465 

58.32  678 

jl  5915   684 

a  6007,  6008 678 

(  6083 470,  480 

I  6601   709 

PRACTICE    BOOK   1908. 
Page  266,  rule  5 690 

SPECIAL  LAWS. 

Vol.     17.     pt    1,    p.    63. 

Amended      by      17     Sp. 

Laws,  pt.  2,  p.  1173 342 

Vol.  17,  pt.  2,  p.  1173....  342 

LAWS. 

1877,  ch.  114.; 703 

1907,  ch.  212,  i  64 .322 

1913.  ch.  1.38 340,  622 

1913,  ch.  138,  1 22. 
Amended  by  Laws  1916, 

ch.  2.S8,  §  14 625 

1913,  ch.  1.38,  i  25 62.T 

1915.  ch.  75 3.')3 

1915,  ch.  2.31,  $S  11,  12.. .  706 

1015,  ch.  2«tS,  J  14 625 

1917,  ch.  26 678 

1917,  ch.  .305 615 

1917.  ch.  305,  J  7 615 

1917,  ch.  333,  id  14,  22...  616 


DEiaiWARE. 

CONSTITUTION. 
Art.  4,  i  12,  par.  1 


838 
838 


1015,  ch.  75. 


333 


Art.  4,  i  27 

REVISED  CODE  1915. 

g  .3031  836 

a   .3055,  3008,  3059 787 

'j  3389 420 


;  3596 426,  427 

I  3707 838 

ii  3763e,  3763h  added  by 
Laws  1917,  ch.  250,  U  5, 

8  837 

SS  4008,  4011 518 

I  40.34  8.37 

I  40:J5 838 

i  4036 42.'5 

i  4062  428 

If  4066-4084  837 

I  4068  835 

I  4160 618 

li   4421-^424,  4438,  4«39  8.38 
If  4716,  4806 676 

LAWS. 

1917,  ch.    2.33 41T 

1917,  ch.  2.^3,  i  104.  par.  8  417 
1917,  ch.  260,  II  6,  8 C37 

MAINE. 

REVISED   STATUTES  1916. 

Ch.  1.  I  6.  par.  1 806 

Ch.  23,  J  1 402 

Ch.  24,  192 124 

Ch.  26.  I  2 4.33.  SI.t 

Ch.  45.  II  17-.35 .".W 

Ch.  5.3.  M  .36.  .36 ll« 

Ch.  62.  II  15-28 2«n 

Ch.  70.   I   26 .386 

Ch.  78.  «  16 1.30 

Ch.  79.  I  9 812 

Ch.  79.  I  16 806 

Ch.  82.  I  6.  par.  11 401 

Ch.  82,  I  56 127.  ."■''3 

Ch.  82.  156 8i» 

Ch.  86.  I  .TO 8.W 

Ch.  96.  I  2 113 

Ch.  96.  11  29.  30 405 

Ch.  ll.'S.  I  77 401 

Ch.  1.30.  I  1.    Amended  by 

Laws  1917,  ch.  126 359 

LAWS. 
1917,  ch.  126 359 


MARTLAND. 

CONSTITUTION. 

Art.  2,  M  10,  13 172 

Art.  4,  I  8 !«!> 

CODE  OF  PT'BTJC  GENER- 
AL LAWS  1904. 

Art.  16,  I  162 319 

CODE    OF    PUBLIC    CIVIL 
LAWS. 

Art  5.  II  26,27 305 

Art  21,  i  43 780 
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Art.  23,  H  91,  98,  94 860 

Art  23,  I  340 748 

Art.  27,  I  17 867 

Art.  27,  i  123 147 

Art.  27,  «  381,  383 773 

Art.  27,  I  498 147 

Art.  83,  i  1 172 

Art.  35,  I  3 308 

Art.  35,  I  4 745 

Art.  81,  I  167.     Amended 

by  Laws  1918,  ch.  468. .  860 

Art.  83,  i  25 780 

Art  83,  I  25,  gubsec.  3. . .  780 

Art.  83,  §  43b 760 

Art.  83,  I  88 166 

Art.  8»,  U  100-108 174 

Art.  tW,  I  243 308 

Art.  101  758 

Art.  101,  I  56 409 

LAWS. 

1892.  ch.  77... 773 

1900,  ch.  357,  I  6 157 

1910,  ch.  25 773 

1912,  ch.  385 165 

1914,  ch.  281 147 

1916,  ch.  .155 301 

1916,  ch.  687 532 

1916,  ch.  687,  pt  6,  J  163  532 
1916,  ch.  687,  pt.  6,  $  163, 

par.  8 532 

1917  (Ei.  Seas.)  ch.  22. . .  863 

1918,  ch.  469 860 


NEW  HAMPSHIBl!. 

PUBLIC    STATUTES    1901. 

Ch.  76,1118.9 362 

Ch.  186,  |1 1 


LAWS. 
1808  (vol.  7.' p.  665). 


619 

7 


1901.  ch.  96,  f  1 
1901,  ch.  96,  i  4.    Amend- 
ed by  Laws  1905,  ch.  19      7 

1905,  ch.  19 7 

1911,  ch.  163 414 


NE\(r  JERSEY. 

CONSTITUTION. 
Art.  4,  I  7,  par.  11 


877 


COMPILED    STATUTES 
1910. 

Volume  1. 

Page  405,  §11 222 

Page  411,   S  5 595 

Page  413,  M  9,  10 137 

Page  445,  i  91 65 

Volume  2. 

Page  16.38,  §64 600.  655 

Page  lft'{8,  §  65 500 

Page  1640,  i  65.    Amended 
by  Laws  1912,  p.  535. .  .   655 

Page  1757,8  37 796 

Page  1863,  §  136 197,  729 

Page  2021,   §  6 496 

Page  2023.  i  2.  gubsec.  2. .  242 

Page  2599,  §  5 20 

Page  2612.  «  5 17 

Page  2617,  |  10.    Amend- 
ed by  LawB  1911,  p.  703  874 
Pages  2781,  2783 653 

Volume  3. 

Page  3028,121 199 

Page  3294,  i  3.     Amended 

by  Laws  1910.  p.  500 11 

Pages  3411,  .3423,  3424,  §§ 

6,  54,  55 137 

106  i 62 


Page  3783,  SI 8 

Page  3833,  |  67  et  seq.. . .  719 
Page  3837,  {  78.    Amended 

by  Laws  1912.  p.  276. . .  140 

Page  4085,  §  106 727 

Pages  4086,  4089,  K  107, 

118 220 

Page  4116,  I  206 449 

Volume  4. 

Page  4733,  {  33 452 

Page  4746,  {  76 457 

Pages  4780,  4781,  {{  177, 

,   1Y8               .       . ... ....  460 

Page  48431117.'.'.*.'.'.'.".'.'.'  595 

Page  5079,   {  3 724 

Page  5079,  i  3,  gubsec  4. .  204 

Page  5107,  §  28 805 

Page  5121,  §  38 222 

Page  5137,  S  59 137 

Page. 5301,  i  537.    Amend- 
ed by  Laws  1914,  p.  267  871 

Pages  5321-5365 486 

Page  .5712 13 

Page  5836    722 

Page  5836,  U  140-150. ...  722 

Page  5866,11  20,  21 878 

COMPILED     STATUTES 
SUPPLEMENT  1915. 

Page  747  874 

LAWS. 

1881,  pp.  16,  69 796 

18K9,  p.  82,  i  10.  Amend- 
ed by  Laws  1006,  {  201. .  798 
1808,  p.  484 200 

1902,  pp.190,  196 722 

1903,  p.  168 722 

1908,  p.  164,  J  7 387 

190.3,  p.  394,  §  3 722 

1903,  p.  412,  J  28 805 

1006,  p.  201 793 

1907,  p.  22 722 

1907,  p.  29,  J  6 387 

1907,  p.  95 222 

1009,  p.  168 730 

1910,  p.  167 724 

1910,  p.  427 65 

1910,  p.  500 11 

1911,  p.  134 484 

1911,  p.  1.39,  I  2,  par.  12. .  717 

1911,  p.  141,  1 18 484 

1911,  p.  377 132 

1911,  p.  377.  K  16c.  17h. .  132 
1911,  p.  462,  ii     2-6. 

Amended  by  Laws  1916, 
p.  494;  Laws  1916,  p. 
406  489 

1911,  p.  703 874 

1912,  p.  257 224 

1912,  p.  276 140 

1912,  p.  377 2:« 

1912,  p.  378,  13 725 

1912,  p.  ,382,  §25 725 

1912,  p.  382.  §  27 210 

1912,  p.  535 665 

1913,  p.  2,'>1,  §  24 68 

1013,  p.  ,305 717 

1013,  p.  462.  §  8 730 

1913,  p.  570 204,  720 

1914,  p.  267 871 

1914,  p.  499 717 

1915,  p.  65,  J  6 609 

1915,  p.  65,  §  a  Repealed 

by  Laws  1917,  p.  844. . .  609 

1915,  p.  494 489 

1915,  p.  556 9 

1915,  p.  5.56,  I  1 9 

1916,  p.  406 489 

1016,  p.  525 457 

1917,  p.  41 460 

1917.  p.  319 13,  716 

1017,  p.  749 457 


1917,  p.  749,  art  1,  |1... 
1917,  p.  757,  J  16 

1917,  p.  844 

1918,  p.  14 448, 

1918.  p.  437 

1918,  pp.  507,  847.  901... 

1918.  p.  9«>2,  §4 

1918,  p.  902,  i  4,  subaec.  3 
1918,  p.  912 

PENKSIXVAIOA. 

CONSTITUTION. 
Art.  3,  §  7 

LAWS. 

1785  (2  Smith's  Laws,  p. 

277)  

1797  (3  Smith's  Laws,  p. 

207,  J  4) 

1833.  p.  318,  J  5 

1834,  ft  70 

1836,  p.  683 

1854,  p.  617 

1855,  p.  309 

1858,  p.  632 

1850,  p.  5a3,  I  6 

1858,  p.  243 

1860,  p.  443,  I  54 

1866,  p.  28 

1874,  p.  64 

1876,  p.  142 

1879,  p.  177 

1887,  p.  108,  §  8.  Amend- 
ed by  Laws  1891,  p.  24« 

1887,  p.  158 

1889,  p.  420 

1889,  p.  431,  I  23 

1891,  p.  229 

1S})1,  p.  248 

1893,  p.  846,  12 

1893,  p.  392 
194, 

203, 

211, 

562 

239 

245,  |18 

509, 


»,  §29.,. 
3,  I  64.'.. 
1,1  1-25.. 


1901,  p. 
1901,  p. 
1901,  p. 
1901,  p. 
1905,  p. 
1905,  p. 
1907,  p.  440, 

1909,  p.  298 

1909,  p.  506 

1909,  p.  510,  8  11 

1911,  p.  280.  I  2 

1911,  p.  321,  1217 

1911,  p.  468 

1911,  p.  51G,  §  10 

1911.  p.  039.  Amended  by 

Laws  191.3,  p.  1220 

1911,  p.  756 

1913,  p.  14 

l'.>13,  p.  2H8 

1913,  p.  507 

1913,  p.  599,  art  7,  §13.. 

191.3,  p.  719 

1913,  p.  7;i5.  §  15 

1913,  p.  1220 

1913,  p.  1374 

1916,  p.  .393,  art.  1,  §  0. . . 
1915.  p.  iKi 

1915,  p.  485.  I  15 

1916,  p.  685 

1915,  p.  7.36 90,  603, 

1915,  p.  74,3.  i  .306d,  f . . . . 

1916,  p.  744,  §307.... 503, 

1915,  p.  745.  §  309 

1915,  pp.  751,  753,  §§  410, 

422  


457 
467 
600 

877 
448 
460 
4U0 
460 
460 


630 


279 

820 

92 

820 

273 

888 

97 

83 

83 

97 

279 

500 

41 

817 

509 

297 

559 

92 

80 

92 

297 

69 

820 

52 

706 

274 

820 

41 

41 

639 

76 

94 

94 

277 

61 

82 

82 

.507 
651 

83 
293 
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463 
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.547 
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629 
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630 
504 
6.38 
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545 
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GENERAL  LAWS  1909. 

Cb.  7,  i  22.     Amended  by 
Laws  1900-10,  ch.  840,  i 

1    372 

Ch.  46,  i  16 640,  789 

Cb.  78.    Amended  by  Laws 

1916,  ch.  1378 641 

Cb.  83,  I  1 649 

Cb.  213,   i  27.     Amended 

by  Laws  1911-12,  cb.  780  397 
Cb.  213,   §  28.     Amended 
by  Laws  1909-10,  cb.  425  397 

Ch.  213,  J  30 397 

Cb.  283,  S  6 501 

Cb.  289,  $f  30,  32,  33 576 

Cb.  294,  J  1 WO 

Cb.  2t)8,  §i  19,  21 672 

Cb.  30O,  ^  42-44 177 

Cb.  316,  SS  6,  9 568 

Ch.  324,  8  2 646 

Cb.  364,  17 «6 


LAWS. 

1909-10,  ch.  425 397 

1909-10,  cb.  640,  II 372 

1911-12,  ch.  7S0 397 

1011-12,  ch.  769 179,  397 

1911-12,  ch.   831 303,  041 

1911-12,  ch.  831,  art.  1,  « 

6   641 

1911-12,  cb.  831,  art.  2,  { 

25   363 

1911-12,  ch.  831,  art.  3,  f 

14   363 

1916,  ch.  1378 641 

1916,  ch.  1378,  {  1 641 


VERMONT. 

CONSTITUTION. 


Ch.  1,  art.  10. 
Ch.  2,163.... 


23 
249 


PUBLIC  STATUTES. 

f  1696 255 

i  3878 33 

ii  4031,4032 34 

i  4094.  Amended  by  Laws 
1910,  No.  139;  Laws 
1912,  No.  147 34 

GENERAL  LAWS. 

i  1875 249 

jl  2598 23 

If  3524  30 

i  4394  28 

if  6490," 649i'. *.*."..! 246 

LAWS. 

1896,  No.  140 240 

li)08.  No.  228 249 

1910,  No,  139 34 

1910,  No.  179,  I  3 246 

1912,  No.  14« 34 


STEAM. 

See  Taxation,  «=9l56. 

STIPULATIONS. 

See  RecetTers,  4=>161. 

STOP  NOTICE. 

See  Mechanics'  Liens,  ®=9ll3. 

STREET  RAILROADS. 

See  Carriers;    Embezzlement,  €=»5;  Municipal 
Corporations,  <S=»269,  706. 

n.  BEOUIiATIOn   AND    OFEBATIOK. 

<3=>85(2)  (Md.)  Acts  1916,  c.  687,  pertaining  to 
motor  vehides  except  such  as  "run  only  upon 
rails  or  tracks,"  held  inapplicable  to  steam  or 
«leptric  railroads;  it  being  impossible  for  such 
railroads  to  comply  with  the  provisions  of  the 
law  of  the  road  provided  for  in  part  6,  i  163. — 
State  V.  Baltimore  &  B.  Electric  Rys.  Co.,  106 
A.  532. 

«=>98(8)  (NJ.)  A  trolley  track  is  a  place  of 
danger,  and  a  pedestrian  about  to  cross  it  must 
use  his  powers  of  observation  before  crossing, 
and  his  failure  to  do  so,  resulting  in  injury,  is 
contributory  negligence.— Hubbara  v.  Atlantic 
Coast  Electric  Ry.  Co.,  105  A.  192. 
«=»99(8)  (K.I.)  Wagon  driver  who,  traveling 
in  same  direction  as  street  car,  crossed  track 
in  front  of  car  toward  building  having  semi- 
circular roadway  after  having  passed  first  en- 
trance and  before  reaching  second  entrance  to 
such  roadway,  was  contributorily  negligent. — 
Linker  v.  Rhode  Island  Co.,  105  A.  371. 
<&=999(11)  (Md.)  If  Acts  1916,  c.  687,  pt  6,  $ 
163,  par.  3,  requires  motorman  of  electric  rail- 
way to  ring  bell  upon  approaching  an  intersect- 
ing road  with  obstructed  view,  such  duty  would 
not  relieve  person  approaching  track,  from  duty 
of  observing  reasonable  precautions. — State  v. 
Baltimore  &  B.  Electric  Rys.  Co.,  105  A.  532. 

Where  the  view  or  sound  of  an  approaching 
train  or  car  is  obstructed,  greater  caution  is 
required  of  a  person  approaching  a  crossing, 
and  he  should  stop,  look,  and  listen  before  at- 
tempting to  cross  the  trncks. — Id. 

Automobile  driver  approaching  track,  where 
view  of  track  was  obstructed,  without  stopping 
to  look  and  listen  for  an  approaching  car  be-, 
fore  crossing,  was  guilty  of  contributory  negli- 
genoe.^d. 

<©=-99(ll)  (Md.)  Where  plaintiff,  while  waiting 
for  two  cars  to  pass,  was  not  in  a  position  to 
see  a  car  approaching  from  the  north,  he  should 
have  stopped  his  horse  and  looked  and  listened, 
when  he  got .  to  a  point  where  he  could  have 
seen  and  heard  the  car  in  question. — O'Meary 
V.  Baltimore  &  B.  Electric  Ry.  Co.,  105  A.  732. 


$=>II7(34)  (Md.)  In  action  tor  injuries  due  to 
collision  of  plaintilTs  buggy  with  one  of  defend- 
ant electric  railway  company's  cars  at  a  cross- 
ing, where  the  evidence  showed  that  plaintiff's 
negligence  was  the  last  and  final  act,  the  case 
was  properly  withdrawn  from  the  jury. — O'Mea- 
^  V.  Baltimore  &  B.  Electric  Ry.  Co.,  106  A. 

SUBROGATION. 

9=9 1  (Me.)  Subrogation  will  not  b«  allowed  sa 
as  to  do  injury  to  the  rights  of  others.— Wil- 
liams V.  Libby,  105  A.  855. 
€=»2  (Md.)  Doctrine  of  subrogation  is  not  lim- 
ited in  its  operation  to  relation  of  formal  sure- 
tyship, but  applies  in  full  force  to  situation  of 
all  persons  upon  whom  there  is  a  fixed  liability, 
whether  as  surety,  indorser,  acceiitor,  or  guar- 
antor, to  pay  a  debt  which  principal  ought  to 
pay.— Dinsmore  v.  Sachs,  105  A.  524. 

Seller  of  goods  who  in  suit  on  account  caus- 
ed issuance  of  attachment  on  original  process 
for  fraud  against  goods  conveyed  to  buyer's 
brother-in-law  by  way  of  chattel  mortgage,  de- 
fendant filing  bond  to  dissolve  attachment  ex- 
ecuted by  surety  company,  held  not  entitled  to 
subrogation  to  surety  company's  rights  against 
third  person,  who  executed  general  bond  of  in- 
demnity to  surety  company  as  collateral  se- 
curity for  its  obligation  on  bond  to  dissolve  at- 
tachment.— Id. 

®=»7(7)  (Conn.)  In  action  against  guaraotoi 
on  note,  whose  maker  had '  been  adjudged  a 
bankrupt,  where  guaranty  provided  that  payee 
trust  company  could  apply  collateral  to  oth- 
er indebtedness  from  maker  to  payee,  held,  that 
doctrine  of  subrogation  did  not  apply,  and 
guarantor  was  not  entitled  to  have  proceeds  of 
collateral  '  applied  primarily  to  payment  of 
guaranteed  note,  nor  entitled  to  collateral,  ex- 
cept by  payment  of  all  maker's  indebtednes!* 
to  payee. — Hudson  Trust  Go.  v.  Cushman,  103 
A.  344. 

®=>9  (Md.)  Special  remedy  of  subrogation  is 
one  available  only  against  principal  debtor,  and 
cannot  be  utilized  as  against  cosureties. — Dins- 
more  V.  Sachs,  105  A.  624. 
<3=»I4(3)  (Me.)  Where  bank  attached  realty. 
but  failed  to  serve  notice  of  the  attachment  on 
the  owner,  who  subsequently  sold  the  proper- 
ty attached  to  a  third  person  without  knowl- 
edge of  the  attachment,  and  the  third  person 
discharged  in  good  faith  a  pre-existing  mort- 
gage thereon,  such  third  person  would  be  sub- 
rogated to  the  rights  of  the  mortgagee  as 
against  the  nttnchiug  creditor. — WQUains  v. 
Libby,  105  A.  855. 

SUICIDL 

See  Evidence,  «=950. 
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SUNDAY.  • 

See    Disorderly    House,    «=»13;    Master    and 

•Servant,  «=s»385,  386. 
®=>2  (N.J.Sup.)  Since  the  Vice  and  Immorality 
Art  (4  Comp.  St.  1910,  P.  5712)  is  gene^V " 
is  not  contravened  by  the  passage  or.  a  aW 
ordinance  referring  to  Sunday  closing  of  stores 
selling  only  a  certain  class  of  ?ooas-.  »"  \^ 
ground  of  discrimination,  especially  in  ^ew 
of  Home  Rule  Act  (P.  L.  1917,  p.  31»).T-Schach- 
ter  V.  Hauenatein,  105  A.  13. 

SUNSTROKE. 

See  Master  and  Servant,  <S=»373,  374. 

SUPERSEDEAS. 

See  Appeal  and  Error,  <S=»466;  Courts,  «= 
78. 

SURETYSHIP. 

See  Principal  and  Surety. 

SYMBOLICAL  DELIVERY. 

See  Gifts,  «8=>22. 

TAXATION. 

See  ConsHtutlonal  Law,  «=>284 ;  Corporatiwos, 
a=»566;  Elections,  <S=»60,  83 ;  Evidence,  ^ 
474;  Ground  Rents,  <^=»10;  Mortgages,  ^ 
454;  Municipal  Corporations,  «»«0,8Sa, 
957;  Schools  and  School  Districts.  <&=>106. 

II.  COKSTrrUTIOKAI.  REQTTIBEMEMTS 
AND   RESTIIIOTION8. 

<8=»47(2)  (Pa.)  "Double  taxaUon,"  obnoxious 
^the  rule,  is  where  the  second  or  additional 
burden  is  imposed  by  the  same  sovereign  which 
imposed  the  first,  and  does  not  exist  unless 
the  double  tax  is  levied  upon  the  same  proper- 
ty within  the  same  junsdiction.-Common- 
wealth  V.  Semet-Solvay  Co.,  105  A.  92. 

TTT.  IJCABIIJTT  or  PERSOKS  AHD 
PBOFEBTT. 

rB)  Corpoi»*lon»  and  Corporate  Stock 
and  Property. 

«=9||6  (Pa.)  The  situs  of  the  Intangible  prop- 
erty of  a  domestic  corporation,  for -the  purpose 
of  taxation,  is  the  domicile  of  the  owner,  al- 
though such  property  may  be  in  another  state. 
—Commonwealth  v.  Semet-Solvay  Co.,  105 
A     fl2 

€i=>l56  (Pa.)  Under  Art  June  21,  1889,  §  23 
(P.  L.  431),  imposing  a  tax  on  gross  receipts 
from  business  of  electric  light  companies,  a 
company  is  only  taxable  for  receipts  derived 
from  the  business  which  it  is  authoriied  to 
transact  as  an  electric  light  company,  and  not 
on  its  receipts  from  sale  of  Bteam  and  mer- 
chandise.—Commonwealth  V.  Harnsburg  lilgnt 
&  Power  Co.,  105  A.  80. 

(D)    Kxemption*. 

«s»204(2)  ;N.J.Sup.)  Exemptions  from  general 
taxes  are  strictly  construed.— Passaic  Y?i  ^' 
Sewerage  Commissioners  v.  Mayor  and  Alder- 
men of  Jersey  City,  105  A.  722.  ,  ^  ^ 
«=»2I7  (N.J.)  Land  used  by  aty  and  two  bor- 
oughs, with  approval  of  state  board  of  health, 
for  maintenance  of  sewage  disposal  plant,  is 
subject  to  "public  use,"  so  that  it  is  not  taxable 
by  borough  within  which  it  is  situated,  under 
Act  Relating  to  Taxes,  i  3,  as  amended ;  land 
having  been  purchased  by  city  and  boroughs  un- 
der P.  L.  1910,  p.  107,  applying  to  aU  mu- 
nicipalities.—Borough  of  Middlesex  v.  Inhabi- 
tants of  City  of  Plninflcld,  105  A.  724. 

Acquisition  of  land  by  city  and  boroughs  for 
sewage  disposal  plant  held  necessary  and  rea- 
sonable for  public  use,  intended  to  exempt  land 
from  taxation  by   borough  in  which  situated. 


under  Art  Relatinf  to  Taxes,  |  3,  as  amended, 
although  some  ot  the  land  was  not  occupied  by 
the  plant— Id.  .     „  „       « 

«s»2l7  (N.J.Sup.)  The  Passaic  Valley  Sewer- 
age Commiasioners,  incorporated  and  given  cer- 
tain powers  by  Act  March  27,  1902  (P.  L.  pp. 
190.  196),  Art  April  1,  1903  G?- L- P- 158),  and 
Act  March  18,  1907  «•.  L.  p.  22  [4  Comp.  St. 
1910,  p.  6836.  H  140-150]),  is  not  a  "taxing 
diatrirt'-  within  Tax  Art  1903,  |  3,  and  its 
property  is  not  exempt  from  taxation.— Passaic 
Valley  Sewerage  Com'ra  v.  Mayor  and  Alder- 
men of  Jersey  City,  106  A.  722. 

The  Passaic  Valley  Sewerage  Commissioners. 
in  construrting  sewers  at  the  joint  expense  of 
municipalities  in  accordance  with  P.  L.  1907, 
p.  22  (Comp.  St.  p.  5836),  did  not  hold  land  used 
in  trust  for  any  municipality,  bo  a»  to  be  ex- 
empt from  taxation.— Id.  ..„..„,„  ,tj  t 
«=^24l(l)  (N.J.Sup.)  Act  April  8,  1913  (P.  L. 
p.  570),  exempting  from  taxation  buildings  and 
land  artually  used  for  charitoble  purposes,  held 
not  to  exempt  land  owned  by  a  young  women  s 
christian  association,  the  buildings  whereon 
had  been  destroyed  by  fire  and  not  replaced.-- 
Young  Women's  Christian  Ass'n  of  Philadel- 
phia, Pa.,  v.  Monmouth  County  Board  of  Taxa- 
tion, 106  A.  726.  .  ^„  .  ,  . 
<8=»244  (N.J.)  Trart  averaging  253  feet  m 
width,  300  feet  deep,  with  building  thereon,  used 
by  sisters  of  Charity,  teaching  in  parochial 
school  on  adjoining  tract,  as  a  residence  and 
partly  for  religious  services,  partly  pnlme.  is 
exempt  from  taxation  under  Tax  Art  190rf,  j 
3,  subd.  4  (4  Comp.  St.  1910,  p.  5070)  as  amend- 
ed by  P.  L.  1913,  p.  570.— Botough  of  Chatham 
V.  Sisters  of  Charity  of  St.  Elizabeth,  lOo  A.  204. 


V.  XiEVT  AND  ASSESSMENT. 

(B)    AMeaaoM    and    ProGeediass    for    Au- 
■eaitinent. 

®=»309  (Pa.)  Under  AcU  May  1,  1009  (P.L. 
298),  and  June  17,  1913  (P.  L.  507),  imposing 
annual  tax  on  all  mortgages,  and  providing 
that  no  failure  to  assess  or  retuiii  it  shall  dis- 
charge owner  or  holder,  the  tax  is  due  on  the 
mortgage,  though  it  has  never  been  returned 
for  taxation  and  has  not  been  assessed.— Re- 
public Trust  Co.  of  Philadelphia  v.  Hughes^ 
105  A.  76. 

(D)  Mode  ot   Aeaeiismeat  of   Corporate 
Stock,   Property,   or  Reeetpta. 

«=>376(3)  (R.I.)  A  corporation  doing  businesi 
in  Rhode  Island,  which  owns  all  the  capital 
stock  of  a  corporation  organiaed  by  it  in  New 
York,  is  not  entitled  to  a  dedurtion  of  the  tangi- 
ble assets  of  the  corporation  in  New  York,  in 
determining  the  "corporate  excess"  to  be  taxed 
in  Rhode  Island,  under  Tax  Act  1012.— Wash- 
bum  Wire  Co.  v.  Bliss,  105  A.  179. 
«=»378(3)  (Pa.)  In  determining  value  of  cap- 
ital stock  of  domestic  corporation,  in  assess- 
ing capital  stock  tax  under  Act  June  1,  1889 
(P.  L.  420),  and  Act  June  8,  1891  (P.  L.  229), 
the  value  of  its  deposits  in  banks  outeide  the 
state  and  bills  receivable  outside  the  state  may 
be  considered,  but  not  cash  in  hands  of  its 
employes  residing  in  and  transacting  its  busi- 
ness in  other  states.— Commonwealth  v.  Semet- 
Solvay  Co.,  106  A.  92.  .,  ,  ,  t  ,  ^_ 
In  determining  value  of  capital  stock  of  do- 
mestic corporation  in  assessing  capital  stock 
tax  ^der  Art  June  1,  1889  (P.  L.  420),  and 
Act  June  8,  1801  (P.  L.  229),  it  is  not  material 
that  its  deposita  in  banks  outside  the  state 
and  bills  receivable  outside  the  state  may  also 
be  taxed  by  states  in  which  they  may  be.— Id. 

(G)   Bevtew,  Correction,  or  Settlnir   Aalde 
of   AeaeBBment. 

Cs»452  (N.J.)  Where  prosecutor  ot  certiorari  in 
a  tax  case  has  the  right  and  full  opportunity  to 
present  evidence  in  Supreme  Court,  his  constitu- 
tional right  to  a  hearing  is  preserved,  unless  the 
hearing  is  a  mere  form.— Trenton,  &  Mercer 
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County  Traction  Corporation  v.  Mercer  Coun- 
ty Board  of  Taxation,  105  A.  222. 

Where  Supreme  Court,  on  certiorari  in  a  tax 
case,  fails  to  consider  testimony  taken  first 
therein,  and  treats  the  case  as  it  the  evidence 
had  been  before  county  board  of  taxation  and 
was  available  to  sustain  its  findings,  the  hear- 
ing is  a  mere  form,  and' not  due  process  of  law. 
—Id. 

«=493(7)  (S.J.)  Evidence  taken  for  first  time 
in  Supreme  Court  under  a  rule  to  take  deposi- 
tions obtained  by  prosecutor  of  a  certiorari  in  a 
tax  case,  cannot  sustain  a  finding  of  county 
board  of  taxation  that  antedates  the  evidence.— 
Trenton  &  Mercer  County  Traction  Corporation 
V.  Mercer  County  Board  of  Taxation,  105  A. 
222. 

«=>493(9)  (N.J.)  Adjudication  by  Supreme 
Court  on  certiorari  in  tar  case  that  judgment  of 
county  board  of  taxation  was  not  unreasonably 
or  illegally  reached  and  was  supported  by  facts 
before  it,  is  not  a  compliance  with  mandate  of 
Tax  Act  of  1903.  §  38  (4  Comp.  St.  1910,  p. 
5121),  or  Certiorari  Act,  $  11,  as  amended  by 
Act  April  12,  1907  (P.  U  p.  95),  1  Comp.  St. 
1910,  p.  405,  requiring  court  to  reduce  value,  if 
too  great  and  to  determine  questions  of  fact. — 
Trenton  &  Mercer  County  Traction  Corporation 
V.  Mercer  County  Board  of  Taxation,  106  A. 
222. 

<&=>496(9)  (N.J.Sup.)  In  certiorari  by  gas  com- 
pany to  review  a  tax  assessment  of  omitted 
property  bv  collector  of  city  of  Millville  under 
Revenue  Tax  Act  of  1903,  f  28,  involving  a 
question  of  fact  as  to  whether  property  entered 
on  duplicate  by  collector  was  or  was  not  omit- 
ted property,  held,  that  assessment  should  be 
confirmed.— Cumberland  County  Gas  Co.  v.  Sim- 
merman,  105  A.  805. 

X.   REDEMPTION  FROM  TAX  SAIiB. 

€=>708(3)  (N.J.Cb.)  Foreclosure  is  so  much  a 
proceedinjf  in  rem  as  to  render  notice  to  un- 
known heirs,  devisees,  and  personal  representa- 
tives as  a  class  due  process  of  law.— Silver  v. 
Gattel,  105  A.  137. 

«=708(4)  ^N.J.Ch.)  In  suit  to  foreclose  equity 
of  redemption  of  owners  of  lands  sold  under 
Tax  Act,  I  59,  a  defendant  not  known  to  be 
either  dead  or  alive,  and  his  unknown  heirs, 
devisees,  and  personal  representatives,  may  be 
brought  in  by  publication  under  Chancery  Act,  { 
10.— Silvei;  v.  Gattel.  105  A.  137. 
®=>708(6)  (NJ.Ch.)  Under  Chancery  Act,  i 
10,  and  Act  Concerning  Mortgages,  §§  6,  54, 
55,  a  decree  in  snit  to  foreclose  equity  of  re- 
demption of  land  sold  under  Tax  Act,  g  5ft, 
properly  goes  against  named  defendant  not 
known  to  be  either  dead  or  alive,  and  his  un- 
known heirs,  devisees,  and  personal  representa- 
tives, and  binds  named  defendant,  if  living,  and 
his  heirs,  etc..  if  dead.— Silver  ▼.  Gattel,  105  A. 
1.37. 

«=722(3)  (N.J.Ch.)  Contention  that  bill  by 
holder  of  certificate  of  tax  sale  to  foreclose  equi- 
ty of  redemption  under  Tax  Act,  §  59,  did  not 
comply  with  Chancery  Act,  §  9,  in  that  annexed 
affidavit  did  not  show  that,  notwithstanding  due 
inquiry,  the  Christian  name  of  defendant  mar- 
ried woman  could  not  be  ascertained,  was  with- 
out merit,  where  an  affidavit  annexed  recited 
complainant's  inquiries,  from  which  court  might 
have  found  that  her  name  could  not  have  been 
ascertained.— Silver  v.  Gattel,  105  A.  137. 

Xm.  I^EGAOT,  INHERITAKOE.  AND 
TRANSFER  TAXES. 

€=>879(1)  CN.J.Prerog.)  Where  an  uncle,  co- 
partner with  his  nephew,  upon  retiring,  made  a 
written  transfiur  to  the  nephew  of  a  special 
fund  representing  a  legacy  to  the  uncle  from 
one  who  hud  formerly  owned  an  interest 
in  the  business,  transferred  the  credit  on  the 
ledger  to  the  nephew's  account,  and  deliv- 
ered him  the  book,  the  gift  took  effect  immedi- 
ately and  not  upon  the  donor's  death,  so  as  to 
be  subject  to  a  transfer  inheritance  tax,  with- 


in Comp.  St.  1910,  p.  5301,  as  amended  Act 
April  9,  1914  (P.  L.  p.  267),  although  the  donee 
agreed  to  pay  interest  thereon  during  the  do- 
nor's life  and  to  keep  it  in  the  business. — WoiS 
V.  Comptroller  of  Treasury  of  State  of  New 
Jersey,  105  A.  871. 

Where  a  donor,  upon  retiring  from  a  copart- 
nership with  the  donee,  made  a  written  transfer 
to  the  latter  of  a  special  fund  in  the  partner- 
ship, a  promise  by  the  donee,  part  of  the  same 
writing,  to  pay  interest  on  the  sum  during  the 
donor's  life,  was  merely  an  executory  and  en- 
forceable contract,  not  a  condition  of  the  gift, 
preventing  its  taking  effect  before  the  death  of 
the  donor,  ao  as  to  be  subject  to  a  transfer 
tax.— Id. 

TELEGRAPHS  AND  TELEPHONES. 

See     Carriers,     ^=»91;     Evidence,     «=>148: 
Frauds,  SUtute  of,  «=»116. 

TENANCY  IN  COMMON. 

See  Descent  and  Distribution,   ^s»79;  Parti- 
tion, «&=21,  77;  Wills,  <S=>627. 

TENDER. 

See  Vendor  and  Purchaser,  <S=>18,  76,  322,  323. 

TIMBER  UNDS. 

See  Evidence,  ^»18. 

TIME. 

See  Adverse  Possession.  €=343;  Appeal  and 
Error,  <&sam,  S47,  356,  597,  655,  736,  S12; 
Breach  of  Marriage  Promise,  €=ilO;  Bro- 
kers, «=»36,  38:  Carriers,  <£=9ll4,  202,  287; 
Certiorari,  ®=s37;  Compromise  and  Settle- 
ment, €=3 19 ;  Continuance,  ^=>14;  Contracts, 
®=229;  Corporations,  ^=»537;  Costs.  «=» 
137;  Courts,  <g=»102;  Divorce,  <^=>62,  97: 
Elections,  $=»305;  Eminent  Domain,  ^alOl, 
246,  302;  Equity,  <e=71 ;  Evidence,  <^=>18, 
83;  Execution,  <6=2'21;  Executors  and  Ad- 
ministrators, <e=224.  313;  Frauds,  Statute 
of,  ^=s>46;  Fraudulent  Conveyances,  ^s>217: 
Husband  and  Wife,  «=>220,  288;  Indemnity, 
^3312;  Insurance,  9=3 145;  Intoxicating  Liq- 
uors, <£=>32,  33;  Judgment,  <S=»392;  Justices 
of  the  Peace,  $=>160;  Landlord  and  Tenant, 
®=>86;  Limitation  of  Actions,  4=>155;  Mas- 
ter and  Servant,  <e=3348,  385,  386,  388;  Mu- 
nicipal Corporations,  €=3149,  385,  705,  931; 
Navigable  Waters,  «=>20;  Ne  Exeat,  €=s>13: 
New  Trial,  <S=>167;  Pleading,  <g=>276,  280: 
Keceivers,  €=3149,  150 ;  Reformation  of  In- 
struments, €=332;  Removal  of  Causes,  9=> 
79;  Replevin,  €=348;  Sales,  €=>64,  81,  181. 
34.'),  359.  417:  Schools  and  School  Districts. 
€=341 ;  Taxation,  €=»879:  Trial,  ®=>76:  Ven- 
dor and  Purchaser,  €=3119 ;  War.  ^=310: 
Waters  and  Water  Courses,  €=3196;  Wills. 
€=»19,  163,  630,  733. 

€=3 1 1  (Pa.)  The  president  judge  of  court  of 
common  pleas  of  Columbia  county  cannot  fore- 
stall action  of  majority  of  court  by  filing  his 
opinion  first,  and.  if  he  attempts  to  do  so. 
a  contrary  decision  by  the  associate  lay  judges 
filed  on  same  day  is  that  of  the  court,  as  in 
law  there  are  no  fractions  of  a  day.— Petition 
of  Murray,  105  A.  61. 


T.  N.  T. 


See  Trial,  €=>251. 

TORTS. 

See  Assault  and  Battery,  €=>15;  Conspiracy; 
Corporations,  €=3423;  Eminent  Domain,  €=> 
20(J;  Executors  and  Administrators,  €=3224; 
False  Imprisonment,  €=331-.36;  Fraud,  €=» 
8-65;  Judgment,  €=3651;  Libel  and  Slander, 
€=37-123;  Municipal  Corporations,  €=>819- 
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821;  Negligence,  «s»2-13a;  Nuisance,  «=»61- 
73 ;.  Trespass,  ^=»l-40;  Trover  and  Conver- 
sion. 

®=>I4  (Me.)  A  private  individual  enjoying  no 
special  privileges,  who,  without  malice,  asserts 
and  presses  by  suit  or  otherwise  a  claim  to  an- 
other's property,  is  not  guilty  of  tort  under  the 
common  law,  if  he  docs  not  physically  interfere 
with  such  property  or  its  possession. — Sideliaker 
V.  lork  Shore  Water  Co.,  105  A.  122. 

TOWNS. 

See  Appeal  and  Error,  «=>308;  Bridges,  ®= 
40,  45,  46;  Death,  ®=»19 ;  Evidence,  «=383; 
Highways,  ^=>50,  &i,  194;  Uusband  and 
Wife,  ^=>209;  Intoxicating  Liquors,  <S=»32; 
Schools  and  School  Districts,  ^=3158. 

in.  PBOPEBTT.  CONTBACTS,  AHD 
I.IABIUTIES. 

®=339(1)  (Me.)  Attorney  employed  by  bridge 
building  committee,  without  due  authorization 
of  the  town,  held  not  entitled  to  recover  from 
the  town  for  services  rendered. — Marshall  v.  In- 
habitants of  York,  105  A.  103. 

TRADE-MARKS  AND  TRADE-NAMES 

See  Injunction,  <S==>225,  230. 

IV.   INFRIMGEBCEKT  AND  TTlfFAIB 

COISPETITTON. 

rB)  Wliat  Competition  VcIawtaL 

«5>70(3)  (N.J.Ch.)  Where  defendant  was  en- 
joined from  nsing  the  name  "Hilton,"  or  "Hil- 
ton's," alone,  or  so  as  to  induce  public  to  be- 
lieve that  goods  manufactured  and  sold  by  him 
were  manufactured  and  sold  by  complainant, 
or  that  his  business  was  the  same  or  part  of 
that  conducted  by  complaiunnt,  his  addition  of 
words  "J.  lUlton  to  bis  sign  was  not  a  suffi- 
cient change  to  relieve  it  of  confusion.— ^ton 
V.  Hilton,  105  A.  65. 

TRADING  WITH  THE  ENEMY  ACT. 

See  War,  <8=>10,  12. 

TREATIES. 

See  Evidence,  €=9334. 

<S=>8  (NJ.Sup.)  Certificate  of  municipal  of- 
ficer of  Italy,  as  to  what  in  his  opinion  is 
shown  by  records  of  his  town  is  not  admissible 
under  treaty  providing  for  admission  in  evi- 
dence of  "official  documents  of  all  kinds,  wheth- 
er originals,  coyies  or  translations  duly  au- 
thenticated," unless  such  certificate  Is  an  of- 
ficial document  by  the  law  of  Italy,  for  prowf 
must  be  by  duly  exemplified  copy  of  the  "official 
documents."— Santomassimo  v.  New  York,  8. 
&  W.  R.  Co.,  105  A.  14. 

TRESPASS. 

See  Action,  €=^30:  False  Imprisonment,  9a> 
31;  Highways,  «=>184;  Injunction,  ©=136; 
Justices  of  the  Peace,  <S=338;  Negligence, 
€='»33. 

I.   ACTS     CONSTITUTINO     TRESPASS 
AltD   IAABJl.rtY  THEBEFOIk 

*=»l  (Del.Snper.)  Trespass  is  an  injury  to  the 
person,  property,  or  rights  of  another  which  is 
the  immediate  result  of  some  wrongful  act  com- 
mitted with  force,  either  actual  or  implied.— 
Reed  V.  Guessford.  105  A.  428. 
€=2  (Del.Super.)  In  an  action  tor  trespass, 
whether  the  forcible  act  was  willful  or  by  rea- 
son of  defendant's  negligence  is  immaterial. — 
Reed  v.  Guessford,  105  A.  428. 

II.  ACTIOns. 
(A)   Rtarlit  ot  Action  mnd  Defenses. 

4=920(1)  (Del.Super.)  In  action  of  trespass 
quare  clausum  fregit,  plaintiff  cannot  recover. 


unless  it  be  shown  that  premises  were  in 
plaintiff's  possession  at  time  of  trespass.- Mor- 
rison V.  Montgomery,  105  A.  833. 

(B)  JarlKdlotton.    Fnrtlea,    Prellmlnmry 
Froeeedlnc*,  and  Pleadlnc 

€=>40(2)  (Del.Super.)  Declaration,  in  action 
for  trespass  quare  clausum  fregit,  averring,  in 
first  count,  that  defendant  broke  and  entered 
"the  close  of  the  plaintiff,"  describing  it  in  a 
substantial  way,  and,  in  second  count,  averring 
defendant  broke  and  entered  "a  certain  close 
of  tb«  said  plaintiff,"  and  ejected,  expelled,  and 
put  out  and  removed  plaintiff  from  possession, 
held  sufficient,  as  against  demurrer,  in  its  aver- 
ment of  plaintiff's  possession.— Morrison  v. 
Montgomery,  105  A.  833. 

TRIAL 

See   Continuance*   Costs;  Criminal  Law,   ®=» 

663-885;  New  Trial ;  Reference. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

I.  KOnCE  OF  TBIAI.  AND  PBEUMI- 
NAKT  PROCEEDINGS. 

^s>2  (Pa.)  Where  a  husband  sued  for  person- 
il  injury,  and  husband  and  wife  sued  for  in- 
jury to  wife,  both  actions  arising  out  of  same 
accident  and  depending  on  substantially  the 
same  proofs,  it  was  within  discretion  of  trial 
judge  to  order  them  tried  together. — ^Azinger 
V.  Pennsylvania  R.  Co.,  105  A.  87. 

Where  separate  actions  in  favor  of  or  against 
two  or  more  arise  out  of  a  single  transaction, 
and  the  supporting  evidence  in  each  is  largely 
the  same,  though  the  rights  and  liabilities  of 
the  parties  may  differ,  the  trial  court  in  its 
discretion  ma.v  order  all  tried  together. — ^Id. 

Where  issues  are  the  same  and  arise  out  of 
same  transaction  and  their  trial  together  would 
not  place  objecting  party  at  a  disadvantage,  an 
order  for  their  trial  together  is  not  an  abuse 
of  discretion. — Id. 

€=>3  (Conn.)  In  action  involving  legal  and  eq- 
uitable issues,  where  equitable  issues  presented 
case  such  as,  prior  to  Janaary  1,  1880,  was 
properly  cognizable  in  equity,  it  was  within 
discretion  of  court  to  order  that  equitable  issue 
be  tried  to  the  court  and  tried  first,  under  Geu. 
St.  1918,  {{  5752,  5755.— Cacavallo  v.  D'Elia, 
105  A.  M. 

€=34  (Conn.)  In  action  involving  legal  and  eq- 
uitable issues,  it  is  discretionary  with  court  to 
order  that  equitable  issue  be  tried  first,  under 
Gen.  St.  1018.  iJi  5752,  5755.— Cacavallo  v. 
D'Klia,  105  A.  348. 

IT.  RECEPTION  OP  EVIDENCE. 

(A)   Imtrodnctlon.  OSer,  and  Adnilaslon  of 
ElTldence  in   General. 

€=»55  (Md.)  Exclusion  of  evidence  offered  in 
support  of  allegation  that  fire  was  caused  by 
sparks  from  drfrndant's  locomotives  was  without 
error,  where  testimony  did  not  sufficiently  tend 
to  sustain  thoory  to  which  it  was  directed.— 
Patterson  v.  Baltimore  A  Oi  R.  Co.,  105  A.  159. 

(C)  Objections,  Mottoaa  to  Btrlke  Oat,  and 
Kxceptlons. 

€=»76  (R.I.)  Objection  to  a  question  should  be 
made  when  question  is  asked. — Dawley  v.  Cong- 
don,  105  A.  35)3. 

€:s89  (Md.)  Though,  standing  alone,  the  tes- 
timony of  defendant,  the  first  witness  for  the 
defense,  was  insufficient  to  support  his  conten- 
tion of  purchase  of  wheat,  general  motion,  at 
the  close  thereof,  to  strike  it  was  properly  over- 
ruled, it  being  relevant  as  to  acceptance,  which 
as  well  as  receipt,  must,  under  Uniform  Sales 
Act,  i  25,  be  proven,  in  the  absence  of  written 
contract ;  and  it  not  being  assnmable  that  there 
would  not  be  other  evidence.— Stem  v.  Crawford, 
105  A.  780. 
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^s>92  (R.I.)  If  question  is  answered  by  witness 
before  objection  can  be  made,  or  in  disregard 
of  an  objection,  or  if  witness  makes  answer  that 
is  not  responsive,  a  motion  to  strike  the  im- 
proper answer  should  be  made  at  once. — Dawley 
V.  Congdon,  lOS  A.  393. 

V.  AROUMEIfTS  AND  CONSVCT  OF 
COUNSEZ.. 

€=9 1 20(2)  ^.H.)  Where,  in  breach  of  marriage 
promise  suit,  plaintiff's  counsel  introduced  In 
evidence  an  aAeged  engagement  ring  and  de- 
fendant's counsel  commented  on  the  fact  that  it 
was  unmarked,  statement  of  plaintiff's  counsel 
that  he  "never  saw  one  of  those  rings  marked" 
was  testimony  on  a  material  point  and  ground 
for  reversal. — Crossett  v.  Brackett,  105  A.  5. 

VX.   TAKING  CASE  OR  QUESTION 

FROM  JURY. 

(A)  <tiie>tlonB  of  I^aw  or  of  Faot  in  Gen* 

oral. 

<S=>I34  (Md.)  It  is.  for  the  trial  court  to  decide 
whether  there  is  any  evidence  to  prove  s  fact, 
and  for  the  jury  to  determine  the  weight  of 
the  evidence.— Dearholt  Motor  Sales  Co.  v. 
Merritt,   105  A.   816. 

®=»(39(1)  (C<mn.)  Nonsuit  may  be  granted  only 
when  admitting  the  truth  of  plaintiff's  evidence 
and  every  favorable  inference  that  may  be 
drawn  therefrom,  finding  on  the  issues,  mnet 
be  against  plaintiff  by  force  of  some  legal  prin- 
ciple, or  when  the  facts  testified  to  constitute 
no  substantial  evidence  of  the  fact  in  issue, 
and  not  when  the  granting  of  it  depends  in 
any  appreciable  degree  on  the  court's  passing 
on  the  credibility  of  witness. — Fields  v.  Fields, 
100  A.  347. 

€=3l39(l)  (Conn.)  The  issue  as  to  the  proper 
significance  of  oral  testimony  is  primarily  one 
of  fact  for  the  jury.— Nichols  v.  Fisk,  106  A. 
624. 

€='139(4)  (N.J.)  Where  a  motion  for  nonsuit 
was  a  general  one  on  the  ground  that  plaintiff 
failed  to  make  out  a  case  under  the  complaint 
even  though  it  appeared  that  the  first  count  was 
insufficient  in  law  or  not  supported  by  the  tes- 
timony, nevertheless,  if  the  second  count  was 
good  and  there  was  evidence  to  support  it,  the 
motion  for  nonsuit  could  not  properly  be  en- 
tertained.—Bingham  V.  Schindel,  105  A.  727. 
4=>I40(1)  (Conn.)  Nonsuit  may  not  be  granted 
if  the  granting  of  it  depends  in  any  apprecia- 
ble degree  on  the  courts  passing  on  the  cred- 
ibility of  witness.— Fields  v.  Fields,  105  A.  347. 
<S=»I40(1)  (N.H.)  Credibility  of  witnesses  is 
for  jury.— Albee  v.  Osgood,  105  A.  1. 
9=9l4l  (Md.)  The  court  properly  refused  a 
request  by  plaintiff  to  have  submitted  to  the 
jury  a  question  which  was  not  controverted. — 
District  Nat.  Bank  of  Washington  y.  Morde- 
cai,  105  A.  586. 

C=>I46  (N.  J.)  ^Leave  to  withdraw  a  Juror  iaa 
favor,  not  a  right,  and  rests  within  sound  dis- 
cretion of  trial  court.— Heiler  v.  Goodman's  Mo- 
tor Express  Van  &  Storage  Co.,  105  A.  233. 

(C)  Dismissal  or  Nonsuit. 

^9159  (Conn.)  A  motion  for  nonsuit  cannot 
be  permitted  to  operate  as  a  motion  to  set 
aside  a  verdict  as  against  the  evidence.— Melds 
V.  Fields,  105  A.  347. 

(D)  Direction  of  Verdlot. 

&s>ni  (Pa.)  In  servant's  action  for  injury,  it 
was  error  to  affirm  a  point  for  defendant 
amounting  to  a  direction  of  verdict,  construing 
plaintiff's  statement,  which  had  not  been  offered 
in  evidence  and  which  contained  allegations  of 
negligence  which  had  not  been  read  by  the  court. 
— Chamberaeti  v.  Susquehanna  Coal  C!o.,  105  A. 
277. 

®=»I78  (R.I.)  On  motion  for  directed  verdict, 
evidence  of  adverse  party  will  be  taken  as  true, 
and  all  inferences  which  may  reasonably  be 
drawn  from  facts  in  evidence  will  be  drawn  in 


favor  of  the  adverse  party.— I>awley  ▼.  Conc- 
don,  106  A.  303. 

Credibility  of  witness  is  for  the  jury  and  is  not 
to  be  passed  upon  by  court  in  consideration 
of  motion  for  directed  verdict. — Id. 

Weight  of  testimony  is  for  the  jury  and  is 
not  to  be  passed  upon  by  court  in  consideration 
of  motion  for  directed  verdict. — Id. 
€=»I78  (Vt.)  The  merits  of  motion  for  directed 
verdict  depend  upon  the  view  of  the  evidence 
most  favorable  to  opposing  party.— Fitzgerald 
Bros.  Brewing  Co.  v.  Kelley'is  Estate,  105  A. 
246. 

VII.   INSTRUCTIONS   TO  JURY. 

(A)   ProTinoo  of  Court  and   Jnry   in    Gen- 
eral. 

<S=9l9l(7)  (Md.)  The  refusal  of  defendant's 
prayer,  which  assumed  facts  with  regard  to 
which  there  was  no  evidenoe,  was  proper.— 
Maryland  Ice  Cream  Co.  v.  Woodbum,  105  A. 
269. 

®=>I94(8)  (Conn.)  In  an  action  against  a  sher- 
iff for  conversion  of  potato  bags  under  a  lawful 
writ  of  attachment,  the  sheriff  claiming  owner- 
ship in  plaintiff's  agent  personally,  it  was  er- 
ror for  the  trial  court  to  charge  that  there  was 
no  evidence  of  ownership  of  <£e  goods  convert- 
ed in  plaintiffs'  agent,  in  view  of  the  sales  mem- 
orandum introduced  and  of  evidence  of  a  cash  , 
deposit  by  such  agent  when  he  obtained  the 
bags.— Carrano  v.  Hutt,  105  A.  323. 
$=>200  (Md.)  The  court  may  instruct  as  to 
the  legal  effect  of  any  circumstance  offered  and 
from  which  constructive  delivery,  which  is  a 
mixed  question  of  law  and  fact,  is  to  be  deduced. 
—Stem  V.  Crawford,  105  A.  780. 

(B)  WeeessitT  and  Bnbjeet-Matter. 

«=>2I4  (Me.)  In  an  action  for  goods  delivered 
to  a  third  party,  refusal  to  instruct  that  plain- 
tiff could  not  recover  upon  the  ground  that  de- 
fendant received  the  benefit  of  the  goods,  unless 
defendant  agreed  to  pay  for  them,  was  errone- 
ous, as  tending  to  mislead  the  jury,  who  might 
have  inferred  from  such  refusal  that  if  the  de- 
fendant received  any  benefits,  he  would  be  lia- 
ble, whether  he  agreed  to  pay  for  the  goods  or 
not.— Starkey  v.  Lewin,  106  A.  858. 

(C)   Form,    Reanisltes,    and   BnlBctencT. 

€=»243  (Md.)  In  ejectment  by  a  dty  to  recover 
property  on  the  ground  that  the  lessee  had  not 
complied  with  conditions,  held  that  there  was  no 
such  inconsistency  between  a  prayer  granted  at 
the  request  of  the  city  and  another  granted  at 
defendant's  request,  as  to  constitute  error. — 
McDonald  v.  CHty  of  Baltimore,  105  A.  266. 

(D)  AppiicabllitT   to   Pleadings   and   Evl> 
denec. 

€=>25l(2)  (N.J.)  In  action  against  railroad  for 
damage  caused  by  explosion  of  T.  N.  T.  in  rail- 
road's cars,  an  instruction,  authorizing  jury  to 
consider  Interstate  Commerce  Commission's  reg- 
ulations not  alleged  by  plaintiff,  was  not  im- 
proper, where  regulations  were  referred  to  in 
railroad's  answer  and  railroad  had  given  testi- 
mony relating  thereto.— New  Jersey  Fidelity  & 
Plate  Glass  Ins.  Co.  v.  Lehigh  Valley  R.  Co., 
105  A.  206. 

^=>25l(2)  (Vt)  In  an  action  by  a  purchaser  for 
fraud,  it  is  not  necessary  to  instruct  as  to 
grounds  of  recovery  not  claimed  by  plaintiff.— 
Arnold  v.  Somers,  105  A.  280. 
<&=»252(1)  (N.J.)  A  trial  judge,  although  re- 
quested, is  not  required  to  charge  abstract 
le^al  principles  not  applicable  to  the  facts  in 
evidence,  though  embodying  correct  legal  state- 
ments.—Ploeser  V.  Central  R.  Co.  of  New 
Jersey,  105  A.  228. 

<g=>252(8)  (Md.)  In  a  personal  injury  action, 
where  there  was  an  incidental  reference  in  the 
plaintiff's  testimony  to  his  wife's  concern  and 
distress  on  account  of  his  condition,  court  did 
not  err  in  refusing  to  instruct  that  plaintiff  was 
not  entitled  to   recover  for  any   suffering   or 
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anxiety  which  wife  might  have  experienced; 
there  being  no  suggestion  that  plaintiff's  dam- 
ages should  for  that  reason  be  augmented.— 
United  Laundries  Co.  ▼.  Bradford,  105  A.  303. 
$=3252(9)  (Pa.)  In  action  for  injury  on  rail- 
road crossing,  where  there  was  considerable 
evidence  from  defendant's  witnesses  which,  if 
believed,  would  have  sustained  every  fact  em- 
bodied in  its  point  for  a  charge  on  contributory 
negligence,  the  point  should  have  been  af^med. 
where  no  other  facts  in  case  would  compel  a 
different  conclusion. — Knepp  v.  Baltimore  &  O. 
B.  Co.,  105  A.  630. 

€=>253(3)  (Md.)  In  action  by  municipal  con- 
tractor against  city  for  damages  from  interfer- 
ence by  city  engineer  with  plaintiff's  blasting 
operations  under  a  contract  subject  to  city  ordi- 
nances, and  under  the  control  of  the  sewerage 
commission,  an  instruction  that  the  engineer  of 
the  sewerage  commission  had  decided  all  ques- 
tions at  issue  and  amount  due  under  the  con- 
tract was  improperly  refused,  notwithstanding 
it  ignored  a  written  agreement  purporting  to 
furnish  another  method  of  settling  disputes. — 
City  of  Baltimore  v.  M.  A.  Talbott  Co.  of  Balti- 
more City,  105  A.  149. 

«=»2S3(5)  (Md.)  In  action  for  price  of  cans 
sold,  defendants  prayers  to  instruct  a  verdict 
for  them,  based  upon  a  partial  statement  of 
the  oontraot,  were  properly  refused. — WaddeH  v. 
PhiUips,  105  A.  771. 

(K>  He«n««t«  or  Prajrora. 

«=s>256(2)  (N.H.)  Where  a  liHgant  believes  that 
a  technically  correct  instruction  might  mislead 
jurors  unacquainted  with  legal  phraseology,  he 
should  ask  for  further  instructions;  a  mere  ex- 
ception to  the  instructions  given  being  unavail- 
ing.—Ouelctte  V.  J.  H.  Mendell  Engineering  & 
Construction  Co.,  105  A.  414. 
9=3258(1)  (Pa.)  A  point  requesting  the  court 
to  charge  on  a  number  of  distinct  and  different 
questions,  without  stating  what  was  to  be 
charged,  was  properly  refused. — Leach  v.  Phil- 
adelphia, H.  &  P.  K.  Co..  105  A.  50. 
$=»260(1)  It  is  not  error  to  refuse  requested 
instructions  on  matters  properly  covered  by 
others. 

— (Md.)  Tnited  Laundries  Co.  v.  Bradford,  105 
A.  303 ; 
(R.I.)  Verhasselt  v.  National  Wholesale  Gro- 
cery Co..  Id.  ,S67. 
9=9260(3)  (Md.)  Refusal  of  defendant's  prayer 
on  evidence  in  case  was  proper  where  the  prin- 
ciples of  law  applicable  to  the  evidence  were 
practically  the   same   as   set   out  in  a  pra.ver 
which  was  granted. — Maryland  Ice  Cream  Co. 
V.  Woodburn,  105  A.  269. 

«=>267(3)  (Md.)  The  court  having  modified 
plaintiff's  prayer,  proceeding  on  the  theory  that 
he  had  bought  the  growing  wheat  from  S.,  by 
inserting,  "provided  the  jury  do  not  find  S.  had 
preriously  sold  it  to  C,"  it  should  have  eone 
further,  and  instructed  what  wns  necesSary 
under  the  statute  to  make  it  a  valid  sale  relative 
to  acceptance  and  receipt  or  delivery. — Stem  v. 
Crawford.  105  A.  780. 

«=>267(.3)  (Pa.)  A  qualification  of  a  point  for 
a  charge  is  erroneous,  if  the  effect  thereof  is 
to  confuse  or  mislead  the  jurv. — Knepp  v.  Bal- 
timore &  O.  E.  Co.,  105  A.  636. 

(O)   ConKtrnetlon   and    Operation. 

9s»296(2)  (Md.)  Modifjing  plaintiff's  prayer 
proceeding  on  the  theory  that  he  had  bought 
growing  wheat  from  S.,  by  inserting,  "provided 
the  jury  do  not  find  S.  had  previously  sold  it 
to  C."  without  any  explanation  as  to  what  was 
sufficient  for  a  valid  sule,  might  have  been  mis- 
leading, though  defendant's  prayer  presented 
their  theory,  neither  prayer  referring  to  the 
other.— Stem  v.  Crawford,  105  A.  780. 
9=>296(2)  (Pa.)  In  action  against  borough 
for  injury  from  defect  in  sidewalk,  reference 
in  charge  to  ultioiate  liability  of  property  own- 
er was  not  reversible  error,  where  no  com- 
plaint was  made   of  the  general  charge,  and 


where  court  charged  that  liability  of  property 
owner  was  not  involved.— Walsh  ▼.  West  Pitts- 
ton  Borough,  105  A.  82. 

®=>296(2)  (Vt.)  In  a  purchaser's  action  for 
conspiracy  to  defraud  in  the  sale  of  manufac- 
turing rights  in  a  vending  machine,  induced  by 
false  representations,  an  instruction,  in  form 
that  it  was  only  necessary  that  the  jury  find 
evidence  tending  to  show  fraud  or  conspiracy, 
held  not  misleading  in  view  of  the  entire 
charge.— Arnold  v.  Somers,  105  A.  260. 
9=9296(3)  (Conn.)  In  an  action  for  damages 
from  collision  of  two  automobiles  at  a  street  in-, 
tersection,  instruction  that  defendant's  servant 
should  have  been  "onnsuall^  careful"  held, 
when  taken  in  connection  with  statutes  read 
to  jury  and  the  rest  of  the  charge,  not  to  im- 
pose on  defendant  a  greater  degree  of  care  than 
required  by  Pub.  Acta  1915.  c.  231.  §|  11.  12,  or 
more  than  waa  required  of  plaintiff. — Brown  v. 
New  Haven  Tazicab  Co.,  106  A.  706. 

Vm.   OV8TODT.  COHDVCT.  AMD  DE- 
LIBERATIONS   OF   JUBT. 

9=3308  (Conn.)  In  an  action  against  a  sheriff 
for  conversion  of  potatoes  and  bags  under  a 
writ  of  attachment,  it  was  error  to  refuse  to 
allow  a  part  of  the  testimony  already  given 
to  be  read,  where  the  -opposite  counsel  bad 
stated  there  was  no  evidence  of  ownership  in 
any  one  except  the  plaintiff.— Carrano  v.  Hutt, 
105  A;  323. 

9=»3I2(2)  (Conn.)  In  an  action  for  injuries 
through  being  struck  by  defendant's  automobile, 
it  was  not  error  to  recall  the  jury  and  instruct 
them  that  plaintiff  could  not  recover  for  any 
act  of  negligence  not  set  up  in  the  complaint. 
—Griffin  V.  Wood,  105  A.  354. 

IX.  VERDICT. 
(A)  Cteneral  Verdict. 

^330(1)  (Conn.)  A  plaintiff,  who  has  brought 
suit  on  several  independent  causes  of  action 
for  a  single  injury,  may  secure  a  direction  of 
the  verdict  as  to  each  cause  of  action  relied 
on  by  him,  so  as  to  obviate  the  necessity  of 
an  indefinite  verdict— Tillinghast'  v.  Leppert, 
105  A.  615. 

X.  TRIAL   BT   COTTBT. 
(A)  Hearlnc  and  Determination  ot  Canae. 

9=>370<2)  (Conn.)  In  action  of  ejectment  and 
for  cancellation  of  a  deed  on  ground  of  insanity 
and  undue  influence,  court,  as  court  of  equity, 
may  submit  issues  of  incapacity  and  undue  in- 
fluence to  jury  for  advisory  verdict,  even  if 
parties  do  not  consent  to  do  so. — Walsh  v. 
Feustel,  105  .A.  606. 

TRICHINA. 

See  Food,  9=»25 

TROVER  AND  CONVERSION. 

See  Evidence,  9=»273;  Mortgages,  9=>21R; 
Partnership.  9=»48;  Trial,  9=»194,  308;  Wit- 
nesses. 9=>275. 

I.   ACTS  CONSTITUTING  COITVEB. 

SION  AND  I.IABIIJTY 

THEREFOR. 

9=»l  (Md.)  "Conversion"  consists  In  appropri- 
ation or  destruction  of  the  property  of  another, 
or  in  exerrising  dominion  over  it  in  defiance  of 
owner's  rights,  or  in  withholding  possession 
from  hira  under  an  adverse  claim  of  title.— Mar- 
tin V.  W.  W.  Lanahan  &  Co.,  105  A.  777. 

n.  ACTIONS. 
(C)  Bvldeaee. 

9=^0(4)  (Md.)  Kvidence  held  insnfficient  to 
show  that  the  bondholders'  committee  of  a  cor- 
poration, acting  for  stockholders,  had  wrong- 
fully or  illegally  converted  plaintiff's  bonds,  s« 
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at  to  permit  recovery  againat  them  in  action  of 
trover.— Carter  v.  Hughea.  105  A.  583. 

(B)  Trial,  JadKment>  aad  Review. 

^=966  (Md.)  While  where  there  ia  any  evidence 
to  aupport  the  theory  of  conversion,  that  fact 
ia  one  for  the  jury ;  there  being  a  complete  ab- 
sence of  any  such  evidence,  the  caae  must  be 
withdrawn  from  jury's  consideration. — Martin 
V.  W.  W.  Lanahan  &  Co.,  105  A.  777. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Banks  and  Banking,  ^»907:  CharitieB, 
$=>12,  20;  Compromise  and  Settlement,  9=» 
Id;  Corporations,  <S=9334;  Dower,  <3=s>49; 
Evidence.  9=9576;  Guardian  and  Ward,  €=> 
8,  aS;  Husband  and  Wife,  «s>39.  120,  135; 
Insurance,  €=>50;  Interest,  9=346;  Mortga- 
ges, 9=9454;  Navigable  Waters,  9=»4,  36; 
Taxation.  9=9217;  War.  «=»12;  Wills,  «=> 
19.  91.  630,  671,  672,  673,  674,  684,  685,  686, 
697,  821. 

I.   CREATION.   EXISTENCE.   AND   VA< 

XXlilTY. 

(A)  Bzpreaa    Trnata. 

9=313  (Pa.)  A  wife's  declaration  of  trust,  writ; 
ten  on  back  of  her  husband's  will  and  conform- 
ing to  his  will  by  giving  proceeds  of  policies 
of  which  she  was  beneficiary  to  the  husband's 
executors  and  trustees  under  a  will,  which  gave 
her  the  entire  income  for  life,  was  made  upon 
consideration,  and  was  valid. — Fidelity  'Title  & 
Trust  Co.  of  Pittsburgh  v.  Graham,  105  A.  285. 

A  declaration  of  truat  made  under  seal  im- 
ports a  consideration. — ^Id. 
9=9(7,  18(3)  (Md.)  A  trust  in  land  may  be  cre- 
ated by  parol.— Wilmer  v.  Dunn,  105  A.  319. 
9=921(2)   (Conn.)  A    will    attempting    to    be- 
queath money  to  testatrix's  sister  in  trust,  "to 
be  placed  in  a  savings  bank  to  be  used  for  her 
care  and  comfort,"  did  not  create  a  trust;  no 
sum  of  money  or  other  property  having  been 
designated.— Birge  v.  Nucomb,  105  A.  333. 
9=921  (2)   (Conn.)  That  language  by  which  tes- 
tator attempts  to  create  a  trust  is  open  to  more 
than  one  interpretation,  and  furnishes  a  basis 
for  a  request  for  judicial  construction,  does  not 
defeat  the  trust.— Hoyt  v.  Bliss,  105  A.  699. 

That  win  does  not  prescribe  all  the  steps  to 
be  taken  by  the  trustee  in  all  matters  of  detail 
likely  to  arise  in  the  administration  of  the 
trust,  but  leaves  such  incidental  matters  to  the 
discretion  of  the  trustee,  does  not  defeat  the 
trust.— Id. 

9=»44(1)  (Md.)  Where  the  owner  of  property 
executed  a  memoranda  of  trust  in  favor  of  bis 
children  and  grandchildren,  and  naming  himself 
and  others,  as  trustees,  his  subsequent  con- 
duct in  the  exercise  of  dominion  over  the  prop- 
erty as  though  he  were  the  owner  thereof,  and 
his  will,  held  to  show  an  intention  not  to  re- 
gard such  memoranda  of  trust  as  a  final  dis* 
position  of  his  property.— Geoghegan  v.  Smith, 
105  A.  864. 

9=944(3)  (Md.)  The  proof  to  establish  a  volun- 
tary deed  of  trust  must  be  clear  and  convinc- 
ing, both  as  to  the  intent  and  the  execution  of 
the  intent  by  the  settlor,  and  it  must  appear 
that  the  declaration  of  trust  was  intended  by 
him  to  be  a  complete  and  binding  trust  settle- 
ment.—Geoghegan  V.  Smith,  105  A.  864. 
9=959(1)  (I'a.)  A  wife's  declaration  of  trust, 
written  on  back  of  her  husband's  will  and  con- 
forming to  his  will  by  giving  proceeds  of  insur- 
ance policies  of  which  she  was  beneficiary  to 
husband's  executors  and  trustees  under  a  will 
which  gave  wife  the  entire  income  for  life, 
was  not  revocable  by  wife  after  husband's 
death.— Fidelity  Title  &  Trust  Co.  of  Pittsburgh 
v.  Graham.  105  A.  295. 

9=>6I(3)  (Pa.)  A  husband's  revocation  of  his 
will  would  have  destroyed  the  wife's  declaration 


of  trust  based  upon  it  and  giving  money  to  bns- 
band's  executors  and  trustees  for  the  purposes 
expressed  in  the  will.- Fidelity  Title  &  Trust 
Co.  of  Pittsburgh  v.  Graham,  106  A.  295. 

(C)  Con*tm««ve  Traata. 

9=»92(%)  (N.J.)  Where  defendant  agreed  to 
allow  a  $50  bonus  on  each  house  completed  by 
complainant,  and,  on  request,  purchased  a 
house  for  complainant,  taking  title  in  his  own 
name  and  giving  a  mortgage  for  balance  and 
credited  earned  bonuses  and  agreed  to  apply 
subsequent  bonuses  to  principal  of  mortgage, 
there  was  a  constructive  trust  to  which  statute 
of  frauds  by  express  terms  is  inapplicable. — 
Smith  V.  Balch,  105  A.  17. 

m.  APPOINTBIENT,  QirAI<IFIOA> 

TION.  AND  TENITBE  OF 

TRVBTEE. 

9=9 1 69  (2)  (Md.)  Under  will  bequeathing  money 
m  trust  to  invest  with  a  provision  that  the 
trustees  may  in  their  discretion  advance  any 
or  all  of  the  fund  to  the  beneficiary,  held,  that 
power  given  trustees  was  not  personal,  but  at- 
tached to  the  olBce  and  passed  to  successor.- 
Jackson  v.  Matthews,  105  A.  146. 

IV.  MANAGEMENT  AND  DISP08AI. 
OF  TRUST  PROPERTT. 

9=9 1 79  (Pa.)  A  trustee  under  a  will  has  n« 
right  to  take  sides  as  between  life  tenants  and 
remaindermen,  and  if  he  has  an  election  to  take 
one  of  several  courses,  he  must,  if  possible, 
take  that  which  will  not  benefit  one  at  the  ex- 
pense of  the  other.- In  re  Thompson's  Estate, 
105  A.  273. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 

TEE OR  BY  COURT. 

9=9282  (Md.)  Where,  in  order  to  ascertain 
amount  of  share  of  estate,  on  final  distribution, 
to  which  respondents  were  entitled,  it  was  nec- 
essary for  them  and  petitioners  to  agree  on  a 
valuation  of  the  properties  which  petitioners 
would  take  as  a  part  of  their  share,  but  no 
agreement  was  reached,  the  court  had  no  al- 
ternative but  to  direct  the  properties  to  be  sold 
and  proceeds  distributed  under  the  truat. — Farm- 
er V.  Quinn's  Trust  Estate,  105  A.  763. 

VI.  ACOOUNTINO    AND     OOMPENSA- 

TION  OF  TRUSTEE. 

9=9289  (Vt.)  A  trustee  must  keep  proper  books 
and  records. — Stockwell  v.  Stockwell's  Estate, 
105  A.  30. 

9=9325  (Vt)  Trustee,  upon  being  called  to  ac- 
count, has  burden  of  making  a  proper  account- 
ing, and  upon  failure  to  do  so  all  intendments 
are  against  him. — Stockwell  v.  Stockwell's  Es- 
tate, 105  A.  30. 

The   trustee,  upon   an  accounting,   has  bur- 
den of  proving  the  credits  claimed. — Id. 

It  is  unnecessary  for  the  cestui  in  his  action 
for  accounting  to  show  what  is  due  him. — Id. 

Vn.   ESTABLISHMENT   AND    EN. 

FORCEMENT  OF  TRUST. 

(C)  Aetlons. 

9=9377  (Conn.)  A  trust  fund  must  bear  the 
necessary  expenses  of  its  admiuistration,  and 
one  who  conducts  a  litigation  for  the  benefit  of 
such  fund  must  be  protected  in  distribution  of 
it  for  the  expenses  incurred  by  him  in  the  faith- 
ful performance  of  his  duty. — McDonald  v.  ^t- 
na  Indemnity  Co.,  105  A.  331. 

TWO  TERM  RULE. 

See  Criminal  Law,  9=>576. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  9=970. 
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UNIFORM  SALES  ACT. 

See  Frauds.  Statute  of,  «=>159. 

UNITED  STATES. 

See  Carrieru,  «=»12;  Commerce,  «s»8;  Oonrts, 
$=9489;  Eminent  Donuln,  4s»69;  Novation, 
«=3l3;  Receivers,  «=s>].4&,  174,  186;  Trea- 
Ues. 

USURY. 

Z.  USURIOUS  OOirrBACTS  AXD 

TBANSACTIONS. 
(B)  RlKlita  and  Remedlea  of  Partlen. 

^=>II7  (N.J.)  Taking  of  usury  in  the  making 
of  a  loan  held  sufficiently  proved. — Ahrens  v. 
Kelly,  105  A.  237. 

<C)  Rights   an*   R«a*cdtea    of   Third    Per> 


>I30  (NJ.)  Defense  of  usury  is  available  in 
mortgage  foreclosure  to  one  who  was  a  party 
to  the  bond  as  obligor,  and  so  ultimately  liable 
for  any  deficiency,  though  the  mortgaged  prop- 
erty was  conveyed  to  her  expressly  subject 
to  the  mortgage.— Ahrens  v.  Kelly,  105  A.  237. 

VENDOR  AND  PURCHASER. 

See  Assignments  for  Benefit  of  Creditors,  ®=> 
239,  247,  279;  Attachment,  <g=180;  Brokers, 
€=943;  Colleges  and  Universities,  4t=>3;  Cor- 
porations, €=3573;  Criminal  Law,  €=>432; 
Descent  and  Distribution,  ®=s>14;  Disorderly 
House,  €=>19 ;  Eminent  Domain,  4=>136;  Es- 
toppel, <S=>08;  Evidence,  ■S=>501,  002;  Exe- 
cution, >8=>222,  242,  250,  273:  Frauds,  Stat- 
ute of,  €=»107,  118;  Fraudulent  Conveyanc- 
•  es,  «=!>57,  184,  278;  Insane  Persona.  «=>61; 
Interest,  €=346;  Judgment,  «=>570;  Land- 
lord and  Tenant,  «=s80%,  92;  Mortgages, 
«=3354,  358,  369;  Pleading,  «=384;  Release, 
€=>33;  Sales;  Specific  Performance,  9=»16, 
l.SO;  Subrogation.  «=s>14;  Taxation,  «=»217; 
TrusU,  «=)92,  282. 

I.   REQUISITES  Ain>  VAXJDITT  OF 
OONTRAOT. 

$=93(4)  (Me.)  A  contract  describing  the  par- 
ties, tracts  of  land  to  be  conveyed,  terms  of 
payment,  price  per  acre,  time  of  performance, 
and  consideration  to  be  allowed  as  an  initial 
payment  upon  the  consummation  of  the  con- 
tract, concluding,  "In  the  event  that  the  party 
of  the  second  part  shall  fail  to  fulfill  the  agree- 
ments herein  entered  into,  then  the  sum  of 
$1,000  already  acknowledged  as  paid  shall  be 
forfeited  to  the  party  of  the  first  part,"  was 
an  "option,"  and  not  a  contract  of  sale  (citing 
Words  and  Phrases,  First  and  Second  Series, 
"Option")^-Han8com  v.  Blanchard,  lOS  A.  291. 
$=9l7  (Del.)  An  application  for  the  purchase 
of  certain  _real  estate  was  merely  a  revocable 
offer,  and  not  a  completed  contract  of  sale,  al- 
though money  had  been  paid  "on  account," 
notes  executed  for  the  remainder  of  the  pur- 
chase price,  and  although  a  sales  agent  of  the 
vendor  had  signed  the  application.— Montray 
Realty  Co.  v.  Arthurs,  105  A.  183. 
$=9 1 8(2)  (Me.)  Where  one  took  option  to  pur- 
chase land  and  deposited  earnest  money,  the 
transaction  to  be  completed  at  a  certain  time 
and  place,  and  the  option  holder  secured  from 
the  owner  an  extension  of  one  week,  there  was 
a  new  contract,  relieving  the  owner  from  the 
charge  of  any  default  in  not  being  present  at 
the  time  and  place  provided  in  the  first  agree- 
ment.— Hanscom  v.  Blanchard,  105  A.  291. 
<^=>I8(3)  (N.J.Ch.)  Complainant  for  specific 
performance  of  purchase  option  in  lease  is  not 
precluded  from  prevailing  because  he  failed 
after  exercising  option,  to  tender  rent,  to  mort- 
gagees with  an  assignment  of  rents,  where  debts 
to  them  could  he  fully  protected  upon  passing  of 
title.— Behr  v.  Hurwitz,  105  A.  480. 
An  option  "to  purchase  for  a  certain  sum" 


held  to  indicate  that  the  parties  intended  that 
title  pass  in  the  ordinary  manner,  uamcly,  that 
the  deed  and  the  purchase  money  should  be  de- 
livered and  the  incumbrances  discharged  si- 
multaneously so  that  to  enforce  specific  perform- 
ance purchaser  need  not  tender  the  money  with 
his  notice  of  exercise  of  option. — Id. 
4=933  (Me.)  Unless  fraudulent  representations 
by  sellers  were  relied  on  by  purchaser  of  farm, 
they  cannot  serve  as  basis  for  recovery  of  pay- 
ments.—Gordon  V.  Hutching,  105  A.  356. 
^=342  (Me.)  Pur<!haser  of  farm  under  misrep- 
resentations, who  thereafter  occupied  premises 
for  a  long  time,  waived  any  fraudulent  repre- 
aentationa.— Gordon  v.  Hutchins,  105  A.  356. 

n.   OONSTRUOTIOlf  AND  OPERA. 
TIOK  OF  CONTRACT. 

$=976  (N.J.)  A  land  sale  contract,  in  which 
performance  by  one  is  consideration  for  per- 
formance by  tne  other  contemplates  concur- 
rent performance  by  both;  neither  being  re- 
quired to  make  a  tender  first— Caporale  v. 
Rubine,  105  A.  226. 

m.  MODIFICATION    OR   RESCISSION 

OF   CONTRACT. 

(O)  RcseiaatOB  by  Pnmha«*r. 

$=»!  I»  (Me.)  Rescission  of  contract  for  pur- 
chase of  farm  as  having  been  induced  by  fraud- 
ulent misrepresentations  must  be  seasonably 
made.— Gordon  v.  Hutchins,  106  A.  366. 
«=9(23  (N.J.Cai.)  In  suit  by  buyers  of  dwell- 
ing house  to  rescind  contract  of  sale  for  mis- 
representation as  to  state  of  title,  evidence  held 
to  show  that  price  of  property  was  $5,500,  and 
not  $6,000.— Gihon  v.  Morris,  105  A.  455. 
^9 1 25  (N.J.Oh.)  Where  sellers  of  realty  in- 
nocently misrepresented  to  buyers  that  title 
was  all  right,  meaning  it  was  free  from  defect, 
clear,  and  marketable,  buyers  relying  on  repre- 
sentation and  parting  with  their  money,  equity 
will  ^rant  them  relief  by  rescission ;  thev  ac- 
counting for  use  of  property ;  sellers  for  inter- 
est on  price.— Gihon  v.  Morris,  105  A.  455. 

IV.  PERFORICAXCE  OF  CONTRACT. 
<A)  Title  and  Bstate  of  Vendor. 

«=9|28  (NJ.)  Where  doubt  as  to  vaUdity  of 
a  title  is  one  of  fact,  the  court  never  compels 
a  purchaser  to  take  the  title  where  the  fact 
is  too  doubtful  to  be  settled  without  litigation 
and  all  the  parties  interested  are  not  in  court 
—Simpson  v.  Klipstein,  105  A.  218. 
$=)I30(2)  (N.J.)  A  vendor  contracting  to  con- 
vey realty  "by  a  good  and  marketable  title  free 
and  clear  of  all  incumbrances"  must  have  and 
tender  a  tiUe  free  from  all  incumbrances,  and 
not  dependent  for  its  validity  upon  any  doubt- 
ful questions  of  fact,  so  as  to  subject  purchaser 
to  hazard  of  litigation.— Simpson  v.  Klipstein, 
105  A.  218. 

$=9 130(9)  (N.J.)  A  dedication  of  proposed 
street  across  land  made  by  a  conveyance  by 
reference  to  a  filed  map,  is  a  cloud  upon  title, 
justifying  a  purchaser  entitied  to  a  good  and 
marketable  title,  free  from  all  incumbrances, 
in  refusing  title  without  a  vacation  of  street, 
though  it  has  never  been  opened  or  formally 
accepted.— Simpson  v,  Klipstein,  105  A.  218. 
<g=  134(1)  (X.J.Ch.)  Where  an  option  to  pur- 
chase is  silent  as  to  the  character  of  title  to  be 
given,  in  the  absence  of  proof  to  the  contrary, 
the  rebuttable  implication  arises  that  the  title 
is  to  be  free  from  incumbrances,  particularly 
where  purchaser  had  no  notice  of  the  mortgages 
or  of  tneir  amounts,  but  such  implication  may 
be  overcome  by  parol  evidence.— Bchr  v.  Hur- 
witz, 105  A.  486. 

$=9 1 43  (SJ.)  That  •  purchaser,  before  con- 
tracting for  a  "good  and  marketable  title  free 
and  clear  of  all  incumbrances,"  saw  a  map 
thereof  showing  paper  street,  of  which  there 
were  no  physical  indications  on  the  ground, 
did  not  estop  him  from  insisting  upoo  a  mar- 
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ketable  title  free  from  incumbrances. — Simpson 
V.  KUpstein,  105  A.  218. 

Thnt  a  purchaser  before  contracting  for  a 
"good  and  marketable  title  free  and  clear  of 
aU  incumbrances"  saw  a  map  thereof  showing 
a  paper  street  was  not  a  waiver  of  bis  objec- 
tion to  the  title  because  of  the  public  servitude 
created  by  the  dedication  of  a  street  by  a 
conveyance  made  with  reference  to  such  map. 
-Id. 

That  a  purchaser  contracting  for  "a  good 
and  marketable  title  free  and  clear  of  all  in- 
cumbrances," pending  closing  of  title,  took 
possession,  did  not  waive  his  right  to  good  title, 
where  be  tendered  possession  immediately  on 
learning   of   defect.— Id. 

€=»  144(1)  (N.J..1  Vendor  could  recover  for 
breach  of  contract,  though  at  time  of  contract 
he  was  not  vested  with  title  to  property  agreed 
to  be  conveyed,  provided  he  could  prove  that 
he  was  able  to  procure  or  control  title  and 
have  it  conveyed  to  purchaser,  and  offers  to  do 
so.— Caporale  v.  Rublne,  105  A.  226. 

VI.   REMEDIES   OF  VENDOR.  ■ 

(C)  Actions    for   Damaarcs* 

€=>322  (N.J.)  Where  defendant  agreed  to  con- 
vey to  plaintiff  certain  property  in  consideration 
of  plaintiff's  agreement  to  convey  to  defendant 
certain  property  and  to  give  defendant  a  pur- 
chase-money mortgage,  the  &ct  that  defendant 
had  divested  bimseli  of  title  to  the  property 
he  had  agreed  to  convey  bad  no  legal  effect 
other  than  to  relieve  plaintiff  from  making  a 
tender  of  a  deed  of  his  property,  and  did  not 
relieve  plaintiff  from  proving  that  he  was 
able  and  ready  to  perform  bis  part  of  the  un- 
dertaking.^Caporale  v.  Rubine,  105  A.  226. 
<S=>323  (N.J.)  Where  defendant  agreed  to  con- 
vey to  plaintiff  certain  property  in  considera- 
tion of  plaintiff's  agreement  to  convey  to  de- 
fendant certain  property  and  to  give  defend- 
ant a  purchase-money  mortgage,  the  fact  that 
defendant  had  divested  himself  of  title  to  the 
pro_perity  be  had  agreed  to  convey  relieved 
plaintiff  from  making  a  tender  of  a  deed  of  his 
property. — Caporale  v.  Rubine,  105  A.  226. 

Vn.  REMEDIES  OF  FVRCHASER. 
(A)  Recovery  of  Parchaiie  Money  Paid. 

^s»34l(4)  (Me.)  Two  years'  occupation  and 
cultivation  of  farm  purchased  by  plaintiff  from 
defendants,  -with  opportunity  to  acquire  knowl- 
edge of  falsity  of  their  representations,  and 
her  expressed  intent  to  carry  out  contract,  held 
evidence  of  waiver  by  purchaser  of  any  misrep- 
resentations, to  which  jury  should  have  been 
allowed  to  give  proper  weight. — Gordon  v. 
Hiitchins,  105  A.  356. 

In  assumpsit  by  purchaser  of  farm  claiming 
rescission  on  account  of  seller's  fraudulent 
representations,  question  of  whether  evidence 
disclosed  sufficient  grounds  for  delay  iii  rescind- 
ing contract  lield  for  jury. — Id. 

VENIRE  FACIAS  DE  NOVO. 

See  Appeal  and  Error,  <8=>1178,  1203. 

VENUE. 

See  Courts,  «=»485;   Criminal  Law,  «=»108. 

VERDICT. 

See  Trial,  «=>330. 

VICE  AND  IMMORALITY  ACT. 

See  Municipal  Corporations,  «=>626;  Sunday, 
<e=»2. 

WAR. 

See  Carriers,  ^=»12;  Constitutional  Law,  ^=> 
83;  Dismissal  and  Nonsuit,  €=>53;  Kminent 
Domain,  €=360;  Master  and  Servant,  4=»417. 
WiUs,  «=»319. 


^»4  (Del.Gen.Sess.)  The  several  states  have 
power  to  enact  legislation  to  aid  the  federal 
government  while  it  is  at  war  with  a  foreign 
country ;  such  power  not  being  denied,  either 
expressly  or  by  implication,  by  Const.  U.  S.  art. 
1,  I  8,  or  other  constitutional  provisions. — State 
V.  McClure,  105  A.  712. 

$=»4  (NJ.Cb.)  The  resolution  of  a  township 
council  to  prohibit  the  circulation  of  a  paper 
printed  in  German  and  circulated  under  United 
States  government  permit  and  used  by  the 
government  to  inform  readers  of  our  war  aims 
cannot  be  Justified  as  a  war  measure,  and  par- 
ticularly smce  war  measures  are  to  be  dealt 
with  by  national  authoritieak— New  Yorker 
Steats-Zeitung  v.  Nolan,  105  A.  72. 
<8=>I0(1)  (N.J.Ch.)  Powers  of  attorney  for  col- 
lection of  money,  executed  prior  to  existence  of 
state  of  war,  rendering  principals  enemy  aliens, 
continue  to  be  valid,  notwithstanding  the  state 
of  war,  and  may  be  exercised  without  violat- 
ing the  rules  of  public  policy. — Keppelmann  v. 
Keppelmann.  105  A.  140. 

It  is  plainly  against  the  interest  of  alien  prin- 
cipals tliat  their  attorneys  in  fact  give  refund- 
ing bonds  to  executors  of  an  estate  and  receive 
their  legacies  and  turn  the  same  over  to  the 
alien  property  custodian,  so  it  will  not  be  pre- 
sumed that  such  jprincipaU  desire  the  agency 
of  their  attorneys  in  fact  to  continue. — Id. 

That  alien  enemies  have  been  made  parties  to 
a  suit  and  served  by  publication  and  mailing 
under  license  of  war  trade  board,  and  have  in- 
terposed no  defense  by  counsel  as  authorized 
by  Trading  with  Enemy  Act,  j  7,  subd.  b,  is 
insufficient  to  constitute  an  election  to  continue 
powers  of  attorney  to  citizens  to  receive  thar 
legacies.— Id. 

It  being  to  the  interest  of  enemy  alien  prin- 
cipals that  their  attorneys  in  fact  represent 
them  in  proceedings  to  determine  accounting 
and  distribution  of  their  shares  in  an  estate, 
consent  to  continuance  of  a  prewar  power  of 
attorney  therefor  will  be  presumed. — Id. 
^s>IO(2)  (N.J.)  Defense  of  alien  enemy,  to  be 
considered  in  action  at  law,  should  be  made 
a  part  of  record,  and  stated  with  accuracy  by 
an  appropriate  pleading  or  motion  under  Prac- 
tice Act  of  1012  and  rules  germane  thereto, 
and  is  not  favored  by  intendment, — Heiler  v. 
Goodman's  Motor  Express  Van  &  Storage  Co.. 
105  A.  233. 

Alien  enemy  rule,  relating  to  bringing  of  ac- 
tions, is  not  applicable  to  citizen  of  enemy 
country  peaceably  residing  and  doing  business 
in  the  state  with  implied  permission  of  the 
government,  where  there  was  nothing  to  show 
that  he  was  wathin  any  class  denounced  by  the 
Trading  with  the  Enemy  Act  (Act  Cong.  Oct 
6,  1917)  or  any  presidential  proclamation. — Id. 

The  place  of  residence  and  the  place  of  con- 
ducting business  is  an  essential  test  in  the  ap- 
plication of  the  rule  of  alien  enemy  relating 
to  bringing  of  actions. — Id. 
<S=»I2  (N.J.Ch.)  Under  Trading  witii  the  Ene- 
my Act,  g  7,  subd.  c,  and  executive  order  of 
February  26,  1918,  the  alien  property  custo- 
dian's authority  is  over  the  property  of  and  ' 
interests  of  alien  enemies  in  property,  and  not 
in  property  in  which  they  have  an  interest,  so 
that  custodian's  interest  in  the  right  of  alien 
enemies  to  legacies  is  to  receive  such  shares 
from  the  trustees  upon  giving  the  refunding 
bonds  required  of  beneficiaries  to  protect  credi- 
tors and  executors,  since  they  are  not  protect- 
ed by  section  7,  subds.  c,  e. — Keppelmann  v. 
Keppelmann,  105  A.  140. 

The  congressional  assumption,  as  shown  by 
Trading  with  the  Enemy  Act,  g  17,  providing- 
federal  courts  may  make  orders  and  decre*^ 
necessary  to  enforce  the  act,  is  that  the  courts 
should  determine  what  is  or  what  is  not  enemy 
property. — Id. 

Where  leRacies  payable  to  alien  enemy  bene- 
ficiaries cannot  be  paid  over  to  the  alien  prop- 
erty custodian,  but  must  be  held  by  execu- 
tors as  trustees  awaiting  disposition,  the  court 
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will  direct  their  inTestment  in   securities  ap- 
proved by  such  custodian. — Id. 

WAREHOUSEMEN. 

See  Carriers,  ^s»d3,  114;  Intoxicating  liq- 
uors,  «s»327. 

WAR  LABOR  BOARD. 

See  Carriers,  ®=s>12. 

WATER  LEVEL 

See  Navigable  Waters,  ®=o4,  40. 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  9=s>151;  Damages,  9a> 
131;  Eminent  Domain,  i8=>246,  266,  302,  308; 
Equity,  €=>452;  Evidence,  ®=s»382;  High- 
ways, «3>194.  200;  Judgment,  «=»651;  Lim- 
itation of  Actions,  €=346;  Navigable  Waters. 

in.  SIIBTEIIRAITEAN  AND  PEBOO- 
LATINO  WATERS.    . 


>I04  (Me.)  One  who  stirs  up  and  roils  the 
water  of  a  spring  by  digging  into  the  mud  with 
stick,  does  not  "corrupt"  or  "defile"  the  wa- 
ter within  the  meaning  of  Rev.  St.  c.  130,  i  1, 
as  amended  by  Laws  1917,  c.  126.— State  v. 
Blaisdell,  106  A.  359. 

vn.  oomrETANOEs  aitd  oon. 

TRACTS. 


>I54  (Me.)  By  equitable  estoppel,  and  not 
by  any  linplied  grant,  easement  held  created  in 
favor  of  plaintiffs'  predecessor,  consisting  of 
a  right  to  have  bis  pipe  connected  with  a  pipe 
laid  by  defendants'  predecessor,  and  to  have  a 
flow  of  water  from  a  spring  through  it  unin- 
terrupted by  any  act  of  defendants.— Davis  v. 
Briggs,  106  A.  128. 

Easement  in  favor  of  plaintiffs'  predecessor 
to  have  his  water  pipe  connected  with  a  pipe 
laid  by  defendants'  predecessor,  and  to  have  an 
uninterrupted  flow  of  water  through  it  from 
defendants'  predecessor's  land,  held  an  ease- 
ment appurtenant,  running  with  the  land  and 
enjoyable  by  plaintiffs  as  iieirg.— Id. 

IX.   PUBLIC  \7ATEB  SUPPI.T. 
(A)  Dameatlc  and   Municipal  Pnrpoaes. 

®=  1 96  (N.J.Ch.)  Stipulation  In  city  water- 
works construction  contract,  requiring  the  wa- 
ter to  be  'pure  and  wholesome,  was  complied 
with  if  water  was  pure  and  wholesome  at  the 
time  the  waterworks  were  delivered  to  the  city 
according  to  the  tests  then  known. — Jersey  City 
V.  Jersey  City  Water  Supply  Co.,  105  A.  494. 

WEAPONS. 

See  Assault  and  Battery,  €=92,  96;  Criminal 
Law,  i8=»1172;  Homicide,  'S=>145,  269,  286, 
304;  Master  and  Servant,  <»s>89,  271. 

WILLS. 

See  Appeal  and  Error,  €=3958,  1170;  Chari- 
ties, <g=>12.  19,  20,  22,  33;  Constitutional 
Law,  €=».309;  Conversion,  €=>22;  Descent 
and  Distribution;  Dower,  €=949;  Evidence, 
€=»501,  553:  Executors  and  Administrator*; 
Husband  and  Wife,  <S=14,  39 ;  Partition,  €=» 
21;  Perpetuities,  €=58:  Specific  Performance, 
€=>51;  Taxation,  €=»708,  879;  Trusts,  €=> 
13,  21,  59,  61,  169,  179;  War,  €=>10,  12; 
Work  and  Labor,  €=»11. 

I.   NATURE  AND  EXTENT  OF  TESTA. 
MENTART  POWER. 

€=9 19  (N.J.Ch.)  It  is  within  the  power  of  a 
testator  to  make  a  bequest  of  money  directly 
to  a  legatee  without  the  intervention  of  trus- 
tees, postponing  the  time  of  payment,  or  giving 
discretion  to  the  executors  to  pay  the  legacy  in 


partial  payments  at  such  times  as  they  might 
deem  proper.— Coyle  v.  Donaldson,,  105  A.  605. 

n.  TESTAMENTARY  OAPAOITT. 

^»4I  (Md.)  Eccentricities,  peculiarities,  oddi- 
ties, or  the  lika^  of  themselves,  do  not  amount 
to  testamentary  incapacity.— Wood  v.  Uaukey, 
105  A.  430. 

€=>52(1)  (N.H.)  Burden  of  proving  due  and 
voluntary  execution  of  will  by  competent  testa- 
tor is  upon  proponent— Albee  v.  Osgood,  105 
A.  1. 

«=»54(3)  (Md.)  On  contest  of  will  for  mental 
incapacity,  held,  that  court  properly  struck 
statement  made  by  witness  that  testator  had 
said  to  him  that  the  Catholics  would  never  hear 
of  reaping  a  dollar  of  his  money,  as  they  had 
not  treated  him  right;  the  remark  having  been 
trivial  in  character,  and  laughingly  made. — 
Wood  V.  Hankey,  106  A.  480. 
«=>S5(1)  (Md.)  Evidence  haid  insufiBcient  ^ 
show  that  testator,  when  he  executed  his  wiU, 
was  not  of  sound  and  disposing  mind,  and  ca- 
pable of  making  a  valid  deed  or  contract- 
Wood  V.  Hankey,  105  A.  430. 

m.   CONTRACTS  TO  DEVISE  OR  BE- 
QUEATH. 

€=»63  (N.J.Sup.)  Where  services  are  rendered 
under  an  express  agreement  to  pay  for  them  by 
a  legacy,  without  any  agreement  as  to  its 
amount  or  character,  an  agreement  is  implied 
that  it  shall  be  sufficient  to  compensate  for  rea- 
sonable value  of  services.— Schmetzer  v.  Broeg- 
ler,  105  A.  460. 

IV.  REQUISITES    AND    VAXIDITT. 

(A)  Nature  and  Kasentlala  of  Teatamenta* 
rr  Dlapoaitlona. 

€=>9I  (Pa.)  A  wife's  declaration  of  trust,  by 
turning  over  proceeds  of  policies  to  trustees 
under  her  husband's  will  as  soon  as  received, 
was  not  testamentary,  as  it  made  no  disposition 
of  property  to  take  effect  after  her  death,  ex- 
cept as  provided  in  husband's  will. — Fidelity 
Title  &  Trust  Co.  of  Pittsburgh  v.  Graham,  103 
A.  295. 

(B)  Form  and  Contenta  of  Instmntenta. 

€=>I07  (Pa.)  The  insertion  of  the  name  of  a 
certain  person  as  executor  after  the  execution 
of  a  will  was  ineffective,  but  did  not  destroy 
the  will.— In  re  White's  Estate,  105  A.  549. 

(F)   Mistake,  Cndiie  Inllnenre.  and  Frand. 

®=>I63(1)  (N.H.)  Where  proponent  of  will 
proves  testamentary  capacity  and  due  execu- 
tion, burden  of  proving  that  wUl  was  executed 
under  undue  influence  is  on  party  who  alleges 
it.— Albeei  v.  Osgood,  105  A.  1. 

In  will  contest,  evidence  that  10  years  prior 
to  execution  of  will  testator  expressed  purpose 
contrary  to  that  expressed  in  will  did  not  cre- 
ate presumption  that  change  of  purpose  was 
not  freely  made. — ^Id. 

€=s>l63(4)  (Pa.)  That  proponent  was  the  prin- 
cipal beneficiary  and  a  nephew  of  deceased,  and 
had  actively  participated  in  the  preparation  and 
execution  of  the  will,  did  not  of  itself  placr 
upon  him  the  burden  of  proof  of  absence  ot 
undue  influence,  as  it  would  in  the  case  of  a 
Stranger.— In  re  White's  Estate,  106  A.  549. 
€=3 1 66(1)  (N.H.)  In  wiU  contest,  involving 
question  of  whether  will  was  procured  by  undue 
influence,  verdict  against  proponent,  based  on 
jury's  opinion  that  beneficiaries  were  unworthy 
of  belief  or  morally  defective,  will  not  be  per- 
mitted to  stand,  wnere  there  was  no  evidence 
of  undue  influence;  testator,  under  P.  S.  c. 
186,  §  1,  having  right  to  dispose  of  his  prop- 
erty by  will.— Aloee  v.  Osgood,  105  A.  1. 
€=»I66(2)  (N.H.)  That  relations  between  tes- 
tator and  principal  legatee  were  friendly,  and 
that  principal  legatee  had  interview  with  tes- 
tator for   purpose    of  inducing   him   to   make 


Digitized  by 


Google 


WUla 


106  ATLANTIC  RBPOBTEB 


988 


will,  was  no  evidence  of  undue  influence.— Al- 
bee  T.  Osgood,  105  A.   1. 
€=»I66(7)  (N.H.)  Evidence    of    opportunity    to 
unduly  influence  testator  was  not  evidence  of 
undue  influence.— Albee  v.  Osgood,  105  A.  1, 

(G)  Re-roeatlon  and  RctItsI. 

$=>I9I  (N.J.Prerog.)  An  adopted  child  is  not 
"issue"  within  Wills  Act,  §  20,  and  in  view  of 
section  21  a  will  made  when  testator  had  no  Is- 
sue living,  although  he  had  an  adopted  child, 
and  who  subsequently  died  leaving  his  wife 
enceinte  of  a  child  thereafter  born,  is  void; 
the  word  "child"  or  "children"  referring  to 
child  or  children  born  to  testator,  a"na  the 
word  "issue"  including  descendants  of  every  de- 
gree.—In  re  Book's  Will,  105  A.  878. 

V.   PROBATE,  ESTABLISHMENT, 
ANB   AlfNTTLMENT. 

(A)  Probate  and   Revoeatton   la   GeaeraL 

$=3221  (Md.)  When  a  caveat  is  filed  after  a 
will  has  been  admitted  to  probate  and  letters 
testamentary  have  been  granted,  the  duty  rests 
upon  the  executors  to  defend  the  will. — Mead 
T.  Tydings,  105  A.  863. 

(B)  Jarladlctlon,  l.linltatlons,  and  l.acl>es. 

«s»257  (NJ.Ch.)  The  jurisdiction  of  the  pro- 
bate courts  over  the  probate  of  a.  will  being 
exclusive,  the  equity  courts  have  no  jurisdic- 
tion in  cases  of  fraud  in  the  procurement  of 
wills.— McCormack  v.  Burns,  105  A.  70. 

(F)  Parftea  and  Process  or  Rotlee. 

«s»263  (Md.)  Where  a  caveat  has  been  filed 
to  a  will,  and  a  contest  takes  place  before  the 
probate,  and  before  letters  testamentary  have 
been  granted,  the  executor  is  not  regarded  as 
a  necessary  party,  although  he  has  an  in- 
terest sufiBcient  to  entitle  hiiii  to  defend  the 
will,  if  he  so  desires.— Mead  v.  Tydings,  105 
A.  863. 

«=>264  (Md.)  In  a  will  contest,  the  execu- 
tors of  the  will  may  on  their  own  application 
be  made  parties  to  defend  the  will.— Mead  v. 
Tydings,  105  A.  863. 

(G)    Petitions    Ob]eetlonB,    and    Pleadlnira, 

^=9278  (Me.)  Where  the  judge  of  probate  has 
admitted  to  probate  the  codicil  of  the  will  of  a 
decedent,  as  against  the  objection  of  want  of 
testamentary  capacity,  the  ruling  cannot  be  re- 
viewed by  a  petition  in  the  probate  court  to 
have  the  codicil  declared  void,  and  an  appeal 
from  an  adverse  decision,  without  in  any  man- 
ner attacking  the  decree  previously  entered. — 
Appeal  of  McKellar,  105  A.  811. 

(H)  Bvldenoe. 

€=s>289  (B.I.)  Where  will  was  found  with  one 
clause  removed  by  cutting,  proponent  to  have 
will  probated  with  temoved  clause  as  part  of 
will  must  prove  contents  of  clause,  its  execution 
as  part  of  will,  and  that  its  removal  was  not 
by  testatrix  or  another  person  in  her  presence 
and  by  her  direction  with  intention  of  revoking 
the  clause.— Dawley  v.  Congdon,  105  A.  393. 
®=»289  (Pa.)  Where  testimony  of  witnesses 
present  at  execution  of  a  will  showed  the  iden- 
tity of  the  instrument,  that  they  saw  testator 
subscribe  or  make  his  mark,  and  that  he  was 
then  of  sound  disposing  mind,  memory,  and  un- 
derstanding, the  will  would  be  presumed  valid, 
though  not  read  at  the  time. — In  re  White's  Es- 
tate. 105  A.  549. 

The  proponent's  burden  of  showing  that  tes- 
tator knew  the  contents  of  the  will  in  which 
proponent,  a  nephew,  was  the  principal  bene- 
ficiary, was  discharged,  where,  on  a  considera- 
tion of  all  the  evidence  on  both  sides,  a  finding 
that  testator  was  not  familiar  with  its  contents 
would  necessarily  be  set  aside  as  contrary  to 
the  manifest  weight  of  the  evidence. — Id. 

A  testator  is  presumed  to  know  the  contents 


of  a  will  executed  by  him  in  the  presence  of 
witnesses,  although  it  was  not  read  at  the 
time. — Id. 

$=>290  (R.I.)  Where  will  having  been  in  cus- 
tody of  testatrix  was  found  with  residuary 
daase  cut  from  will,  the  clause  will  be  presum- 
ed to  have  been  cut  from  will  by  testatrix  with 
intention  of  revoking  the  clause. — Dawley  v. 
Congdon,  105  A.  303. 

Where  will  having  been  in  custodv  of  testa- 
trix was  found  witt  clause  removed,  the  pre- 
sumption that  testatrix  cut  clause  from  will 
with  intention  to  revoke  it  can  be  overcome  by 
circumstantial  evidence. — Id. 

In  proceedings  to  probate  a  will  including  re- 
siduary clause  which  had  been  cut  from  will 
at  time  it  was  found,  evidence  held  to  overcome 
presumption  that  testator  had  cut  clause  from 
will  and  thereby  revoked  it. — Id. 
<S=3293(3)  (R.I.)  In  contest  of  will  in  which 
testatrix  did  not  include  contestant  as  beneficia- 
ry in  residuary  clause,  where  friendly  relations 
between  testatrix  and  contestant  were  in  issue, 
evidence  of  larceny  of  gold  chain  of  testatrix 
by  contestant's  son  was  admissible. — Dawley  v. 
Congdon,  105  A.  393. 

In  contest  of  a  will  wherein  contestant's 
brother  was  named  sole  residuary  legatee  "be- 
cause of  his  kindness  to  me,"  where  contestant 
gave  evidence  tending  to  prove  that  testatrix 
had  intended  to  name  him  instead  of  his  brother, 
evidence  as  to  services  brother  had  rendered 
for  testatrix  was  admissible. — Id. 
®=>303(1)  (Md.)  Arrangement  between  execu- 
tor and  legatee,  whereby  latter  accepted  testa- 
tor's store  stock  of  whisky,  worth  less  than 
testator  had  specified  in  his  will,  at  the  actual 
value  thereof,  being  charged  amount  which  will 
specified  he  should  be  charged,  the  difference 
between  such  amount  and  the  value  of  the  stock 
to  be  charged  against  his  ultimate  distributive 
share  in  the  estate,  held  proper,  and  not  to  be 
disturbed,  particularly  after  30  years  and  the 
death  both  of  the  legatee  and  executor. — Farmer 
V.  Quinn's  Trust  Estate,  105  A.  763. 
.8=>303(1)  (Pa.)  It  is  not  essential  to  prove 
more  by  the  witnesses  present  at  its  execution 
than  the  identity  of  the  instrument,  that  they 
iaw  testator  subscribe  or  make  his  mark,  and 
that,  when  doing  so,  he  was  of  sound  disposing 
mind,  memory,  and  understanding. — In  re 
White's  Estate,  lOS  A.  549. 


(I)  He 


Trial. 


«=>3I6(1)  (Pa.)  Where  there  is  a  substantial 

dispute  on  a  material  question  of  fact,  an  is- 
sue is  a  matter  of  right:  but,  if  testimony  is 
such  that,  after  a  fair  trial  resulting  in  a  ver- 
dict against  proponent  of  a  will,  the  trial  judge 
would  feel  constrained  to  set  aside  verdict  as 
contrary  to  weight  of  evidence,  it  cannot  be 
said  that  a  dispute  arises  within  the  act.— In  re 
White's  Estate,  105  A.  549. 
«=>3I6(3)  (Pa.)  On  petition  for  devisavit  vel 
non  on  ground  of  undue  influence  of  proponent, 
a  nephew  of  the  testator  and  the  principal 
beneficiary,  evidence  held  to  sustain  a  decree 
refusing  the  issue. — In  re  White's  Estate,  105 
A.  549. 

$=>3I9  (Md.)  Continuance  of  proceedings  to 
contest  a  will  because  of  the  absence  of  a 
witness  in  the  military  service  was  authorized 
under  the  express  provisions  of  Acts  1917 
(Ex.  Sess.)  c.  22.— Mead  v.  Tydings,  105  A. 
863. 

€=3327  (N.H.)  Where  proponent  of  will  prov- 
ed due  execution  and  testamentary  capacity, 
and  there  was  no  evidence  that  will  was  caused 
by  undue  influence,  as  alleged  by  contestant, 
verdict  should  have  been  directed  for  propo- 
nent.— Albee  v.  Osgood,  105  A.  1. 
^x=327  (K.r.)  The  evidence  with  reference 
to  testamentary  capacity  and  undue  influence 
being  of  such  character  that  different  minds 
might  reach  different  conclusions,  it  was  er- 
ror to  direct  verdict  sustaining  wiU.-^ones  v. 
Humphrey,  105  A.  392. 
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<J)  Jadsment  or  Decree. 

«»355  (N.J.Ch.)  The  rule  that  equity  wiU 
entertain  a  suit  to  set  aside  a  judement  which 
has  been  obtained  by  fraud  is  suDJect  to  ex- 
ception in  the  case  of  a  decree  admitting  a  will- 
to  probate.— McCormack  v.  Burns,  106  A.  70. 

(K)   Review. 

«=9384  (N.J.)  Informality  of  precedent  order, 
for  postponement  of  hearing  of  appeal  from 
probate  of  wUl  by  surrogate,  in  failing  to  speci- 
fy sum  to  be  paid  by  appellant  on  account  of 
expenses  in  subpcenaing  alienist,  held  not  to 
justify  reversal  of  order  dismissing  appeal  when 
no  one  appeared  for  appellant  on  the  adjourned 
day.— In  re  Harrison,  105  A.  238. 

VI.  OONSTBXrCTXON. 
(A)  General  Ralea. 
«=»440  (Conn.)  A  will  must  be  construed  iii  ac- 
cordance with  what  it  says,  and  not  in  accord- 
ance with  what  the  testatrix  intended,  or  would 
have  wished,  to  say.— Birge  v.  Nucomb,  105  A. 
336. 

^=9440  (Pa.)  The  primary  purpose  in  constru- 
ing a  wUl  is  to  ascertain  testator's  intent, 
which  must  be  gathered  from  the  terms  of 
the  will,  the  question  being  not  what  he  in- 
tended to  say,  but  the  meaning  of  the  words 
used.— In  re  Mliener's  Estate^  105  A.  46. 
€=>44l  (Conn.)  A  testator's  intent  is  to  be  as- 
certained from  the  words  of  the  wilh  interpret- 
ed in  the  light  of  their  context  and  of  the  sur- 
rounding  orcumstances.— Day   v.   Webler,   106 

A.  618.  .  .„   .      , 

Where  the  language  of  a  will  is  clear  and 
precise,  and  the  person  or  thing  exists  and  is 
accurately  named,  extrinsic  circumstances  sur- 
rounding the  testator  cannot  detach  the  lan- 
guage used  from  its  primary  significance.— Id. 
^s>44l  (Me.)  In  construing  a  will,  the  real 
intention  of  the  testator,  as  gathered  from  the 
entire  instrument,  viewed  in  the  light  of  ex- 
isting circumstances.  wiM  be  given  effect,  un- 
less clearly  in  conflict  with  some  positive  rule 
of  law.— Barry  v.  Austin,  105  A.  806. 
9=3462  (Md.)  Before  court  can  supply  words  m 


the  scrivener  in  a  bequest,  is  inadmissible,  ex- 
cept in  cases  of  equivocation,  or  when  offered 
to  rebut  a  resulting  trust.- Day  v.  Webler,  105 
A.  618. 

<S=»489(5)  (N.J.Ch.)  Where  it  is  apparent  that 
there  exists  a  patent  ambiguity.  In  that  no  bene- 
ficiary is  named  in  a  residuary  clause  in  a  will, 
parol  evidence  is  inadmissible  to  supply  the 
omission. — Bruce  v.  Bruce,  105  A.  492. 
9=9490  (Pa.)  Evidence  is  only  admitted  dehors 
a  will  from  necessity  to  explain  that  which 
would  otherwise  be  without  operation,  and 
where  a  subject  exists  which  satisfies  the  terms 
of  a  will,  and  to  which  they  are  perfectly  ap- 

Slicable,  there  is  no  latent  ambiguity.— In  re 
lizener's  Estate,  105  A.  46. 

Where  testator  bequeathed  $30,000  par  value 
of  bonds  to  his  daughter,  parol  evidence  waa 
inadmissible  to  explain  the  testator's  intent, 
as  the  language  was  free  from  ambiguity. — Id. 

It  must  be  presumed,  that  a  testator,  who  was 
a  man  of  considerable  property,  was  aware  of 
the  condition  of  his  estate  and  of  his  securi- 
ties, and  hence  knew  that  parts  of  them  had  a 
market  value  below,  and  others  of  them  in  ex- 
cess of,  their  par  value. — Id. 

(B)   DealKnotton    of    DeTlaeea.    and    ILesa- 
teea  and  Tltelr  Reapecttve  Sliarea. 

9=»497(1)  (Conn.)  A  testator  is  presumed  to 
have  used  the  word  "children"  in  a  bequest  in 
its  strict  and  ordinary  meaning,  unless  the  con- 
text of  the  will  or  surrounding  circumstances 
show  a  contrary  intent.— Day  v.  Webler,  106  A. 
618. 

«S9506(2)  (It.1.)  Where  a  testator  devised  his 
property,  real  and  personal,  to  his  next  of  kin 
and  heirs  at  law,  to  be  distributed  in  the 
shares  provided  for  the  descent  and  distribu- 
tion of  intestate  estates,  held,  notwithstanding 
Gen.  Laws  1900,  c.  316,  i  6,  providing  that  an- 
cestral estate  of  intestate  dying  without  chil- 
dren shall  go  to  next  of  kin  of  blood  of  persons 
from  whom  such  estate  came,  real  estate  which 
testator  inherited  from  his  father  should  be 
distributed  between  bis  heirs  at  law  both  on  the 
paternal  and  maternal  side.— Lewis  v.  Arnold, 
106  A.  668. 
«=>506(3)    (R.I.)  Where  a  testator  devised  all 


construcUon  of  a  will,  it  must  not  only  Plainly  ^j^  ppoJieVty,  real  and  personal,  to  his  next  of 
appear  from  face  of  will  that  words  intended  to  ^j^  ^„^  j.^;,,  ,j  jg„  t„  he  divided  in  the  shares 
be  used,  which  testator  supposed  he  had  used. 


were  omitted,  but  it  must  also  appear  with 
equal  certainty  what  particular  words  were 
those  omitted,  and  it  is  immaterial  that  a  fail- 
ure to  insert  words  will  produce  a  state  of  par- 
tial intestacy.— Smith  v.  Baltimore  Trust  Co., 
106  A.  534.  .  ,      ^ 

9=3470  (Me.)  In  construing  a  will,  the  real  in- 
tention of  the  testator,  as  gathered  from  the 
entire  instrument,  viewed  in  the  light  of  exist- 
ing circumstances,  will  be  given  effect,  unless 
clearly  in  conflict  with  some'  positive  rule  of 
law.— Barry  v.  Austin,  lOo  A.  806. 
9=9486  (Conn.)  Extrinsic  circumstances  may 
explain  the  language  of  the  will,  but  they  can- 
not contradict,  vary,  or  control  it— Day  v. 
Webler,  105  A.  618. 

9=7487(1)  (Md.)  Extrinsic  evidence  is  not  ad- 
missible to  show  testator's  intention  was  dif- 
ferent from  that  disclosed  by  his  will.— Farmer 
v.  Quinn's  Trust  Estate,  105  A.  763. 

The  rule  excluding  extrinsic  evidence  as  to  a 
testator's  intention  contrary  to  what  his  will 
discloses  does  not  prevent  its  admission  to  de- 
termine the  object  of  testator's  bounty,  the 
subject  of  disposition,  or  the  physical  quan- 
tity of  interest  intended  to  be  given. — Id. 
9»489(1)  (Conn.)  That  testator  knew  that 
claimant  had  been  regarded  as  a  child,  when  in 
fact  only  a  niece,  of  one  to  whose  "children" 
she  made  a  benuest,  held  not  to  make  it  at  aU 
probable  that  she  intended  to  include  claimant. 
—Day  v.  Webler,  106  A.  618. 
9=3489(4)  (Conn.)  The  testimony  of  the 
scrivener  and  witnesses  of  a  will  to  the  testa- 
tor's declarations  of  testamentary  intention,  or 
the  meaning  of  the  word  "children"  as  used  by 


kin  and  heirs  at  Taw,  to  be  divided  in  the  shares 
provided  for  intestate  estates,  held  that,  not- 
withstanding Gen.  Laws  1900,  c.  316,  §  9,  gives 
share  to  the  widow,  the  widow  was  not  the 
"next  of  kin"  as  to  the  personalty,  for  that 
term  ordinarily  includes  only  relatives  of  the 
blood. — Lewis  v.  Arnold,  105  A.  668. 
9=3519  (N.J.Ch.)  A  will  must  be  considered  In 
its  entirety  to  determine,  if  possible,  who  was 
intended  as  beneficiary  in  a  residuary  clause  in 
which  no  beneficiary  was  named.— Bruce  v. 
Bruce,  105  A.  492.      . 

In  construing  a  will,  the  court  may  not  in- 
dulge in  mere  speculation  as  to  who  was  in- 
tended as  the  beneficiary  of  a  residuary  clause. 
—Id. 

Where  a  residuary  clause  of  a  will  failed  to 
name  a  beneficiary,  and  it  can  neither  be  con- 
strued with  preceding  clause  or  paragraph, 
which  designates  one  nor  determined  from  the 
construction  of  the  whole  will  who  was  intend- 
ed to  be  such  beneficiary,  such  paragraph  or 
clause  must  be  lield  void. — Id. 
9=9534  (Del.Super.)  Under  a  will:  "1.  I  give 
to  my  daughter,  S.,  the  sum  of  $20,000.  2.  I 
give  to  my  grandson,  M.,  the  sum  of  $1,000, 
and  in  case  my  said  daughter  be  not  living  at 
tlie  time  of  my  decease,  I  give  to  him  in  addi- 
tion to  the  above  sum  the  sum  of  $6,000" — the 
grandson  was  only  entitled  to  $7,000  where  the 
daughter  predeceased  the  testator.— Brewer  v. 
CurtU,  105  A.  420. 


(C) 


SnrTtvorahip,    Repreaentatlon,   and 
Sabatitntion. 


9=»552(1)   (Conn.)  Where  a  devisee  predeceas- 
es testator,  his  issue  takes  what  he  would  hav 
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taken,  had  he  survlTed  testator,  under  the  ex- 
press proviaions  of  Gen.  St.  Idlii,  i  4945.— 
Birge  v.  Nucomb,  105  A.  835. 

fD)  Deacriptioa  of  Property. 

^=>559  (N.J.Ch.)  Where  a  testator  gave  his 
coal  business  to  his  daughter  and  grandson, 
held  that  the  word  "business"  did  not  include 
«oal  on  hand  or  a  bank  account  kept  in  connec- 
tion with  the  business,  but  that  it  did  include 
the  leasehold,  wagons,  horses,  and  other  equip- 
ment, for  the  word  "business"  cannot  be  re- 
stricted to  the  trade  and  good  will.— Coyle  r. 
Donaldson,  106  A.  606. 

<&=>565(1)  (Pa.)  The  general  rule  is  that  a  leg- 
acy of  a  part  of  property  of  unequal  value,  or 
of  a  part  of  a  larger  quantity,  implies  the  lega- 
tee's right  of  selection,  in  the  absence  of  a 
testamentary  provision  showing  a  contrary  in- 
tent—In re  AUzener's  Estate,  106  A.  46. 

Where  testator  bequeathed  $30,000  par  value 
of  bonds  to  a  daughter,  her  guardian  was  en- 
titled to  select  from  bonds  of  estate  bonds  of 
that  par  value,  and  executor  could  not  limit 

fuardian's  selection  to  bonds  of  actual  value  of 
30,000.— Id. 
«=3573(2)  (Conn.)  An  absolute  gift  of  all  the 
income  of  property  is  a  gift  of  the  property  it- 
self.—Birge  V.  Nucomb,  105  A.  335. 

(B)   Natvre  of  Batates  and  Intereata  Cre> 
ated. 

«=»597(3)  (Me.)  Under  Rev.  St.  c.  79,  §  16, 
will  bequeathing  and  devising  residuary  estate, 
without  stating  whether  the  gift  is  in  fee  or  for 
Ufe,  and  without  accompanying  words  to  quali- 
fy or  explain  gift,  devises  a  fee  in  the  realty, 
and  bequeaths  an  absolute  estate  in  personal 
property.— Barnr  v.  Austin,  105  A.  806. 
<S=»598  (Me.)  In  view  of  Rev.  St.  c.  79,  S  16, 
the  omission  of  the  word  "heir"  in  devising 
real  estate  does  not  affect  the  nature  of  the 
estate  devised.— Barry  v.  Austin,  105  A.  806. 
«s>600(l)  (Me.)  Will  e;iving  husband  residu- 
ary estate,  without  stating  whether  gift  is  in 
fee  or  for  life,  "to  have  full  power  to  sell  any 
or  all  of  my  estate  and  to  convev  the  same  for 
his  own  use,"  gave  merely  a  Hie  estate,  with 
power  during  life  to  sell  and  convey  the  estate 
for  his  own  use. — ^Barry  v.  Austin,  105  A.  806. 
<=»600(3)  (Me.)  If  devise  is  expressed  in 
such  general  terms  as  would  otherwise  create 
an  estate  of  inheritance,  under  Rev.  St.  c.  79, 
S  16,  and  is  followed  by  a  qualified  and  restrict- 
ed power  of  disposal  in  the  first  taker,  a  life 
estate  by  implication  is  created,  and  the  limi- 
tation over  is  valid.— Barry  v.  Austin,  105  A. 
806. 

«=600(4)  (Me.)  Will  giving  husband  residu- 
ary estate,  with  "full  power  to  sell  any  or  all 
of  my  estate  and  to  convey  the  same  for  his 
own  use,"  and  in  subsequent  clause  giving  spec- 
ified cousins  or  heirs  whatever  remained  of  the 
estate  "at  the  decease  of  my  husband,"  con- 
strued so  that  husband  received,  not  a  fee,  but 
a  life  estate  by  implication,  with  qualified  pow- 
er to  dispose  of  estate  during  his  lifetime  for 
bis  own  use,  the  unused  remainder  at  his  death 
to  go  to  the  cousins  or  their  heirs.- Barry  v. 
Austin,  105  A.  806. 

«=560r(l)  (Me.)  Where  an  absolute  gift  in 
fee  simple  is  followed  by  an  attempted  gift 
over,  the  latter  is  void;  tne  attempted  gift  be- 
ing repugnant  to  the  first  gift.— Barry  v.  Aus- 
tin, 105  A.  806. 

^=»60l(2)  (Me.)  If  the  devise  is  expressed  in 
such  general  terms  as  to  create  an  estate  of 
inheritance,  under  Rev.  St.  c.  79,  |  16,  and  an 
absolute  and  unqualified  power  of  disposal  is 
added,  either  in  express  language  or  by  im- 
plication, with  a  gift  over  of  any  estate  that 
mny  remain  at  the  death  of  the  first  taker,  the 
gift  over  is  repugnant  and  void. — Barry  v.  Aus- 
tin. 103  A.  WMi. 

«=»6I0(1)  (Me.)  Under  Rev.  St.  c.  79,  §  16, 
will  bequeathing  and  devising  residuary  es- 
tate, without  stating  whether  the  gift  is  in  fee 


'  or  for  life,  and  without  accompanying  words 
to  qualify  or  explain  gift,  devises  a  fee  in  the 
realty,  and  bequeaths  an  absolute  estate  in 
personal   property.— Barry  v.   Austin,    106   A. 

«=S36I2(S)  (Conn.)  A  will  giving  equal  shares 
in  the  estate  to  two  brothers  of  decedent,  to  be 
placed  in  savings  bank,  the  brothers  "to  have 
the  use  of  it  during  their  life  time  and  if  neces- 
sary a  sufficient  amount  to  pay  for  their  last 
sickness  and  funeral  expenses  the  same  to  be 
to  them  their  heirs  forever,"  constitutes  an  ab- 
solute gift.— Birge  v.  Nucomb,  105  A.  335. 
^9616(1)  (Me.)  Where  a  life  estate  in  the 
first  taker  is  created  in  positive  and  express 
terms,  it  cannot  be  extended  to  a  fee  simple  by 
implication  arising  from  an  annexed  power  of 
disposal,  however  broad  and  unqualified. — ^Barry 
V.  Austin,  105  A.  806. 

«s>627(5)  (DeLOrph.)  Devise  of  land  to  hns- 
band  and  wife,  so  designated,  expressly  as  ten- 
ants in  common,  gave  devisees  estate  as  ten- 
ants in  common,  not  an  estate  by  entireties,  in 
view  of  fact  that  married  woman  is  a  separate 
legal  entity,  as  to  her  property  rights,  and  fact 
that  it  has  never  been  law  that  marital  rela- 
tion is  bar  to  tenancy  in  common,  in  view  of 
clear  testamentary  intention,  etc.— Godman  v. 
Greer,  105  A.  380. 

(F)   Veated  or  Contlnnent  Eatatea  and  In- 
t«reata. 

4=>629  (Ma.)  When  the  language  of  a  will  or 
other  instrument  admits  of  such  construction, 
a  remainder  will  be  declared  to  be  vested 
rather  than  contingent— Swift  v.  Cook,  105  A. 
869. 

4=3629  (Pa.)  The  law  leans  to  vested  rather 
than  to  contingent  estates,  and  the  presump- 
tion is  that  a  legacy  is  vested. — In  re  Mar- 
shall's Estate,  105  A.  63. 

The  presumption  that  a  legacy  was  intended 
to  be  vested  applies  with  far  greater  force 
where  a  testator  is  providing  for  a  child  or 
grandchild  than  where*the  gift  is  to  a  stranger 
or  to  a  collateral  relative. — Id. 
iS=>630(2)  (Pa.)  A  legacy  payable  at  a  future 
time,  certain  to  arrive,  and  not  subject  to  con- 
ditions precedent,  is  vested,  where  there  is  a 
person  in  esse  at  testator's  death  capable  of 
taking  when  time  arrives,  though  bis  interest 
may  be  altogether  defeated  by  his  own  death.— 
In  re  Marshall's  Estate,  106  A.  63. 

Under  a  will  directmg  that  income  of  a 
trust  fund  be  paid  to  three  children  and  a 
grandchild,  and  that  on  death  of  testator's 
son  J.  $6,000  of  principal  be  paid  to  his  son 
C,  and  the  same  amount  to  two  other  named 
children,  and  $2,000  to  J.'s  children  by  a  sec- 
ond marriage,  C.  dying  in  his  father's  lifetime 
without  issue  or  widow,  etc.,  took  a  vested 
legacy,  which  passed  to  his  father,  who  was 
his  next  of  kin  under  the  intestate  law. — Id. 
iS=>634(4)  (Md.)  Under  testator's  will  giving 
property  to  wife  for  life,  at  her  death  any 
property  remaining  to  be  divided  among  tes- 
tator's children  by  her,  three  daughters  by 
widow  took  vested  remainder  at  testator's 
death,  and  deed  of  widow  and  two  of  the 
daughters  to  the  third  vested  in  such  third 
daughter  all  interest  in  land  which  testator 
died  seized  and  possessed  of. — Swift  v.  Cook, 
105  A.  869. 

(O)    Condltlona    and    Reatrlctlona. 

®=>656  (N.J.Ch.)  Where,  by  codicil,  a  testa- 
tor increased  the  amount  of  a  gift  to  a  son, 
which  was  hedged  round  with  conditions,  the 
increased  gift  must  be  construed  in  the  same 
manner  as  if  it  bad  been  included  in  the  origi- 
nal will.— Coyle  v.  Denaldson,  105  A.  605. 

(H)  Bstatea  In  Trnat  and  Powera. 

®=>67l  (Conn.)  The  use  by  a  testator  of  the 
words  "in  trust"  is  not  conclusive  of  his  in- 
tention to  create  a  trust,  nor  does  it  of  neces- 
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Bit;  operate  to  create  one. — Birge  t.  Mucomb, 
105  A.  335. 

«=»672(1)  (Conn.)  A  provision  in  a  will  di- 
recting certain  money,  given  to  deviseea,  "to 
be  placed  in  savings  banlc  in  trust,  they  to  have 
the  use  of  it  daring  their  lifetime,  and  if  neces- 
sary a  sufficient  amount  to  pay  for  their  last 
sickness  and  funeral  expenses,  was  not  suffi- 
cient to  create  a  trust— Birge  t.  Nucomb,  106 
A.  335. 

«=3673  (N.J.Ch.)  Will  bequeathing  esUte  to 
widow  and  daughter  in  trust,  to  collect  the  in- 
come and  during  their  joint  lives  to  divide  it 
equally,  the  principal  to  go  to  survivor,  created 
no  trust,  since  no  person  can  be  both  trustee 
and  cestui  que  trust  at  the  same  time,  and 
agreement  between  widow  and  daughter' to  di- 
vide principal  equally  wag  valid. — Bullia  v.  Pit- 
man. 105  A.  589. 

«=3674  (N.J.Ch.)  Where  testator  bequeathed  a 
sum  of  money  to  his  son  with  directionB  that  it 
should  be  paid  at  such  times  and  in  such 
amounts  as  his  executors  might  determine,  to- 
gether with  directions  for  disposition  at  death 
of  son  of  any  sum  that  might  remain,  held  that 
a  spendthrift  trust  in  favor  of  the  son  waa  cre- 
ated.—Coyle  V.  Donaldson,  105  A.  605. 

It  is  unnecessary  for  a  testator,  who  desires 
to  create  a  spendthrift  trust  and  lodges  discre- 
tion in  making  partial  payments  in  the  execu- 
tor or  trustee,  to  specify  in  the  will  the  par- 
ticular weakness  of  the  legatee. — Id. 
®=>684(3)  (Pa.)  National  banking  laws,  per- 
mitting cash  dividends  only,  have  no  effect  in 
determining  rights  of  life  tenants  and  remain- 
dermen of  national  bank  stock  as  to  a  special 
dividend  on  bank  stock  of  exact  amount  neces- 
sary to  be  paid  to  receive  a  proportionate  part 
of  new  stock  subscribed  for,  as  their  rights 
were  settled  solely  by  a  will,  giving  corpus  to 
remaindermen,  and  all  dividends  to  life  tenants. 
—In  re  Thompson's  Estate,  105  A.  273. 

Under  will  giving  national  bank  stock  In 
trust,  with  power  to  collect  dividends  and  to 
pay  balance  after  an  annuity,  to  testator's  wife 
for  life,  thereafter  to  his  three  sons  for  life, 
with  remainders  over,  additional  stock,  issued 
by  a  national  banking  association  and  subscrib- 
ed for  by  trustee  to  amount  of  special  dividends 
paid  in  cash,  belonged  to  life  tenants,  if  rep- 
resenting bank's  profits. — Id. 
«=»684(10)  (Aid.)  That  son  is  in  a  position 
where,  both  in  judgment  of  trustee  and  his 
brothers  and  sisters,  it  is  proper  that  trust 
should  be  terminated  and  corpus  of  the  estate 
paid  over  to  him,  justifies  trustee  in  the  exer- 
cise of  discretion  "to  advance  to  him  any  part 
or  all  of  said  property." — Jackson  v.  Matthews, 
105  A.  146. 

®=>685  (Conn.)  A  testamentary  gift  of  $200  in 
money  in  trust,  to  be  placed  in  a  savings  bank 
to  be  used  as  a  donee  "may  need  it  to  pay  her 
last  sickness  and  funeral  expenses"  cannot  be 
used  for  any  other  purposes. — Birge  v.  Nucomb, 
105  A.  .335. 

«=>686(1)  (N.J.)  Under  testamentary  trust  to 
pay  life  income  from  a  fund  with  invalid  gift 
over  of  fund,  so  that  as  to  it  testator  dies  in- 
testate and  it  vests  in  persons  entitled  to  life 
Income  and  nothing  remains  of  trust  except  col- 
lection and  i>ayment  of  income,  it  becomes  a 
"passive  or  simple  trust,"  and  owners  of  fund 
are  entitled  to  its  possession  and  to/listribution 
of  part  of  it  not  subject  to  remaining  active 
trust.— Camden  Safe  Deposit  &  Trust  Co.  y. 
Guerin,  105  A.  189. 

<&=>693(2)  (Me.)  Devisee's  power  "to  sell  any 
or  all  of  my  estate  and  to  convey  the  same  for 
his  own  use."  held  a  qualified  and  limited  pow- 
er of  disposal;  "his  own  use"  meaning  h!a 
personal  and  exclusive  use,  in  view  of  Rev. 
St.  c.  1,  i  G.  par.  1.— Harry  v.  Austin,  106  A. 
806. 

(I)   Action*  to  Conntrne  'Willa. 

«=»697(2)  (Del.Ch.)  A  devisee,  claiming  a  mere 
legal  estate,  cannot  come  into  eiiuity  for  the  sole 
purpose    of    obtaining    a    construction    of   the 


will.— Sussex  Trust  Co.  y.  Polite,  105  A.  375. 
<S=»697  (3)  (Del.Ch.)  A  direction  to  an  executor 
to  sell  real  estate  imposes  on  the  executor  sucb 
a  trust  duty  as  entitles  him  to  instructions  of  a 
court  of  equity  as  to  the  performance  of  his 
duties  and  the  identity  of  the  land  to  be  sold. — 
Sussex  Trust  Co.  v.  Polite,  105  A.  376. 
®=>706  (Conn.)  Where  extrinsic  evidence  was 
erroneously  admitted  in  a  proceeding  to  con- 
strue a  wUl,  but  its  exclusion  would  not  have 
changed  the  result,  it  will  be  considered  barm- 
less.— Day  ▼.  Webler,  105  A.  618. 
«=9707(2)  (Me.)  In  action  to  construe  will, 
where  the  parties  were  justified  in  applying  to 
court  for  instructions,  the  reasonable  expenses 
of  litigation  will  be  allowed  out  of  the  estate. 
—Barry  v.  Austin,  106  A.  806. 

Vn.  BIGHTS  Ain>  lilABIUTIES  OF 
DEVISEES   AND   LEGATEES. 

(A)    Nntave   of   Title  and   Rlgrhta   la   Gen- 
eral. 

<S=»726  (Pa.)  Where  a  will  bequeathed  |30,000 
par  value  of  bonds  to  a  daughter,  and  the  ex- 
ecutor disposed  of  bonds  selected  by  her 
guardian  of  the  par  value  of  $30,(X)0,  he  might 
be  required  to  pay  the  guardian  their  value.— 
In  re  Mizener's  Estate,  105  A.  46. 
®=a733(l)  (Me.)  Prior  to  Rev.  St.  1916,  c. 
70,  i  26,  which  took  effect  in  July  1915,  the 
dvil  and  common  law  rule  prevailed  under 
which  legacies  were  payable  one  year  after 
testator's  death,  unless  otherwise  provided  by 
the  will.— Nickels  v.  Nichols,  1(X5  A.  386. 

(O)  AdTnna«ni«nta,     Adeniptlon,     Satlatac- 
tlom,  and  Lawae. 

<g=s>775  (Del.Super.)  Rev.  Code  1915,  S  .S389, 
providing  that  certain  legacies  should  not  lapse 
on  the  death  of  a  legatee,  applied  to  the  will  of 
a  person  dying  thereafter,  although  the  legatee 
in  question  died  prior  to  its  enactment. — Brew- 
er V.  Curtis,  105  A.  420. 

(F)  Ijearaelea    f}lMirv«d    on    Property,    Bia- 
tate,  or  Intereat. 

<8=>82l(6)  (N.J.Ch.)  Where  aU  of  estate  of  life 
tenant  charged  with  payment  of  a  legacy  to  re- 
maindermen was  bequeathed  to  one  of  the  re- 
maindermen, his  executors  must  respond,  al- 
though the  legacy  has  no  "earmarks"  of  identi- 
fication.—Van  Fleet  V.  Quicksall,  105  A.  453. 
9=:»823  (N.J.Ch.)  Assuming  that  surviving  life 
tenant  got  entire  principal  of  legacy  where  she 
had  the  right  to  nse  so  much  of  the  principal 
as  was  necessary  for  support,  the  fact  that  she 
mingled  the  legacy  with  her  own  funds  would 
not,  in  the  absence  of  fraud,  require  the  execu- 
tors of  one  to  whom  she  bequeathed  all  of  her 
estate,  chargeable  with  payment  of  the  legacy, 
to  account  for  the  entire  amount. — Van  Fleet  v. 
Quicksall,  106  A.  453. 

WITNESSES. 

See  Appeal  and  Error,  i8=s>273,  1048;  Contin- 
uance, ^:^i6,  49:  Criminal  Law,  $=3448, 
594.  595,  598,  803,  1151,  11701,4;  Eminent 
Domain.  ®==>202;  Evidence;  Homicide,  €=> 
216,  266,  338;  New  Trial,  ®=»69;  Trial,  <g=» 
139,  140,  178;  WUls,  «=»289,  303. 

X.  ATTEITDAXOE,  PRODUCTION  OF 
DOOVMENTS,   AND   COM- 
PENSATION. 

4=>4  (Pa.)  A  witness  cannot  be  compelled  to 
testify  as  an  expert  at  the  request  of  a  private 
litigant:  that  being  a  matter  of  agreement. — 
Pennsylvania  Co.  tor  Insurances  on  Lives  & 
Granting  Annuities  v.  City  of  Philadelphia,  106 
A.  630. 

n.  OOMPETENOT. 

(A)   Capnclty^    and    Qnaltllc-atlona    in    Gen* 
ernl. 

$=953(3)  (N.J.Sup.)  The  rule  regarding  the 
incompetency  of  husband  and  wife  to  give  tes- 
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timony  in  a  collateral  proceeding  to  directly 
charge  the  other  with  an  indictable  offense  has 
not  been  relaxed  by  the  enabling  statute,  Act 
Feb.  5,  1881  (P.  L.  p.  16),  and  Act  March  3, 
1881  (P.  L.  p.  69).— State  v.  Herbert,  105  A. 
786. 

9=>55  (Pa.)  On  bill  in  equity  by  a  married 
woman  to  cancel  her  deed  to  her  husband, 
executed  before  their  marriage,  for  an  injunc- 
tion and  an  accounting,  she  was  a  competent 
witness;  Act  March  27,  1913  (P.  L.  14),  making 
the  wife  competent  to  testify  as  to  her  "sep- 
arate property,"  using  the  words  in  a  broad 
and  comprehensive  sense. — Morrish  t.  Morrisb, 
105  A.  83. 

9=>6I(1)  (N.J.Sup.)  In  prosecution  charging 
defendants  with  a  conspiracy  to  obtain  by  crim- 
inal means  a  divorce  for  defendant  wife,  per- 
mitting the  husband  to  give  testimony  tending 
to  accuse  hia  wife,  in  whose  behalf  a  severance 
had  previously  been  granted,  of  the  crime  of 
which  she  stood  charged  in  conjunction  with 
the  other  defendants,  waa  error. — State  v.  Her- 
bert, 105  A.  706. 

In  prosccutioa  charging  defendants  with  a 
conspiracy  to  obtain  by  criminal  me.ins  a  di- 
vorce for  defendant  wife,  testimony  of  the  hus- 
band held  to  dearly  implicate  his  wife  in  con 
junction  with  alleged  coconspirators  of  au  in- 
dictable offense,  so  that  testimony  was  inad- 
missible.— Id. 

Although,  in  prosecution  charging  defendants 
with  a  conspiracy  to  obtain  for  deifendant  wife 
a  divorce  by  criminal  means,  a  severance  had 
been  granted  as  to  the  wife,  she  still  remained 
a  party,  so  that  testimony  of  the  husband, 
tending  to  accuse  her  of  an  indictable  offence, 
was  inadmissible. — Id. 

To  solicit  one  to  commit  adultery  is  a  crime 
of  an  indictable  nature  within  the  rule  that 
the  husiband  is  incompetent  to  give  testimony  in 
a  collateral  proceeding,  charging  his  wife  with 
an  indictable  offense. — Id. 

m.  EXAMIlf  ATXON. 

(B)   Croaa-Bzamlnatlon   and   Re-Bzamlna- 
tlon. 

^=3269(15)  (Md.)  In  a  bastardy  prosecution, 
evidence  that  a  witness  had  told  other  parties 
out  of  the  presence  of  the  prosecuting  witness 
that  he  bad  had  sexual  intercourse  with  her, 
held  not  justified  on  cross-examination  by  the 
testimony  in  chief.— Seibert  v.  State,  105  A. 
161. 

^=»275(3)  (Conn.)  In  an  action  by  alleged  part- 
ners against  the  sheriff  for  conversion  of  pota- 
toes and  bags,  where  defendant  had  testified  as 
to  plaintiff's  declarations  regarding  the  owner- 
ship of  the  property,  the  qilestion  as  to  wheth- 
er defendant  bad  said  anything  to  plaintiff's  at- 
torney about  declarations  made  him  by  plaintiff 
as  to  such  ownership  was  legitimate  cross-ex- 
amination.—Carrano  V.  Hutt,  105  A.  323. 
^=»275(6)  (N.J.)  In  an  action  for  damages  for 
alleged  slanderous  statement  by  defendant  that 
he  knew  of  plaintiff's  having  given  a  check  in 
payment  for  automobile  tires  when  he  had  no 
account  in  the  bank,  cross-examination  of  plain- 
tiff, "Did  you  ever  give  any  checks  for  auto- 
mobile tires,"  was  immaterial  and  irrelevant.- 
Bingham  v.  Schindel,  105  A,  727. 

IV.   CREDXBII<rTT,  IMPEACHBfENT, 

CONTRADICTIOK,  AND  COR- 

ROBORATTON. 

(B)    Character    and    Condnct    ot    'Wltneaa. 

^=3344(2)  (Md.)  In  a  prosecution  for  assault 
with  Intent  to  commit  statutory  rape,  evidence 
showing  particular  instances  of  want  of  chas- 
tity on  the  part  of  prosecutrix  prior  to  the 
offense  in  connection  with  others  than  accused, 
not  going  to  the  impeachment  of  her  general 
character  for  truth  and  veracity,  held  inad- 
missible.—Kau  V.  State,  105  A.  867. 
«=>345r2)  (Vt.)  Whether  witness  in  being 
cross-examined  could  be  aske<l,  for  purpose  of 


affecting,  his  credibility,  whether  he  had  been 
convicted  of  soiling  liquor  without  a  license, 
was  in  discretion  of  court. — In  re  Barron's  E!»- 
tate,  105  A.  255. 

€=^349  (Md.)  In  a  prosecution  for  assault  with 
intent  to  commit  statutory  rape,  a  question 
on  cross-examination  as  to  whether  prose- 
cuting witness  the  year  before  had  made  a 
false  statement  to  her  mother,  accusing  an- 
other of  a  similar  offense,  was  inadmissible 
in  impeachment  of  character  as  attempting  to 
show  particular  instances. — Bau  v.  State,  105 
A.   867. 

^=9360  (Md.)  Where  a  witness  was  allowed  to 
testify  in  rebuttal  that  defendant  offered  at 
a  certain  time  and  place  to  bribe  him  to  tes- 
tify that  he  and  not  defendant  committed  the 
crime,  and  another  witness  in  surrebuttal  stat- 
ed that  he  was  present  at  such  time  and  place, 
refusal  to  permit  him  to  state  whether  the  con- 
versation offering  the  bribe  took  place  was  er- 
ror.—Seibert  V.  State,  106  A.  161. 
<S=9360  (N.J.)  Where  plaintiffs  attorney  at- 
tempts to  Impeach  veracity  of  defendant's  wit- 
ness for  his  failure  to  testify  as  to  an  alleged 
conversation,  when  first  on  the  stand,  it  is  with- 
in trial  judge's  discretion  to  permit  defendant'a 
attorney,  by  testimony,  to  explain  such  failure 
to  testify.— Ploeser  v.  Central  R.  Co.  of  New 
Jersey,  105  A.  228. 

(C)   Intereat  and  Blaa  of  'Wltneaa. 

$=»370(1)  (Md.)  In  a  bastardy  prosecution, 
where  a  witness  testified  that  traverser  had 
offered  him  $100  to  testify  that  he  and  not 
traverser  was  responsible  for  the  mother's  con- 
dition, it  was  error  to  exclude  evidence  of  wit- 
ness' friendship  for  the  mother  as  affecting  his 
credibility.— Seibert  v.  State,  105  A.  161. 
®=>372(2)  (Md.)  PLiintiff  coiUd  not  introduce 
a  check  given  him  by  defendant,  having  nothing 
to  do  with  the  controversy,  to  show,  on  cross- 
examination  of  defendant,  by  reason  of  an  in- 
dorsement by  him  on  the  check,  the  bias,  hos- 
tility, and  mental  character  of  the  witness;  de- 
fendant having  already  testified  he  and  plain- 
tiff were  not,  and  he  doubted  if  they  ever  would 
be,  friends.— Stem  v.  Crawford,  105  A.  780. 

WORDS  AND  PHRASES. 

"Abandonment." — Heinmuller     ▼.     HeinmuUet 

(Md.)  105  A.  745. 
"About."- Waddell   v.    Phillips    (Md.)    105   A. 

771. 
"Accomplice."— State    v.    Lapista    (Del.    Gen. 

Sess.)  105  A.  676. 
"Accrued."— Moran  v.  Goularte  (R.  I.)  105  A. 

646. 
"Action."— Giammares  v.  Allemania   Fire  Ins. 

Co.,  of  Pittsburgh,  Pa.  (N.  J.  Ch.)   105  A. 

611. 
"Actionable  fraud."— Arnold  v.  Somers  (Vt.)  105 

A.  260. 
"Actual  suspension  of  business." — Hoover  Steel 

Ball  Co.  v.  Schnfer  Ball  Bearings  Co.  (X.  J. 

Ch.)  105  A.  500. 
"Alien  enemy."- Heiler  v.  Goodman's  Motor  Ex- 
press Van  &  Storage  Co.  (N.  J.)  105  A.  2X1. 
"Answer." — Stockham  v.  Knollenberg  (Md.)  105 

A.  305. 
"Arising  out  of  and  in  course  of  employment," 

— Cunningham  v.  Donovan   (Conn.)   105  A. 

622. 
"Assumption  of  risk."— Ouelette  v.  J.  H.  Meu- 

dell  Engineering  &  Construction  Co.  (N.  H.) 

105  A.  414. 
"Boats  and  rafts."- State  ▼.  Hutchins  (N.  H.) 

105  A.  519. 
"Business."- Coyle  v.  Donaldson   (N.  J.   Ch.) 

105  A.  605. 
"Business  function."— Moore  ▼.  I/Uieme  Coun- 
ty  (Pa.)  105  A.  94. 
"Business    of    electric    light    company." — Com- 
monwealth   V.   Harrisburg   Light  &  Power 

Co.   (Pa.)   105  A.  80. 
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"ChUd."— In    re  Book's  WUl   (N.  J.   Prerog.) 

105  A.  878. 
"Children."— In  re  Book's  WUl  (N.  J.  Prerog.) 

lOo.  A.  878. 
"Civil  cases."— Feick  v.  HUl  Bread  Co.  (N.  J.) 

105  A.  725. 
"Civil  office."— Riggin  v.  Lankford  (Md.)  105  A. 

172. 
"Common   carrier."— Schott   v.   Weiss   (N.   J.) 

105  A.  192. 
"Condemnation    money." — Ownbey    v.    Morgan 

(Del.)  105  A.  838. 
"Consent."— E.  Corey  &  Co.  t.  H.  P.  Cummings 

Const  Co.  (Me.)  105  A.  405. 
"Consolidation." — Azinger    v.    Pennsylvania   B, 

Co.   (Pa.)  105  A.  87. 
"Constructive  possession." — Stem  v.  Crawford 

(Md.)  305  A.  780. 
"Contributory  negligence."— State  v.  Baltimore 

&  B.  Electric  Kys.  Co.  (Md.)  105  A.  532. 
"Conversion."— Martin   v.   W.   W.  I.ianaban   & 

Co.  (Md.)  105  A.  777. 
"Corrupt."— State  v.  Blaisdell  (Me.)  105  A.  359. 
"County   purposes." — Grarrison   v.    Jersey    City 

(N.  J.  Sup.)  105  A.  460. 
"Creditors."— Pardee  v.  Harwood  Electric  Co. 

(Pa.)  105  A.  48. 
"Criminal   conspiracy."— Stbte  v.  Herbert   (N. 

J.  Sup.)  105  A.  790. 
"Debt."- Wright  v.  Wright  (Conn.)  105  A.  684. 
"Defile."— State  v.  BUisdell  (Me.)  105  A.  359. 
"Delivery."— Kinney  v.  Horwitz  (Conn.)  105  A. 

438. 
"Dependency." — Newton   v.   Rhode   Island  C!o. 

(R.  I.)  105  A.  863. 
"Dependent."— Benjamin  P.   Shaw  Co.  v.  Pal- 

matory  (Del.  Super.)  105  A.  417;    O'Leary 

v.  Menard  (Me.)  105  A.  899 . 
"Descent."— Barry   v.   Rosenblatt  (N.  J.   Ch.) 

105  A.  609. 
"Dispose    of."— State    v.    Handy    (Del.    Gen. 

Sess.)  105  A.  426 ;    State  v.  Rothman  (Del. 

Gen.  Sess.)  105  A.  427. 
"Dividends."— In   re   Thompson's   Estate   (Pa.) 

105  A.  273. 
"DoinK  business."— Baden  t.  Washington  Loan 

&  Trust  Co.  (Md.)  105  A.  860. 
"Double   taxation."— Commonwealth  t.  Semet- 

Solvay  Co.   (Pa.)  105  A.  92. 
"Due   process   of  law."— SUte  v.  Felch   (Vt.) 

105  A.  23. 
"Easement."— Davis  v.  Briggs  (Me.)  105  A.  128 
"Easement     appurtenant."- Davis     v.     Briggs 

(Me.)   105  A.  128. 
"Easement   in   gross."— Davis  v.   Briggs   (Me.) 

.105  A.  128. 
"Election   district."— Appeal    of   Phillips    (Pa.) 

105  A.  547. 
"Embezzlement." — State  v.  Larmer  (Del.  Geu. 

Sess.)  105  A.  789. 
"Enjoined."— Brimberg  v.  Hartenfeld  Bag  Co. 

(N.  J.  Ch.)  105  A.  68. 
"Entitled  in  the  cause."— Kein  v.  Katz  (N.  J.) 

lOo  A.  210. 
"Equitable    estoppel."— Davis   v.    Briggs    (Me.) 

105  A.  128. 
"Exchange."— Haber  v.   Goldberg   (N.  J.)   105 

A.  874. 
"Extension  of  credit."— Wolthaueen  v.  Trimpert 

(Conn.)  105  A.  687. 
"Fair  trial."— Eisberg  v.  Mayor  and  Council  of 

Borough  of  Cliffside  Park  (N.  J.  Sup.)  105 

A.  716. 
"Final    decision."— Ownbey    v.    Morgan    (Del.) 

105  A.  8.S8. 
"Final  judgment."— Smith  v.  Scholl   (Pa.)  105 

A.  41. 
"Final  order."- Diedel  v.  Diedel  (Md.)  105  A. 

271 ;    Stockham  v.  KnoUcnberg  (Md.)  105  A. 

305. 
"For   school   purposes   only."— T.    W.    Phillips 

(4as   &   Oil   Co.   V.   Lingenfelter   (Pa.)   105 

A.  888. 
"General   purposes,"— Garrison   t.  Jersey  City 

(N.  J.  Sup.)  105  A.  460. 

105A.-63 


"Governmental   function."— Moore   ▼.  Luzeme 

County  (Pa.)  106  A.  94. 
"Gi»ranty."— Wolthausen  v.  Trimpert   (Conn.) 

105  A.  687. 
"Habitual  drunkenness."- Smith  t.  Smith  (Del. 

Super.)  105  A.  833.  0 

"Heir."— Barry  v.  Rosenblatt  (N.  J.  Ch.)   105 

A.  609. 
"High  degree  of  care."— New  Jersey  Fidelity  te 

Plate  GUss   Ins.   Co.   v.  Lehigh   Valley   R. 

Co.  (N.  J.)  105  A.  206. 
"His  own  use."— Barry  v.  Austin  (Me.)  105  A. 

806. 
"Immediately."— Mclver  v.  Bell  (Me.)  105  A. 

105. 
"In  course  of  and  out  of  employment."— Scaliit 

v.  American  Sumatra  Tobacco  Co.  (Conn.) 

105  A.  346;  Ahem  v.  Spier  (Conn.)  105  A. 

340. 
"Indemnity."— Wolthausen  v.  Trimpert  (Conn.) 

105  A.  687. 
"Independent     contractor." — Smith     T.     State 

Workmen's   Ins.    li^ind    (Pa.)    105   A.  90. 
"Innuendo."— Orossland  v.  Freeman  (Del.   Su- 
per.) 105  A.  145;    Drebin  v.  Jewish  World 

Pub.  Co.  (PaJ  105  A.  58. 
"Insolvency."- Hitchcock  v.  American  Pipe  & 

Construction  Co.  (N.  J.  Ch.)  105  A.  655. 
"Insolvent."— Hoover  Steel  Ball  Co.  v.  Schafer 

Ball  Bearings  Co.  (N.  J.  Gh.)  105  A.  500. 
"Issue."— In   re   Book's  WiU  (N.  J.  Prerog.) 

105  A.  878. 
"Interlocutory    order."— Holden    v.    Uewellyn 

(Pa.)  105  A.  639. 
"Judicial     discretion."— Ginsberg    v.     Epstein 

(Me.)  106  A.  864. 
"Larceny."— Sute  v.  Lapista  (Del.  Gen.  Sess.) 

105  A.  676. 
"Latent   ambiguity."— In   re   Mizener's   Estate 

(Pa.)  105  A.  46. 
"Lawful    heir."— Barry    v.    Rosenblatt    (N.   J. 

Ch.)  105  A.  609. 
"Liquidate."— Mclver  v.  Bell  (Me.)  105  A.  105. 
"Local  purposes."— Garrison  v.  Jersey  City  (N. 

J.  Sup.)  105  A.  460. 
"Manner." — Cbamberaeti  v.   Susquehanna   Coal 

Co.  (Pa.)  106  A.  277. 
"Material    alteration." — Schroyer   v.   Thompson 

(I'a.)  105  A.  274;    Bowman  v.  Berkey  (Pa.) 

105  A.  557. 
"Medicine."— Commonwealth    v.    Seibert    (Pa.) 

105  A.  507. 
"Mistake."— Appeal  of  Ingraham  (Me.)  105  A. 

812. 
"Midtake    of   fact."— Williams   v.   Libby    (Me.) 

105  A.  855. 
"Murder   in   first   deeree." — Commonwealth    v. 

Divomte  (Pa.)  105  A.  821. 
"Mnrder  in  second  degree." — Commonwealth  v. 

Divomte  (Pa.)  105  A.  ,821. 
"Necessary." — Public  Service  Ry.  Co.  v.  Fraz- 

er   (N.  J.  Ch.)  105  A.  387. 
"Negligence  per  se." — Griffin  v.  Wood  (Conn.) 

105  A.  354. 
"Neuropathy."— Coramonwcnlth  v.  Seibert  (Pa.) 

105  A.  507. 
"Next  of  kin."— Lewis  v.  Arnold  (R.  I.)  105  A. 

568. 
"Novation."— District  Nat   Bank  of  Washing- 
ton V.  Mordecai  (Md.)  105  A.  586. 
"Offense    of   an   indictable    nature." — State   v. 

Herbert  (N.  J.  Sup.)  105  A.  796. 
"Of  the  blood."— Miller  v.  Grimes  (Pa.)  105  A. 

92. 
"Option."— Hanscom  v.  Blanchard  (Me.)  105  A. 

291. 
"Owner."— E.  Corey  &  Co.  v.  H.  P.  Cummings 

Const  Co.  (Me.)  105  A.  405. 
"Party  aggrieved."— Jersey  City  v.  Jersey  City 

Water  Supply  Co.  (N.  J.  Ch.)  105  A.  494. 
"Passive  or   simple   trust." — Camden   Sate  De- 
posit &  Trust  Co.  v.  Guerin  (N.  J.)  105  A. 

189. 
"Personal  injury."— Ahem  v.  Spier  (Conn.)  105 

A.  340. 
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"Pledge."— Barker  Piano  Co.  v.  Commercial  Se- 
curity Co.  (Conn.)  105  A.  328. 

"Practicing  medicine."— t^ommouwealth  v.  Sei- 
bert  (Pa.)  105  A.  507. 

"Property."— Lnrisa  v.  Tiffany  (R.  I.)  105  A. 
739.  * 

"Public  use." — Borough  of  Middlesex  t.  Inhab- 
itants of  City  of  Plainfield  (X.  J.)  105  A. 
724. 

"Public  waters."- Hazcn  v.  Perkins  (Vt.)  105 
A.   249. 

"Rate."— Garrison  v.  Jersey  City  (X.  J.  Sup.) 
105  A.  4(50. 

"Rent." — In  re  Receivership  of  Lightwell  Steel 
Sash  Co.  (Del.  Ch.)  105  A.  376. 

"Replevin." — Whiteman  v.  Whiteman  (Del. 
Super.)  105  A.  787. 

"Risks  of  employment." — Ouelette  v.  J.  H.  Men- 
dell  Engineering  &  Construction  Co.  (N.  H.) 
105  A.  414. 

"Risks  of  service."— Ouelette  v.  J.  H.  Mendell 
Engineering  &  Construction  Co.  (X.  H.)  105 
A.  414. 

"Run  only  upon  rails  or  tracks."— State  v.  Bal- 
timore &  B.  Electric  Rys.  Co.  (Md.)  105  A. 
532. 

"Safety  to  public  and  advantage  to  stockhold- 
ers."— Hitchcock  V.  American  Pipe  &  Con- 
struction Co.  (N.  J.  Ch.)  105  A.  655. 

"Sale."— Haber  v.  Goldberg  (N.  J.)  105  A.  874. 

"Seasonably  turn  to  the  right." — Bragdon  v. 
Kellogg  (Me.)  105  A.  433. 

"Separate  property." — Morrish  v.  Morrish 
(Pa.)  106  A.  83. 

"Serial  bonds."- Inhabitants  of  City  of  Plain- 
field  V.  Commissioner  of  Municipal  Ac- 
counu  (N.  J.  Sup.)  105  A.  457. 

"Specifications." — Ingersoll-Rand  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.  (N.  J.)  105 
A.  236. 

"Stockholders." — Pardee  v.  Harwood  Electric 
Co.  (Pa.)  105  A.  48. 

"Sufficient  security."— Ownbey  v.  Morgan 
(Del.)  105  A.  838. 

"Support."— Hoyt  v.  Bliss  (Conn.)  105  A.  699; 
Benjamin  E.  Shaw  Co.  v.  Palmatory  (Del. 
Super.)  105  A.  417. 

"Taking."— Hoyt  v.  Village  of  North  Troy 
(Vt.)  105  A.  33. 

"Taxing  dlstrirt."— Passaic  Valley  Sewerage 
Com'rs  V.  Mayor  and  Aldermen  of  Jersey 
City  (N.  J.  Sup.)  105  A.  722. 

"Taxpayer's  bill."— Wilson  v.  Blaine  (Pa.)  106 
A   555. 

"Team."— Bragdon  v.  Kellogg  (Me.)  105  A.  433. 

"Teams,  carts,  and  carriages." — Smith  v.  How- 
ard (R.  I.)  105  A.  649. 

"Term  bonds."— Inhabitants  of  City  of  Plain- 
field  V.  C>>mmi8sioner  of  Municipal  Accounts 
(N.  J.  Sup.)  105  A.  457. 

"Term  fixed  by  law."— Woolley  v.  Flock  (N.  J. 
Sup.)  105  A.  489. 

"Town." — Parker  v.  Town  of  Lyndeborough- 
(X.  H.)  105  A.  7. 

"Travel."- Public  Service  Ry.  Co,  t.  Frazer 
(N.  J,  Ch.)  105  A.  3S7. 


"Trespass."— Reed    v.   Guessford    (Del.    Snper. 

105  A.  428. 
"Use."— State  v.  Gastonguay  (Me.)  1(>5  A.  4'C 
■'Used."- State  v.  Gastonguay  (Me.)  105  A.  -Hi. 
"Vested  legacy."— In  re  Marshall's  Estate  (I'a 

105  A.  §3. 
"Willful   and   serious   misconduct," — ^Rainey    . 

Tunnel  Coal  Co.  (Conn.)  105  A.  333. 
"Willful,  continued,   and  obstinate  separation.' 

—Gordon  v.  Gordon  (X.  J.)  105  A.  242. 
"Working  at  age  legally  permitted." — ^TaglinetT 

V.  Sydney  Worsted  Co.  (R.  I.)  105  A.  641. 

WORK  AND  UBOR. 

®=>4(1)  (N.H.)  Benefits  received  by  a  pntic-t 
from  hospital  treatments  do  not  establish  t'r 
legal  duty  of  paying  therefor. — Elliot  Hospiti 
v.  Turcotte,  105  A.  361. 

®=»4(2)  (N.H.)  Where  one  knowingly-  acoeit< 
board  and  treatment  from  a  hospital,  burden- 
some to  it,  if  not  beneficial  to  him,  for  whi.- 
it  expects  payment,  a  promise  may  be  found  "i 
the  patient's  part  to  make  such  pavment. — El- 
liot Hospital  V.  Turcotte,  105  A.  361. 
®5>ll  (N.J.Sup.)  Where  services  are  rendcn"' 
under  an  express  agreement  to  pay  for  thfii 
by  a  legacy,  without  any  agreement  as  to  it- 
amount  or  character,  the  legatee  has  an  el'-*- 
tion  between  accepting  legacy  in  full  paj-men:. 
or,  if  insufficient  to  compensate  for  reasonalili 
value  of  services,  to  reject  it  and  enforce  cUic 
for  reasonable  value  of  services. — Schmetzer  t 
Broegler,  105  A.  450. 

€=>I4(1)  (Md.)  Where  performance  of  a  sp'*- 
cial  contract  to  deliver  pilings  f.  o.  b.  defen-'.- 
ant's  cars  was  prevented  by  the  defendant'- 
failure  to  furnish  cars  within  a  reasonable  tim- 
after  being  ordered,  plaintiff  may  recover  un- 
der the  common  counts  for  so  much  of  the  coi- 
tract  as  he  has  performed. — Baltimore  &  (). 
R.  Co.  V.  Carter,  105  A.  760. 

WORKMEN'S  COMPENSATION 
ACTS. 

See  Master  and  Servant,  «=9348-417. 

WORK  OR  FIGHT. 

See  Constitutional  Law,  «=»83. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction :  Man- 
damus;   Ne  Exeat;   Process;    Replevin. 

Y.  M.  C.  A. 

See  Taxation,  «=>241. 
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